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iParis of this section and sections E and F appeared in Verkuil, Reflecrions Upon The Federal

Administrative Judiciery, 39 U.C.L.A. L. Rev. 134) {1992).

Ths APA employed the term "sxaminers” when it estsblished the office known lodey as
adminisrative bow judge. In 1972 the Civil Service Commission, by regulatian, sdopted the litle
of sdminiseative faw judge. 37 Fed.Reg, 16,787 (1972). In 1978, Congress esteblished Lhe new
itle by starure. Pub. L. Mo. 95-251 §2{a)(10), 92 Swa1. 183 {1978). For coavenience, the term
adminisizative law judge is vsed throughouwt, except where use of 1he eadier term helps the

exposilion,
3The initial appointment "fiasco” is weated, infra, Chapiar 11(H).
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I. The Importance of Studying the Federal
Administrative Judiciary

A. Introduction

This study wes commissioned by the Administrative Conference of the
United States (the Conference) at the request of the Office of Personnel
Management (OPM). OPM had both short-term and long-range goals in mind
when it made its request of the Conference. Its immediate need was for a
study of the selection and appointment process for administrative law judges
(ALJs). The agency has long been concerned about the eriteria used to
examine candidates for ALJ positions, and is interested in receiving objective
suggestions for change from outside the agency. This study took on greater
significance when OPM said it was closing the ALJ register until the study is
completed =0 a3 to incorporate any suggested changes in a new register.!

At the same time, OPM requested a broad examination of the current and
future role of the ALJ in the administrative process. Director Newman
requested that the Conference include in its study "a clear delineation of the
current ‘landscape’ of administrative adjudication; an analysis of the evolving
role of the ALY and other agency adiudicators from 1946 to the present,” as
well as an evaluation of agency adjudication procedures and a survey of agency
and practitioners’ attitudes towsrds Adminjstrative Procedure Act (APA)
adjudicatora.? The Conference responded by appointing a team of consultants
(the authors of this study) to conduct the work requested by OFM.

In preparing this study the team received invaluable advice and guidance
from Bill Olmstead, Gary Edles and Nancy Miller of the Conference staff and
from John Frye, formerly an administrative judge at the Nuclear Regulatory
Commission {(NRC) (now an ALJ at the Occupational Safety and Health
Review Commission (OSHRC)), who had earlier completed a report for the
Conference on the use of administrative judges (non-ALJs) in the

1522 memorsndum 0 Heads of Departments and Agencies employing AlJs from Conslance
Berry Newman, Director of OPM, July 9, 1991, The Director noted thal the 700 eligible
candidates on the register would meet afl hiring needs for the next yesr or s0.

Y4,
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Throughout this study the team members were consistently impressed by the
professional qualitics of the federal administrative judiciary, broadly defined.

B. The Constitutional Status of Federal Administrative
Judges

This study uses the term "federal dministrative judiciary™ to highlight both
the significance of the deciders involved and the scope of their decisionmaking
mandate under our federal system. While they are distinct from our federsl
judiciary in fimdamental respects, these ndministrative deciders, whether they
heve the statutory appellation of administrative law judge or are known
generally a5 administrutive judges, are nevertheless a vital part of the federal
decision systern. Witbout them the federn] judiciary would be unable to fulfill
its constitutional function.

The sheer volume of the administrative caseload--which dwarfs that of the
federal covrt system=—requires that federal administmative judges of whatever
label continue to bear the initial brunt of the federal decision workload. The
federal couri system would be unable to maintain jts primary role of
constitutional and statutory interpretation without an extensive administrative
decision system. For this reason, suggestions for reform of the federal court
system bave invariably moved in the direction of edding to the federal
adminigtrative workload, not detracting from it.4

But there are continuing pressures—that are difficult to overcome—-io
expand federal court jurisdiction over administrative functions. A few years
ugo the issue before Congress was whether to provide judicial oversight of the
Veterane Administration (VA) disability benefits program, which had
theretofore avoided judicial scrutiny. Despite ambivalence on the part of the
executive and judicial branches,® Congmess did provide for limited judicial
review of Veterans Administration (now Depariment of Veterans Affairs
(DVA)) disability decisions.®

One of the constant themes in discussions of judicial branch versus
executive branch {or administrative) decisionmaking is that of first class and

*wuch of the attenlion for shifting judicinl workload to the sdministrstive process has
involved the social security dissbility system, which has a heavy impact on the federal dislrict
courts.  See Repon of the Federal Courtn Swdy Commitize 17-18, 28, 55-59 (April 2, 1990)
{Advocating creation of an Anicle 1 Court of Disability Claims).

The Department of Justice convened a conference in the role of the courts, with judicial as
well =3 exaculive brunch members, to try to mtiondlize the pressures (o expand fedeml coun
Jjuriadiction. See Council on the Role of the Courts { }.

85e¢ discusasion in Chaep. DKD}Q) infig.
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Indeed, it might be said that the administrative deciders repdaring decisions
for the agencies and Article I courts have come fo enjoy greater degrees of
independence then was contemplated by the APA in 1946, It is now possible
to say that some administrative deciders--notably ALJs—enjoy protection of
tenure that repdsr them almost as independent as their mors heralded
counterparts on the federal bench,

In & recent opiniom, the Supreme Court emphasized that sdministrative
deciders employed by the Tax Court have important roles to play under the
Constitution.” In Freytag v. CIR, the Court held that special tris) judges—snd
perhaps by extension administrative judges in all agencies with comparahle
respansibilities—are "inferior officers” wbo must be appointed pursuant to the
Appointments Clause.”? Under that clause, officers must be appointed by
"Heads of Departments® or *Courts of Law." In a case of first impression, the
Supreme Court decided that the tax court was a court of law under the
Constitution. By so doing, the Court established that the term "Courts of
Law" was not limited to those courts established under Article III.'* This
intarpretation was challenged by some members of the Court,'S but the
essemtial point remains: many administrative judges, whether they be labeled
ALJs or something else, are now constitutionslly recognized "officers. "

Administrative adjudicators are therefore a category of constitutional
decider worthy of sustained examination and even renewed respect. As this
study will demonstrate, there is a cadre of federn] administrative deciders
working quietly and even anonymously that deserves recognition for
performing a ¢critical part of the adjudicative work often thought to reside
polely in the federal courts. This study is about the status of administrative
judges a5 much as apything. How they are selected, treatsd, perceived,
rewarded and menaged will affect what kind of judicial system we ultimately
deserve. They cannct be ignored if we are to understand how our government
works.

preytag v. CIR, 111 8. Ct. 2631 (1991).

PBAn. [0, See. 2el. 2.

111 5. 1. at 2644, Whether adminisirative agencies, as opposed 1o Article 1 courls, may
aino be Inbaled *Courts of Law" depends upon whether they play an oxclugively judicial or
adjudicative role,  See id. at 2545, Some agercics might be disqualified on this samdard becaune
ey engage in significant amounts of rulemaking, & legialstive fumttion.

Bymloe Scalia would have called the Tax Courd chief judge a "Hend of Department® rather
than a¢copt the majority's coun of Lrw analysia. Id st 2650-56.
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delerminations by agencies such as the Department of Justice in immigration
matters, or the Department of Defense {DODY) in security clearance matters,
where neither APA formal hearings nor ALJ deciders are currently required.
While the individual interests at stake are not as great, entitlement or benefits
cases are also divided in their use of formal procedures or ALY
decisionmakers. The Social Security Administration (8SA), for example,
employs the largesat (by far) group of ALls to decide its cases, whereas the
Velerans Administration decides similar cases without the use of ALJs.'?

In lhe regulatory or licensing category the varety is virtually infinite.
Relative formality reigns in major licensing cases before the Federal Energy
Regulatory Commission (FERC) and other independent agencies where ALJs
are active; in other agencies, such as the Nuclear Regulatory Commission
(NRC), licenses are issued without ALJs presiding; in still others, such as the
Department of Agriculture, procedural and decider informnality is common.™
In the fourth category, claims against the government, the Boards of Contract
Appeals and the Courts of Claims decide similar cases with varying degrees of
decider formality.

In each of Lhese categories, substantial private interests are adjudicated in a
variely of procedural formats with ALJs presiding in some, and AJs presiding
in others. It is one of the purposes of this study to understand these
differences and suggest ways to rationalize them-—at least with regard to the
kind of deciders involved. Chapter III is devoted to explaining the case types
introduced here.

D. The Scope of the Federal Administrative Judiciary
Covered by This Study"

To define the universe of the admnistrative judiciary, some limits must be
placed on the scope of inguiry. At the outset, the study must limit itself 1o
those administrative judges--whether labeled ALJs, AJs, hearing examiners or
something else--who actually preside at some kind of hearing, whether formal
or informal.® Excluded from this study ere the millions of decisions rendered

1T¢re Chapter (D) infra.

iSee Frye Repon 83-93 for a full discussion.

"pyrs of this moction and sections E spd F appesred in Verkuil, Reffeciions Upon The
Federal Administrative Judiciary, 39 U.C.L.A, L. REv. 1341 (1992).

Dier Friendly, Some Kind of Hearing, 123 U. Pa. L. Rev. 1267 (1975} (defining the
components of informal hearings). There has been some scholarly suedy of the ALJ, powbly that
of neor Justice Scalin and Professor Rosenblum, See, e.g., Scalia, The ALS Fiasco—A Reprise, 47
U. Cmr. L. Rev, 57 (1979); Roscnblum, Contexir amd Conteres of "For Good Cauve” as
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group cost the government $100 million per year (with an average salary of
about $83,000).7 By contrest, the 636 federn) district judges (at a salary of
$125,000 each) cost $80 million per year. If the salaries of bankrupicy judpes
and magisirates are added in {at $115,092 each), their services cost the
government another $70 million. Thus, the federal investment in AlTs is two-
thirds that of the entire investment in the irial level judiciary. This is a
significant commitment of resources to s cadre of deciders who ofien go
overlooked in the universe of federal decisions.

Rate of Growth
ALJs in the Federal Government
1200

1

3

Number of ALJS

3 & 08 8

Jrmisswierwnw g
.

hhhhh

o L] T T r rrrrrrre oy T r e r 1T e ey 1T L}
D&/47 08/80 10/82 11/85 ar/er aa/an
DAYE

As the povernment has a rnight to expect, AlJs are impressively
credentialed. As is discussed in greater detail in Chapter IV, many of them
sttended "prestigious” law schools and most gradnated in the top quarter of

dislrict courls. 23 The Third Branch 1-3 (1991). Unforunately, there is no camparable reponing
of ALY caseload, but the 30 agencies presided over by AlJs can be caimated w produce over
J00,000 cases per year (with the bulk of them (250,000) in the Social Securily Administration}
based on eadier srudies. Ses Lubbers, Federal Agency Adjndicators: Trying to See the Forest
and the Trees, 31 FED, Ban NEws & J. 383, 384, (1984) showing ALJ caseload in 198283 to be
sbout 30,000 cuiside the S5A). See alve discussion #t note 35 infru.

Talds are compensaled in three catsgorics: AL-1 (3 wowal), AL-2 35) and AL-3 {1147), Sze
Appendix 1. There sre kX steps in the AL-3 eategory based upon length of service. In 1991 the
wvege aalary waa 582,364 per ALY with o 3-1/2% wise in January 1992). Telephone imerview
with Bobby Bell, OPM Office of ALJs (October 23, 1991).
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In an effort Lo determine the universe of non-AlJ hearings conducted by
federal ageacies, the Conference conducted & survey in 1989.2 The survey
results showed that there were 83 active case types involving almost 350,000
cases annually that were coaducted outside the APA formal hearing setting by
pon-ALJs.™ These cases involved over 2,600 presiding officers, either on s
full-time or part-time basis, who ranged in grades between GS-9 and GS-16,%
Thus, the non-AlJ "corps”™ is aboul twice as large as the ALJ corps, with a
decision load equal to that of AlJs* We can now identify with some
sccuracy the decision world of federal administrative law, at least at the
hearing level.’ These data invite a series of more deteiled inquiries.

When ths non-AlJ hearing data are disagprepated, they reveal a
concenlration in only a few case and decider types. By far the largest category
of cases was in the Executive Office of Immigration Review of the Department
of Justice (DQJ), which accounted for about 152,000 of the 350,000 cases
(approximately 45 percent of the total). This office employsd about 76 full
time "adminisirative judges."™ By contrast, the next largest category of cases
was in the Department of Health and Human Services (HHS) where presiding
officers employed by insurance carriers {whose numbers were not calculated)
decided 68,000 cases per year or 20 percent of the total caseload.® The third
largest category was in the Diepartment of Veterans Affais (DVA), which
decided 58,000 cases per year (17 percent). These deciders, involved in

Bhe survey dated June 28, 1989, nakad all agencies o {im infarmation shoot deciders who
conducted oral hearings not required by siatute o be on the record, See Frye Report, App. A.

Frye Report at 4-5.

¥id, al App. B.

*Emimating the number of ALY hesrings is difficull becausc statistics are not collected
outside the SSA context, where over 250,000 ALY decisions were rendered in 1990, See SSA
Office of Hearings and Appeals, Key Workload Indicators 3rd Quarier FY 1991, si p. 2. The
lswt effort 10 collect ALJ adjudication sististics for all sgencics was done in 1980 by the
Admimimrative Conference. See Federal Administranve Law Judge Hearings 1976-78 (July
1980}, documeming about 20,000 ALY deciniona outside SSA.

#7By drwwing the line at “some kind of heaving” we exelude, of course, the potentially larger
category of nonhesring decisions made informally by the fedeml government that are beyond the
scope of this article. See nole 20 supra,

¥Frye Reporl sl App. B. The number of immigmiion Judges is mow approsching 100,
Discussion with Chief Judge William Robic, January 29, 1992,

¥Wid. The us of private deciders a3 hearing officers in Medicare reimbursemant cases wis
upheld over due process challenge in Schweiker v. McClure, 456 U.8. 188 (1%82). The due
process requirements for decitier impartiality are discussed a1 Chapler 1{E)(1}, VI{A) infra.
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the APA.* Omnce in place, however, Congress has not always been willing to
expand the number of agencies required 10 use APA hearing examiners,

In Wong Yang Sung v. McGrarh,* the Supreme Court held that the due
process clause might impose protections upon decider independence similar to
those required by the APA. The decision was guickly challenged by
legislative action, which rejected using AlJz as presiding officers in
immigration and deportation cases, The Court rubsequently acceded to this
legislative reversal.* By stopping short of equating due process requirements
with the need for formal hearings under the APA, Congress and the courts
greatly reduced the potential role of the ALJ. In retrospect, however, the
decision to decouple the use of AlJs and formal hearings from the due process
clausé seems the only semsible course. The "due process revolution” of the
197Cs inspired by Geldberg v, Kelly™ would surely have swamped the
sdministrative decision process bad ALTs been required every time procedural
due process was invoked.

In ths 1970z another development expanded the potential use of ALJs, The
Social Security Administration had long utilized ALJs even though the APA
on-the-record hearing requirements may not have required it to do so, In 1956
Congress instiniled the Social Security disability program which markedly
increased the number of ALT cases. By the 1970s the number of disability
determinations skyrocketed with the advent of expanded coverage.® It became

“The failed atemp! individually W review the qualifiestions of these 197 incumbent hearing
officers rather than sccepr them us a group is told in Fuchs, The Hearing Examiner Flasco under
the Admirdnirative Procedsure Act, 63 Harv, REv, 737 (1950}, Sec alao Scalin, The ALY Fiasco-A
Reprize, 47 U. Ch. L. REv. §7 {1979) (discussing current problems of sppointment snd grading
of ALlg). See also Chapler V infa,

439 1.8, 33 (1950,

“Marcello v, Bonds, 349 US, 302 (1954).

41297 U.S, 154 {1970). Goldbery created 3 "due process revolulion,” in Henry Friandly's
words, by specifying in detnil the procedurul ingrediemta required lo nalinfy doc process in the
informal administrmiive sefting (i.e., revocation of AFDXC paymon). Lronically, howewer,
Goldhery mapdated fifle in wrma of decider indepandence, requiring only that deciders not have
previously participated in decisions they are called wpon w revicw. 397 US. mt 171, See
generaily, Verkuil, note 16 supra, st T50-52.

%The demise of the right-privilege distinction and the concomitsné rise in the number and
kind of interests prolected by due process, see ¢.5., Board of Regents v. Roth, 408 U.5. 564
(1972}, crealed 1 potentia! landstide of due process adjudieations i the suute »s well as federl
tevel that could polemially have been included within the APA forma) hearing requirements. The
reslization that the sdminietrstive decisian system could be overwhelmed by these new procedural
oghty uadoubtedly contribuled o the Court's modification of them in cases like Mathews v.
Ridridge, 424 U.5. 119 (1976).

®n 1972 Congress establighed the Supplemental Security Income ($S0) program.  In doing
%0, it did not initislly require ALJs to preside over $$I cases. See Houae Comm. on Ways and
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In Arment v. Kennedy® a divided Court allowed a govemment employee to be
disciplined by the employee's superior for making statements egainst that
superior. Justice White in dissent expressed the view that this kind of bigs in 2
decisionmoker bad not been accepled under due process standards since
Honham's case,® Similarly, in Withrow v. Larkin,* the Court accepted in the
stute informal hearing context the potential conflict of interest that exists in
combining the investigatory and adjudication function in e single entity.® For
due process purposes the Court seems willing o narrow the bias or conflict of
interest inquiry into one invelving only pecunigry interests,®

Moreover, the Court has encournged the experimentation with creative
decision techniques that question the need for any kind of government
deciders, let nione AlJs, In Schweiker v. McClure,® the Court accepted,
against due process challenges slleging bias, the use of ponlawyer, privately
contracted deciders to resolve medicare reimbursement ciaims.* This decision
in effect contradicted established notions of decider formality by mot only
privatizing the deciders but also placing them beyond the exclusive control of
the legal professicn. Moreover, the Court refused to mandate an
administrative or judicial appeal process as part of a due process requirement.®

2416 U 8. 134 (1974).

%14 st 171, In Bonham's case, § Coke 114a, 118a, 77 Eng. Rep. 546, 652 (1610}, Lord
Coke announeed the fundamentsl proposition of natwesl justice that no man ¢an be a judge in his
e T

411 UL, 35 (1975).

S he Court may have reasonsed thay thiz combination of functions at the ssie level had iw
counlerpan in the organizational siruciure of many imdependent federal agencies, mch 43 the
FTC, where the Commission in effect approven the commencemenl of invesigalions and issaance
of complainis by its snforcement stafT and then sits in judgment on the resulting case.

5 Gibson v, Berryhill, 411 U.5. 564 (1973) the distinction is made clear. The facl that »
privale boand of oplontetrinis was authorized by mate law 1o regulate their competitors (with
possible peconiaty benelit) condemned the armngemen under due process stapdards.  See also
Tumey v. Ohio; 278 U.S. 510 (1927). Ward v. City of Monroeville, 409 U.5. 57 (1972). These
cased ave dischuaed in Chapter VILL

D456 U.5. 188 (1982).

Hiuslice Powell likened the private deciders in the case 0 governmoni officials: “The
hearing officera involved in this case serve in 8 quasi-judicial capacity, similar in many respecu
o that of sdmicistrative law judges.” 456 U.5. a1 195, [Justice Powell’s mnalogy miy be
oversnted. ALJE have » higher sarus than the private comract deciders involved in hearing
relmbursemeni cancs.]

iy a1 198-99. Subsequem Lo this decision Congress pravided for an sppeal to an ALJ in
cases where Lhe amount in comroversy is 5500 or more. Pub. L. No. 95-509, §9341(b) (1986).
{Codified na amended at 42 U.S.C. $1395(b)(2)(B) {1988)). This in yei another iliustration of the
different view that Congress and the courts ofien take about the necessity for formality in deciders
of proceis.
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status of ALJs by epproving 8 new pay structure that combined all
ponmanagerial ALTs into a seniority-based pay schedule and increased their
snlary.

These achievements also suggest that ALJs have received crucial support
from the organized bar.® The bar has steadfustly insisied thet the value of
decider independence can best bs served by using ALJe in the formal hearing
setting, Lawyers quite naturally seek to place the administrative process close
to the judicial process with which they are most comfortable. The current
debates in Congress surrounding the desirability of an independent ALT Corps
are part of this angoing effort to judicialize the adminisirative process.® The
merits of the proposed legislation that would create some sort of ALJ corps
will be discussed in greaier detail in Chapter V1. For the purposas of this
introductory chapter it is sufficient to note thet Congress will inevitably play a
key role in deciding the qualifications and benefits of administrative judges,
broadly defined. It will also decide when ALJs mre a necessary component of
the decision process, It is hoped that this study will assist Congress as well as
the agencies in deciding when and how to call upon ALJs or other
edministrative judges.

F. Introduction te Decider Independence
in the Context of Disability Benefits Determinations

Ambivalence towards use of AlJs is tied ironically to the attribute that
many would assert is their greatest asset: strict independence from participant
or ngency conlrol. This was certainly the attribute that motivated the drafters
of the APA to create the formal adjudication process in 1946.™ But while the
APA protected the ALJ from improper agency conitrol over the decision
pracess, it also ensured that the ouicome of the decisions ALJs presided over
rested formally in the agency bead's hands.” This compromise over the

®The ARA has long supponed enhancing ALS independencs as well as expanding their mie.
For example, in 1986 the ABA gave an sward to Social Security ALlIs for upholding the imegrity
of administrniive adjudication. See Bono, Administrar’ve Report, Judges' 1., Winter 1992, st 29,
41.

% 594 101at Cong. In. Sem., 135 Cong. Rec. 2711-13 {1989). One esn slso read the
recent Jegislation to swbject the decimons of the Veterana Administeation 1o (Timited) judicial
review a3 funher evidence of Conpress’ inlercel in judicializing the sdmunistmiive process. See
Verzrunas Judizial Review Act of 1988, Pub. L. No, 100-687, |02 Suwt, 4108, 18 U.8.C.643404,

®Reiore the APA, hoarng cxaminers wern described by Congreas ax biascl and partisan,
Ser Scalia, The AL} Flaren - A Reprise, 47 U. CH. L. Rev. 34 {1979).

'The final decision is that of the agency and no deference is due the ALI's decision. See §
U.5.C. §557.
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allowance mates as well. Over the years, the S5A and its ALJs have struggled
over the proper parsmeters of these management standards,™

There is no doubt that from 8 management perspective, productivity and
even allowance rate goals are sensible control mechanisms. However, when
faced with 8 corps of independent deciders who view themseives as the
functional equivalent of federal district judpes, and who are willing to go to
court and to Congress to defend their claims to independence, there is not too
much as a practical matier an egency can do to force caseload management.
Indeed, this seems to have been the conclusion reached by SSA and its Oifice
of Hearing and Appeals. It has jettisomed controversial techniques such as
workload quotas and nonacquiescence in court of mppeals decisions.™ The
agency bas apparently abandoned quolas and allowance rate goals because they
are of limited vse in a system of independent deciders.™ Acceptance of ALJ
independence can also be assumed because in the last 5 years no ALJs have
sued the agency.™

The $SA-ALJ experience is the prime example of the tension between
mansgement control and decider independence.  Tension has lessened
primarily because of the strengih of the ALJs on the independeace issue. The
political lessons of this expenience are clear: management techniques are no
match for clams of independence. Onmce the ALJ is chosen as a decider,
judicial-type prerogatives place control over the process in his or her "court.”
The decisiom mrena reflects a setling where modes of individual decisionmaking
prevail over attempts to regularize outcomes on a statistical basis. But imagine
another reality. Suppose AlJs were not chosen to decide disability cases,

ASer Kash v. Bowen, 869 F.2d 675 (2d Cir. 1989} cert denied 493 U.S. 812 (1989),
fupholding agencies setting of "remsonable production goals™); Asan. of ALJs, Inc. v. Heckler,
594 F, Supp. 1132 (D.D.C. 1984) (criticizing the agency’s usc of allowance rate goals). See alio
38A v, Goodman, 19 M.S.P.R. 311 (1984) (rejecting removal of an ALJ based upen
demonsirated low productivity—teas than 30% of agency-wide mvermge of 3| ¢ases per month).
These cases are dizcussed in more delnil in Chapter V.

™The agency has also had ita fights with the courts, To help achigve uniform policy it has
refuned 1o accepl as precedent some decisions of federal courw. This practice has attrcted the i
of the couns, Congress and the bar, Ses Esreicher & Revesz, Nondcquisscence by Federal
Administrative Agencisz, 98 YALEL. ). 679 (198%). The agency's nonacquiescence policy was
rignifrcanily Timited by regulation in 1990. Sce 55 Fed. Reg. 1990 (January 11, 1990).

MConversstion by authar with Michael Astruc, General Counsel, HHS, December 12, 1991,

" This lack of ALJ iawsuis has afso been parslleled by a significant drop in appeals 10 the
federm] district court from AL decisions from over 29,000 in 1984 w about 7,000 in 1990, See
Annual Report of the Director of the Adminiurative Office of the U.5. Couns 7 (1990).
Another factor alfeeting appeal rates o the federn) couns may simply be that the rate of ALJ
decisiona Tavorable lo the claimant has gone wp from less than 50% in the 19705 1o over 62°F in
1990. See S5A-OHA, Key Workload Indicators, 312 3Q 19%1).
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decisional independence is not so well protected as that of ALJs. In s recent
report to ihe Conferemce, Administrative law Judge John H. Frye, IT
identified 2,692 such non-AlJ presiding officers, 601 of whom have no other
duties.®

A. The Origins of Hearing Examiners Prior to the
Enactment of the APA

Although the APA created hearing examiners who were statutorily
protected in several ways from agency influence upon their factfinding,
persons known as hearing examiners presided at adjudications before
enactment of the APA, and the term “examiner™ was used st least as carly as
1906, Legislation amending the Interstate Commerce Act in 1906 (the
Hepbum Act) authorized the appointment of examiners who would possess
powers o receive evidence.  The Interstate Commerce Commission
immediately nzed ils newly conferred power to appoint examiners, and in 1907
it appointed a Chief Examiner.® Sharfman reports thar in 1957 the
Commission began the practice of having cxeminers prepare proposed reporis
from which the parties might seek review and by 1919 the practice extended to
most formal rate cases." In 1914 the legislation establishing the Federal Trade
Commission (FTC) gave that Commission the power to appoint examiners.
This provision was copied in the Shipping Act of 1916 and thereafier in the
enabling legislaticn of many regulaiory agencies.@

The roles and duties of examiners were nat always clearly confined to a
purely judge-like role during the several decades prior to enactment of the
APA. Although examiners generally tended to preside over trial-type hearings
for the agencies, they sometimes performed investigatory duties and, in some
agencies, they consulted extensively with superiors about how cases before
them should be decided. Writing 9 years after the FTC was established,
Henderson {the historian of the FTC) observed that it was then customary for
the precomplaint investigation of a case to be conducied by ane of the
Commission's examiners.”? Henderzon's report of this use of examiners shows

BFrye Report, Appendix B, p.1.

80y, L., Sharfinan, ¥ THE [NTERSTATE COMMERCE CoMMISSION 73 (1937,

¥id., a1 73-74.

B%.C. Davis, 3 ADMINISTRATIVE LAw TREatisg §17:1F (2d ed. 1980). Musolf idemtifics 15
regulatory statutes in which the language of the Hepbum Act conferring pawer upon examiners
was Toplicated between 1920 and 1940, L. Musolf, FEDERAL EXAMINERS AND THE CONFLICT OF
LAW AND ATMINISTRATION 52-53 (1953).

15, Henderson, THE FEDERAL TRADE CoMMISION 51 {1924).
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agencies. Although President Roosevelt vetoed the Walter-Logan bill, he
promised that administrative reform would be undertaken as a result of the
then-pending studies of the Atiormey General's Commnuttee to Study
Adminisirative Procedure.® That Committee had been sppointed in 1939 at the
direction of the President and had undertaken the most extensive study of
administrative procedure ever conducted. Ultimately, through the
recommendations of the Attomey General's Committes, the critics’' concerns
were addressed in the federml Administrative Procedure Act, enacted in 1946,

The problem to which the critics were reacting was created by several
circumstances. First, in the 1930s, adjudication was the principal method
agencies used to promulgate policies.® Second, the functions of investigation,
prosecution and adjudication were generally combined within the same agency;
the agency head was responsible for overseeing all agency operations; and the
agency head generally sat as the final adjudicating tribunal. The agency bead
had to sit ag the final adjudicating tribunal to control agency policy, because it
was in adjudications thet agency policy was formulated and applied.
Similarly, the agency head had to supervise investigations and complaint-
issuance decisions to ensure that the proper kinds of cases cams before the
agency for adjudication, That is to say, in the view of the agencies, their
power to meke policy through adjudications would be an empty one unless
they could ensure that cases rmsing the issues calling for policy decisions were
bronght before them.

Although the agencies believed they needed the powers of prosecution end
adjudicasion to properly exercise their policy functions, the critics tended to
see the regulatory agencies as inherently biased institutions in which a fair trial
was unlikely, Indeed, the critics tended to perceive that agencies bent the facts
to reach predetermined results.

When the Aitomey General's Committee addressed the difficulties
engendered by the combination of prosecutorial and adjudicating functions in a
single agemcy, it devized a solution which, in its geperal form, was
subsequently incorporated into the APA. That solution, in significant part,
involved a two-part focus, first, towards evidentiary factfinding for which
hearing examiners were primarly responsible; and second, towards
policymaking, which belonged exclusively to the agency. Accordingly, the
Committee proposed controls designed to protect the faimess and accoracy of
evidentiary factfinding. The Committee recommended that hearing examiners
presiding at the reception of evidence generally be insulated from all dutics
incopsistent with the judging function. The Committee further recommended

¥36 Cong. Rec. 1394243 (1940).
Ogee discussion in Gifford, Adjudication in Independent Tribunals: The Role of an
Allermarive Agency Struciure, 66 NOTRE DaME L. ReEv, 965, 969-70 (1991).
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agencies retained the power to reverse hearing examiner decizions upon
review, The use of independent hearing examiners, however, would guaranies
the feimness of the evidentiary-factfinding process,

B. Administrative Law Judges Under the APA»

At the time Congress enacted the Administrative Procedure Act, regulatory
ngencies generally formulated policy in adjudications, as they had been doing
during the preceding decades. A mejor comcern of the APA, accondingly, was
to ensure that such policy formulation did not jecpardize fair and accurate
evidentiary factfinding. Following the broad outlines of the Altoroey
General's Committea's recommendations, the APA imposed strict separations-
of-functions provisions in adjudications; it required that decisions in
evidentiary hearings be made on the record and it limited the scope for official
notice. Finally, in the APA, the Congress redesigned the office of hearing
examiner to ensure that these presiding officers—who were then termed
"examiners”™ and who today are "administrative law judges“--would perform
their evidentiary factfinding function free from agency coercion or influence.

Under the APA, unless the agency or an agency member presides at the
reception of evidence, the presiding officer must be an ALJ provided with
tenure in office and protection against agency retribution.™® Moreover, in
addition, the APA specifically disallows ALJs presiding in adjudications from
being subject to the direction or control of officials in charge of investigation
ot prasecution in that case.”® The ALIJ decision is also subject to de movo
review by the agency.™ This procedural format ensures that the evidentiary
facts will be found in the first instance by an official not subject to the
agency's control. At the same time, the format ensures that the agency retains
full power over policy, a power it can exercise when it pecforms its reviewing
function. Thus, policy responsibility remains exclusively with the agency
while the public has assurance the facts are found in the first instance by an
official not subject to egency coercion.

©The APA employed the term "examiners® when it established the office known todey as
adminimmtive law judge. In 1972 the Civil Service Commission, by regulalion, sdopted the tide
of admininative law judge. 37 Fed Rep. 16,787 (1972). In 1978, Congress catablished the new
lite by satois, Pub. L. No, 95-251 §2(a)(10), 52 Swt. 183 (1978), For convenience, the term
administrative law judge is uszd throughoul, except where use of the estdier term haips the

Mg U.8.C. §556(2) (1988)

By U.5.C. 8554(d) (1988).

5 U.5.C. §557(0) (1958).
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separation-cof-functions requirements on presiding officers, it also mandates the
application of §556, which requires adjudication by independent ALJs.

All these requirements were incompatible with the procedure the
Immigration and Naturalization Service (INS) employed in deportation
hesrings. Under the Court's ruling in Wong Yang Swng, the INS had to
restructure its practices to comply with the APA.,

Following up its ruling in Wong Yang Sung, the Court made similer rulings
in Rits & Co. v. US, 31 U.5. 907 (1951), applying the APA to require that
independent hiearing examiness preside in motor carvier expansion certificats
hearinps under the Interstate Commerce Act, and in Cates v. Haderlein, 342
U.5. 804 (1952), extending the APA to Post Office fraud proceedings.
Conpress reacted to the Wong Yang Sung decision by enacting lepislation
explicitly making the APA inapplicable to deportation end exclusion
proceedings.'® In 1955, in Marcello v. Bonds,"™ the Court upheld against
constitutional attack the validity of legislation providing non-APA procedure
for deportation and exclusion proceedings.

1. Congressional Experimentation with Separation of
Functions: The Taft-Hartley Act and the Communications
Act

In 1947, the year following the enactment of the AFA, Congress passed the
Taft-Hartley Act,'™ which amended the National Labor Relations Act, and
which, among other things, imposed a strict separations-of-functions structure
upon the administretion of the Labor Acl.

Under the Taft-Hartley Act, the General Counsel of the National Labor
Relstions Board was made independent from the Board through provision for
appoiniment by the President with the consent of the Senate and for a term of
years. Hecause the General Counsel supervises the issuance of complaints, the
Talt-Hartley Act eliminated any appearances of unfaimess arising from the

ECongress rescied W Wong ¥ang Sung by excluding deportation and exelusion proseedings
from §§554, 556 and 557 of the APA in 3 Supplemennl Appropristions Azt of 1951,
Subsequently, in §242(b) of the Immigration and Nationality Azt of 1952, Congrems provided
substite procedurca for cxclusion snd deponation. Under the 1952 Act, special inquiry officers
were substituted for hearing examiners gualified umder the APA. 66 Swi, 209, 8 U.S.C.
H2520). Anticipating the procedural provisions of the 1952 Act was H.R. 6652, 80th Cong.,
2d Sews, {1948), which was proposed when some lower counts had reached the same reault as
Wong Yang Sung. See HR. Rep, No. 2140, 80th Cong., 2d Sesa. (1948). Although the
mepamion-of-funcions provisions of the AFA are omilted, many other provisions of the APA
have analoguen in Lhe 1952 Act. See Marcello v, Bondy, 349 U.5. 302 ¢1955).

10349 1.5, 302 (1355).

1%, 120, 61 Sut. 136 (1947) (codifved as smended at 29 U.5.C. §5141-87 (1988)).
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review should correspond to the division berween the decizion of evidentiary
facts and policy. Thus, the Task Force mcommended that the agency shonld
restrict review of hearing examiners’ decisions to policy matters and to cases in
which the examiners’ decisions were not supported by substantial evidence,'®
The Attomey General's Committee had originally telemn the view that the
agency generally ought to mccept the decision of the hearing examiner except
for policy questions or egregious mistakes of fact.'™ In enacting the APA, the
Comgress clouded the relationship of the agency o the bearing examiners with
the sbove~quoted provision of §557(b). The Task Force reverted to the
spproach of the Attormey General's Committee. The Attomey General's
Committee had made use of & two-ticr decisionsl process primanly to deflect
criticiams that evidentiary factfinding appeared to be skewed for policy
reasons. That model was designed so that evidentiary facts could be
determined by ap independent adjudicator, while leaving the review stage for
the agency's application of policy. The Committes almost certainly was
motivated by efficiency comsiderations when it recommended the apency
should normally accept the factual decisions of hearing examiners, although its
recommendations were couched in the language of the relative decisional
advantages hearing examiners possess when they decide factual issues wpon
evaluating witness credibility. Under the Task Force recommendations, that
two-tier adjudicatory process—as it was embodied in the APA-would be
modified in a manner consistent with the Attorney General's Committee's
objective of providing a visibly unbiased decisionmaker to delermine
evidentiary facts.”™ lmplicit in the Tagk Force recommendation was the view

0 smmimion  on Organizstion of the Executive Bmneh of the governmeni, Tusk Forco
Report on Legal Services and Procedure, 20304 (1955) (Recommondstion No. 49 and

BUpPPOILing argumentation).
1%The Commitice conaluded:

*in general, the relationship upon appeal between the hearing commissioner and
the agency ought to a considerable extent to be that of trial ¢oun to appellate
sour, Conclusione, interpretations, law, and policy should, of course, be open
1o full review. On Lhe other hand, on maners which the hearing commissioner,
having heard the evidence and seen the witnesses, is best qualified 1o decide, the
sgency should be reluclant to dizturb his findings unless error i clearly thown.
And in the ovent thed the agency does find facis contrery lo those found by the

ing commimioner, the sgency’s opinion should sriculate with care and
particularity the rcaspne for its departures, not only 1o disclose the ralionsle 1o
the coute in case of subsequent review but to asure that the agency will nol
curelessly disregard the decision of the hesring rommissioner.”  Final Repon

51,

%45 » practical matter, the Task Force's recommendations sppear W be mosi applicable in
sn agoncy whose cascload is not %0 large us to make it infeasible for the agency hend 1o conlrol
policy by shting as the final ndminisirative review (rbunal,

A problermatic aspect of the Tesk Force recommendations concerna the enforcemem of the
limitatbonn on review. If the submanlisl evidence sandard—which the Task Fores recommended
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By 1958, the large volume of disability cases on the sdjudication calendar
cansed Congress to enact emergency legislation authorizing the Department of
Health, Education and Welfare (HEW) to appoint non-AlJs 1o help decide
these cases.'” The measure authorized non-ALY adjudication through
December 31, 1959. A similar measure enacted the following year authorizad
non-ALJ adjudication through December 31, 1960.'1

In 1972, when Congress established the supplemeatal escurity income (SSI)
program, it comsidered whether AlJs should be required to preside at
adjudications, and concluded negatively. The House Report stated:

Your committee recognized that many qualified persons who
would be capable of hearing issues that arise under the
program may not meet the specific requirements for
appointment as hearings examiners under the Administrative
Procedure Act, but might be a good source of examiners o
bear issues arising under tbe program. Therefore, under
your committee's bill, the Secretary would establish the
requirements to be used in selecting examiners. Although
the examiners would not be selected under the conditions set
forth in the Administrative Procedure Act, full bearings
would otherwise be conducted in accordance with the
requirements of such act which include, for example, the
right 10 submit evidence, to cross examine wiinesses, to be
heard by an impartial examiner, and 1o a decision based on
the bearing record."?

The Committee’s approach was embodied in the law as enacted. Included
in the new legislation was a provision which stated that:

To the extent that the Secretary finds it will promote the
achievement of the objectives of this title, qualified parsons
may be appointed to sorve as hearing examiners in hearings
under subsection (¢} without meeting the specific standards
prescribed for bearing examiners by or under subchapter II of
chapter 5 of title 5, United States Code. '3

As of the dmie of the monogmph, only s handful of such hearings had been held, and all of those
hearings apparently were presided over by the Board itself. See id. at 29,

Mpyh. L. Mo, 85-766, 72 Sist, 864, 378 (1958).

Uipub, L. No. 86-158, 73 Stsl, 339, 352 (195D).

Ulsncin] Secudly Amendmenis of 1971, Report of the Comm. on Ways & Mesns, H.R.
Rep. No. 92-231, 92d Cong,, 1 Seas. 156 (1971}

Hpyb, L. Ho. 92-603 §1631(d)(2) (proviously codified in 42 U.S.C. §1383).
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Chairman of the Committee of Administrative Law Judges of the Federal Bar
Association.!"? The CSC then took the view that SSI hesrings were not
governed by the APA, and that as a result, the CSC had no authority to
appoint ALJs to hear $SI adjudications,

By 1975 the Sepate Finance Commiltee wag complaining that the CSC's
interpretation had exacerbated the SSA's hearing caseload problem and had
effectively made the 1972 iegislation counterproductive. In recommending
changes in the legislation the Committee reasoned as follows:

The first provision of the bill would amend Section 1631(c)
of the Social Security Act to provide the same rights to
hearing and administrative and judicial review with respect to
claims vnder title XVI (Supplemental Security Income) of the
Act as apply to title Il (social security) and ftitle XV
(medicare) claims under section 205(b) and 205(p) of the
Act. This is necessary Lo override an interpretatioo of the
Civil Service Commission that the Administrative Procedure
Act was not applicable to SSI hearings and which required
the appointment of non-APA heanings officers who could not
hear social security and medicare cases, This action greatly
exacerbated the current hearing crisis and the validity of SSI
hearings bhas been challenged in the courts as second class
Justice, The committes bill wil} put this matter to rest by
clearly providing on-the-record administrative hearings end
judicial review of a parallel nature for social security, SSI,
and medicare claimants. 118

The accompanying legislation explicitly avthorized the non-ALJ hearing
officers appointed under the 1972 legislation to preside at all SSA
adjudications (Titles IT, XVI and XVIII), but provided that the appointments of
sxh hearing officers would terminate no later than December 31, 1978.1%°

"Rosenblum, supra, sl 226-227.

s Rep. No. 94-550, 94ih Cong., 151 Seas. 34 (1975)

Wpgh, L. No. 94-202 (1976) provided, incr alin, than §1631¢d)2) should be mruck apd that
§1621{d)) should be renunbered as §1631¢d}(2). N then included the following provision:
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the amendment of the procedural provisions of the LHWCA, the House
Committee stated its belief that the administration of the Act "has suffered by
virtue of the failure to keep separate the functions of administering the
program and sitting in judgment on the hearings.”'Z The Committee also
indicated that bacause other provisions of the amending legislation imposed
pew respomsibilities on the Labor Secretary, the Secretary would need to use
ihe deputy commissioners ag "full time administrators™ who would be released
from their hearing duties.'®

While the amendment of the LHWCA imposed ALJ-type adjudications on
LHWCA claims, the atatus of black lung adjudication was unclear. The Black
Lung Act incorporated by reference the procedures required under the
LEWCA "as amended,” but the Black Lung Act was enacted in May 1972
while the 1972 LHWCA amendments were not enacted until the following
October. Congress was considering both the LHWCA pmendments and the
Black Lung Act gt the same time, so the reference of the Black Lung Act to the
procedural provisions of the LHWCA may have been intended to refer to the
amendments then in process. Nonetheless, because the LHWCA in force when
the Black Lung Act was enacted did not require nsing AlJs, tbe Black Lung
Act (which incorporaled LHWCA procedures) eould be construed as mot
requiring use of ALJ adjudicators. The CSC took the view that the Black
Lung Act incorporated the earlier version of LHWA procedures and,
accordingly, refused to appoint ALJs to hear black lung cases.'®

The Secretary of Labor reacted to the CSC's refusal to appoint ALJs to
adjudicate black lung cases by issuing a regulation'? authorizing non-ALJs to
adjudicate cases under section 415 and Part C of the Black Lung Act (i.e., the
second and third period claims administered by the Labor Department).

“Notwithstanding any other provisions of thiz Act, any hearing held under this Act shall be
conducied in sccordance with the provisions of section 554 of title $ of Lhe United Sules Code.
Any surh hearing shall he conducied by a bearing examiner qualified under section 3105 of that
fie. ., .7

124 k. Rep. No. 92-144), 92 Cang., 2d Sess {(1972), rrprinfed in 3 U.S.C.C.A. N, 4598,
4708 (197,

12374,

VAspe discussion in Direclor, Office of Workers' Compensation Progmms, U.S. Dep't of
Labor v. Eastern Coal Corp., 561 F.2d 632 (6th Cir, 1977); Direcior, Office of Workers'
Comperuation Programs, V.S, Dep't of Labor v. Alsbama By-Producta Comp., 560 F.2d 710 (5th
Cir. 1977).

1290 CFR §715.101(a)(2T(1976).
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E. Evolution of Benefit Adjudication Over Time

The prevailing pre-World War I1 view was that benefit decisionmaking was
significantly different from regulatory decisionmaking. Thus, the Aflomey
General's Committee described benefit determinations in the Veterans
Administration as institutional decisions in which & “hearing” was only a
component of a larger decisional process.”® This description probably fit a
process in which an initial evaluation of documents generally disposed of most
cases. When a hearing was held, the hearing officers (a "raling board” in ibe
case of the Vetérans Adminisiration) were able to use earlier buresucratic
investigation of ibe case. The sense that the actusl hearing constituted only
part of g larger process that embodied the prehearing investigation was
probably reinforced in the minds of the AG Committes'™ by the fact that
benefit decisionmaking traditionally has been carried out in 8 largely
nonadversarial format. The format was one in which the claimant was not
represented by counsel and in which the bearing officer was responsible for
bringing out all sides of the case and for drawing on information from the
prehearing record.

Traditionally, the claimant in most benefit adjudications is not represented
by an attorney. In edjudications before the Veterans Administration, statulory
fec limitations have effectively precluded attomeys from representing all but
the smallest fraction of claimants,'™ although most claimants are represented
by various veterans' organizations.'™ In SSA adjudications involving disability
¢claims, the claimanis are often financially unable to pay an attomey and,
upless the claim includes significent past due payments, even 8 favorable
decision will not provide the funds with which to pay legal fees. The
proportion of SSA claimants represented by altomeys, however, is growing.
Although as late as 1980 Davis reported that 70% of social security claimanta
were unrepresented by counsel,®” by fiscal 1986 65% of claimants wers
represented by counse! and another 18% were represented by nonattomeys. 1

¥ Final Report $5. See also Administrtive Provedure in Government Agencies, Monograph
(Fart 2: Vewerana Administration), S, Doc. Ne. 186, 76th Cong., 3d Sexas 22 (1940).

"™In its Finsl Reporl, the AG Commiuece describcd benefit adjudications as involving
“claimants who often represent themsetves and who should be encourged 1o tel) their own sories
as simply and nafurully as pousible. There, lhe almosphere of sympathefic convermtion is beat
conducive 10 proper administeetion.” Final Repont 69.

135522 Walters v. National Ass’n of Radistion Survivors, 473 U.S. 305 (19B5).

hyring fiscal year 1990, 87.6% of appeltants before the Board of Velerans Appesls were
repregemed by veterans wrvice orgamiestions, 1.6% were represented by attorneys, and 10.3%
werc urwepresemed. Secretary of Veterans AlTairs, Annusl Repon 47 (FY 1990).

KC.C. Davis, 3 ADMINISTRATVE Law TREATIE 517,13 sl 321 (2d ed. 1980). The SSA
Office of Hearings and Appesh reponed thet for fiscel 1980 48% of claimaniz were representad
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necessarily forces a higher degree of formality upon the proceedings. The
more that adjudications involve claimants' use of counsel and the more that
counsel exeris influence over the direction of the hearing, the more likely it is
that the aggregate adjudicatory burden bome by an agency such as SSA
increases, since the presence of counsel and the coosequent increased
procedural formality will tend to increase the time expended for adjudication
of each case.

1. Longshore and Harbor Workers Compensation Act and
Related Legislation

Congress enacted the Longshore end Harbor Workers Compensation Act in
1527 to provide workers-compensation type protection to dock workers. That
Act bas subsequently been extended to cover other groups of workers, and has
been as incorporated into other legislation extending workers compensation
caverage. District of Columbia employees are protected under the LHWCA
and, as noted above, the procedures of the LHWCA have been incorporated
into the Defense Base Act, the Quier Continental Shelf Lands Act, the
Nonappropriated Fund Instrumentalities Act, and the Black Lung Act.'®

Until 1972 adjudications under the LHWCA were conduciaed by a deputy
commigsioner with review in a federal district court. Under the 1972
amendments, the depuly commissioners retain their prior authonity of
investigating claims, but adjudication is separated and placed before an APA-
qualified ALJ."® The ALJ's decision is subject to review hy a Benefits Review
Board'¥ under a substantial evidence slandard.'¥ Further review lies ina U.S.
Coun of Appeals.'” As explained sbove, the effect of the LHWCA
smendments on black lung sdjudication was unclear for a 5-year period in the
1970s. This was resolved by legislation in 1977 that specifically incorporated
all amendments to LHWCA procedures into the Black Lung Act, Black lung
benefit decisions are now made in the same way as other federal workers'
compensation decisions. Although the administration of black lung benefits
has been moved towards a judicial model hy separating adjudication from the

13gee Chapter II{D) supru.

1433 U.5.C. 3919(d) (1988).

14333 1).5.C. §921(b) (1983},

1433 U.5.C. §921(0)(3) (1988). Subjecting the ALJ'a decision t0 thal of & rTeviewing
sdminisirative appelleis tribunal resembles the recommendstion of the Hoover Commiasion Tagk
Force. The LHWCA providion differs fram the Tosk Foree recommendation, however, because
the Task Force wai concerned with review of an ALJ decizsion by the agency head mther lban
review by a revicwing tribunal, which wes not itself the agency head.

10933 1.5,C. §921(s) (1988).
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velerans' service organization. Claimants were represented io approximately
cne-third of the cases appealed. In more recent years the percentage of
claimants represented in appeals has risen from the one-third reported in the
Attorney General ‘s Committee monograph to 89.2% in fiscal 1990 (87.6% by
Veleorans service organizations and 1.6 % by lawysrs), '™

There are structural reasons for believing that the claims adjudication
process is becoming more formal. The Board of Veterans Appeals, originally
created by Executive Order in 1933, was established by statute in 1958,
Although this was a step in the direction of formality, the decisions of the
Board were expressly exempted from judicial review until 1988.'2 In 1988,
Congress established the Court of Veterans Appeals as an Article I Court,'? 1o
review Board decisions.'™ The Court of Veterans Appeals Decisions are
subject to review on issues of law by the UJ.S. Court of Appeals for the
Federal Circuit.'?

Subjecting Board of Veterans Appeals decisions to judicial review means
that those decisions omst have support in the record and be accompanied by an
explanation satisfactory to the reviewing court. These requircments, in tumm,
will bave an impact upon the procedure below. Moreover, claimants will now
have a forum in which to assert their objections to procedurs] deficiencies at
the administrative level. In combination, these aspects of judicial review
should exerl significant pressures towards greater formality in the procedures
before the rating boards and the Board of Veterans Appeals.

The Committee reports an the recent legislation indicate the Board of
Veterans Appeals had followed a practice of giving no deference lo the prior
decision of the Administrator.'* Such & practice suggests that even prior to the
recant legislation, veterans benefit decisions had not been products of u so-

Ylsec'y Velerans Affaims, Ann. Rep't 47 (FY 1990), In Wallers v. Naiional Aw'n of
Radistion Survivors, 473 U.8. 308, 312 n.4 (1985), the Count referrad 1o EE% of claimants being
mpresenled bofore the Board, in which 85% of the 88% involved representation by velerama
service organization and the other 2% invalved represemation by suorneys.

Y23 1.5.C. §211(a) (1582} (repealed).

hyewemns Judicial Review Act of 1988, Pub. L. No. [00-687, 102 Sut. 4105 (1983),
codified at 38 U.5.C, 3840514092 (1988).

1433 U.S.C. J4052 (1988).

13338 1.5.C. $4092 (1988).

%M. R. Rep. No. 963, 100th Cang., 2d Sews 7 (1988). The Comminzce refers with approval
to this practice of no deference. Under the new statate, however, the Bosrd ia bound by “the
regutations of the Vetarans Adminisirelion, instructions of the Administeator, and the precedent
opinions of the chief law officer,” 38 U.5.C. $4004{c) (Supp. 1988). The legislative hiatory
nuggests, thércfore, that the new Board will not be bound by Lthe Administmtor's faztus] decisions
but wili be bound by the Administrmior's policics. This was probsbly the ease prior to Lhe
lcgialation xz well.
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prosecution be separated from the functions of hearing and judging cases. For
our purpases, the most important of the Commitiee responses lo the problem
of widespread distrust of the feirmess of agency edjudications was the
Commiltee's recommendation that hearing examinars be given the status and
degree of independence Lhat would encourage them to exercise independent
judgment. This approach of the Attomey General's Committee was
incorporated in the APA.

It will be observed that the approach of the Attorney General's Commitiee
and the APA towards independent hedring examiners was a response to s
particular widely felt concern with the operation of a particular model of
regulation:  that of the regulstory agency making policy through the
adjudication of cases. This model engenderad concern over the faimess of Lhe
adjudicatory process; the creation of the office of independent hearing
examiner was a response to this concern. The creation of that office helped to
ensure that evidentiary fact determinations were not being skewed or otherwise
distorted to reach a result ordained by policy.

2. The Growth of Benefit Adjudication

When the Attorney General's Committee recommended the creation of the
office of independent hearing exammer, it was focusing on the operation of
regulatory agencies, Benefit adjudication was not a matter of primary concern
to the Committee, and there is ground for the belief that the Committee viewed
bemefit adjudication very differently from regulatory adjudication.

Benefii adjudication usually involves the disposition of numersus claims--
far too many for both the agency head to sit as an adjudicator and for
adjudication to play the primary policy formulation role. For that reason,
policy questions generally have to be resolved by regulation, directive, ruling
or method other than the unaided use of adjudicatory decisions as precedent.
Thus, the mode] of apency operation giving rise to the creation of independent
heaning examiners--the model in which the agency head makes policy in
adjudications—does not apply to the administration of benefit programs.

Since the epactment of the APA, federal benefit adjudication has grown
astronomically. Bemefit adjudication under Lhe aegis of the Social Secunty
Administration in 1947 (when the hearing examiner provisions of the APA
became effective) involved a relatively small number of cases and J3
examiners.!” With the enactment of the disability program in 1956, S5A
adjudication grew dramatically. In 1972 Congress enacted the supplemental
income program, engendermg another huge increase in adjudication.
Throughout the 1970s and 1980s, the SSA has been struggling with the

126re Chspler N(B).
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3. The Regulatory Model Has Diminished with Deregulation

The regulatory mode] that underlay the approach of the Attorney General's
Committes and tbe APA towanls independent hearing examiners was employed
in the agencies regulating trensportation economics: the Intersiate Commerce
Commission {rail and motor carriage) and the Civil Aeronautics Board (CAB)
(air transport). Since the late 19705, mte regulation in mo«i transportation has
becn effectively ended. As a result, ihe CAB no longer exists and the ICC
retains only a small portion of the work it once handled.

4. Rulemaking as a Principal Regulatory Technique and the
Problems Afflicting It

When it created the Federal Trade Commission in 1934, Congress
contemplated the FTC would proceed through case-by-case adjudication to
provide content to the open-ended prohibition against "unfair methods of
competition, " and, in fact, it did so for many years. In 1964, however, the
FTC issued its first trade regulation rule. Thereafter, the FTC followed up
with numercus trade regulation rules. By 1973, the FTC's power to regulate
through rulemsking was confirmed in the courts.'® Subsequently, Congress
explicitly conferred rulernaking power on the FTC."% Other, newer ragulatory
statutes—enacted since the mid 1960s--such as the Consumer Product Safety
Act,'® the Occupationa! Safety and Health Act,' the Federal Coal Mine
Health and Safety Act,’™ the National Truffic and Motor Vehicle Safety Act,'®
and the Clean Air Aot Amendments"*-—contemplate that regulation will take
place primarily through rulemaking.

The trend towards increased substitution of rulemaking for adjudication,
however, has encountered some severe barrlers. Amendments to the Federal

180y jonal Peiroleumn Refinera Ass’n v. FTC, 482 F_2d 672 (D.C. 1973), cert. deniad, 415
U.5. 951 (1974).

Vlpedera] Trade Cammission Improvement Act of 1975, Pub, L. No. 93-637, 88 S 2193
(1975) (codificd a8 amended a1 15 U.S.C. §57a (I988)).

1¥2pyp, L. No. 92-573, 86 Sut. 1207 (1972) (codified in relevant part s 15 U.5.C. §32058,
2060 (1938)).

183puh, L. No. 91-596, 34 Su, 1590 (1970) {eodificd in relevam part st 29 U.8.C. §555
(1988)).

Ipyh L. No. 91-173, 8 sal. 742 {1969} (codified in relevams pan sl 30 U.S.C. §811
(1988)).

8Spyh. L. No. 89-563, 80 S, 718 (1966) (codificed in relevant pant at 15 U.S.C. §1392
(1958)).

1Bk, L. No. 91-804 §104 (1970} sod Pub. L. Mo, 95-95 5104 (1977 (codified m 47
U.S.C. 57409 (1988)).
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for the Social Security Administration.'” In 1962 there were 505 ALJs, of
which 164—or 32 %—worked for the SSA." In 1947, the total pumber of
ALJs was 196, of which 13--or only 7%--worked for the S3A.'” By 1581,
Ieffrey Lubbers was able lo point out that the profile of ALJ work had
drustically changed. Lubbers showed that while the 125 ALJs working for the
economic regulatory agencies in 1947 copstituted approximately 64% of the
ALJs at that time, by 1981 the number of ALJs working for economic
regulatory agencies had declined both absolutely and proportionately: in 1981,
105 ALJs worked for economic regulatory agencies and they coastituted only
9.7% of the then total of 1,119 ALJs.'™ In a more recent aricle,'™
Administrative Law Judge John C. Holmes showed that by i987, the ALJs
working for economic regulatory agencies had declined even further, to 67—or
6.8 % —of the 980 ALJs who held office in 1987. As of May 1992, it appears
that only 55 out of 1,185 ALJs work for ecomomic vegulatory agencies,
reducing their percentage to approximately 5% of the total.'™

These figures show a dramatic shifi in the wprk of ALJs since the APA was
epacted, SSA adjudications, which originally had accounted for the work of
oaly a small fracdon of the ALIs now account for the work of almost three-
quarters of them. Economic regulatory adjudication, which accounted for the
work of almost two-thirds of the ALJs in 1947, accounts for the work of only
5% of the present ALJs.

6. Benefit Adjudications Predominate

According to the Secretary of Veterans Affairs, in 1990 the Board of
Veterans Appeals produced 46,556 appellate decisions, but of that number
only 1,684 involved formal hearings before the Board and 12,451 involved
appealed cases in which hearings were held in the field before regional office
personnel acting on behatf of the board.'™ The Board itself is compesed of 65
members that sit in 3-member sections composed of 2 legal and 1 medical

¥g.s 1.5, Civil Service Commission, Report of the Comminee on the Study of the
Utilization of Administrative law Judges, App., p.3 (uly 30, 1974),

¥y B, Lesier, Section 11 Heardng Examiners, Repon of the Committse on Personnel,
ACUS 25 (Aug. 23, 1962)

WHohnes, AL! Update, A review of the Curremt Role, Siaws, and Demagraphics af the
Cotps of Administrasive Law Judges, 38 FED.B.N.& 1. 202 (1991},

1ML bbers, A Unified Corps aof ALVs: A Proposal 1o Test the Idee al the Federal Level, 63
JUDICATLME 266, 288 (1981).

1% Halmes, supra note 162,
196520 QPM, Total Number of ALls on Board by Grade and Ageney as of June 25, 1991,
¥igecrewry of Velerane AfMirs, Annusl Repont 46-47 (FY 1990),
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nonetheless conlemplated Lhat hearing examiners could be loaned ar exchanged
among agencies where the work was not too dissimilar. The principal reason
given by the Commitiee for such exchanges was efficiency: decisional
resources would be better employed when an agency unable io support a full-
time hearing examiner could borrow ome from another agency. A secondary
reason given by the Comimittee was the variety and fresh point of view the
prectice would provide to examiners. 2@

Although the Committee believed that salaries should be substantial, it may
bave been addressing what it believed to be the normal case of agencies
bandling relatively cmall numbers of complex cdses, because the Committee
left open the possibility that "agencics which deal with many small cases”
might be authorized to pay at 2 sornewhat lower scale.™

The Commitiee rejected the suggestion thet hearing examiners hold office
under Presidential appointment. This rejection seems to have been grounded
oo the Commitice's belief that “the agencies themselves should bhave an
important share of the responsibility of selecting the persons who shall be
hearing commissioners.”™  The Committee contemplated that hearing
examiners would be nominated by the agency for whom they would work and
then be appointed by a proposed new independent Office of Federal
Administrative Procedure, ™

The Commitlee further recommnended that hearing examiners be appointed
for a term of 7 years at a fixed salary and that during that term they can be
remived only for cause,™ Appointment in the manner described together with
such tenure would, the Committee believed, provide examiners with conditions
conducive to the exercise of indspendent judgment. The Committee majority
selected the period of 7 years as adequate to promwote independence on the
ground that the judges of many state supreme courts bold office for a similar
term.®™ Copversely, in recommending appointment for a term of years, the
Commlittee was rejecting indefinite appointments because it wanted to avoid
"making impossible the displacement of those who fail to measure up to the
standards required of themn. "™®

Tgina]l Repont 49. A loan program, such as the one comempliied by the Comminee, ie
administered by OPM uader § U.5.C. §3344 {1988),

AEine] Report 46,

HEina] Repart 47,

M¥inal Report 47, See alvo id. 196 (propozed bill §302(3)).

T%Einul Report 46, 196, The Commiuee Minority recommended that hearing examiners hold
office for & lerm of 12 years. Final Reporr 238,

Final Ropan 48,

*PFinal Repors 47-48.
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temporarily insufficiently staffed could use examiners selected by the
Commission from end with the consent of other agencies. Although the AG
Commitiee contemplated 1hat examiners might be tamporarily assigned to other
agencies to cover unusual or unanticipated needs, the assignment rotation
provision did not appear in the Attorney Gemneral's Report. In the Atlomey
Geperal's Report, the majority had recommended entrusting a chief hearing
examiner in ¢ach agency with the duty of assigning cases.?'! The minority
would have permitted the agency to delegate the assipnment funclion as it saw
fit. 22

The rotation provision is not unrelated to the mater of selective
certification, a matter discussed below. Whereas the issue about selective
certification involves the interchangeability of ALJs between agencies, the
rotation provision involves the interchangeability of ALJs within sach agency.
As noted, the Attomey General's Committee had rejected the concept of an
independent corps of hearing examiners because it believed that such a concept
conflicted with the need to specialize. At the time Congress was considering
the APA, it followed the Attomey General's Committee in explicitly rejecting
the concept of a separate corps of hearing examiners.?"?

The rotation provision contemplates that within a given agency, examiners
in the rotation pool are interchangeable. The command that examiners be
msmigned on rotation, however, is qualified by the phrase "as far as
practicable.® On the authonty of this qualifying phrase, the Civil Service
Commission promulgated rules estsbliching several calpgories of cases,
according to their level of difficulty, and provided that examiners would be
ratated only within the categories to which they were deemed qualified to
decide. Those rules were upheld as consistent with the APA by the Supreme
Court in 1953, in Ramspeck v. Federal Trial Examiners Conference ™

2. The Initial Appointment "Fiasco"

Numerous problems attended the selection of the first set of hearing
examiners under the APA. These problems arose because examiners were
already in place in most apencies, who, of course, generally wiched to remain
under the new regime, The Report of the Attomey General's Committee
implied that if the Committee's recommendations were followed, the quality of

2U1Einal Report 199 (Proposed bill §305(2)()).

3Final Report 239 (Minorily proposed code 530%(c)(5)).

aulll:pc:rl of the Sensle Commillee on the Judiciary, 5S.Rep. Mo. 738, 7%th Cong., 1s Sess
(1945), reprinted in Leginlative Higtory of the Adminimmiive Procedure Act, §- Dac. No, 248,
79th Cong., 2d Seas. 185, 215 (1948).

U345 1.5, 128, 13940 (1953).
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Under the examining system established by the board, incumbent
examiners with civil service tenure were eatitled to appointment az APA
examiners ypon their demonstration of adequate qualifications; competilive
examination was not required. Among the dats before the examining board
were the written applications that provided information as to the incumbent
examiners’ experience and other qualifications. The examining board, in
wddition, conducted oral interviews. The examining bonrd, however,
disqualified from this noncompetitive procedure eny preexisting examiner who
had held an administrative position, such as that of chief or assistant chief
bearing examiner, even though the duties of those persons may bave included
adjudication of cases. This action appeared consistent with the expressed
hostility of some of the examining board members towards the body of
preexistiog examiners. Moreover, whes the results of the examinations
disqualified a large proportion of the preexisting examiners for appointment as
APA examiners, the suspicion that the examining board was indeed biased
apainst the preexisting examiners appeared 1o be confirmed. Both the
examining board and the Commission, thersfore, were on weak ground when
the results were challenged administratively and in Congress.

Fuebs also suggested that the examination regults were vulaerable bacanse
the examining bodrd was mting individuals on imprecisely defined criteria,
which thercfore guve the examining board wide discretion in performing its
evaluation function. Although substantial room for judgment and discretion is
undoubtedly necessary when rating individuals on personal characteristics, the
wide scope of lhe examining board's discretion enscerbated the bosrd's
vulnerability to charges that it was skewing Lhe results of its examinations in
accordance with its owa preconceptions. Fuchs suggesied that:

[I}t might have been desimble to designate more precisely
certain qualities for which the applicants were fo be rafed,
and then to co-ordinate the results with reference to these.
Such qualities as knowledge of administmative procedure,
ability to handle technical questions during hearings,
personal bearing, and ohjectivity might have been selected
for this purpose and have aided somewhat in the difficult task
of arriving at comparative judgments summarizing a bost of
intangible factors. Stenographic notes, or a recording, of
each oral interview with at least the status incumbenls should
have been made, so0 as to be available in case of an appeal.'®

1263 Hagv. L. REV. at 752. Thomas similarly criticized the broad charge given 1o the board
of examinere 1o determine “qualified and competent™ cxamincrs. Thomas, supra pole 255, 59
Yare L. J. ar 459,
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Because the Commitiee had concluded that the CSC had been so deficient
in performing its responsibilities under the APA, the Committee recommended
that the supervision over examiners be removed from the C$C and placed in o
new Office of Administrative Procedure ™ The Committee criticized the
system of appointments that purporied to constrain agency discretinn in
appointing examiners to the top three on the register, but thet, in fact,
permittad sgencies to escape the full effects of this constraint.® The
Committee's approach, bowever, was not to tecommend tightening the
constrainis on the agencies, but to loosen them. The Comuenittee explicitly
rejected the so-called rule of three approach under which an agency was
requited to choose an ALJ from ameng the top three ranked candidates of the
register,™ and suggested that oumerical scores involving imponderables, such
as 4 candidate's ability to be impartial, were “patently fallacicus."®! The
Commiltes then recommended that the new Office of Administeative Procedure
bave wide discretion over setting the qualifications for examiners and thet,
after the Office of Adminisirative Procedure determined the minimum
qualifications, the agencies be free to select from the entire list of qualified
candidates. >  Although the Committee tock the view that imposing a
requirement of specialized knowledge on candidates for examiner would
unduly limit the feld of eligibles,® its recommendation that agencies be free

sgency nsaigned cascn of differer degrees of difficulty to differem examiners, the C5C would bo
obliged io clapsify the difTerent examiner calegoriey sccordingly: "According 10 the Civil Bervice
Commuission, if sn agency assigns Grade 12 work to a Grade 14 hearing officer, the Commission
would be compelled to down-grade the hearing officer w G5-12." President’s Conf. Report 76,
See also id., st 51,

ZBpresident’s Conf. Repon 59.

Dan ngency thus could fill 1 vacarey with an examingr from another agency; the agency
could appoinl # nonexaminer with civil service status; the agency could appomd former emplayees
of the legislative or judicial branches eligible under the Ramapeck Act {(who would be required 10
pami & noncompetitive examination); or the agency could request selective cetification, If the
apency sppoinied a slabus nonexaminer, thal person would then be required 1o meel the grade
manding of the third person on the repiater. The appointee, however, would possess the
advaniage of having his recenl expenence coumed toward his grade while the regisier candidate’s
Tecegnized experience was frozen ax of the date of the regisier, In 1954 the register was 5 yzars
old. Presiden's Conf. Repon 31-32, 47.

D0president‘s Conl. Repor 64,

M presidem's Conf. Report 70.

Bpresiden's Conf. Report 64. This approsch {of full regisier seleclion) had been previously
advocated in Thomas, The Scleclion of Federal Hearing Examiners; Pressure Groups and the
Adminlstrative Process, 59 YaLE L. J. 431, 475 (1950).

D3president's Conf. Report 69.






THE FEDERAL ADMINISTRATIVE JUDICIARY §39

out by the ease of performing other aspects.® He refrained from actually
embodying his views in 8 recommendation, however, because he believed that
such a recommendation would not be politically acceptable. 22

Lester reported with disapproval the pnor existence of several grade levels
within many agencies from 1947 to 1953, the ICC having maintained a five-
grade range until 1953 and the CAB having & four-grade range that year.??
Since January 1951, however, he reported that multiple gradss within single
agencies had been eliminated, slthough there still remained four grade levels of
bearing examiners, differentiating the examiners among agencies.® Lester's
latest data showed that almost all hearing examiners were then at GS-13 or GS-
15, the cxceptions being the 11 hearing examiners in the Bureau of Indian
Affairs 4t GS8-12, and 13 hearing examiners in the Coast Guard and 1 in the
Office of the Alien Propenty Cusiodien at GS-14.%* Lester asseried that
multiple grades within an agency had been the scurce of unnecessary anxiety
on the part of examiners desiring promotion and tbe cause of vnnecessary
inefficiency in causing resources to be spent on evaluating examiners for
promeotiom.* He recommended that there be but one class of examiner in each
sgency® and generally that there be & single class throughout the government
gince, as he put it, "a hearing enaminer is, afier all, a heaning examiner, "*¥

Although Lester believed that all hearing examiners should be at the mame
level, he acknowledged a productivity problem. His recommended solution
was supervision by cbief hearing examiners in cooperation with sp outside
Office of Administrative Procedure or Qffice of Professional Personnel . 2# In
this way Lester hoped to bring to bear on the supervision of the ALJs the
talents of those {other than the sgency} who were most familiar with their
work.

Lester recommended creating a new outside supervisory office because the
CSC had, in his view, demonstrated that it was incapable of evaluating and
gapervising hearing exammers. ™ Moreover, Lester pointad out that the CSC
hail naver hired or promoted lawyers or other professionals. That task had
been tumed over to the employing agencies, except for hearing examiners.

M) emer, 67-68.

1Y eaer, 65-70.

20) eptar, 25.

245 auter, 25.

wl..eur, 25,

u“l.zsu:r. 6.

B emer, 29, 60.

) euter, 25, 26,

M cater, 27, 32 50. Sez id., 47 (new office discussed).
B gter, 28.
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sppointmenis.”  The Direclor of his proposed Office of Professional
Personnel would have final authority in delermining whether a probationary
examiner would receive a permanent appointment.

Lester believed examipers schould not work in tota] isolation and that
exchanges of views and information among &xaminers were heslthy and
productive.®® He believed agency policies that were not embodied in rules
could be communicated to examiners by consultations between the chief
bearing examiners and the agency (although not with the prosecuting or
investigative paris of the agency). !

c. The 1969 Conference Stundy and Recommendation

In 1969 the (permanent) Administrative Conference adopted
Recommendation 69-9, calling for an experimental departure from the system
of selective certification; for employment of an experimental intem program
for ALJ appointments; and for elimination of the veterans preference in the
appointment of examiners.??

The underlying study suggested that the requirement to select a candidate
from among the top thres on the register combined with the mechanics of
Veterans preference (which adds 5 to 10 points to a score) critically distorted
the supposedly merit-based system of appointment.™  Accordingly, the study
recommended that agencics be permitied to appoint an examiner from the top
10 persons on the register and that the Veterans preference be eliminated. The
study also endorsed the ABA's suggestion that trial experience be substituted
for administrative law experience as 8 general qualification demanded of ALJ
candidates.

The study approached selective certification cautiously. It suggested the
possibility that selective certification was being overused, and accordingly
recommended that a body oulside CSC such a5 a Conference Commitiee help
them determing the imporlance of specialized experience for each agency
Beeking to use or retain selective certification. In cases in which the agency
made a case for a less than critical need for specialized experience, the study
recommended that extra points be awarded for such experience on the general

register.

¥ emer, 31, 50, 30-83,

W eeter, 90.

®lLester, 91-92.

22) ACUS 30 (1968-70%; 1 CFR §305.65-9 (1991). In addition, the recommendation called
for cantinued irsining for hewring cxamineea (35 other government atlorneys) ard the crestion of
a cemer for conlinuing legal eduealion in government.

T ACUS 381 (1968-70),
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III. The Variety of Administrative Adjudications
and Administrative Judges

As was introduced in Chapler 1, the scope and vaniety of decisionmakiog
models and decider qualifications in the administrative setting are pumerous
and often inconsistent. There appears to be po plan for deciding in what kinds
of cases formal processes and ALJs should be used and when informal
processes and other administrative judges should be used. Indeed, formal
processes presided over by non-AlJs are being established by agency rules.
Thus, the APA "on the record” hearing requirement that triggers formal
adjodication and ALJ presiders is increasingly inadequate to explain procedural
formality or the qualifications of the deciders.

It is the purpase of this chapier to review the varicty of decisionmaking
models that implicate similar private interests but are decided with differing
degrees of procedural and decider formality. Perhaps Lhe most compelling
comparison between two systems performing virtually identical funclions
mvyolves disability determinations by the Social Security Administration and
the Veterans Administration.® The SSA decides large numbers of disability
using Alls. The VA, on the other hand decides its disability cases
informally and hears decisions before two~ or three-person panels of non-ALl
deciders. Moreover the SSA decisions are subjected 1o close oversight by the
district conrts, whereas the VA decisions are reviewed by an Anticle 1 Court of
Veterans Appeals with little federa) courl oversight.

The lesson of the SSA - VA experience must be that there are different
ways to achieve justice in the administrative seiting that can be equally
successful. The remainder of this chapter explores a variety of decizion and
decider models that offer examples of cases wilh comparable private interests
but different procedural rules and decider gualifications. The goal is to
identify some kind of common denominator. The case studies developed here
will be evaluated in Chapter XH, where standards for utilizing ALJs or other
administrative deciders will be proposed.

A. NLRB/EEOC Enforcement Adjudication

The Equal Employmeat Opportunity Commission (EEQC) handles cases of
alleged employment discrimination in a number of different ways, depending

would mot be as well informed aboul the sork of the ALl az would the agencics for whom they
worked. Id mt 79.
2%gee discumsion in Chapter II(E) (3) supra, and in Chapter (D}, infra.
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Ernployment Opportunity Counselor.”™ If the Counselor is unable 10 resolve a
matter informally, then the complainant is entitled to file a formal complaint
with the employing agency.*” The agency's Director of Equal Employment
Opportunity then orders an investigation by 8 person outside that part of the
agency in which the complained of events cccurred. ™ If an agreement is not
reached between fhe complainant and the agency, the complainant is advised of
his/her right to appeal to the EEOC.™ The EEOC then assigns an
administrative judge (AJ), either 1 of the 79 such judges on its own staff®? or a
judge drawn from an agency other than the respondent agency, to hear the
case. B The AV is given the investigative file prepared within the agency (by
the agency's Equal Employment Opportunity Director), and may decide to
order further investigation by the agency and/or may hold a hearing himself 22
The AJ then makes a recommended decision that (together with the record) is
transmitted to the agency head for decision.® The agency head's decision is,
in turn, appesleble to the EEOC.® EEOC review, however, is generlly
performed by its Office of Federal Operations. !

Thus, the EEQC role vis-b-vis federal agency employers is one that
oversees a system of empioyer self-correction. Federal agency employers are
required to implement a system that will prevent discriminatory behavior from
arising and to take comrective action when it occurs, When comective action
fails to satisfy the complaining employee, the apency employer is still given
the chance to address and 10 correct the problem, since the presiding AY in &
formal inquiry directs a recommendation to the head of the employing agency.
Only after the agency bead bag had an opportunity to accept the Al's
recommendations is there an opportunity to appeal to the EEQC.

It is interesting to compare the EEQC procedure involving alleged
discrimination in fedeml employment with the NLRE procedure involving
alleged unfair labor practices under the National Labor Relations Act. The

™29 CFR §1613,213 {1991),

T30 CFR §1613.214 (1991).

TR0 CFR §1613.216 (1991).

M9 CFR 81613.217 (1991).

P See Frye Report at 131 n. 209; App. Eat |.

2125 CFR §1613.218¢a) (1991).

20 CFR §1613.218(5) (1991). Frye repons that EEOC Als handle & caseload of 6,227
cmwedl per year or an avernge of appronimately 79 cases per Al. Frye Repon al 134 n. 222; App.
B at 1. Not sl of these cusas proceed io a hearing before the AT, however.

B39 CFR §1613.218 (1991). ARer receipt of Lhe recommended decision, tho agency boad
makes the decision on the complrint. 29 CFR §1613.221 {1991).

2499 CFR §1613.231 (1991).

B9 CFR §1613.224 (1991).
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investigation and enforcement. Those taske belong o the independsntly
tenured General Counsel,  Furthermore, the Board itself, although now
redoced to adjudicating, nevertheless remains subject to the provisions of the
APA prohibiting it from dismissing its ALTs or rating them for pay or
prometion,

The AJ who presides in the EEOC proceeding appears to bear some
affirmative responsibility for ferreting out the facts, perhaps in the tradition of
mn inquisitorial proceeding of the type described in Rickardsor v. Perales. By
comtrast, the ALT presiding in the NLRB proceeding tends to resemble a judge,
receiving evidence introduced by the contending psrties. In both types of
proceedings, the presiding officers must make the kind of Factual
determinations that tum on evalvations of witness credibility. Although their
decigions are subject to review and revision, their resolutions of credibility
issues are nonetheless important. Indesd, these credibility resolutions may
imposz practical constraints upon the abilities of the agencies in charge (the
EEOC or the NLRB) to reach different results.

The AJs for the EEOC handle a caseload that, on the surface, appears to be
close to twice the caseload of the NLRB AlJs. Frye reports that the EEOC
AJs handled 6,227 cases,® whereas only 3,450 complaints instimling formal
uofair Isbor practice proceedings were issued in fiscal year 198872 Because
the EEOC Als are apparently charged with investigating as weli as deciding in
the tradition of an inquisitorial proceeding, the EEQOC Al probably bears o
substantial burden of negotiation in the cases settled prior to issuance of the AJ
recommendsation. By contrast, the Rogional Office that is prosecuting the
unfair labor prctice proceeding probably bears most of the negotiation
burden, thereby limiting ALJs to the tasks of hearing and deciding. Despits
their appareotly more limiled role, NLRB ALJs presided over only B3S
hearings and actually issued only 628 decisions. Averaging the reported
cazeload among the available adjudicators indicates that an average EEOC AJ
handles approximately 79 cases per year or 6,58 cases per month. Allocating
the eptire 3,450 compleints among the NLRB's AlJs would produce a
caseload of 41.55 cases per ALJ per year or 3.48 cases per month. This likely
overstates the ALJ task, however, for the reasons staled. In terms of hearings
and decisions, the NLRB ALJ averages 10 hearings and 7.56 decisions per
year or .83 hearings and ,53 decisions per month.

The numbers indicate that the NLRB ALJs handle substantially fewer cases
than do the EEOC Als. The ALJs, bowever, must msolve difficult contested
isspes in cases in which the parties are well-prepared and represented by

P See note 282 suzpra note.
Wlgee lexa 2t note 290 snd note 290 supra.
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In 1986, the passage of the Immigration and Control Act of 1985 (IRCA)
created two new calegorics of om-the-record APA proceedings:  cases
involving sanctions against employers for hiring illegal eliens®™ or for
disciminating against individuals (other than illegal aliens) because of their
pational origin.® The Department curreatly has four AlJs who are also
lodged in EOIR under the managerial supervision of a Cluef Administrative
Hearing Officer ({CAHO) (there is no Chief ALT). ™

The newest group of adjudicators are "asylum officers® mssigned to
adjudicate all asylum claims under regulations promuigated in July 1990.%
There are about 120 asylum officers located in 7 asylum offices.™ INS has
received authorization to hire about 100 more officers.™ 'These officers arc
oot in EOIR; they report to an INS Branch Chief within INS’ Central Office of
Refugees, Asylum and Parole,™ who, in tum, reports to the Deputy
Commissioner.

The three types of immigration adjudicators st the Depariment of Justice
form m microcosm of the U.S. govemment’'s administrative adjudicators:
ALJs, non-ALJ semi-specinlized adjudicators, and highly specialized non-ALY
adjudicators.

a. The DOJ ALJs

Other than two AlJs m the DOJ's Drug Enforcement Administration, the
only ALJs in the DOJ are the four assigned to hear employer sanction,
discrimination, and document fraud cases in the EOIR. ¢

The most unusual facet of the ALJ's role in these cases is the extra degree
of finality given to their decisions. In employer sanction and document frand
cases, there is no statutory right to uppeal the decision of the ALJ. Rather, the

BWRCA §101, adding section 274A 1o the Immigration and Nautionality Act, codified a1 8§
US.C. §1324a (198K).

HRCA 3102, sdding saclion 274B to the Immigration and Malionality Acl, codified at B
$.5.C. §1324b (1988). The Lmmigration Act of 1990 added a new catepgory of ALY hearings—in
cases involving alkegations of document fraud, scclion 274C, codified al 8 U.5.C, §1324c.

X07he role of the CAHO is desoribed at 28 CFR §68.2 (1991),

IS5 Fed. Reg. 30680 (July 27, 1990) codificd a1 B CFR Pact 208 (1991).

Yo "INS Opens Asylum Offices Amid Large Backlogs, Charges of Inadequate Funding,”
68 nterpreier Relzases, April §, 1991 401-403 (April 8, 1991).

[ Published repona,]

Hdses 8 CFR §309.1(b).

¥5The Department of Juslico conducts very fow formal sdjudications. Fee 28 CFR §24.103
{1991}, lisling the Depariment's formal adjudicatory procoedinga covered by the Equal Access to
Juatice Act.
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respondent entered the country legally with a visa but then violated one or
more conditions of the visa, For example, a visitor who comes to the United
States for a specified time period but stays in the couatry beyond the visa
expimtion date violates a condition of the visa and is subject to deportation
proceedings.

When INS becomes aware of a respondent whom it believes to be
deportable, it issues a charging document cailed an Order to Show Cause
(OSC). A deportation proceeding actually begins when the OSC is filed with
an IJ office. In such proceedings, the government, represented by INS, mmust
prove that a respondent is deportable for the reasons stated in the OSC.

(ii} Bonrd Redetermination Hearing

The INS may detain a respondent who is in a deporiation proceeding and
condition his/her release from custody upon the payment of a bond to ensure
the respondent's appearance at the hearing. When this occurs, the respondent
bas the right fo ask an Immigration Yudge to redetermine the bond. In & bond
redetermination hearing, the IJ can misz, lower, or maintain the amount of the
bond, or eliminate it altogether, or change any ol the conditions over which
the I has authority., The bond redetermination hearing is completely separate
from the deportstion hearing. It is not recorded and has no bearing on the
existing deporiation proceeding.

(tii}) Exclusion Hearing

An exclusiop case involves a person who tries to enter the United States but
it stopped at the point of entry because the INS finds the person to he
inadmissible. This situation can occur, for example, when an INS officer
bedieves the applicant's entry papers are frmudulent.

To place an applicant for admission to the United States in exclusion
proceedings, the INS issues a charging document referred to as an "[-1227 and
files it with an U, Unlike in deportation proceedings, the INS has sole
jurisdiction over the custody status of an applicant in exclusion proceedings.
The INS District Director can either detain the applicant or parole the applicant
into the country (i.e., relcase him/her from detention and allow him/her to
remain free until the hearing is completed), In either case, the applicant
technically has not entered the country. In the course of the exclusion
proceedings, the burden of proof is on the applicant to prove admissibility to
the United States.

The caseload of the Office of Immigration Judges is quite high. In fiscal
year 1989, the Office received 152,370 cases (120,000 deportation cases,
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a "well-founded fear of persecution. . . on account of race, religion, national
origin, membership in a particular social group or political opinion. "2

To implement the Refugee Act, the Attorney Gepernl in July 19%0
promulgaled regulations for asylum adjudication.” Under these procedures,
applicants who apply prior to the initiation of deportation or exclusion
proceedings file with the INS and bave the claim heard by an asylum officer.
Applicants who file for asylum in the course of deportation or exclusion
proceedings will continue to have the claim heard by the [). Prior to the
establishment of this separate group of Asylum Officers, pre-U claims of
asylum were heard by examiners in District Directors' offices.

Following the 1990 Act, the INS moved quickly to hire and train about 120
full- and part-time officers. However, a large backlog built up. As of Apnil
1991 the backlog was 108,500 cases, 32

Asylum oflicers are classified as GS-9, 11 and 125 and only a few are
lawyers. The procedures for the Tinterview" conducled by the Asylum
Officers are set out in 8 CFR §208.9 (1991). The proceeding is
nonadversarial, although the applicant may be represented by counsel or
another representative and may submit affidavits. Presentation of oral
statements and oral testimony of witnesses is at the discretion of the officer. It
is essentially an inquisitorial proceeding.

2. Security Clearance Adjudications

Reviews of demials of security clearances for Department of Defense
contractors are heard by non-ALJ adjudicators in the Directorate for Industrial
Security Clearance Review (DISCR), which is part of the DOD.*" Cases come
to DISCR when the Defense Industrial Security Clesrance Office cannot
affinmatively determine that it is clearly consistent with the national interest to
grant or continue a securily clearance for access to classified information by
individuals employed by certain federal contractors. All individuals who will
have access to classified material in connection with their work must heve the

By ys.c. §1101(a)(42) (1983). See gencrnily, Marlin, Reforming Asylum Adjudicanon:
On Mavigaiing Whe Coast of Bokemia, 138 U, Pa. L. REv. 1247 (1990); 1989 ACUS 231,

Ugee nite 301, supro. The regulations followed the basic thrust of ACUS Recommendation
894, "Asylum Adjudicstion Procedures,” | CFR §305.87-4 (1991) based on the Marin sudy,
yprg nots 313,

Y35er fmerpreser Releasey (April 18, 1991) qupra, nots 302,

BB5rr *INS Recruils Asylum Officers,” 67 Inerpreter Releases 11359 (October 15, 1990),

¥uch of the information in this section comes fram a lcter respomsc 1o 8 1989 Conference
mirvey of non-ALY hearing programs in the federal government. leter (with stuchmenis} from
Lezon ). Schacter, Chicf Hearing Examiner, DISCR, to Jeffrey S. Lubbers, Research Director,
ACUS, July 13, 1989.
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separation of function in e progmm that sdjudicales such serious interssts, ™
The House Civil Service Subcommittee of the Committee on Post Office and
Civil Service is drafting legislalion 1o modify the system.?

3. Merit Systems Protection Board (MSPB) Adjudications

The MSPB employs one of the larger groups of non-ALJ adjudicators in
the government.”™ The Board employs 66 administrative judges™ in its 11
regional offices who preside over, and make initial decisions in, numerous
types of personne! appeals involving federal employess.? The MSPB also
employs one administrative law judge one of whose important functions is 1o
bear and initislly decide actions brought by agencies against ALJs. 27

Although AJ cases are not heard under the APA hearing provisions,?® the
hearings are on-the-record, trial-typa hearings essentiglly similar to those
conducted under the APA. ¥

During fiscal year 1988, MSPB AJs held 1,278 hearings and issued 7,124
initial decisions.*® Initial decisions are subject to petitions for review to (or
own-motion review by) the full Board, which may allow oral argument in its

¥The American Bar Associstion has approved s resolution calling for the use of APA
procedures in DISCR procasdings, Sez ABA Howse of Delegales Resclulion 101/134 (August
1989).

I Diacusion with subcommiriee safl memben.

¥duch of the information in thin section is derived from a lefier responss to & 1989
Coaferente mrvey of non-Al) hewring programs in the federn] govermmenl. Latler (with
aftschment) from Mark Kelleher, Director of Regional Operstions, MSPE o Je[frey Lubbers,
Reacarch Direclor, ACUS, July 24, 1989,

VNISPE conmders their "official Ltle” 1o be “Atormey-Examiner, GE-905" and their
“working tille" 10 be "Adminisiretive Judgs.” Letter, supra note 334 (stwchmen p.2).

YThe different types of appeals are lisied in S CFR §1201.3 (1991). See also 5 U.S.C.
TI01(a)(}) (1988},

M pursuant 10 5 U.5.C. 57521 (1988); S CFR 1201.131 {i991}.

Wy 1.5.C. B34 cuempla caves involving "the sclection or terure of an employee,
except (an ALT)" from the hearing provisions of the APA, thus permitting M3PR 10 use npoo-ALJ.
Under § U.8.C. §7701(b), the MSPE ia empowered 10 sasign such hearings 1o iself, an ALJ or
un employes designated by the Baard Lo hear much cases, In removal cases, thal employee must
be "experienced in heaning appeals,” .

Mgee Rubes of Practices and Procedures, 5 CFR Pari 1201 (1991) and 5 CFR Parl 1208
{1991} (whistehlower canes).

YOLenier, supra note 334 (atschmemt p.1).  See aleo Luncburg, The Federal Peraonnel
Comnpinini, Appeal and Grievarce Sysiema: A Structured Overview and Proposed Revisions 78
Kr. L. 1, 1, 82-67 (1989-5().
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4. Use of Non-AL]J Decisionmakers in Civil Money Penalty
Proceedings

In the last two decades, Congress has frequently replaced the traditional
civil enforcement statutes that permitted agencies to collect civil money
penalties only afler federal district court trials with provisions authorizing
"administrative imposition” of penalties involving ALJ adjudication.’® By
1986, there were over 200 such statutes !

Although virtuaily all the administratively-imposed civil money penalty
processes involve the use of ALJs and formal hearing procedures, there are &
small pumber of cases, in the environmental enforcement area, for which
Congress has suthorized the use of non-ALTJ hearing officers, and non-APA
hearing procedures, in the imposition of relatively small levels of money
penalties.®® Several of these programs are administered by EPA, although the
Coast Guard and the Corps of Engineers also administer similar types of
penalty programs. The pon-ALJ pemalty programs generally are limited to
smaller penalties; more formal procedures are required as the level of penallisz
increases. In most cases, informa! procedures may be used for penalties up to
$25,000, although in at least one case, the upper limit is $125,000. Congress'
expressed intent in enacting these programs was to make the penalty imposition
process more flexible and shorter. In so doing, Congress was responding to
agency (EFA) pleas that subjecting all civil penalties to APA procedures would
lead to "lengthy and laborious” proceedings and "reguire creation of a new
layer of bureaucracy” {presumably meaning additional AlJs). %™

5 so doing, Congress was followlng ACUS Recommendation T2-6, "Civil Money
Penalties as » Sanction,” 1 CFR §305.72-6 (1992), reaffimmed by Recommendalion 79-3,
"Apgency Assessonerl snd Mitigation of Civil Money Penaliies,” | CFR §305.79-3 (1992).

Vigae "Table of Swiwies Authorizing Enforcemenl Through Administraiive Imposition of
Civil Peoalties,” st 200 Cong. Rec. 513009 (Duaily ed. Sepr. 19,1986). The wrend has, il
anything, accelemled sipge 1986. Scc Fair Housing Act Amendmems of 1988, Pub. L. No. |-
00-430, 102 Sisi. 15619 {1983); Financial Institution Reform, Recovery and Enforcement Act,
Pub. L. No. 101-73 (1989); Securities Enforcement Remedies and Benny Stock Reform Act of
1990, Pub. L. Ne, 101429 (1990).

e information in this sectlon is derived from Funk, Clwe Enough for Govermmeni
Work?—Using Informal Procedures for Imposing Adminisiratve Penalties (Drafl Report to the
Administrative Conference, November 3, 1992). Among Lhe sntutes suthorizing such processes
are the Clean Water Act, Safe Drinking Water Act, Oil Follution Act, ind "Superfund.”

W5uperfund Reaushorization: Judicio! oad Legal issucs, Oversight Hearings before the
Sub inee on Administrunve Law ond Governmental Relarons of the Howse JFudiciory
Comminice, 95th Cong., Int Sess. 64 (1985), as eired by Funk, id., (drafl repon a1 24).
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D. Benefit Adjudication: Social Security and Veterans'
Claims

This section will briefly coropare the benefit adjudication systern at the
Social Security Administration, which uses ALJs, with that at the Depariment
of Veternns Affairs, which does not.>®

1. The Social Security Administration

The Social Security Administration employs more than 850 ALJs, almost
three-quarters of all of the ALJs in the federal government. These ALJs
annually hear more than 250,000 cases involving eligibility for social security
and certain disability benefits,

The adjudication process for these cases is generally as follows: Eligibility
decisions are initially made by non-ALJ employess of the state dizability
determination services. An applicant whose claim for benefits is denied after
reconsideration may appeal to an ALJ at the SSA. The hearing at SSA is a
nonadversarial hearing in the sense that no one serves as an advocate for denial
of the claim. About 80% of all ¢laimants are represented by a lawyer or lay
representative, The ALJ has the responsibility to ensure that the record is
complete, a5 well as to make a decision on the claim. A dissatisfied claimant
msey appeal the ALJ's decision to the SSA Appeals Council, which hears
appeals in three-member peanels on a discretionary hasis. The final agency
decision is appealable to federl district court,

The extremely large numbers of cases, as well as the substantial number of
AlJs making decisions, poses problems of consistency. SSA has also made a
number of unsuccessful efforts to manape the workload of its ALJs, %

The history of 88A’'s use of ALJs is discussed in Chapter II.

2. The Department of Veterans Affairs

There is a disahility decision system of comparable magnitude 1o S5A that
does oot employ AlLJs. The Department of Veterans Affairs handles about 4.5
millios claims annually. The agency initially decides these cases by using
more than 1,600 nonlawyer deciders serving on rating boards of two or three
persons in regional offices. This group is comparabie to tbe state officials who
initially decide 8SA disability cases. Obviously, the latter are less susceptible
Lo management control by SSA because they are not directly employed by the

Yirhese procedures are sel out in more detsil at Chapter INE}2) (S85A) and INE)(2) (DV A),
sdpra.
Mger disoussion Chapter VIE)Infra),
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decisions are currently reviewed by an Article [ Court of Veterans Appeals,
which has performed a quality control function since 1988.%

As a practical matler one can only conclude that the two decision system.s
are different, not betler or worse. BVA members are not ALTs (although they
would like to be™) and they sit in panels. This latler consideration is ome that
is worthy of further study. The advantage of panels is that they tend lo decide
by consensus and therefore are more likely to reach 8 moee correct (or less
extremea) result.'™ This should be even more true in circumstances where one
of the three panelists is medically trained, since medical issues are central to
the disability determination. '™

A disadvaniage of panels could be that Lhey are more costly in terms of
decision resources. The cost need not be triple since only one opinion is
written and methods for achieving decisional efficiency are readily developed
by the panelists.'™ Moreover, if one takes 2 rough cut at the number of cases
decided by the BVA versus individual ALJs at the Social Security
Administration, tbe productivity issue seems to disappear, The 66 BVA
members decide about 44,000 cases per year, an average of 666 cases per
member annually (or 55 cases per BYA member monthly}.'® This total
compares with the ALJ "supgested” monthly average of 31 cases. '™

" Veiemns' Judicial Review Act of 1988, Pub, L. No. 100-687, 102 S, 4105 (1988). Sec
Stichman, supra note 361 {1 989).

PRVA members currenly serve terms of § yeurs and they have asked Congress 1o convert
them o ALTs with lifetime tenure. See H.R. 3950, 102d Cong., 1a Sesa. (1991).

%1, rescarch done on SSA decisienmaking, mgression analysis showed that reformulating
ALlls in pancls of three tznded 1o cul off the wils of extreme grants or denials. See J. Mashaw,
C. Qoctz, F. Goodman, W, Schwanz, P, Verkuil & M. Carrow, Sociaf Security Fearings and
Appeals 21-27, 43-46 (1978},

BMThe Court of Veterana Appeals appears to have limited the significance of the medically
tmined BYA panel member by requiring panels o refule medical evidence only through
congiderstion of other expent medical evidence wnd not theough pencral conclusions reached by
the pancle ard their medically tmined members. See Colvin v, Derwinski, No. 90-196 U.5.
Court of Velerans Appeals (March 8, 19%1). This ruling could well encourage the DVA 1o
discominue the use of medical members on pansls and instead utilize them a5 expers. [iscussion
by wuthor with DVA officinls. Bul there is no evidence that the removal of medically trmined
mehers from BYA panels would lead o hetier decisions; in fact, the presence of these decision
¢xperis can give credibility Lo the decision process that is lacking in the S5A program.

t02¢,r Mashaw el al, supra notc 365, at 43-45.

I¥The BVA denics bepefits in about 75 pereent of the cases n reviews, a denial rate
significantly higher than S5A-ALJs who deny only about 35 pereeml. See note 76 supra.

W8If one simply divides the number of ALJs assigned inla the casces decided in 1990
(158,181 + 696) the average is approximalely 371 cases per ALY per year, or 30.9 per month.
See 3SA-OHA Key Work 10 and Indicaworz 1-1 3Q 1990). If onc recegnizes, however, Lhal
many of the BVA cases involve appeals and not hearings, whereas all the 584 ALY cases are af
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well sy those “anising under” a contract. Following the Federal Couns
Improvement Act of 1982 and the Competition in Contracting Act of 1984, the
Board now shares, for the most parl, concurrent jurisdiction with the United
States Claims Court. The Equal Actess to Justice Act granted the BCAs
jurisdiction to award attorneys fees; previously the Claims Court was the omly
forum in which such fees could be sought.

With ome exception, the BCAs litigate only post-award contract disputes.®™
Bid protests, or award controversies, are genemlly litigated before the GAO,
the Claims Court, and U.S. District Courts.

The ASBCA resolves disputes for the Defense Department and several
other agencies, including the Agency for Intemalional Development, the
Department of Health and Human Services, NATO and the State Depariment.

The Board consists of 37 administeative judges, There is one chair and
three vice chairs. Theee positions are potentially successive 2-year terms.
Appointment of the chair and vice chairs, according ta the Charter, is made by
the Under Secretary of Defense (Research and Enginecring) and the Assistant
Secretaries of the Military Departments responsible for procurement. There
are eleven divisions, each with a division head. There are no part-time Als,
but retired AJs are sometimes brought on fo hear appeais; they can draw uwp
decisions but cannot sign on to a decision.

The Board's Recorder and staff administer the docket and distribute the
incoming correspondence and pleadings. Aside from the AJs, the only other
attorneys providing legal assistance are four law clerks, the Recorder, Chief
Counse] and three commissioners, There is also additional paralegal,
secretary/legal staff assistant, and computer, docket and file support.

Previously, the Als monitored their own cases and ensured that appeals
either proceeded in an orderly and timely fashion or were removed from the
docket with or without prejudics, us appropriate. This responsibility has boen
delegated to the commissioners, and AJs are able to spend more time
processing, hearing, and deciding appeals.

b. Raole of Under Secretary of Defense (Research and Engineering)

The Under Secretary, with the Assistant Secretaries of the Military
Departments responsible for procurement, appoints the chair and vice chair of
the Board, The same individuals must alsa approve all methods of procedure
and rules and regulations for the preparation and presentation of appeals and
issuance of opinions adopted by the ASBCA.

Y2 The General Services Adminisirstion BCA does have jurisdiction over bid protests
involving compuicr contrect swands.
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group."*® The senior deciding group consists of division heads and the chair
and vice chair. ™

The Chair does not participate in appeals.*™® Cmne of Lhe vice chairs sits in
the Chair's place, but the Chair can appoint himself if necessary.

d. Appeals from ASBCA Decisions

A contractor may appeal a decision from the Claims Court or a board to Lhe
U.S. Court of Appeals for the Fedeml Circuit. The CDA permits the
govemnment w0 appeal adverse board decisions as well as adverse Claims Court
decisions. The standard of review for board decisions is based on substantial
evidence, while for Claims Court decisions it is a "clearly erronecus” standard.
These standards for review reflect the tradidonal distinction between
sdministrative and judicial review standards and are not significantly different
in practical effect.”™

Statistics regarding appeals to the Fedeml Circuit from the latest year
available (fiscal year 1987) show that of 44 appeals disposed of, 21 were
affirmed, 10 reversed, 2 vacated and 10 dismissed.™ If dismissals are equated
with affirmances this amounts to an overall affirmance rate of 75 %.

e. Statutory Basis for the Appointment of Administrative Judges and
Hearing Examiners

Board administrative judges were crested by the CDA, under Title 41 of
the U. 8. Code, not under Tille 5. However, CDA Section 607(b) states that
members of agency boards {AJs) "shall be selected and appointed to serve in
the same manner as adminisirative law judges appointed pursuant to Section
3105 of Title §, with an sddilionsl requirement that such members shall have

Mgrs Charter parmgmuph 4.

MiSchoomtr refers b 8 swdy that prompied the removal of the ASBCA's Chair from
pwrticipation ia all board decisions end use of three-judge rther than five-judge decigiona.
Schooner p. 5-15.

¥ terview on January 15, 1992

¥®3ee discussion in Section V1 infra.

Mciatistica provided by ASBCA Chair Willinms. Chair Williams stated thal the fact that »
vige chair pariicipates in every wppeal makes for 2 considerwble degree of sccurscy and
conaisiendy in Board decisions. He felt this wan much preferable 1o the wingle judge decisions of
the Claims Court. However, he could oot say thia difference wae reflected in a lower reversal
mie for ASECA by the Appeals Coun for the Federal Circuit. He belicves that because of the
wide jurisdiction pf tha Feders! Circuit the judges have linle experience in the area of contract
disputes; he simied thal scversl years ago the ASBCA did exhibit & belier mic than the Claims
Court, but added that the number could ensily change because of the lack of comncta
cxperienss,
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supplies, and oiher administrative services, The Departments of the Army,
Nuavy, Air Force and the Office of the Secretary of Defense will participate in
financing the Board's operations on an equal basis, Requests are made by the
Board as the nead ariges and considered by the Army. The Chair stated that no
gignificant influence could be exerted on the Board through thess purely
sdministrative services. 37

The Charter also specifies that the chair of the Board will fumnish the
Secretary of Defense and the Sescretaries of the Military Departments an annual
aceounting of the Board's trancactions and proceedings for the preceding fiscal
year. Quarterly reports of appeals received, cases heard, opinions rendered,
pending matiers md other information are submitted to the Under Secretary of
Defenses {Research and Engineering) and the Assistant Secretaries of the
Military Departments responsible for procurement. The Cheir was unaware of
what use thesc reports were put to, but speculated that they were a
management tool, used to evaluate the efficiency of the Board and the pesd for
sty changes in rules or regulations.

‘While contracting officers render decisions that the contractor appeals, the
procuring agency or military department provides the lepal personnel to litigate
the appeal. Paragraph 5 of the ASBCA Charder limits AJ exposure to
govermnment trial attorneys, stating "it shall not be necessary for the Board,
unless it otherwise desires, to communicate with more than one trial atiomey
in each of the departments or agemcies comcerming the preparstion and
presentation of the appeals and the obtaining of all records deemed by the
Board to be pertinent thereto.”

Communijcations between litigants and the Board are dealt with in ASBCA
Rule 34. Ii prohibits ex parte communications regarding any matter at issue in
an mppeal but does not exclude ex parte communications conceming the
Board's administrative functions or procedures.

2. Background on the United States Claims Court

The United States Cluims Court, an Article | court, was created to succesd
the U.S, Court of Claims in 1982 by the Federal Courts Improvement Act.}@
The Cleims Court consists of 16 judges appointed by the President, with the
advice and consent of the Scoate.® Each judge of the Claims Court is
appointed for a term of 15 years, and may be reappointed. Judges on the

I,

®pub. L. No. 97-164, 96 Sux. 25 (1982) {codified throughowt msmerous mecions of the
Upiisd Sistes Code). The Cleims Court can trece il origin 1o that of the Count of Claims, which
had been established over 100 years before. Aot of Feb. 24, 1855, ch. 122, 10 S, 6i2.

898 1U.5.C. 17H(n).
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The caseload of the Claims Court since its inception is as follows:; ™

FILINGS DISPOSITIONS PENDING
FY 83 79 797 1778
FY 84 672 829 1621
FY 85 T4 774 1621
FY 86 813 669 1765
FY 87 B15 669 1911
FY 88 763 764 1910
FY 89 LY 691 1936
FY 90 787 793 1533
FY 9 132 724 1964

Government contract cases as a perceatage of filings are as follows:

FILINGS DISPOSITIONS PENDING
% of total % of lotal % of total
filings dispositions pending

FY 83 29 27 26

FY B4 35 32 27

FY 85 39 32 KE

FY 86 4 37 34

FY 87 42 7 36

FY 88 49 37 41

FY 89 47 45 42

FY %0 43 45 41

FY 91 48 45 42

3. A Comparison of the Independence of BCA AJs and Court
of Claims Judges

A natural assumption might be that the judges of the Claims Court exercise
more independence than administrative judges appointed to agency boards. >

M hin chart excludes congreasional reference cases.

Migirphen Schooner refers 1o crititism thal smsller BCAs exhibil an agency biss. The
Agriculture Bosrd in padicular has drawn eniticism for in inflexible and inconsistent position
regarding the mailing address on nolices of appeals (refusing 1o maimain jurisdiction over sppeals
mailed to comracting officer). Schooner, p. 1-15.
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Perhaps due to criticism from entities like GAO and to some extent the
courts, the boards have formalized their procedures in o effort to make their
AlJs more independent. If one judges by the popularity of the ASBCA versus
the Claims Court there seems to be little reason to disturb the present
arrangement.®™  Litigants seem to favor BCA AJs for their expertise in
contracts litigation. By contrast, Claims Court judges nesd not have
significant experience in contmct law as a prerequisite to uppoiniment 1o the
bench, and they musi concentrate on a greater variety of disciplines due to the
wider jurisdiction of the Court. Administrative judpes must have 5 years of
government contracls experience and they continue to specialize in mch
matters once on the Board. The evidence seems to suggesi that attorneys who
specialize in government cootracts prefer to litigate before the boards while
stiorneys that do not specialize prefer the Claims Court.

Another distinction, which is reminiscent of the earlier discussion
comparing VA and SSA decisionmaking,” is that while Claims Court
decisions arc jssued by one judpe, board decisions (other Lthan expedited
decisions that bave no precedential effect) are collegial. These collegial
decisions by contract specialists are said to lead to grealer consistency and
fewer surprises,*®

The BCA - Court of Claims judge comparison reveals a strong prefercoce
for specialized administrative judges rathes than gencralist Article 1 judges by
those most familiar with the process. This preference does mot mean of course
that AlJs, who can be similarly specialized by adjustments in the selection and
appointment process, would not be preferable on the independence scale to the
currently employed AJs. This seems to be the conclusion of GAO, which
recommended that OPM administer the appointment process for BCA Als--a
result that would bring those deciders much closer to their counterpart ALJs.
If tbe ALJ selection process can be reformed to meet Lhe neads of entities like
ASBCA there seems to be little reason to continue the distinetion between Als
and ALJs in the BCA process. The virfues of enhanced independence and
sustained specialization are achicvable and desirable.

A3 hooner refers W an American Bar Association study that found that “sctiong filed in the
Claims Coun represented n ymall fraction of the 1otal numbers of appesls filed in the contract
appeals boards during the same period...the ASBCA alope doekelsd over five linves a9 many
sppeals ax the Claims Court during the period swdied.* Schooner, p. 1-9.

gse Chapter 1T (D), mipra.

4M%e¢ Schoaner, p. 1-10.
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This study focused on the functions AlJs performed. A dmaft list of 110
aclivilies AlJs typically conducted was identified from Merritt Ruhlen's
Manual for Administrative Law Judges {1974). Five panels of ALTs revised
the list to identify the knowledge, skills, abilities and other personal
characteristica that might be used to measure satisfactory performance. Three
stglistics were developed for 141 activities; (1) the percentage of ALTs who
regporkled that they engaged in that activity; (2) the mean (average) perceived
imporiance of the aclivity; and (3) the mean porceived level of judgment
required 1o perform the activity. This study is referred to as the "Sharon
Study."

A third stmdy that contributed some useful information was undertaken by
the General Accounting Office (GAQ), entitled *Survey of Administrative Law
Operations.”™™ It was completed and published in about 1978. The
questionnaire was appareatly sent to more than 800 ALJs, and 747 responses
were received. This study is referred to as the "GAO Study."

The fourth study was conducted by Donna Price Cofer, and reporied in &
book, Judges, Bureaucrais, and the Question of Independence: A Study of the
Sacial Security Administrarion Hearlng Process. The questionngire was
sdministered in 1982 and the results published in 1985. As the title suggesis,
the study focused on the Social Security Administration. It is valuable
nonetheless for our more general survey because of the dominance of SSA
sdjudicatars among ALJs. At the time, about two-thirds of the ALJs were
employed by the S5A and now 55A ALJs constitute about three-quariers of the
ALJ pocl. This information coordinates with our survey and the Burger study,
which attempted, where significant, to distinguish the responses of S5A ALls
from those of non-55A ALJs. This study is referred to as the "Cofer Study.”

We endeavored 1o update much of the information gleaned from these four
studies Through our own survey. Our survey was based to s considerable
exient on the Burger study. We benefitted from Dr. Burger's cooperation in
recreating her survey for use in ours. However, we also sought information
relevant to observations derived from the other studies. To these, we added
some of our own questions. The results of our survey are referred o as the
71992 ALJ Survey.”

In our survey we categorized AlJs along funclional lines. We separated
58A ALJs from the other ALJs because SSA ALJs so dominate the pool.

We seot qur survey to some 1,150 sitting Alls and 610 {ahout 53%)
meponded. We compiled the data in three different forms. First are the
reaponses from all ALTs surveyed { Appendix 1V-A]. Second are the responses

*EGAD, "Administrative Law Process: Befier Mamagemem is Nesded,” FPCD-73-5
(May 15, 1978} ;0 App. II.
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scadetic records of the ALJs in the survey population are
rather impressive. !

This conclusion is based on her findings that more than 90% of AlJs
graduated in the top half of their law school class, about 50% in the top
quarter, and some 30% graduated in the top 10%.4? About 20% of the ALls
pirveyed were members of law review," and some Z0% graduated from ooe
of 15 "prestige” law schools. ¥4 About the same percentages of federal district
court judges sre gradustes from "prestige” law schools. 4"

The 1992 ALJ Survey found that 93 % of the current ALJs graduated in the
top half of their class."® Slightly lower percentages than reported in the earlier
stadies graduated in the top 10% {(about 23%) and the top quarter {about
48%). About 17% of the ALJs were members of law review.*?

By comparison, the AJ population surveyed has slightly less impressive
credantials but still represent an impressive group. As with ALJs, almost 90%
of the Afs graduated in the lop half and almost 50% graduated in the top
quarter of their class. They were slightly below the ALJs in the other
categories. About 20% graduated in the top 10%;*® more than 11% were
members of law review;"’ and some 13% of the Als graduated from the
*prestige” law schools identified in the Burger Study,*® About a quarter of the
AJs attended Washington area law schools, compared with about 15% of the
Aus_ﬂl

MRurger at 109.

N2pyrger a1 110,

g,

ABurger ot 107,

“SBurger at 108,

4151992 ALJ Survey, response 36.

471992 ALJ Survey, response 37.

“EAY Survey, respona 3.

AT Survey, responae 4.

057 Survey, responsc 2. Although such liss are always disputable, for purposs of
compatison, we used the Carter Repon list relied on by Dr. Burger. Those 15 prestige law
schools sre: Chicago, Columbia, Cornell, Duke Harvard, Michigsn, Monhwesiern, NYU,
Ponnsylvania, Stanford, Texas, University of California st Berkeley, MCLA, Virginia, and Yale.
Burger, chart at 107 n.c.

Qe ompure AT Survey, response 2 with Burger st 108,
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While & large percentage of ALJs came from other than the employing
ngency, Burger found that, when corrected for SSA, in which mapy ALJs
came from other agencies, somewhat more than half came from the employing
sgency.*® Those coming out of private practice had rarely appeared before
either the employing agency or other federal agencies.

Regardless of their prior experience, Burger foupd that almost 80% of the
ALJs vigwed their experience as “general trial/litigation."*® The GAO Study
also found that about 80% had prior trial experience.® About three-quarters
of the ALJs in Lhat study copsidered trial experience very important with moat
of the remainder finding it somewhat important.*® The 1992 ALJ Survey
found Lhat almost 80% characterize their experience as litigatzon.*  Almost all
congider trial experience important, with 72 % considering it very important, *?

Our AJ Survey asked more open-ended questions about the nature of the
Als' primary professional experience. Still, the results indicate considerable
diversity. The answers fall inta 57 calegories.*® Although some of these
categaories are quite similar, overall they demonstrate 2 significant range. The
vast majority list legal experience. Other occupations represented are:
engineer, scientist, physicist, university professor, and wvarious types of
medical professions. About 14% classify their experience as trial sttormey,
with another 7% describing their experience as general practice. About 23 %
call themselves former povernment attormneys, with several of the other
calegories also suggesting government experience. Abcut 8% had been either
judges or examiners. There is not the same level of opiniem among AJs that
trial experience is important, and only 19% feel it i3 indispensable.*+

Both in terms of years at the agency and in service as an AJ, our survey
found a wide range. Three-quarters had been at the agency from 1 10 11 years,
with fairly even distribution among those years,** Similarly, about three-
quariers have been Als for from 1 to 11 years with fairly even distribution
among those years.*¢ (The longest tenure was 31 years.)

“‘Bu.rger. chart at 139,

Burger, chart at 141.

“purger, chart a 133,

¥GAOD Stwdy, response #25.

5 A0 Study, response F26.
“11997 ALJ Survey, reaponse 25h.
007 AL Survey, responae 1 7h.
i Survey, response 9.

Hagy Survey, reaponee 20h.

“iay Sorvey, reaponse 11.

“Sa) Survey, response 11,
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She found thar almost sll rated independence as important, with 87 % rating it
as very important and almost 12% rating it a5 moderately important. ALJs
ruted the challenge of the job second, with about 95% finding that cither very
important or moderately important. The next two factors were salary and
prestige, both of which were rted very important or moderately important by
more than 80% of the AlJs. Government employment and perquisites were
sornewhat of a fector. Most rated desire for advancement within the agency
sad travel as not important.

The 1992 ALJ Survey found that 89% of the ALls maie independence as a
very important factor with most of the remainder rating it important.*¥
Almost all alse rate challenge of the job as at least important.®® Most rate
salary, prestige and enjoyment of government service as important.*? The
perquisites of office are considered relatively unimportant. =

The views of Als are much the same. About B1 % rate independence of the
job as very important and 97% rmate it as at least moderately important.*®
Challenge of the job also rates second with AJs, with about 80% seeing it as
very important and the remaining 20% as moderately important.“* Only about
32% think salary very important but 88% think salary is at least modsmtely
important.*’ Similarly, only 25% think prestige very important in seeking to
become an AJ, but 83 % rank it at least moderately important, *¢

In the AJ Survey, we also asked the Als to rank the three mast important
factors in their decision to become an AJ.*' Independence of the job ranks
first with 54 % of the AJs and within the top three for 8%%. Challenge of the
job ranks first with only 31% of the Als but is ranked within the top threz by
89%. Salary ranks first with only 5% and in the top three with 43%. Prestige
ranks frst with only 1.2% and in the top threc for 21%. Four AJs rank policy
goals and only onc ranks having influence as first. Ouly 10% ranked policy
goals and having influence among the first three,

Particularly interesting, most ALJs in the Burger Study rated commitment
to policy goals and desire to have influence as not important, with most of the
remainder mting those factors as only moderately important.*® Most ALJs in

471092 ALT Survey, response 20a.
9992 ALT Survey, response 20b.
11992 ALJ Survey, response 200,
31992 AL Survey, responsc 201.
¥34) Survey, responsc 214.

642 Survey, reaporse 21b,

*5) Survey, response 11¢,

*425) Survey, response 214,

Ta) Survey, response 21.
*®Rurger, char at 73.
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Als also do oot consider making agency policy as part of their job.'®
Eighty-six percent said that their job does mot include making policy to a
significant extent, and most of the rest said their job includes policymaking
only to some extent. On the other hand, almost 80% consider that their job,
to a great extent involves "spplying* sgency policy, and the rest think that
their job includes that function to some extent, About one-third think that
their job to a great extent involves clerifying agency policy, and enother third
think it does t0 some extent. They divide about evenly among the three
possibilities (great extent, some extent, no significant extent) on whether
balancing interests is part of their job. About half think that their job does not
involve protecting the public interest.

Like ALJs then, Als see their job as involving adjudicating the individual
dispuies before them as impartially, fairly and efficiently as they can. While
they recognize that they should apply agency policy, they do not believe ithey
should engage in policy-type fumctions in their individual adjudications. In
gum, they see their function it terms similar to any other judge.

The GAD Study provides inzights into the specific factors of the job that
motivate ALJs. It asked what the ALJs sought to gain from “superior
performance.”® Superior performance was defined as "rendering the best
possible decisions in the shortest period of time.” Not surprisingly, over half
found compensation as extremely desirable, with almost all the rest finding it
desirabie. Almost ail found office surroundings a desirable bepefit from
superior performance.

Less tangible "rewards™ also seem to motivate AlJs, however.™ Almost
all found desimble the regpect of their peers, additional authority and a feeling
of contribution to the body of administrative law. They also appeared
motivated by the bope that superor performance would avoid frequent
modification of their decisions and pressure from agency officials. They did
aol seem o be motivated by potential envy of their peers.

The GAD Study alse atiempted to discover whether the ALYs thought these
benefits accrued from superior performance.®? It appears that they did nat
believe the tangible benefits were realized. They did feel more ofien rewarded
in terms of the perceived intangible benefits of superior performance.

The GAO Study also attempted to measure the negative impact of certain
aspects of the job.® ALJs almosi never worried about being asked to do
things thal were against their better judgment. About 80% responded that they

"HaJ Survey, reeponse 15,

®OGAD Sudy, response #45 part 2.
EIGAD Study, response #45 part 2.
G A0 Stdy, responsc #45 part 1.
WGAD Study, response #44.
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The GAO Study found that sbout 85% of ALJs said that "on occasion®
they felt they were mot fuliy qualified o handle their jobs, with apother 11%
having these feelings sometimes or rather often,®™ In the 1992 ALY Survey,
no ALJs report that they frequently feel they are unqualified and omly 2%
reported that they occasionally heve those feelings. ¢ It is difficult Lo interpret
this change of attitude.

Most Als also feel they are qualified to do their job.®’ About 11% rarely
or somelimes feel they are not qualified.

Burger found that the AlJs were generally satisfied with their job.®™ Over
97% were satisfied with their position and duties and over three-quarters of
these were very satisfied. About 94% were satisfied with the substantive area
of law and 77% with the conditions of employment. Burger also found that,
*The 38 percent of judges at the SSA who expressed dissatisfactian...with the
conditions of emplayment depressed the overall figure."™

The 1992 AlJ Survey found that only 55% report that they are very
satisfied with their job but the remainder said they are somewhat satisfied.*™
Almost all are satisfied with nature of their duties, with 81% being very
gatisfied.® Almost all are satisfied with the substantive area of the law.™
However, over half are either not satisfied or only somewhat zatisfied with the
canditions of employment.*® The respomses for SSA ALJs vary listle from the
overll responses.*™

AJs seemed to be more satisfied with their jobs.™ Ninety-nine percent are
satisfied with their duties, with 77% being very satisfied. Almost 100% are
satisfied with the subsiantive mrea of law, with 75% very satisfied. About
80% are satisfied with conditions of employment but only 34% zre very
matichied. In sum, 97% are satisfied overall.

WIGAD Swdy, response #44-7.
1992 ALJ Survey, responsc 15g.
) Survey, responss 27,
“Bl.lrger, al B6-87.

Fparger, at 87.

09992 ALJ Survey, response 224,
¥t1992 ALT Survey, response 22a.
R{0g2 ALJ Survey, response 23c.
411992 ALJ Survey, response 22h.
304992 ALT Survey, $SA only, responsc 22.
MSAY Survey, response 15.
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adequate.®*  About 60% considered some experience as A staff attorney either
very important or somewhat jmportant.s'¢

Threequarers of those responding to the 1952 AL) Survey consider
experience practicing administrative law important. ¥ About 0% of the Als
consider experience practicing administrative law ns at least important but only
about 20% consider it indispensable.*®

The GAQ Study showed that 73% of the ALJs considered trial experience
very imporiant, while most of the rest considered it somewhat important.**
Burger found that about $5% of the ALJs rated trial experience specifically as
at least important, with over half considering it indispensable.’® Almost all
those respanding to the 1992 AlJ Survey consider trial experience as at laast
important, with 72% finding it very important.*?' About three-quarters of the
Als rate trial experience as at least important, but only 19% consider it
indispensable. "

The results of the Burger Study as to the ALJs' view of the value of
substaptive or technical expertise are somewhat ambignous.’® A very small
percentage viewed such expertisc as indispensable but about one-half viewed
these as important. On the other hand, one-thind found substantive experience
unimportant and more than half found technical expertise unimportant. Most
current AlJs consider experience in the subslantive area important, with more
than one-quarter finding it very important.’™ Most also consider technical
expertise important, with 24 % finding it very important.*® Omne would expect
considerable difference among agencies but still these views question the
genera! importance of specifically relevant experience and expertisc,

Almost 30% of the AJs consider experience in the substantive area as at
least important but only one-third find it indispensable.*® About 80%
consider technical expertise as at least impertant and about one-quarter find it
indispensable. ¥

36 A0 Swdy, responsc #22.
SEGAD Swdy, respons: #27,
8171992 ALY Survey, rewponse 17c.
SIBAL Survey, response 20c.
IGAOQ Swdy, response #26
HBurger, chart a1 63,

241992 ALY Survey, rerponse |7h.
3ZA3 Survey, response 20k,
PBurger, chan at 63.

31997 ALY Survey, responas 17e.
3354692 ALY Survey, response 175
T®AY Survey, response 20e.

WAL Survey, response 20i.
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helf of those did so frequently. Two-thirds also read opinions of other ALJs
and half of those did so frequently.

Sharoo also reporied a high level of conscientiousness. He found that
almost ¥ % discussed issues with other ALYs™ and participated in professional
sssociations of AlJs. Almost all reported maintaining professiogal expertise
by reading books and journals, and participating in cootinuiog legal
education.™ Almost sll also attended seminars and professional meetings.'™

The 1992 ALJ Survey found some dropofl in background preparation. Of
the current AlJs, 54% frequently read relevant court opinions and another
41 % occagionally do 50.% Fifty-four percent frequently read final agency
decisions and 33 % read those decisions on occasion.™! A litile more than helf
read commercial services, with only 16% frequently doing s0.%* About two-
thirds read decisions of other ALJs, with 26% doing so frequently,® Less
than half consult with other ALJs. %

Our study found that many AJs enpage in backgronnd preparation, Almost
all read final sgency decisions frequently.® About 20% read decisions of
other presiding officers.* And almosi all read federal court decisions at least
ocessionally, with over three-quarters reading them frequently.*? Over BO%
use commercial services or industry publications at least occasionaily.*®

Of the sources of information, Burger found that ALJs considered
commercisl services, independent rescarch and law review articles as the three
most imporiant sources of information.™ They considered memoranda from
agency counsel, communications from the chief ALJ and research by law
clerks to be the least important.

gharon, responze #122.
F¥gharon, meponse #1125,
$¥%haron, respanse #126.

341997 ALI Survey, response [0n.
Myg03 ALT Survey, response 10b.
321993 ALI Survcy, reaponse 10d.
31002 ALT Survey, response EOn.
341007 ALI Survey, response 10f & g.
34T Survey, reaponse 13b.

A Survey, response 3a.

HTAT Survey, response 13c.

e ¥ | Survey, response 11d.
""Burger, chart a1 247.






THE FEDERAL ADMINISTRATIVE JUDICIARY 893

Despite some disagreement as to what activities are permissible for ALJs
per se, ALJs see themselves as judges and apparently conduct themselves in
accordance with that perception.®* To test the latter assertion, Burger
explored nctivities at the post-decisional stages in the edministrative
adjudicative process, She reasoned:

[O)f AlJs saw themselves as judges, rvather than
administrators, their involvement in the adjudicative process
would be severely constrained once their initial or
recommended decision had been completed. On the other
hand, if ALJs adhered to a bureaucratic model, we should
expect that their involvement after the hearing and decision
siage would be greater and would follow less formal,
structured routes. 9

She concluded from the evidence: "The judicial role orientafion appears
generally respected by both agency officials and the AlJs themselves. "%

The 1992 ALJ Survey found thet ALJs do not participate in the decision
after the hearing. Few participate in coral argument, talk to agency staff, help
prepare documenis or observe oral argument. 3 A very few supply written
clarification end study briefs.*¢ The only post-hearing activity that a
sigmificant number engage in is assisting in writing the final agency decision.>”

Almost all AlJs in the Burger Study also reporied that they did not
participate afier their decision.*® Sharon generally confirmed this behavior.
He found that only 16% of the ALJs assisied in writing the fAnal agency
decision.®® Burger also found that ALJs rarely participated in such actions as
the administrative appeals process or decision.™ Some studied the appellate
briefs but caly "for educational purposes.™s”! They avoided further contact
with a case once it left their jurisdiction.

AJ conduct afier issuing their decisions is similarly isolaled. Almost all
responded that they do pot paricipate in oral argument or talk to news

3621997 ALY Survey, response 21a,

O Rurger at 315-320.

”Burger at 120,

51097 ALY Survey, response 138, d, f, g
3681992 ALY Survey, respomse 13¢ & ¢,
36T1992 ALY Survey, response 13h.
’ﬁﬂumer. char at 321.

”Shlmn, responze #120.

"’“Bumer. chart a1 321,

L Burger at 32,
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procedures. ®™  Over 90% report attending professionsl meetings or seminars,
although only 20% do so frequently. ™

Most Als think that social contacts with agency sttomeys or private
attorneys is at best only sometimes appropriate and about 40% think that such
contacts are inappropriats.® Those in the EQIR are particularly adamant
about their distance from the immigration bar. (Their strong expression was
oD doubt generated by a mistake in our characterization of them on our survey
form.}

While the isolalion described above is the result of informal constraints,
gome external communicaijon could constitute illegal ex parte communication.
APA §557(d) contains mather detailed prohibitions agaimst such
comununications for AlJs,

It appears that AILJs are rarely approached through ex parte
communication. Burger found that over 80% of the non-SSA ALJs reported
that such efforts occurred rarely if ever.¥" The SSA ALJs reported a slightly
higher incidence of such efforts, but still almost 70% reported that they
occurred rurely or not at all. Sharon found that 67% of the AL)s reported
efforts 1o disclose and otherwise take appropriate steps regarding ex parte
communication . *®

While AJs' proceedings might not technically be controlled by APA
§557(d), only 12% of the AJs reported that they are occasionally approached
through ex parte communications and only 1% reported they are frequently
spproached. *®

3. Administrative Responsibilities

The Sharon Stody found that about three-quarters of the ALJs reported
performing supervisory functions.*™ About two-thirds recruit, seleci and
appraige performance of staff.™ Some 27% serve on interview panels for
prospective ALJs.™ Cumrent ALJs average about 8% of their time on
administrative duties.” Over 60% of the AJs reported that they spend at least

Rd4Y Survey, respomse 13m.
RIAT Survey, reapomse 130,
By Survey, responsze 18¢ & T,
mﬂurser, chart sl 265.

s haron, responss #124.

94T Survey, reaponse Ldp.
5haron, rezponse #135.

P 5haron, responee #140.
”‘Shmn, response #141.
#1993 ALY Survey, responsc 81,
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Burger found that AILJs usually engaged in some prehearing conference. o2
The GAO, however, found that ATlJs did not use prehearing conferences in the
"typical” case.™ Only about 20% said that they did s0. Almost half did use a
prehearing conference in "long" cases. The 1992 ALJ Survey found that over
half the ALJ:s use s prehearing conference, with a quarter doing so
frequently.®

As might be expected, the total result is considerably skewed by the SSA
practice.  Fifty-seven percent of the ALJs in non-S5A agencies currently use
prehearing cooferences frequently and another 28 % use them occasionally ™
At SSA, however, almost half of the AlJs mever or rarely use prehearing
confereoces and only 7% frequently use them.®™ The Cofer Study, however,
found that SSA AlJs believed they should use prehearing conferences in
complex cases. 7

Most Als at least occasionally hold prehearing conferences. About 85%
reported doing so, with about 60% doing so frequently. ¥

The GAO Study indicated that prehiearing discovery was used in about 80%
of the typical cases.®™ In almost 90% of those cases, discovery was
"extensive"*® and comtested.®! Sharon found that almost 80% of ALJs issued
subpoenas and ruled oo discovery matters.®? They considered this activity
only moderately important, but they found it required a high level of
judgment. Ninety-five percent of the SS5A AlJs responding to the Cofer Study
found considersblc value in their subpoena power. &1

Sharon found that 65% of the AlJs authotized interrogatories hut did mot
consider that activity very important, nor did they feel it required much
judgment.5* SSA ALJs were split on whether interrogatories should be used
more often in their adjudications. %

G"t’*l!‘l.rrgel', chan at 215.

GAO Swdy, responss #13-7.

41997 ALJ Survey, response §2a.

051993 ALY Survey, non-5SA, response 11a.
51592 AL) Survey, SSA only, response 12a.
Bcofer Swdy, at 219.

S oY Survey, meponse 14a.

T9GA0 Swdy, response #13-9,

SMGAD Swdy, response #13-10.

S1GAQ Study, response #13-11,

5135 haron, response £28, s also #81.
S3cofer Smdy, M 165,

S14Sharon, response 14,

S5Cafer Smdy, a1 165,
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Survey that they do so frequently and another 26 % reportad that they do o on
occasion.™  Sharon reporied that about half of the ALJs issued summary
decigions and that they considered this activity extremely important, requiring
considernble judgment.™® Burger, however, found that only one-third reported
grenting summary judgmenis oven occasionally and more than two-thinds
granted them mrely or oot at all. 2 SSA ALJs were even less likely to grant
summary judgmeat. Overall, less than 3% of all ALJs reported granting
summary judgment frequently. Indeed, the ALTs of only three agencies, FCC,
ICC and SSA, reported granting summary judgment frequently. Few Al
reported that they frequently grant summary judgment but about a guarer
reporied that they sometimes do 80,2

The GAC Study found that for 99% of the time prebearing activities did
not result in saitlement of long or typical cages. ™ Settlements were reached in
short cases less than 10% of the time. The Sharon Study found that only 35%
of the AlJs initiated or participated in settlement, but they considered it both
very important and requiring considerable judgment.Z’ Only about a third in
that study approved, disapproved or certified settlement to the agency, but they
considered this activity both very important and requiring considerable
judgment,

The 1992 ALJ Survey found that 18% of the ALTs report that their job to a
great extent involves settling controversies and another third consider that it
does so to some extent.Z More than half of (be AJs reported (hat their job
involves effecting the settlement of controversies to a great extent. ™ Almost
another one-third think that effecting settlement occurs to at least some extent,

2. Building a Record

It 15 an essential doctrine of administrative law that presiding officials bave
en affirmative duty to ensure that the record is sufficient. They may not sit
back and rest on the lawyers' performance. This, of course, is particularly

21002 ALY Survey, response [2p.

Sharon, response 197,

Burper, chan at 239. Under curmrent repulstions SSA ALJs do not issue "summary
judpmens” although they may deny a requent for review, 20 CFR §5404,857, 416.1457,; or issue
s decision without holding & hearing in specific situations, 20 CFR §§404 948, 416.1448.

TSAY Survey, response Lo,

ZUGAD Study, response #13-8.

Mgharon, responac #214.

TEharon, response £33,

D)002 ALY Survey, response 9g.

BlAL Survey, recponse 15g.
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majority of the S5A ALJs, however, felt that a well-developed case file could
not replace adversanal confrontaticn. 5%

Many ALJs hoid heanngs as appeals of decisions reached at some other
level. The record compiled at this other level is often important. However,
three-quarters of all ALJs feel that the record is not adequate to support the
decision at the other level, with 39% finding the record frequently not
adequate.*’ About three-quarters also think that the record is not adequate 1o
prepare them for their hearing, with 44% finding that this frequently occurs.5®

SSA ALJs reported an even poosar performance at the other level. Ninety-
three percent consider the record inadequate to support the decision at the other
level, with over half finding the record frequently inadequate for that
purpose.®® Ninety-two percent consider the record inadequate to prepare them
for their hearing, with 56 % fnding the record frequently inadequate for that
purpose. 80

Administrative law tenets generally provide that rules about the
admissibility of evidence should not control in administrative hearings. The
Sharom Study, bowever, found that 95 % of the ALJs ruled on the admissibility
of evidence. &

In contrast to the formality of irial, admimistrative law urges that evidence
should be admitted for whatever it is worth. The expert adminisirative
decisionmakers can then judge how much weight to give the information. The
theory is that more information is better and that the danger caused by low
admission thresholds is mitigated by the quality of the decisionmakers.

The results of the Burger Study suggested that ALJs were more formalistic
regarding admissibility than is consistent with administrative law theory, Only
about 5% of tbe nou-SSA ALJs frequently admitted information for "whatever
il is worth,” while almost two-thirdz rarely or pever did 0.2 The picture was
quits different in the 35A, There, some 40% frequenily did so and another
40% occasionally did so.

The 1992 ALY Survey shows a convergence, with the non-SSA Alls
becoming somewhat less formalistic and the SSA ALJs becoming somewhat
more 50. Only 11% of the current non-$8A ALJs frequently admit evidence
for what it is worth but snother 30% do so occasionally.®™ In contrast, 22%

Mraler Srudy, a1 216.

8479902 ALl Survey, response 11a.

5%1992 ALI Survey, response 11b.

97992 ALI Survey, S5A only, response 11a.
691097 ALI Survey, 5$A only, response 1 1b.
”'Shamn, response #32,

‘”Burger. chart at 220,

891992 ALI Survey, non-$5A, reaponse 12m.
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doing so0 frequently.®? In contrast, 85% of the SSA ALJs frequently ask for
additional evidence, with all the rest doing so occasionally.*®

Almast a third of the AJs request additional information frequently and
more than BO% request such information at least occasionally. ™

ALJs seem to have become somewhat less aggressive as to legal issues.
Sharon found that B5% directed counsel to rescarch questions of law or
policy,®™ pnd 74% directed staff to do 50, He found that 87% directed
counse] to brief specific legel issues.®’ Burger found that more than one-third
requested briefs frequently and more than one-half ordered briefs
occasionally.®™ Almost all SSA ALJs ordered briefs only occasicnally or not
gt all.%¥ The cumrent ALJs ask for briefs about three-quarters of the time,
28% doing so frequently. SSA ALJs arc less likely to do so than non-5SA
ALJs.® About a quarter of the AJs request briefs frequently and almost half
do so on occasion. ™!

The 1992 ALJ Survey found that 38% of the ALJs receive writien
"testimony” frequently and another 38% do so occasionally.5”™ SSA ALJs are
samewhut more likely to do so than non-SSA ALJs.®?

Cofer found that SSA ALJs favored more written evidence. Fifty-six
percent agreed that more written evidence should be used end another 20%
were neutral on that issue.™ Eighty-five percent, with 10 percent nentral,
however, opposed substituting orl argument for testimony.™

11992 ALY Survey, non-SSA, response 124,

11992 AL Survey, 35A only, reaponas 124.

56453 Survey, response 14d.

35haron, response #99,

S55haron, rosponse #100.

S75haron, reaponse #104.

S8 pyeger, chan at 225-227.

dlmBl.ll'jtr, chart at 226.

Mcompars 1992 ALY Survey, SSA only, response 12 with 1992 ALY Survey, non-SSA,
reaponec 12¢.

S AJ Survecy, response 14c.

872(952 ALY Survey, response 12n.

MCompare 1992 ALY Survey, S5A only, rsponse 12n with 1992 ALJs survey, non-3SA,

reppome 120,
Hcoter Swdy, i 2148,

EBCofer Smdy, at 218.
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however, found that few non-SSA ALJs called witnesses.® The Burger Study
shows that 85% of the non-SSA ALJs rarely or never calied witnesses. On the
other hand, 60% of the SSA ALJs called wimesses Frequently and almast 30%
called them occasionally. The 1992 ALY Survey finds a similar practice
amopg current ALJs. About a quarter of the non-SSA ALJs call their own
witnesses; whereas aver 80% of the SSA ALJs call their own witnesses, &0

Very few AJs reported that they call witnesses. Seventy-nine percent
reported that they mrely or never do so and most of the remainder reported
that they do so only occasionally.

Sharon found that about two-lhirds of the AlJs determined the need for
sxpert witmesses.®™ The 1992 ALJ Survey found that most current ALJs
require experts.® The SSA and non-SSA ALJs differ considerably, however.
Almost all SSA ALJs require experts, with 80% doing so frequently; whereas
less than half of the non-SSA ALJs do s0,%¢

Almost half of the AJs reported that they at least occasionally require
experts, ' Only about 10% do so frequeatly.

Cofer found that SSA AlLJs considered government-paid expert witnesses
to be as reliabls as othems.®?

Sharon found that 84% of the AIJs established limits on cross-
examination.® They considered this activity moderately important, requiring
only a moderate amount of judgment. He also found that 97% of the ALls
exercised reasomable control over verbose, evasive, cumulative or imelevant
testimony.®™ They considered this activity moderately important, requiring
only moderate judgment.

BSBurger, chart ot 231,

Bompare 1992 ALY Survey, S5A only, response 12j with 1992 ALJ Survey, non-SSA,
response 12§,

SIAL Survey, reaponae 14j.

Heharon, response #50.

91992 Al Survey, resporae 12c.

#0Compare 1992 ALJ Survey, SSA only, resporse J2c with 1992 ALJ Survey, non-SSA,
responsc 1lc.

B ay Survey, responae ldc,

#Cofor Study, at 165. Betause of the quealions she asked on this isswe, Lhe resulls arc
ambiguous, Tn the mod peninent quesions, she asked: "The ALJ should put more weight on Lhe
claimant's own physician's disgnosis of Lhe cisimani than thal of the stawc-psid consuling
physlcian.” Her computation of Lhe weighted answers was 35% agreeing but I8 % disagreeing
and anciher 26 % neutral, Perhaps, this indicates nothing more than » general practice of judging
the credibility of these wilncases ss any others.

&% haron, reeponse #69.

®Hgharon, reaponse £74.
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4. Reaching a Decision

How do administrative sdjudicators come to a decision? Each of the
studies contributes o the answer to this question.

Of course, an important decisional function of an adjudicator is evalualing
the evidence. The Sharom Study asked ALJs what they used to evaluate
evidence and the importance of each of these evalualive techniques. Almost
all listed demeanor, credibility, probative value and competence.™  They
considered each of these to be extremely importani end they felt that each
required considerable judgment.

Almost 100% of current ALJs in all agencies consider the facts of the case
to be 8 very important influence oo their decisions.™ The Burger Study
received the same response from past ALJs.™ Almost all of the Als report
that their evaluation of the facts 15 & very important influence on their
decisions, as is the applicable statute.”?

The Burger Study distinguished the responses of pon-SSA ALJs and thoss
of SSA ALJs.™ Because the SSA process involves a specific type of
proceeding and those ALJs are so dominant it is useful to consider scparately
the findings about some of the decisional elements.

The Burger Study found that almoat all non-SSA AlLJs considered the
applicable statute o be very important and 90% comsidered published agency
decisions very important.”® The 1992 ALJ Survey received the same
response, ™ Qver two-thirds consider court precedent and agency regulations
very important.  Ninety-two percent of curremt ALJs consider agency
regulatiom as very important and 84 % consider court precedent important.”

The Burger Study found that the factors influencing S5A ALJs were similar
but varied slightly.”* S$5A ALJs considered facts very important. Publighed
ageney decisions had significantly less influence, while agency regulations
retained the same level of influence as with non-85A ALJs. SSA ALJs also
seemed to consider courl precedent somewhat less important.

"lghuron, response #85-88.

41992 ALJ Survey, response 160.

"»Burgvr‘ chan at J0B.

Uty y Survey, reeponse 160 and 16a,

TH Burper, compare chart at 309 with chart a1 310.
'2Burger, chmrt at 309.

Moo ALY Survey, non-SSA, response 16a.
41002 ALY Survey, non-aLls, response 16 & <.
T 5Burger, shar a1 310,






THE FEDERAL ADMINISTRATIVE JUDICIARY 909

ALJs think that other ALJs" opinions are not important and only 6% find those
opinions o be very important,32

Burger found that about two-thirds of the AlJs considered staff positions
important but only sbout 10% found them to be very important.’® About 16%
found it inappropriate to consider slafT positions. The 1992 ALT Survey found
that only 7% of the current ALJIs think staff positions are very important, with
36% finding them somewhat important, and more than a quarter finding staff
posilions inappropriate to consider.?

Burger found that public stalements by agency officials carried little weight
with most ALTs®  Over three-quarters of the ALJs considered privare
slatements of agency officials to be inappropriate to consider and the rest found
such statements unimportant.*® The 1992 ALY Sucvey found that a majority of
the current ALJs think that consideration of both private and public statements
of agency officials is inappropriate.3?”

Burger found that some AlJs in all agencies took some notice of public
opinion but very few fournd it important.*2 The 1992 ALJ Survey found
pnblic opinion has little influence.’® About 52% feel that it is inappropriate to
consider public opinion.?®

Only 7% of the current AlJs found statements from Congress important,
with otily 2% finding such statements very important.™ More than half
comsidered such statemenis inappropriate for congideration.®? Burger found
that more than two-thirds of all AlJs found consideration of statements made
by members of Congress to be inappropriate and most of the remainder
thought them to be of no importance. ¥

The 1992 AILJ Survey found that positions of others in the egency
influences §8A AlJs to e similar but slightly different extent. The Burger
Study agreed for pagt AlJs.*™  Both staff positions and opinions of other

31992 ALJ Survey, responso 16g.
3nBurger, chart a1 309.

3341997 ALT Survey, response 161,
3”Burgcr, charl at 309,

*purger, chart a1 309,

271992 ALJ Survey, responses 16h & i.
BBurger, chan a1 308.

I¥1997 ALT Survey, response 16a.
g,

91992 ALJ Survey, response 16].
My,

MWpurger, chart at 308,

M Barger, chart a1 3iD.
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however, reported that 96% of the AlJs researchad legal smd policy from
statutes, judicisl decisions and the agency, and that they considered this
eclivity extremely important, requiring considerable judgment, ™

Ouve argument for housing adjudicators in the relevant agency is that they
have access to expertise. One indication of the importance of this Factor is the
extent to which the adjudicator obtains technical assistance outside the
adjudicative proceeding.

Burger asked where ALJs obtained their technical information.™ Most of
the ALJs found hearing processzs, testimony and exhibits to be very important
sources of technical assistance, Some made extensive use of agency resources
cuiside the actual hearing. Nearly half found agency research reports 1o be
either very important or mnderately important.™ About a quarter found
consultation with agency experts to be either very imporiant or moderately
important. Sharon found thal 41% of the ALJs consulted proféssional and
technical experts and considered those consultations to be important.™ Cofer
reporied that 30% of the 5SA AlLJs said they consulted agency staff in less
than a gquarter of the cases.™

Thus, ALJs use agency staff not involved in the adjudication, but the
availability of such resources may not be very important. However, tbe GAO
Study found that most ALJs thought improved administrative and/or technical
support would improve the administrative process. ™

The Cofer Study of SSA ALJs inquired into whether consuliations with
sgency steff not engaged in the adjudications should be disclosed. She found:
"Eighty-two percent of the ALJs agreed that any such information should be
revealed to the claimant, although 90 percent indicated that they were involved
in such consultations in only 0-24 percent of their cases.”™

The Sharon Study found that almost 90% of the ALJs considered proposed
findings of fact and comclusions of law.™ Moreover, they considered
proposed findings extremely important and the use of such findings to require
considerable judgment.

™gharon, response £114,
HBurger, chan at 250,
MBurger, chart a1 250.

575 haron, reaponse #51.
Mioter Swdy, m 166.
T¥GAD Swdy, responss #7-5.
Bivoler Study, at 166,

7l gharon, response £113.
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other ALJs.™ These responses add support to the conclusion thet ALTs focus
on the specific controversy before them and are not particularly interested in
doing more than resolving the particular dispute.

¢. Administrative Review Process

The GAO Study found that about three-quariers of the AlJs thought that
greater fioality for ALJs' decisions would, to a great extent or better, be an
improvement.”™ The Cofer Study reported that most SSA ALJs believed that
iheirs should be the final decision of the agency und that the record should
close after the ALJ's decision.™ Interestingly, some AJs do have final
decisionmaking authority.

Burger offered these observations about the practicality of sdministrative
review:

[H)eavy caseloads have an impact on the uniformity of the
law. Just as busy appellate courts provide only limited
supervision of the lower courls’ work, so 1Do are ageocy
reviewing authorities constmined by the pressure of numbers
from scrutinizing all ALY's decisions....Less is known about
the besis on which agency heads select cases for discretionary
review [than appellate courts], a matter complicated by
differences in agency structure and procedures. Nometheless,
in most of the agencies the majority of ALJ decisions are not
reviewed and become the final agency dexisions, The degree
of independent judgment they exercise is thus of paramount
importance for ALJs and for other federal judges as well.™

The 1992 ALJ Survey found that about one-third of the ALJs are bothered
by too much review,™ About three-quarters of the AJs are rarely or never
bothered about this, and omly 10% of the Als are often bothered by too much
review, ™™

The GAO Study found that administrative review occurred in about half of
the typical cases.™ The percentage varied greatly as between shori and long

TM8urgar, chan a1 16, ilems 4, 5,6, 7, B & 9.
TRGAD Study, responsc §#7-2.

™Cofer Swdy, st 170.

mBurg:r. at 362,

7#1992 ALJ Survey, response 15d,

TR AT Survey, response 27d,

MMGAQ Study, respoase F13-19,
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frequently thinking so. Cofer found that many SSA AllJs believed that the
review authority was less qualified then they.™ Sixty-nine percent of the
current SSA ALJs think that officials who review their work are not nearly as
qualified as they, with 34 % frequently thinking so. ™

The 1992 ALJ Survey found that 62% of the ALJz think that review by
unqualified persons is a problem, with 33% thinking this is frequently a
problem.™ The current SSA AlLJs find this to be more of a problem than
current non-S5A AlJs. ™

Almost half the Als never have the feeling that those who review their
work are pot  almost as gualified as they mre.™ However, ome-quarter
sometimes feel that way, and 14% often or always feel that way. Almost two-
thirds report that review by persons who they consider unqualified was not a
problem.™

E. Across-the-Board Measures of Performance

Study of achual practice demonstrates that it is difficult to evaluate
adjudicator performance across programs. The cases and the spplicable law
viry so extensively that the search for general performance slandards eeems
futile. The difficulty is in developing some generalized measure of what might
be called the "inteliechua! complexity” of adjudications in various programs.
Given this foundational weakness, it is difficult to make relative judgments
about delay and efficiency of caseload resolution.

Recognizing this difficulty, Burper attempted to deveclop sumogate
measures of such complexity but her attempt does not seem Lo support a
reliable system for generulized performance evaluations, ™

The GAQO Study attempted some measure of the relative complexity of
types of cases and among programs. Again these measures are s0
unsatisfactory as to be of little value in our estimation. The study asked
questions about the amount of time, pages of transcripts, number of parties,
number of witnesses and length of hearing as to cases the ALJs considered

" Cofer Swdy, at 170.

#1992 ALJ Survey, maponse 15i.

™11992 ALJ Survey, rosponse 14i,

mComp.m 1992 ALY Survey, S5A only, response 1di with 1992 ALJ Survey, non-SSA,
response 141

o) Survey, response 175

P41 Survey, response 24i.

™Burger st 190.
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short, typical and long.™ The range of the results were so great as to be
meaningless. For example, 8 short case might have between 1 and 5,000 pages
of transcripts and 8 long case might have between 1 and 25,000 pages of
transcripts. It seems impossible to draw any conclusions from this
information.

We are driven to the conclusion that relative study of these Lypes of data is
of little value. Performance tmprovement, if possible at all, must be taken on
B process-by-process basis. Because of these definitional and measurement
difficulties, neither of our surveys attempted to delve into information aimed at
evaluation.

One performance evaluation idea explored in the GAO Study was the
evaluation of ALJs by an independent panel of attomeys. Not surprisingly,
almost three-quarters of the ALJs disagreed with this proposal. ™

F. Relationship with Agency Hierarchy and Others in the
Agency

The adjudicators' relationship with the agency must be viewed from two
perspectives: the structural relationship, including supervision and
management practices, and the policy relationship, including the system
through which the agency hierarchy communicates ils policy judgments and the
adjudicators incorporate those policy judgments into their decisions.
Recommendations simed at coordinating the role of the initial adjudicators
within the greater adjudicatory bureaucracy could be informed by the
adjudicators’ aititudes and opinions as to both aspects of the relationship.

1. Structural Relationship

The Burger Study gives us some information about the ALJs' perceplions
of the structural relationship. These answers were found in her inquiries about
the problems AlJs perceived. Probably the question most likely to relate to
siructural relationship in the minds of ALJs is whether they felt they confront
"too close supervision." Almost all the ALJs found that not to be a
problem. ™

The 1992 ALJ Survey asked the same question of current ALJs. Almost
90% of the ALJs found that the prospect of too close supervision is either not

MGAD Swdy, responsa ¥13,
GAC Swdy, response #10.
TERurger, chart st 346 & 365.
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& problem or not applicable.™ However, 61% found that agency interference
ig a problem, with 26 % finding it to be a frequent problem.™

Almost 80% of the AJs report that too close supervision is not a problem,
with most of the remainder reporting that it is only somelimes a problem,™
Some AJs do have some complaints regarding the structural relationships.
While about two-thirds of the Al's do not agree that agency interference is a
problem, 11 % strongly agree and another 23 % agree. ™=

Burger observed: "OF the rougbly 6 percent of the total number of ALJs in
our sample who claimed that they were too closely supervised, all but one of
the judges worked for S5A."** The Cofer Study reported that S5A AlJs did
feel u tacit pressure 1o limit their grants.®™ The current SSA ALJs find close
supervision to be only a slightly more frequent problem than non-SSA ALJs.™

Almost every agency had some management information system that gives
the status of each case assigned to each ALJ, according to the GAO Study.™
Mast reported that these systems reporied the number of cases handled by each
ALT.®™ At the SSA, the ALJs had 1o meet some quola of cases each month.
Not sarprisingly, the Cofer Study found that most SS5A ALJs cbjected 1o these
quotas.™®

The GAQ Study reported that the ALJs believed that management
information systems might increase productivity and were not likely to
decrease productivity or motivation.® Thase systems did seem 1o increase
peer pressure to increase productivity. 518

The GAO Study found that the ALJs did believe, however, that such
systems adversely affect quality.®! The 1992 ALJ Survey found that 69% of
the ALJs think caseload burden interferes with quality.®? S5SA ALls

1992 ALJ Survey, reaponse 141

8001992 ALY Survey, response 23a,

LAY Survey, response 241,

HTA) Survey, response 16a.

D Rurger a1 364.

Weofer Sudy, at 171, S5A ALJs gramt a benefit by reversing the initial denial by local
oflices and, hence, S5A ALJs" "reversal” rate is, in fact, the rate al which they gram benelits.

Wrompare 1992 ALJ Survey, SSA only, response 14§ with 1992 ALJ Survey, non-SSA,
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WG AQ Swdy, respomse #34.

" Cofer Swdy, at 222.
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UG AQ Study, response #36-7.

SUGAD Swdy, response #36-5.

8121992 ALJ Survey, response 15a.
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a. Adequacy of Agency Policy Guidance

Burger reporied that ALJs did not find lack of policy direction to be a
problem.®™® About three-quarters said that it was pot a problem and anather
19% found it to be only somewhat a problem. Only 6.5% found it to be &
significant problem. Burger observed, however:

While only a small percentage of the ALJs deemed it of
significant consequence, we had not anticipsted that so many
Alls would acknowledge a need for clearer direction.
Comments by the AL)s suggested that at issue was pot the
need for specific instruction but for greater consisteacy oa
the part of the agency head which would produce great legal
certainty, Judges at the CAB, FCC, FERC, ICC, EPA, and
at some of the smaller or single-judge agencies took their
agency to tesk for failing so show a clear sensc of policy
direction.™

The 1992 ALJ Survey found that current ALJs see lack of policy direction
as more of & problem. Thirty-five percent think it is occasionally a problem
and another 9% think it is & frequent problem. ©!

AJs do not generally believe that lack of policy guidance is 8 problem.
Two-thirds of the AJs report that lack of policy direction from tbe agency is
not & problem.!2 Btill, one-third do find this to be either sometimes or
frequently a problem. Similarly, about three-quarters do not agrec that
insdequate policy guidance is a serious problem at their agency but about one-
quarter agr=e or strongly agree that inadequate policy guidance is a problem at
their agency. ™2

The 1992 ALJ Survey found that agency regulations are the primary source
of policy direction. Ninety-six percent of the ALJs think such regulations are
very important to their decisions, with the rest finding regulations somewhat
important.®*  Almost 90% of the AJs feel that agency regulations are very
important to their decisions and the rest think those regulations are moderately
imporiant, =

HI%Burper, chart at 346, item 8.
DRurger, at 353-354.

11992 ALJ Survey, response 14e.
243 Survey, remponss 24e.

FOAY Survey, rospoase 261
41992 ALY Survey, reaponse 16b,
@iy Survey, remponae L6b.
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consulted either the chief ALJ or other ALJs for help with such cases. The
1992 AlJ Survey found that 21 % of the curreat ALYs consult with superiors
about difficult cases.”™ SSA ALJs are slightly more likely to do so that non-
SSA ALJs.™ About one-third of all ALJs consult with other AlLls either
during or before a hearing but few do so frequently. ™’

Slightly fewer than 50% of the AJs report that they rarely or never consuli
with superiors about difficult cases.™ But more than one-third do so
occasionally and 17% do so frequently. About half the AJs occasionally
consulted with other AJs prior to hearing with 29% doing so frequently, "™
About 40% of the AJs occasionally consult with other AJs during the hearing,
and a third do so frequeatly.™®

This information suggests that AlJs are inclined to resolve individual
controversy as best they can and let the review slages of the adjudicstive
process resolve the policy questions. AJs seem more willing to seek advice,

especially from their peers.

b. Interference with Individual Judgment in the Name of Policy
Dominance

Burger inquired into actusl interference in ALY decisionmaking in several
different ways. First, che asked the general question whether ALJs perceived
any “threats to independent judgment.” She also asked the more specific
question whether they perceived "pressure for different decisions.” She
observed that virtually all of the ALTs who identified any of the these problems
were employed by the SSA.8

As to the question of threats to independent judgment, cnly 1.5% of the
pon-S8A AlJs responded that it was a significant problem and another 1%
respanded that it was somewbat of a problem.*? Thus, 97.5% of the non-SSA
AlJs responded that this interference was not a problem. As to the question of
pressure for difference decisions, only 1% of the non-SSA AlJs responded
that it was & significant problem and 1.9% responded that it was somewhat of
a problem. Thus, 97.1% of the non-SSA ALJs responded that such

B51992 ALT Survey, response 10e.

BeCompare 1992 ALY Survey, SSA only, response 10e with 1991 ALJ Survey, non-S54
resporme Ie,

71992 ALD Survey, responses 10f & g.

EX¥AT Survey, response L3e.

E9AT Survey, response 131.

BOAT Survey, reaponee 13g.

&4 Burger, at 364,

“2Burger. chan a1 365.
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circumstances scems much more appropriate.  Ope such approach might be an
administrative adjudicator ombudsman office, perhaps in OPM, to deal with
these individual problams.

G, Attitude Towards Their Jobs

1. Perception of Their Function

Obviously, ALJs' perceptions about the nature of their office is an
important determinant of performance. The Sharon Study found that 97% of
the ALJs considered the conduct of an orderly hearing in a judicial manner and
assursnce of fundamental fairness and due process to be the most important
activities they perform.t They also believed this function required an
extremely high level of judgment.

Burger asked the open-ended question: "How would you describe your
role in the administrative process?” Almost all ALJs responded in some
faghion that they were "judges."™ We asked the same question of current
ALJs and they responded in much the same way.®™ We also azked the same
question of Als and they, too, responded in much the same fashion.?

Burger agked a question regarding the description of their role, with
specific answers.®® A staternent that ALTs were "judges,” "decision-makers”
or "factfinders” who were "important”™ and "independent” received the votes of
gbout 82% of those who answered that question. In contrast, only about 5%
described themselves as a "cop.”

We asked the same guestion of current ALJs. Ninety-six responded that
*judpe/adjudicator” best describes their role.®™ More than 90% described
their role 88 "decision-maker” and “fact-finder.”™ Ninety percent said that
*independent” very much describes their role and the remainder found that
term somewhat descriptive.®™® Few curreat ALJs describe their role as "cog”

B2gharon, respores F57. (The mean rating of 4.8 was by fur the highest importance rating
in the survey, excepl for preparing a wrilten decision.)

WIBurger at 296.

341997 ALY Survoy, respomsc b.

84 47 Survey, question 22, for example;

mnurger, chan at 196.

©71992 ALJ Survey, response 21a.

31992 ALY Survey, responses 21d & e.

8591992 ALI Survey, response 2lc,






THE FEDERAL ADMINISTRATIVE JUDICIARY 925

AJs are slightly more likely to suggest policy changes. Whereas 54 %
reporl that they rarely or never do so0, 44% reported that they do so on
occasion.™

In short, the vast majority of both ALJs and of AJs perceive themselves as
judges, performing the same functions as judges in the saine manner and under
the same consirainis. Tndeed, Burger observed:

Although key differences between AlJs and other fedsral
judges have been noted, our data have provided no evidence
that the art of judping is any more mechanical when practiced
within the administrative process than within the federal
judicial system. It was therefore not surprising o see that
several of the problems which ALIJs identified in their work
related to the central judicial system of finding and applying
the law.*"

She goes on to state: "One is struck by how many problems administrative
law judpes share witk the judges of our Article III cours."™™ Omne might
extend that remark to AJs.

2. Comparison with Other Adjudicators

The 1992 ALJ Survey asked curmemt ALJs to compare themselves with
federal judges and non-ALJ adjudicators.f™ Most feel they have less authority
and prestige than federal judges. They feel more bound e agency policy and
less independent. They think they have less impact on public policy.
Otherwise, they do mot make a clear distinction. They feel they have more
authority, prestige, and freedom in reaching a decision and independence than
AJs, They feel they handle more complex cases and more than half feel they
bave a grealer caseload burden. More than balf think Lhey have more impact
on public policy. They generally think they are bound i agency policy
equally or less than are AJs.

We asked the AJs to compare their positian with that of ALYs.*™ They
divided almost equally among greater, the same or lesser regarding
independence from agency supervision and authority. More than two-thirds
think they bave less status than AlJs. Almost 60% think they have a greater

A Survey, response |3k

¥ Burger, s 353.

'mﬂurg:r. at 362,

992 ALl Survey, response 30 & 31,
™A Survey, response 28.
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The GAOQ Study found that few ALJs believed that eliminating the APA
formal hearing requirements for certain programs would result in sn
improvernent in the administrative process.™ SSA ALJs surveyed in the Cofer
Study believed in formalized procedures.™ She observed:

Forty-one percent of [those who favored formal proceedings]
indicated that they felt the claimant's rights would be better
protected in & more formal hearing environment, while
almost 20 percent felt & more formal hearing would be a
more efficient hearing. For the ALJs disagreeing with the
rotion of & more formal hearing, the most common reason
was that the AL¥s would seem less approachable and that the
formality would tend to intimidate the claimant. Close to 30
percent felt that formality would hamper efficiency. Thus,
ALJs on both sides of this issue viewed it from the claimant’s
perspeclive but with very different outcomes, %8

Cofer found that about two-thirds of the SSA ALJs supported adversarial
hearings and that those ALJs felt that an adversarial environment would "result
in evidence being presented in a clearer and more accurale fashion,®#?

Thirteen perceat of the current ALJs think that compromise of formal
procedures is frequently a problem; the remainder divided fairly evenly over
whether it was a problem at all. ¥ Seventy-six percent feel that increase in
judicial power is necessary.™

Over three-quarters of the AJs do not believe failure to follow formal
procedures is a serious problem.®? Only 5% strongly agree that it is a serious
problem.

H. Summary of Observations About Perceived Problems

Questions about independence suggest that ALJs perceive some problem.
Seventy-eight percent find a need for independence, with 59% finding it to be

BAGAD Study, responas #7-5.
®Cofer Swdy, at 160.

Rrd,

Bcofer Study, al 162,

501992 ALT Survey, response 23F,
11992 ALY Survey, responsc 23h.
FAJ Survey, response 261,
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AlJs are slightly less concerned with pressure for faster decisions,” and
slightly more concamed with having too great a caseload. ™ About a third find
lack of procedural uniformity within the agency as & problem, but only 3%
think it is frequently a problem.*® More than balf think the cases are overly
complex in the iechnical sense, but only 5% think that is frequenily a
problem. *?

Responses regarding "ambiance,” such as statuz or hearing facilities, are
ambiguons. ™ Cumrent ALJs seem satisfied with their alaries. ™!

The AJs divided at about a third each for strongly agree, agree, or disagree
a8 to whether the following are serious problems: lack of status, poor image;
inadequate hearing facilities and staff support; poor salaries, lack of perquisites
and need for increase in judicial powers.”? About fwo-thirds of the AJs are at
least sometimes bolhered by the perception that clhers who perform the same
work receive more deference, with more than 45% thinking that often or
always. "

ALJs seem as likely as many critics of administrative adjudications to count
delay as a serious problem. Burper found that oniy about one-quarter
considered it a serious problem, but one-half considered delay sormewhat of a
problem.®* The GAQ Smdy found that about two-thirds considered
"unnecessary” delay to be a problem.”* The 1992 ALJ Survey found that
almost all current AlJe think delay is 8 problem, with 41% finding it &
frequent problem.”$

Als seem spmewhat less troubled by delay.®” Only about 20% think that it
is frequently a problem. About two-thirds think Lhat it is somewhat of &
problem.

The GAO Study asked about the reasons for deley. Several factors
contributed to the delay in the ALJs’ opinions. Tending to rank first or second
in their estimation was Lhe conduct of the parties.®® About one-lhird ranked

#AY Survey, response 24g.

®TAY Survey, response 24c.

"84T Survey, response 24k.

AFAT Survey, response 24d.
MGenenally, 1992 ALT Survey, response 23,
911607 ALY Survey, response 23e.
91247 Survey, response 26c, d, & & h.
91343 Survey, response 7).
’"Burgcr, chart at 346.

GAO Study, responsc #15.

51007 ALY Survey, reaponse 14a.
n7a) Survey, response 248,

MG AC Swdy, response #15.
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V. The Selection Process For Agency Adjudicators

A. Development of the ALJ Selection Process

Prior to enaciment of the Administrative Procedure Act in 1946, federal
agencies employed a vanety of hearing officers to preside over agency
proceedings and to make decisions. The APA standardjzed the procedures for
formal adjudications conducted by the agencies. It created a special class of
federal employees 1o conduct these trial-type bearings and to render initial or
recommended decisions in such cases. These employees, known today as
administralive law judges {(originally called examiners), were given various
protections and guarantees of independence as described slsewbere in this
report.

The APA did not clearly set forth the procedure for appointing these
hearing officers. It provided that "there shall be appoinled by and for each
agency as many qualified and competent exammers as may be necessary."™
Thus, as noted by then-professor Antonin Scalia, "it was evideatly
contemplated that the Civil Service Commission would establish qualifying
requirements by general rule, and that the agencies would then select from
among ail individuals who met those requirements. "™

Instead, bowever, the Commission issued regulations in 1947 that
established a system that went heyond the mere issuance of qualifying
requirements; it also provided for ranking individual applicants and limiting
agency selection from among the three top-ranked eligible applicants. This
system was followed (with some variations and refinemenis) until 1978 by the
CSC, and since 1978, by its successor agency, the Office of Persommel
Management.

At first, in 1947, concerns about bow new applicants should be handled
were obscured by the controversy concerning reexamination of the 196
incumbent examiners at the agencies then coming under the APA.

Bipyh. L. No, 79-404 §11.

2 calia, The ALY Fiaseo—A Reprise, 47 U. CH. L. REV. 57, 59 (1979).

TThe following accourn is derived from Thomas, The Selechion of Federal Hearing
Examiners: Pressure Groups and the Adminisirafive Process, ¥9 YALE L. 1. 431 (1950). See
alse Fuchs, The Heaning Examiner Fiasco Under the Adminisirative Procedure Act, §3 Harv. L.
REv. 737 (1950); Macy, The APA and the Hearing Examiner: Producls of a Viable Polideal
Soctery, 27 Fen. Bar ). 351 {1967); and Musolf, FEnERal EXAMMNERS AND THE CONFLICT OF LAW
AND ADMINISTRATION. The Johnz Hopking Univerity Swdies in Historical and Politles] Science,
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qualifications investigation was replaced by more informal confidential written
inquiries or references {"vouchers") of people who knew the applicant. In
October 1955, the examination wss reopeped on m continuous basis.®? By
1962, when all eligibles were assigned updated ratings, there were about 500
hearing enaminers employed by 22 agencies, ranging from GS8-12 to GS-15,%¢

A serics of government studies had, in the meantime, been scrutinizing the
hiring process for hearing examiners.”™ President Eisenhower's Conference
on Administrative Procedure in 1954 made a series of recommendations urging
the CSC to create a Bureau of Hearing Examiner Administration (headed by a
five-member committes) to oversee the program. I[n response, the CSC did
formally designate a single official to oversee all hearing officer activities.
The Conference also urged higher grades end pay for examiners. The 1955
Hoover Commission urged removal of the examiners from the agencies and tha
transfer of the program from the CSC to a proposed administrative court
within the judicial branch. This proposal went unheeded.

More influential was the report of President Kennedy's (temporary)
Administrative Conference of the U.S. in 1962, which recommended
conlinued management of the program by the CSC (with evaluation by a
successor Administrative Conference). (The Conference’'s Commiiltee on
Personnel had recommended removing the hearing examiner program from the
CSC to a new, independent office.} The Kennedy Conference also urped that
the grades for bearing examiners be raised, collapsed into two, and limited to
one grade per ageacy. With respect to selection, it usrged that candidates be
evaluated on the basis of training, experience and oml and written
examipations with leading lawyers participating in the evaluation, It
recommended exempting the selection of hearing examiners from the veterans
preference statute and slso urged that the resulting register be unranked and
that the initial appointment be probationary.

The Kennedy Conference recommendations quickly led to CS5C's
appointment of a Director, Office of Hearing Examiners and an Advisory
Committet on Hearing Examiners. The Advisory Committee prepared & series
of spetific recommendations on the recruitment and examination process,
which resulted in a new examination with higher general standards of
qualification and provisions ellowing individual agencies to require additional
special qualifications for appointment. The Conference's recommendations

Mgee Macy, supra nowe 931 i 423 (Chuirman of the Civil Service Commission al the Lime
provides 4 very dewilsd chronolgy of the Hearing Examiner Program from June 1946 - June
1966, s 412.428).

DD llon, zuprm note 936 a1 44.

¥The following summary is wken from Macy, supra nole 333 st 374-377.






THE FEDERAL ADMINISTRATIVE JUDICIARY 35

oral interview were scored. At that point, veterans preference poinls, if any,
were added. The Commission normally required a score of 80 or above for
eligibility.™ Thoss eligibles with the types of special expertise recognized by
the selectively cerifying agencies were, in effect, asterisked on the registers,
und those agencies were permiited to select from the asterisked eligibles.™s
(Selection by the agencies from ibe registers was subject to a "nule of threc"
and other constraints, described below,)

Thess generaf standards proved to be quite difficult to meet. In 1973 the
Director of CSC's (renamed) Office of Administrative Law Judges reported
over 4,000 applications since 1963 with only 20% eligible for inclusion on the
register. About (0% of those applicants had actually been appointed. (There
were 780 ALJs at that point). ™

This procedure was in effect until 1984, when the experience requirements
were eased and simplified. (See Appendix V C for a summary of the
changes.)™” Applicants are now required fo be attomeys with at lcast 7 years
of experience "preparing for, participating in and/or reviewing formal hearings
or tnals mvolving (1} administrative law, and/or (2) litigalion at the federal,
state or local level,"™® In addition, applicants have to show either 1 year of
qualifying experience equivilent to a position of st least the grade level below
the position applied for, or 2 years of experience equivaleat to a position weo
grade levels below.™ The Anncuncement also eliminated soms of the lizted
types of nonqualifying experience™ and specifically states that experience as a
law clerk, adjudicator, arbitrator, mediator, or professor of law may provide
requisite qualifying experience.

Apother change made in the 1984 Announcement was to eliminate the
formal selective certification procedure for agencies who wish o hire
applicants with specialized expertise. Instead, applicants are simply told to
indicale their specialized expertise. Agencies are permitted to justify "by job

PHDylles, supro note 936 at 45,

M pnnguncement No. 318, supra note 941 mt 9, 18-21.

MDuliea, sipra note 936 o 4647,

MRar s demiled descripiion, 2e¢ Sharon and Pettibone, Merfl Seicctfom of Federal
Adminitiranive Law Judgpes, 10 JUDICATURE 216 (1987).

S48 5er Examination Announcememt No. 318, U.5. Office of Personnel Managemen, Office
of Aduinisrstion Law Judges (Muny 1984) at p.5.

9944, at p.6. The new pay clamsification, removing ALTs from the GS seale will necesaitats
some changen in this requircment. See 5 U.S.C.A. 35372a(n) {1992), Pub, L. No. 101-509,
Novamber 5, 1990 OPM interim regulations, 56 Fed. Reg. 6208 (February 14, 1951); final
regulations, 57 Fed. Reg. 1367 (January 14, 1997); 10 be cndified at § CFR §930.210.

PSirs. a1 p.?. See note 942, supra. Specifically, il says that such cxpericnce may provide the
required "knowledge, skills and sbilities.”
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applicant's score was based on the experience rating. Applicants were
somewhat mechanically piven 50/55/60 points based on their previous or
current job title or level. OPM wished to begin rating spplicants on the
quality of experience in the job rather than simply its fitle.

With the help of advisory panels of ALYs and personnel specislists, OFM
identified 141 taske performed by ALJs.®® After surveying ALJs on the
relative importance of these tasks, OPM identified 84 of them as critical, The
agency then sought to determine what types of knowledge, skills and abilities
(K5As) were necessary to perform these critical tasks. Eighteen KSAs were
further winnowed to the following five, which became the basis for evaluating
applicants® SQS5: knowledge of rules of evidence and trial procedure;
mnalytical ability, decisionmaking ability; oral communication ability end
judicial temperament; and writing ebility. Benchmarks of actual achicvements
ranging from 1 (unacceptable)} to 5 (outstanding) for each KSA have been
developed by OPM and have been incorporaled into rating guides used by
OPM cxaminers who review the SQS application forms submitted.*® {A sixih
KSA, organizational skills related to management of caseloads, has been
tentatively approved by OPM and benchmarks are now being developed.)™
The effort 1o "validate® and refine the SQS, bas, if nothing clse, led to judicial
blessing of this portion of the examination as a “valid employment practice. "™

OPM has spent just as much time and energy refining its personal reference
inquiries (PRIs)."® Formerly, applicants were simply asked for 20 references
and the agency sent "vouchers” to each of them asking for a rating on the

has been Tesse Eiclson. Afler unsuccesafully applying for certification as eligible ko become an
ALJ in 1970, Etelson began u serics of appeals and FOLA requests that led to eligibility on the
G8-15 regiver in 1974 bat a denial of eligibility on the G5-16 regimter. He then brought suit
agaiont OFM on the ground that his experience was arbitrarily mied 100 low when compared to
private snomeys with simllar cxpericnce. He eventually provailed on that point, Ztzlson v. Office
of Personnel Monagement, 584 F2d 918 (D.C.Cir. 1952), Etelson lsier wss hired a8 apn ALJ
and continued his critiques in & law review ariclke, Blelson, The Mew AL Examinarion: A Bright,
Skining Lir Redux, 43 Ao, L. Rev. 185 (1991). Onher reporied cases include Dugon w.
Ramsey, 727 F.24 192 (1 Cir. 1984) (OPM’s prastice of not counling irial preparation for cases
thet ultimately sotiled held 1o be an abusc of discretion); Friedman v. Devine, 565 F. Supp. 200
(D.D.C. 1982} {relicf denied ic applicam challenging OPM’s refusal 10 credit preparstion of
sdvice memomnda as litigation experiznce).

9% %ee Sharon and Pettibone, supra nowe 947 a1 217-18.

05d. at 219.

#leee Announcement of Revisions, supra nole 957 at 52330,

Pg,, Curin v. Office of Personnel Mamagement, 846 F.2d 1373, 1378 (Fed. Cir. 1988)
(OPM's Q3 upheld as valid employment practice, regardleas of whether objective 1ess would
have been prefernble measure of ALJ qualifications.)

9 5ee Sharnn and Pentibone, supra oote 947 st 210,
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B. The ALJ Rating and Appointment Process

1. The Rating Process

It should be obvious from the foregoing that the examination process for
new gpplicants has developed into a complicated, highly-structured process
that requires a great deal of time and energy on the part of both applicants and
examiners. OPM has thus had to concemn itself with worldoad considerations
a5 jt processed applications. Given the large number of applicants relative to
actual openings, OPM has tried to limit ils workload by staging the grading
process so that only those who score above a threshold on the SQS portion of
the test are permitted o proceed to the remainder of the exam.*®

Thus, ell applicants who meet the minimum qualifications requirements arg
given a rating on the quality of their experience, based oo their SQ5 form.
Then, ac ALJ vacancies are identified in variqus geographic areas, applicants
who have indicated their availability for those areas and who have scored
ahove a cerlain score (a8 determined by OPM on an ad hoc basis) are inviied to
complete the written decision and the panel interviews. Al that point, personal
reference inquiries are also sent out.

Applicants who compleie the examination process are assigned a final
numerical score based on the sum of the weighted scores for each portion of
the process. The score is converted to a scale of O to 100, with 70 required to
pase.*®  Velerans preference poinls (5 for nondisabled veterans, 10 for
disahled) are added to the score, and the applicants sre then sdded to the
register. Until recently, there were two registers (ome for GS-15 ALJ
positions, principally in the Social Security Administration, and one for GS-16
ALJ posiijons), hut with the enactment of ALJ pay reform in 1990, that
distinction has been abolished and the two registers have been merged.®™

In praclice, this rating process has led to some administrative headaches for
OPM. For example, when the exam was opened in summer 1984, B0O
spplications were received.™ About 750 met the legal requirements and all of
them were given unadjusted scores on their SQS. (Each of the five KSAs usad

Mhge. 5 CFR §930.203(d) (199]); Examination Announcemenl No. 318, supra notc 948 at
12-13.

®™914, But see Dullea, supra nole 936, saying that in his tenure a5 head of the Office, the
pawsing score was 80.  The genersl requirement that mting schedules For competitive
examinations be scaled from 70-100 is found in the Federms) Femonnel Manusl, Chapier 337
{"Examining System”), Subchapier 2-6 (July 14, 1989).

PRgre move 949, supra,

" gee Memerandum from Craig Pellibone, OPM, 1o Chiel ALJs, ct. sl (January 31, 1963).
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applicanis with high scores on the SQS as adjusted for veterans preference. "
This change was apparently motivated by the woefully low nymber of women
and minority group appointments to ALJ positions (o be discuszed later).
Becsuse the examination has remained closed, however, Lhese changes have not
been implemented and OPM is apparently awsiting the outcome of this study
before reopening the examination.

2. The Appointment Process

Once applicants are fully rated and their names and scores entered onto the
register of eligibles, the agency may make its selection. By regulation OPM
requires agencies to request a certificate of eligibles when it wishes to fll
(other than through a transfer), or create, an ALJ position and be prepared to
demonstrate, with a workload analysis, that the position needs to be filled or
created,®™ Thus, OPM, in effect, is the gatckecper for creation of AlLJ
positions in each agency. OPM will not approve positions for “nonAPA"
hearings, and its requirement for & workload analysis allows it to second guess
agency management as to the number of ALJs neded for APA heanings. This
may have been necessary when there was a statutory ceiling on the number of
"supergrade” (GS8-16, 17, 18) positions in the government and some AlJs
were supergrades.”™ But this ceiling was repealed in 1990.™ The basis for
this gatekeeper function seems less tenable now,

If OPM approves the agency's request, OPM provides a certificale of
names from the top of the register {from those who have marked the requisite
geographical area). The certificate must contein at least three names per
opening, but may contain a larger number Lo protect against nonacceptances by
lhe top three names. When there are multiple openings at an agency, OPM
adjusis Lhe size of the certificate accordingly. The selection must be made
from the top three eligibles unless they all decline the position (the so-called
"rule of three”).™ 1f, however, an eligible has appeared on three certificates,
within reach of the appointing agency (i.e., within the top three per vacancy)
and has been passed over three limes in favor of another eligible within the top
three, then the appointing agency may request that such person not appear on
future certificates,*?

4, mi 62340,

RS CFR §930.2038(m).

PSer S USC §5108 (1988},

0k, L. No. 101-509, 10t Stat. 1743, emending 5 USC §SEO8,
FlRequired by § USC §3318 (1988).

%2y, 5 USC §3317¢h) (1988); 5 CFR §332.405 (1991).
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Nevertheless, this was still the preferred route to a judgeship for many
upplicants, especially before the recent pay changes, when SSA hired off the
GS-15 register and SSA judges "did their Hme" before achieving the desired
transfer to a GS-16 agency.

The importance of this method of appointing ALJs is shown hy the hiring
statistics for the 10 years from 1981-90." In that time OPM reported that
there were 470 hires from the GS-15 register (presumably by SSA), but only
25 hires from the G5-16 register. However, during the seme period there were
195 transfers including 83 with promotions. Presumshly most of those
promotions represcoied agencies hiring SSA judges and promoting them to GS-
16 positions.®™ There were also 13 "reinstatements® of former ALJs who had
temporarily left the povernment without retiring and 67 “reemployments of
retired annuitant ALJs. "%

Another variation of this is to play the geographic game. An eligible
would accepl a position in an unpopular area, hoping to achieve a transfer to a
desired location, OPM permits this, but specifies that it must be "for bona
fide management reasons and in accordamce with regular civil service
procedures and merit system principles. "™ Tt is difficult to measure how often
this oceurs, although OPM reported 424 “reassignments” in the last 10 years.

How agencies actually decide whom they wish to hire is oot well known,
but generally it is agreed that agency heads tend to accept the recommendation
of the agency chief judge.” Appointees are also suhject to s backpround
investigation hy OPM and security clearance by appointing agencies.

Applicants who obtain ineligible ratings or who are dissatisbed with their
final ratings may appeal the rating to OPM's Administrative Law Judge Rating
Appeals Panel within 30 days of tbe final action (or such later time as may be
allowed by the Panel). The procedures and makeup of the Panel are not
described in the OPM regulations, but the 1984 (and still operative)
Examination Announcement provides that the Panel is chaired by the Assistant
Director (OALT) and that the other two members are attomeys in private
practice or Alls, selected by the Assistant Director, who did not participate in

" chart provided by OPM (see Appendix V B). A more up-io-dnie chart showing all
sppoiniments from the OALT register from 1982-92 showed 477 SSA appointments and 39 other
agoncy appoiniments. Lencr from S5A Amsociate Commissioner Daniel Skoler 1o Nancy Miller,
ACUS, Decernber 9, 1992,

P94 few might eepresent agencles hiring new chief judges from the ranks of cther agenoics,

Mces § USC 333 D0)D), added in 1984, permitting thia practice.

Wigee 5 CFR §930.205 (1991).

WiSre Mars, Scleciing the "Hidden Judiciary: How the Merit Process Works in Chooring
Adminiseranve Law Judges (Par I), 60 JUDCATURE 60, 73 (Auguet 1979).
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underrepresented. Of the 1,090, 32 (2.93%) were black and 30 (2.75 %) were
Hispanic.™

In 1991 OPM compiled demographic statistics for all ALT applicants and
appointecs since 1984 and all cligibles currently om the register. {See
Appendix V A). The figures show that among applicants 17.43% were
women; 90.12% were white, 4,.11% were black snd 4.5% were Hispanic.
Among appointees, 11.08% were women; 91.77% were white, 4.11% were
black and 3.60% were Hispanic. Among current eligibles on the rsgister,
21.13% are women; 90.04% are white, 4.38% are black and 3.98% are
Hispanic.

These statistics tend to show that women and minorities are all applying
and being appointed in somewhat higher percentages then their current anemic
percentsges in the ALT corps. However, the figures remain far below their
respective proportions in society, and significantly below their proportions in
the legal profession.'™ Moreover, it seems clear that while blacks and
Hispanics are being appointed in numbers approximately equal to their rate of
applications and their numbers on the register, the same cannot be said for
women. Women comprise more than 21% of eligibles on the register and over
17% of all applicants, but only 11 % of all appointees.

As shown by OPM's statistics, & key reason for this is the effect of adding
veterans preference points. Indeed, among all epplicants women and men

"Erom “Sulisics on Adminimrative Law Judpes” provided to Jeffrey Lubbers by
OPM/QALL, March 25, 1991,

100w omen received 42,17 % of atl law school 1.D. degrees from ABA-approved law achools
in 1990. See "A Review of Lagal Education in the Unitzd States Fall, 1990 Law Schools apd Bar
Admission Requitements,” American Bar Association mt page 65. Sinre ALJs mus have been
lawyers for at least 7 years, & better marker might be 1982-83. Figures 2re unavailsble on J.D.
degre¢s for that year, although women conslituted 37.4% of enrollees in U.S. law achools in that
year. Id. sl 66. A recem survey of attomeys in tha mation's 25) largest firms showed that
women constituled 26.2% of all lawyern. Blacks, however, made up only 2% and Hispanics
1.2%. The Modonal Low Journal, Japuary 27, 1992 a1 page 3|, Among wttarmeys in the U.S.
goverament in 1989, OPM repona that 33.32% were women; 6.32% were black and 2.06% were
Himpanic. Repont of Federsl Equal Opporwnity Recruitment Program (FEORF), Generic Trends
Report 1978 thru 1989, at p.43, 1.5, Office of Personnel Management, Carcer Entry Group,
Office of Affinmalive Recruiting and Employment (November 1990).  Another inmruclive
comparisan is with other high mnking goverament employess, OPM has reporied that among the
Senior Executive Service at the end of FY 1990, 12 % were wormnen and 7.7 were minorities (up
from 5.7% women apd 5.6% minorities in 1979). See Federn! Times, December 30, 1991 st
pige 15. Another recent mudy by the Congressional Management Associstion of the top
managemenl nafl positions in the U.S. Senate found that women held 31% of the jobs, blacks
3.9% and Hiwpazics 0.5%. See Federal Times, December 23, 1991 au page 7. Finally, in 1991
women made wp 17.1% of U.S. mayors and 18.2% of siate legislalors, Washinglon Past,
December 23, 1991 at page C3.
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unless veterans preference is granled in higher numbers than current policy
gllows to veterans of the recent Persian Guif war (or the Grenads or Panama
aclions). 1%

The sffect of veterans preference on minority hiring is less dramatic but
still significant, according io OPM's statistics. Among all applicants since
1984, whites show an average gain of 2.75 points when veteran preference
points ere added to their average combined score on the exam. Blacks gain
1.63 points and Hispanics gain 2.27. Among actual appointees since 1984,
whites gained 4.42 points, blacks 3.13 points and Hispanics gained the most--
4.65 points."™ Amoog those still on the register, whites gained 1.43 points,
blacks 0.46 points and Hispanics 1.00 points. Thus, in each category, whites
gain spproximately one full point more than blacks and also do significantly
better than Hispanics among applicants who bave not been appoinied.

While the possibility of "gender bias” in the social security program (or
any other administrative program} is not the focus of this study, '™ the lack of

fedornl workforce. Among women employess government wide of all races on March 31, 1550,
3.58% were velermne; among men cmployees, 51.38% were velerana. Jd., st Tab D, Tuble 6.

¥ fom velernns with an honomble discharge who served until the advent of the volunieer
amy in 1976 am eligible for veterana preference,  Afler 1976, service in a “campaign or
expedition for which a campaign badge has been authorizad” is required. Military retirees sbove
the rank of majpor are nol covered unless dissbled. 5 USC §2108 (1588). Such campaigne
include Grenads, Libya, Panama and the Perslan Guif (mince July 24, 1987). See Fedenl
Personnel Mamual Supplement 296-33, subchapter 7, “Adjudication of Velermn Preference
Clims,* Figure 7-7b. Legialation has been imroduced 1o cover everyone on active duty during
the Persian Gulf War whether or not they were in the war thester. (H.R. 3764, introduced by
Rep. Penny), I iz estimated that there were about 500,000 American mililary personncl srving
in the Persian Guif war and 2 million on sctive duly throughout the world m the time.

'uSlrlngely. however, once "unknown® is removed from the calewlstion, Hispenics are
appointed at  perceniage (3.60%) lower than their percenunge of applications (4.50%). Note
ako thut the average adjusted combined score for Hispanic appointees (91.43) is by far the
highest among all groups.

'R see Preliminary Repon of the Nimth Circuit Gender Biss Task Ferce (Discusion
Dral, July 1992), Chapter ¥I "Fedaral Courts snd Adminismitive Adjudication: Federal Benefits
and Immigretion Law.” Ses alse "Gender in Social Security Dimability Delerminalions,” Ninth
Circuit Gender Bips Task Force Advisory Comminee on Federal Benefits, submivied w ACUS as
commenis on drafi report (June 1992). As Justice O*Connor has commented, "Do womesn judges
decide cases differently by being women? I would ccha the answer of my colleague, Juslice
Jesinne Coyne of the Supreme Court of Oklahoms, who respanded thal "a wise old msn and a
wise ald woman reach the same conclusion.' This should be our aspimtion: that whatever our
gonder or beckground, we alf may become wise—wise through our diffsrent struggles and
different viclories, wise through work and play, profassion and family.® James Madison Lecture,
New York Univervity Law School, Orlober 29, 1991 at p. 11 {footnote omitied, emphasis in
original). See alse, Schafran, Gender Blas in the Cowrts: An Emerging Focus for Judicial
Reform, 21 Anez. 5T, L. 3. 237 (1989).






THE FEDERAL ADMINISTRATIVE JUDICLARY 249

What does szem likely, however, is that many among the curreat corps of
AlJs, whose average age was 58 in 1988,'"? will be retiring scon—mostly
likely in 1993-94 after they have obtained their “high three™ years of salary
under the new pay structure 50 as to optimize their pensions. This will
produce new opportunities for hiring. It is thus important for OFM to have
any modifications of its selection process in place by that Lime.

2. Recruitment of Attorneys From Private Practice

It is quitec natural that federal government attorneys would be more likely
than their privats counterparts to seek ALJ pogitions. They are in a better
position to know about the job, it can represent a higher rung on the career
Indder, and federal attorneys often find it difficult to moave into private
practice. ALJ appointment means a continustion of federal service for the
purposes of refirement, leave and other bemefits. Moreover, it is equally
natural for hiring agencies to tend to prefer to hire govemment attorneys,
especially applicants from their own legal staffs.

Nevertheless, concerns have persisied over the years that the government's
ALJ program was harmed by its inability to attract higher numbers of private
attoreys. Thess concerns range from e generalized worry that the talent pool
is thereby weskened to the more specific fear that "inbreeding® among
agencies' own attormmeys can result in biased (however subtly) pro-agency
Judges,

This concern reached a peak when selective certification was in its heyday
in the 1960z and 1970z, as various studies showed that selectively certified
appointees were usually government attormneys, ofien from the agency doing
the appointing.

In 1967 only 20 percent of the attorneys on the regisier were private
attorneys, 03 g figure that fluctuated between 10.5% and 34% through 1980.
This problem seams to have subsided, however. In 1988, OPM reported that
25.4% of the 741 applicants from the 1987 examinalion were from private
practice (45.7% were federal attormeys and 17.8% were from state or local
goverament).®4  Among the 153 applicanis hired from 1984-88 (mostly by

®i2g, ALI Progmm Handbook, supra note 985 st 4. The 1992 ALY murvey shows that 58%
of respondents ure 55 and over. Question #5 (appendix TV A).

101380 Miller, The Vice of Sslective Certification in the Appoinment of Hearing Examiners,
20 ADMIN. L. REV. 477, 478-79 n.1. (1968).

W04-ppdaty From the Office of Personnel Managment,” Remarks by Cruig B. Peuibons,
OPM/OALT 10 Federal Adminisintive Law Judges Conference Twemy Fifth Annoal Seminsr,
September 23-27, 1988, Occan City, MD a1 page 4.
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procedures similar to (but not identicai to) those employed in the selection of
ALJs. OPM has apparently deiermined that it has no juriediction in the
selection process. The Genera! Accounting Office in 1985 agreed with this
intespretation, and although it found no fault in the selection aspect of the
program, urged Coogress to give OPM the same gepneral oversight of BCA
judges aa it has for ALTs.'™ The largest BCA is the Armed Services Board of
Contract Appeals in the Department of Defense. The ASBCA, with the help
of OPM advisers, has developed an examination process that somewhat
parallels the ALT exam, but with some significant differences.'™ The ASBCA
does pol focus on trial or administrative law experience, but follows the
Contract Disputes Act by requiring 5 years of experience in public contract
law.

The rest of the ASBCA procsss is more streamlined than the ALY exam, '™
The applicant does pot need to complete a written decision. Instead, he or she
must submit two wntten work products and write essays on his or her most
significant legal accomplishment and "achievements in influencing others.” A
dozen references are requested. The ASBCA Chairman assigns s team of three
BCA judges who then telephone individuals listed as references, interview the
applicant, and numerically rate the applicant on each of 13 "dimensions"
(similar to the KSAs used by OPM) to arrive at a combined rating. @
Veterans preference is shown by giving veterans the benefit of the doubt on
any close calls on a dimension—thus making it easier for veterans to obtain a
higher combined rating. That rating is then translated into an eligibility rating
(using the terms “highly qualified,” "qualified” and “non-qualified”). The
Chairman then enters the highly qualified and qualified applicants an the
register (alphabetically, without oumerical ratings, but with veterans status
noted) for selection purposes.” The examination process is always apen, and
currenily there are several dozen eligibles on the register.

09g,s =The Armed Services Bosrd of Contract Appeals Has Operated Independently,” U.5.
General Accounting Office Report e The Chairman, Commines on Governmental Alleirm, U.S.
Sensle (GAO/NSLAD-85-102) (Sepremher 23, 1985).

O0TH, followicg description is based on a iclcphone imerview with Paul Williams,
Chairman, ASBCA, December 1991.

W2 For o dewiled description of this pr , see "Member, Board of Comraci Appenla—
Procedures for Qualifications in the Depanment of Delcnae,” (ASBCA December 1991) on Gike mt
the Administrative Conference.

W25y r "Final Panel Rating™ sheci used by ASBCA lising the 13 dimensiona (ASBCA,
December 1991) on file st the Administrative Conference.

2350 pote 1080, infra for an explanation of how veterapa preference is applicable 1o the
hiring of "Schedule A™ stomeys in the government.
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who Bre excepted from the competitive civil service hiring rules employed
elsewhere in the federel government, '™

The Merit Systems Protection Board, which employs approximately 70
"Administrative Judges” who hear and decide most federal employee appeals,
simply reported that "Positions are filled in accordance with Schedule A
appointment suthority. The methods used for selecting applicants may include
recruitment from a Vacancy Announcement, college recruitment, reassignment
of in-house attorneys and inquiries from unsolicited ouiside applicants.”'"™ It
shouid be noted that legislation has been introduced (apparcntly at the request
of the MSPB Als) 1o give them most of the attributes of and protections for
ALJs, but without altering their appointment process. '™

The largest employer of non-ALJ adjudicators is the Department of
Veterans Affairs, which employs 1,650 ciaims examiners who serve on rating
boards that determine disability issues, and 42 hearing officers who hear initial
appeals from mating boards. The claims examiners, who arc part-time
adjudicators, are merely assigned by supervisors to serve on rating boards,
The hearing officers, although they need not be lawyers, are perhaps closer to
the ALJ model in that they preside singly and are not assigned duties in
"conflict with their slatus as an impartial and independent decision maker."
They are "selected by the Chief Benefits Director from among competitive
candidates who meet the qualification requirements established by the GS-930
serieg, " '@

Nearly all the other agencies and departments reporting non-ALJ
adjudicalor employees'™? report that their hiring is no different from the usual
process for hiring attorneys.

I8y s pote 1050, infra and accompanying fext.,

1029 syier from Mark Kelleher, Direcior, Office of Regional Opcrations, MSPB 1o Jeffrey S,
Lubbers, July 24, 1989, page 2 of atiachmend. But sec note 343, supra, indicating thai the Board
mistakenly listed college recruiiment.

10y £ 3879, 102d Cong. 1al Scss. (November 22, 1991) (by Rep. Gekas).

IBI] epier from Frederick L. Conway, Special Assisum to the General Counsel, Veicmns
Administration 1o JefTrey S_ Lubbars, Augusl 14, 198%, page 2 of atachment.

193241 Jeast one progrmam, that of the Deparimem of Defensc Civilian Health and Medical
Program, which has 11 "OCHAMPUS Hearing Officers,” uses nonemployeen. The Department
reports that thess officers are "solicited through a firm fixed-price nepoliatzd procuremem using
source selection prosess.” Letter o Jeffrey S, Lubbers (ACUS) from Gerald A. Wisley, Acting
General Counsel, Office of Civilian Hesith and Mediesl Program of the Uniformed Sorvices
(DOD), Juns 27, 1989,
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exsmination process would thus be less burdensome on OPM and on the
spplicants. (2) Velerans preference in the selection of ALJs should be
eliminataed or the preference made less delerminative. (3) OPM should make it
easier for agencies 10 request that specialized experience be factored into the
rating and selection process. {4) A separale register should be created for the
hiring of ALJs by the Social Security Administration.

1. Streamlining of the Examination

OPM's Office of ALJs estimates that each application takes tbe agency
about 8 3/4 hours fo process.'™ This does oot coust the time spent in drafting
benchmarks and rating guides, arranging for the syllabus for the wrilten
decision, seiting up panel inlerviews, or training the valunteer participants,
No cost dala are available, although it should be noted that in 1990 the Office
of ALJs' budget was $306,530 and the office had 6 employees.'"™$

With this low level of staffing, the Office has not been able 1o operate a
continucusly open register since 1983, The examination was reopened in the
summers of 1984 (809 applicants) and 1987 (741 applicants), but has been
closed since. With a large influx of applicants expected upon the next
reopening, the OALY will clearly have to develop more efficient ways to
examine these applicants to meet OPM's goal of reinstituting a more frequently
opened examination.

A more streamlined examination vehicle developed through state-of-the-art
guestionnaire design may be one way 1o help meet OPM's administrative needs
while also making it easier on applicants to apply. This idea should be
pursued especially because fully 80% of the ALJs surveyed indicated that
completing the wrilten application was very (43%) or somewhat (37%)
burdensome.1®?  But the level of agencies' criticism of the exam and their
machinations 1o circumvent it show that the problem is more fundamentsl than
mere administrative efficiency. The solution is to shift some of the
responsibility for evaluating eligible applicants from OPM to the agencies. To -
some extent this can be accomplished administratively, but legislation may be
neaded to fully implement this reform.

1Dy andwritten respomse by Lee Willis, OAL) 10 December 5, 1991 letter from Jeffrey
Lubbers (ACUS). On file at ACUS. The 8 3/4 hours bresks down as follows: SQS (30
minulss), PRI (15 minutes), WD (§ 1/2 hours} and PI {1 1/2 hourn), Obvioualy, it might take the
applicant quita a bit longer 1o complete this process.

PO formation supplied by OPM/OAL). In 1982 the ollice had 7.9 "full-time equivalent®
positions snd & lsrger budget (in resl dollars) of $269,250. The Office has histerically had an
SES or supergrade head, one GS5-13, 1-2 G5-121, & GS-7 seeretary, and two clorks. The
*depuly” position was abolished in 1985 or 1984. Jd.

1075ee reauits an question #18(a) in the 1992 ALT survey (Appendix IV A).
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SQS score was quite imporlant. Indeed, it was so important that OPM has
often used this raw seore to determine which applicants would even be allowed
to complete the rest of the exam.

The proposed reform of the system recognizes the importance of Lhe
experience rating, but it would end OPM's involvement at this stage. Ideally
OPM would avoid “microcalibration” of its register of eligibles by simply
listing ali of the applicants who achieved higher than the threghold ecore on the
SQS. The lists of eligibles would then appear alphsbetically as *eligible for
appointment.”  If desirable or necessary other attributes such as specialized
qualifications or veterans preference (see below) might be poted next fo each
onme. Perhaps the Armed Services Board of Contract Appeals seleclion
process could be emulsied by dividing the eligibles into "qualified” and
"highly qualified” registers. But the main poal would be to get away from the
highly microcalibrated ranking system now in use.

Before discussing the other aspects of the current examination (the personal
reference inquiry, written decision, and panel interview), it is appropriate to
analyze here whether current law permits OPM to simply rate applicants as
eligible without assigning them numerical ratings.

As mentioned at the beginning of this chapter, then-Professor Scalie has
noled that the original text of the Administrative Procedure Act "evidently
contemplated” that the Civil Service Commission would simply establish
minimum qualifications for hearing examiners by rule and that the agencies
would select from applicants meeting those requirements. '

The curreat text of the APA, goveming OPM apd Alls, is even less
demanding on this point since the codification dropped the phrase "qualified
and competent” originally used to describe the ALJs agencies may appoint.'$
OPM, however, points to various provisions in the Civil Service Reform Act
of 1978, codified in Title § of the U.S. Code, as requiring & nurnerical rating
system.

OPM considers ALJs to be in the "competitive service.” The classification
is imporiaat because section 3313 requires applicants for professional positions
*who have qualified in examinations for the competitive service” to be entered
on registers or lists of eligibles "in the order of their ratings, including
[veterans preference] points added....*!"s No provision of Title 5 specificaily

11gre nodc 932, mupra and accompanying text,

135 Usc §3105 (1988) ("Each agency shall appoint a5 many adminislrative law judges as are
nceesaary for proceedings required to be conducled in accordunce with sections 556 and 557 of
this titke. ")

U901 course, even under this provisian, OPM is not required 1o conduct all portions of the
cument examination, I could simply tnsmute the SQ5 score onte & 100-point acale and then
add the vererana preference points. Muoreaver, it is slso unciear whethor a seale of 100 points is
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3. Shifting the Other Parts of the Exam to the Hiring
Agencies

With respect to the remaining paris of the examination, now administered
by OPM ({(the personal reference inquiry, the written decision and the panel
interview), it is recommended that OPM permit the hiring agencies to
undertake these tasks as they see fit. Each aspect, following up on references,
assessing written work, and the interview, are already customarily undertaken
by agencies when they hire other employees, whether they be clerk typists off
the competitive registers, attorneys in the excepted service, or members of the
Senicor Executive Service. Indeed, agencies hiring ALJs vnder the current
aystem still feel ohliged 1o conduct this sort of follow up with applicants who
are on OPM certificates or with judges who are applying for transfers,'™

Moreaver, these aspects of the examination seem to be more trouble than
they are worth to OPM. The personal reference inquiry has always been
conirgversial--in the old days the "voucher system” produced skewed results
and the current "forced choice” questionnaire has produced confusion. QOver
half of the ALJs responding to the survey said this part of the examination was
“very" (12%) or "somewhat" (40%) burdensome. OPM has recently proposed
reducing tbe PRI's weight to only 10% of the final rating.'®

The written demonstration and panel interview both also have their
problems. The WD} takes 5 hours and is not easy to take, administer or grade.
Almost half of the ALJs replied that it was *very” (10%) or "somewhat"
(39%) bundensome. Judge Eielson has a point when he complains that a 5-
hour exam geared primarily to issue spotting does not really resemble the
actual writing of an opinion.’™® Moreover, there is no reason to suspect that
hiring agencias could not sufficiently lest or check applicant’s writing skills,
In this connection, it should be noted that the ASBCA has omitted this aspect
in its exam for BCA judges.

The panel interview, although not particulary hurdensome for applicants
(70% of ALJs responded that it was pot burdensome), is an administrative
headache for OPM, which must arrange for the participation of a staffer, an
ALJ and a private attorney for the interview. Although interviews obviously
can be en important ingredient in the selection process, there is no reason the
hiring agencies cannot and should not undertake this lask, as they do in most
hiring decisions.

109t Avcarding Lo the 1992 ALY survey, 72% of reepondents said that agency imerviews were
nol burdensome, and anly 6% maid the question was not applieable, See quesiion #18 (in
Appendix IV A).

09250, nore 957, supra and accompanying lexd.

1090, - laon, supr note 958 at 191-92.
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government, veterans preference arguabiy should oot apply to the hiring of
such high level, sensitive positions as administrative law judges.

In the first place, applicants for ALJ positions must already be successful
lawyers--they are genernlly not recently discharged veterans who need
veadjustment assistance.'™™  Moreover, if the applicants have previous
government eervice (as most do), they would presumsbly have already
received veterans preference in their initis] appointments.’®™ Appointment to
an ALJ position, for governmment lawyers, is really a promaotion, and velerans
preference is normally not applicable 1o promotions.

Nor can it be seriously gquestioned that the current system of veterans
preference undermines merit selection principles and also decreases the number
of women who can be appointed o ALT positions., Veterans have significantly
lower unadjusted ratings on the examination than nonvelerans, yet are
appoinled in much higher percentages. Women applicants, on the other band,
have equivalent unadjusted scores to men, yet receive far fewer vetlerans
preference points and are appointed in disproportionately lower numbers (both
@ compared to their percentage of spplicants and as compared o men
appointees). '™

Moreover, OPM's actual statistics show, somewhat counter intuitively, that
veterans preference points also fail to help the average minority applicant as
much es they do the average white applicant. In short, veterans preference as
now practiced in the hiring of ALJs praduces less highly qualified appointoes
and also at the same time serves to depress thbe appointment of women and
minorities to the ALJ corps.

In 1978, when the Civil Sarvice Reform Act created the Senior Executive
Service--a group of high-level civil sarvants whose salary and responsibility
approximate those of ALJs--Congress exempied their hiring from the veterans
preference Jaws./®® The same rationale should apply to the hiring of ALJs,

1034 ndeed, one would think that the most likely type of veteran to bencfit from this
preference in ALY selection would be a career military lawyer who has retired. However, retired
caresrisw above the mnk of major are not eligible for preferenco unlesa they are disabied. 5 USC
§2108() (1988).

100 rnreover, OPM, in cakculating qualifying experience, permits ALJ applicanis entitled to
veteruns preference to consider their nonbegal militacy experience as an extension of the work
they were engaged in immediatoly prior to entering miliary service. ALY Examination
Ammouncement Ma. 318 (May 19B4) at p.7. This would assist privale seclor stomeys who
wuffercd a break in their legal careers duc w militacy zervice, Buat it could also Jead to anomalies:
if a lawyer with & shorl term of [itigating experience joined the military Lo work on procuremenl
matiers far 10 years, the nesult would be 11 years of highly qualifying litigating experience,

1057 6ar noes $97-1012 supra, and accompanying lext.

05, 5 USC §2108(3) ("preformnce eligible . . . does pot include spplicants for, or
members of, the Senior Executive Service. . . .")
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4. The Veterans Prefereace Act should be amended to permit
the gelection of [ALJs] for each vecancy from the top 10
available persons then appearing on the register, determined
on the basis of examination and ranking without reference to
velsrans preference 100!

No action was taken based on Recommendstion 69-9 and the situation
continues to csuse problems. As Chief ALJ Paul Cross of the Interstate
Commerce Commission wrote in 1989: 108

As some of you know, | am interested in the subject of
velerans preference in ALJ selection. It is not because I am
gpgainet veterans preleremce. Instead, it is my view that
velerans are not being truly benefited because there are so
few ALJ sppointments. The appointment action, some of it
massive, is happening elsewhere. One basic reason for this
is that most agencies do not want to hirc those at the top of
the list of ALJ eligibles, especially &t the GS-16 level.
Meanwhile, our compelence, our pay and our status is
degraded. As a group, we are oo old, oo white and almost
exclusively male. We are not representative of the general
population of highly successful attorneys. There ig, in short,
a major flaw in the selection process which must be
eliminated.

No judge at any other level of poverament, including any
within the greatly increasing number of Federal
Administrative Judges, is selected on the hasis of velerans

1063 4~ 15 Recommendation 69-8, "Recruitmend and Seleciion of Hearing Examiners; . . . "
1 CPR 4305.69-9 {1989). The American Bar Associstion adopled s resolution supponied hy i
Bection of Administralive Law urging legisiation w cxempt ALJs from veteram preference in
Augud 1976. Letier from Herbert 0. Sledd, Secrewry, ABA to Robert Anthony, Chairman
ACUS, Augus 25, 1976, Ses also the recommendation of the Senate Governmental Affair
Cogamjtiae, supim note 1034 m 130: “In the ALT selection process (a) the ‘rulc of three' should
be abolished, allowing the agency 10 select any candidate an the regisier, (b) veteram’ preference
should be sholished, . .." The Civil Service Commission's own Advisery Committes on
Adminitrative Law Judgen in 1978 also recommended that ALTs be removed from the coverage
of the Velermne Prafercoce Acl

106y e momandum re "Revalidaiing the Administrative Law Examination™ from Paul 5. Crous,
Chiaf ALJ, Intersiate Commerce Commission 10 {OPM) Sieering Commitiee, Scptember 20,
1989, Reproduced in "Social Sccurily Adminimrative Law Judges - The Need 1o Change the
Administrattve Law Judge Examination,” Tab I, Submitted w OPM by the National Tressury

Employess Union {September 1989),
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were pupporting the concept of a unified corps of ALJs removed from the
agencies, also opposad selective certification--viewing it as antithetical to the
unified corps concept.

OPM's 1984 Announcement indicated that agencies could continue to give
“priority consideration” to applicants with special qualifications, but only if
the agencies "justify by job analysis that special gualifications enhance
performance, 1%

Since 1984 few agencies have been doing much hiring off the register, so
this issue has not been pressed by the sgencies, wilth one glaring exception--lhe
Social Security Administration. SSA, which has been hiring off the regisier,
has repeatedly pressed OPM to make it easier to appoint as ALTs its S5A staff
aitorneys, known as decision-writers (becausc in most cages they write Lhe
actual decisions for the ALTs who preside over these high-volume cases). '™

In 1988 SSA Commissioner Hardy asked OPM 1o provide SSA with lists of
candidates who hed agency-specific experience.’™ OPM's Director Homer
replied that SSA first had to justify this request by a job analyzis.'*® S5A's
internal reaction was that preparation of such an analysis would be costly
(ostimated at $100,000) and that it was not a realistic option because to be
"acceptable” to OPM, the analysis wauld require involving ALJs from other
agencies "who have a decicled interest against establishing any special agency-
specific qualifications. ”'o®

In 1989 newly-appointed SSA Commiesioner King again raised the issue
with OPM, reiteraling how important it was to be able to hire ALJs who have
& thorough knowledge of Social Security laws and programs.!™ Also in that
year, the HHS Disability Advisory Committee called on OPM to give SSA a
greater say in the selection process and in the developmeat of criteria for SSA
AlJs wm

This dispute, in part, reflects the problems with the overall selection
process discussed above. But it also suggesis a more fundamental problem
with the goal of treating ALJs as entirely inlerchangeable and fungible. To a

Wk gee note 951, supra.

W87 5ee GAO study, supra nole 1002.

WD) attzr from Dorcas R. Handy, 55A Commissionsr, 1o Constance Homer, OPM Dircctor,
October &, 1988 (Reproduced st Tab B of NTEU submissian w OPM).

108y corer from Constancs Homner Lo Dorcas Hardy, November 231, 1988, Jd. s Tab C,

WONe to Commiswioner Hardy from Louis Enoff, Deputy Commissioner, December 23,
1988, id. at Teb D.

W etter from Gwendolyn 5. King, 55A Commimsioner, 1o Constance Newman, OPM
Director, October 21, 1989, Jd, ot Tab E.

1072 ¢ sornmeradations of the Comminiee mproduced at Tab F (dated July 25, 1985).
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F. Conclusion

The process proposed in this chapter for hiring ALJs is not a novel or
radical one. Many of iis elements have been proposed before, and it largely
comresponds o the one used for hiring other high-level career federsl
employees. It would maintain the key role for OPM in developing the
minimum qualifications for the position and in examining and rating the
eligibility of individual epplicants, but it would do so much more efficiently,
while safeguarding merit seleclion principles, improving recruinment of
desirable candidates and satisfying the concers of hiring agencies.

V1. The Scope and Degree of ALJ and Non-AL]J
Independence

The APA insulates AlJs from polential sources of agency pressure in
several ways. Most non-ALJ adjudicatory decisionmakers are not prolected by
analogons statulory safeguards. Many agencies that use non-AlJ
decisionmakers insulate those decisionmakers from potential sources of agency
pressure in a variety of ways, however, See Chapter VI (B) of this report.

Conferring on sgency adjudicatory decisionmakers a high degres of
independence has significant sdvantages. But going too far in that direction
cin produce disadvaniages as well. The sdministrative law system has
atruggled for decades to select, and lo implement, a system of adjudication that
incorporites the optimal degree of independence of adjudicatory
decisionmakers. Any systcm neccessarily reflects & compromise among
conflicting gosls.

A. Advantages of Independence

1. The Constitutional Requirement--Avoidance of Bias

The primary advantage of ensuring that administrative adjudicators have a
high degree of independence from he agencies they serve lies in avoidance of
the potential for bias in favor of the agency's interests. OQur legal system,
imdeed the Anglo-American legal tradition, has long placed & high value on
adjudication by unbiased decisionmakers.  This value underlies the
requirement of Article ITT, §1, that federul "judges...shall hold their offices
during good behavior, and shalt, at stated times, receive for Lheir services
compensation, which shall not be diminished during their continuance in
office. Due process requires a neutral, or unbiased, adjudicatory
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disqualify if the gain or loss to the decisionmaker flows fairly directly from the
decision.

The core of each of the five propositions is supported by clear and
noncontroversial law, except that the first two proposilions are sometimes
misunderstood, especially the effect of a closed mind on issues of law or policy
or issues of legislative fact. With that one exception, the problems sbout the
law of bias do not relate to the soundness of the five propositions but relate to
their application and to dmawing lines in the borderland of each.

a. Personal Interest in Case Qutcome

Bias based on s decisionmaker’s personal interest is the easiest of the fve
forms of bias 10 understand. One who stands to gain or lose personally and
fairly directly by o decision either way is disqualified by reaspn of interest to
participate in the exercise of judicial functions. A disqualifying interest may
be pecuniary or may involve the imbalance that is assumed to persist in one
who has played the role of advocate in the same case. 100

The basic case on pecuniary interest of an officer with sdjudicatory
responsibilities is Twmey v. Ohio."™  Those accused of violating the
prohibition laws were tred before 2 mayor who was allowed to retain, as his
own compensation, costs assessed against defendants who were canvicied, but
the mayor received mo such compensation from defendants who were not
convicted. The Count held that the systern denied due process; “Every
procedure which would offer a possible temptation to the average man as
judge to forget the burden of proof required to convict the defendant, or which
might lead him aot to hold the balance nice, clear and true between the State
and the accused, denies the latter due process of law, *1%?

In Gibson v, Berryhill,'™® the Supreme Court held the Alabama Board of
Optometry, composed solely of independent practitioners, disqualified from
deciding that optometrisis who were employed by 8 company were engaged in
"unprofessional conduct™ by “aiding and abetting a corporation in the illegal
practice of optometry.” The Court recited the finding of the district court that

108014 U.5.C. $208 makes it a crime for an officer or employze of the executive brinch to
panticiprie in a delermination in which he, his relative, or his organization has a financis| interest,
¢xcepl thal & mgulation may moke a fmancial inerest “loo remole or 100 inconscquendial.”
Executive Order 11222, as amended by numerous subsequent Execuwtive Orders, and as codified
in 5 CFR 735, prescribes "Sundards of Eihical Conduct for Government Officers and
Employees.” For instance, "Employecs may nol (g} have direct or indirect financial interests that
condlict substantially .. with their responsibilities and duties as Federsl employesa..."

190l 273 U.S. 510 (1927).

%257, w1 §32. Scr also Ward v. Village of Monroevilie, 409 U.S. 57 (1972).

1811 V.5, 564 (1973).
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The Supreme Court upheld the system because both the claim payments and
the hearing officers’ salaries were from government funds. It found no
evidence that either the insurance carricrs or the hearing officers they
employed bad a source of impermissible bias against claimants.

b. Personal Bias

Personal bias can support disqualification of an adjudicatory decisionmaker
as easily as can bias based on personal interest in the oulcome of a case. The
concept of "personal” bias or prejudice puls the emphasis on an sttitude toward
persons and does not involve an attitude about issues of fact, law, policy or
digcretion, Impermissible personal biss includes: (1) bias against an
individusl based on a prior bostile unofficial relationship with the individual;
(2) bias against an individual based on the individual’s personal characteristics
{e.g., mace, religion, or ethnic origin); and, (3) bias toward an individual basad
on 8 prior unofficial positive relationship with the individual (e.g., a close
friendehip or an amorous relationship).

Berger v. United Starer™ s the major case on disqualification based on
personi] bias. The Court beld six to three that a judge was disqualified for a
prejudice against "pro-Germans,” including the defendants. The judge had
said that "one must have a very judicial mind, indeed, not to be prejudiced
agtinst the German Americans in this country....l know a safeblower...and as
betweszn him and this defendant, I prefer the safeblower,”

In the early years of the NLRB, many lower court decisions drew
inferences of impermissible personal bias of bearing officers based on the
court's perception that tha hearing officer was consistently favoring one party
to an adjudication. This is an ares in which bias is hard to verify or to refute.
It is also an area in which personal bias is difficult to distinguish from bias
based on s policy proference for or against organized labor, The first form of
biss is impermissible. The second form is inevitable, As long ss adjudicatory
decisionmakers are human beings, they will have binses based on their policy
preferences, Generally, the Supreme Court is more reluctant than many lower
courts to draw en inference of impermissible bias in this type of situation.!®

To be disqualifying, personal bias must have a prior unofficial source.
Thus, for instance, a decisionmaker would be disqualified if the bias were the
product of a prior personal altercation with a party. Bias that has its source
only in a prior official relationship between the decisionmaker and the party is
not necessarily disqualifying. The Court recognizes that a decisionmaker often
develops strong feelings for or against a party based on official dealings with

1985 L5, 22 (192D).
Wiges NLRB v. Pittsburg 5.5. Co., 137 U.5. 656 (1949).
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that the pructice must be forbidden if the guarantee of due
process is to be adequately implemented. 109¢

d. Prior Pusition on Legal Issves or Legislative Facts

A previously announced position on a disputed issue of law, policy, or
legislative fact does not disqualify a decisionmaker. The best case to illustrate
this important principle is FTC v. Cement Institute.'™ The Commission issusd
a cease and demst order ngainst use of a multiple basing-point system in selling
cement. Before instituting the proceeding, the Commission conducted a full
investigation and made reports to Congress and to the President expressing the
opinion that the multiple basing-point system was the equivalent of price fixing
in violation of the Sherman Act. The companies contended that the
Commission had expressed a "prejudgment of the issues" and that it was
"prejudiced and biased.” The Court upheld the Commissicn's order. The
Court specifically said that it was deciding "on the assumption that such an
opinion had been formed by the entire membership of the Commission as a
result of its prior officiel investigation.”'™® The facts that were in dispute in
the Cemenr Institure case were legislative facts, not adjudicative facts. The
Court made no mention of any question of prejudgment sbout what any
particular company had done. Issues about acts or practices of particular
companies were either nonexisteat or incidental, The central question of fact
was whether the multiple basing-point system restrained competition.
Prejudgment of legislative facts is not a basis for disqualifying a
decisionmaker, '

1096L;  In some circumstances, the coal of assigning separate individuals 1 investigalion and
adjudication of a clesd of diepules seems excessive. [n such circummances the courl permnils
decisiommaking by the invemigsior. A school principal inveslgates & <lsim of student misconduct
and then tmakes a decision. Despite the combination of investigating and prosecuting, such a
hesring is consistent with due process under Goxy v. Lopez, 419 U.5. 365 (1975). The Coun
also approved invesligation and adjudication by the samo officers within 4 priscn in Wolff v.
McDoonell, 418 U.S. 539 {1974),

7333 1.5, 683 (1948).

109814, a1 700.

M 0her case law aippons the Cement Instinue decision. An outstanding casc is Unitsd
Sutes v. Morgan, 113 LL5. 409 (1941}, known as the Fourth Morgan case.  Afier the Supreme
Court had heM In the Second Morgan case, 104 U8 1 (1928), that the Secrelary of Agriculture
twd denisd » fnir hearing o the market agencics of the slackyards, the Secrelary vigoroualy
erilicized the Courl's decision in a letar to the New York Times, axscrting that the $700,000 at
jume "rightfully bzlongs 10 the farmers.” The markel agencics then charged that the leeer
disqualified the Secrcuary from reconsidering the caa afier it wee remanded 1o him, The
Supreme Court rojected the charpe:
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unconstitutional any system of adjudication implemented by a multi-function
.my.llm

Generally, both legislatures and courts have declined to eccept these
wrguments, for good reason--the analogy on which they are premised is wesk
at many points. First, the strict agency-based separation of functions approach
we have chosen in the criminal justice context is extremely expansive and
inefficient. It may be justified in that context because of the extraordinarily
high value we place on avoiding the risk of erronsously incarcerating people.
It by no mesns follows thal we should select the least efficient and most costly
institutional structure for adjudicating disputes concemning social security
benefits, persounel decisions, utility prices, environmentsl regulation, etz,

Second, even in the unique context of criminal adjudication and potential
incarceration, some combinations of functions are not inconsistent with
fundamental fairness. There is po inherent conflict among the functions of
policymsking, investigation, and prosecution. [ndsed, district attorneys often
perform some imvestigative functions, and they make many policy decisions in
the process of exercising prosecutorial discretion. Even the invesligative and
adjudicative functions are not inherently inconsiztent. Many nations with well-
respected systems of criminal procedure asgign some  investigative
responsibilities to judges.

The most obvious potential for conflict arises from combining the
prosecutorial function and the adjudicative function. In the crimipal justice
comtext, strict separation of these functicas makes good sense. Sepamtion of
even these functions is much less important in the administrative justice
context, however. Many agency adjudications are mot analogous to criminal
trials, When an agency decides whether an applicant is eiigible for a statutory
beusfit, for instance, no one in the agency performs a function close to that of
& prosecutor, Even when the analogy is closer (e.g., a proceeding to decide
whether to impose an administrative sanction), tbe classes of disputes are
easily distinguished basad on the penaltics at stake, No agency has the power
to order incarcemtion.

Third, separation of functions can be implemented at the level of
individuals rather than at the agency level. To the extent that combining
functions creates a conflict of interest, that conflict is largely a function of
peychology and human emotions. No one would want the prosccuting district
attorney to decide whether one is guilty, becasuse district atiomneys prefer to
*win" cases rather than to “lose” cases. It is difficult for anyone who has

1Rigee, o.p., Ash Council Report an Selected Independem Regulstory Agencies (1971)
(urging reamignment of adjudicatory funclions from mgencies to sn sdministrative coun);
Presidoni's Commitiee on Administrative Mansgement {1937) (urging thal no sgency be given
both adjudicative and prosecutorisl responnibilities).
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(B) to proceedings involving the walidity or
application of rates, facilities, or practices of public
utilities or cartiers; or

{C) to the agency or a member or members of ihe
body comprising the ageacy.

The APA separation of functions provision applies only to
“adjudication required by slatute 1o be determined oo the
record after opportunity for an agency heanmg® (i.e., to
formal adjudication), The APA coamlains no statutory
restriction on combining functions when an agency engages
in "informal adjudication.” Informal adjudication is
govemed by very few statulory restrictions on apency
procedural discretion.®  Agencies conduct more informal
adjudications than formal adjudications.

In formeal adjudications the words of the APA are susceptible to an
interpretation that would forbid too much. Section 554(d) states that "An
employee. ..engaged in the performance of investigative...functions...in a case
may not, in that or a factually relaled case, participate or advise in the
decision....” That provision operates soundly in an accusatory case in which
an investigator is attempting 1o prove a case against a respondent. But abeut
four-fifiths of all adjudications in federal agencies are claims cases, in which an
invesligator may be as much motivated to develop facts in favor of a claimant
as against the claimant; for all such adjudication, the APA provision, if carmied
out mccording to its literal language, is harmful. Fortunately, most claims
disputes are not governed by the formal adjudication procedures of the APA.
The Supreme Court upheld an adjudicatory system in which the adjudicators
also perform investigatory functions in Richardson v, Perales.”

‘The APA's excessive language forbidding combinations of investigating
and judping in formal adjudications may be cured by legislative history. The
word “investigating” in §554(d) might plausibly be interpreted to mean
investigaling in an accusatory case. This interpretation is supporied by a
statement in the Senate Judiciary Committee Print of 1945:2 "The frst
sontence of subseclion {¢) [now §554(d)) is designed to assure, in so-called
‘accusatory’ proceedings, that those who hear the case shall not participate in
jts decision. The remainder of the subsection, in such cases, is designed lo

Ygee PBGC v. LTV, 110 S.Cu. 2668 (1990).
452 1.3, 380, 410 {1971}
Bgen. Dac. No. 248, 79h Cong., 2d Sess. 24 {1946) (emphasis addad).
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considerations applicable to deportation which the Congress may take wto
account in exercising its particulasly broad discretion in immigration
matters, "'® Two dissenting Justices complained that the Court had acquiesced
in & process in which "the hearing officer adjudicated the very case againat
petitioner which the hearing officer's superiors initiated and prosecuted. *41®

Taken ss & whole, the Court's decisions permit Congress and agencies Lo
conduct administrative adjudications through use of s wide variety of
mechanisms. The APA provisions applicable w formal adjudication require
relatively strict internil separation of functions and confer on ALJs & high
degree of statuinry independence from the agencies at which they serve. The
Court's decisions make clear that these unusually powerful safeguands of
decisional independence are not required by due process. The Court upheld
the combipation of prosecution and adjudicating in Marcelle and Accardi, The
Court has also upheld meny slate and local systems of adjudicatory
decisionmaking that involved less decisionmaker independence end greater
merging of roles and functions than exists in virtually any federal adjudicatory
sym.ll.lo

2. Greater Public Acceptance

It seems likely that individuals whose rights are adjudicated by agencies
fecl better about the result and the faimess of the process when they perceive
that the decisionmaker is independent of the agency. To the extent that non-
AL adjudicators are less independent of the agencies at which they serve, and
to the extent that perception end reality coincide, this increased public
scceptance should be counted as an additiomal advenlage of using ALJ
adjudicators,

It is bard to know how mmch significance fo attach to this advantage,
however. An individual's feelings concerning the faimess of an adjudicatary
process undoubtedly vary with many characteristics of the process (e.g., Is the

S w311,

127 i 315. The same yesr, in Shaughnessy v. U.S. ex rel. Accardi, 342 U.8. 280
{1955), the Court acquiesced in an ¢ven greater departure from the approach to separstion of
fumctions and independence of adjudicatory decisionmakers lhe APA applies to formal
adjudications, The members of the Board of Immigmstion Appeals are sppointed by the Augmey
Geoers! and serve mt his pleasure. The Auiorney General anpounced a program 1o deport all
alienn in 2 clags that inchuded Accardi. The Board jesued sn order of deporiation vo Accardi in an
adjudicatory proceeding. The Court upheld the deportation order. Two dissenting Justices
complained that "the Anomey General's publicized program made it impossible to cxpect his
mbordinates 10 give Accardi'n application that fair comideretion which the law requires.” Jd. at
293.

110g,,, ¢ 4., Withrow v. Larkin, 421 U.5. 35 {1975).
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for agency adjudicator positions. The studies discussed in Chapter IV provide
some empirical support for this relationship betwsen independence and
recruitment, There are st least four reasoms for this beneficial effect on
recruiting. First, the prospective adjudicators can have greater confidence that
they will not be subjected to pressure to resolve disputes in a manner they
comsider unjust, inappropriate, or unlawful. Second, they will have greater
confidence that their role i5 important and that they can bave a meaningful,
beneficial effect on our system of justice. Third, independence from the
agency implies a high level of job security. It is extremely difficult, for
instance, to terminate an ALJ. Fourth, they value absence of supervision and
control for the same reason most people do; they place a high value on
persopal and professiomal autonomy.

To some unceriain extent, independent adjudicators also may enjoy a
comparative advantage in their ability to control hearings. This advantage is
most clear in adjudications in which the agency iiself is a party. When the
adjudicator is independent of the agemcy, there is leas room for ambiguity
about who is in charge of the hearing--the hearing officer or the stafl counsel.
Independence may alsc be an advantage when the agency is not a party, but the
relationship between independence and ability to comtrol the hearing is less
direct and more subtle in this context. Control by the adjudicator is facililated
by the partics' respect for the adjudicator. That respect, in um, depends to
some extent an the parties’ perception that the adjudicator is unbiased. The
complicated relationship between independence and perceptions of bias was
discussed in Chapter VI {A)(1) and (2).

B. Safeguards of Independence

1. Statutory Safeguards Applicable to ALJs

The APA provides significant protection from potential bias by creating
and defining the position of ALY. All formal adjudications must be presided
over by (1} the agency, {2) one or more members of the body which comprises
the agency, or, (3) one or more ALJs.''" As a practical matter, the presiding
officer at a formal adjudication almost always is an ALJ, simply because most
apgencies have far ioo many cases to designate either the agency (usually a
cahbinet officer, commissioner ot collegial body) or & member of the agency
{usually one of several comnussioners in & collegial bady) to preside over any
adjudication. In addition, some agencies voluntarily use ALJs to preside over

NEg 1.5 C. §556(h).
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2. Safeguards Applicable to AJs

Judge John Frye's 1991 report to the Conference contains a wealth of
information ahout the important class of agency employees we have referred to
a2z non-AlY adjudicators or administrative judges (AJs).'"'" Judge Frye
determined that non-AlJs preside in 129 different types of adjudications.''?
Of those, 83 types of adjudications are now active. In total, A¥s adjudicate
approximately 343,200 disputes per year.''™ Tha nature of the dispules varies
widely, !’ They seem to cover a mnge of case types as broad as the range of
case types adjudicated by ALJs.

The statutory provisions that assure ALJ independeace do not apply to AJs,
Tt does oot necessarily follow, however, Lthat ATs depend on the agencies at
which they adjudicate. Nor does it follow that these agencies exercise
inapprepriate influence over non-AlJ decisionmaking by making use of
whatever dependency relationship might exist. Judge Frye discovered that AJs
enjoy a high degree of independence from the agencies for which they
adjudicate in a large proportion of cases. Our study of the attitudes of AlJs,
described in Chapter IV, shows that most AJs do mot comsider lack of
independence a significant problem.

Most AYs have a high degree of independence, attributable to two
phenomena. First, many agencies voluntarily refrain from imposing on AJs
any form of performance appraisal or informal review of decisionmaking.
Where non-ALY adjudicators have no duties other than adjudication, agencies
refruin from engaging in performance appraisal of non-ALJ adjudicators in
53% of case types and in 79% of all cases."®  (Understandably, most
agenciss engage in performance appraisal of employees who bave
responsibilities in addition to Lheir role as part-time adjudicators.) Similarly,
agencies refrain from using informal review or informal quality control
measures in 45% of case types and 62% of all cases.'? Second, in other
large classes of cases, AJs are emploved by an institution that behaves
independently from the agency for which the adjudicatory function is being
performed (e.g., the Board of Yeterans Appeals employs Lhe adjudicatory
officers that decide benefits disputes for the Depariment of Yeterans Affairs).
This institotional siructure sccounts for 30% of case types and 23% of all

"8Erye Report.
N atd.
UZ52 at 4,
W2yt w45,
M2y a8,
2B at 167.
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cases. '™ For these case types, the safegnards of independence are statutory,
since Congress created the institutional structure by statute.

Between them, these two means of assuring the independence of Als apply
to 65% of case types and 91% of il cases."® These slatistics suggest that, to
the extent independence of federal adjudicatory officers is perceived to be a
desirable goal, lack of independence is a poteryial problem in only two
circumstances. First, 315% of case types and 9% of total cases are adjudicated
by AJs who are subject to some form of informal cootrol by the agency for
which they preside. Second, 70% of case types and 73% of all cases are
adjudicated by AJs whose independence is assured only by voluntary agency
practices and not by statute. These two classes of cases present different
concerns.

For the adjudications in the first category, the concem is the potential for
bias and/or the potential for perception of bias. It is hard to know the extent
to which these related concerns are justified. In at least two situations, an
agency's use of informal controls over agency adjudicators should not cause
much concern. The first is where there is little reason for concern that the
agency itself is biased. Most benelit cases and most adjudications in which the
agency itself is not a party would seem to fit in this category. The second is
where the agency uses its informal control mechenisms only to advance goals
independent of ihe substantive outcome of a dispute {e.g., to improve
adjudicators' efficiency or their proficiency in writing opinions). Without
conducting an intensive investigation of an agency's methods of evaluating
adjudicators and/or its methods of informal review of adjudicators’ decisions,
it is impossible to determine wheiher an agency is using performance appraisal
and/or informal review mechanisms only o further such laudable goals, or
whether instead its methods of appraisal and review tend to create some bias in
favor of the agency's interests. Most Als do not perceive a problem of this
type.!1%

In the second class of cases--where the agency does nol engage in
performance appraisal or informal review but where it is statutorily permitied
to do so--the concerns are somewbat different. The only present concem is
that affected members of the public may perceive bias attributable to lack of
adjudicator independence even though that perception bas no factua] bias. This
coocern is easy to allay, however. The agency can issue a rule or policy
staiement that announces to the public its policy of not subjecting adjudicatory
decisionmakers o performance appraisal and not subjecting their decisions 1o
informal review. The second concem is the poteatial that the agency might

1WArS a1 165,
V255 at 168,
112 gee resulls of survey described in Chaper IV,
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create achual adjudicatory bias in the future by beginning to subject
adjudicators and adjudicators’ decisions to methods of performance appraisal
or informal review that interfere with adjudicators’ independence.

The only certain and permanent means of avoiding all poteatial for bias by
agency adjudicatory employees is through statutory enactment. If it believes
that the problem of hias or perceived bias is sufficicotly serious, Congress can
elimingte the problem in any of four ways: (1} amend the sgency's organic
act by requiring it to use APA adjudication; (2) amend the organic mct by
requiring the agency to use ALJ sdjudicators; (3) amend the act by prohibiting
the agency from using performance appraisal or informal review; or, (4}
amend the act by creating an institution independent of the agency to employ
the adjudicatory personnel (e.g., the Board of Veterans Appeals). These
mechanisms are functiona! equivalents in terms of their effects on Lhe
independence of adjudicatory officers. They may have significantly different
effects in other respects, however, because AlJs' salaries often exceed Lhe
salaries of non-AlJ adjudicatery officers.

This statutory sclution could create other problems, however. (See the
discussion of potential sdverse consequences of independence in Chapter V1
(C).) Congress might want to sdopt such a solution only in siluations where
the potential for acthual or perceived bias is particularly strong (e.g.,
enforcement or sanction cases), In other contexts, the agency can reduce
cancerns about potential bias by making public jts methods of implementing
performance appraisal of adjudicatory employees and/or its methods of
implementing any system of informal review of the decisions of such
employees, If the published methods or criteria suggest strong potential to
introduce biss in adjudicatory decisionmaking, the affected members of the
public can complain to the agency and, if necessary, to Congress. If the
published methods or criteria do not raise such concerns, but the agency
deviates from its published methods or criteria, the agency's adjudicatory
cmployees can complain to the agency or, if necessary, o Congress.

C. Potential Adverse Consequences of Independence

Conferring on sdjudicatory officers complete independence from the
agency for which they adjudicate has many consequences, including some
vodesimble ones, We will discuss these in three categories: loss of control
over policy; potential for interdecisional inconsistency; and loss of control
aver quality and productivity. First, however, it is useful to illustrate the
potential edverse consequences of adjudicatory independence by reference lo
the context in which we have traditionally placed the highest social value on
edjudicalory independence--adjudication of criminal cases in federa] courts.
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first goal by creating independent hearing examiners (now ALJs) who are
ingulated from potential agency control by the statutory safeguards discussad in
Chapter VI (B). They attempted to further the setond gos| by subjecling the
initial decisions of these independent factfinders to plenary review by the
agency. In the language of APA §557(b), "On appeal from or review of the
initial decision, the agency has all the powers it would have in making the
inltial decision except as it may limit the issves oa notice or by rule."® The
theary was that, by cxercizing its discretionsary power lo review, and to
change, any decision of an ALJ with which it disagreed, the agency could
maintsin control over all policy components of adjudicatory decisions
notwithstanding the initial role of the independent adjudicatory officer.

The need for agency cantrol over policy decisions has its roots in at least
three sources. First, the agency has a comparalive advantage in cxpertise vis-
i-vis the adjudicatory officers. This is not to say that agescy adjudicatory
officers lack expertise. Some have subject matier expertise before they take
the position; all develop axpertise aler several years of adjudicating disputes
involving a particular subject mauter. Rather, the assertion is relative; the
agency has greater subject matter expertise than the adjudicatory officer.

Expertise was the original justification for creating specialized agencies and
for assigning them, mather than generalist courls, responsibility for
adjudicating disputes within their expertise, An agency's comparative
advantage wilh respect lo expertise is a function of the concept of the
institutional decision. As a formsl matler, agency decisions resolving
adjudicatory disputes are made either by the agency head or by some
individual or subinstitstion to whom the apency head has delegated this
responsibility. In either event, the actual decisionmeking process usually
involves input from many individuals, typically including specialists in
dicciplines relevant to the subject matter of the dispute. The Federa! Energy
Reguletory Commission can be used to illustrate the point. When FERC's five
commissioners consider the issues in a pipeline certificate case, they rely
heavily oo input from the agency's siaff of enginzers, environmental scientists,
economists, and lawyers. The resulting decision by the agency is not the
preduct of oae individual but of many.

By itz nature, the institutiooal decision can reach a level higher in quality
than that attainable by the ablest of adjudicatory officers who are cut off from
sources of experl advice. The administrative process builds on the principle
used by 4 large medical clinic, which oRen can provide medical services
superior o those mny individual physician can provide, by bringing many
kinds of specialists into an organization siruciured to provide a maximum of
effectiveness to the aptitudes of each individual. The institutional mind has

HEmphasis added,
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broad approval of politically-influenced policymaking
demonstrates that Chevron is part of an effort to reconcile the
administrative state with the principles of democracy:

Judges...are not part of ecither political branch of the
Government....In contrast, an sgency to which Congress has
delegated policymaking responsibilities may, within the
limits of that delegation, properly rely upon the incumbent
administration's view of wise policy to inform its judgments.
While agencies are not directly accouniable to the people, the
Chief Executive is, and it is entirely appropniate for this
political branch of the Government to make such policy
choices—resolving the competing interssts which Congress
itself either inadvertently did not resolve, or intentionally left
to be resolved by the agency charged with the administration
of the statute in light of cveryday realities.!'™

Behind Chevron, then, lies the recognition that where policy is to be made
either by the politically insulated members of the judiciary or by the politically
accountable members of an agency, it best comports with democratic
government that the saccountable agency officials form the policy.
Governmental policy should have its onigin in the politically accountable
branches of governmenl, To the extent that Congress is unable to provide an
effective link between the people and the policies chosen by agencies by
enacting statutes that resolve all policy disputes, the President is responsible
for performing this function. In either case, agency policymaking should
reflect bias—the bias of Congress or, in the absence of legislative expression of
that bias, the bias of the President.

The Court's reference to judges in Chevron was to federal district and
circuit judges. The Chevron analysis applies equally to independent
adjudicatory officers in agencics, however. Indeed, independence here
corrtlates with absence of political accountability.  Thus, the more
"independent” the agency’s adjudicatory officers, the greater the comparative
ndvintage of the agency as a source of policy decisions.

Third, agency comtrol of policymaking is essential to tbe goal of
establishing consisteat and coberent policies. This reason obviously overlaps
with the goal of mwintaining interdecisional consistency, which is discussed in
the next section. It is somewhat broader, however, encompassing the need for
coherence as well.

WHps 51 p. 842,
"3 gt BE5-66.
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Adjudicative facts answer the questions of who did what, where, when,
bow, why, and with what motive or intent. Typically, they are specific facts
related to the conduct and charmscterictics of the parties o a dispute.
Legislative facts do not usually describe the parties or their conduct; rather,
they are the general facts that help any tribunal--legislature, agency, ALJ, or
court--decide questions of policy.

Most agency adjudications involve contested issnes of legislative fact, as
well as contested issues of adjudicative fact. Most decisions of agencies and of
ageacy adjudicatory officers resolve both iypes of "factual® disputes. A
regulatory agency's decision whether to allow a firm to charge a particular
price often depends as much or more oo the decisionmaker’s beliefs conceming
the competitive structure of the market as on the decisionmaker's beliefs
concerning the particular firm's costs. Similarly, a benefit agency's decision
whether an applicant is experiencing disabling pain often depends rs much on
the decisionmaker's heliefs concemning the etiology, symptomology, and
functional effects of pain as on its beliefs concerning the particular spplicant's
symptoms of pain.

In each of these cases, and most others, the adjudicatory decisionmaker is
making decisions based partly on resolutioo of contested issues of adjudicative
fact and partly on resolution of issues of legislative fact. Yet, the latter
process js indistingnishable from policymaking. Indeed, it is the essence of
policymaking. To the extent that agencies are unable to control this policy
compeonent of adjudicetory decisionmaking through use of the mechanisms
described in Chapters VI(D) and V]I, an agency's use of independent
wdjudiceiory officers limits the agency's ability fo control policymaking and
places some policymaking power in the hands of its decentralized and
politically unaccountable adjudicatory officers.

2. Potential Interdecisional Inconsistency

The relationship between use of independent adjudicatory officers and the
potential for interdecisional inconsistency is simple and direct. Even the use
of two independent adjudicatory officers to resolve disputes of the same type
creates the risk (perbaps the inevitability) that the two officers will reach
different results in retionally indistinguishable cases because they see the cases
through different prisms. The potential for interdecisional inconsistency
increases with increases in the number of independent adjudicatory officers,
incresses in the difficulty of the disputes they resolve, and increases in the
degree of subjective or normative judgment required to resolve the disputes.
The potentisl for significant interdecisional inconsistency is a major concem
because it violates a cardinal principle of our system of justice--like cases
should be resolved in like manner. It also causes a host of collaters| problems
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courts, SSA conducled m study of the perceived problem of delay in its
disability decisionmaking process. When the SSA examined the causes of
delay, venation in the work habits and productivity of its then 700 ALJs
emerged as a clear culprit. The average ALY decided 324 cases per year, but
the productivity variance among AlJs was enormous.  Endividual AlJs
decided as many as 1,440 and as few as 120.""2 Since cases are assigmed to
ALJs randomly, differences in the mix of assigned cases cannot explain more
then a tiny fmction of this vanation in output. As described in Chapter
VI(D)(1), SSA"s efforts to improve the productivity of its ALJs has produced
more frusteation than beneficial results.

D. Agency Power to Constrain ALJ and Non-ALJ Discretion

Any ageocy can constrain the discretion of its adjudicatory officers through
use of some combination of three formal devices: (1) issuance of a valid
legislative rule that resclves gemerically ome or more recurring issues that
otherwise would be subject to case-by-case resolution; (2) implementation of o
systemn of binding precedents; and (3) agency review of Lhe initial decisions of
adjudicatory officers. The availability of these methods of control does not
depend on whether the officer is an ALY or a non-ALJ or on the degree of
independence from the agency the officer enjoys. We discuss the uses and
limils of cach of these control mechanisms in Chapter VI(D)(2)(a)(b) and (c).
The legal effect of a fourth device—issuance of interpreLative rules--is less
clear, We discuss that device in Chapter VI(D)(2)(d).

The degree of independence of the adjudicatory officer does bear some
relationship fo the efficacy of interpretative rules and of less formal methods of
atterupting te constrain adjudicatory officers' discretion. If an sgency uses
informal means to communicate o its adivdicatory officers its strong desire to
implement a particular policy, to increase interdecisional consislency in some
respect, or to have all adjudicatory officers strive for a specified minimum
level of productivity or quality, the communication is likely to have greater
effect if ihe officers are to some exient dependent on the agency. The agency's
statutory inability to engage in performance appraisal, or to affect an officer's
level of compensation, work assignments, etc., or the agency's voluntary
decision to refrain from performing these normal managerial functioos,

932 a1 120-21, By fiscal year 1991, the average SSA ALJ was deciding 408 cases per
yesr, Gffice of Hesrings and Appeals, Key Workload Indicelor, Second Quarter Fiscal Yemr
1991, p.l {covers Quarters 1-2 of FY 1991). There were siill approximately 700 ALJs. The
number has since increased 1o 866,
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lawyers. Unti] courts address these issues, the propriety and efficacy of any
agency's efforts to enhance the productivity of its AlJs remaing in grave
doubt, notwithstanding the Second Circuit's holding for the SSA and its
acknowledgement that the agency was trying to further "[s]imple faimess to
claimants awaiting benefity. "3

The MSPB decision in $54 v. Goodman,? illustrates the problems that
have arisen from the SSA's attempts to coerce AlLls to be more productive.
Goodman was identified as a jow produelivity ALY in 1980. The SSA told
him to increase his productivity, provided counseling to mssist him in doing so,
admonished him to delegute opinion wiiting to staff attorneys, and placed him
on notice that the SSA would initiate a proceeding to remove him for cause if
be did not improve. For the next 2-1/2 years, Goolman continued to perform
s before: he declined to delegate opinion writing, decided about half as many
cases as the average ALJ (60 percent of SSA's goal), and remained the least
productive ALJ in his regional office.™ At that point, SSA made good on its
threat--but the threat turned out ta be hollow. The MSPB held that Goodman's
low productivity was an inadequate basis for removal, noting its unwillingness
to infer that the national average was an appropriate measure of "reasonable”
ALJ productivity, or that perfortnance at 60 percent of that level was
unacceptable productivity. ™

If the MSPB decision in Geedman is & functional application of the Second
Circuit's distinction between reasonable goals and unreasonsble quolss, no
agency has a chance of improving the prodluctivity of its ALTs by establishing
goals. If evidence that one is only half ss productive as one's peers is
insufficient to support an inference of unacceptably low productivity, it is hard
to imagine what evidence would suffice. The MSPB speculated that
Goodman's case mix might differ from the average ALJ docket.™ This
statement is dubious, to say the least, With the large number of cases and
random essignment to ALJs, the probability that Goodman's docket differs
siguificantly from the average is remote. At a minimum, the SSA's slatistical
evidence should have been sufficient to shift the burden to Goodman to preseat
evidence that his docket was aberrational.

The MSPB suggested in a footnote alternate means by which the SSA might
enhance ALJ produclivity.” If the SSA direcred ALlJs to use staff opinion
writers ar to take other reasonsble steps to improve productivity, the M3PB

Brg, u 681,

THo M.S.P.R. 321 {1984), §8 AD. L. 20 (PIKE AHD FISCHER) 780 (1964).
Mrd, 7283,

14, a1 789,

Hrd, w0 T8S.

T, a1 780 1. 11,
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be noled that almost ALJs reject the notion that their role is o make agency
policy to any great extent, !>

a. By Legislative Rule

Virtually all scholars and judges who have considered the question have
concluded that legislative rulemaking is the preferred means by which an
agency can exercise control over the policy compoments of adjudicatory
decisions. Most agencies that have the power io adjudicate slso have the
pawer to issue rules whose effecls are indistinguishable from statutes. APA
section 55313 requires an agency to use a three-siep process to issue a
legislative rule: (1) public potice of the proposed rule; (2) receipt and
consideration of comments on the proposal; and, (3) issusnce of the rule
incorporating a concise general staternent of its basis and purpose.

A valid legislative rule is binding on citizens, agency adjudicatory officers,
and on the agency itself. A legislative rule can have the effect of eliminating
what ptherwise would be a party’s right Lo 8 bearing to resolve contested issues
of fact or of reducing the scope of a class of adjudicatory proceedings by
eliminating the need for the agency or the adjudicatory officer to resolve one
or more factual issues. In other circumstances, a rule can transform a
complicated subjective decisionmaking process into a more manageable process
of applying one or more ohjective criteria. Many agencies have adopled rules
to serve these purposes.''® As the Supreme Court recognized in Weinberger v.
Hynson, Westcoit & Dunning, an agency frequently "could not fulfill its
statutory mandate” without issuing legislative rules that bave the effect of
e¢liminating the need to conduct thousands of hearings governed only by broad
subjective decisionmaking standards. '

USThe Al survey (question #9(), ace appendix) revesls that only 1% of respondenis
indicated thay they conceive of their role 15 making policy to & “great extemt” and 8% 10 "some
exiént.” However, 24% of respondents said they st least otcasionally make suggemions o the
agency for policy changes (question 10(k)).

11355 11.8.C. §553.

365y, e.g., Heckler v. Campbell, 461 U.5. 458 (1983) (agency rule prescribing "grd™ for
delermining svailubility of jobs in the U.5. cconomy climinatea the need o litigale this jamue in
owny socinl security dieabilily cmses); Welnberger v. Hynson, Westcott & Dunning, 412 U.S.
509 {1973) (spency rule prescribing minimum acceplsble evidence to suppon finding that drug is
effective eliminawes the meed 10 conduct hearings on this issue when evidence tendered fails 1o
mest an objective critzrion sisted in the mule); U.S. v. Slorer Broadeasting, 351 U.S. 192 {1956)
{agency rule limiting number of broadcasting sislions an jndividual can swn eliminates nead for
hearing o decide whether o lssue license 1o individual who slready owned maximum oumber
permitied by rule),

H¥312 U.5. m 621,
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comsidering adoption of the following rules as means of furthering specified
statutory goals) invites participants to submit comments relevant to the
forward-looking, instrumental purpose of a rule. Partics have s natural
incentive to eddress questions concerning such issues as the generalizability of
mltemative patierns of fact, alternative means of shaping conduct, and practical
problems in implementing ajternative rules. Similarly, parties have incentives
t include in their comments studies and zffidavits of experts addressing issues
like: {1} the frequency of occurrence of various factual patterna; (2) the likely
efficacy of alternative rules in shaping conduct; (3) the cost of compliance with
alternative rules; and (4) the practical problems inherent in implementing or
enforcing alternative rules in varying factual contexts. The rule produced by
this process almost certainly will be instrumenially superior to any “rule”
produced by the process of adjudicating a specific dispute.

The second adventage of rulemaking inheres in the eohanced political
gcoountability of agemcy policy decisions adopted through the rulemaking
process, Before an agency can make a binding policy decision through the
rulemaking process, it must issue a public notice of its proposed rule. This
Notice of Propased Rulemaking enables citizens who oppose or support the
proposal to alert members of Congress to the existence of the proposal and to
express their views of the agency's proposal to those politically accountable
officials. This, in tum, aliows Cangress to express Lo the agency its views
concerning the proposed policy decision and, through the process of
congressional oversight, to affect agency resolutions of policy disputes.'"® By
contrast, when an agency announces a policy decision in the context of
resolving a particular adjudicatory dispute, Congress usually has no prior
notice that the ngency is proposing to make such a decision, and Congress has
much Jess ability to influence the agency's policy decision.

Three advantages of rulemaking fit under the broad heading of efficiency.
Raulemaking eliminates the need to cogage in expensive and lime-consuming
adjudicatory hearings to address issues of legislative fact; rtulemaking
eliminates the need to relitigate recurring issues; snd, rules created through
rulemaking are easier and less expensive to eaforce and to implement than are
"rules” announced in the course of adjudicating specific disputes.

There is a substantial scbolarly literature that documents the extraordinery
inefliciency of adopting general rules through use of adjudicatory procedures.
The Food and Drug Administration, for instance, once spent over a decade

WElgas McCubbing, Noll & Weingast, Adminisirative Procedures as Insinuments of Polltical
Corurnd, 3 1. L. Econ, & Ora. 243 (1987),
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well, Moreover, FERC lacked confidence that it had sufficient understanding
of the effects of alternative ratc designs in differing circumstances to address
the issue on a dehnitive basis. Thus, the agency announced its policy goals in
general terms and asked its ALJs to consider ways of implementing those goals
8s each pipeline's rate design comes before un ALJ in the context of an
adjudicatory dispute,

FERC's use of rulemaking 23 a means of making binding policy decisions
is generalizable to many agencies. Both regulatory and benefit agencies often
use rulemaking to a point, but then discover that the other recurring policy
issues they confromt are not amenable to rulemaking, at least until the agency
has 8 better understanding of the issues. At thet point, the agency relies on the
case-by-cass sdjudicatory process as its primary means of making policy.

In addition to these inherent limits on the efficacy of rulemaking, many
agencies have been deterred from extensive use of rulemaking by the high cost
und lengthy delay that pow chamcterizes the rulemaking process. Some
agencies that used to rely extensively on rulemaking have very nearly given up
on the process, 14

There are at least two explanations for this phenomenon. In the case of
several important agencies, Congress has added expensive and time-consuming
procedures 1o the normal APA notice-and-comment rulemaking process. The
FTC Improvement Act of 1974,"'% and the Toxic Substances Control Act of
1976, ilflustrate this sslectively implemented congressional innovation, An
intarasted person is entitled to "present his position orally” if "the Commission
determines that there are disputed issues of material fact,” and "to conduct
such cross-examination...as the Commission determines (i) to be appropriate,
and (ii) 10 be required for a full and true disclosure with respect to such
jssues, *

Congress’ intent in FTCIA and TSCA was laudable. It wanted to provide
an opportunity for limited oral testimony and cross-examination with respect to
those few specific issues of contested fact critical to the outcoms of a
ralemaking. This congressional innovation has been a failure, however.
Agencies subject to statutes that require limited cross-examination on a limited
onumber of issues provide instead 8 broad right to cross-examination with
respect to all issues raised by a proposed rule. That, in tum, virtually

N8¢,0 Maghaw & Harfs, fnride the Narional Highway Traffic Safety Administration: Legal
Determinants of Bureaucratic Organization and Performance, 57 U. CHl. L. REv. 443 (1990); J.
Mendeloff, THE DILEMMA OF TOXIC SUBSTANCES REGULATION 7-16 (1988); Pierce, Two Problems
in Administrarive Law: Political Polarity on the D.C. Clrenit ond Judicial Deterrence of Agency
Use of Rulsmaking, 1988 Duxe L. 1. 300.

hs1s 0.5.C. 857,

W15 U.5.C, §2601.
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and "general® with the judicial adjectives detailed and encyclopedic. Ta avoid
significant risk of judicial reversal of a rule as erbitrary and capricious,
agency kmows that it often must incorporate a stalement of basis and purpose
several hundred pages loog, The statement must discuss to the satisfaction of a
court all important issnes raised in comments, afl stahitory decisional factors,
and all superficially appcaling alternatives to the rule adopted.!'” This
increases significantly the smount of time required to issue a rule and the
agency resobrees that mnst be devoted to a4 ralemaking. It 15 pot uncommon
for m single rulemaking to require a decade and commitment of 10% of an
agency's total staff resovrces.

Whan the agency completes the time-consuming and bundensome
rulemaking process, it is by no means assured of judicial affirnance. During
the period 1984-85, reviewing couris affirmed only 40% of agency rules.!'™
Moreaver, reviewing courts are less charitable lo apencies that rely on
rulemsking. Courts reverse or remand rulemakings more frequently than they
mverse Or remand adjudications, and they reverse adjudications conducted by
agencies that rely heavily on rulemaking more frequently than they reverse
adjudications conducted by agencies that decline to nse rulemsking, '™

The fingl source of agency deterrence of rulemaking is the cost,
unceriainty, and delay attendant to OMB review. Executive Order 12,291
instructs all Executive Branch agencies to submit “major rules”™ to OMB for
prepramulgation analysis and review. That process can yield protracted
pegotiations between the agency, OMB, and other agencies with conflicting
views on the rule. The need for centralized review of major rules to allow
interagency policy coordination has been well-documented.!""” Ways must be
found, however, to accomplish this function with less adverse effect on agency
incentives to act by rulemaking. OMB seems to bave made some progress in
this respect. The average time required for OMB review of major rules
declined significantly between 1985 and 1988.!1%

Thus, while rolemaking is a highly desirmble mechaniem through which
agencies can conbtrol the policy components of adjudicatory decisions,

Mgy J. Mashaw & D. Hardm, THE STRUGGLE FOR AUTO SAFETY {1990); Pierce, The
Unintended Effects of Judicial Review of Agency Rules, 43 ADMIN. L. REv, 7 (1991).

WMgchuck & Elljott, To the Chevron Station: An Empirical Srmdy of Federal Administradve
Law, 1990 Duxe L. J. 984, 102].

M4, w 102123,

UT5se Siraurn & Sunuioin, The Role of the Presidery and OMB in fnformal Rulemaking, 38
Alnav, L. REv. 181 (1988). We do mu address the imporant quamions concerning the extent 10
whith this process should be made open 1o public seruliny. See Gilthooley, Erecutive Oversight
of Adminiserative Rulemoking: Disclosing tke Impar:, 25 [Np. L. REV, 299 (1991).

i1%5.~ 1988-89 Regulatory Program of the United States, App. IV, Exh. 11, at 555.
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¢. By Precedent

To some extent, agencies can maintain control over policy and can maintain
interdecisional consistency by establishing a system of precedents analogous to
the sysiem long used by federal and stale courts. The needed eletnents of such
s system are (1) reasoned opinions, (2) accessibility of prior decisions, both to
the tribunal and to parties, and (3) treating precedents as binding unless they
are overruled,

A system of precedents can enable an mgency (o maintain conirol over the
policy components of the decisions of its sdjudicatory officers without
pecessarily reviewing each such decision in detsil. The agency can announce
and spply a policy in e single case and then assume that its adjudicatory
officers will adhere to precedent by spplying the same principle in all similar
cases that come before them in the Riture.

Many agencies have established 8 system of precedents, including
published decisions in every case and an index that allows any sdjudicatory
officer end any member of the public reasonable access to each decision. In
such an agency, sdjudicatory officers routinely find and apply agency
precedents.!'™  Some agencies are not well-positioned to establish such a
system, however. Again, the source of the problem is caseload. An agency
whose adjudicatory officers decide tens of thouszands or bundreds of thousands
of cases per year cannot write a reasoned decision in each case it reviews,
make all decisions publicly available, and provide an index that renders all the
decisions practically accessible to the public and to the agency's adjudicatory
officers.

d. By Interpretative Rule

Some agencies sttempt to maintain policy control by issuing interpretative
riles. Inerpretative rules differ from legislative rules in two important
respects. They can be issued without using notice-and-comment procedure,
end they have oo binding effect on members of the public.

SSA relies heavily on interpretative rules, which it calls Social Security
Rulings, to make policy applicable to its enormous end complicated benefit
programs. SSA takes the position that its Rulings bind its AlJs.""® Indeed,
SSA's practice of issuing binding Social Security Rulings was an integral part
of the agency's commitment to Congress to obtain greater consistency in its

Adminismraron’s Appeadis Council, 1987 ACUS 629, repringed in, 17 FLa, 5T. L. REV. 199
{15990,

UBgee findings of surveys of adjudicatory officers discussed in Chapter [V.

180gys 57 Fed. Reg. 7506-98 {March 3, 1992),
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far betier if Congress, the courls, and OMB eliminated some of the
unnecessary costs and risks of following the notice-and-comment procedure.
Then agencies like §SA would not be required to choose between two
unattractive alternatives.

e. Informal Pressure

An sgency also can attempt to use less formal means of enhancing
consistency and controlling the policy components of adjudicatory decisions,
The quality assurance and selective review programs S5SA attempted to
implement in the 1970s and early 1980s illustrate the many controversial issues
raised by such efforts. SSA's programs clearly were intended to enhance
interdecisional consistency. Depending on how you view the programs, they
also created impermissible bias, enhanced accuracy, and/or allowed SSA to
control benefits policy in contexts that were not amenable to control through
other means.

Once SSA discovered that its disability benefits adjudication system
implemented by 700 independent ALJs was plagued by major interdecisional
inconsistencies atiributable to the varying perscnal philosophies of its ALJs,!"®
it attempted to address that prohlem by implementing several versions of
informal gquality controls. In this effort, it initially had the blessing, indeed
the prodding, of Congress. "™

8SA addressed the problem of ALJ inconsistency by ordering its Appeals
Council to review on its own motion large numbers of ALY decisions. Most of
the decisions sclected for review had been made by ALJs with aberrationally
high benefit grant rates. The Appeals Council initially reviewed 100 percent
of the decisions of ALJs with grant rates higher than 74 percent. After ALJs
in that category expressed concem that the SSA might attempt 10 remove them
for cause if they continued their historic pattern of decisionmaking, several
courts held that this method of controlling ALJ conduct icfringed on the
decisional independence guaranteed AlJs by the APA.M™ Ome court--the
Second Circuit--upheld the validity of the program.'®' By the time the Second

N8 ger Chaptzr VI (C) (2).

"B For dewailed descriptions of the various programa, ser 1. Mashaw, et al., supra n. 1135,
Sec alsy Pierce, Political Controf Versus Impermissible Bias in Agency Decirionmaking: Lessony
Jrom Chevron and Mirrena, 57 U. Cwi. L. Rev. 481, 501-19 {1990).

W5y, o.5.. Barry v. Bowen, 825 F.2d 1324, 1330-31 (9th Cir. 1987); Association of
Adwinistrative Law Judges v. Heckler, 594 F.Supp. 1131, 11di-43 (D. D.C. 1984); Salling v.
Bowen, 64! F.Supp. st 1055-56, 1073; W.C, v. Heckler, 307 F.1d 1502, 1504-05 (\ih Cir.
1987, opinion amended, 819 F.2d (9th Cir. 1987).

1991 Nash v. Bowen, 869 F.2d 675, 678-41.
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(e.z., 40 1o 60 percent) would force them o sdopt similar decisional
standards. Thus, if SSA had establiched a presumptively acceptable runge of
grant rates, instead of selectively reviewing the decisions of ALJs with
vousually high pment rates, it would have reduced the problem of
interdecisional inconsistency by inducing both its unusually generous ALJs and
its unususlly stingy ALJs to modify their behavior 1o conform 1o group norms.
SSA was sble o accomplish only modest improvemeats in interdecisional
counsishency through its informal quality control programs. The high degree of
independence conferred on ALJs by the APA proved 10 be a major obstacle to
SSA's mbility 1o further that goal. SSA abandoned the program in 1984,

58A's effort to ephance interdecisional consistency also would have
increased decisionmaking accuracy. Accuracy is a primary goal of due
process. '™  To understand why coosisiency is 8 good measure, and perhaps
the only measure, of accuracy in this context, consider the pature of typical
disability cases. The largest proporlion of cases that reach the ALJ level
involve allegations of chronic pain, The second largest category of cases
involve allegations of aeuroses--usually anxiety or depression. Neither pain
por peurgsis can be measured objectively. [n the two most common
decisicnmaking contexts-chronic pain end neurosis--ALJs are reguired to
make yes-or-no decisians on disability when the applicant’s ability 10 work and
the sevenity of the underlying illness counid fall anywhere along a wast
spectrum. The ALJ can hope to do little more than draw e line on the
disability spectrum and use one's own judgment to determine on which side of
the line individual cases fall.

Accuricy in an objective sense ohviously is not a realistic goal in this
context. Accuracy in a relative sense is attainable only by forcing AlJs to
locate the yes-no line at approximately the same point slong the dissbility
spectrum. The comparative advantage of vsing ALJs lies in their ability to
place pain cases on a spectrum; for example, from 1 to 10, with 1" meaniog
slight pain and "10" meaning extreme pain. The disadvantage of using ALJs is
that diffsrent ALJs draw the line separating folerahle pain from disabling pain
at different points on the spectrum; for example, some ALJs will find level-2
pain disabling while others will find level-9 pain tolerable. Consistency, and
hence "accoracy,” is atiainable only by forcing each ALY to maintain a benefit
grant mate thet lies within a relatively narrow runge; for example, 40 to 60
percent. This constrains ALJs by making them draw the line between tolerahle
pain and dissbling pain at about the same point on the relative pain spectrum.

A carcfully implemented quality assurance program of this type also can be
characterized s 2 means through which the agency can control the policy
components of adjudicalory decisions in a context that is impervious to other

1% gee Mathews v. Eddridge, 424 U 5. 319, 335 {1976).
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E. Establishing an Appropriate System of Performance
Evaluation for ALJs

1. The Current Prohibition Against Performance Appraisal
of ALJs

Unlike slmost s11 othar federa] executive branch employees, sdministrative
law judges are excluded from the civil service performance appruisal
system."¥ Although the 1978 Civil Service Reform Act made it possible for
agencies to bring actions against most other federal employees based on
unacceptable performance,!'™ the Act explicitly exempted AlLJs from the
performance appraisals required under that system.''%

At the same time, the Civil Service Reform Act created the Senior
Executive Service (SES) for most of the top level "supergrade™ emplayees
{otber than Presidential appointees andd ALJTs) in the executive branch.'™™ In
addition to providing SES members with certain benefits (increased
compensation, opportunity for bonuses and sabbaticals, and some job
protections), the Act also required a system of performance evaluations that
was keyed to both compensation and possible removal from the SES, '™

s 1.5.C. §4301(2)}D) (1988) exampts ALle from the definition of “employee” For the
purpose of the poriormance appraisal mubthapters. Other employees nat covered include those of
the CLA and other national security agencies, foreign service membery (who have then own “up-
or-oul” symem), certain employess gutside the Uniled Swaves, certain medical persannel in the
Department of Veieran Affwirs, lemporary cmployecs of less than one year, and Presidential
appoinees.

N®pgar to passage of the 1978 Reform Act agencies could only bring aclions based an
condurt impairing the "efficiency of the service.” See Note, Adminisirative Law Judges,
Performance Evaluation, and FProduction Standands; Judiclal Independence Versus Employee
Accoumabiliry, 534 G.W.L. REv. 591, 602 (1985) (hervingfier "Note, ALY Performance
Eveluarion™). This exiremely well-resesrched note, prepared by L. Hope O'Keefe, wan very
helpful in preparing this preacm analyais.

1% This was done W0 mainain "the presem symem of providing proteciion for adminisirative
law judges.” Jd., ciling the House report in the legialative hisory of the Reform A1,

100g., Developmenis in the Law—Public Employment, 97 Harv. L. Rev. 1611, 1647-1550
{1984),

IMig., § U.SC, 543114315 (1988). Section 4313 specifiee the crileria for SES
performance appmiwls, They are w be "bascd on both individual and organlrationa)
performance, wking imo account such factory as—(1) improvements in efficiency, productivity,
and quality of work or service, inchnding any significanl reduction in peperwork; (2} con
¢fliciamcy; (3) immliness of performance; (4) other indications of the effeclivensas, productivity,
and performance quality of the smployees from whom the senior executive is reaponigible; and (5)






THE FEDERAL ADMINISTRATIVE JUDICLARY 1013

before the CSC (now MSPB) showing good cause for the action. The MSPB
has ruled that such a "good cause” charge may be based on agency productivity
evaluations.

Nevertheless, the statutory ban on ALJ "performance appraisals™ and the
even broader, longstanding CSC/OPM rule that states "An apency shall not
rite the performance of an administrative law judge,™'® when combined with
the high threshold of proof demanded by the MSPB in charges brought against
ALJs on productivity grounds, have made it very difficult for agencies to exert
managerial control over their ALTs.

As one perceptive commentator has writlen:

Despite these apparently disposilive provisions proscribing
agencies’ ratings of ALJs’' performance, ngencies face strong
pressures lo curb AlJe who deviate from desited norms.
Agency managers are thus frustraied by the delicate balance
inherent in managing a group of crtical employees charged
with implementing an agency's policy but npevertheless
supposedly independent of the agency. The APA and
agencies’ enabling statutes authorize agencies o review
ALJs' decisions, sometimes even de novo, as the primary
means of ensuring ALJs' accountability. However, from the
perspective of the agency, the right to review ALJs'
decisions supplies insufficient control. Review permits only
an afier-the-fact correction of a single decision, and,
although dislike of reversal undoubledly shepes ALJs’'
decisions, it does not normally modify behavior as
effectively as the choice between conforming to a given norm
and suffering direct adverse consequences.  Agencies,
therefore, gaze lustfully at the forbidden fruit of performance
evaluation.'™

Although ALJTs, once appointed, essentially achieve life teaure,’?' it was
not always contemplated that they would be so immume from any sort of
performance review., In 1941, the Attormey Genersl's Commitiee on
Administrative Procedure recommended an Office of Administrative Procedure
to sppoint examiners, exercise general supervisory powers, and remove

Mg CFR §930.211 (1991). This regulation "has remuined casotially the same since
[1947)." Sez Note, ALY Performance Evaluarion, supra note 1198 st 610, n. 113.

1MMo1e, ALY Performance Evaluation, supra vote 1198 a1 p. 59495 (footnotes omitted).

1200w hive been removed under 57521 and, as with other fadernl employecs afler 1978,
ther= is no mandatory reliremen) ags, (See Pub. L. No. 95-255, repesling requirenrent in §
U.8.C. 8335, of mandawry retirerment at age 70.)
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= Plan adequately for Administrative Law Judge
requirements to meet workload,

= Provide the Civil Service Commission with information to
dsteymine the adequacy of its Adminisirative Law Judpes
certifying practices,

= Develop Administrative Law Judges to their maximum
potential through treining or diversity of experience,

= Establish eppropriate management feedback mechanisms
to determine the effectiveness of an Administrative Law
Judge personnel management system. 1219

In his recommendations, the Comptroller General urged Congress to amend
the APA to:

= Assign responsibility for periodic evaluation of
Administrative Law Judge performance to a specific
organization. The responsible orgenization could be the
Civil Service Commission by itself or as a part of an ad hoc
committee composed of sttorneys, Federal judges, chief
Adminigtrative Law Judges, agency officials, and the
Administrative Conference of the United States.

= Clarify the exient to which the Commission can perform
its normal personnel management functions in the case of
Administrative Law Judges--issuing personnel management
guidelines and eviluating periodically agency compliance.,

« Establigh an initial probationary period of up to 3 years
and so eliminate immediate, virtually guaranteed,
appointment and tepure. !¢

A contemporaneous study by the Senate Governmental Affaire Committee

wrged that *Chief AlJs should take more responsibility for reviewing the work
of their ALTs for both quality and productivity.”'*7?

Vgt g iv,

Wbe ui wewi,

27STmy on FEDERAL REFULATION, Yor. IV, “DELAY N THE REOULATORY ProcEss,” 95th
Cong., 18 Sea,, at 110-112, 130 (Comum, Print July 1977},
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management &t the Social Security Administration and SSA ALJs over
performance evaluation has been addressed elsewhere in this report.'™® Suffice
it o say that il dates to the late 1970s,'™ was mbject to mixed signals by
Congress,'? and resulted in & series of decisions by the courts'™ and the
Merit Systems Prolection Board'?? that have not provided very clear signals as
to the limits of agency management prerogatives with respect to ALJs.

These cases have resulted either from ALJ organizations suing the Social
Security Administration to block management initiatives, or from the SSA
bringing charges "for good canse™ against individual low-producing AlJs
pursuant to § U.5.C. §7521. Each efforl has met with mixed success.

The ALJ-sponsored suits heve arguably established the principle that it js
improper for the agency to subject only those ALJs with high allowance mtes
to review, counseling and possible disciplinary action; but it remains noclear
whether the courts would have been so critical if similar review were extended
to ALJs with low allowance rates.'™ Agencies also appear to be courting
judicial opprobrium when they esiablish any numerical caseload quoras (or

1Z35ee Chapters § (CY(E);: O (@), VI (D} ().

12485, Subcomm. on Social Security of the House Comm. on Ways and Mcans, Social
Securily Adminisirative Law Judges: SURVEY AND ISSUE PAPER (Comm. Prim 1979). See alsa,
Lubbers, Federal Adminisirative Law ludges: A Focur on Our Fmvisible Judiciary, 33 ADMMN. L.
Rev. 107, 125 (1981).

IZThe 1980 Sociat Security Diasbility Amendmenta (known as the "Belimon Amendment”)
directad the S5A W increase s own-motion review of ALY decisions, expressing concem at the
Righ raie of ALT revernal of stale-level denials of claims and of the varance of migs among ALTs.
Sre Ama’n of Adminisrnive Law Judges v, Heckler, 394 F, Supp. 1132, 1134 (1984) {cxplaining
the Ballmoos Amendment). Ser genersily. D. Cofer, Judges. Burvaiieraw, ond the Queznon of
Independence: A Soudy of the Social Security Administration Hearing Process, Greemwood Press,
{1985).

12850, Ass'n of Administradve Low Judges v. Heekier, id., and othey cases cited in Mode,
ALJ Performance Evaluarion, supra note 1198 at 606, note BA. Since that article wap publishad,
the Secand Circuit rejected an ALY challenge to SSA productivity initimtives, Gnding S8SA's
“gaal” of 338 ALJ decisions per yeat to be reasonable, Mash v. Bowen, 869 F. 2d 475, 680 (Znd
Cir. 1989},

5o discussion of MSPB cases in Rosenblum, Comeris and Contemnis gf “For Good
Caure” as Criterion For Removal of Adminisirative Low Judges: Legal amd Policy Faciors, 6
W.N. Exg. L. Rev, 593 {1984).

\ZACer Nash v, Bowen, supra note 1226 a1 681. ("To coerce ALJs into lowering reversal
mss—ihat iz, inlo deciding more cases againsl cleimants—would, if shown, consitute in the
digtrict coun's words, s clear infringement of decinional independence.'”) See also Association
af ALfs v. Heckler, supra note 1226 at 1143, (Coun is eritical of 554 practices in this regerd,
but detlines to gram injumction becsuse "defendanis appenr 10 have shifled their focus.”) See also
the sentlement in Bona v. 584 (W.D. Mo, 1979) discusacd at Mole, ALS Evaliation, supra nolc
11948 at 606, n.36.
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behavior.'™ Cases involving "insubordination” bave also led to disciplinary
sctions, ' This latter type of charge is strengthened by the generally sccepted
notion that AlJs are sobject to the general administrative direction of the
employing agencies. The OPM Program Handbook oo ALJs, for example,
recites that, "Administrative Law Judges are subject 10 agency administrative
direction in such nonadjudicatory matters as bours of duty, travel, parking
space, office space, office procedures, staff essistance and organizational
structure, *103

Thus it seems clear that the MSPB procedure is a sufficient “weapon®
against ALJs engaged in misconduct or insubordination. '™ The difficulty with
the disciplinary process comes with respect to cases involving low productivity
or inefficiency. In these cases, all involving the SSA, the agency hus been
unsuccessful in its cases before the MSPB.

In the trilogy of SSA-ALJ productivity cases decided by the MSPB in
1984227 the agency brought to the MSPB what it considered to be evidence of

OE ., W See also SSA v, Bumis, 39 M.S.P.R. 51 (1988) {abusivz iangunge Lownrd
wpervisora would have warranted 30-day suspension; misusa of frea mail privilege would have
wuyranied 60-day suspension; removal on other grounds); 554 v. Fricdman, 41 M.5.P.R, 430
{1989}, (canceling hearings without reason; |4-day suapension); 554 v. Glover, 23 M.S.P.R. 57
(1584} (vulgarhy oward supervisor, throwing Mles; 120-dny mspemmion); 55A v. Caner, 35
M.5.F.R. 485 (1987} (wofual haraasmimt of employces; 70-day suspension); Department of
Commerce v. Dolan, 39 M.5.P.R, 314 (1988) (kicking employee; 14-day mupension); In re
Glover, 1| M.8 P.R. 660 (seizing memo, pushing employee, pressing cover of copy machine on
emplayee's hand; 30-day mspension); fn re Spietman, 1 M.5.2.R. 53 (1979} (Qalxfyiog facts on
ALJ spplication ko seek higher prade; 60-day muspensiop). All of Lhese cases were aflirmed by
unpublished opinions in the couns of appeals, Ser Streb, AL Digest, yupra note 1231.

IB4p o, S3A v. Brennan, 27 M.S.P.R. 247 {I985), aff'd sub. nom. Breansn v. DHHS, 787
F.2d 1559 (CAFC) (refunal to follow cass processing procedures, including routing of mail, use
of worksheets, erc.; 60-dny suspension); 554 v. Manion, 19 M.5.P.R. 198 (1984) (refusal to
ichedule heurings; 30-day suspension); S5A v. Anerberry, 15 M,5.P.R. 320 (1983); (refusal to
beat cases outeide area: 30-day suspension); S5A v, Boham, 38 M.S.P.R. 540 (1988) (refusal i
baar cases requiring travel; 75-day suspension).

1B9¢unra note 985 at 9. The Handbook goes on Lo eawtion, "Of course, Adminiirative
direetion in wuch maticrs may not be used as a means of affeciing, comrolling, or sanctioning
[ALYw'] dicigiona in formal’ proceedings.” Id.

136 that the agency always previils in these claims. See S5A v, Glover, 21 M.S.P.R,
47, T0-78 {1984) {crilicizing swiT member in decision or in memo 1 supervisor pol pood cause
for dincipling); 5$A v, Breanan, 27 M.5.P.R. 242, 148-49 (1983) (critical memo 10 supervisar
ot good cause); S5A v. Burtis, 19 M.S.P.R. 51, 60-63 (1988) (failure 10 sop crilicizing agency
in decimon nol good cause). In each of thepe cuven, however, discipline war apprmved on other
grounds, It also is fair lo ssk whether “insubordinaion® covers an ALJ's repested failure to
folkow agency policy. No charges brought on such a basis heve been identifict.

1BIge A v, Goodoun, 19 M.S.P.R. 32|; 55A v. Brennan, 19 M.S.P.R. 335, gpinion
clarified, 20 M.S5.P.R. 35; and S5A v, Balaban. 20 M.S.P.R. a7s5.
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notwithstanding the statutory exemplion of ALJs from ihe performance
appraisal system. 124

The good canse procedure for disciplining "bad apple” ALJs is rightly seen
85 a protection of the judges’ decisional independence. It requires a full APA
hearing before un MSPB ALJ. The "for good cause” test is taken quite
sericusly by the MSPH and, obviously, en agency will think twice before
mounting an expensive, time consuming, and disruptive case against one of its
own zitting judges. This is as it should be. Apgencies should view the
initiation of such proceedings, whether on grounds of misconduct,
insubordination, or low productivity, as a [ast resort.

Consistent with this view, however, agencies should esiablish other
dpproaches for mssessing and dealing with apparent or alleged instances of
misbehavior, bias or unacceptably low productivity on the part of their ALJs.
The two guiding priociples for doing this ought to be safegusrding decisional
independence and peer review. It is interesting 1o note that few ALJs surveyed
for this report report frequent problems with overly close supervision of work
{4 %) or with pressure from agencies for different decisions (8%). On the other
band, 40% complain of pressure from agencies for faster dacisions. %

4. The Conference Supports Management Norms for ALJs

The Administrative Conference in 1978 combined these two principles into
an approach to develop appropriate managerial norms for ALJs at the Social
Security Administration. ln Recommendation 78-2 the Conference said:'?

The Bureau of Hearings and Appeals (BHA) [now Office of
Hearings and Appeals (OHA)] possesses and should exercise
the authority, consistent with the administrative law judge's
decisional independence, to prescribe procedures and
techniques for the accurate and expeditious disposition of
Sacial Security Administration claims. After consultation
with ils administrative law judpe corps, the Civil Service
Commission, and other affected interests, [OHA] should

12110 gome respects this is not new. As early ns 1960, the Civil Service Commission denicd
4 petition from 9 ICC examiners who challenged 3 new apency momhly work repon. The
Coammission stalcd ". . . regardless of this independent status, & hearing examiner in noncthelens
an employee snd it i7 both the sgency’s right and duty lo have an account of his work and his
bours of duly.” Macy, The APA and the Heoring Examiner: Producis of a Vable Political
Soctety, 17 FED.BaR J, 351, 414 (1967,

1343622 1992 ALS survey, question # 14 (Appendix TV A}.

120Racommendation 78-2, “Procedures for Determining Social Security Dimability Claima,”
#AY2); 1 CFR 305.78-2 (3991)
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address individual managerial problems. In the first place, the chief ALJ or
other managing official (g.g., Director, Office of Hearings) could circulats
statistics on case dispositions among the agency judges.

This "peer pressure” would likely have & beneficial effect on performance,
Indeed, agencies employing large numbers of ALJs or AJs who resolve the
same classes of disputes {e.g., S5A disability cases, immigration cases) should
circulate periodic statistical enalyses of aggregete and individual
decisionmaliing patterns.  Through this mechanism, each judge wouid be able
to comparc his or her pattern of decisionmaking with that of his or her peers
and with group norms. The ability to sclf<identify as, for instance, an
unusually low-productivity adjudicator or an unusually generous or stingy
adjudicator, when combined with peer pressure, should emhance both
productivity and inter-ALJ consistency. Indeed, to their credit most ALls
responding to the survey acknowledge that mediocrity of some ALJs is at least
a "somewhat" serions problem. 124

Where peer pressure does not solve a problem of unacceptably low
productivity, other measures should be available to an agency. Under existing
MSPB caselaw, agencies have to fully document a slatistical case to succeed in
showing that low productivity is cause for discipline or dismissal under section
7521. If, however, agencies follow Recommendations 78-2 and 86-7 apd
develop (with ALJ participation) appropriate norms and statistical records, the
MSPB mute should become more feasible. This is not to say that agency chief
AlLJs and office managers should rush to bring actions against less-than-
average producers. Obviously, some judges produce on average less than
others. '’ Moreover, other techniques such ez counseling, training, and
ppportunities to improve performance should to be tried before filing charges
before the MSPB. Nevertheless, the possibility of filing charges should be a
real one.

5. A Proposed Approach

To eliminate any confusion about sgencies’ ability to develop, maintain and
enforce these propetly arrived at standards, the flat statutory exemption of
AlJs from the performance appraisal system and the broader OPM regulation

12 5e 1992 ALL survey question £13 {Appendin IV A). Of thoso responding, 17% labeled
this a "very” serious problem; 56% a "somewhat” serious problem.

1355, ¢+ Note, AL) Evalustion, supra nole st 1198 at 618, poiming out the danger of allowing
production quotas 1o keep raicheting upwards: “The purpose of the quota is 1o encoursge
undérproducers ko calch up with the avermge. Then the sversge goes up. However, if the quota
in baszd on the averge, the quota goes up. Swandards simply exdge higher and higher.”
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Nor 15 it difficult to conceive of a structural system to honor seperation-of-
functions concerns and provide peer review in such evalustions. Most
agencies have (or could have) chief ALJs, who could perform this task well.
Large-volume agencies have deputy chiefs or regiomal chiefs. While these
chiefs, like other top managers in agencies, are appointed to the position by the
agency,'™ it has beem recognized that their position (and the increased
compensation thai comes with it) rests in the individua)'s "substantial
administrative and managerial responsibilities,” not on policy expertise,’8
Thus, it is unlikely that agencies would exert improper pressures on chief ALTs
to use improper criteria in effectuating a performance appraisal system.
Mevertheless, if chief ALJs were given the lead role in this area, it would
likely be wise to increase their insulation from improper pressures from ageacy
policymakers by making their appointment and removal suhject to review by
OPM. This would permit chief ALJs to engage in the normal supervisory sad
managerial responsibilities without fear that their actions might be based on
impermissible pressure or motives. Chief ALJs should, however, be required
to submit their performance appraisal syslem (including any productivity
guidelines) to OPM for its review and certification. This would ensure action
by the chief ALY while also removing the agency (gua agency) from this
evaluation process. Indeed, if this system were put in place, section 7521
should probahly be amended to have the chief ALJ, in the name of OPM,
bring the charges against wayward ALJs before the MSPB.'™  Finally,
slthough performance-based monelary bonuses may be problematic, there is no
reason the chief AIJ could not be authorized to recommend nonmonctary
awards or commendalions to outstanding ALJs.

The success of this approach to performance appraisal depends heavily on
participation of ALJs in the development of performance critera and
guidelines. In sorme situations, peer review of problem performers can be
useful as well. Several agencies have elready instituted peer review for certain
types of complaints or allegations against ATJs. The Depariment of Labor's
Office of Administrative Law Judges has established peer review procedures

18152 Roseablum, supra note 12217 m 61)-14, ciing Atomey General Katzenbach's
opinion thal Agencics may promote ALJs w Chief ALJs without Civil Service Commission
patticipation, 42 Op. A’y Gen. 289 (1964).

1294,

1340, might be argued that il is unnecessary to fmatitule 2 somewhat cumbersome and poasibly
disruptive sysem of annual performance appmisal of ail ALJs. Argusbly it would be sulTiciemt 10
amend the exemplion from performance appraissl o allow egencies 1o undenake them on an
Individual basin sa a prelude 10 bringing a charge under section 7521. Chief ALTs would then
awail “probable cause” before undertaking a written apprisal of an ALJs performance--giving the
jodge a chance w respond to the apprisal and improve his or her performance. This would
simply add to the nodice, fairnest, and documentation of ensuing action at the MSPR.
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judicial conduct for ALTs'"™ will provide significant assislance in misconduct or
compleint cases,

Finally, there is one aspect of the MSPB process for hearing "for cause”
cases that merits reform. The Board at present, and for over a decade, has
emplayed only a single administrative law judge to preside over these cases
(and a few other low-volume calegones of cases). This places that individual
AlJ in the uncomfortable position of repeatedly having to judge his peers.
Nor are recusal motions & realistic possiblity. It would be far better, given the
pature of these cases, for MSPB to expand its pool of available judges to hear
such cases.

1t has been suggested that MSPB could have these cases heard by a panel of
three AlJs, with two of them being employed by agencies other than the
MSPE or the prosecuting agency, but assigned in rotation from a list kept by
OPM.® Multijudge peer review panels are common in both the states and
federul sytem'® and could essily be incorporated into the MSPB procedure. ¥

6. Evalvation of Judicial Performance at the State and Federal
Level

Evaluation of judicial performance is hardly a new or radical idea.
Evalustion progmams exist at both the federal and state court levels, and
administrative law judges in a large number of states are also subject to
performance evaluation.

The American Bar Association has issued Guidelines concerning the
proper role of such evalvations, and that supply specific performance measures
to be applied.'® The Guidelines recognize that such programs should be
*structured and implemznted 20 as not o impair the independence of the
judiciary,"™ but they also encourage use of performance evaluation for “self-

W odel Code of Judicial Conduct For Federal Administrtive Law Judgea, endorsed by the
Mationa]l Conference of the Administralive Law Judges, Judicial Administration Division,
American Bar Association (February, 1989).

1845ee Timony, Displinary Proceedings Against Federal Administrative Law Judges, & W. N.
ENG. L. REV. 307, 820 (1984).

18374, Ciling California's commission sysiem in particular.

¥ ndeed, Lhis would nol require & siswiory amendmen, since the APA permils agencies 1o
wst "one or more” ALls (5 USC §556 (0)(3)) and OPM adminisiers an ALY loan program under
5 USC §3344. 1If the many MSPB AJs were converied m ALJs, the need for loans would be
eliminated.

1B AMERICAN BAR ARSOCIATION GIEDELINES FOR THE EVALUATION OF JUDICIAL PERFORMANCE,
Specim] Commiltee on Evaiuation of Judicial Performance, August 1945,

18874, Guideline 1-2 (p. ix).
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some of these proprams is to generale information to be used in judicial
retention elections or in reappointment decisions.

The federnl judiciary has also shown interest in judicial evaluation.
Under the auspices of a Judicial Conferemce Subcommittee on Judicial
Evaluation, the U.S. District Court for the Central District of Illinois recently
completed a pilot judicial evaluation project involving the voluntary
participation of judges and attomeys.!”® The report on this pilot project states
that "the response of participants was overwhelmingly positive.”?® [g
addition, the Seventh, Eighth and Ninth Circuit Courts of Appeals have used
performance evaluation in making retention decisions for bankruptcy judges
and magistrates.’™  Finally, it is also worth noting that Congress has
expressed its concerns about current arrangements relaling to discipline and
removal of federal judges by creating the blue-ribbon National Commission on
Judicial Disciplioe and Removal, scheduled to complete its work in 1993,

Within the stale administrative judiciary, there is considerable use of
performance evaluation. All bat 4 of the 18 states (plus New York City) that
have adopted the "central panel” model of agency adjudication {(wherchy some
or all state ALJs are located in a central organization to be assigned to agency
cases on an as-needed basis)'? use at least the normal type of civil service
cvaluation. Eight states (plus New York City) submiited to the Conference
specially tailored performance appraisal forms for their judges and one state
{Maryland} submitted its propased plan.'Z?

Perheps the most sophisticated program is New Jersey's.'™ The New
Jersey Office of Administrative Law has developed an evaluation system
designed to reflect performance of ALJs, to indicate the need for improvement,

1288 Eege ral Judicial Comer, The Judicial Evalsarion Pilo Project of the Judicial Conference
Comminee on the Judiclal Braneh, August 1991 (by Darlene R, Davis).

1269 a1,

1270 423,

127 punhorized by Pub. L. No. 101-650 (Title IV, Subtitle TT), 104 Swat, 5124,

1279 18 waies are CA, CO, FL, HA, 1A, MD, MA, MN, MO, NI, NC, ND, PA, TN,
TX, WA, WI and WY, [Information suppliscd by Tmcey Brown, Ediwor, The Central Fanel,
Lutherville, MD (301) 3213993,

10y, eighl mates submitting sppraisal forms were CO, FL, MN, NI, ND, TN, WA apd
Wl.

1TMThe following description is derived from s welephone imerview with Randye E. Bloon,
Assimant Direclor Judicial Evalustion and Education, New Jersey Office of Adminisirative Law
(Fuly 1992) (Confirming written maierials on file »t Adminisirative Conference.)
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interpersonal relations with staff and caseload management. In most states, the
chief ALJ or panel director does the evaluating (glthough Idasho, Oregon and
‘Washingtoo have a unique arrangement of evalusting each other's ALIJs). '™
In some stales, the purpose of the evaluation (beyond meeting usual civil
BeTvice requirements) is not explained, although seversl states explicitly use
such evaluations for counaseling, training, reassipnment, advancement, and
even salary adjusiments.

Finally, as noted earlier in this report, federal AJs are not exempt from
performance mppraisal and several important groups of Als are subject to
performance mtings. Among the sctual appraisal forms on file at the
Conference are those applicable to AJs at MSPB, DISCR, the Trademark Trial
and Appeal Board, and the DHHS Departmental Appeal Board.

7. Conclusion

In summary, although the Administmtive Procedure Act's procedure for
disciplining or removing ALJs for cause afler hearing by the MSPB has
worked relatively well in misconduct or insubordination cases (except for the
overreliance on the single ALY at MSPR), it has not provided a realistic forum
for agency dissatisfaction with low-producing AlJs. In misconduct and
insubordination cases, or where & judge may be disabled, agencies with a large
corps of ALJs should establish peer review panels for handling complaints and
posaibly triggering MSPB actions. To assist agencies in holding ALJs
sccountable for unduly low productivity, the sistutory and regulatory
impediments to performance appraisals and ratings should be either eliminated
or at least modified o clarify that chief ALJs are responsible for management
of ALJ performance. Such responsibilities should include developing (with the
ioput of AlJs and advisory groups) appropriate case-processing guidelines;
collecting, maintaining and disseminating data on individual AlJ performance
in light of those guidelines: conducting performance appraisals of ALJs at
appropriefe intervals; undertaking counseling, training or other ameliorative
activities; and, where good cause exists, bringing charges against individual
ALJs hefore the MSPB. Chief ALJs, when essigned these specific managerial
responsibilities, should also be granted ndditionsl independence from agency
control by making their appointment and removel subject to OPM review,
Esteblishment of such a system would bring the federal administrative
judiciary into the mainstream of judicial sdministration as it is now practiced
in many leading jurisdictions throughout the nation.

1T T clephone interview with David R. LaRose, Chief Administrative Law Judge, State of
Washingion Office of Administrative Hearings (Joly 1992),
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Undemeath that seemingly simple ruls lurks a great deal of complicated case
law, however.

An initial decision, or an agency decision on review of en initisl decision,
is based on a series of findings and conclusions that can fall into three
categories: siatutory interpretation, policy, and fact. Each category is treated
in n somewhat different manner by a reviewing court, Moreover, courts
somelimes create subcategories that are treated differently {e.g., prmary facta
versus secondary inferences). The categories and subcategories are often
difficult to distinguish, and the thousands of court decisions rseflect
congiderable variation among judges.

1. Statutory Interpretation

The starting point in understanding judicial review of sgency
interpretations of statutory language is the two-step test the Supreme Court
established in Chevron v. NRDC:1TP

First, always, is the question whether Congress has directly
spoken to the precise question at issue. If the intent of
Congress is clear, that is the end of the matter; for the court,
ns well as the agency, must give effect lo the unambiguously
expressed intent of Congress. If, however, the court
detarmines Congress has not directly addressed the precise
question at issue, the court does not simply impose ils bwn
construction on the statute, as would be necessary in the
absence of an administrative intespretation. Rather, if the
statute is silent or ambiguous with respect to the specific
issue, the question for the court is whether the agency's
answer is based om a permissible construction of the statute.

As the Court reconceptualized the process of giving meaning to language in
agency-administered statutes in Chevron, only step one of the test involves
statwtory interpretation in the traditional sense of ihe term. Couns apply step
one independent of any reasoning or conclusion in either the igitial decision or
the egency decision. Increasingly, courts decide whether Congreas *has
directly addressed the precise question at issue” by refersnce to the “plain
meaning rule” {¢.g., Webster defines the statutory term to mean...").'® |n
some cases, however, courts supplement their effort to determine the meaning
of language by reference to the dictionary with resort to other interpretive tools

1T0467 1.8, 837, B42-43 (1984,
1308y Schaver, Statutory Comstruciion and the Coordination Function of Plain Meaning,
1990 sup, CT, REV, 231.






THE FEDERAL ADMINISTRATIVE JUDICLARY 1035

had reversed the sagency because it thought it was reviewing an issue of fact for
whick the agency bad insufficient evidentiary support. The Supreme Court
reversed the circuit court because it concluded that the dispute was over policy
rather than facts.

3. Findings of Fact

APA §706{2)E)'2 provides that agency findings of fact must be affirmed
if they are supported by "substantial evidence.” The substantial evidence test
had its penesis in appellate court review of jury verdicts. Duriog the 19th
century, the practice developed of reviewing jury verdicts less intensively than
findings of judges without juries, and early in the 20th century the difference
was crystillized and extended to judicial review of agency findings. '™

The Supreme Court has often lumped together the review of jury verdicts
and of administrative findings. "Substantial evidence is more than a scintilla,
and must do moere than creaie a suspicion of the existence of the fact to be
establisbed. 'It means such relevant evidence as a reasomable mind might
accept as sdequate to support a conclusion,’...and it must be enough o justify,
if the trial were o a jury, a refusal to direct a verdict when the conclusion
sought o be drawn from it is one of fact for the jury. "'>4

In 1946 Congress incorporated the substantial evidence test in the
Administrative Procedure Act and made the test applicable to all agency
findings adopted in formal adjudication or formal rulemaking,'2¥ The test has
ned changed in most respects over the course of the century in which it has
been applied to findings by juries and by agencies.

The Court announced an important clarification of the meaning of the
substantial evideace test shortly afier passage of the APA, in Universal
Camera Corp. v. NLRB:'® “The substantiality of evidence must take into
account whatever in the record fairly detracts from its weight. This is clearly
the significance of the requirement...[in APA §706] that courts consider the
whole record.” Thus, the evidence in support of an agency finding must be
sufficient o support the conclusion of a reasonable person after considering all
the evidence in the record as a whole, not just Lhe evidence that is consistent
with the ageacy’s finding. The helpful clarification in Universal Camera

I USC §706(IHE).

IM8er Swem, Revew of Findings of Administrators, Judges and Jurics: A Comparative
Analyris, §8 Harv, L. Rev, 70 {1944),

iZNLRE v, Coluntbian E. & $. Co., 306 U.S. 292, 300 (1939, quoting from Consolidaed
Edizon v. NLRE, 305 U.5. 197, 229 (1938).

1255 UsC FT06(2)(EY.

1ZB340 10,5, 474, 488 (1951),
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different sources. First, the agency’s superior expertise in the field may give it
any advantage in some circumstances {(e.g., how well does witness X's
testimony mesh with the general principles of engineering, economics, or
medicine applicable to this dispute?). Second, the sgency is always better
positioned to ensure interdecisional consistency {e.g., we will give greater
weight to one type of evidence versus another type of evidence in this case
because we have been doing so in all other cases). Third, somelimes the issue
of fact is more appropriately comsidered an issue of policy {e.g., we rgject the
opinion evidence of withess X because it is based on one of two competing
theories, and we have made a policy decision Lo base our actions on the other
theory). .

A 1986 opinion illustrates the manner in which some courts continue to
misunderstand the relationship between ALJ findings and agency findings
when they apply the substantial evidence test to findings of legislative facts.
In Office of Consumers' Counsel v. FERC,'™ the court devoted many pages to
a detailed comparison of ALJ findings and agemcy findings. The court
concluded that the ATJ was right and the sgency was wrong with respect to
each of the findings on which they differed. Each finding involved the issue
of whether a gas pipeline "abused” its customers by following particular
patterns of contracting to purchase gas. The approach taken in the opinion is
erroneous in two respects. First, througbout the apmion the court’s discussion
places the ALJ's findings and the agency’s findings oo an eqnal footing. The
court then undertakes the role of determining which set of findings is better.
That approach is inappropriate with respect to any finding of fact. If the
ovidence canm support either of two findings, the court must uphold the
agency's findings. Second, the disputed findings did not involve adjudicative
facts. There was no dispute concerning the firm's contracting practices. The
only disputes concerned the most appropriate charecterization of those
practices (e.g., t0 what extent should a firm take the nsk of having to pay
excessive prices in the short term to avoid the risk of experiencing a supply
shortage in the long term). That is & policy issue uniquely within the agency's
expertise. ALJ findings inconsistent with an agency's findings should have
tittls, if any, weight with respect to a "factual” issue of this type. Office of
Consumers' Counsel is illustrative of the tendency of many lower courts to
misunderstand this important principle.

The case law oo the effect of edjudicatory officers’ findings of facts when
they differ with agency fndings is complicated and frequently inconsistent.
As a result, an agency cannot be confident that it can maintain control over the
policy components of adjudicatory decisions and maintain consistency in its
pettern of adjudicatory decisions even if the agency were to review each initial

V2183 F.2d 206 (D.C. Cic. 1986).
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employees concerning an employer's obligation to provide statutory
compensation for Jung diseases attributable to the work eavircnment. The
simtute allocates decisionmaking responsibility among individuals and
instilutions within DOL. The Office of Workers' Compensation Programs
(OWCP) in DOL has responsibility to issue all rules governing the
sdjudicatory program. A DOL ALJ makes the initial decision whether an
employes is entitled to compensation. If either party is dissatisfied with the
ALT's decision, il can sppeal to the Benefits Review Board (BRB), an appellate
body that is part of DOL. BRB and OWCP often disagree. DOL AlJs are in
an awkward position becanse they ere bound by OWCP policies to the extent
those policies are reflected in DYOL's elaborate rules, yet their decisions are
meviewed by BRB. DOL ALJs sometimes agree with OWCPF, somslimes agree
with BRB, and sometimes take a third posiion inconsistent both with OWCP
and with BRB.

Ths statute confers oo BRB a review power much more limited than the
review power of an agency acting subject to APA §557. BRB can reverse and
remand an ALJ's initial decision only if that decision is not “in mccorlance
with the law® or if it is based on & finding of fact that is not supported by
substantial evidence. Thus, BRB's relationship to ALJ decisions is enalogous
to a reviewing court's relationship to agency decisions. BRB must affirtn any
ALJ finding that is supported by substantial evideoce.

If either party is dissatisfied with a BRB decision, it can obtain review in a
federal circuit court. The court can reverse and remand any BRE decision that
is not “in pccordsnce with law.” Thus, on issues of law, the court can ignere
BRB, the ALJ, and OWCP. On issues of fact, however, the court is required
to uphold any finding made by an ALJ if that finding is supported by
substantial evidence. On fssuee of policy and on lszues related to intarpretation
of DOL rules, the court is required to defer to OQWCP, the policymaking unit
within DOL, rather than to the ALY or BRE,

This system of agency adjudication is fraught with uncertminties and
conflicts concerning the appropriate roles and responsibilities of OWCP, AlJs,
BRB, and reviewing courts. As discussed in Chapter VI, the boundaries
botween questions of law, questions of fact, and questions of policy ere oftea
murky. The three types of issues merge and overlap in many contexts. By
ignoring the overlaps and allocating decisionmaking responsibility among four
independent instiutions, the Black Lung Benefit program invites massive
confusion and conflict. The circuit court decisions reflect the ambiguity,
institutional conflict, and confusion that is inherent in such a complicated
allocation of authority, Three recent opinions illustrate the problems courts
eacounter in reviewing decisionmaking in this system of adjudication.
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Board hears certain enforcement cases bronght by the Federal Aviation
Administration, the rulemaking agency.'™ Various groups have for decades
urged general adoption of this institutional structure for all egency
adjudication, '#

The Conference conducted & study of this mlternative in 1988. The study
wns upable to detect any improvement in adjudicatory decisionmaking
stiributable to the use of the independent adjudicating sgency. It was able to
document clear and significant costs and inefficiencies, however, attributable
to lack of policy coordination, a high level of institutional conflict, frequent
litigation between the two sgencies, turf battles, and ambigunity with respect to
the authority and responsibilities of the two apencies.'®’ The administration of
the occupational safety and health program has been the subject of critical
commentary by the Conference as well.'™ Adoption of the split~enforcement
made] was considered a contributing factor in this poor performance.

3. The Corps Proposal

Some critics of the federal agency adjudicatory system have proposed =
major structural change in which all ALTs are employed by & single entity, the
ALY Corps.'™ Such a restructuring would have the potential sdvantage of
further increasing ALJs' independence. To the extent that even statutorily
independent ALJs develop some degree of dependence on the agency at which
they preside, or some identification with the interests of thet agency, this
structural removal of ALJs from the agency could reduce the potential bias or
public perception of bias in agency adjudicatory decisionmaking. The Corps

12%g,y ACUS Hecommenditions 50-1 snd 91-8, 1 CFR §§305.90-1, 91.8 {1991).
Mereover, lirge executive depanments like the Department of Tmneportation often contralize
their ALY adminimmation so that, for example, DOT ALJs hear civil penslty cases brought by
deparimental agencies like the FAA. This may be a sensible managerial decision,

129600, £.g., Ash Council Report on Sslected Independent Regulstory Agencies (1971);
President's Commitiee on Adminisimtive Management (1937).

1¥gps ACUS Recommendslion 86-4, "The Split Enforcemsna Model for Agency
Adfudication,” 1 CFR §305.864 (1992). See also Johnson, The Spiir Enforcemens Model:
Conclurions from OSHA and MSHA, 35 ApmiN, L. REv, 315 (1987). The sudy found Lhat the
model worked somewhat befer in the mine asfely program due 1o its discreleness and the clarity
of the legislative inlent.

1298540 ACUS Recommendatlons §7-1, "Priority Sefling and Management of Rulemaking by
the Occupelional Safely and Health Admininration,” 1 CFR §305.87-1, and B7-10, "Regulation
by the Occupational Safety and Health Adminisiration,” 1 CFR §305.87-10; Shapiro &
MoGarity, Reorienting OSHA: Regulaiory Alernatives and Legisiative Reform, 6 YALE J. OM
ReG. 1 (1989).

17The mow recom bills arc 5, 526 and H.R. 3910. 102d Cong., L& Sess. (1991). Both
were reporied 1o the floor, but peither was enacted.
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Establishment of an ALY Corps undoubtedly would bave this effect. The
uniform rules of procedure prescribed by the Corps would come o resemble
the highly formal rules that govern trials in Article IIl courts. We do not view
that as a virtue, however, because it would abandon the traditiopal goal of
providing a less formal and less expensive means of resolving specialized
clesses of disputes with the government. Over lime, the cost of administrative
adjudication would move ever closer to the cost of judicial adjudication. The
potential for mcreased coste attributable to adoption of the formal, judicial
modal of adjudication is enormous. Use of the judicial model of adjudication
to resolve tort dispules creates a situstion in which the dispute resolution
process costs approximately 50% of the total amount of money awarded as
compensation.'™ By contrast, the Social Security Administration spends anly
3.7% of its budget on administrative adjudication.’™ Some of this enormous
difference in cost is attributable to the somewhat different izsues to be resolved
in tort cases versus disabjlity cases, but = substantial proportion of the
difference is attributable to the greater procedural and evidentiary formality of
judicial adjudication.

Proponents of the ALY Corps are also candid in their rejection of the value
of specialized expertise that is among the principal justifications for assigning
adjudicatory functions to agencies rather than to Article 11 judges. In the
words of one proponent: "It is true thet judges...in a particulsr agency acquire
an caperience mml expertise in a particular field and are better abie to
unilerstand the issues involved and make an intelligent and just decision. But
being & judge who is a generalist...far outweighs the advantages of being an
"expert” in a particular naow field of law. A judge is a 'judge.’™'™

Rejection of specialized expertise as a justification for administrative
adjudication would bave major implications. Converting all ALJs {and
potentially non-ALJ adjudicators) into gemeralist judges would impose major
costs on (he agency adjudicatory system in the form of lost expertise. ALJs
preside in more than 100 different types of adjudicatory disputes at scores of
different agencies. Non-ALJ adjudicators preside in another almost 100
different types of adjudicatory disputes at scores of other agencies. Each of
the hundreds of regulatory and benefit programs in which ALJs participate is
different and many are extremely complicated. A typical regulatory or benefit
system can be understood only by mastering hundreds of pages of statutes and
regulations, thousands of pages of judicial opinians, tens of thousands of pages

DOy, Kakalik & N. Pace, CosTs aND COMPENSATION PAD N TORT LITIGATION DX (Lnathute
For Civil Judlice, 1985).

3ligga 1989 Annual Report st 3.

134gimeone, supra n.1301, st 175.
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it is impossible to devise 8 set of procedural snd evidentiary rules that is
appropriate to these widely varying types of disputes,

Replacing the specialized ALJ model with the "gemeralist judge” model
would have numerous secondary effects. To avoid en intolerable degree of
interdecisional inconsistency and 1o relain agency contral over the policy
components of adjudicatory decisions, agencies would have to increase
considerably the extent to which they engage in plenary review of the decisions
of adjudicatory officers and/or the extent to which they confine the discretion
of adjudicatory officers by issuing binding rules that govern the resolution of
all disputes. As discussed in Chapter VI(D), however, agencies encounter
great difficslties in their efforts to perform thosa critical functions today.
Thoee difficulties would increase significantly if special purpose agency ALJs
are repiaced by generalist AlJs controlled and assigned by a Corps. The
agency would need to act on the assumption that each ALY assigned to
adjudicate a dispute has little or no prior knowledge of the agency’s policies.

Although the AlJ survey indicates that about balf the ALJs support the
independent corps concept,’*® in recent months it appears that even many ALls
have concerns shout the Comps Will's negative impact on ALJ expertise in
particular agency programs. A leading ALJ organization that has been
strongly supportive of Corps legislation in the past, the Fedeml ALJ
Conference (FALIC), testified recently "that many of [its] members bave
raised concerns about the specifics of the bills to implement [the corps],” and
that FALJC is seeking to “develop a consensus™ on a “"balanced struchure
which will promote the essential goal of assuring ALJ neutrajity both in
appearance and in fact, without diminishing ALJ expertise or the ability of
pgencies 10 obtain prompt handling of their cases, *12%

In seeking this consensus, 2 drafting committee sponsored by FALIC has
developed a reviged draft Corps bill (so far not endorsed or introduced) that
would establish each existing agency ALJ grouping as a separate division of
the Corps.”™” Thus, instead of 8 divisions, there would be approximately 30.
Future ALJ appointments would be made by the Director of the Corps and
appainiees would be assigned to those divisions.

I05cea 1992 ALY survey, question 11 (Appendix). Of those remponding, 54% said the
wbatnce of 4 coms was a "very scriomn” problem, 2% ssid it was & "somewhat seriois™ problem
mod 24% naid it was "not” a problem.

18 anrings an H.E 3910 befors the Mouse Subrommittee on Adminisirative Low and
Gavenbaent Reletions, 102d Cong., 2d Sess, April 29, (1992) (Sutement on The Administrative
Law Judge Corps Act, on behalf of the FALIC by Judpe Victor W, Palmer).

IXTp0cl 7, 1992 dmft provided by FALIC. On fle at the Administrslive Conference. A
geners! jurisdiction division would also be created for judges whose agencies did not elec w have
a pepumale division.






THE FEDERAL ADMINISTRATIVE JUDICLIARY 1047

A. The Random Nature Of ALJ Use

In a perfectly
planned system of
AL I administrative

] Jjusiice, the highest
M quality and highest
cost deciders would

- 5 o e be resarved for
;"‘ E ] e s those adjudications
|| S where their

Conracts Beneis Sanclions independence were

Case Significance most nesded. To

make that

determination one
would have to rank significance of cases against qualifications of deciders.
This could be done by graphing qualifications of deciders in ascending order
on the vertical axis and significance of the case to individuals in increasing
order on the borizontal axis. This would result in ALJ formal hearing cases
being located in the upper right hand quarter of the graph, If one starts with
the assumption that ALJs are at the top of the decider qualification pole," this
Jeaves the horizonta) axis to be clarified.

The hierarchical model introduced in Chapter I and applied to various
apency functions in Chapter Il employs a balancing of interest analysis
approach used in administrative due process cases.!? The cases in which the
individual's interest in fair treatment is highest should yicld the most claborate
procedural protections, including the need for ALJs., These cases involve
penalties, sanctions or restrictions on personal freedom. They would be placed
on the farihest right hand point on the horizontal scale.

The next class of cases include benefits or licensing determinstions that
involve monetary interests of individuals or corporations. The third class

Mpeiow AlYs would rank many of the Als discussed in this mudy in descending onfer
based on agency cremted proteciions of independence, including alary levels, and length of
sppointment and 5o forth. Thess would be followed by nonlawyer pari-time deciders.

1M20,, Mathewn v. Eldridge, 424 U.S. 319, 335 (1976) (Bue process deisrminations require
A balance betwsen the imporance of the procedurce 1o the claimant, the com of providing them
and the needn of the government).
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case.* By virte of the fact that none of the AJs can be from the agency thal is
alleged to have discriminated, the potential for bias is again limited.*

With regard to AJs in EOIR and DISCR, there is a greater potential for
bias simply because the AJs are employed and controlled by the agencies
before whom individuals must present their cases. Under the Department of
Justice's aegis, immigration judges are placed within the Executive Office of
Immigration to isolate them from direct policy interference by the agency.
The Department also employs four ALTs to hear employee sanction cases and
aboul 120 asylum officers who are employed by INS to hear asylum cases. In
effect, the Department of Justice runs the gamut in decider formality in those
three classes of cases, each of which involves significant private interests. The
ALTs are reserved ironically for these matters where personal freedom is not
really at stake—fines and sanctions against employers for hiring illegal aliens or
for discriminaling sgainst job applicanls because of alien status. Asylum
officers are often nonlawyers and they are required to resolve claims for
asylum in a nonadversary (and often nonhearing) setling. Since these cases
may be reheard in deportation or exclusion proceedings by Is, the problem of
agylum officers independence can usually be cvercome at thal stage,

This of course leaves the issue of I independence itself. In recent years
efforts have been made to make s as independent as possible within the non-
APA setting. They are munaged, controlled and disciplined by a Chief
Administrative Judge, within the Department. In addition, a bill pending in
Congress would grant ITs salary benefite commeasurate with ALJs.? But po
proposal bas been made to convert these judges to ALJs, The Depariment's
objections to ALJ status for Us continue to center on the issue of agency
contro} of the selection and discipline process.® But there is no way for the
Department of Justice to make Us ag independent as AlJs s0 long as they are
within the agency for salary determination and promotion purposes. The
appearance, if not the reality, of decider control still clouds the process.

*See discusmion et Chapler HT {A).

*This la alo easentially the casc with MSPB Als who rulc on cases brought by outside
agencics against their employees. Soe Chapter T (C) (). But there sre olher redsona thai may
muke the 66 MSPE Als candidates for ALY natus. Their independence has bezn questioned and
legishilion has been introduced Lo make them more independen. Sre id. At some point thia kind
of leginlation suggesis that ALY siatus might be more sensible. Sez discussion byfa at Chapler
VIII (B).

®5ee Chapter I (C) (1).

79,2009,  See noke 1026, Supra.

#Tealifying in opposition to a bill to convert immigmlion judpex inla ALls, Adomey Genaral
William French Smith stated the common wisdom that "zn absence of sccounusbility....would
oaly compound exiging mansgement problema.”  See Verkuil, A Shudy of Immigrstion
Procedures, 31 UCL.A. L, Rev 1141, 1195 (1984).
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apainst the use of ALJs in the social security disability context since they sre
an cxpenenced cadre of disability exports who should hardly be converted into
Als without a clear reason to do so. Thus, there is neither a case to expand
mor contract ALJ use in the benefits area at this time. Further experimentation
with existing systems may demongtrate better ideas. The use of panels of
deciders is one that has already been mentioned. Moreover, experience with
the use of an Article 1 disability courl in the veterans benefits estiing may yield
more generalizable results in the future.

When it comes to big cases, FERC is an expert. Its 23 ALJs routinely
produce initial decisions in cases with stakes of over $100 million. There is
much to recommend the use of AlTs st FERC, especinlly those with expertise
in economics and slatistical analysis. The NRC on the other hand decides
cases with as much at ctake financially {nuclear power plant licensing and
enforcement cases) through the use of non-AlJs. These expert deciders can be
lewyers, economists or engineers and they usually sit in three-pemon
panels.™  In both the FERC and NRC examples the critical issue for
expanded ALJ participation—-that of the need for cohanced decider
independence--does not seem to be invalved.

Since Lhese casss tend to be carefully reviewed and often set aside by the
agency ilself, indepeadence from the agency is a less meaningful concept.
Thus there is not much of n basis to proclaim an expanded use of ALTs in these
types of cases. Moreover in the DVA and NRC situations nonlawyers sit oa
the panels that make the ALJ level decisions. Because AlJs must be Jegally
trained there would he no way to cooveri these seemingly well-qualified
deciders into ALJs without limiting experimentation with decider
qualifications. This would be an unfortunate result.

3, The Use of ALJs and AJs in Cases For Monetary Damages
Against the Government

Thus ¢lass of cases is unusial in that AlJs do not appear at all. Even if one
includes the Tax Court and its Article I function of resolving tax claims for
and against the government, no ALJs are used.'* The two situations explored
in this study involve contract claims against the government that can be heard

See dincuseian in Chapter YIIDKI). No comparsble challenges bave so far been leveled ngainst
DVA deciders,

N5se Chapter M (B).

Mpor wre claims under the Federal Tort Claimi Act heard by ALJs. They are G
determined by sgency officials, and then laken to federal disirict court. Ser Bermann, Federal
Ton Cladmr or the Agency Level: The FTCA Adminigirative Process, 35 CASE'W, REs, 509 (1984~
£5).
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19705, has emphasized ths need for procedural integrity in the informal
setting."® This judicial movemeat applied, of course, to both federn] and state
administrative decisionmaking, but the emphasis on the federal level has
always been modemted by the very presence of the APA itself, Unlike the
situation in most sates, where the development of adminisirative procedures
for agency hearings has been halting, the federal APA has defined standards
for administrutive due process for many years. P®

The 1970s due process revolution did, however, bring to light gaps in the
APA's coverage that required atteation.? To fill these interstices, the
ageocies themselves began to improve the quality of non-APA decisionmaking
and decisionmakers. In terms of our concerns here, the efforts made by
agencies to professionalize the deciders they employed certainly offset many
objections about fairoess and independence of the informal process. Indeed,
the tlerm administrative judge hes come into the regulatory lexicon later than
administrative law judge to signify the increased status to be accorded nom-
APA deciders.

But this development of a substitute administrative judge corps has its
counterproductive effects. To the extent thai the APA was meant to be a
unifying force in administrative procadure, it is frustrated by these cacefully
druwn slternative processes. As B practical matter, there is now more than one
kind of informal process. There is the formal-informal process that is presided
over by Als, which is "informal” only because it is cutside sections 556 and
557--the APA formal process. As noted at the outset of this study, there is
also whet we might label the informal-informa) process. That process is one in
which the deciders are often peither full time nor legally trained and the
procedural structure of any hearing is minimal or nonexistent.” The non-
APA process that is presided over by Als is, in fact, far from informa) in that
sense. The deciders are called judges end the bearings contain most of the

27 is from the landmark case of Goldberg v. Kelly, 397 U.5. 254 (1990), that most of the
developments jo administrative due process are dated. There was, of course, imerest in that
mrbject before then but it hardly constitutad a judicial focus.

1B pdminedly, Goldbery asked very linle by way of decider independence when it
cooslimtionalizad ndminimrative procedures, See noles - pupra.  Nevertheless, the procedumi
focun bas over fime heightened concerns about deciders an well.

BFndeed, it was the very purpose of the APA when it was enacted 1o bring due process 1o
sdministrative law, See remarks of Sen. MeCarren.

0500 ¢.g. Verkuil, Sndy of Informal Adjudicadon Procedures, 41 U, Cw L. Rev 739
(1976).

W5, discussion in Verkuil, id. st 792 which discusses un informal adjudication process thst
approximates the besic ingrediems of nolice-and-comment rulemaking.
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emerged in the future. The arguments against doing s0 ere basically three:
The first is the "if it ain't broke, don't fix it" proposition. The second is the
recognition by agencies that AlJs are more difficult to sclest, assign and
manage or discipline than are Als within the agency; and the third deals with
the cost of deciders (some are lower in grade than ALJg, )12

The first argument, for the status quo, can be readily met by the counter
proposition that the APA is meant {0 be e unifying force in defining the formal
process. If AJs mre by rule or slatute presiding over what are functionally
forma) processss, why not bring them within the APA, assuming the sacond
objection is met. The second argument has considerable force at present—
agencies regist ALJs because of the cumbersome and unproductive way they
mre selected, assigned and managed. This was clearly shown in Chapters V
end VI. Unless the reforms proposed there are implemented, it is hard to rebnt
gn agency's reluctance to convert AJs to ALJs. But the contrary proposilion
also has merit, If those reforms are achieved, these objections are removed as
valid issues. Agency reluctance to employ ALT: thereafter might be read as
simply a concern about control--a concern lmt would be inappropriate in
agencies that decide cases involving seriovs curtailment of individual interests.

The third objection--that of cost--is not to be ignored in these fiscally
stringent times. It is not easy to quantify the compensation differences
between the two groups of deciders but obviously if there is a three or four
grade difference, the dollars can be significant. Moreover, preservation of
some salary gradations in the administrative judge community makes it
possible to resiore a kind of multi-grade structure that was originally intended
for ALJs but Jost over the years.'™" But st the same time some adminjstrative
judpes mre having their salaries raised to ALJ levels by sepamis legislation.

For example, BCA judges are already paid more thenm ALJs and there are
currently pending in Congress several bills designed to give some non-AlJs
AlJ-ike protection end benefits without calling them AlJs. Ome bill gives
such protections to administrative judges at the Merit Systems Protection

3960 example, EEOC judges are 55-134 and 148 versus the muper grades of ALTs.

197%s¢ Scalia, The ALF Flasco—A Reprize, 47 U. Cio. L. REV. 57 a1 62-75 (describing—and
srguing for—the original APA plan which used promotions of ALJs 1o higher grades as u quality
comtrol tochnique}. The uea of multigrade "examiner” positions was specifically approved by the
Couart ia Ramapeck v. Federsl Trial Examiners Conference, 345 U.S. 128 (1953).
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B. In making its determination of when to convert Als to ALJ status,
Congress should focus on the following factors:

1. Whether the cases heard and decided by the Als involve
potentially serious curtsilment of individual interests ("Serious
curigilment of individual interests” should be defined to include
those cases thet involve penalties, sanctioms, or other significant
mestrictions oo personal freedom.)

2. Whether the procedures established by regulation or statute
for the cases bheard and decided by the AJs are the Ffunctional
"equivalent of APA formal hearings

3. Whether the AJs involved already mest standards of
independence, selection, experieace, and compensation that
approximate those accorded to ALJs

4. Whether the AJs are lawyers,

C. When considering how and when to preserve uniformity of
process under the APA, Congress should also coatinue to be alert for
opportunities to experiment with procedures and decider qualifications in
the nenformal process. Generally speaking, cases involving govermment
benefits, grants or contracts should be candidates for procedural
experimnentation, as should cases where there is a need for specialized,
nonlawyer decisionmakers.

D. When converting existing Als to ALY status, Congress should
requite that OPM automatically appoint those existing AJs designated by
the agency involved, subject to an OPM delermination that the individual
Als meet the minimum qualifications for ALJ status. !

E. OPM should no longer be responsible for second guessing agency
requests for additional ALJ positions—~those decisions should be the
purview of agency management.

II. Preserving the Unified Agency Model

Generally speaking, the traditional unified structure that places agency
policymakers and semi-independent adjudicators under one roof should be
preserved, Accordingly, the split-enforcement maode of separating
policymakers and adjudicators into separale agencies should be disfavored and
Congress should resist efforts to separate ALTs from the agencies and lodge
them in an independent corps.

YWhelher the newly consolidated pay scale for ALYs [5 U.5.C.A. 85372 {1991)] needs o be
rondfified to scoommodale convened Als doserves comsidoration, but this report does oot ke
positian on the {mme,
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Appendix IV A

Survey of
ADMINISTRATIVE LAW JUDGES FOR ALL AGENCIES

This questionnsire is a pait of a study of the practices and attitudes of
Administrative Judges {"AJs"“) and Administrative Law Judges {"ALJs")}.!

Please answer each queston in the space provided and RETURN THE
COMPLETED FORM WITHIN ONE WEEK. If you have additional comments,
please include them. The anonymily of respondents will be preserved.,

1.  Type of Function:
7 Civil Rights Enforcement
39  Health & Safety
4 Environment
5 Commodities & Securities
9 Trade Regulations
49  Labor Relations & Personne]
28 Licensing & Rate-making
19  Program Grants & Resource Management
378  Individual Economic Support - 58A
40  Individual Economic Support - All other
{610 Totaly

2. Number of years you have beon an ALY

0-3 28% 1618 13%
45 10% 1921 1%
7-9 4% 22224 1%
10-12 16% -7 0%
13-15 12% 27+ 2%

IMost of the questions in this survey duplicatz or parallel those of a survey of AlVs by Paula
P. Burger, JUDGES I SEARCH OF A COURT: CHARACTERISTICS, FUNCTIONS, AND PERCEPTIONS OF
FEDERAL ADMNISTRATIVE Law JUDGES (1984 & photo. reprint 1985, University Microfilms
International). (ther sources include Uniled States General Accounting Odlice, SURVEY OF
ADMINGTRATIVE Law OremaTions; and Donna Price Cofer, JUDGES, BUREAUCHATS, AKD THE
QUESTIGN OF INDEPENTIERCE (1985).






g

3y =T Te ™m0 e OTR

ACUS -~ SURVEY OF ALJS5 FOR ALL AGENCIES

How much of the TOTAL TIME spent doing your job is devoted to each of the
{ollowing activities? Estimate the overall proportian of time, even if from week

to week the exact proporiions may vary.

relevant (o your work.

{ave.}

20
6
) |
32
7
9

12

. Pretrial preparation, reading, study

. Making decisions and wriling decisions
Travel

MO OO oo

mectings

. Conducting prehearing conferences and negotiations
Presiding at formal hearings, rulings on motions

Ignore those activities that are not

General  administrative  dulies, correspondence, profeasional

g.- Conduet rule-making or other proceedings having pencralized

applicability
h. Other

To what extent do you conceive of your job as involving the following?

Grest

Extent

Determining and marshaling facts 95 %

. Guarantecing due process of law 4%
Making credibility determinations 81%

. Applying agency policies and regulations 7%
. Applying subslamive expertise to problems 54%
Interpreting stalutes IB%

. Effecting the teitlement of controversies 18%
. Clarifying agency policies and regulalions 1%
Making agency palicy 1%
Edu¢ating the public 5%

. Balancing interesis 20%
Proteeting the public interest over special interests 19%

. Bringing efficiency to agency proceedings 3I9%
. Helping to keep matters out of the federa] eourts 25%

Rank the three most important of the above,

1, A=83%
2. C=T71%
3. B=68%

Some
Extent

4%
15%
12%
26%
0%
50%
N%
7%

8%
29%
9%
7%
46%
n%

Not
Signif.
Extent

1%
1%
1%
3%
6%
12%
9%
51%
1%
8%
41%
54%
15%
41%
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12.

13.

h.

Freq.

a. Prehearing conferences .....ooovivviiniinnnnian 25%
b. Order depostions ....covveeiiemreuiinimeiennienninenns 6%
€. Require CxXPemE .ovvivreriaiaiseraniesiamsninnnessn 60%
d. Reques additional evidence .........cvvvvannianns 6%
€. Request 1ssue briefs....ccco v, 28%
f. Authorize reply briefs .......... o 17%
g- Go "off record” ..o 10%
h. IN CAMERA procesding .........ocovvimemvninnns 6%
i. Question witness direcdy...........ccoooviini e 84%
J. Call own WitNesses ..ooviariiniriniirisnivinininnna 83 %
k. Cenify interlocutory appeals ........ccoeeverrnres 1%
1. Cenify record to agency head for

o

b.
€.

ACUS -- SURVEY OF ALJS FOR ALL AGENCIES

Freq.
. Would be improved if the other level

had been more thorough in obtaining

information from

the PATY ..coucveimissiciem e cie i simimimesini e 43 %0
Other SUZEESTON ...covemiicrirninnisinissesinn e 249

Occ. Rare/Nev

271% 9%
16% 16%

In hearing cases, how often do you engage in any of following practices?

decision (without making initial decision) ..... 1%
. Admit evidence for "whatcver it may be

. Receiving “testimony” in wriling........... ... 38%
. Deliver decisions orally.......covvnvemvrcrvranenn. 4%
. Grant summary Judgment .........corrrmeaemrraeaens 3%

Occ.  Rare/Nev
36% 7%
17% 4%
19% 17%
24% 12%
47% 24%
24% kLY
40% 471%
18% 2%
14% 1%
18% 2%
7% a2%
% a2%
k¥ %
IE% 2%
15% 62%
26% %

N.A,

19%
44%

N.A.

1%
1%
4%
1%
1%
23%
3%
24%
1%
7%
0%

54%

4%
2%
19%
41%

After your initial or recommended decision has been wrilten, how ofien do you

do any of the following things?

Freq.

Participate in oral argument befare

review board or agency head.....ccooiiveericaree ~%
Talk with news media about your decision...... %
Supply writien clarification of

decision for ageney staff........ccooeivee- . 4%

Occ. Rare/Ney
% 2%
1% 8%
4% 52%

N.A.

63 %
41%

40%
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15. Eweryone occasicnally feels bolhered by cenain kinds of things in their work,
Below is a list of Lhings that might sometimes bother AlJs. Please indicate how
frequently you fec! bothered by each of them.

Fregq. Occ. Rare/Nev N.A,

8. Feeling that your caseload burden may

interfere with the quality of

FOUL WOTK. . toeoymiceccevecae e e e v e caamen e 29% 40% 0% 1%
b. Feeling that you have oo fitie

authority to carry out the responsibilities

assigned 1O YOU. ... 2% 7% 47% 4%
¢. Feeling that you can't get your work

out. PR . 31% 53% 4%
d. Thinking Lhat there arc too many revicws

of your work by agency officials. .............. 12% 0% 55% 1BF:
e. Feeling that you have to do things in

your work that are against your better

JUdgment. cooviviiiiir e 11 % 3% 57% 0%
f. Feeling that your job lends to interfere

with your family life. .ooroervvieveeicine e 2% 16% 1% 9%
g. Feeling that you'rc not qualified to

handle your work........coovniviiniinn, —% 2% T8% 9%
h. Feeling that you have too heavy a

work load. .....oees P ) % 41% 4%

i. Thinking that agency officials who

review your work aren’t nearly as

qualified as you are. ......oovunrvimneiicnisarnen 29% Kk} u% 7%
J. Thinking that others who perform your

type of work (e.g., District Court Judges)

are accorded more deference Lhan

YOU BIC. enrarnranniorsisnrasmmmsressnnmensrinnnnsons JE% N% 26% 4%
k. Feeling that non-AL! adjudicators are

asked to perform ALY work at your agency

of Dther 2gencies. oo e 19% 20% 43% 18%
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18,

19,

20.

Yery Somewhat Not N.A.

k. Public speaking ability............oooiiiuiicniiancs 0% 57% 0% Iz
1. Analytical akill and reasoning ability ............. 98% 1.5% 0.2% 0.2%
When you underwent your qualification and sclection process for your

appointment a3 an ALJ, how burdensome did you find the following aspocts of
the process? [Note: "N.A." in this guestion means "Not Applicable. ®]

Very Somewhat Not N.A.
a. Completing the OPM/CSC supplemental

qualifications statement ..........c.coecriireennn 43R 3% 18% 2%
b, Providing references for the personal
referencee inquiry by OPM/CSC............... 12% 40% 43% 02%

¢. Completing the wrilten decision test

for OPM/CSC.......covivrciinniiereresineo-.. 10% 0% 50% 1%
d. Complating the panel interview far

OFMICSC ..ot crrnnnnn O 3% 0% 1%
e. Undergomg interviews, ete. by sclc.ctmg

BBENEY . rorrinrmensrsrresnnrnrmnrinrrnrrersssssssrssen 35 19% 1% 6%

Do you think the selection eriteria used for ALTs is relevant to duties actually
performed?
Very Somewhat Not
52% 4% 5%
How importent were the following factors in your decision 1o become an ALT?
Very Somewhat Not
8. Independence of job ..ooovvvnneeiciiineeiie e B9 % 9% 2%
b. Challenge of job......ccoocveiiienemiiciniiiciinei s 78% 0% 2%
C. SAlATY «oiiitieinieei e errrnrnrr e V% 50% 10%
d. Prestige of posilion .......ccevererremrrernnerenennn 34 % SI% 4%
e. Enjoyment of govermment scrvice.....ovnreneeens 27% 48 % pit
f. Perquisites of office ..o oioverceece v ciiriaainenn 7% 4% 0%
g. Commitment to policy goals.........c.c.oveereee . 9% % 5%
h. Desire b have influence...........ccooiveiieenrenen. B% 9% 63%
i. Unhappiness with previous position TR 1 7% 63%
j. Desire ta travel.. R § 23% T4%
k. Experience he]pful fnr funher
Advancement in BEETICY ...o.oovanveienrercmrnense 4% 0% 7%

L Other e e 43% 4% 4%
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21. How would you rale the following descriptions in terms of them being
appropriate characterizations of the role of an ALJ?

Yery Somewhat Not

a. Judge/Adjudicator. ... iiiiciiiniciiini e 96% % 1%
b, IMPOMADL. .. ccecieeaecireraeenemncanreemsaeeanveens s 25 27% 12%
c. Independent........cocerveierviiriiacrierineneienens 0% % 1%
d. Decision-maker...........cocviiiinciiicnrnnenn.. . 94% % 1%
©. Fact-finder.......coccenvriciviincerncvee s vennas N% B% 1%
f. Wearer of "Three HAB"....cvueiiiniceiiinnnronnna. 9% 27% 4%
. — | ] 19% 8%
he REEIEe ... ovvvmvinimmmiivensvsvmriimrmnninnsssiisninnes 4% % %

22. How satisfied are you with the following aspects of your present position?
Very Somewhat Not

g, Mature of dutiea......coooviviimeiini e 81% 19% 1%
b. Conditions of employment ......c.civeriiinienns 47% 37% 16%
c. Substantive area of law in which yon work ._..63% 34% 4%
d. Overall satisfhction ......cocoovvvvivivnienninnn. . 65 % 2% 3%

23. How serious are the following problems for ALJs?
Very Somewhat Not

8. Agency Interference ......co.covvvervrnnnnnnvrnnenns 6% 5% 9%
b. Need for independence ........cccovvcvvvivniveee. 39% 19% 2%
¢. Lack of statns; poor image.... PR L) 45% 30%
d. Inadequacy of hearing fnc:lmu & mﬂ'

support .. RO x | 41% 17%
e. Poor salary; llck of pr:requulles ................. 11% 6% 33%
f. Compromize of formal procedures ............... 12% 40% 48 %
g. Mediocrity of some ALIS ....ooviveinvivnnieeeenn 17% 56% 27%
h. Need for increase in judicial powers............. 41% 5% 24%
i. Me=d for separation from the agency............. 57% 2% 1%
j- Veterans being given preference in the

gelection process .. - SRR 1 | 5% 55%

k. Abscnce of mdepcmlenl corpd ofAUs v 54% 22% 24%
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24. To what extent are the following practices appropriate for administrative law
judges?
Yery Somewhat Not

a, Teking aclive role in developing the record

BB BABE cuviianect it casiaectrictr e ssran s san i 9% 24% 6%
b. Talking with news media about the case

while hearing is in progress .........ooceueee.e 0.2% 1% 9%
¢. Talking with news media about the case

after your decision has been made ............. % 7% 9%
d. Talking with news medis about the case

after apency decision is final ......covninvnnnenns iI% 8% 9%
c. Having lunch or other social cantacts

with agency staff adomeys.............c.oes TR 9% %

f. Having lunch or other zocial contaets with
private attomeys who praclice

before your ABEACY ...vvererii i i 2% 30% 9%
2. Suggesting procedural changes to agency ...... 8% 1% 11%
h. Suppgesting changes in subswnlive policy

LT = T N2% 50% 8%

i. Urging changes in lepislation affecting ALls...54% 7% 9%
j- Suggesting other proceedings, investigations,

or studies you think your agency

should conduct.... ..., 27% 4B% 24%

2%. How would you classify the nature of your primary professional experience
before you became an ALJ?

{a) _36% Prnvatc
48% Federal Government
16% State or Local Government

{b) _79%_ Litigation
_B% Advisory
0.4% Transactional
_12% Examiner or Other Adjudicator

26, 94% Male 6% Female
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34, Major: 81 different majors

35. Did you aitend law school? IF no, skip lo question 39.

99.5% yes _0.2% no

What law school did you attend? Many differcnt schools

36. 'What was your approximate rank in your law school clags?
23% a Top 10%

35% b. Top25%

25% c. Upper half
7% d. Lower half

37. Woere you a member of law review? _17% yes B3% no
38. Have you had any graduate training other than law schoal?
28% ves 72% no
39. Tf you have had additional praduate work, what was your field of study?
67 different fields
40. Please give us the benelit of any observations Lhat will help in understanding

your work. {(Comments may be written on Lhe back of this page, or an addilional
sheet may be atached.)
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Appendix IV B

Survey of
SOCIAL SECURITY ADMINISTRATION ADMINISTRATIVE LAW JUDGES

This questionnaire 8 & part of & study of the practices and attitndes of
Administrative Judges (*AJs") and Administrative Law Judges ("ALJs").!

Flease answer cach question in the space provided and RETURN THE
COMPLETED FORM WITHIN ONE WEEK. If you have additional comments,
please include them. The anonymity of respondents will be preserved.,

1.  Type of Functicn:
Civil Rights Enforcement
Health & Safety
Environment
Commodities & Securitics
Trade Regulations
Labor Relations & Personne!
Licensing & Ratc-making
Program Granls & Resource Management
100% Individual Econemic Support - SSA
Individual Ecoromie Support - All other

2.  Number of years you have been an ALT.

03 9% 1618 10%
46 1% 19-21 %
79 3% 22.24 1%
10-12 16% 23-27 1%
13-15 7% 27+ 1%

IMost of the questiona in thia survey duplicate or prrallel those of a survey of ALTa by Pauls
P. Burger, JUDGES I SEARCH OF & COURT: CHARACTERISTICS, FUKCTIONS, AND PERCEPTIONS OF
FELERAL ADMNGTRATIVE Law Jupces (1984 & photo. reprinl 1985, University Microfitms
Imermalional). Other sources include Uniled Btates Gepernl Accoumting Office, SURVEY OF
ADMINITRATIVE Law OPerATIONS; and Donna Price Cofer, JUDGES, BUREAUCHATS, AND THE
QuEsnioN oF INDEPENDENCE (1985},
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Ta.

Tc.

Number of years you have been an ALJ at your present agency.

03 40% 16-1B 9%
46 14% 1%-21 9%
79 3% 22-24 1%
10-12 17% 25-27 03%
13-15 1% 28+ 1%

Number of ageneies al which you have served as an ALJ.

1-92% 3-1% More than 4 - 0.3%
1-6% 4-1%
Your age.

- Under 30
- 30-34
2% 34-39
6% 40-44
5% 4549
14% 50-54
18% 55-59
18% 60-64

17% 65 & Over

How would you deseribe your role in the administrative process? (See Appendix
IV A, Survey of ALTs for All Agencies.)

Do the cases you decide come o you as appeals from another dctermination
level?

Yes-95% No-5%
If s0, do you make your decision on Lthe record or file made at this other level?

Yes- 4% No - 96%

Or, do you make your decigion based in whole or in part on a record made in an
oral fact finding hearing over which you preside?

Yes -99% No-1%



8.

9.
B
b
C.
d.
c.
f
2
h
i
.
k
1
m
n
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How much of the TOTAL TIME spem daing your job is devoled to each of the
following activitics? Estimate the overall proportion of time, even if from week
lo week the exact proportions may vary. Ignore those activities that are not
relevant to your work.

‘&Vg.[

2%
5%
34%
7%
6%
8%

1%

10%

R NSNS

. Pretrial preparation, reading, study

. Conducling prehearing conferences and oegotistions
Presiding at formal hearings, rulings on motions
Making decisions and writing decisions -
Travel

. General administrative dulies, correapondence, professional

mectings

. Conduct rule-making or ather proceedings having pencralized
applicability

. Other

To what extent do you conceive of your job as invalving the following?

Great Some Nat
Extent Extent Signif.

Exient

Determining and marshaling facts 95% 3% 03%

. Guarenteeing due proceas of law B4% 15% i%
Making credibility dolerminations 93% T% i%
Applying agency policies and regulations 5% 24% 1%
Applying substantive cxperlise to problems 65% 30% 4%
Interpreling statutes 29% 5% 14%
Effecting the scttlement of controversies 14% 7% 0%

. Clarifying agency policies and regulations 3% 6% 56%
Making agency policy 1% 5% 5%
Educaling the public 4% 3% 63%

. Balancing interests 20% 7% 43%
Protecting the public interest over special interests ~ 15% 8% 57%

. Bringing elficiency to agency proceedings 9% 47% 14%
- Helping to keep matiers out of the feders] courts 29% 5% 7%

Rank the three most important of the above.
1. A=85%
2 C=19%
L. B=1"U%
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10. Rate your frequency of engaging in the following reading practitcs and patterns

11.

K R

of communications.

Note: "N.A." in Questions 10-15 means "Noi Applicabls. *]

Read decisjons of other presiding efficials
. Read final apency decisions

Read decisions of federal courta
Read commercizl services, industry
publications

Confer with superior about difficult cases

Consult with other ALJs prior lo hearing

. Consult with other AlJs while case pending
. Receive requests for conlidential information 5%
Communicalions about your cas¢ wilh agency

stafl

. Communications about your case with those

outside of the 'agency

change

. Talk with individual members of private

bar about agency procedures

. Disqualify yourzelf from hearing a case
. Attend professional meetings or seminars

the record—

. Iz not adequale to support the decision

at the other level

. Does not adequately preparc me far my

hearing

. Would be improved by stalf review

before transmission

. Would be improved if updated before

transmission

. Should have clcarer and more thorough

expert opinions
Is beticr when a parly is represented

. Make suggestions 1o agency for policy changes 1 %
. Make suggestions to apency for procedural

Freq. Oce.
15% 53%
4% 2%
47% 4T%
10% 3I7%
3% 26%
4% 5%
I% 7%
8%

0% 29%
1% 13%
3%

3% 2%
3% I6%
% 14%
6% 63%

Rare/Ney

29%
16%
5%

%
45%
5%
60%
B%

3%

0%
62%

35%
0%

BI%
28%

N.A,

3%
%
0.3%

13%
%

6%
10%
28%

%

3%
13%

10%
i%

%
1%

Wilh respect to the record or file you receive from anolher determination level,

Freq. Oxc. Rare/Nev N.A

5i%

I6%

0%

56%

5%
61%

42%

6%

Tk

9%

3%
2%

6%

9%

20%

9%

11%
n%

1%

03%

13%

6%

2%
3%
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Freq. Oec. Rare/Nev N.A.

g- Would be improved if the other level had been

more tharough in oblaining information

from the party 9% % 0% -
h. Other suggestiom 12% 1% 1% 14%

12. In hearing cases, how ofien do you engage in any of following practices?
Freq. Oecc. Rare/Nev N.A,

a. Prehearing conferences 1% 41% 50% 1%
b. Order depositions 1% 14% % 14%
¢. Reqguire experls BO% 19% 1% -
d. Request additional evidence 5% 14% - -
¢. Reques issue briefs 12% 6% N% 1%
f. Authorize reply briefs 5% 21% M% %
g. Go "off record” 6% NE 60% %
h. IN CAMERA proceeding 6% % 53% 30%
i. Question witneas directly 9% 3% 1% 03%
j. Call own witnesses 51% A% 13% 5%
k. Certify interlacutory appeals 1% 6% 62 % -
1. Certlify record to agency head for decision
{without melking initial decision} 2% 40% 58% -
m. Admit evidence for
“whatever it may be worth” 29% 41% 26% 4%
n. Receiving “testimony” in writing 40% 3% 16% 1%
0. Deliver decisions orally 3% 16% 62% 19%

p. Grant summary judgment 2% 19% 27% 52%
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13.  ARer your initial or recommended decision has been written, how ofien do you
do any of the following things?

Freq. Oce. Rare/Nev N.A,

a. Participale in oral argument before review

board or agency head - - 28% %
b. Talk with ncws media about yaur decision - - 49% 50%
. Supply writien clarification of decision for

agency stafl 6% 6% 48% 40%
d. Talk or meet with agency siaff to explain your

decision 2% 12% 43% V%
£, Study appecal briefs submilted (o review board or

agency head 3% 10% 41% %

f. Help prepare documents or questions Lo aid
agency head or review board in hearing

cases on appeal 12  03% 2% 57%
g. Observe oral argument before review board or

agency head ' - - 40% 9%
h. Assist in writing of final agency decision,

order, report 20% 4% 27% 471%

14. Do any of the following problems arise in your work, and, if 50, to what extem?

Freq. Occ. Rare/Nev NA,

8. Delay in proceedings 45% 1% 1% -
b. Ambiguity in the law you must apply 12% 63% 22% -
¢. Too greal a cascload 41% 2% 15% 1%
d. Cases overly complex in technical sense B% k) 2% 2%
e. Lack of direction from agency abowt policies 9% 3B% 47% 4%
f. Lack of agency slandards for review of ALY

decisions 27% 28% 6% 6%
g. Pressure from agency for faster decisions % 28% 16% 1%
h. Pressure from agency for different decisions 10% 6% 6l% 10%

i. Review of your decisions by persons you think

ungualified 3% 31% 2% 2%
Lack of procedural uniformity among agencicsi2 % 14% 27% 4%
k. Lack of procedural uniformity within agency

.

for different cases 13% 25% 4% 15%
1. Too close supervision of work 3% 8% 65% 22%
m. Threats to independence of judgment 2i% 12% 0% 10%

n. Other 12% 2% 3% 10%
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15. Evecryone occasionally feels bothered by cerizin kinds of things in their work.
Below is a list of things that might somelimes bother AlJs., Please indicate how
frequentiy you fee! bothered by each of them.

Freq. Ovc. Rare/Ner N.A,

a. Feeling that your cascload burden may

interfere with the quality of your work. % 2% 21% 1%
b. Feeling that you have 100 little authority to carry

out the responsibilities assigned o you, 27% N% e 1%
¢. Fecling that you can't get out your work. 15% 3% 1% 2%
d. Thinking that there arc Loo many reviews

of your work by agency ofTicials. 4% 29% 50% 6%
¢. Peeling thal you have to do things in your

work that are against your betler judgment. 13% 29% 52% 5%
[, Peeling that your job tends to interfere with

your family Life. 3% 18% N& T
g- Feeling that you're nol qualified 10 handle
your work. 1% 9% 13% -

h. Feeling that you have loo heavy a work load. 19% 41% 5% 4%
i. Thinking that agency officials who review your

work aren't nearly as qualified as you are.  34% 5% 6% 4%
j- Thinking that others who perform your type of

work {e.g., Distriet Court Judges) are accorded

more deference than you are. 3% 30% 22% 4%
k. Feeling that non-ALT adjudicatars are asked o

perform ALJ work at your agency or other

Apencies, B% 21% ki) 14%
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[n reaching your decisions, how imporant do you consider Lhe following factors?
[Note: "M.A.” in this gquestion means "Not Appropriate to Consider. ]

Yery Somewhat

. Applicabie statutes, 92%
. Published agency regulations 96%
. Federal court precedents 85%
. Published agency opinions or decisions 58%
. Executive Orders 20%
Staff posilion as outlingd in brief 4%
. Decisions of other presiding ofTicials 2%
. Public statements or speeches by
agency ollicials 03%
Private stalements by agency oflicials 1%
Stalements by members of Congress 1%
. Your perceplion of agency policy goals 11%
Your ides of what scrves Lhe public intcrest  21%
. Your own standards of faimess 48%
. Public opinion 2%
. Your evaluation af the facs af a case 9%
. Your evaluation af documentary evidence %
. Your evaluation af writlen "testimony” 6%

Rank the three most important of the above.
1. 0=82%
2. B=58%
I A=55%

8%

4%
14%
5%
21%
2%
21%

5%
4%
6%
40%
5%
3T%
1%
03%
1%
20%

Not
1%

1%
3%
29%
1%
2%

45%
%
1%
0%
25%
%
40%
03%
0.3%
3%

0%
%
29%

50%
T
52%
20%
19%
a%
47%
0.3%
0.3%
2%
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17. How imporiant are Lhe following as qualities which should be sought in
candidates for positions as AlJs? [Noter "N.A.” in this question means "Not
Appropriate 1o Consider. *]

Very  Somewhat Not N.A.

. [ntegrity 100% - -  03%
b. Quality of lepal education 52% 42% 4% 1%
c. Experience practicing administrative law 6% % 2% 1%
d. Judicial temperamem 94% 6% -~ 03%
e. Experience in substantive area of law 28% 4% 28% 03%
f. Neal personal appearance 25% 59% 14% 2%
g. Sense of humor 17% 56% 21% 3%
h. Trial experience % 22% 3% -
i. Technical expertise 28% 3% 18% 1%
j. Writing ability 4% A% 1% 1%
k. Public speaking ability 21% 58% 18% 2%
1. Amalyticel skill and reasoning sbility 98% 1% - 03%

18. When you underwent your qualification and seleclion process for yeur
appointment as an ALY, how burdensome did you find the following aspecis of
the process? [Notg: “N.A." in this guestion means "Not Applicable. |

Very Somewhat Not N.A,
a. Completing the OPM/CSC supplemental

qualifications statement 41% 7% 20% 1%
b. Providing references for the personal

reference inquiry by OPM/CSC 17% 9% 50% -
c. Completing Lhe written decision test

for OPM/CSC 1% 39% 50% 03I%

d. Completing the pane! interview for OPM/CSC 7% 2% 0% 1%
€. Undergoing imerviews, etc. by sclecling
agency 4% 18% ne 6%

19. Do you think the selection criteria used for ALJs is relevant 1o duties actually
performed?
Yery Somewhat Not

4% 43% 4%
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20. How important were the following faetors in your decision to become an ALJ?

Very Somewhat Not

&. Independence of job 87% 12% 2%
b. Challenge of job 5% 1% 1%
¢. Salary 42% 48% 10%
d. Prestige of position 3% 3% 14%
e. Enjoyment of govemment service 26% 48% 7%
f. Perquisiles of office 8% 5% — 8%
g. Commilment 1o policy goals 9% 40% 5l%
h. Desire to have influence 1% 29% 64 %
i. Unhappiness with previous position 3% 30% 62%
j- Desire to travel 3% 21% 77%
k. Experience helpful for further

advancement in agency 4% 10% 6%
. Other 50% 5% 45%

21l. How would you rate the following descriptions in terms of them being
appropriate characterizations of the role of an ALJ?

Very Somewhat Not

a. Judge/Adjudicator 97% 3% 1%
b. Important 62% 28% 10%
¢. Independent B7% 12% 1%
d. Decision-maker 94% 5% 03%
e. Fact-linder 921% B% 1%
f. Wearer of "Three Hats" 51% 3% 14%
g- Cog 4% 20% 7%
h. Referee I% 21% 5%

22. How satisflicd arc you with the following aspects of your present position?
Very Somewhat Not

a. Nature of dutjes 9% 19% 1%
b. Conditions of employmcat 42% 40% 19%
c. Substantive arca of law in which you wark  57% 9% 4%
d. Overall satisfaction 61% 6% 4%
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23. How serious are the following problems for ALJs?
Very Somewhat Not

4. Agency interference % 1% 27%
b. Need for independence 65% 0% 15%
¢. Lack of status; poor image 27T% 46% 27T%
d. Inadequecy of hearing facilitics & slaff

support 50% B% 3%
¢. Poor salary; lack of prercquisilcs 10% kL1 55%
{. Compromise of forma! procedures 16% 44% 40%
2. Mediocrity of some AlJs 19% 57% NEk
h. Need for increase in judicial powers 0% 2% 18%
1. Need for separation from Lhe agency 6B% 3% I%
j- “Veterans being given preference in the

selection procesa 19% 26% 55%
k. Absence of independent corps of ALYs 67% 2% 12%

24. To what exient are the following practices appropriate for administrative law
judgea?
Very Somewhat Not
a. Taking active role in developing

the record in & case Ti% 17% 6%
b. Talking with aews media about the case while

hearing is in progress - 03% 100%
¢. Talking with news media ahout the cage

afler your decision has been made 03% I% 7%
d. Talking with news media about the case afler

agency decision is final 1% 4% 35%
e. Having lunch or other social contacts with

sgency stafl attorneys 11% 49 % 41%

f. Having lunch or other social contacls with private

atlorneys who praclice before your agency 3% 2% 65%
g. Suggesting procedura] changes to agency 42% 49% 7%
h. Suggesting changes in substantive policy

o agency 25% 56% 19%
i. Urging changes in legislation affecting ALYs  57% 6% 7%
j. Suggesting other proceedings, investigations, or

studies you think your agency should

conduct. 34% 1% 15%
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25. How would you classify the nature of your primary professional experience
before you became an ALT?

(8) _43% Private
38% Federal Government
20% State or Local Government

(b) % Litigation
8% Advisory
1% Transactional”
12% Examiner or Other Adjudicatlor

26, 94% Male 6% Female

27. Racial/Ethnic Calcgory: (choosc one)
1% Asian or Pacific Islander 1% Black, not of Hispanic origin
A% Hispanic _1% American Indian or Alaskan Nalive
_94% White, not of Hispanic origin

28. Did you receive veteran's preference for your appointment as an ALI?
66 Yes 234 No

29, Govemment Service Classification
AL-3 4% A 2T%B 10%C 40%D 3S%E _1%F

AL-2 1%
AlL-1 1%

30. Incomparnson to Federal Judges, do you think you have?

Greater/More The Same Lesser

8. Authority 1% 2% 97 %
b. Prestige - 1% 9%
¢. Freedom in reaching a decision 1% 3% 45%
d. Complex cases 3% 40% 57%
e. Ceseload burden 43% 44 % 13%
{. Duty to be bound by agency policy T6% 2% k) 2
g- Duty Lo follow rules of evidence 1% 9% 60%
h. Impact on public policy 4% 17% 9%
i

Independence 1% 30% &9 %
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In comparison lo non-ALJ adjudicators, do you Lhink you have?

Greater/More The Same Lesser

Authority 85% 11% %
. Presuge B6% 11% 1%
Freedom in reaching 8 decision % 13% 2%
. Complex cases 5% 4% 1%
. Caseload burden 59% 5% 6%
Dty 1o be bound by agency palicy 12% 52% 6%
. Dty to follow rules of evidence 2% 44 % 4%
. Impact on public policy 48% 45 % 1%
Independence B5S% li% 4%

What undergraduate institution did you atlend? _{See Appendix IV _A, Survey of
ALJs for All Agencies.}

Degree Received: 66% B.A. 4% B.S.

Major:  _(Se¢ Appendix IV A, Survey of ALJs for All Agencies.}

Did you aticnd law schoal? If no, skip to question 39,
99.5% yes _0.3% no

What law school did you atiend? {See Appendix TV A, Survey of ALJs for All

Agencies.

Whal was your approximale rank in your law school class? (See Appendix
IV A, Survey of ALTs for All Agencies.}

Were you 8 member of law review? _16% yes 84% no

Have you had any graduate training olher than law school? 28% yes 72% po

If you have had additional graduate work, what was vour field of study? _(See
A dix Survey of ALJs for All Agencies.

Please give us the benefit of any observations that will help in understanding
your work, (Comments may be writlen on the back of this page, or an additional
sheet may be atached.) _{Sec Appendix IV A, Survey of AlJs for AN
Agencies.)
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Appendix IV C

Survey of
NON-SOCIAL SECURITY ADMINISTRATION ADMINISTRATIVE LAW
JUDGES

This questionnaire is & part of u study of the practices and aftitudes of
Administrative Judges {("AJs") and Administrative Law Judges (" ALJs™).!

Please answer each question in the” space provided and RETURN THE
COMPLETED FORM WITHIN ONE WEEK. If you have additional comments,
please include them. The anonymity of respondents will be preserved.

1.  Type of Function:
4% Civil Rights Enforcement
20% Health & Safety
2% Eavironment
3% Commodities & Securities
5% Tradc Regulalions
25% Labor Relations & Personnel
14% Licensing & Rate-making
10% Program Grants & Resource Management
—  Individua] Bconomic Support - S5A
20% Individual Economic Support - All other

2. Number of ycars you have been an ALJ.

03 8% 1618 20%
46 5% 1921 14%
79 5% 2224 4%
10-12 16% 25-27 %
13-15 20% 27+ 4%

"Most of the questions in this survey duplicate or prralle! those of 2 survey of ALTs by Puula
P. Burger, JUDGES IN SEARCH OF A CoUmT: CHARACTERISTICS, FUNCTIONS, AND PERCEPTIONS OF
FEDERAL ADMINUTRATIVE Law JUDoEs (1984 & photo. reprind 1985, University Microfilms
Imemational), Omher sources include United Swies General Accounting Office, SURVEY OF
ADMNOTRATIVE Law OPemATIONS; and Donna Price Cofer, JUDGES, BUREALTRATS, AND THE
QUESTION oF INDEPENDENCE (1985).
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3. Number of yearn you have been an ALJ at your present agency.

03 16% 1618 17%
46 2% 19-21 8%
79 3% 22-24 2%
10-12 22% 2527 1%
13-15 16% 28+ 2%

4. Number of agencies al which you have served as an ALJ.

1-52% 3-B% More than 4 - 3%
2-34% 4.-2%
5. Yourage.
—  Under 30
0.4% 30-34
—  343%
2% 40-44
12% 45-49
20% 50-34
20% 55-59
26% 60-64
20% 65 & Over
6. How would you describe your mle in lhe edministrative process?  (See
Appendix TV A, Surfey of ALJs for All Agencies.)
7a. Do the cases you decide come 1o you as appeslz from another determination
level?
Yes-47% No-53%

Tb. If 30, da you make your decision on the record or file made at this other Jevel?
Yes-7% No-93%

Te. Or, do you make your decision based in wholk or in part on a record made in an
oral fact finding hearing over which you preside?

Yea - 98% No - 2%
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8. How much of the TOTAL TIME spent doing your job is devoted 10 each of the
following activities? Estimate the evemll proportion of time, even if from weck
o week the exact proportions may vary. Ignore those ectivities that are pot
relevant to your work.

(avg)
7% a. Pretrial preparation, reading, study

14% b. Conducling prehearing conferences and negotiations
T% c. Presiding at formal hearings, rulings on motions

15% .d. Making decisions and wriling decisions

19% e. Travel
6% [ General administrative duties, correspondence, professional meetings
B% g. Conduct rule-making or other proceedings having  generalized

apphcability

3% h. Other

8. To what exlent do you conceive of your job as involving the following?

Great Some Mot
Extent Extent Signif,

Extent
8. Determining and marzhaling facts 97% 3% 0.4%
b. Guaraniesing due process of law 84% 14% 2%
¢. Making oredibility determinations Ta% 20% 2%
d. Applying agency policies and regulations 65% 2% 6%
e. Applying substantive cxpertise to problems 61% 29% 1%
f. Intcrprefing slatutes 3% 37% 10%
g. Effecting the setllament of controversies 27% 3% %
h. Clarifying sgeney policies and regulations 16% IR 456%
i. Making agency policy 2% 13% 4%
j. Educating the public 5% 24% T1%
k. Baluneing interests 21% 41% 3%
I. Prolecting the public interest over special interesls 25% 28% %
m. Bringing efficiency to agency proceedings 40% 42% 18%
n. Helping to kecp matters out of the federal courts 21% 26% 54%

Rank the three most important of the above.
1. A=84%
2. B=63%
3. C=%5%
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10. Rale your frequency of engaging in the following reading practices and patterns
of communications.

[Note: “N.A."in Questions 10-15 means "Not Applicable. 7]
Freq. Oec.  Rare/Ney N.A.

a. Read decivions of other presiding officials  45% 40% 13% 1%
b. Read final agency decisions % 123% 1% %
¢. Read decivions of federal counts 66% 0E 2% 1%
d. Read commercial services, industry

publications 25% 9% ME 2%
£. Confer with superior about difficull cases 1% 15% 43% 4%
. Consult with other ALJs priorto hearing 1% 3B% 41% 11%
g. Consult with other AlJs while case pending 5% 33% 46% 15%
h. Receive requesis for confidential informadon 2% 12% 51% 4%
i. Communicalions about your case with agency

stafl 8% 13% 48% 0k
J- Communications about your case with those

outside of the agency 1% 10% 50% 1%

k. Meke suggestions to agency for policy changes 2% 15% 56% 2%
L. Make zuggestions to agency for procedural

changes 5%  36% 45% 13%
m. Talk with individual members of private bar

about agency procedu I% 2% 53% 16%
n. Dizqualify yourself from hearing a case - 1% B8 % 4%

0. Attend professional meetings or seminary 11% A% BE 1%

1l. 'With respect to the record or file you receive from another determination level,
the Tecord:

Freq. Occ. Rare/fNev N.A,
. Iz not adequate to support Lhe decision

at the other level 16% 20% 5% 50%
b. Does not edequately prepare me for my

hearing 2% 15% 9% 44%
€. Would be improved by staff review

before transmission 9% 16% 10% 55%
d. Would be improved if updaled before

transmission 15% 11% 10% 55%
e. Should have clearer and more thorough

expert opinions 15% 14% 2% 53%

f. Is better when a party is represented 30% 6% % 50%
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Freq. Oer.

g- Would be improved if ihe other level had been
more thorough in obtaining information

from the parly
h. Other suggestion

18% 16%
4% -

Rare/Ney

7%

In hearing cases, how oflen do you engage in any of following practices?
Freq. Occ.  Rare/Nev

&. Prchearing conferences 57% 28% 15%
b. Order depositions 15% pxy 51%
¢. Require experts 26% 1% 42%
d. Request addilional evidence 6% 41% N%
¢. Request issue briefs 54% % 3%
f. Authorize reply briefs 3% 0% 23%
g. Go "off record” 12% 57T% %
h. IN CAMERA proceeding 6% 4% 9%
. Question wilness directly 64% D% 2%
j- Call own witnesses 13% 13% 62%
k. Cerlify interloculory appeals 1% 19% 2%
l. Certlify record 10 agency head for decision

(wilhout making initial decizion) 1% 5% 4a%
m. Admit evidence [or "whatever it may be

worth" e 30% 54%
n. Receiving "testimony” in writing 5% 9% 0%
0. Deliver decisions orally 4% 15% 62%
p. Grant summary judgment 4% IBR I6%

N.A.

P
2%

N.A.

1%
12%
11%

I%

1%

9%

1%
12%

0.4%
11%
2%

48%
4%

5%
18%
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13. Afer your initial or recommended decision has been writlen, how often do you
dao any of the following things?

Frtq . Oﬂ‘.. R-.rd‘Nev NnA-

4. Participate in oral argument before review

board or agency head - -~ 7% 63%
b. Talk with news media about your decision - 2% % 27%
¢. Supply writlen clarification of decision for

agency staff 0.4% 1% 57% 41%
d. Talk or meet with agency staiT to explain your

decision 0.4% 2% 4% 43%
e. Study appeal bricfs submited to review board or

agency head % 2% 45% 29%

f. Help prepare documents or questions Lo aid
agency head or review board in hearing

cascs on appeal - - 48% 52%
g. Observe oral argument before review board

or agency head - % 6% 1%
h. Assist in writing of final agency decision,

order, report 3% 0.4% 45% 1%

14. Do any of the following problems arise in your work, and, if so, to what extent?

Freq. Oce. Rare/Ney N.A.

8. Delay in proceedings 1% 58% 1% -
b. Ambiguity in the law you must apply 29% 55% 13% 04%
¢. Too great a caseload 21% 49% 28% 1%
d. Cases overly complex in technical sense 9% % 5% 4%

e. Lack of direction from agency about policies 7% 28% A% 21%
f. Lack of agency standards for review of ALJ

decisions SR 183% 51% 22%
g. Pressure from agency for faster decisions 15% 28% 46% 9%
h. Preasure from agency for different decisions 4% 5% 64% 24%
i. Review of your decisions by persons you think

unqualified 15% 25% 42% 15%
- Lack of procedural uniformity armong ageneies 7% 9% 40% 0%
k. Lack of procedural uniformity within agency

Lot

for different cases 7% 18% 50% 21%
1. Toa close supervision of work 4% 4% 5t% 40 %
m. Threats to independence of judgment E% 7% 51% 21%

n. Qther 6% 1% 8% 17%
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15. Everyone oceasionslly feels bothered by cerlain kinds of things in their work.
Below is & list of things that might sometimes bother ALJs. Please indicate how
frequently you feel bothered by each of them.

Freq. Oce. Rare/Nev N.A.

a. Feeling that your caseload burden may interfere

with the quality of your work. 16% 6% 44% 1%
b. Feeling that you have too littde authority to

carry out the responsibilities assigned o you. 12% 18% 9% BE%

¢. Feeling that you can't get out your work. 1% 23% 61% 5%
d. Thinking that there are oo many reviews
of your work by agency officials. 8% 10% 61% 18%

e. Feeling thal you have 10 do things in your
work thal are against your betler judgment. 6% 13% 65% 13%
f. Feeling that your job tends to interfere with

your family life. 1% 11% 5% 11%
g. Feeling thal you're not qualificd 10 handie
your work. - 1% % 20%

h. Feeling that you have too heavy a work load. 11% 31% 50% 5%
i. Thinking that agency officials who review your

work aren”t nearly as qualified as you are.  20% 29% 7% 11%
j. Thinking that others who perform your type of

work (¢.g., District Court Judges} are accorded

more deference than you are, W% 4% % 4%
k. Feeling that non-ALJ adjudicators arc asked to

perform ALJ work at your agency or other

agencies. 11% 18% 47% 2%
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In reaching your decisions, how important do you consider Lhe following factors?
[Mare: “N.A. " in this question means “Not Appropriaie 1o Consider. ~)

. Applicable statwies

. Published agency regulations

. Federal court precedents

. Published agency opinions or decisions

Execuive Orders
Siaff pasition as outlined in brief

. Decigions of other presiding oflicials
. Public slalements or speeches by

agency officials
Private statements by agency officials
Statements by members of Congress

. Your perception of agency policy goals

Your idea of what serves the public interest
. Your own standards ol faimess

. Public opinton

. Your evaluation of the factz of a case

. Your evaluation of documentary evidence
. Your evaluation of written "testimony”

Rank the three most important of the above,
1. 0 =7%
2. B=584%
3. A=45%

VYery Somewhat

9T%
92%
B4 %
84%
25%
1%
13%

0.4%
1%
4%
12%
5%
1%

1%
9%
9%
TI1%

1%

5%
14%
14%
24%
42%
44 %

4%
%
1%
%
4%
28%
5%
1%
1%
12%

Nod

3%
2%
1%
26%
29%
0%

%
0%
%
26%
0%
I%
1%

6%

25%
18%
13%
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17. How imponant are the following as qualitics which should be sought in
cardidales for posilions a5 ALJs? [Mote: “"N.A." in this question means "Not
Appropriate to Consider, "}

Very Somewhst Not N.A.

a. Inegrity b 1% — —_
b. Quality of legal education 56% 40% 4% i%
¢. Experience practicing adminisirative law 31% 54% 15% 0.4%
d. Judicial temperament 1% 8% —_ i%
e. Expenience in substantive area of law 29% 54% 16% 1%
f. Neat personal appearunce 19% 62% 16% %
g. Sense of humor 19% 54% 15% %
h. TFrial experience 9% 25% 6% —
i. Technical expertise 20% 2% 25% 3%
j. Wriling ability 85% 14% 1% 04%
k. Public speaking ability 18% 55% 3% %
1. Analvtica] gkill and reasoning ability 98 % 1% 0.4% —_—

i8. When you underwent your qualification and Belection proces: for your
appointment as an ALJ, how burdensome did you find the following aspects of
the process? [Note: "N.A." in this quesrion means "Not Applicable. |

Very Somewhat Not N.A
a. Completing the OPM/CSC supplemental

qualifications statement 45% 5% 15% 5%
b. Providing rcferences for the personai

reference inquiry by OPM/CSC 12% 3% 4% 04%
¢. Compldling the written decision test

for OPM/CSC 9% R 2% 1%

d. Compleling the punel interview for OPM/CSC 4% 24% 71% 1%
e. Undergoing interviews, eic. by selecting
agency 2% 20% 2% 6%

19. Do you think the selection criteria used for AlJs ix relevant to dutics actuaily
performed?
Yery Somewhuat Not
5% 44% 6%
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20. How imporiant were Lthe following faclors in your decision o become an ALJ?
Yery Somewhat Not

a. Independence of job 93% 5% 2%
b. Challenge of job 3% 16% 1%
c. Salary 5% % 11%
d. Prestige of position 35% 51% 14%
e. Enjoyment of government service I0% 49% 21%
f. Pemuisites of office 5% 33% 62%
g- Commitment to palicy goals % n% 60%
h. Desire Lo have influcnce 9% 30% 61%
i. Unhappiness with previous pasition i% 2% 0%
j. Desire 1o travel 4% 26% T0%
k. Experience helpful for further

advancement in agency 3% % 50%
l. Other 431% — 55%

21. Bow would you mate the follawing descriptions in terms of them being
appropriate characterizations of the role of an ALJ?

Very Somewhat Noti

a. Judge/Adjudicator 6% 3% 1%
b. Imporant 61% 24% 14%
¢. Independent 95% 4% 1%
d. Decision-maker 94% 4% 2%
e. Fact-finder 9% % 2%
f. Wearcr of "Three Hals" 15% 17% 9%
g. Cog 2% 16%  B82%
h. Referee 5% 1% 64%

22. How matislied are you with the following aspecis of your present posilion?
Very Somewhat Noi

Nature of duties 85% 14% 1%
Conditions of employment 55% 34% 1%
Substantive ares of law in which you work 72% 25% i%
Ovenal satisfaction % 5% 1%
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23. How serious are the following problems for ALJs?
Very Somewhst Not

a. Ageney inerference 17% 26% Lyp
b. Need for independence 48% 17% KR T 7
¢. Lack of staws; poor image 22% 42% %
d. Inadequacy of hearing facilitics & staff

support 2% 46% D%
¢. Poor salary; lack of prerequisites 13% 7% 0%
{. Compromise ef formal procedures 8% 32% 0%
B. Mediocrity of some ALTs 14% 54% 2%
h. Need for increase in judicial powers 26% 41% 1%
i. Need for separation from the agency 40% 21% 40%
j- Veterans being given preferénce in the

sclection process D% D% 5%
k. Absence of independent corps of Alls 32% 24% A5%

24. To what extent are the following preclices appropriate for administrative law
judges?

Very Somewhat Not
a. Taking active role in developing

the record in a case 5% 7% 6%

b. Talking with ncws media about the casc while

hearing is in progress 0.4% I% 9T%
¢. Talking with news media about Lhe case

afier your decision has been made 1% 13% 86%
d. Talking with news media about the case after

agency detision is final 1% 15% 4%
e. Having lunch or other social contacts with

ageney stalf attorneys 2% 24% T4%

f. Having lunch or other social contacts with privatc
attorneys who practice before your agency 0.4% % 5%
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Very Somewhat MNot

2. Suggesting procedural changes to agency 3% 54% 14%
h. Suggeating changes in eubstantive policy

lo agency 16% 42% 43%
i. Urging changes in legislation affecting AL)s 49% 9% 12%
j- Suggesting other proceedings, investigations, or

studies you think your egency should

conduct. 16% 45% 40%

25. How would you classify the nature of your p:i.mary professional cxpcrience
before you became an ALJ?

(a) _25% Private
65% Federal Government
JO% Siate or Local Government

{by _T9% Liigation
9% Advieory

. Tranaactional
12% Examiner or Other Adjudicator

25. 94% Male 6% Female

27. Racial/Ethni¢ Category: (choose one)
A% Asian or Pacific Islender 2% Black, not of Hispanic origin
4% Hispanic _1% Amecrican Indian or Alaskan Native
94% White, not of Hispanic origin

28. Did you reeeive veteran's preference for your appointment as an AL)?
63 Yes 37 No

29. Government Service Classification
AL-3 3%A 4% B 4% C 28%D _29%E WMEF
AL-2  _8%
AL-1 2%

30. In comparison lo Federal Judgea, da you think you have?
Greater/More The Same Lesser

a. Authority 1% 1% 98%
b. Prestige 0.4% 1% 9%
¢. Freedom in reaching a decision 3% n% 27%
d. Complex cases 15% 3% 2%
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Greater/More
e. Caseload burden 11% 44 %
f. Dty to be bound by agency policy &% N%
g- Duty to follow rulcs of evidence 1% 55%
h. Impact on public policy 4% M %
i. Independence 1% 54%
31. In comparison lo non-ALJ adjudicators, do you lhink you have?
Greater/More
a. Authority 34 %
b. Prestige 9% 10%
¢. Freedom in reaching a decision 0% o%
d. Complex cases 84% 16%
¢. Caseload burden 51% 4%
f. Duty to be bound by agency policy 14% 0%
g- Duty to follaw rules of evidence 67T% 2%
h. Impact on public policy 6% k1.3
i. Independence 91% 5%
32. 'What undergraduate institution did you attend? _(See Appendix [V A, Survey of
ALJs for All Agencies.)
33. Degree Received _71% B.A. 28% B.S. _(Sze Appendix IV A, Survey of
ALJs for All Agencies.)
34, Major i ey of ALIR 1l Apencies.
35. Did you atend law school? If no, skip o question 39,
|O0% yes _0.4% no
What law school did you azend? _(See A dix TV A, Sury
Agencies.)
36. What was your approximate renk in your law school class?
24% a. Top 10%
3% b. Top 25%
36% ¢. Upper half
5% d. Lower half
37. Were you 1 member of law review? _19% veg Bl m

The Same Lesser

4%

5%
4%
1%
45%

The Same Lesser

2%
1%
1%
1%
6%
26%
1%
I%
2%
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Have you had any graduste training other than law school?

9% yes R%no
If you have had additional graduate work, what was your ficld of study? _(Ser
A ix IV A, Su ies,

Please give ua the bencfit of any observations that will help in understanding
your work. (Comments may be writien on the back of this page, or an additional
sheet may be auached.) See i Survey of

Agencies.)
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Appendix 1V D

Survey of
ADMINISTRATIVE JUDGES
This questionnaire ia a part of a study of thc practices and anitudes of
Administrative Judpes ("AJs") and Administrative Law Judges ("ALJs").}
Please answer each question in the space provided and RETURN THE
COMPLETED FORM WITHIN ONE WEEK. If you have additional commenis.
please include them. The anonymily of respondenis will be preserved.

1.  What undergraduate institution did you attend? 157 Schools
Degree Received: 56 differem majors B.A. 70% B.S. %
2.  Did you attend law school? (If no skip to question 6} Yez 95% No 5%

What law school did you attend? 105 law schools, prestipe iaw schools 13%

3. 'Whai was your approximate mank in your law school class?
a. Top 10% 18% c. Upper hall 39%
b. Top25% 31% d. Lower hal{ 11%
4.  Were you a member of Law Review? Yes 12% No 80%
5.  Have you had any graduale training other than law school? Yes 3% No 66%

6. If you have had additional graduate work, what was your Deld of study? 56
fields of study (Some were duplicates — just characierired slightly differently.)

7.  What ix your epe? average ape - 49 minjmum ape - 30 _maximum age - 74

Ba. Are you male or female? 80% male  20% female

'Mont of the questions jn this survey duplicaie or parallel hose of v mrvey of ALTs by Paula
P. Burger, JUDGES IN SEARCH OF A COURT: CHARACTERISTICS, FURCTIONS, AND PERCEPTRONS OF
FEDERAL ADMINGTRATIVE Law JUDcGEs (1984 & pholo. meprint 1985, University Microfilms
Intarroational). Other sources include Unilsd States Genersl Accouming Olfice, SURVEY OF
ADMINISTRATIVE Law OPERATIONS; and Donna Price Cofer, JUDGES, BUREAUCRATS, ANMD THE
QUESTION OF INDEPENDENCE {1985).
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8b. Racial/Ethnic Category (Choose one)

A Asian or Pacific Islander - 3%

B Black, not of Hispanic origin - 9%

H Hizpanic - 3%

W White, not of Hispanic origin - 84%

1 American Indian or Alaskan Native - 1%

9. Whal was the nature of the primary professiona]l expericnce you had before
becoming an AJ? Moslly attornevs

10. Govemment Service (GS) Classification: $3% at GS-15
Did you receive veteran's preference for your appointment as an AJ?
Yes 19% No 81%

11, How long have you been an AJ at your presenl agency? 0-31 years (Average of
8 years)

12. How long have you been an AJ? 0-30 years {Average of 8 years)

13. Raue your frequency of engaging in the following reading practices and parterns

of communications.
Frequent. Oceas. Rarely/
Never
a. Read decizions of other presiding officials ~ 59% n% 9%
b. Read final agency decisions 2% % 1%
¢. Read decisions of fedeml courta 5% 1% 2%
d. Read commervial services,
industry publications 5% 47% 17%
e. Confer with superior about difficult cases 17% 6% 47%
f. Consul with other AJs prior to hearing 29% 45% 26%
g- Consull with other AJs while case pending  32% 41% 27%
h. Receive requests for confidential information 1% 20% %
i. Communicate about your case with agency
saff 14% 29% 5T%
Jj- Communicate about your case with thoee
cutside of the agency 3% 5% 9%
k. Muake sugpestions to agency officials for
policy changes 2% 44% 54%

L Make suggestions w agency officials for
procedural changes 2% 8% %
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14.

15.

Frequent. Oecas. Rarely/

Never

m. Talk with individual members of private
bar about agency procedures 7% 1% 52%
n. Disqualify yourself from hearing a caze 1% 14% 85%

0. Alend professional meetings or seminars 20% 1% %
p. Approached through ex parfe communication
which would be prohibited by the APA 1% 12% 87%

In hearing cases, how often da you engage in any of followihg prnctic:sT_{Nou:
only 99 responses io this question. )
Frequent, Oceas. Rarely/

Never
a. Prehearing conferences 61 213 16
b. Order depositions 7 29 64
¢. Require experts 10 36 54
d. Request additional evidence 29 33 18
¢. Request issue briefs 24 49 27
f. Authorize reply briefs 27 41 30
g. Go "off record” 17 54 29
h. Hold IN CAMERA proceeding 6 27 &7
1. Question wilneas directly " 18 11
j- Call own witnesses 5 16 7%
k. Cerlify interlocutory appeals 0.4 12 a8
1. Certify record to agency head for decision
(without making inilin] decisions} Q 4 a6
m. Admit evidence for
"whatever it may be worth” 23 a4 43
n. Deliver decisions arally n 11 57
0. Grant summary judgment 5 27 68

Te what exient do you coneeive of your job as invelying the following?
Frequent. Occas. Rarely/

Mever
a. Delermining and marshaling facts 98 2 0.4
b. Guaranteeing due process of law 85 4 1
¢. Making credibilily determinations 86 12 2
d, Applying mgency policies and regulations 78 17 3
c. Applying substantive expertise to problems n 18 11
{. Interpreting statutes To 29 1
g. Effecting the sertlement of controversies 55 28 17
h. Clarifying agency policies and regulations 29 as 32
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i. Making agency policy

j- Educating the public

k. Balancing intcrests

1. Protecting the public imerest aver special
interesis

m. Bringing efficiency to agency proceedings

n. Helping to keep matters out of Lhe federal
courts

Rank the three most important of the above.,

10
30

21

13
39
39

8

29

86
51
i

51
13

1109

N.A.

I
0.4
11
27
15

61
74
67
g
27
12
1

1. A =B6%

2. B = 76%

L Cc=42%

In reaching your decigsions how influential do you consider the follawing factors?
[Note: “N.A.° in this question means "Not Appropriate 1o Cansider. 7]
Yery Somewbat Not
a. Applicable slalutes 98 2 _—
b. Published agency regulalions 87 13 0.4
¢. Federal court precedents %0 8 1
d. Publizhed agency opinions or decisions 85 10 4
¢. Executive Orders 39 32 17
€. Staff position a5 oullined in brief B 38 27
g. Decigions of other presiding officials 15 3R 32
h. Public staternta or speeches

by apency officials 1 1] 32
i. Private statements by agency officials 2 5 19
j- Statements by members of Congreay 1 g 24
k. Your perception of agency policy goals 7 25 29
I. Your idea of what scrves the public interest 13 13 28
m, Your own standapds of faimcss 37 s 15
n. Public Opinian 0.4 7 22
¢. Your cvaluation of the facts of a case 98 2 —

Rank the three most important of the above,

Ir

[
on>
il
£2E
A RN
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17.  Afer your initie] or recommended decision has been written, how frequently do
you do any of the following things?

Frequent. Oeeas. Rarely/

Never

a. Participate in oral argument before review

board or agency head 1 1 98
b. Talk with news media aboul your decision 0.4 3 97
c. Supply written clarification of decision for

agency staff - 0.4 7 93
d. Talk or meel with agency stail o explain

your decision 1 10 89
e. Study appeal briefs submitied to review board or

agency head 8 24 58
f. Help prepare documents or questions to aid ageney

head or review board in hearing cases on sppeal 3 7 bt
B. Observe oral argument before review board

head 1 8 @1
h. Assist in writing of final agency decision,

order, repon 2 5 T3

18. To what extent do you lhink the following practices are appropriate for
administrative judgea?

1 - Completely Appropriate
2 - Sometimes Appropriale/Sometimes Not Appropriate
3 - Inappropriste

1 2 3

8. Taking active role in developing the record

in a case 63 32 5
b. Talking with news media about the case while

hearing is in progress 0.4 6 94
c. Talking with news media ebout the case

after your decision has been made 2 21 77
d. Talking with news media about the case niter

agency decision is final 4 5 !
€. Having Junch or other social contacts with

egency stafl anomeys 11 49 40
[. Having lunch or other sacial contacts with private

atlorneys who praclice before your agency 3 31 45

g. Supgesting procedural changes to agency 42 44 14
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1
h. Sugpesling changes in tubsiantive
policy to agency 30
i. Lobbying Congress for changes in legislation
afTecting Als 31

}- Suggesting other proceedings, inveatigations, or
studies you think your agency should conduct 31

41

K}

45

1111

29

K4

23

19. How much of the total time spent doing your job is devoted o each of the
following activities? Estimate Lhe overall proportion of time, even if from week
to week the exact proportions may vary. Use percentage figures and ignore
those activitics that are not relevant to your work.

Avg.
Time
5%
5%
36%
9M%
20%
Y%

0%

Pereent
of Als

13% ». Pretrial preparation, reading, study

10% b, Conducting prchearing conferences and negotiations
25% ¢. Presiding at formal hearings, rulings on motions
37% d. Making decisions and writing decisions

5% e. Travel

9% {. General administralive duties, correspondence,

profeasional meelings
2% g. Other

20. How would you rate the following as qualities which should be sought in
candidates for positions an AJs? [Note: Ralings used below are "Indispensable®,
“lmportam”, and "Little or no Imporiarce”. |
Indispen. [mport. Little/No

=TT TR 0 LD o

. Integrity 98
. Law school degree 83
Experience practicing administrative law 21
. Judicial temperament 82
Experience in substanlive area of law a3
Neat personal appearance 16
. Sense of humor 16
. Trial experience 19
‘Technical expertise 24
Writing ability 73
. Public speaking ability 16
Annlytical skill and rcasoning ability 95

3
14
&0
18
55
63
55
33
35
27
57

L]

Import.
3

19

0.4

11

18

28

26

21

27
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21,

Hew weould you rate the following [actors in lerms of Ltheir importance in your
decision 1o become an AJ?

Very Moderately Not

a. Independence of job B2 5 3
b. Challenge of job 80 20
c. Salary kK] 56 12
d. Prestige of position 26 59 15
¢. Enjoyment of government service 2 55 23
f. Perquisites of office 3 26 7
g. Commitment to policy goals 7 40 53
h. Desire to have influence & 3% 56
1. Unhappiness with previous position 8 13 80
j- Desire to travel
k. Experience helpful for further advancement

in agency I 15 k)
1. Other (specify) 5 15 B8O

Rarik the three most important of the above.

1. B=9%91%
2. A=30%
L. C=M4%

How would you describe your role in the administrative process? (Separate
sheel.}

The following descriptions are appropriate characterizations of Lthe rule of an
Al [Note: "Not* in this question means "Not ar all Appropriate. 7}
Yery Somewhat Not

a. Judge/Adjudicator 99 1 —
b. Important 58 31 11
¢. Independent 91 3 04
d. Decision-maker 99 1 —-
c. Faet-finder 97 3 04
f. Wearer of "Three Hats™ 15 21 64
g- Cog 3 ] 74
h. Referee 16 40 44
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24. How significant are any of the Pllowing problems in your work? [Nore:
Colunn headings mean “Frequemily a Problem”; “Sometimes a Problem”™; and "Not a
Problem”.}

Freq. Sometimes Not

&. Delay in proceedings 22 63 15
b. Ambiguity in the law you must apply 13 70 17
¢. Too great a caseload 48 37 15
d. Cases overly complex in technical sense 5 50 45
e. Lack of direction from agency officials
about policies 4 30 65

f. Lack of agency standards for review of

AJ decisions 7 21 72
g. Pressure from agency officials for

Taster decisions 29 30 41
h. Pressure from agency officials for

different decizions 2 16 B2
1. Review of your decisions by persons you

think unqualified 7 28 65
j- Lack of procedural uniformity among agencies 4 17 79

k. Lack of procedural uniformity within agency

for different cases 3 a0 67
. Too close supervision of work 4 17 7%
m. Threats to independence of judgment

{Describe) * 10 18 72
n. Other - — —

25. How would you rate your level of satisfaction with your present position? [Note:
Column  headings means “*Very Salisfied"; ‘"Maderaiely Satisfied”; and
"Sarisfied".}

Yery Mod. Sat. Satisfied

a. Nature of dutics 7 22 1
b. Conditions of employment 34 44 22
¢. Substantive area of law in which you work 15 24 1
d. Overall satisfaction 51 46
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26. The following are seriovs problems affecting Als.

7.

o

= om ma an

Strongly Agree  Agree Disagree

. Agency interfercnee 11 px) 66
. Meed for mare independence from agency

supervision px} 2 55

. Lack of status: poor imapge k) 34 43

. Inadequacy of hearing facililics and staff support33 3 9

. Poor salary; lack of pemuisites 34 42 24

Formal procedures too frequently compromised 5 18 78

. Mediocrity of some AJs 7 36 57

. Meed for increase in judicis] powers 35 2 3

Inadequate policy guidance 5 20 75

Everyone occasionally fecls bothered by certain kinds of things in their work.
Below is s list of things that might sometimes bother Als. Please indicate how
frequently you fecl bothered by each of them. [l - Almost Mever; 2 - Rarely; 3 -
Sometimes; 4 - Rather Often; 5 - Nearly All the Time]

1 b 3 4 5

. Thinking that the amount of work you

have to do may interfere wilth how well
it gels done. 13 13 k¥ 23 14

. Fecling that you have too linle

authority to carry out the responsibilities
assigned to you. k } | 25 11 5

. Feeling that you can't get out

your work, 24 28 k 11 5

. Thinking that there are 0o many revicws

of your work by agency officials. 50 2 17 7 3

. Feeling that you have o do things in

your work that are againat your betler
judgment. 47 28 21 3 1
Feeling that your job tends to interfere
with your family life. 35 28 28 7 2

. Fecling that you're not qualified Lo

handle your work, 83 12 4 0 1

. Fealing that you have oo heavy a

work load. 14 18 33 18 17
Thinking that agency officials who
revicw your work arcn’t ncerly as
qualified as you are. 43 18 23 9 3



28.

ACUS -- SURVEY OF Als

1
j. Thinking that olhers who perform your
type of work (e.g., District Count
Judges) are accorded more deference
than you are. 15
En comparison lo AlJs, do you think you have?
Greater
a, Independence from agency supervision 32
b. Authority 29
¢. Suatus 14
d. StafT report 4
e. Caseload burden 57
f. Duty 1o be bound agency policy 17
g- Relevance of selection crileria to duties 28

Thank you for completing this questionnaire.

14

24

16

The Same Lesser

26
32
14
a1
6
54
63

42
39
T2
65

7
28

9

1115

3
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