
DISTRICT OF COLUMBIA RENTAL HOtJSING COMMISSION 

TI' 24,379 

In re: 1320 Missouri Avenue, N.W. 

Ward Four (4) 

MARIE and CHRISTIAN ])]AS 
Housing Providers/Appellants 

v. 

AARONITA PERRY 
Tenant/Appellee 

DECISION AND ORDER 

April 20, 200 I 

YOUNG, COMMISSIONER: This case is on appeal from the District of 

Columbia Department of Consumer and Regulatory Affairs (DCM), Office of 

Adjudication (OAD), to the Rental Housing Commission (Commission), pursuant to the 

Rental HOllsing Act of 1985 (Act), D.C. Law 6-10, D.C. CODE § 45-250 I, et seq., and the 

District of Columbia Administrative Procedure Act (DCAPA), D.C. CODE § 1-1501, et 

seq. The Commission's fules, 14 DCMR 3800 et seg., also apply. 

I. PROCEDURAL HISTORY 

Aaronita Pen-y, the tenant/appellee, ti led Tenant Petition (TP) 24,379 with the 

Rental Accommodations and Conversion Division (RACD) on June 30, 1997. III her 

petition, Ms. Perry, who occupied nnit 30 1 at the housing accommodation located at 1320 

Missouri Avenue, N.W., alleged that the housing providers/appellants, Marie and 

Clu'istian Dias: I) took a rcnt increase larger than the amount of increase permitted by 

the Act; 2) fail ed to file the proper rent increase forms with lZACD; 3) charged rent which 
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exceeded the legally ca lculated rent ceiling for her unit; 4) fi led an improper rent ceiling 

for her unit with RAC!); and 5) took a rent increase whi le her unit was not in substantial 

compliancc with the D.C. Housing Regulations. 

A hearing on the tenant petition was held on October 7, 1997. The tenant 

appeared at the hearing, howcvcr, neither of the hOllsing providers appeared. The hearing 

examiner, Gerald J. Roper, issued a decision and order dated May 7, 1999. The hearing 

cxaminer concluded in his decision and order that the housing provider committed two 

violations orthe Act. First, the examiner held that the housing providers violated the Act, 

D.C. CODE § 45-2516, when they increased the tenant's rent to an amount in excess of 

the applicable rent ceiling. Second, he held that the housing providers violated thc Act, 

D.C. CODE § 45-2518, when they increased the tenant's rent while the housing 

accommodation was not in substantial compliance with the D.C. Housing Regulations. 

The hearing examiner awarded the tenant a trebled rent refund, plus interest. 

On May 26, 1999, the housing providers filed a notice of appeal with the 

Commission and argued that the hearing examiner ened when he stated that the notice of 

the October 7,1997, OAD hearing was delivered to the housing providers. On June 21, 

1999, the tenant filed with the Commission a Motion for Summary Affirmance of the 

hearing examiner's decision in Pen'Y v. Dias, TP 24,379 (OAD May 7, 1999). In an 

order dated December 27, 1999, the Commission denied the tenant's Motion for 

Summary Affirmance. Further, the Commission reversed and remanded the hearing 

examiner's decision and order to OAD for a hearing c!~ novo, beeallse of the failure of 

OAD to send the hearing notice to the housing providers by certified mail or by other 

means that assured delivery as required by the District of Columbia COllft of Appeals 

TI' 2<1 ,379 
Dias v Perrv 
o~cj;;;;;~i Onlt;r April 20. 20(1! 

22 

2 -



(DeCA) ciecision in Joycc v. District of Colun~bia Rental HollS. COlllm'll, 741 A.2d 24 

(D.C. 19(9) . .see Dias v. Perry, TP 24379 (RHC Dec. 27, 1999). Pursuant to the 

Commission 's order, a remand hearing was held on March 28, 2000, with Hearing 

Examiner Roper, again presiding. 

The cvicience of record reflects that the housing provider, Christian Dias, and the 

tenant , Aaronita PelTY, signed a lease on March II, 1996 (Petitioner's Exhibit (I' . Exh.) 6) 

providing that the tenant would occupy unit 104 at the housing accommodation, 

commencing on April 1, 1996. The rent specified in the lease was $500.00 per month. 

The undisputed testimony o f record was that unit 104 at the housing accommodation was 

not in a habitable condition on April 1, 1996; the date the tenanl was to begin her 

occupancy. Further, the testimony of record shows that the tenant continued to pay 

monthly rent for unit 104 despite the fact that the unit remained uninhabitable. Thc 

record [Ulther reflects that not until July 2, 1996, did the tenant begin her occupancy at 

the housing accOlmnodation in unit 301, rather than unit 104. because unit 104 remained 

uninbabitable. The tenant occupied unit 301 at tbe housing accommodation under the 

terms of tbe lease signed on March 11 , 1996 for unit 104; that is, the tenant continued to 

pay rent, for unit 301, at the rate demanded by the housing provider for unit 104, which 

was $500.00 per month. 

Examiner Roper issued the decision and order, which is the subject of this appeal , 

on May 9, 2000. Perry v. Dias, TP 24,379 (OAD May 9, 20(0). The hearing examiner 

madc tbe following findings of fact: 

1. The subject housing accommodation, 1320 Missouri Avenue, NW, fsic1 is 
registered with the RAeD. 

2. The housing accommodation, 1320 Missouri Avenue, NW [sic] is owned by 
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Respundent, Christian Dias. lIe has owned that propel1y s ince February 2<), 
1966. 

3. Rcspomknts faikd to ti mely file an lAmended Landlord Registration 
Form] within 30 days of gaining ownership of the housing accommodation. 

4 .. Respondents fai led to timely fil e a Certi fi cate of Occupancy upon obtaining 
ownership ofthe properly. 

5. The official RACD landlord registration records show a lCCI1ificate of 
Election of Adj ustment of General App licabili ty] was fi led by the previous 
owner of the propcl1y, effective date March I , 1993, li sting thc rent ceil ing fm 
apartment 301 as $375.55 (rounded $376). 

6. The official RACO landlord registration records show a Certi licate of Elec tion 
of Adjustment of General Applicability was filed by the previous owner of the 
property, effec ti ve date March I , 1994, listing the rent cei ling for apartment 
30 I as $386.44 (rounded $386). 

7. Petitioner signed a lease agreement with the housing provider for apartment 
104 on March 11 , 1996 and paid $500.00 rent and $500.00 security deposit for 
April 1996, the date the Petitioner was to take possession. 

S. The Petitioner was unable to move into apartment 104 on April 1, 1996 due 
to the housing provider's failure to make the apat1ment ready for occupancy. 
Petitioner was offered a temporary unit, apartment 30 I, that was made 
avai lable for occupancy by the hOllsing provider ronJ July 2, 1996. 

9. The housing provider filed an an [Amended Landlord Registmtion Form) on 
March 20, 1997, attempting to perfect a 12 percent vacancy rent ceiling 
adjustment for apartment 30 I , increasing the rent ceiling ti'om $386 to $432. 

10. The current rent being charged ($500) exceeds the legally calculated rent 
ceil ing. 

I I . The rent ceiling of $432 filed with the RACD on the 1997 [Amended 
Landlord Registration Form] is improper. 

12. The rent ceil ing for apartment 301 is $386.00. 

13. The rent increase taken by Respondents when Petit ioner signed the lease 
agreement from the $386 rent ceiling to the $500 rent charged was larger than 
the Act allows. 

14. There were substantial housing code vio lations cited by the OCRA Hous ing 
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Division in apartment 30 ] and the common areas of the property during 
November of ]996 through July of 1997. 

15. The housing providers increased the rent while the rental ullit was not in 
substantial compliance wi tb the D.C. Housing Regulations. 

16. The housing providers knowingly acted in bad fai th when they illegall y 
increased the rent ceiling and increased the rent ceiling [sic] while the rental 
unit was not in substant ial compl iance with the housing regulations. 

17 . Petitioner is entitled to a ren t refund of$5,472 trebled to $16,4 16 plus 
interest on the treble r sie J is $985.00. The total rellmd clue is $ ]7,40 1.00. 

Id. at 12- 13. The hearing examiner concluded as a matter of law: 

1. Respondents fa iled to properly file an JAmended Landlord Registration Forml 
on the housing accommodation located at 1320 Missouri Avenue, N. W., 
Washington, D.C., within 30 days of becoming the housing providers for the 
propel1y in violation ofD.C. Code § 45-251 5Cf). 

2. Respondents failed to obtain a new Certi fi cate of Occupancy upon taking 
ownership of the property in violation of the 14 DCMR 1402.3. 

3. Respondents failed to properly fi le an [Amended Landlord Registration 
Form) on the housing accommodation located at 1320 Missouri A venue, 
N.W., Washington, D.C., within 30 days of an event substantially affecting 
rents in violation of D.C . Code § 45-25 15(g). 

4. Respondents charged a rent that exceeded the lega lly ca lculated rent 
cei ling for apartment 301 in violation ofD.C. Code § 45-2516 and 14 DCMR 
4204. 

5. Respondents increased the rent by an [j1l101lnt larger than that allowed by 
the Act in violation of D.C. Code § 45-25 16 and 14 DCMR 4204. 

6. Respondents failed to fi le an [Amended Landlord Registration FormJ within 
30 days of taking a rental increase or vacancy accommodation in violation of 
Ru le 4101.3. 

7. The [Amended Landlord Reg istration Form] filed on March 2!J, 1 <)97 was 
defective uncler 14 DCMR 4104.3 for providing inaccurate information 
concerning vacant units. 

8. Respondents failed to mail or post a copy of the [Amended Landlorcl 
Registration Form] in violation of 14 DCMR 4104.4 and 4104.6. 
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9. Respondents took a rental increase in a rental unit that was not in substa ntial 
compliance with the D.C. housi ng code in vio lation of D.C. Code § 45-
25 18(a)(1 )(A). 

10. Respondents have ill ega ll y demanded rental payments hom the Petitioner 
and Petitioner is entitled to a rent refund, trebled due to Respondents 
·knowing violations carri ed out in bad faith, plus interest pursuant to D. C. 
Code § 45 -259 1. 

Id. at 14. 

II. IsstmS ON APPEAL 

In their timely filed notice of appeal the housing providers argue: 

I . The Examiner erred by fai ling to address the issue raised by Marie Dias 
regarding her status as a party respondent. 

2. The Examiner erred by failing to address the issue rai sed by the Respondents 
regarding the occupant' s status as a tenant entitled to the protection orthe 
Rental Housing Act. 

3. The evidence does not support the conclusion that the Petitioner resided in 
unit 301 from March 1996 through March 2000. 

4. The Examiner failed to address the Respondents Exhibit No.4, Certificate of 
Election of General App li cabi lity, undated, as "good faith" in seeking a renta l 
Il1creasc. 

5. If the Petitioner is entitled to the Act' s protection, arguendo, the Examiner 
erred by using the rent ceiling for #3 01 [sic] when the Petitioner was residing 
in #3 01 [sic] as a temporary measure. 

Notice of Appeal at 1. 

m. DISCUSSION OF THE ISSUES 

A. Whether the hearing examiner erred when he failed to consider the 
housing providers' argument that Marie Dias was not a proper par!y' 

Counsel fo r the housing provider, Christian Dias, ' argues tilat Mar ie Dias was no t 

a hOllsing prov ider as defined by the Act. At the OAD hearing, after the tenant presented 

I The lestimony of record is that Marie Dias tlnd Christian Dias afe mother and son . 
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her case-in-chief, counse l for tile hOllsing prov ider, by motion, req uested tll at the heming 

examiner dismiss Marie Dins fro m the case, because she was not n proper party. The 

hearing examiner ruled, at the hearing, that Marie Dias was a proper party, and therefore, 

would not be dismissed. The hearing examiner failed to provide a reason [or his 

conclusion that Marie Dias was a proper party. 

The procedure to be fo llowed by the hearing examiner Jor disposition of motions 

at the OAD hearing is set out in the regulations at 14 DCMR 400R. 

The regulation states in relevant part: 

4008.1 Application ('or an order or other relief shali be made by filing a written 
motion; Provided that motions may be made orally at a hearing. 

4008.5 The hearing examiner shall render a decision in writing on each motion 
made whieh shall include the reasons for the rUling. 

In the instant case however, the hearing examiner failed to render, in writing, a 

decision on the motion and his reasons for that decision. Accordingly, this appeal issue is 

granted and this issue is remanded to the hearing examiner l'or a decision, in writing, 

explaining the reasons for the rejection of the housing provider's motion to dismiss Marie 

Dias from the tenant petition as a party, as required by the regulations at 14 DCMR 4008. 

The Commission notes that the tenant's unrebutted testimony at the hearing was 

that Marie Dias received rent payments from the tenant. The tenant entered into evidence 

at the hearing rent receipts dated AprilS, May 2, and July 1,1996 (P. Exh. 8b, 8d and St), 

which reflect that Marie Dias received the tenant 's rental payments on those dates and 

signed rent rece ipts, which retlect that she collected the tenant's rent payments. The 

Commission further notes that in her testimony at the OAD hearing, Marie Dias stated 
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I 

that she was Christian Dias' agent luI' conducting busi ness at the hOllsing 

accommodation. 

The Act, D.C. CODE § 45-2503(1 5), provides: '" Housing provider' means a 

landlord , an owner, lessor, sublessor, ass ignee, or their agen t, or any other person 

receiving or entitled to receive rents or benefits [or the usc or occupancy of any rental 

lmit within a housing accommodation within the District." (emphasis added). Given the 

evidencc presented by the tenant and the unrcbutted testimony of the tenant and Marie 

Dias at the hearing, it is unclear to the Commission the bas is upon whieh the housing 

provider argued that Marie Dias was not a proper party as a housing provider as 

contemplated by the Act at D. C. CODE § 45-2503(15). However, because the hearing 

examiner fai led to follow the procedure set forth in the regu lations at 14 DCMR 4008, 

thi s issue is remanded fo r a decision, in writing, regarding the status of Marie Dias as a 

housing provider as defined in the Act. See Pierre-Smith v. Askil!, TP 24,574 CRHC Feb. 

29,2000); Tenants of 1915 Kalorama Road, N.W. v. Columbia Realty Venture, CIs 

20,630 and 20,653 (RHC Mar. 28 , 1997). 

B. Whether the hearing examiner erred when he failed to consider the 
housing providers' argument that Pcrry was not a tenant entitled to the protection 
of the Act, 

The housing providers argued on appeal, because the tenant's lease was for unit 

104 and because she occupied un it 30 I , rather than unit 104, she was not a " tenant" as · 

defined by the Act. 

The evidence of record shows (hat the tenant signed a lease lo r unit [04 all 

March 11 , 1996. The tenant testifiecl that uni t 104 was not habitable on April 1, 1996, the 

clate the she was to commence occupancy of unit 104 at the hOllsing accommodation. 

TP 24,.179 
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The tenan t also testi li ed that she paid rent to the housing providers for the months or 

March through .Tunc. 1996 to ensure that unit 104 would be "hel d" ror her, despi te the 

fad that she was unable to occupy the unit due to its uninhabitabl e condition. Marie Dias 

testified that the tenant was permitted to occupy unit 301 starting on July 2,1996, 

bccause unit 104, for which the tenant continucd to pay rcnt, was not ready for 

occupancy. 

The Act, D.C. CODE § 45-2503(36), states: '''Tenant' includes a tenant , subtcnant, 

lessee, sublessee, or other person entitled to the possession, occupancy, or otl!cr bcneji~ 

of any rental unit owned by another person." (emphasis added). Thc Act, D.C. CODE § 

45-2503(28), also states: "'Rent' means the entire amount of money, money 's worth, 

benefit, bonus, or gratuity demanded, received, or charged by a housing provider as a 

condition of occupancy or use of a renta l unit, its related services, and its related 

facilities." (emphasis added). 

The argument advanced by the housing providers assumed that a tenancy under 

the Act may only be created by written contract, that is, by the parties ' signatures on a 

lease. However, the Commission has recognized that a landlord-tenant relationship may 

be created by the agreement of the parties. See King v. Remy, TP 20,962 (RHC May 18, 

1988). The DCCA stated: "A landlord-tenant relationship does not arise by mere 

occupancy of the premises; absent an express or implied contractual agreement, with both 

privity of estate and privity of con tract, the occupier is in adverse possess ion as a 

·squatter.'" Nicholas v. Howard , 459 A.2d 1039,1 040 (D.C. 1983) (emphas is added). In 

the instant case, the tenant occupied unit 30 1 at the housing accommodation , wi th the 

agreement of the housing providers, paid the rent ($500.00) demanded by the housing 
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providers, who rece ived the pny ments as rent, as evidenced by the rcnt receipts which arc 

substantial evidence found in the record (P. Exh. Rb, Sd anc.1 8f). The evidence of record 

is clear that while the tenant did not have a lease f'or occupancy of unit 30 I , she was 

enti tled to .the possession and occupancy of the rental unit, becausc of the impl ied 

contract with the housing providers and rcn t paymcnts. Accord ingly, this appeal issue is 

denied. 

C, Whether the evidence of record supported the hearing examiner's 
conclusion that the tenant residcd in unit 301 from March 1996 thrnughJ\!lal'ch 
20QQ. 

In his decision and order the hearing examiner awarded a rent refund and interest 

from March 1996 tlu'ough March 2000, the month of the OAD hearing, The housing 

providers argue that the evidence of record does not support the hearing examiner's 

dec ision and does not support an award for the period provided in the decision. 

The uncontroverted testimony of record was that the tenant, after signing it lease 

on March 11 , 1996, paid rent at the rate of $500.00 per month 1'01' unit 104 for the months 

of April, 1996 through June, 1996. However, she was unable to occupy a unit at the 

housing accommodation until Jul y 2, 1996, when the housing provider permitted her to 

move into unit 30 1. In his decision and order, the hearing examiner computed the 

tenant' s rent refund by subtracting the legal rent ceiling for unit 30 1, $386.00 from the 

rent charged, $5 00.00. 

This palt of the hearing examine r's decision is in error for two reasons. First, it 

was error [or the hearing examiner to begin hi s ca lculation of a rent refu nd beginni ng in 

March, 1996, because the evidence of record, the tenan t 's lease, reflects that her tenancy 

was not to begin unti l April I , 1996. The ref'o re, the dec ision of the hearing examiner is 

T[, 24,379 
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rcmandcd for a recalculation of the rent refimd to reneet that the refund period began in 

Apri l, 1996, rather than March, 1996. Second ly. the decision of the heari ng examiner is 

in error because he hliled to refund to the tenant the entire amount of rent paid between 

April and June 1996. In his decision, the hearing examiner awarded the tenant a refund 

of $114.00 for the months or April , 1996 through June, ] 996, wh ich was the difference 

between the rent cei ling for unit 30 1, $386 .00, and the rent paid by the tenant, $500.00. 

I ]owever, the uncontroverted testimony of record was that the tenant paid rent for those 

months and was unable to occupy unit 104 because it was uninhabitable. 

The Act, D. C. CODE § 45-2503(28), provides, "'[Rlent' means the entire amount 

of money, money 's worth, benefi t, bonus, or gratuity demanded. received, or charged by 

a housing provider as a condition of occupancy or use of a rental unit, its related services, 

and its related facilities." In the instant case the testimony of record reflects lhat the 

tenant paid rent for the months of April, May, and June, 1996, but the housing provider 

failed to provide use and occupancy of a rental unit at the housing accommodati on. 

Accordingly, on remand, the hearing examiner is ordered to recalculate the refund due 

the tenant to inclucle the total of the rent paid tbe housing provider for the months of 

April , May, and June, 1996. 

The housing providers also argue that the hearing examiner erred when he 

computed the tenant's rent refund through the date of the OAD hearing in March 2000. 

The evidence ofrccorcl shows that the tenant signed a lease for unit 104 on March 11 , 

1996, with occupancy of the uni t to begin in April, 1996. The eviclence of record shows 

that the tenant' s occupancy at the housing accommodation began on Ju ly 2, ] 996. In his 

decision the hearing examiner awarded a rent refuncl from March 1996, the date the 
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tcnant s igned a lease lor unit 104 at the housing accommodation until March 200n, the 

datc of the OAJ) hear ing. 

In h is decision the hearing examiner awarded the tenant a rcf'und of $ 17,40 1.00. 

The hearing examiner reached this result by multiply ing the amount of the overcharge, 

$1 14.00 by the duration nt' the violation 48 months and adding six (6) percent interest to 

that totai. Perry v. Dias, TP 24,379 (OAD May 9, 20(0) at 12. However, the hearing 

examiner t[t iled to make findings of tact and conclusions oflaw regarding the tenant 's 

datcs of occupancy at the housing accommodat ion as req uired by the DCAPA. Sec 

Tenants of 450 I Connecticut Ave., N. W. v. Albermarlc Tower Co., CI 20,523 (RHC June 

25, 1992), citing Citizens Ass'n of Georgetown, Inc. v. District of Columbia Zoning 

Comm'n, 401 A.2d36 (D.C. 1979); D.C. CODE § l-IS09(e); 14 DCMR421O.18. The 

DCAPA, D.C. CODE § 1-1509(e), also provides, "[fJindings oHact and conclusions of 

law shaH be supported by and in accordance with the reliable, probative, and substantial 

ev idence." The evidencc (tape) of the OAD hearing reflects that the tenant did not 

provide direct testimony regarding whether she res ided at the housing accommodation 

until the March 2000 OAD hcaring. On cross-examination at the OAD hearing, the 

tenant testi fied, in response to a question from counsel for the housing provider, 

concerning whether she continued to reside at the housing accommodation, that she 

"resided" at the housing accommodation, again without stating that she continued to 

reside at the housing accommodation or whether she had moved out of the housing 

accommodation before the date of the OAD hearing . Again, the housing prov iuer arg ues 

that ['eiTY was not a tenant at the [lOusi ng accommodalion on the date of the hearing. 
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The DCAP A. D. C. CODE § I-I 509(b). provides, in part, "[I]n contested cases, . ' . 

the proponent of a rule or order shal l havc the burden of proof." JII the instan t case, the 

tenant, the proponent of the tenant petition, had the burden of proof to show the duration 

of her tenancy at the housing accommodation. Thc unrefutted evidence of record reflects 

that she began actual occupancy of unit 301 on July 2, 1996. However, the tenant failed 

to carry her burden of proof concerning the ending date of her tenancy or whether she 

continued to reside at the housing accommodation until the elate of the hearing. 

Therefore she failed to provide reliable; probative, and substantial evidence in the record 

of whether she was entitled to a refund up to and including the date of the March, 2000 

OAD hearing. Accordingly, the decision of the hearing examiner on th is issue is reversed 

and remanded for a determination, based on the present record, of the dates of the 

tenant's occupancy of unit 301 at the housing accommodation as found in the evidence of 

record . 

D. Whether the hearing examiner erred when he failed to consider the 
housing providers' Certificate of Election of Adjustment of General Applicability as 
a good faith effort seeking a rent increase. 

The housing providers' Notice of Appeal states: 'The Examiner failed to address 

the Respondent's Exhibit No.4, Certificate of Election of General Applicability [sic] , 

undated, as "good faith" in seeking a rental increase.,,2 

Neither the Act, nor the regulations prolllulgated pursuant to the Act recognize 

"good faith" efforts to comply with their provisions. However, the Act does, in the event 

2 Review of the record reflects that R. Exh. 4, is il Cel1i tieate of Election of Adjus tm ent of General 
App licability, dated Rnd signed by the previous owner of the housing accommodation 011 J<111Uary 20, J995, 
wi lh an effective date o r March J, 1995. An examination of the Celiificate of Election shows that the 
document does not bear a date-stamp affixed by RACD evidencing receipt of lhe docuJllent by the agency. 
A further rev iew of the Certificate of Election reflects that the ren l ceiling and rent charged for unit 30 I at 
the time the Certificate of Election was completed was $4 10.00. 
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oCbud faith, permit imposition oftreb1 e damages . The Act, D.C. CODE § 45 -2 591(a), 

providcs in part: 

Any person who knowingly (I) demands or receives any rent for a rental unit in 
excess of the maximum allowable rent applicable to the rental unit under the 
provisiuns of subchapter II of this chapter, . . . shall be held li able by the Rent 
Administrator or Rental Housing Commission, as applicable, for the amount by 
which the rent exceeds the applicable rent ceiling or for treble that amollnt (in the 
event of bad faith) and/or tor a roll back of the rent to the amollnt the Rent 
Administrator or Rental HOllsing Commission determines. 

The Commission has upheld the decision of the Rent Administrator to award 

treble damages where the ev idence of record Suppo11ed a finding that a hOllsing provider, 

acting in bad faith, misrepresented the rent ceiling. See Velrey Properties v. Wallace, TP 

20,431 (IU-IC Sept. 11 , 1989). While the housing providers assel1 that their evidence (R. 

Exh. 4) reflects a "good faith" effort to increase the rent ceiling for unit 301 from $386.00 

to $410.00, it also reflects, according to the housing providers' own records, and 

assuming the validity of the documents which did not bare a RACD date-stamp, that the 

maximum allowable rent applicable to the rental unit when the tenant began her 

occupancy on Ju ly 2, 1996, was $410.00. The housing providers' reliance on the 

Certificate of Election (R. Exh. 4) as evidence of their good faith effort to comply with 

the provisions of the Act is misplaced and their knowledge of the existence of that 

document in a deliberate attempt to increase the rent ceiling to a level that was below the 

amount actually charged the tenant is a clear violation of D.C. Code § 45-25 I 6. 

Therefore, the dec ision of the hearing examiner awarding treble damages is affirmed and 

the housing providers' appeal of this issue is denied. 
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K Whct'hcr the hellEing examiner erred when he used the rent ceiling for 
lIni!301 when the tcnant resided in that unit as a tCIIlI2.orary measl!l"e. 

The hOLl sing providers argue that the hearing examiner erred when he used the 

rent cei ling for unit 30 I as the basis for hi s rent refund to the tenant, because, they argue. 

the tenant occupied unit 301 only as a temporary measure. 

As previously stated, see supra at 8, the tenant was permitted to occupy unit 3D I 

at the housing accommodation because the unit for which she signce! a lease. unit 104, 

was uninhabitable at the beginl1ing of the lease term in April , 1996. ami continued to be 

uninhabitable on July 2, 1996, when the housing providers. permitted her to move into 

unit 30 1. The testimony at the OAD hearing was that the tenant never occupied unit 104. 

Although the Ms. Dias testified that the tenant was "oflered" unit I 04 after she moved 

into unit 301, there was no evidence presented that she was given use and occupancy of 

unit 104. 

Because unit 104 was uninhabitable on April 1, 1996, and remained so on July 2, 

1996, when she moved into the housing accommodation, Perry became a "tenant" of unit 

30 I and was entitled to the possession, use, occupancy, and the other benefits of a tenant 

in unit 30 1 at the housing accommodation. See D.C. CODE § 45-2503(36). The housing 

providers demanded and received rent as a condition of her use and occupancy of unit 

301. Se~ D.C. CODE § 45-2503(28). By definition of the Act, Peuy was a tenant in unit 

301, and the housing providers were prohibited from charging or collec ting rent for unit 

30 I in excess of the amount of the rent ceiling for unit 30 I, which was $3 BG.()0. ) See 

, The ACI, D.C. CODE § 45-25 16(<1), provides, in part: 
Excepl to Ihe ex tent provided in subsection (b) and (c) of this section, no housing provider or any 
rental unit subject to this chapter may charge or collect rent for the rental unit in excess of the 
amount computed by adding to the base rent not morc than all rent increases autborized aller April 
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Bonheur v. Opan~ocha, TP 22,970 (IUle Feb. 4, 1 <,)CJ4) . Accordingly , the decision of the 

hearing examincr on this issue is affirmed. 

IV. CONCLUSION 

The decision of the hearing examiner is affilmed, in part, reversed , in part, and 

remanded to the hearing examiner: I) to issue a written order, pursuant to 14 DCMR 

4008, explaining the reasons for rejection of the housing providers ' motion to dismiss 

Marie Dia~ Ji-om the tenant petit ion as a party; 2) to recalculate the tenant's award hased 

on the tenant's entire rent payments for the months of April, May and June, 1996,3) to 

make findings of fact and a conclusions of law, based on the evidence found in the 

record, of the dates of tile tenant's occupancy at the housing accommodation, and 

4) to recalculate the total refund , if necessary, based on his findings of fact and 

conclusions of law regarding the tenant's dates of occupancy of unit 30 I. 

30. 1985, for the rental unit hy this chapter, by prior rent contro! laws and allY administrative 
det:ision under those laws, and by <l court ofcompctcil l jurisdict ioll . 
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CERTIFICATE OF SERVICE 

1 certify that a copy oftbe foregoin g Decision and Order in 1'1' 24,37C) was mailed 
postage prepaid, by certified mail, this 20 'h day of April, 2001, to: 

Bernard A. Gray, Sr., Esquire 
2009 1 Sill Street, S.E. 
Washington, D.C. 20020-420 I 

Paula Scott, Esquire 
Neighborhood Legal Services Program 
701 4'h Street, N.W. 
Washington, D.C. 2000 I 
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