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IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

DENNIS STINER, Administrator of the )
Estate of Logan James Stiner, )} CaseNo.: 15CV185837
)
Plaintiff, ) Judge John R. Miraldi
)
\& ) Magistrate Stephen Vanek
AMAZON.COM, INC,, et al., %
Defendants. g
State of Washington )
) ss.
County of King 3

Damon Jones, being first duly sworn upon oath, deposes and states:
L Introduction and Background

; I am employed by Amazon.com, Inc. and have worked for the company for the past
11 years. I currently work in the Kindle division, but before that was the Senior Manager of
Amazon’s product safety team, In that position, which I held for approximately 4.5 years, I was

responsible for overseeing various safety processes for the Amazon marketplace.

EXHIBIT




2 The facts stated in this affidavit are based on my personal knowledge and my review
of business records of Amazon, which Amazon creates and maintains in the ordinary course of its
business.

3 1 understand that this lawsuit involves the death in May 2014 of a young man named
Logan Stiner, which plaintiff claims was caused by caffeine powder given to him by a classmate,
Kelsey Kidd. I also understand that Ms. Kidd bought the caffeine powder on the Amazon.com
Marketplace in February 2014 from a third-party seller known as Tenkoris.

il The Amazon.com Marketplace
4. Amazon.com is the name of the company commonly known as *Amazon,” which

operates a website at www.amazon.com. The company and the website were founded in Seattle in

the mid-1990s as an online bookseller. For ease of reference, I will refer to the company as
“Amazon” and the website as “Amazon.com,”

i Despite its distant roots as an online bookseller, Amazon.com is not an online store
like Bestbuy.com or Target.com. Those websites are online venues to buy from a single merchant.
Amazon.com, rather, is an online marketplace where millions of third-party sellers list products for
sale, setting their own prices and describing their own products. The Marketplace is a service that
Amazon provides for sellers to offer products and buyers to purchase them. It is akin to an online
mall where independent merchants display their products to people perusing the website.

6, In 2014, which is when Kelsey Kidd purchased caffeine powder, more than two
million third-party sellers sold more than two billion items on the Amazon.com Marketplace.
Third-party sales made up more than forty percent of total sales that year, and now account for

more than half.



7. The marketplace offers several benefits for buyers and sellers, It greatly increases
consumer choice by giving buyers access to countless sellers who may not have the means to
establish physical or online stores. It gives sellers access to millions of potential buyers. The
marketplace reduces transactional costs for buyers and sellers alike.

8. Amazon.com is an information service and system designed so that multiple users
across the world can access the servers and browse the marketplace at the same time, When users
visit Amazon.com, they can navigate to product detail pages by clicking on product links and by
searching for particular products through a search bar. Users can also post reviews on the product
detail page, and can read the reviews posted by other users.

9, The marketplace is operated by Amazon.com, Inc. I understand that the plaintiff
in this lawsuit has also named three other Amazon entities: Amazon Fulfillment Services, Inc.;
Amazon Web Services, Inc.; and Amazon Services, LLC, These entities do not operate the
marketplace.

10.  Amazon provides several other e-commerce services besides the marketplace. For
instance, it provides payment processing so that buyers and sellers have a uniform means of
payment regardless of which seller a buyer purchases from. When the buyer purchases from a
third-party seller, Amazon processes the payment from the buyer’s designated form of payment
and remits to the seller the funds collected on its behalf, less the fees the seller agrees to in its
services agreement with Amazon (known as the Selling on Amazon Service Terms in the
Business Solutions Agreement, discussed below). Amazon provides payment services
independent of the marketplace. Many websites not affiliated with Amazon use Amazon
Payments to process payment. This service protects customer data and allows customers to

purchase items in a safe environment.



III.  Sales by Third Parties on the Marketplace

11, Tenkoris was one of the millions of third-party sellers on the marketplace and is
the seller of the caffeine powder that Kelsey Kidd purchased.

12.  To become sellers on the marketplace, third-party sellers like Tenkoris must
assent to the Amazon Services Business Solutions Agreement (' Business Solutions Agreement” or
“Agreement”). Amazon transacts most business online, so it does not obtain a physical signature
on the Business Solutions Agreement. It ensures that third-party sellers agree to the Agreement by
requiring assent as a step in the seller account set-up process. If a seller does not assent to the
Agreement, it cannot set up an account and cannot offer anything for sale on the marketplace.

13.  Tunderstand that the plaintiff attached a copy of this Agreement to the second
amended complaint, so I will refer to that copy rather than attaching a new copy here.

14.  The Business Solutions Agreement makes clear that Amazon provides a service
and the third parties are the sellers. Specifically, the Selling on Amazon Service Terms in the
Agreement describe “a Service that allows you to list products for sale directly on the Amazon
Site.” The Terms require the seller to “ensure that you are the seller of all products made
available for listing for sale” on the marketplace. [S-2.1] They require the seller to “source, sell,
fulfill, ship and deliver your Seller-Fulfilled Products™; package and ship the products; retrieve
order information at least once per day; provide Amazon information about shipment and order
status; include an order-specific packing slip in the shipments; and “identify yourself as the seller
of the product on all packing slips or other information included with Your Products and as the
Person to which a customer may return the applicable product.” [S-2.1] They also require the
seller to provide Amazon the “customer return and refund policies for display on the Amazon

Site.” [S-2.2]



15.  Amazon provides the online storefront on the marketplace, but third-party sellers
are responsible for all aspects of the sale.

16.  The seller decides what to sell and sources the product from the manufacturer or
upstream distributor. Amazon has no relationship with the manufacturer or entities in the seller’s
distribution channel. The Terms state that the seller will “source, sell, fulfill, ship and deliver
your Seller-Fulfilled Products.” [$-2.1]

17.  The Terms state that the seller is “responsible for any non-conformity or defect in,
or any public or private recall of, any of Your Products.” [S-3.1]

18.  The seller provides the product description displayed to the user via the product
detail page on the Amazon marketplace. According to the Terms, sellers must provide “accurate
and complete Required Product Information for each product that you make available to be listed
for sale through the Amazon Site and promptly update such information as necessary to ensure it
at all times remains accurate and complete.” [S-1.1]

19.  The seller sets the price.

20.  The seller is responsible for ensuring the product is properly packaged and
complies with all applicable laws. The Terms state that the seller must “ensure that Your
Materials, Your Products (including packaging) and your offer and subsequent sale of any of the
same comply with all applicable Laws (including all minimum age, marking and labeling
requirements) and do not contain any sexually explicit (except to the extent expressly permitted
under our applicable Program Policies), defamatory or obscene materials.” [S-1.1] (Amazon does
have some restrictions; for example, sellers cannot sell guns on the site. The Terms forbid sellers
to “provide any information for, or otherwise seek to list for sale on the Amazon Site, any

Excluded Products ....” [S-1.1])



21.  The seller offers any warranty. Amazon does not warrant third-party products sold
on the marketplace.

22,  Unless the seller participates in the Fulfillment by Amazon program, the seller
holds its own inventory. The seller decides the means and price of shipping, packages the
product for shipment, and ships the product to the buyer.

23.  The Fulfillment by Amazon program is a logistics and storage service that
Amazon provides to third-party sellers for a fee. Amazon rents out space in its fulfillment centers
to subscribed third-party sellers and provides shipping services. The third-party seller is still the
seller, The Terms state that sellers who uses the Fulfillment by Amazon service will “source and
sell your Amazon-Fulfilled Products.” [S-2.1]

24.  Kelsey Kidd’s caffeine powder purchase was fulfilled by Tenkoris, meaning that
Tenkoris kept the caffeine powder in its own inventory and shipped it directly to Kidd. Amazon
did not fulfill her order.

25.  Buyers are told about third-party sales in the Conditions of Use, which each buyer
(including Kelsey Kidd) must agree to in order to set up an account. The buyer assents to the
Conditions of Use again in the ordering process.

26.  The Conditions of Use make clear that third-party sellers sell products on the
marketplace, and that those sellers, not Amazon, are responsible for the products: “Parties other
than Amazon operate stores, provide services, or sell product lines through the Amazon Services.
In addition, we provide links to the sites of affiliated companies and certain other businesses. We
are not responsible for examining or evaluating, and we do not warrant the offerings of, any of

these businesses or individuals or the content of their Web sites. Amazon does not assume any



responsibility or liability for the actions, product, and content of all these and any other third
parties. You should carefully review their privacy statements and other conditions of use.”

27.  The Conditions of Use disclaim all express or implied warranties in prominent,
all-caps text. Any warranty is provided by the individual sellers. The terms described in this
paragraph and the preceding paragraph were in the Conditions of Use before 2014, when Kelsey
Kidd placed her order. The current edition of the Conditions of Use can be found at the bottom of
the Amazon.com homepage.

28.  The marketplace also identifies the seller to the buyer throughout the product
viewing and ordering process. The seller is identified in the “sold by” line next to the price and
shipping information on the product detail page. The order confirmation page also identifies the
seller before the user clicks the “place your order” button.

IV. Kelsey Kidd’s purchase of caffeine powder from Tenkoris

29.  Tenkoris was the seller of the caffeine powder that Kidd purchased.

30. I understand that the plaintiff attached an order document as exhibit 2 to his
second amended complaint. The document is a printout from Kelsey Kidd’s purchase order
showing her purchase of caffeine powder. The purchase order identifies TheBulkSource as the

seller in three places, shown in red boxes:



| Shipmend #1; Orderet friom TheBulkSource i IS FR I S

!package vis USPE : i
For imformation ahout Sus order please conleer The BuleSourze {TreBulkSource order ‘

#2023278384)
Lean ~wore about TheBulkScurcs's return gnd repaceme i pobicy

Shipping Address; itzms Ordorad s
Kalsey Kidd i
132 MERCURY DR @
ELYRIA O 44G38-8324 =
Unfted Stetes
Shipping Spoed: 1 of BOOG 1 1 Lbs. Caflsine Powder 103% USP
Siandgr Pherma Grade Pure Powder Foll Sealed for freshiness
M PuePonder.
(50ia br: obulkSowos - 3 |
Gonditin. New
$14.98

32.  TheBulkSource is a storefront name that Tenkoris selected and used for its
caffeine powder product, Third-party sellers choose their own storefront names.

33.  Although Kelsey Kidd accessed the Marketplace through the Amazon.com
website, she purchased the product from Tenkoris by ordering it from the product listing created
by Tenkoris.

34.  Third-party seliers, including Tenkoris, create their own product listing, which
contains information about the product input by the seller. It also lists the price, which is set by
the seller, and images of the product uploaded by the seller.

35.  Tenkoris wrote the product description on the product detail page that Kidd
navigated to and ordered from. Amazon developed none of the product description. Amazon
simply published Tenkoris’s content.

36.  Asthe seller, Tenkoris was the entity responsible for preparning, packaging, and

labeling the caffeine powder,



37.  Tenkoris or others upstream of it in the distribution chain decided on the
warnings, instructions, labeling, and packaging, and also sourced and stored the Hard Rhino.
Amazon had no role in any of these decisions.

38.  Amazon did not package or label the caffeine powder that Kidd purchased.
Amazon also did not design, manufacture, formulate, produce, create, construct, assemble,
rebuild, supply, adulterate, misbrand, distribute, lease, prepare, blend, sell, hold, offer for sale,
receive, deliver, offer to deliver, or control the Hard Rhino. Nor did Amazon make any
representations or conceal any information about the Hard Rhino, or have any input into dosage
recommendations.

39.  Tenkoris decided the price that Kidd paid.

40.  Tenkoris decided the method and price for shipping, and the product return
policy.

41.  Tenkoris held the caffeine powder that Kidd purchased in its inventory. Amazon
never had possession of it.

42.  Tenkoris shipped the caffeine powder direct to Kelsey Kidd. Amazon never
touched it.

43.  When Tenkoris sold the Hard Rhino to Kidd in 2014, the FDA had not restricted
pure caffeine powder and had not taken a public position that it was dangerous.

44,  Amazon promptly removed caffeine powder listings from the Marketplace in July
2014 in response to the Food and Drug Administration’s publication on its website of a
“Consumer Advice on Pure Powdered Caffeine.” This publication can be viewed at the FDA's
website at

hitps://www, fda.gov/food/recallsoutbreaksemergencies/safetvalertsadvisoriesfucm40578 7. him

S



The FDA sent warning letters in August 2015 to five sellers of pure caffeine

44.
powder relating to labeling deficiencies. Tenkoris was not among them

DATED at Seattle, Washington, February 75, 2017
-

SUBSCRIBED AND SWORN to before me this ¢ _day of _ ben. 2017,
AR . J ,{{ Phie ff/)/ Z%ﬁ,_
S @% ﬁ\%‘,‘f{’%”%j;f (Signature of Notary)
F &’i%@% S
;: %u - % gl é E« 5 ) = it
Z % e FEE .
700 e F0Z NOTARY PUBLIC in and for the State
{, P 4, yg‘fgfi 5 o
{}f{?{},@\q%m“““\@* @ ::\;‘w Of WASHINGTON,
iy OF WRS' & My Appointment Expires: _ 1019 2014
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Anmsaan Bervices Business Solotions Agrecment
Generdd Torms

Welcome to Awaron Services Business Solutions, 2 sulte of options] merchsnt gervices
including the followlng services; Selling on Amsron, Ameeon WebStors, and Pulfillment by
Amazon,

BY REGISTERING FOR OR USING THE SERVICE(S), YOU (ON BRHALF OF YOURSELF
OR THE BUSINESS YOU REFRESENT) AGREE TQ BE BOUND BY THE TERMS OF
THIS AGREEMENT, INCLUDING THE BERVICR TERMS AND PROGRAM POLICIRS
THAT APPLY IN THE COUNTRY FOR WHICH YOU REGISTER (“YOUR ELECTED
COUNTRY") FOR EACH SERVICE FOB WHICH YOU RRGISTER.

As used in this Agreement, Ywe,® Yus," and "Amazon™ moans the Amaron Contracting Pasty
or any of its offiliates, sod Yyon® means the applicant (if registering 8z an Individual), or the
builness employing the epplioant (if registering es & business). Capitalizsd terms have the
mesanings lsted In the Definitlons below, I there Is eny confliot beteosn these Ganeral Terms
and the spplicabls Service Terms, the Bervics Terms will govem,

1. Eurcliment.

To begin the earoflment process, you oot complste the registration prooess for ons or more of
the Sexvices, Use of the Services iz Brulted to pmdes that can lawfully emstes jnto and form
contrasts under applicable taw (fr cxsmple, Your Blected Country may not ellow minoes fo use
the Services). As part of the epplication, you must provide v with your (or yoer business) legal
narue, address, phone number end o-mall address. We ray at sny time osass providing tie
Seevicas or kny of then at our sof discretion and without notioce,

2. Servite Fee Payreab.

Fee dotafls arc dezcribed fully In the applicable Service Teama, You ere vesponsible for all of
your expenses In connection with file Agreement, unlees thiz Agroement or the applicable
Bervioe Turms provide otherwize, To use 5 Servioe, you must provide us with valig oredit card
informetion from & ereclit oard asneptable by Amezon ("Your Credit Card™) sz well a5 valid bank
secount information for & bank scsount i your name that i located within Yoor Elected Country
or any other countey shown as supported by cur standard functionality end enabled fie Your
Acoount {which functionallty mey be modlified or discontimued by us at any tims without nstive)
(*Your Bank Account®), You will use only & aame you are suthorized to uss in connection with
the Service and will update el of the preveding informstion &8 neopssary to ensure thet It at all
times remaing accurate and complete, You suthorize us (snd will provide us dooumentation
evidanalng your authorization upon our request) to verify your informetion (insluding eny
updated information), to obtain credit reports sbout you from time ® time, to obiein credit
suthorizations Bom your eedit osd lesuer, and to chatge Your Credit Card or dobl¢ Your Bagk
Account far sny sums payabis by you to us (In relmbursemerst o otherwine), At Amazon's
option, all payments to you will be remlited to Your Bank Account, Your Credit Card or through
en Automated Clearing Houss ("ACH™) or similar system. For any amouats you uwe uz, we may

Ui S
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(e) oharge Your Credit Card, (b) offeet sny smounts that are paysbis by you to us (fn
relmbursament or otherwise) against any peyments wo rany mske 10 you, (6) involos you for
smounte due to us under this Agrosment, in whish cass you will pay the invoiced umounts upon
receipt, (d) revorze nay oredits 1o Your Bank Acvount, or () seek suoch payment or
reimbursement from you by eny other lawfl means, Broept as provided otherwise, afl smounts
contemplsted in this Agreemnent will be sxpressed and displayed In the Looal Cucvendy, and alf
payments contemplated by this Agromnent will be mads in tho Local Currenoy, ¥ we dissover
erronsous of dupliosts transactions, then we rescrve ths right to seck rémbasserent from you by
dodusting from figture payments owid fo you, sharging Your Credit Card, or sseling syoh
relmbirsement from you by any vther lawful meens,

I we conclude that your sotions endfor perfibrmance In connection with the Agreement muy
reault in customer disputes, chatgebacks or other olaims, thes we mey, in our sole dissretion,
delay initisting any remittances and withhold any peyments to be mads or that are otherwiss due
to you under Ehis Agreenient foe the shorter oft () & poriod of ninety (50) deys followlng the
indtlal date of suspension; or (b) completion of any Investigation(s) regarding your sotions and/or
pecformancs in conneotion with the Agresment.

As & scourity measure, we miy, but are not required to, impose transection limits on some or all
customers and sollors relating to the value of any transsotion or dishursement, the cumnistive
value of all transastions or disbursemnanty during & period of time, or the number of tesmeastions
per duy or other perlod of time, We will not be Rableto you: {I) If we do not proveed with &
transsction or disburzement that would exceed any lmit estebliched by us for & seourity reason,
or (i1} If we permilf 2 custoiner o withdrew from = trensaction because the Ameson Site or the
Servions sre unavallable followlng the commencement of & trensantion,

3, Term and Termination.

Tha erm of this Agreement will start on the date of your completed reglatration for the
Servioe(s) and continue untl] tsrminsted by us or you se provided befow (the *Team™), We mey
terminate or sugpend thiz Agreement or sny Service frumodistely by notlee o you for any reason
st any time. You may terminates this Agreement or eny Servics or the Promotion Site for any
reason a8 gay tima by the means then specified by Amazon therefor. Termination or suspension
of & Servics will ot terminate or suspend sny other Service unless explicitly provided, Upon
termination, all rights and obligations of the parties under this Agreoment will terminate, excapt
that Sections 2, 3.4, 5.6, 7. 8.9, 11, 14, 15, 16 and J8 will survive teemination, Any teems that
expressly survive avcording to the applicable Servite Tenmns will aleo survive termination,

4. Livease

You grant us & roysity-fres, non-exclusive, worddwids, perpetusl, imevocable right and licenss tw
use, reproduse, perform, dlsplay, distibute, sdapt, modify, re-format, create derivative works of,
and otherwise sommercially or non-commercislly exploit in any manner, any end all of Your
Materinls, snd to sublicanse the foregoing rights to our sfftliotes and operators of Amazon
Assovisted Properties; provided, however, that we will not slter any 6f Your Tewdemarks from
the form provided by you (except to re-slze trademarks to the extent necessery for presentation,

18534325
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20 Jong es the reletive proportions of such tredemarks remaln the seme) and will comply with
your removal requests as to spoclfic uses of Your Tradessurks (provided you are unable to do so
uging standerd Aunctionality made aveilebie to you via the Amszon 8l or Bervives); provided
further, however, thet nothing In this Agrestent will peevent or mpalr our right o use Your
Materials without your ponsent to the cxient that guch uss s allowable without a Hoense from
you or your affiliates under applicable lsw (e.g., fulr uss under Unfted States sopyright faw,
raferentie! use under trademark law, or valid license from s third party),

5. Represmiations,

You reprosent and warrant o us that: (a) i you ars a business, you are duly organized, validly
existing and in good standing under the Lews of the conntry In which your buslness $s registersd
and dhat your sre reglstering for the Borvioe(s) within such country; (b) If Your Eleoted Country
is Jupan snd you eve registering for the Fulfillment by Amavon Service, your princips! place of
business {o¢, If you ate registering as sn individuad, your primary plecs of residesse) ls locatad
within Japen and you will not conduct ey operetions relating to the Pulfiliment by Amazon
Service from ontslds such country; {e) you have all requisite right, powoer snd authority fo eiter
into thiz Agreement and perfhrm your obdigations snd grand the rghts, lcensss snd
authorizations you grant hereonder; and (d) you snd sl of your subcontraoioss, egents and
suppliors will comply with all applicabls Laws in yoor performansce of your obligations and

excscize of your rights under this Agreetment.
6. Indermnification,
You refease us snd agreeto i , defond wnd hold harmiess ve (and our officery, directors,

enployess, and ngents) against any oleim, loss, damags, settlement, cost, exponse or other
Hability (neludiag, without fimitation, attomeys' fees) (ench, a "Clalm™) erising from or related
to: (a) yoor actual or alleged breach of any obligations in thiz Agreement; (b) any eales cheanels
awned or opatated by vou, Your Prodists (Including the offer, sale, fulfiliment (except with
respect to those of Your Prodoste that sre fulfilled using the Fulfitiment by Amesen Servios, if
any), refund, retumn or edjustments theveof), Your Materials, eny pctusl or alieged infiingement
of any Intellectual Propoerty Rights by any of the foregoing, end any pereons! injory, death or
proparty demage velated thereto; or {¢) Your Taxes. You will use counsel reasomably satisfuctory
ta us to defend each Indemnified Clatm, If ot any time wo reasonably determibne that any
indamn!fiad Claim mipht advessely effbct us, we may teks control of the deftnss ot our expenae,
You may not sonsent (o the entry of any judgment or enfer Into any seitlemant of e Claim
without olir prior written consent, which may not be unreasonsbly withheld,

T o

7. Diselsimer & General Relosse,

& THB AMAZON STTE AND THE SERVICES, INCLUDING ALL CONTENT, SOFTWARE,
FUNCTIONS, MATERIALS AND INFORMATION MADE AVAILABLE ON OR
PROVIDED IN CONNECTION WITH THE SERVICES, ARE PROVIDED "ASI5." A8 A :
USER OF THE SERVICES, YOU USE THE AMAZON SITE AND THE SERVICES AND :
SELLER CENTRAL AT YOUR OWN RISK. TO THE FULLBST EXTENT PERMISSIBLE :
BY LAW, WE AND OUR AFFILIATES WAIVE AND DISCLAIM: (1) ANY

185340
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REPRESENTATIONS OR WARRANTIES REGARDING THIS AGREEMENT, THE
SERVICES OR THE TRANBACTIONS CONTEMPLATED HEREBY, INCLUDING ANY
IMFLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR
PURPOSE OR NON-INFRINGEMENT; (2) IMPLIED WARRANTIBS ARISING OUT OF
COUREE OF DEALING, COURSE OF PRRFORMANCE OR USAGE OF TRADE; AND (3)
ANY OBLIGATION, LIABILITY, RIGHT, CLAIM OR REMEDY IN TORT, WHETHER OR
NOT ARISING FROM OUR NBGLIGENCE. WB DO NOT WARRANT THAT THE
FUNCTIONS CONTAINED IN THE AMAZON SITE AND THE SERVICES WILL MEBT
YOUR REQUIREMENTS OR BE AVAILABLE, TIMELY, SECURE, UNINTERRUPTED OR
ERROR FREE, AND WE WILL NOT BE LIABLE FOR ANY SERVICE INTERRUPTIONS,
INCLUDING, BUT NOT LIMITED TO SYBTEM FAILURES OR OTHER INTERRUPTIONS
THAT MAY AFFECT THE RECEIPT, PROCRSSING, ACCEPTANCE, COMPLETION OR
SETTLEMENT OF ANY TRANSACTIONS.,

b. BECAUSE AMAZON I8 NOT INVOLVED IN TRANSACTIONS BETWEEN
CUSTOMERS AND SELLERS OR OTHER, PARTICIPANT DEALINGS, IF A DISPUTE
ARISES BETWEEN ONE OR MORE PARTICIPANTS, RACH OF YOU RELBASE
AMAZON (AND ITS AGENTS AND EMPLOYEES) FROM CLAIMS, DEMANDS, AND
DAMAGES (ACTUAL AND CONSEQUENTIAL) OF EVERY KIND AND NATURE,
ENOWN AND UNKNOWN, SUSPECTED AND UNSUSPECTED, DISCLOSED AND
ugrscwsm ARISING OUT OF OR IN ANY WAY CONNECTED WITH SUCH
DISPUTES,

§ Limlintion of Liablilty.

WB WILL NOT BE LIABLE (WHETHER IN CONTRACT, WARRANTY, TORT
(INCLUDING NEGLIGENCE, PRODUCT LIABILITY OR OTHER THEORY) OR
OTHERWISE) TO YOU OR ANY OTHER PERSON FOR COST OF COVER, RECOVERY
OR RECOUPMENT OF ANY INVESTMENT MADE BY YOU OR YOUR AFFILIATES IN
CONNECTION WITH THIS AGRBEMENT, OR FOR ANY LOSB OF PROFIT, REVENUB,
BUSINESS, OR DATA OR PUNITIVE OR CONBBQUENTIAL DAMAGES ARISING OUT
OF OR RELATING TO THIS AGREEMENT, EVEN IF AMAZON HAS BEEN ADVISED OF
THE POSSIBILITY OF SUCH COSTS OR DAMAGES. FURTHER, OUR AGGREGATE
LIABILITY ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED WILL NOT EXCEED AT ANY TIME THES TOTAL
AMOUNTS DURING THE FRIOR SIX MONTH PERIOD PAID BY YOU TO AMAZON IN
CONNECTION WITH THE PARTICULAR SERVICE GIVING RISE TO THE CLAIM,

9. Imsnrance,

if the Sales Prosesds from Your Transactions through olther the WebStore Service or the
Mﬂ!lmembyAmmsmmud tha Insuranos Threshold during such month over any
perod of throe (3} cunsecutive monthe, or otherwise if sequestad by us, then within thlny (30)
days thereafier, you will mattitein et your expense throughout the remainder of the Tomm
sommeraial general, umbrells endfor excess lisbility insurance with the Insurance Limits per
ectvence/agprogate covering liabilities caused by or ocourring bn conjunctlon with the
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apergtion of your business, including products, products/completed operations and bodlly injury,
with polioy{les) naming Amazon snd iz sesigneos as additfonsl Insureds. At our roquest, you
will provide to bs cxetificates of Insurance for the coverage o the following address: /o
Amazon, .0, Bex 81226, Sexitle, WA 98108-1226, Attentlon: Rlsk Managemsnt,

18. Tax Matters.

As betwesn the parties, you will be responsibls for the collection sod payment of any and ell of
Your Texes, Yﬁmwmdwﬂimiywim%mmmdﬂwmm
contalned there

11, Cunfidentiality.

Duting the courvs of your use of the Bervives, you ey receive information relating to us or o
the Seevices including, bt not Himbed to Ampeon Traussotion Information, that is not kKuown to
the general public ("Confidential Information”), You agres thet: (s) all Confidentia) Information
will romaln Amszon's exclusive property; (b) you vaill use Confidential Information only as is
ressonsbly noosesary for vour participution in the Services; (o) you will not otherwise disclose
Confidential Infatmetion to eny individesl, company, or other thind party, and (d) you will take
il ransonshle messores t protect the Confidential Informution against any tes or disclosure that
1n not exprossly permitied in this Agroement. You mey not sus any press release or make eny
publio statement selatod to the Services, or use our name, trademarks of fogo, in ey way
{including In promotional matsriel) without our advance writien pexmission, ox mistepresent or
ombeilish the relationship between us In any way.

12. Forcs Mujeure.

¥e will not be liable Sor any delay or fislhere to perform any of our obligations under this
Agresment by reasans, evorits or other mattess beyond our remsonable control.

13, Ralatlonshlp of Parties.

You and we are independent contractors, and rothing in this Agreoment will creste any
parinerehip, joint venture, agency, franchlse, sales represstative, or esnployment relationship
betweon us, You will have no suthority to meakes or acoept any offers or represcatations on our
behialf. You will not make any siatement, whether on your sits or otherwise, that would
conjradict anything in this section. This Agresment will not oreate 80 exciusive

hetwoen you and us. Nothing expressed or mentioned in or bnplicd from this Agreement is
intended or shail be consfrued to give 10 any person other then the parties heveto eny legal or
equitable right, remedy, or claim under or Io respect fo this Agresment, This Agreement and sl
of the representations, warrasties, covenants, conditions, and provisions hereof are Intended to be
and are for the sole and enclusive benefit of Amazon, you, and relying sustomers or sellors.

14, Use of Amazos Tranascion Informotiog,
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You will sot, and will canse your sffifiates not to, directly or indirestly: (s) disslose or sanvey
any Amazon Transaction Informntion (except you may dissioss this information es neosssary for
you 1o perform your obligations undar thls Agreement und provided thet you ensure thet svery
recipient uses the information only for that purposs sad complies with the restristions appllesbls
to you related to that information); (b) nse eny Amazan Transaction Information for any
markeding or promotional purposes whateoover, or otherwiss in sny wey tooonslstent with oor ot
your ptivasy policies or applicable Law; (0) contact & Pereon that bes ordsred Your Produst thet
has nat yet been delivered with the indeat to collect sny amounts in oonnestion therewlth or to
influence such Person to make an sltemative purchase; () disparage us, our affilintes, or sny of
thair or our respective products or sevices: of (6) trget communioations of any kind on the besia
of the intended recipiont belng an Amaron 8 user, The terms of thiz Seetion 14 do not prevent
you from uslng other inforrnation that you acquire withouwl referencs to Amazon Transaction
Information for any purpose, even ifsuch Information Is identical to Amezon Transsction
Information, provided that you do not tsrget commuaioations on the basis of the intended
reclpient being an Amazon Site vesr.

18. Suggestions aud Other Iuformation,

i you o sy of your affitlatus elect io provide or make svailebie sugpestions, comuments, idess,
improvemesits, or other foedback or meteriale 10 us in connestion with or related to ths Amazon
Site or Services (Insluding uny refztod Technology), we will be free fo vee, disslose, veproduce,
muodify, Heense, transfer and otherwise distribute, and exploft sny of the foregolng Information or
materiels in any manner, In order to coopembo with governments! toguests, to protect our
systems snd cusiotners, or 1o enaure the infegrity and opsration of our business and gysiems, we
iy scoess end discloee any informetion we consider nevessary or appropriate, including but not
limitad io user contact details, TP addresses and treffic information, usage history sad posted

sontent,
16, Mod|fication.

We may amend eny of the terms and conditions conteined in this Agroement (inoluding the
Servics Teris and Program Policies) af any time end st our sole discretion. Any changes will be
effeative upon the posting of such changes on Selfer Contral or on the Amezon Site, and you are
responstble for roviewing these looations and informing yourselfof all applioabie ohanges or
notices, All notice of chenges to the Agreament will be posted for st least 30 duys. Changes to
Program Polloies may be made withoul sotice fo you. You should refer regulerty to Seller
Centraf €0 undorsiand the current Agroement gnd Program Policies aed to be siwe that the ltems
you offer fior ssle can be sold vis the Servics, YOUR CONTINUED USE OF A SERVICE
AFTER AMAZONS POSTING OF ANY CHANGES WILL CONSTITUTE YOUR
ACCEPTANCE OF SUCH CHANGES OR MODIFICATIONS, IF YOU DO NOT AGREE TO
ANY CHANGES TO THIS AGREEMENT, YOU MUST TERMINATE THIS AGREBMENT

AS PROVIDED ABOVE.
17, Pessword Security.
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Any pregword we provide to you may be used only during the Term to sccess Sefler Central (or
other toole we provide) fo uee the Servios, olectronlostly ssoept Your Transections, end review
your completed transactions, You are solefy responsible for malntalning the seourky of your
password, You may not dizclose your pessword to any thind party (other than third parties
suthorized by you to use your acocint in accordance with thip Agreement) and ere solely
responsible for gny use of or sotion teken imder your pessword, If your pazsword is
compromised, you mugt Immediafely change your password,

18. Wiscollaneons,

The Governing Laws will govern this Agreoment, without reference to rales governing cholee of
laws or the Convention on Contrasts for the Internationa! Sule of Goods, Any dispute with
Amazon or itz effiliates relsting In any way to this Agroement or vour use of the Sotvives shall
be adjudicated ip the Governlng Couxds, and you consent to enclusive jurisdiotion end veaus in
the Ooverning Courts. You may not nssign this Agreemant, by operation of law or otherwiss,
without our prior wittten consent, Subjoot to thet restristion, this Agreament will be binding on,
Inure to, end be enforceable against the parties and thelr respsctive succossars and uesigns, We
may perfurm any of our obligations or exercise eny of our rights under this Agreement through
ooe or more of our Affilistes. Our filhure to enforoe your sirlot parformance of eny provision of
this Agreement will rot congtitute a watver of our right to enfiwve such provision of any other
provision of this Agreement subsequently.

Asmmron retalns the right W homedigtely half soy transection, prevent or restriot socess to the
Services or take any other action to restrict access to or evaiisbility of any Insccurate listing, any
insppropriately oetegorized Hems, any unlawiul Bems, or any items otherwiee prohibited by the
appiicable Program Policies.

Because Amazon is not the ageot of efther you or the customer for any purposs, Amazon will not
ot as either party's ageat in connection with respiving any disputes between perticipants related
to or arising out of any iransection.

We will zend all nutices and other communindions rgarding this Agrecment to you o the e4nail
addresses you desighated for notifications snd updales in your prognem application or willin
Seller Central, or by any other mesns then specified by Atmazon. You may ohange your e-nall
addressse by logging in to your sosount and clicking on "Chunge Acconnt Info.* You will pdats
your smell addresses (as well a2 your logal neme, address ard photie number) as oflen e
neosssery to snsute thet they nre accutate. You musf send all notices and otber communications
relating to Amazon to our Merchant Servicas Team by welng the Coptect Us form,

This Agreament incorporates and you heeeby socept the spplicable Secvice Terms and the
applicable Program Polisles, which Amazon mey modify from tims to time. In the event of any
conflicts between the Program Policies and this Agresmant, the Program Policies will provell, If
any provigion of this Agresment shall bo deemed unlawfidl, void, or for any resson
unenforopable, then that provision shall be deeimed soversble from these terms and conditions
and shall not affect the validity and enforceabliity of any remaining provislons. If Your Blected
Country is Canada, thon it Is the express wish of the parties that (his Agreement eod the
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applicable Servics Terms snd Program Polioier heve been drafied In Bnglish, (The Sllowing is a
Frensh translotion oF the proceding sentence: Dans 'hypothise oft voire Pays d"Election et le
Canads, il et de In volonte expresss dos parties gue le peéacat oontrat et/ou tous les documents
qul 8’y rattachent solent rédipds en Anglale) This Agreement represents he entire sgresment
betwoen the parties with respoct to the Services sad reltied subjoot matter desoribed hereln and
supersedes any previous or confemporanaous ol or writien agreemsnts and undesstandings,

Definttions

As used in this Agreement, the following terms have the following meanings:

SAMMatz" means with respoct to any entlty, eay other eatity that direotly or Indirectly controls,
is controlied by, or 1s under comrnon oontrol with such entity,

" Smazon Assorated Properties® means mny website or ofher online polnt of prosmoe, other
than the Amazon She, through which the Amazon Bite, any webstore siis, and/or produets or
umto::d eviileble on rny of them, sve syndionted, offered, merchumdised, adventised or

*Amuzon Confracting Purly™ monas the applicable ona of the following:

+  Amegon Services LLC (if Your Blooted Country Is the United States),

e Amazon Servicss Inteenationnl, Inc (if Your Elocted Country is Canada, or Japan {except
with respest to the Fulfilinent by Amazon Sevice)),

¢ Amazon Japan Logisties KK, Gf Your Blocted Country & Jepan, for the Rulfillment by

Amazon Servics).

¥ Amawos Transsction Information™ moans, collectively, Order Information, snd sny other
data or nformation scquired by you or your affillates from Amazon or its affifistas, or otherwise
a# & result of the Agroement, the transaotions contemplated bereby or the parties’ performance
hereunder,

" Amasgon Site” moans that webaite, the primary home page of which is identified by the
epplicable one of the followlng (and any suocessor or replasament of such website(s)):

« the URL wvrw gmagon.eom and sny Promotion Siie that we make availsble from fime fo
timre (B Your Elected Conatry s the Unliad Btates),

» the URL www smezon os (f Your Blected Camiry Is Canada),

» the URL wyrw.amazon o0 i (i Your Blasted Country is Japan).

" Amazon Treosnction Infermation® means, solleatively, Order Information, and any other
dats or Information soquired by you or your affilintes Bom Amazon or jts afiiliates, or otherwise
gx o result of the Agresment, the transactions oontempleted hereby or the parties’ performance
hereunder,
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NEMVD Product” means any book, teagaine or other publication, sound recording, video
recording, and/or other roedls product In ey format, Inchuding any subsoription thorefor,

"Content” means copyrightable wotks under applicabls Lew,
"Excluded Products" means the produsty or Bems set forth in the Excluded Produsts List,
"Governing Courts” means the epplicable ome of the following:
» the siate or Federsl court In King County, Washington (if Your Elected Country is
Canada of the United Btates),
+  Tolkyo District Court or Tokyo Sunumaty Coust depending upon the amount of the claim
made (f Your Eletted Country s Jepan).
"Governing Lews" means the spplicablo one of the foliowing:
o the lawg of the State of Washingten, United Biates (if Your Eleotd Country fs Cansda or
the United States),
» the laws of Japen (if Your Elected Country Is Japaun),
"Tusuprance Limits™ means tho applioable one of the following:
¢+ One Million Canadlen Dollars ($1,000,000) (if Your Riected Country is Canads),

»  Dne Hundred Million fepanese Yen (¥100,000,000) (if Your Bieoted Country s Japan),
«  One Million .S, Dollars (§1,000,000) (if Your Blected Country s the United States).

"Yagoravee Threshold" means the applicable one of the following:

¢ Ton Thoussnd Canadian Duliars ($10,000) (if Your Bicoted Country is Canada),
s One blon Jepaness Yen §F1,000,000) (if Your Blested Country iz Japsn},
¢ Ten Thousand V.8, Dollars (§10,600) (f Your Elected Countey ls the Uniiod States),

"Intellectunl Property Right" means sny patent, copyright, Tendemark, donin name, morel
right, treds secret right, or any other intellectus! property right srising under sny Laws and ell
angiliary and related rights, including all fights of reglstration and renews! and caugss of edtion
for violation, missppropristion oc Infringement of ray of the foregoing.

L ave" means any law, ordlpance, rule, regulation, order, Hoense, pormit, Judgment, docision or
other requirement, now or hereafler in effest, of any governmental suthority (6.5 on & federal,
stats, or provinoial lovel, as appliceble) of compotent furisdiction,
“Lovsl Curresey™ means the applicable one of the following:

¢ 1.8, Dollars (f Your Blected Country 13 the Ubnhiad States),

« Canadian Dollars (if Your Blested Country is Canada),
« Jepansss Yen (if Your Blocted Country ls Japan).
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"Order Information " means, with respect 1o sy of Your Produsts sold through the Amezon
Site or 8 WebStore Site, the followling information: the axme of the customer, customer email
adﬁw,ﬁwmmeofﬁwmlp!mﬂmhmadm&mmnﬁtymbamw and sny
speolal comments included by Amazon In s discretion,

Person® mesns any Individual, cosporation, partaership, limited Debility company,
governmental authoity, sesoclzation, joint ventore, division or other cognizabls entily, whether or
not having distinot lega! existense,

“Program Palicies™ means all tarms, conditions, polisies, guidelines, miss and other
information on the Arozxon Site oron Seller Central, insluding thoss shown on the Folisles and
* agotion of Seller Central or elacwhere In the "Help® sestion of Seller Centad (and,
for purposes of the Pulfillment by Amazon Service, specifloally loctuding the FBA Guidslines),
All Program Policles applicable to WebStore by Arazon slso spply to Amezon WebStore,
unless otherwise spocifically stated,

"Promotion Site” means that ecommercs websiis, the primary home page of which ls identified
by the URL www.sellesusmesmazoiwebstors.com, in which “sellemame” s & name
representing you thit we eleot to inofuds in such ORI,

"Sules Proceetds" menns the gross sales prooseds from any of Your Transactions, including ali
shipping and hundling, g&tmmdmherchuwvﬁmmpmm nchuding texes gnd
customs duties oaly to the extent spesified in the sppliceble Tax Poliolss.

"Seller Contral” meane the onlise postal aud fools made svallubls by Amazon to you, for your
use in managing your oxders, inventory and presence on the Amaxon Site endfor & WebStore
8ite,

“Rervice™ means etch of the followlng services that Amezon mekes aveilabls in Your Eleeted
Couniry: Selling on Ameron; Amazon WebStore; and Fulfiliment by Amszon,

"8ervies Terms" mopns the service termns specific to each Servios sat forth harein and made s
part of this Agreemsnt pon the date you efect to reglster for the spplicshle Service sod eny
subsequent wodifications we ere peemitted to make to those terms,

“Tachnology" seans my; (a) ideas, procedures, processes, systams, mothods of oparstion,
conpepts, prinsiples and discoveries protected pe profestable under the Laws of any juriediction;
(b} Interfuces, protooo]s, glossaries, Hbrerfes, structured XML formats, specifications, grammars,
duts ormats, or other slmilar materists; and (o) software, hasdware, sods, technology or other
funotional kem.

"rademark! mesns any trademark, service matk, tede drese (neluding eny propelotary "ok
and feal™), trade nutwe, other propeistary logo or insignle or any other sourcs ar busineas
idsutifier, protectod or protoctable undor sny Laws,

*WehBtore Service ¥ has the mesning desorlbed in the WebStore Servics Toems,
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"WebStare Site' has the mesning desoribed in the WebStore Servioe Tenmns.

“Your Materisle" means sl Techuology, Your Tredemarks, Contsnt, Your Product
informution, dats, materipls, and other items provided or mede availeble by you or your affifiates
to Amszon or jis affilletes,

"Youor Product” means any product that s made svallable for Hating for eale, offercd for sale,
or sold by you through the WebStore Service or the Selling on Amazon Servics, aad/or fulfilied
or otherwise processed theough the Pulfiliment by Amazon Servies,

“Your Bnles Channels® mouns any website operated by or on behalf of you (including s
WobStore Site) that is prmarily brandsd the same ss any 'storefront’ on the Amezon Site of your
WebStore Stts snd gny sncocssor oy replacement of eny of the foregolng,

“Your Tnzes® mouns any anid ell ssles, goods mod servioss, use, sxelse, Import, expost, value
added, consumption and other taxes snd deties asseased, inoutred or recuired o be collsoted or
paid for eny reason in connertion with any advertisement, offer or sale of products by you onor
through or in connestion with the Services, or otherwist In connection with say sction, Insction
or omission of you or Hs sffiliates or their respective employees, sgents, comtrstton or
repregentatives, Also, If Your Elested Cowntry 18 the United States or Canads, 85 i Js nsed in the
Fulfillment by Amazon Service Terma, this dofined term also meang any of the types of faxes
mentioned above thet are fmposed on or catiestible by Amezon or sy of e effilintes In
connestion with or as & result of the (8) the storage of nvertory, packaging, Your Produots and
other materials owned by you and stored by Amazon; oz (b) the fulfillmest, shippg, gift
wreapping or other acions by Amezon o Your Produsts pursuant o the Fulfillment by Amezon

Servies Terms,

"Your Trademarks! means Tredemarks of yours that you provide to us: (8} In non-fext form
for branding purposes; and {b) separsts from (and not embeddod or ofherwise tavorporaied in)
suy produet speoific Information or mateslals,

*Your Transnotioe®” rovans any ssle of Your Produst(s) through the Amazon Site or any
WebStors Site.

Selling on Amazon Service Terms

The Belling on Amszon Service (PSuliing on Amazen™) is g Strvice ther atlows you to st
products for eale direstly on the Amazon Sits (which, if Your Biectsd Country & the Unlied
Stetes, includes e Promotion Site thet we may maeke nvallabls from time fo time during the Term
snd on which cortaln of Your Products may be Hated for sule).

These Selling on Amszon Service Terms ere part of the Amazon Sexvices Business Solutions
Agreement (Y Business Sofutions Agreesonsi'™), but, unloss specifically provided otherwise,
convern g spply only to your partictpation in Selling on Amezon, BY REGISTERING ROR
OR USING SELLING ON AMAZON, YOU (ON BEHAL? OF YOURSELR OR THE
BUSINESS YOU REPRESENT) AGREE TO BE BOUND RY THE BUSINESS SOLUTIONS
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AGREEMENT AND THESE SELLING ON AMAZON BERVICE TERMS,
NOTWITESTANDING THE FREVIOUS SENTENCE, IF YOU HAVE ENTERED INTO
A SEPARATE AGREEMENT THAT PERMITS YOU TO OFFER YOUR PRODUCTS
ON A NON-CONSIGNMENT BASIS FOR PURCHASE THROUGH THE AMAZON
SITE CHECKQUT PROCRSS (£.6G,, A MERCHANTS® AMAZON,COM PROGRAM
AGREEMENT, MERCBANTS @AMAZON,.COJP PROGRAM AGREEHENT OR ANY
FREDECESSOR OF THOBE ACREEMENTE), THEN TO TEE EXTERT THAT YOU
QONTINDE TO LIST AND SELL PRODUCTS ON THE AMAZON SITE FURBUANT
TO A SEPARATE AGREEMENT, THE SALE OF YOUR PRODUCTE ONTHE
AMAZON BITE IS GOVERNED BY THE TERME OF THAT AGREEMENT AND NOT
BYMWGONWRRWCEWMW&M Eelling on
Amzzon Seevios Terms (including ths Se omy A ftiong) all capitalizod torms bave
the meanings givon them inﬂxeBmlneuSohrﬂmAmm Please oto that thess Servioe
Termz supersede and roplace the Marchanis(@ Amezon Pro-Merchant Service Purficipation

Agrezment (or ény predecessor version of this agreeanent).
S-1 Your Product Listing: snd Orders

8-1.1 Products und Produsct Information. You will, in nccordance with epplicsble Program
Policies, provide In the format we require socurats and compléfe Required Product Information
fot each produot thet you make sveilable 1o be Hated for sale through the Anuzon Site and
prompily updute such informstion s nesessary to ensure It at all times remaing accurste and
complets, You will alas ensure that Your Muterials, Your Prodisots (including peckeging) snd
yout offer and subsequent stle of any of the same camply with all applicable Laws (including 2/l
minimuom age, marking and labeling requiraments) end do not contain any sexunlly expliclt
{exoopt to thy extent expressly permittod under pur spplicable Program Policles), defamatory or
obsoane materils, You may not provide any Information for, or otherwise soek & list for sale on
tho Amazon Site, siy Excojuded Produats; or provide any URL Marks for use, or requost that any
URL Mevks bo need, on the Amazon Site.

§-1.2 Profnct Listing; Merchandhings Ovder Procemtop, We will list Your Products for safe
on the Amazon Site on the Selling on Amazon Launch Date, end conduet merohendleing and
promots Your Products ss detormined by us (including via the Amaron Assotlsted Properties or
any othes Rinctions, featares, advertising, or programs on or ju connoction with the Amezon
Site). We may use mochunisms thal malo, or allow shoppers to rate, Your Praducts and/or your
performance 88 & seller end Amdzon ray make these ratings end feedbask pablicly available,
We will provide Order Information to you foreach sals of Your Pandunis through the Amazon
Slte. We will slso ooflect sll Beles Proceeds for eanh of diosr tnaustions and will have
exclusive rights to do 20, and will remit them to you in accordince with thess Sxpvice Terms,

§-13 Shipping and Handling Charges. For those of Your Products sold on o theough the
Amazon Ske that ave not fulfilied vsing Fulfiliment by Ameznn, you will datestning shipping and
handliog charges via and subjact to sut standard fonctionality and estogorizations end further
subject 10 any shipping and handling charge Propram Policies, cxospt thet, with repect to
BMVD Products (to the eatent wo malke svailable functionality to list such prodacts), we will
duternine the shipping and handling cherges (and in either case you will socept the charges as
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puyment In full for your shipping and handling of such produsts). For those of Your Products
that sre fulfilled ysing Pulfillment by Amazon, Amuzon will determine what the shipping fbes
will be end will displey end charge them ecoordingly in secordance with the Fulfillment by
Amueon Borvios Terme.

§-14 Credit Card Frand. We will boar the tisk of credit vard frwud (Lo, faudulent purchass
arising fom the theft and ansuthorized use of & thind party's oredit card Information) cocurring in
comection with Your Transaotlons, and you will bese all ofher rhrk of fiand or loss: provided,
that we will not bear the risk of credit card fraud in sonnection with sny Sellee-Pulfilled Product
that ie not fulfilled strictly in sccordence with the Order Information and Shipment Infoomation,
We inay in our sole discrotion withhold fur investigation, sefuse fo process, restriot shipping
destinations for, stop end/or cancel any of Your Transactions. You will stop snd/or sance! orders
of Your Products i we ask you to do »s [provided thet If vou have transforred Your Products to
the applicable carrier or shipper, you will uss cominercizlly reasonabls efforts to siop sud/or
eance] delivery by suph onmrier or shipper), You will refiund any sustomee (in accordance with
Bectinn §-2.2) that kas been chasged for an cnder that we stop or canosl.

§-2 Bale snd Fullliment; Refands and Retwirns,

8-2.1 Ssleand Falfiliment, Other than us described in the Folflibment by Ancszon Service
Terms (if spplicable to you) you will: (a) source, sell, G}, ship wud deliver your Sellen
Fulfilled Prodhiofs, and sonros snd ecl] your Amazon-Fulfitled Produsts, In cach cuse in
socordenss with the terms of the applicable Order Information, these Savvioe Terms and the
Agrosment, and all terms provided by you and displayed on the Amuzon Site 8f the time ofthe
ordex and be golely responsible for and beer all risk for such activities; (b) packngs ench of Your
Products i1 a conmercially reasonsble manner and ship each of Your Products on or befors its
Retimeted Ship Date; {¢) retsievs Order Infornoution et isest onoe each busioess dey; (d) not
vancel any of Your Tremsactions except 83 may bo permitiad pursuant to your temma snd
conditions appearing on the Amezon Site at the time of the spplicsble uxder (which tarms and
conditions will be in accordance with this Agreement) or ez may be required under this
Agresment; (¢) ship Your Products hroughout Your Blectod Country {(sxoept fo the extent
peohibited by Law or thiz Agroament); (f) provide to Amazon information regarding shipment
snd ortder stetuy and tracking {to the extont available), in each caso as requented by us aring the
processes deplignated by us, and we may make sxry of this information publjoly evallable; (g)
comply with all Strest Date ingtructions; (h) notwithstanding any other provision of these Service
Terms, ensure that you are the salfor of all products mado availuble for listing for sale bereunder;
(i) Inchude an orderspootiic packing slip, and, if spplicable, any tax nvolves, within each
shipment of Your Products; (j) identify youreclf as the seller of the product an all packing slips
w%mmmmmxggmm%WMumrmm%@mm
seturn the epplicable product; ) ekt send pustomors emulls confirming ordens or shipments
of Your Products {except that to the extent we heve not yei enabled functionality for your
scenunt that allows payment to be processed on the basls of when thipment obours, then you will
send customers exmails confirming shipmont of Your Products In e format end mannor ressonably
scoeptable to us). For thoes of Your Produots that are fulfifled using Pulfiliment by Amszon, if
any, the Fulfiliment by Amazon Servics Terms will apply to the sorage, fulflliment and delivery
of such Amezon-Fulfilled Products,

1855431
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822 Beturns and Refunds. For all of Your Frodusty (except those fulfifled using Fulfiliment
by Amnzon, if any) you will provide us with your sustomer return and refund polisies for disply
on the Amsgon Site and avespt and proosss retins, adjustnent snd refunds relating to Your
Produsts In acoordance with thess Servios Terms and the posted policies st the time of the
applicable order, If you notify us of any changes to these poficies, we will uss commervially
esasonablo sfforts to poat the changes. No cheoge will be effective as to Your Produsts unti! we
post the change on the Amazon Site. In sny event, a8 a minimum, your retum and refund policies
wilf be af least &g Sivorsblo as the then-ourrent Amezon Refund Policles, You will determine and
cakulate the amount of all refunds and sdjustments (fncluding any taxes, shipplng and handling
or other charges) ot other anounts to be paid by you to customens in cannestion with Your
Transactions, valng & Smetionality we ensble for your scoount. This functioneHty may be
modified or diecontinued by us st sny tims witheut notios und is sobject to the Program Pollsles
and the texme of this Businoss Bolutlons Agresment. You will route ell such payments throngh
Amnzon. We will provide eny such pryments to the customer (whick may be In the same
payment form otiginglly used to purchase Your Product), and you will relmburze up for all
amounts po paid, I you list Ameron-Fulfilled Producte for sale on the Amearon Bite, you
scknowledge and sgres that the Amazon Refund Policies published 2t the time of the applicsble
order apply to such Amezon-Fulfilled Produsts and that you wili comply with such policles. You
will provide refinds and adjustments (thet yob sro obligetad to provide under spplicable retum
and refiind polivles or as required by Law) promptly, but In no cess later than thirty (30) days
following the eloss of the sale,

$-3 Problems with Your Products.

§-3.1 Pelivery Brvore and Noneonformifles; Recalls, You are responsible for: any non-
delivery, misdelivery, theft or other mistsks of sct i oonnection with the fulfiliment end delivery
of Your Produots, exoept to the extent caused by: (8) credit orrd fraud for which we are
responsible under Section 8-1.4: or (b) our fillare to muke available to you Drder Information ag
it was received by us or reaulting from address verifiostion, Notwithatanding the previous
sendenoe, for thowe of Your Produsts thet ere Sl5lied using Fullillment by Amavon, if eny, the
Fulfiliment by Amazon Service Tetms will apply 0 non-delivery, misdelivery, thefl or other
misleke or 5ot In connestion with the fulfiliment and defivery of those of Your Produsts. You are
180 responsible for any non-conformity or defoct In, or any publio or private recall of, any of
Your Froducts. You will notify us promptly ss 2oon a5 you have knowledge of eny publio or
private recally of Your Products.

832 A-toa Guarasfes and Chargebacks, If we inform you that we have reselved & olaim
mnder the "A-to-z Guamntee™ offered on the Amazon Site, or any churgeback or other dispute,
concerning one of Your Transeotions, you will deliver to us within five (5) business deys effer
fequest by us: (a) proof of delivery of Your Product(s) (vs applicable); (b) the applivable
Amazon order Identification number; and (¢) & desoription of Your Produci(s) (a2 appliceble), if
you fill to corply with the prior sentence, or [f the clalm, chargeback, or dlspute is not cauzed
by: (y) oredit card fraud for which we are responsible under Seation 8-14; or (z) cur faflure to
make your Order Informstinn availshie ss the same wis received by us of resuliing from address

varification, then you will promptly redtmburse us In seoordance with the Servics Reo Payments
section of the Agreenent for the amount of the customer purchase (Including the Purchase Prics,
1885432
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all associuted shipping and handling charpss end all tixes, but excluding any assoointed Referral
Fecs refalned and not subject to refimd by Amazon) and alf assosinted oredit card associution,
bank or other payment procossing, re-pressntment and/or penalty fees assoclatod with the
original and any chargeback or refund, in saoh tase to the extent paid oc payable by us
or our affillates, If Your Blectad Country Is Japan and we recslvo 5 olelm under the "Adto-z
CGuarantee” conseming ono of Your Transactions and we determine thet we are respomsible for
that claim then we will purchase the returned produooete from the cugtomes,

84 Parity with Your Sples Chanpels.

Subleot to this Sestion S-4, you ere free to determine which of Your Products you wish to list for
exle on the Amazon Site, You will maintain parity betwesn the produsts you offee through Your
Sales Channels and the produots you list on the Amaeon Site by ensuring that et the Selling on -
Amazon Launch Date and thereafier: (2) the Purchess Price und every other temn of offer snd/or
sule of Your Product (inckiding assoclated ehipping and handling charges, Shipment
Information, sny “low price” gusrantee, rebate or discount, sny ftee o7 disvounted peoducts or
othier berefit evatlable as e result of purchasing one or more other products, and terma of
applosbls retum and reflmnd polioles) is at least sy fevorabls to Amavon users ag the mog
favorable terms upon which a product te offered andfor sold vis Yowr Sales Channsls (excluding
comiderstion of Bxeloded Offcez); (b) customer service for Your Products Is of least es
responsive and svalsble and offers at lesat the sume level of support as the mogt fivorebls
custoimer pervices effsred in connection with any of Your Sales Chennels (this requirement does
not epply to cusfomer servics for payment-related lasuez on Your Transactions, which we will
provide); and (¢) the Content, product Information end other information under Section S-1.3
regarding Your Products that vou provide to up §s of at leest the ssme leval of quality es the
highest quality infbrmation displayed or used In Your Sales Chammels. If you become aware of
any non-oomplisnce with (8) sbove, you will promptly compensate sdversely sifected customers
by msking appropriate refunds o them in socordance with Section §-2.2. For Amagon-Fulfilied
Producis, we ecknowledge that if the shipplng end handling charges sssociated with the sale and
delivery of eny of Your Produets Hsted for sale on ths Amezos Site sre (ncluded In (and tot
separately stated) the purchase price Hsted for Your Produet on the Amazon Slie (collestively »
“Shipping Inolusive Purchass Pries"), then the parity obligetion In (a) ebove will be satisfied if
the Shipplog Inclusive Purchase Price and eash other teem of offer and/or sale for the product on
the Amazon She are et foast as hvorable to Amazon Hlte ssea as the purchase price end each
other tenm of offer and/or sele for the prodact {including any and sl soparstsly stated shipplng
and handling charges) pursuant to which the produgt Is offered end/or sold via any of your sales
channels other than the Amizon Sibe.

8-%5 Compensstion,

You will pay usi (a) the applicable Reforral Fees; (b) any spplicable Varlable Closing Fee; and
{e) the non-refindable Selling on Amazon Subscription Fer In advance for each month (or for
each transaction, if epplssble) dusing the term of this Agreement. "'Selling on Amavon
Subscription Fee™ means the foo specified s such on the Seliing on Amazon Fee Schedule at
the time such fee Is payable, With respect to each of Your Trenssctions: (x) *'Sales Procesds™
bas the mesning sct out In the Buginess Solutions Agreement; (y) *Varlable Closing Fau®
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"Referral Fee¥ means the epplicable peroentags of the Sales Procseds Your Transsction
through the Amagon She apeolfied on the Selling on Amazon Bas Schedule st the thne of Your
Transaction, based on the categorization by Amazon of the type of product that is the subjest of
Your Transastion; provided, howevey, that Bxles Prosseds will npt include any shipping charges
¢o1 by us in each of the followlng two cases: () In the 0298 of Your Transsctions that consist
solely of producta fulfilied using Rulfillment by Amsaznn, end (31} In the osse of Your
Transastions that coneist solsly of Madies Predusts,

8.6 Remlttonoe of Bales Proceeds & Refunds.

Exoept as othorwiss steted in this Agroement (including without limitution Sestion 2 of the
Business Solutions Agresment), we will ramit 1o you on a bl-weekly (14 day) (or at our option,
more froquent) basls any Sales Prooseds colleotod by us or our afiifistes but not previcusly
remittad to you a5 of G dats that s two (2) business days prior to the date of remittance (the
"Remittancs Caloulation Date®) (which you will soctpt ag payrent in full for the sale and
shipping and handling of Your Prodnets), fess: (a) the Referm! Fees dus for suob sums; (b) the
applicabls Varlable Closing Fes, if say, dus for such sums; and (0) sy Sefling on Amazon
Bubsoription Fees due. When you gither Inltielly provide ox Inter change Your Bank Account
Information, we may delsy any remittsmos of suma due to you by up to 14 days, You will vot
bave the ability to Initlate or canss payments {0 be remitied to you. If you refind monsy to s
customer In connection with ons of Your Transections, and the refund Is routed throuph ve (or
our uffillate), we will refind to you the smount of the Referral Fee pald by you to us attributsable
to the smount of the customer refund (including refunded taxes and sustoms dutiss anly to the
extent spesified In the applicable Tix Polleiat), lese the Refund Adminlsiration Fee fot oach
produst refunded thet i not s BMVD Product, which amotmt we may retaln as a» sdministretive
fis; provided, however, that in the case of s oomplpte refimd of sales prooceds for s Medis
Product, we wilf vefimd to you the full emount of any Varistie Closing Fee pald by you o us
(and In the opse of a partial refund of salos procesds for & Modia Product, we will not refind to
you any portion of any Virieble Closing Poc pald by you to vs). We will remit any smounts (o bo
refunded by us pursuant to this subssction from time to time together with the next remittence to
be made by us to you,

£-7 Confro} of Bite,

Notwithstanding any provision of this Agreement, we will have the fight In our sclo diseretion o
detesming the content, eppearance, design, functionality and all other aspests of the Amazon Site
and the Selling on Amazon Service (Inchufing the right to re-deslgn, modify, remove and siter
the content, sppearance, deslgn, functionality, snd other sspeots of, snd prevent or restrict access
to, the Amuzon Sie and ths Selling on Amazon Service rnd any eloment, aspedt, poriion or
fouture theroof (Inchyding any product Histings), frora thne fo tiwe) ansd to delay or suspend listing
of, or % roflise to Jist, or to de-Yist, of to requlte you not to Ust, any o ] produsts in our sole

88 Effect of Tersulnation.
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Upon teemination of theee Sslling on Amazon Servies Tesms, sl rights und obligations of the
Parties under these Service Terms will be extinguished, except that the rights end obligations of
the Partlea with respect to Your Transsctions ocourring during the Term will survive the
termination or explration of the Term.

Belling on Amuzon Definitions

"Amazon-Fulfilied Products” means eny of Your Products thet are fulfilled using the
Fulfitlment by Amazon Servioe.

" Amazon Refund Policies” means the tefuen snd refimd policies published on the Amezon Shs
end applicable to products sold vis the Amazon Site by an effiliate of the Amazon Contracting

Party.

"Estimated Ship Date" mesns, whth respect to sty of Your Products, elther; (a) the ond of the
shipping svallzbility pariod (which beging ss of the dute on which the relevant order Is pleaced by
the customer), or Gie shipping availability date, as applioabls, speotfied by you In the relsvant
inventory/product dats food for Your Prodact; or (b) If vou do not specKy shipping avallebility
informstion in soch inventoryproduct date feed or thal Your Product iz In s product categiry
thet Amezon designates g2 sequiring shipment within two (2) business days, fwo (2) business
days after the date on which the relovant onder is placed by the customer.

*Exduded Offer' means sny dlacount, rebate, promotionn! offtr, or other term of offer end/or
pale that you: {a) huve attempled to maks svailable Gwough the Amazon Site but that we do not
hemor or support (bt anly uril] such time ss we honor or support the same); or (b) make -
avallable solely o Third Pactice that eithey (f) puschase products solsly for ressle snd who sre oot
end users of sucki produnts (1.¢., wholssele purchasers), or () if Your Blected Country is efther
Canada or the Utited Stetes, have affinnatively cleoled and apted-in g0 participats in your end/oe
one of itw afii Hates' membership-based customer [oyalty or customer inpentive proprams.

“Media Product” means any book, mugezine or ofher publication, sound recording, video
recording, software product, computer grme, videogame, wnd/or other media product In any
format, tnotuding sny subsoription therefor, sold through the Amazon Site.

¥ Purchase Price” means the total amount peyable or paid for Your Product (including taxes and
shipping end handling changes only fo the extont specified in the epplicable Tax Foliciss).

"Refond Adminfairation Fee® meuns the spplicable one of the follpwing:

s the Jesser of Five Canndlan Dollars ($5) or twenty percent of the sppliceble Refecral Fes
{If your Elecied Country is Cenada),

o the lesger of Five Hundred Japanese Yen (#500) ar ten percent of the sppiicable Reforvsl
Pee (i your Eleoted Country is Japen),

o the lesser of Five U.S, Dotlars ($5) or tweaty poment of the applicable Refecral Fee (i
Your Elooted Country js the United States),

18550435
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"Remittance Calcnlation Date" Is defined In Bection 8-6.

"Required Product Information® means, with respect to each of Your Products, the followlng
{exvept 1o the extont expressly not required under Program Policies): (e} description; (b) SKU
and UPC/EANAAN numbsre, ang other identifying information as Amezon may reasonably
requast; (o) nfarmation regerding in-stock sistus snd avaifsbility, shipping limitations or
teguirements, and Shipment Informetion (fn esch osse, in acoardincs with any categorizations
prescribed by Amezon fiom time 1o time); {d) catogorizmtion within each Asszon product
oategory snd browss siruoture as prescilbad by Amazon from tire to fime; (e} digitized image
that accuritely deplets only Your Produst, compiies with s)] Amszon imsgs goldelines, and does
not include sy sdditionsl Jopos, text or other markings; (B) Purchase Price; (g) shipping and
handiing charge (in sccordsnee with our standard funclionality theeefor); () any texd,
dlaclaimers, wamings, notices, Inbels or other conternt reguired by spplioable Law to be displayed
in connostion with the offkr, merohandising, sdvertising or sste of the Your Product; (i) any
vendor requirements, restooking fees or other teems and conditions applicebléto sueh product
that & custeemer ghould be sware of peior to purchasing the product; (f) brend; (k) moodel; (@
product dimensions; () welght; (=) s delimited Yt o tochnical specificstions; (o) SKU end
UPC/BANIAN numbers{end other Identifying information as we mny reesonsbly request) for
aoceszories related fo Your Product that s availshle in our catalog; (p) the stats or commtry Your
Product ships from; snd (q) any other Information reasonsbly requested by us {e.g., the sondition
of nged or refurbished products),

“Seller-Foililled Products™ mesns any of Your Products that ere not fulfilled using the
Folfillment by Amezon Bervice,

Hielling o Amnron Lannck Date™ means the date on which we first list ons of Your Producty
for ssle on the Amezon Site,

“Shipment Informetion means, with respect to any of Your Products, the estimuted or
promised shipment and delivery date.

“Sivest Date means the dote(s), if any, apeoified by the manufeoturey, disteibutor sndfor
licensor of & product us the dats bafore which spesified informetion rogarding such product (c.g.,
title of & book) should not be disclossd publicly, or such product should not be delivered or
otherwise mads avallable to customers,

SURL Marks" means any Trademark, or sy other logo, nume, phrese, identifier or chacacter
sirlng, that contalns or incorporates any top level domaln (¢, wom, edy, .08, £, jp) or any
variation thereof {e.g., dot com, doteom, net, or com).

"Yoer Transacton' {s defined in the Business Solutions Agreement; however, & used in thess
Service Terms, it shall mean any and all such trunsactions through Selfing on Amazon only.

WebStore Service Terms
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Ampzon WebStore (which, for purposes of this Agreament, includes WebStoro by Amazon,
vnless gpeslfically stated @m} {the "WebStore Bervice®) provkies acoess t0 aad use of en
ecommeros webshts through which you oah offer and sell Your Prodoots (s "WebStors Site'),
The WebStore Bervice ls not currently avaliable in Canads or Japan.

Thess WebStore Servioe Terms are part of the Amuron Services Business Solutlons Agreement
("Bosiness Solutions Agresment'), snd, uniess spesifionlly provided otherwise, concem and
apply only to your perticipation in the WebStors Service, BY REGISTERING FOR OR USING
THR WEBSTORE BERVICE, YOU {ONBERHALF O YOURSELY OR THE BUSINBESS
YOU REPRESENT) AGREE TO BE BOUND BY THR

AGREEMENT AND THESE WEBSTORE SBERVICE TERMS. Unloss defined in theso
WebStore Service Terms (including the WebStore Definitions), alf sapitelizad tenme have the
meanings given thern in the Buslntes Sohtions Agreemens,

W-1 Listing and Promotion,

Ench ssle of Your Products through your WebStore Site is 4 sale by you, You will detesmine
what Iz for sals on your WebStore Sie, but you mey not list sny product on the WebStore Bite
that is en Bxolutsd Produot. You will ensure that you list ell of Your Products in asooedancs

with the applicahle Program Policles.
W-2 Informstion,

You will, in acoordance with applicable Program Policiss, provide In the farmat we require
socursie and complete WebStote Roquired Product Information and all othet informetion
roquested by ne to process payments for you sad to otherwise opesate your WebStore Bite, You
will update such information ss neocssary to ensure it et all times retmaing sccurats and complete.
If you provide us with any Images of Your Produst, you will, infess we otherwise agree, first
remove any Jogos, text or other marking inchuded on the imnge exoopt for sny logos, text or other
marklng that sctuslly appears on the produst, You will either! (s) upload to us the "shipping
confirmation fles" as roquired by us, including ell shipment potification, shipplng stetus and
order tmeking Informetion requested by us Trom tims o time, eod any other knformation s
requested by us to process peyments based on Your Product shipment status; providod, that if
you are using Fulfillment by Amason to fulfill any of your customer ordors, the terme st forth &
the Pulfiliment by Amazon Servies Terme will apply with respect to such oeders; or (b) vee the
Minsge Your Orders too] in Seller Central to manage and uplnad the required "shipping
confitmation files® from Sellier Central. We may provids this shipmeat and peyment selated
information to yeers of the WebStors Site, We will make availsble veriain Informetion and
reports relating to Your Tranmotions 58 we detenmine and have no obligetios: to make avaliable
any other information. We retaln the right & nes meshaniens that rate, or sllow users to rete,
your performance as & seller, and to poat such retings and foedback on the WebSiore 8ite and/or
Amaron Site o otherwise malkee it publivly svellable. Anynmmmw;:b&nmsmot‘mm
displayed on or links to the Amezon Sie will be subject 1o the terms of the Amazon
Openting Agreement.

W3 Your Product Traasuctions.
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The State of Ohio, )

County of Lorain. 1S5

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OQHIO
DENNIS STINER, Administrator of )
the Estate of Logan Stiner, )
Plaintifis, ) Case No. 15CVv185837
vs. ) JUDGE JOHN MIRALDI

AMAZON, et al.,

~—

Defendants. )

Deposition of Kelsey A. Kidd, called by the
Plaintiffs as upon cross-examination, taken before
Angela S. Riley, a Registered Professional/Merit
Reporter and Notary Public within and for the State of
Ohio, at Balser Law Offices, 5311 Meadow Lane Ct., Suite
1, Elyria, Ohio, 44035, on May 25, 2016, commencing at
or about 10:00 a.m., pursuant to notice and/or agreement

of counsel.
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Yes.

Q0. And who was your dz2te for prom?

A. Pierce Young.

Q0. I'm sorry?

A. Pierce Young.

Q. Prior to February 27th of 2014, had you purchased
products from Amazon before this, the date that the
caffeine powder was purchased?

Mﬁ. HAUDE:

It was Februasry,

MR. BALSER: I'm sorry. What did you say?

MR. HAUDE: I said it was February.
MR. BALSER: Oh, i'm sorry. February.
Thank you. Withdraw that gquestion.

Q. Prior to February of 2014, had you purchased
other products from Amazon?

A. I do not know.

Q0. ©Okay. On February 27th, 2014, you went to the
Amazon website, vorrect?

A Yes.
¥Yhat prompled you te buy the zaffeine

0. Uhay.

powder on the Amazon website?

-

I was losking for & new pre-werkout, and that
eventually ied me to the caffeine preducy.
You were on the Amazon

Q. Juss s¢ I'm clear.

websire, and you were looking for & pre-workout?
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Correct?

A, Yes.

MR. HAUDE: Okjection.

©. As you sit here today you just don't remember the
circumstances surrounding that. 1Is that fair?

B. Yes.

Q. How much of the caffeine powder did you give
Logan?

A. 1 don't remember.

Q. Do you remember what you used to fill up the
baggie?

My understanding is you gave it to him in a

Ziploc bag. Is that correct?

A, Yes.

¢. And that is similar to what basically you use for
sandwiches and different things like that for lunch. 1Is
that a fair statement?

A. Yes.

Q. Did you fill the bag all the way up?

A. Ne, but I don't remember how much exactly I put
in it.

Q. How did you go about measuring what you put in,
if you measured it?

A. 1 don't remember.

@¢. Did you, did you use a cup? Did you use a spoon?
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How did you take it from the bag¢g it came in to putting
it in the baggie you gave Logan?

A. 1 just poured it from the bag into the other one.

Q. Okay. You zipped it up, correct, and then you
took it to school the next day. 1s that a fair
statement? Did you give it to him at school?

A. Yes,

Q. I den't wanl to rehash, my understanding is you
don't recall if anybody else was around at the time?

A. Yeah, I don't remember.

Q. ©Okay. Do you recall in terms of any instructions
that you gave Logan, specifically as to the dosage to
use?

A. I don't remember.

Q. It is my understanding based on the texts that
you sent back and forth between you and Logan was that
you told Legan you took & fourth., 1Is that correct? Is
that a fourth of a teaspoon?

MR. HAUDE: Objection.
A, As 1 remember, vyes.
Q. I'm sorry?
A, BAs I remember, ves.
Q. And do you know how many grams woculd have been in

a fourth ¢f a teaspoon of Hard Rhino?

A, I have no idea.
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pre~workout, you received a list of responsive products
to your search term of pre-workout. Correct?

MR. BALSER: Objection; misstatement of
testimony.

A. e B

Q. Okay. And those, that list of potential options
was generated as a result of the search term you put in,
which was pre-workout?

A. So when I clicked in pre-workout, that's what
popped up.

Q0. That's what popped up.

A. (Indicating) This.

Qs This being Hard Rhino Pure Caffeine Powder, along
with other options, as well?

A. But what happened was I clicked on a product, and
know where it says like similar product or products that
you may like, it was under there.

e Okay. So when you typed in pre-workout, did you
get one option or a number of options?

A. A number.

Q. And cone of those options was Hard Rhino Pure
Caffeine Powder?

A. Straight from when I clicked enter from
pre-workout?

s Yeah.
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A. It was underneath another product.

61 Okay.

A. Like, I clicked on one, so it brought tc me to
where I could order it. And underneath, you know, the
bar, the bottom where you could like scroll through, it
was under there.

9, So the product that you clicked on was not Hard
Rhino, but Hard Rhino appeared on the other comparable
product section below?

A. Yes,

Q. Do you know what the product that popped up that
you clicked on was?

A. I don't remember.

Q. All right. The bottom line, though, is in
response to your pre-workout search term, you were given
access to a number of different options that fell into
the category of pre-workout.

A. Yes.

Q. All right. And Amazon didn't tell you or suggest
to you which one of those options you should purchase,
that decision was up to you?

A. V&S

¢. All right. And you made the selection of Hard
Rhino as opposed to the other options?

A. Yes.
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Q. Is there anything that Amazon did to steer vou
towards one of those options as opposed to any of the
other options, or was that totally up to you which one
to choose?

MR. STADLER: Object. You can answer.
MR. BALSER: Cbijection to the form.

A. Can you rephrase that, please?

Q. Sure. Out of all the options that popped up in
response to your pre-workout search terms, is there
anything that Amazon did that said, that directed you
one of those options, or did they just simply present
you with your options, and you chose?

A. I chose.

Q. Okay. And you made your choice not based on
anything that Amazon told you, but rather your reading
of the product and your own personal decision. Is tha
Rorfeoty

MR. BALSER: Objection; misstates the

testimony.
A. Yes.
Q. And I ask you that because the guestions, some

the questions that you were previously asked used the
word, Mr. Balser used the word, that Amazcn suggested
you Hard Rhino Pure Caffeine Powder, and that is not

what happened. Amazon presented you with a number of

to

i

of

to
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&, Not that recall, no.

Q. Okay. BAm @I worreot that Logan Sciner never sgaw
the package and the warning that was on the package.
Correct?

A. He did not see the packags.

Q. And you have no knowledge that he visited Amazon.
He didn't even know you got it from Amazon. forrege?
MR. BALSER: Objscticn.

A, That he didn't knew 1 got it from Amazon.

Q. 8o you have no information that he would have
looked on Amazon és we 511 here roday. Fair?

A, That he could would not have wone on Rmazon.

O You have no inizymation that he did, in fact, go
on Amazon to research this product. That is not
something that you are aware of. Correct?

A. Yeah, not something I'm aware of.

Q. Do you have any knowledge rthat Mr. Stiner ard
anything 1n terms of researching this produgt wnther than
what he received from you?

MR. BALSER: Cbjection.

A. i deon't know.

Q. Do you have any personal knowledge whether
Mr. Stiner actually took the calfeins powder that you
gave him?

A. 7 do not know.
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From: Ken - Guardian Wholsssle <kengiguardianwholgsale.com>

Sent: 712412014 1:09:01 PM 0400

To: Jamas Sione <james@lenkoris.com>; Paul Chifor
<paulchifor@tenkors.com>

Subject: Fwd: [Case 226575141] Product fisting

--------- Forwarded message --~«------

From: Amagon Seller Support <perch service0S@amazon.com>
Date: Thy, Jul 24, 2014 at 9:39 AM
Subject: RE: [Case 226575141] Product listing

Ta: "ken@guardianwholesale.com® <ken@guacdisnwhalesale com>

Hello,

Thank you for caliing us today about your listing for ASIN: BOOI4CAWSEQ.

I'm glad I was able to explain why this product was removed from our Website,

This praduct has been identified as pura powdered caffeine, which has been cited by the Food
and Drug Administration (FDA) in a safety alert. Amazon policy prohibits the sale or listing of
products on Amazon.com and Amazon.ca that have been the subject of & prior regulatory
action, such as FDA warning letters, safety alerts, or recalls. For reference, please see the
fauowing FDA Safety Alert:

Plesse dont hasitate to contact us again if you need help in the future,
We love our seflers! Let us know how we did:
Were you satisfied with the support provided?

tfck h !or yes'

Thank youl

d oa [ D=

To view your case details, please clic htip://seliercentral.ampzon.com/gp/case-
se.htmifref=sc_of lobby vcrcaselD=226575141.

1f you reply to this message, we won t get it. We want to heipl So if you need o reach us,

click hitp;//sellercentral.amazon.com/gp/help/

Thank you for selling with Amazon,

Brigitte M.
Amazon.com Seller Support

EXHIBIT TENKORIS_22397

7
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Feom: Paul Chifor <paul chifor@ienkoris.com>

Sent: 72472014 1:48:38 PM 0400
To: Kan - Guardian Whoiesale <kenBguardianwholesale.com>
Subject: Re: [Case 226575141] Product listing

It seems that Amazon is putting In the same product restrictions as eBay since the FDA
consumer waming on pure powdered caffelne,

1 want to find out what their rules will be for 2 cut mix of caffeine, 50% or 10%. Might be worth
{ooking into capsules as the other opportunity to sell it on amazon,

On Thu, 3ul 24, 2014 at 10:09 AM, Ken - Guardian Wholesale <ken@guardisnwholessle.com>

wrote:

---------- Forwarded message «---v-v~--

From: Amuzon Saller Support <merch.service0S@amazon.com>
Date: Thy, Jul 24, 2014 at 8:39 AM

Subject: RE: [Case 226575141} Product listing

To: "ken@gunrdisnwholesale.com™ <kep@quardianwholesate.com>
Hello,

Thank you for calling us today about your listing for ASIN: BOOJ4CAWEQ.

'm glad I was able to explain why this product was removed from our Website,

This product has been identified as pure powdered caffeine, which has been cited by the Food
and Drug Administration (FDA) in a safety aiert. Amazon policy prohibits the sals or listing of
products on Amazon.com and Amazon.ca that have been the subjett of a prior regulstory
action, such as FDA wamning letters, safety alerts, or racelis. For reference, please see the
foliowlng FDA Safety Alert:

Please don't hesitate to contact us again if you need help in the future,
We love our sellers! Let us know how we did;

Were you satisfied with the support provided?

Click hare for yes:

http://sellercentral aimazon.com/ap/case-dashboard/hmd:

yes.htiPp=awawtinr3?735903130Ke=226575141

Click here for no!

hitp://seltercentral.amazon . com/gp/case-dashboard/bmd-

Do hmi7p=awavthrr31 359031 3086226575141

Thank youl

To view your case details, please click http://seliercentral.amazon.com/ap/casa~
views =5¢ cd =226575141.

TENKORIS_22408

e
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i Kelsey's Amazencom  Today's Ceels  GitCards  Sslt riale

e 13
AR Rt

Shop by Search i Hello, Keisey Try Wish
Ngpartment ~ i ] Your Account »+  Prime » Cart = List~
cour Account Your Orders -2 nisr S ooz

Order Placed: February 27, 2014

Amazon.com order number: 002-25863141-1315410
Seller's order number: 2023378364

Order Total: $12.80

Shipment #1; Ordered from TheBulkSource Froblsm with this order?

1 package via USPS

For information about this order, please contact TheBulkSource, (TheBulkSource order
#2023378364)
Leam more abgut TheBulkSource's return and replacement policy.

Shipping Address: ltemns Ordered Prica
Kelsey Kidd o

132 MERCURY DR C

ELYRIA, OH 44035-8924 -

United States

Shipping Speed: 1 of 500G 1.1 Lbs. Caffeine Powder 100% USP
Standard Pharma Grade Pure Powder Foil Sealed for freshness.

Ultra Pure Powder.
Sold by: TheBulkSource {:7'3 =% =)

Condition, New
$14.98

item(s) Subiotal:$14 89
Shipping & Handling: $5.469

Total before tax:$20.48
Sales Tax: $0.00
Gift Card Amount: -$7 .68

-

Total for This Shipment: $12.80
Total paid by Gift Card: -§7.68

Your seller feedback about this order

Seller Mame

We're sorry. More than 80 days have passed since you placed this order

TheBulkSource from TheBulkSource.

See ali vrders awaiting feedback

yment information Heed o print ah invtice!

Payment Method: ltem(s) Subtotal. $14.99
Visa | Last digits: 2922 Shipina & Handlina; $5.48
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Page 120
BY MS. HUSSEY:
Q. Can you tell me what this document
im?
A. This is a document that was
generated -- this is a document that was sent to

Gary Coody from Kristy Madden of Amazon with
respect to the advisory that FDA had previously
issued.

And she indicates, dated July 24th,
2014, says, "Thank you for the e-mail. We
removed multiple listings of powdered caffeine

products and created a rule to identify and

remove future listings of these products. We
have also warned the sellers of these products.”
(As read)

Q. Did Amazon have to remove multiple
listings of pure caffeine products in July of
20142

A. I don't believe they did.

Q. So Amazon's behavior in July of 2014

went above and beyond what was required by law?

MR. GRIECO: Objection.
THE WITNESS: Yes.
BY MS. HUSSEY:
Q. In fact, caffeine powder continued
RealtimeWorldwide.com e 216.285.0444
fQ:::Mgﬁﬁ
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Page 121
to be sold and continues to be sold today,
doesn't it, in channels other than over
Amazon.com?

A. I know that caffeine powder is
available on the Internet.

Q. Caffeine powder is available on the
Internet today in bulk form even, correct?

A. Correct.

Q. In February of 2014, were there any
restrictions on the sale of pure caffeine powder
to consumers legally -- legal restrictions?

A. FDA had not placed any restrictions
on that product.

Q. FDA has the authority to regulate
dietary supplements, right?

A. Yes.

Q. In fact, FDA regulates dietary
supplements?

A. Yes, they do.

Q. And FDA regulates caffeine powder?

A Yes, they do.

Q. Is that right?

A Yes, they do.

Q. Caffeine powder was sold at least as
early as 2010, right?

RealtimeWorldwide.com 216.285.0444
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