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INTRODUCTION

The decision below undercuts settled case law and the comprehensive statutory scheme

that vest the Public Utilities Commission of Ohio (the "Commission") with exclusive jurisdiction

over rate disputes between customers and their utilities. Indeed, prior to the decision below, a

case that "in any respect" involved "unjust, unreasonable or unlawful [rates]" was exclusively

"designated [to] the [C]onvnission:" Kazmaier Supermarket, Inc, v. Toledo Edison Co., 61 Ohio

St. 3d 147, 151, 573 N.E.2d 655 (1991). The Eleventh District Court of Appeals ignored this

authority. Although that Court required that certain rate-based claims proceed before the

Commission, it permitted one such claim based on the same set of facts to proceed in common

pleas court. In doing so, the decision below undoes settled precedent, creates the risk of

duplicative litigation, and promotes forum shopping and inconsistent results.

This case involves a dispute by residential electric utility customers claiming that their

utility companies promised them "discounted rate[s]" essentially forever. DiFranco v. First

Energy, 2011-Ohio-5434, -- N.E.2d --, at ¶ 3(11th Dist.) (hereinafter "DiFranco App. Op.")

(attached at Appx. 4) (quoting Plaintiffs' Compl.). In February'2010, Plaintiffs filed suit in

common pleas court, alleging that "the discounted rate ... was terminated." Id.. Based upon

the same alleged promises and actions, Plaintiffs sought to bring, among other claims, actions for

breach of contract and fraud against defendants The Cleveland Electric Illuminating Company

("CEI") and Ohio Edison Company ("Ohio Edison") (collectively the "Companies") and

FirstEnergy Corp.' Id. at ¶ 4, Appx. 6. The Companies moved to dismiss those rate-based

I While FirstEnergy Corp. is a named defendant, it is not an electric utility and does not provide electric
service. Nor does it charge rates for electric services to any customers. It is a holding company. CEI and Ohio
Edison are wholly owned subsidiaries of FirstEnergy Corp.
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claims on the grounds that they were subject to the Commission's exclusive jurisdiction. The

trial court granted the motion as to all claims:

On appeal, the Eleventh District correctly affirmed the trial court's dismissal of Plaintiffs'

contract claim, holding that this claim was at base a "promise that [Plaintiffs] would permanently

be charged the discounted rate." Id. at ¶ 56, 59, Appx. 21, 22-23. The appeals court, however,

reinstated Plaintiffs' fraud claim even though it was predicated upon the very same alleged

promise as the contract claim, i.e., a promise that Plaintiffs would receive a "discounted rate." Id.

The decision below thus flies in the face of settled precedent establishing the Commission as the

exclusive forum in which to pursue a rate dispute against a utility. It further enables litigants to

pursue duplicative litigation in competing fora by allowing them to split their claims and shop

for the forum most likely to grant the most favorable result relative to each claim.

Indeed, the appellate court'"s decision ignores the Court's precedent that only "pure tort"

claims should proceed in the courts, Hull v. Columbia Gas of Ohio, Inc., 110 Ohio St. 3d 96,

2006-Ohio-3666, 850 N.E.2d 1190, ¶ 28-38, and that claims related to rates, even if framed as

sounding in tort, should be heard by the Commission. Kazmaier Supermarket, Inc., 61 Ohio St.

3dat 153, 573 N.E.2d 655. Because it is a challenge to their electric utility, Plaintiffs' fraud

claim is not a pure tort. In invoking Article IV of the Ohio Constitution to justify removing

Plaintiffs' claim from the Commission's exclusive jurisdiction, DiFranco App. Op. at ¶ 27, the

court below entirely overrode Title 49 of the Ohio Revised Code, through which the General

Assembly vested the Commission with exclusive authorityto hear rate-based disputes such as

those raised by Plaintiffs' fraud claim. Only if Plaintiffs' fraud claim was a pure tort (which it is

not) would it count as a "justiciable matter" properly brought before a court of common pleas.

Ohio Const. art. IV § 4.04(B).
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Because the Commission's expertise is necessary to resolve this dispute and the act

complained of - the phase-out of a tariff rate - constitutes a practice normally authorized by the

Companies, only the Commission has jurisdiction to hear Plaintiffs' fraud claim. Allstate Ins. Co.

v. Cleveland Elec. Illuminating Co., 119 Ohio St. 3d 301, 2008-Ohio-3917, 893 N.E.2d 824, ¶

11-16. Confirming as much, the Commission specifically considered and disposed of the very

issues Plaintiffs now seek to try in common pleas court. BecauseYhe decision below is both

inconsistenYwith the Court's precedent and Revised Code Title 49 and authorizes claim splitting

and forum shopping, the Court should reverse.

H. STATEMENT OF THE CASE AND FACTS

Plaintiffs received special electric rates that were established by the Commission decades

ago. These rates were discounted from standard residential electric rates. Since the

establishment of the special rates, the electric industry, like many industries, has changed. In

Ohio, the General Assembly deregulated part of how customers purchase electric services. The

Commission, empowered by the General Assembly to effect deregulation,Z ultimatelycame to

address the discounted rates and, in fact, the very grievances that Plaintiffs seek to try in

common pleas court. The history of the special rates, the changes in the electric industry and the

consequent effects on Plaintiffs' rates and the Commission's efforts to redress Plaintiffs'

grievances are discussed below.

A. The History of the Special Electric Heating Rates

During the energy crisis of the 1970s, there was a perceived shortage of natural gas, the

preferred fuel used for space heating. In light of this perceived shortage, CEI requested

permission from the Commission to offer - and the Commission approved - special electric rates

2 See, e.g., R.C. 4928.03, Appx. 126.
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for customers who used electricity as their main source of energy for space heating or for wate

heating. Ohio Edison later applied for and was granted permission to offer similar rates for

electric heating customers. "These rate structures were declining block structures such that the

customer's rate declined with greater electricity usage." (Commission Finding and Order in

Case No. 10-176-EL-ATA, March 3, 2010 (hereinafter "March 3, 2010 Order"), at ¶ 2 (attached

at Appx. 55).)3

Importantly, concerrts about natural gas availability were not the only reason for the

special rates. Prior to 2000, both CEI and Ohio Edison were fully integrated utilities (as

virtually all electric utility companies in Ohio). (Opinion and Order, Case No. 10-176-EL-ATA,

May 25, 2011 ("May 25, 2011 Order"), at p. 2 (attached at Appx. 86).) Given the growirig

popularity of air-conditioning in the late 1960s and 1970s, summer peak electricity usage was

increasing at a much faster rate than winter peak usage. In turn, and problematically, the

Companies had to build sufficient generating capacity to meet their peak summer load, but that

capacity went underutilized during the winter months. (Id. at p. 9, Appx. 93.)

The special electric heating rates addressed this issue in two ways. First, they increased

the total amount of electricity - kilowatt hours ("kWhs") - that the utilities sold during the year,

thereby allowing the CEI and OE to spread their fixed costs over a greater number of kWhs.

That, in turn, reduced the price per-kWh that any residential customer would otherwise pay for

electricity. Second, the increase in generation plant operations during the winter months

3 In evaluating a motion to dismiss under Rule 12(B)(1) of the Ohio Rules of Civil Procedure, this Court
has held that courts are not limited to the allegations of the complaint. Southgate Dev. Corp. v. Columbia Gas
Transmission Corp., 48 Ohio St. 2d 211, 358 N.E.2d 526 (1976), syl. ¶ 1. Further, this Court has held that it may
take judicial notice of orders issued by a government agency, including those of the Commission. See City ofAkron
v. Pub. Util Comm'n, 5 Ohio St. 2d 237, 246, 215 N.E.2d 366 (1966); Firestone v. Indus. Comm'n, 144 Ohio St.
398, 59 N.E.2d 147 (1945), syl. ¶ 2("This court will take judicial notice of the administrative orders of the Interstate
Commerce Commission.").
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decreased the need for the Companies to cycle their generating plants (i. e. , to repeatedly start up

and shut down generators). This decrease in cycling reduced the Companies' operation and

maintenance expenses. Again, these savings ultimately benefitted all residential customers in the

form of lower rates. (Id.)

In short, at one time the special electric heating rates benefited both the Companies and

customers - a"win-win-win" situation. The recipients of the special rates received lower rates

during the winter season. Other customers, by virtue of the cost-spreading effects of winter

heating load, paid lower rates than they otherwise would. And the utilities could mitigate the.

cycles of high summer peaks and low winter valleys (and consequently achieve lower

maintenance costs) and receive more revenue.

B. S.B. 3 and the Disappearance of the Rationale for Offering Special Electric
Heating Rates

In 1999, the General Assembly enacted S.B. 3, which restructured the electric industry in

Ohio. S.B. 3 required electric distribution utilities to unbundle electric services and sought to

create a fu11y competitive market for retail electric generation services. (March 3, 2010 Orderat

¶ 3, Appx. 55.) Thus, S.B. 3 provided that pricing, marketing and production of electric

generation would be separate from the other rate components of electric service.4 Retail

generation service thereby became a competitive service, which customers could purchase either

through an electric utility or through a competitive supplier.

S.B. 3 also provided that an electric distribution utility such as CEI or Ohio Edison could

not provide both a competitive retail electric service and a noncompetitive retail electric service,

4 There are three primary components of electricity service: generation, transmission and distribution.
(May 25, 2011 Order at p. 2, Appx. 86.) Generation involves the production of electrical power at generation plants.
Transmission comprises the bulk-transfer of electrical power from generating plarits to electrical substations. At the
culmination of the process, distribution encompasses the delivery of electricity from electrical substations to

individual customers.
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except pursuant to a Commission-approved corporate separation plan. (Id. ) See also R.C.

4928.17, Appx. 129-130 (providing for the implementation of a corporate separation plan). As a

result of S.B. 3, the Companies transferred theirgeneratirig plants to a corporate affiliate as

contemplated by their Commission-approved transition plan and now no longer own generation

plants. (May 25, 2011 Order at p. 2, Appx. 86.)

Once CEI and OE no longer owned any generation plants, these companies were required

to purchase generation for their customers. Thus, the Companies' generation costs - the amount

that they paid for power - now became essentially the same to serve all customers. (Id. at p. 9,

Appx: 93.) Because the Companies no longer owned generation facilities, they also no longer

had fixed generation costs. Similarly, the Companies did not need to make investments or incur

expenses relating to the operation, maintenance, installation or expansion of such facilities.

Given that the Companies' cost structure has changed, the increased winter usage that

electric heating customers provide no longer benefits the Companies' other customers by putting

downward pressure on rates. (Id.) Because the Companies have no fixed costs for generation

service, the electric heating revenues do not help to defray such costs. Nor does the additional

winter usage decrease the Companies' generation expense by allowing the Companies to operate

generation facilities more economically because the Companies do not have generation facilities.

For customers that chose to receive generation service through the Companies, Ohio Edison and

CEI merely pass through all generation charges from their wholesale suppliers. (Id.)

C. The Inconsistency of Declining Block Rates with the Policies of Efficiency
and Conservation in S.B. 221

In 2008, the General Assembly enacted S.B. 221, which further undercut the rationale for

providing special electric heating rates that encourage electric usage during the winter period.

Among other things, S.B. 221 established a state policy of encouraging conservation and energy
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efficiency. R.C. 4928.02, Appx. 124-25. The bill further imposed certain energy efficiency and

peak demand reduction requirements. R.C. 4928.66, Appx. 131-133. The special electric

heating rates, with their declining block structure, were inconsistent with this newly-enacted state

policy. In particular, under the declining block rates, the greater a customer's electric usage, the

greater the discount that customer would receive. (May 25, 2011 Order at p. 2, Appx. 86.) Thus,

the special elecfric heating rates were antithetical to state policy by encouraging consumption,

The Phase Out of the Separate Electric Heating Rate Schedules and the
Uninterrupted Continuation of a Discount for Electric Heating Customers

Because the special electric heatiing rates are no longer consistent with state policy nor

cost-justified in light of the change in utility structure the Commission was required to address

those rates. In particular, while the Commission discontinued the separate special rates, it

approved riders providing credits that have preserved discounts for electric heating customers.

(See, e.g. March 3, 2010 Order at ¶ 4-8, Appx. 55-56.) Thus, electric heating customers have

continued, without interruption, to receive electricity at discounted rates, and discounts remain in

place today and into the future. The discounts have remained in effect without interruption,

through the implementation of credits to a bill rather than through a specific discounted rate.

(See May 25, 2011 Order at p. 23, Appx. 107.) As explained below, electric heating customers

did experience an increase in their bills in December 2009, but so did the Companies' other

customers. Nonetheless, electric heating customers have received without interruption, and

continue to receive, a discount relative to standard residential customers.

1. The Rate Certainty Plan ("RCP") case and the elimination of special

electric heating rates for new customers

Since the enactment of S.B.3, the Commission has addressed the special electric heating

rates in a series of gradual steps. The first notable change to the rate structure for residential
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customers occurred when the Commission approved a Rate Certainty Plan ("RCP")5 for the

Companies in January 2006 as a part of Case No. 05-1125-EL-ATA. (March 3, 2010 Order af¶

4, Appx: 55.) As a result of the RCP and in light of the changes in how the Companies would

provide generation, customers who were then receiving service under the special electric heating

rates were notified that they would be permitted to remain on those rates as long as the rate

continued to be offered and the customer continued to qualify for the rate. As part of its Order in

the RCP case, the Commission detertnined that new electric heating customers applying for

service on and after January 1, 2007, however, would not be eligible to receive the special

discounted rate. (May 25, 2011 Order at p. 2, Appx. 86.)

2. The Companies' 2007 Distribution Rate Case and Rider RDC

While the Companies were transitioning to a deregulated competitive environment for

generation, they also applied for an increase in their distribution rates. That case, Case No.

07-551-EL-AIR (the "2007 Distribution Rate Case"), resulted in increases and other changes to

the distribution component of the special electric heating rate. (May 25, 2011 Order at p. 3,

Appx. 87.) The Companies proposed and the Commission approved a simplified residential

distribution rate structure. Previously, CEI and Ohio Edison each had seven residential tariff

schedules. The 2007 Distribution Rate Case consolidated those various tariff schedules into a

single cost-of-service-based residential distribution tariff for each company. (Id) The approved

tariff included a flat per-kWh charge for all residential customers, eliminating the special

declining block charge that some residential customers, such as electric heating customers, had

previously received. This flat per-kWh charge was then combined with a number of riders,

5 The RCP was established as part of the transition from a fully regulated market to a competitive retail

market. (See May 25, 2011 Order at pp. 2-3, Appx. 86-87.)
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providing charges and credits, to determine the total customer distribution charge per kW h. In

particular, a residential distribution credit, Rider RDC, was established to mitigate the adverse

impact on residential customers, including those receiving the special electric heating rates. (Id.)

This consolidation into a single rate meant the end of the special electric heating rates for those

customers who had been grandfathered under the RCP, but led to the creation on new credits for

electric heating customers.

3. The Companies' Electric Security Plan and the creation of another
discount for electric heating customers

S.B. 221 required electric utilities to apply to establish standard service offer generation

rates for customers who did not seek to purchase generation from another company. One method

to establish such rates is through an Electric Security Plan ("ESP"), which the Companies filed in

Case No. 08-935-EL-SSO for service starting in June 2009. Thus, the third change that impacted

residential rates (and thus impacted the special electric heating rates) resulted from the

Companies' ESP. Like the 2007 Distribution Rate Case did for the Companies' distribution rates,

the ESP eliminated the various numerous residential rate schedules for generation and in their

place implemented a consolidated rate schedule structure. This new generation rate structure

was based on the structure approved in the distribution case. (March 3, 2010 Order at ¶ 5, Appx.

55-56.)

More specifically, the ESP required the Companies to procure all of their generation

through a competitive bidding process. This competitive bidding process did not differentiate

power procurement among different residential customer classes (e.g., electric heating customers

and non-electric heating customers). Moreover, under the ESP, not only would the Companies

not differentiate among residential customers in procuring generation, but all residential

customers would be charged the same generation rate. (See May 25, 2011 Order at p. 3, Appx.
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87.) The ESP tariffs became effective on June 1, 2009. (Id.) As in the distribution case,

concurrent with the adoption of a single generation rider, the ESP established other riders that

provided discounts to the generation charge for certain customers. Specifically, as part of Rider

EDR6, electric heating customers who received generation services from the Companies,

received a discount on generation rates otherwise paid by residential customers receiving the

same services from the Companies. Together, the discounts from Riders RDR and EDR

represented a credit of 3.6 cents per kWh for the November through March winter period. (See

May 25, 2011 Order at pp. 4; 20, Appx: 88.)

E. The Commission Investigation and the Adoption of Rider RGC

Beginning in the winter period of 2009-2010, customers experienced the changes from

the cumulative effect of the 2007 Distribution Case and the ESP case: As noted, most of the

Companies' customers received a rate increase. Notably, electric heating customers continued to

receive a discount compared to other residential customers. Nevertheless, the combined impact

of the changes made in the distribution and ESP cases resulted in vocal customer complaints,

particularly from the electric heating customers. (March 3, 2010 Order, at ¶ 9, Appx. 57.)

On February 12, 2010, in an effort to address customers' concerns the Companies filed

an application with the Commission, Case No. 10-176-EL-ATA, seeking to establish a new

credit that would allow electric heating customers to transition toward standard residential rates.

This transition would have been even more gradual than that which had been previously

approved by the Commission through the establishment of Riders RDC and EDR. These new

tariffs would have limited the amount of bill-increases for the vast majority of electric heating

customers.

6 Rider EDR stands for Economic Development Rider.
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The Commission, however, rejected the Companies' proposal. (Id. at ¶ 10, Appx. 57.)

Instead, on March 3, 2010, the Commission directed the Companies to file tariffs for non-

standard residential rate customers (including electriaheating customers) that would provide

`bill impacts" commensurate with rate levels that existed on December 31, 2008. (Id.) On

March 17, 2010, the Companies filed these new tariffs as directed. The Companies achieved the

Commission's desired bill impacts by establishing a third credit for electric space heating

customers, Rider RGC, in addition to the existing credits provided by Riders RDC and EDR.

This new rider significantly increased the generation credit that electric heating customers

received.

The Commission further directed the Staff to continue its investigation "and to develop a

process, which ensures that interested parties and stakeholders have a meaningful opportunityto

participate in the resolution of the issues raised in this proceeding." (Second Entry on Rehearing,

Case No. 10-176-EL-ATA, April 15, 2010 at ¶ 7 (attached at Appx. 61-62).)

F. The Commission Acknowledges Its Jurisdiction Over the Allegations in the
Instant Case

The complaint in this case was filed in February 2010, while the 10- 1 76-EL-ATA case

was proceeding before the Commission. In Apri12010, the Commission initially rejected the

argument of intervenor Office of the Ohio Consumers' Counsel ("OCC") that the Commission

should conduct an investigation into the "alleged promises and inducements made by the

Companies to `all-electric' residential customers." (Id. at ¶ 9, Appx. 63.) The Commission found

that the discounts themselves "were provided pursuant to [the Companies'] Commission-

approved tariffs." (Id.) The OCC had alleged that additional "promises and inducements"

outside of the scope of the tariffs had been made to the customers receiving the special electric

heating rates. (Id.) The Commission, without further findings of fact or law, denied the OCC's
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application for rehearing on this point: The Conunission held that such allegations were not

within its purview and best brought before "a court of general jurisdiction," which, in fact, had

essentially already occurred with the filing of the instant case in February 2010 before the

Geauga County Court of Common Pleas. (Id.)

In September 2010, the trial court dismissed all of Plaintiffs' claims for lack of subject

matter jurisdiction and found that Ohio law vested the Commission with exclusive jurisdiction

over such claims. In an order issued on November 10, 2010, the Commission took note of the

trial court's actions and expressly acknowledged that "the Geauga County Court of Common

Pleas has issued a decision holding that it lacks jurisdiction overallegations pertaining to the

Companies' rates and marketing practices" (i.e., the decision under appeal here). (Fifth Entry on

Rehearing, Case No: 10-176-EL-ATA, Nov. 10, 2010, at p. 5 (attached at Appx: 81).) The

Commission held that it "agrees with the Court that claims that customers were to receive rates

that are in violation of PUCO-approved tariffs or which were not authorized by the PUCO are

issues that the PUCO is empowered to decide." (Id.) Accordingly, the Commission "will

exercise [its] jurisdiction over FirstEnergy's rates and marketing practices ...."7 (Id.) The

Commission further authorized "discovery regarding these issues," and noted that it would allow

parties to present evidence on those issues at a series of public hearings. (Id.)

1. Commission-sponsored public hearings

To that end, in October and November of 2010, the Commission conducted a series of six

public hearings across northern Ohio on the issue of the special rates. The purpose of the

hearings was "to provide customers of FirstEnergy a reasonable opportunity to provide public

testimony regarding potential rates to be charged all-electric customers." (Entry, Case No. 10-

7 The Commission's reference to "FirstEnergy" was to CEI, Ohio Edison and The Toledo Edison Company.
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176-EL-ATA, October 8, 2010, at ¶ 7(attached at Appx. 68).) In a later Entry, the Commission

stated that it was "particularly interested in receiving more information at the public hearings"

about three topics. (Entry, Case No. 10-176-EL-ATA, October 14, 2010, at ¶ 7 (attached at

Appx. 73).) The first topic expressly addressed the saine allegations of "promised rates" and

deceptive marketing practices that Plaintiffs allege in this case. The Commission specifically

sought testimony from all-electric customers about written documentation or contracts regarding

their rates, and whether there was "a commitment that the rate would remain with the home for

future owners." (Id.)8 Dozens of individuals testified at these hearings on the topic of the

special rates and the marketing practices that the Companies used in offering those rates.

2. The Commission's five-dayevidentiary hearing and Opinion in Case
No. 10-176-EL-ATA

Following the conclusion of these public hearings, in February 2011, the Commission

conducted a five-day evidentiary hearing that focused, in part, on the existence of any "promises"

or "agreements" regarding the alleged indefinite duration of the special electric rates and any

supposedly deceptive marketing practices engaged in by the Companies to purchasers of so-

called "all-electric" homes. (May 25, 2011 Order at p. 23, Appx. 107.) Specifically, the

Commission heard extensive testimony from members of a consumer group called Citizens for

Keeping the All-Electric Promise ("CKAP") that "employees of the Companies enticed

customers to switchto electric heating by offering a discounted electric rate." (Id. at pp. 14-16;

19-20, Appx. 103-104.) The Commission also heard similar testimony from the OCC's expert

g The other topics addressed were: (1) whether all-electric customers through the Commission should take
into account in setting rates the difference in cost between heating a home with natural gas or electricity; and (2)
recognizing that policy changes "make it necessary to alter the discount" that may be provided to all-electric
homeowners, what is a "fair wayxo move or phase in all-electric home bills to accommodate these changes without
causing rate shock and without burdening other customers." (Entry, Case No. 10- 1 76-EL-ATA, October 14, 2010, ¶
7, Appx. 73.)
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witness alleging "pervasive unfair and deceptive marketing practices" on the part of the

Companies. (Id. at pp. 22-23, Appx. 106-107.)

On May 25, 2011, the Commission issued its order for Case No. 10-176-EL-ATA. The

Commission ordered that the phase-out of the previously ordered discount provided through

Rider RGC extend over an eight-year period for most customers who previously had received

service under an all electric rate. (See May 25, 2011 Order aYpp. 8, 20, Appx. 92, 104.) The

Commission alsoordered that the two other discounts being provided to electric heating

customers through Riders RDC and EDR be continued without change. For the first two years of

the program ordered by the Commission, discounts for many electric heating customers would be

larger than they ever were. (Id. at p. 23, Appx. 107.)

Notably, in its May 25, 2011 Order, the Commission addressed the evidence and

arguments presented about the Companies' alleged promises regarding discounted rates. The

Commission determined that CEI and Ohio Edison had not acted improperly. (Id.) The

Commission held that, with regard to

[C]laims that the Companies unfairly and deceptively enticed residential
customers and housing developers to commit to electric heating before the Companies
abandoned support for favorable rate treatment,... the evidence demonstrates that
discounts for electric heating customers have never been eliminated and that electric
heating customers have always received a minimum of two discounts.

(Id.) Moreover, the Commission specifically observed that the evidence "does not demonstrate

how electric heating customers have been misled by FirstEnergy9 when these customers have

always received a significant discount on the rates paid by standard service offer customers." (Id.)

9 The reference to "FirstEnergy" was to FirstEnergy Corp.'s Ohio electric utilities, i.e., CEI, Ohio Edison

and Toledo Edison.
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Plaintiffs' Allegations in Their Complaint Before The Court of Common
Pleas

In their Complaint filed in the Geauga County Court of Common Pleas, Plaintiffs made

essentially the same allegations regarding the special electric rates that the Commission

considered and rejected in the 10-176-EL-ATA case. Plaintiffs repeatedly alleged that they

relied to their detriment on alleged "inducements ... oral agreements, covenants, promises and

representations" by the Companies regarding the special electric rates. (Compl. at ¶ 30-31, Appx.

47; see also id. at ¶ 17-19, 24, 28; 40, 49, Appx. 45-47, 49-5 1.) Plaintiffs alleged breach of

contract and fraudulent inducement. (Compl. at ¶ 45-47, 48-51, Appx. 50-51.) Plaintiffs also

requested a declaratory judgment that the Companies were contractually obliged to provide the

special rates essentially in perpetuity and a permanent injunction that would prevent the

Companies from eliminating the special rates. (Compl. at ¶ 39-44, 52-55, Appx. 49-52.)

No doubt cognizant that the Commission has exclusive jurisdiction over claims involving

rates, Plaintiffs stated that theirs was not a"`rate' setting case." (Compl. at ¶ 12, Appx. 44.) Yet

references to the special electric rates, and alleged associated promises and representations,

permeated the Complaint. Plaintiffs, for example, alleged that "Defendants agreed to charge

Plaintiffs ... special volume based or off peak usage based rates commonly known as the all

electric home rate, electric water heating rate, and load management discount rate indefinitely

with no limit as to time." (Compl. at ¶ 1, Appx. 42.) Further, "Defendant[s] agreed, covenanted

and represented to Plaintiffs ... who installed electric heat pumps that they would receive a

special discounted rate regardless if Defendants removed the rate from their filed rate schedule

with the Ohio PUCO." (Id.)

Likewise, Plaintiffs allege that "each were parties to the oral agreements, representations,

covenants and inducernents made by Defendants assuring Plaintiffs ... that they would receive
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the all electric home rate, electric water heating rate and/or load management discount." (Id at ¶

2, Appx. 42.) Similarly, Plaintiffs alleged the existence of a "guaranteed" rate. (Id. at ¶ 20,

Appx. 46.) Plaintiffs also repeatedly used the term "discounts" to refer to the rates to which they

claim they were entitled. (Id. at ¶ 3-4, 15, 21-22, 25, 27, 29; 31, Appx. 42-43, 45-47.)

Specifically to their fraud claim, Plaintiffs alleged that Defendants "falsely represented to

Plaintiffs" that if Plaintiffs maintained all-electric homes, they would "permanently" receive "a

reduced rate, which in the case of the all electric home customers was approximately 1,9 cents in

January, 2009." (Id. at ¶ 49, Appx. 51.)

III. PROCEDURAL HISTORY

A. The Court of Common Pleas Properly Dismissed The Complaint.

On September 7, 2010, the Geauga County Court of Common Pleas dismissed all of

Plaintiffs' claims for lack of subject matter jurisdiction. The trial court found that the

Commission had exclusive jurisdiction to hear Plaintiffs' claims pursuant to Chapter4905 of the

Ohio Revised Code and settledcase law. (See Order of Geauga Cty. C.P. (Sept. 7, 2010) at p. 3

(attached at Appx. 30).)

The trial court specifically held that Plaintiffs' allegations of breach of contract and fraud

failed to sound in pure contract or pure tort. The trial court held that pure tort or pure contract

claims against utilities involve "disputes that do not concern rates or service" (Id.) "[T]he courts

should not be dissuaded from finding a claim to be within the exclusive jurisdiction of PUCO

simply because it is cloaked in terms of breach of contract or tort." (Id. at p. 5, Appx. 32.) The

court further correctly held that only if Plaintiffs' claims were not in any way related to rates or

service could Plaintiffs' proceed in a court of common pleas. (Id.)

The trial court dismissed Plaintiffs' claims because they were manifestly about utility

rates and thus fell under the exclusive jurisdiction of the Commission, despite Plaintiffs' efforts
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to characterize them as sounding in contract or tort. Further, the trial court he1d; "Plaintiffs

arguments, while thorough, creative and imaginative, cannot survive" the pure tort/pure contract

test, articulated by this Court in Hull v. Columbia Gas of Ohio, Inc., 110 Ohio St. 3d 96, 2006-

Ohio-3666, 850 N.E.2d 1190, because "the dispute between the Companies and the plaintiffs is

over rate increases." (Id. atp. 6, Appx. 33:) The trial court also held that the Commission's

expertise was necessary to resolve the instant dispute, observing, "The establishment of rates

necessarily involves expertise in weighing the effect of increases upon different classes of users

... [t]he very establishment of PUCO as the exclusive entity to set fair rates" results from such

expertise. (Id.) Therefore, Plaintiffs had raised their claims in an improper forum and the trial

court dismissed them accordingly.

B. The Court of Appeals Properly Affirmed The Dismissal of Most of The
Complaint But Improperly Reversed The Dismissal of The Fraud Claim.

The Court of Appeals affirmed the trial court's dismissal of Plaintiffs' contract claim.

The Court of Appeals observed, "While appellants argue their contract claims, i.e., their breach

of contract claim, their claim for declaratory relief, and their claim for injunction as it relates to

contract, are based on the companies' alleged breach of a promise to charge a discounted rate,

the essence of these claims is that the rate approved by the Commission and imposed by the

companies after the all-electric program was eliminated was unjust, unreasonable or unlawful."

DiFranco App. Op. at ¶ 54, Appx. 20. Indeed, according to the appellate court, "a pure contract

claim is one having nothing to do with the utility's service or rates." Id. at ¶ 56, Appx. 21

(original emphasis). The court continued: "Here, the subject matter of the alleged promise is the

rate to be charged the customers." Id. (original emphasis). Moreover, Plaintiffs predicated their

breach of contract claim upon an alleged "promise that [they] would permanently be charged the

discounted rate." Id. (original emphasis). The Court of Appeals likewise affirmed the dismissal
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of Plaintiffs' claim for the injunction related to the contract claim because it was "based on the

companies' alleged breach of a promise to charge a discounted rate." Id. at ¶ 54, Appx: 20.

Hence, the appellate court ruled that the trial court had correctly dismissed Plaintiffs' claims for

breach of contract and declaratory and injunctive relief due to lack to subject matter jurisdiction.

See id at ¶ 56, Appx. 21.

The Court of Appeals reached a similar conclusion with regard to Plaintiffs' contract

claim upon its application of the test in Allstate Ins. Co. v. Cleveland Elec. Illuminating Co., 119

Ohio St. 3d 301, 2008-Ohio-3917, 893 N.E.2d 824:10 Id. at ¶ 58, Appx. 18. The Court of

Appeals held that this claim required the Commission's expertise. Specifically, the Commission

would have to review and deterrnine whether Plaintiffs "were promised rates that were in

violation of the PUCO-approved tariffs" and also "the amount of rate overcharge" based upon

the difference between the special discount rates and the new rates. Id. Further, because the

contract claim involved a "challenge[]" to the "imposition of [a] higher rate," it clearly fell

within the purview of a"p'ractice normally authorized by a utility." Id. at ¶ 59, Appx. 22-23.

Therefore, "the trial court did not err in finding such claims are within the PUCO's exclusive

jurisdiction." Id. ¶ 54, Appx. 20.

In contrast to the detailed reasoning with respect to the other claims, the reversal of the

dismissal of Plaintiffs' fraud claim provided minimal reasoning. The Court of Appeals simply

stated, "[B]ecause fraud is a civil action that existed at common law in Ohio and [Plaintiffs]

alleged a fraud claim in their complaint," a court of common pleas had jurisdiction to hear it. Id.

at ¶ 55, Appx. 20-21. The Court of Appeals stated that this was so even though "the trial court

did not err in dismissing appellants' claim for injunction as it relates to the fraud claim since this

10 The Allstate test is discussed at length below under Proposition of Law No. 111.
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would require a determination of the proper rate to be charged." Id. (emphasis added). The

Court of Appeals provided no fiirther analysis or explanation as to why it held that the fraud

claim was a pure tort, even though the fraud claim was based upon the same alleged promise

regarding the special rates as the breach of contract claim.

Noting the Allstate test, the Court of Appeals stated the Commission's expertise would

not be necessary to resolve Plaintiffs' fraud claim, but gave no explanation or guidance as to why

this was true. Id. at ¶ 58; Appx. 22. The Court of Appeals also held that Plaintiffs' fraud claim

somehow fell outside of a practice normally authorized by a utility, but again it provided.no

fuller explanation as to why this was so. Id. at ¶ 59, Appx. 22-23. The Court of Appeals

cursorily observed that the fraud claim "will require appellants to prove that, when they made the

alleged promise, the companies misrepresented their present state of mind in that they had no

intention of performing the promise." Id. Based on this brief analysis, the Court of Appeals held

that the trial court had jurisdiction to hear the fraud claim and reversed and remanded it

accordingly.

IV. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No: 1:
No matter how they are labeled, claims challenging the propriety of rates to
be charged to utility customers are subject to the exclusive jurisdiction of the
Public Utilities Commission of Ohio. Kazmaier Supermarket, Inc. v. Toledo

Edison Co., 61 Ohio St. 3d 147, 153, 573 N.E.2d 655 (1991).

Notwithstanding the tort or contract labels that Plaintiffs placed on their claims, these

claims are intrinsically about rates and under the exclusive jurisdiction of the Commission. On

this issue, this Court's precedent makes two points abundantly clear. First, the Commission has

plenary jurisdiction to hear customer complaints related to utility rates or service. Second,

simply pleading a claim to sound in tort or contract is not sufficient to avoid the exclusive

CLI-1983083v1 19



jurisdiction of the Commission. In reinstating Plaintiffs' fraud claim, the Court of Appeals

decision ignores these two points, thereby undermining the settled precedent of this Court.

To begin, the Commission unquestionably has plenary jurisdiction to hear customer

complaints regarding utility rates or service. "The General Assembly has created a broad and

comprehensive statutory scheme for regulating the business activities of public utilities. R.C.

Title 49 sets forth a detailed statutory frameworkfor the regulation of utility service and the

fixation of rates charged by public utilities to their customers." Kazmaier Supermarket, Inc. v.

Toledo Edison Co., 61 Ohio St. 3d 147, 150, 573 N.E.2d 655 (1991). "The jurisdiction

specifically conferred by statute upon the Public Utilities Commission over public utilities of the

state, including the regulation of rates ... is so complete, comprehensive and adequate as to

warrant the conclusion that it is likewise exclusive." Id. at 152. "There is perhaps no field of

business subject to greater statutory and governmental control than that of the public utility. This

isparticularly true of the rates of a public utility. Such rates are set and regulated by a general

statutory plan in which the Public Utilities Commission is vested with the authority to determine

rates in the first instance...." Keeo Indus., Inc. v. The Cincinnati & Suburban Bell Tel. Co., 166

Ohio St. 254, 256, 141 N.E.2d 465 (1957). See also Sparks v. Pub. Util. Comm., 69 Ohio St. 2d

47, 49, 430 N.E.2d 924 (1982) (holding that the "plenary jurisdiction granted the commission"

over the rates and tariffs cannot be "reduce[d]"); State ex rel. Columbus S. Power Co. v. Fais,

117 Ohio St. 3d 340, 2008-Ohio-849, 884 N.E.2d 1, ¶ 16-20 (holding that the Commission has

exclusive jurisdiction over all matters involving rates and tariffs).

Second, this Court has regularly rejected attempts at creative pleading that try to make a

complaint about utility rates or service appear to sound in tort or contract. In Kazmaier, the

plaintiff sought redress in a court of common pleas, alleging that it had been overcharged by the

CLI-1983083v120



utility. 61 Ohio St. 3d at 153. The trial court dismissed the plaititiff's complaint for lack of

subject matter jurisdiction and the appellate court reversed. In its reversal of the appellate

court's ruling, this Court held that the plaintiff's claim "does have the elements and

characteristics of a common-law right to be asserted in tort or in contract." Id. at 150.

Nonetheless, this Court reversed the appellate court decision because, at base, the dispute was

about the propriety of a utility rate. Id. at 153. "Although the allegations of the complaint seem

to sound in tort and contract law, it must not be forgotten that the contract involved is the utility

rate schedule." Id. "[V]iewed in the light of public policy considerations and pronouncements

by the General Assembly and by this court," the plaintiff's rate-based claim belonged before the

Commission. Id. at 150.

Similarly, in State ex rel. The Illuminating Co. v. Cuyahoga Cty. Court of Common Pleas,

97 Ohio St. 3d 69, 2002-Ohio-5312, 776 N.E.2d 92, ¶ 3-7, therelator utility company sought a

writ of prohibition to preclude the respondent's counterclaim for fraud from being heard in a

court of common pleas. In granting the utility's writ, this Court held that the respondent's "claim

of common-law fraud is expressly premised upon" the violation of "commission regulations"

and "public utilities statutes." Id. at ¶ 24-28. Even though the respondent had framed its

counterclaim to sound in tort, this Court held "`casting the allegations in the complaint to sound

in tort or contract is not sufficient to confer jurisdiction upon a trial court' when the basic claim

is one that the commission has exclusive jurisdiction to resolve." Id. at ¶ 21 (quoting Higgins v.

Columbia Gas ofOhio; Inc., 136 Ohio App. 3d 198, 202, 736 N.E.2d 92 (7th Dist. 2000)). See

also State ex rel. Columbia Gas of Ohio, Inc. v. Henson, 102 Ohio St. 3d 349, 2004-Ohio-3208,

810 N.E.2d 953, ¶ 16-21 (same).
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One appellate court has directly addressed claims arising from a utility's alleged

representations regarding utility service. In North Ridge Investment Corp. v. Columbia Gas of

Ohio, Inc., 49 Ohio App. 2d 74, 359 N.E.2d 443 (9th Dist. 1973), the plaintiff, a developer,

alleged that a natural gas company had stated that gas service would bemade available in an area

that the plaintiff proposed to develop. The plaintiff alleged that in reliance on the utility's

representations, it commenced todevelop the area. Subsequently, the gas company imposed a

ban on new residential installations and refused to provide service. The appellate court affirmed

the dismissal of the complaint on the basis that the court lacked jurisdiction. The appellate court

held that a court "is without jurisdiction, either in mandamus or injunction, to order apublic

utility to provide service and facilities ...." Id. at 76. Similarly here, a court cannot order what

rate a utility customer should pay or should have paid. These are matters for the Commission.

Indeed, the Commission addressed these issues here.

In seeking to preserve their fraud claim, Plaintiffs here attempt to circumvent this Court's

settled precedent on this issue by relying on Milligan v. Ohio Bell Tel. Co., 56 Ohio St. 2d 191,

383 N.E.2d 575 (1978). (See Appellees' Mem. in Response Opposing Jurisdiction, at p. 3.)

Plaintiffs' reliance is misplaced. In its review of this very issue in Allstate Ins. Co. v. Cleveland

Elec. Illuminating Co., 119 Ohio St. 3d 301, 2008-Ohio-3917, 893 N.E.2d 824, this Court

observed that "[a]t one time the mere allegation that a complaint sounded in tort may have been

enough to confer jurisdiction onYhe court of common pleas." Id. at ¶ 8. (citing to Milligan, at

195.) "We have held, however, that in cases involving public utilities, jurisdiction is not

conferred based solely on the pleadings." Id. (citing to Henson, at 353 and State ex. rel. The

Illuminating Co., at 73). Indeed, "In this regard, we must review the substance of the claims
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rather than mere allegations that the claims sound in tort or contract." Kazmaier, 61 Ohio St. 3d

at 154, 573 N.E.2d 655 (1991).

Here, the Court of Appeals ignored that Plaintiffs' fraud claim, though labeled as a tort, is

predicated on the propriety of an electricity rate. The Court of Appeals inexplicably reinstated

Plaintiffs' fraud claim even though the Complaint expressly alleges that the promise underlying

both the contract claim and the fraud claim is one and the same. Indeed, the Complaint

repeatedly refers to "agreements, misrepresentations and fraudulent inducements" together with

no distinction between the contract claim and the fraud claim: (See, e:g., Compl: at ¶ 10, 16, 17,

18, 29, 30, 31, Appx. 44-45, 47.) The fraud counYalleges that the Companies "falsely

represented to Plaintiffs ... that if they maintained all electric homes .:. Defendants would

permanently include them as all electric home ..: at a reduced rate." (Id. at ¶ 49, Appx. 51.)

Both claims are thus based upon the same promise that Plaintiffs would receive discounted rates

for electric service indefinitely.

Moreover, as the great weight of this Court's precedent holds, rate disputes belong before

the Commission, not a court of common pleas. Plaintiffs' fraud claim manifestly involves rates.

Indeed, the first paragraph of the Complaint references rates four times: "Defendants agreed to

charge Plaintiffs ... special volume based or off peak usage based rates commonly known as the

all electric home rate, electric water heating rate, and load management discount rate

indefinitely with no limit as to time. (Id. at ¶ 1, Appx. 42; emphasis added.) The fraud claim is

predicated upon alleged misrepresentations about Plaintiffs "permanently" receiving "a reduced

rate, which in the case of the all electric home customers was approximately 1.9 cents in January,

2009." (Id. at ¶ 49, Appx. 51; emphasis added.) Further, calculating Plaintiffs' damages claim
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would require calculating the difference between rates that Plairitiffs claimed they were promised

with what they have allegedly received.

Labels aside, the substance of Plaintiffs' fraud claim concerns the propriety of a utility

rate. Simply because Plaintiffs have framed their dispute about the special electric heating rates

in terins of fraud does not make it so. Following Kazmaier, State ex. rel. Illuminating Company

and Henson, only the Commission, subject to this Court's review, has jurisdiction to hear it.

Proposition of Law No. II:
A claim brought under a theory of fraud is not a pure tort claim when that
claim challenges utility rates approved by the Commissio`n; and as such that
claim falls under the exclusive jurisdiction of theCommission. Hull v.
Columbia Gas of Ohio, Inc., 110 Ohio St. 3d 96, 2006-Ohio-3666, 850N.E.2d
1190, ¶ 28-38.

A. Plaintiffs' Fraud Claim Is Not A°LPure Tort" Claim and Thus May Only Be
Heard By The Commission.

Ohio law is settled that courts of common pleas can only hear a complaint against a

utility if it involves a "pure tort" or "pure contract," i.e., a claim that "has nothing to do with the

utility's service or rates." Hull, at ¶ 28-38. A claim against a utility that does not sound in pure

tort or pure contract must be brought before the Commission. The court below failed to

recognize that Plaintiffs' fraud claim is not a pure tort because it is predicated upon utility rates.

In Hull, the plaintiff sued both a competitive natural gas supplier and a utility for breach

of contract in a court of common pleas. Id at ¶ 1-2. The competitive gas supplier had defaulted

on its contract with the plaintiff and the plaintiff had been placed on the higher tariff rate for

residential gas service provided by the utility. Id at ¶ 22-28. In his contract suit against the

utility, the plaintiff sought to have the utility pay him the difference between the higher tariff rate

and the lower competitive rate. Id. The court of common pleas dismissed the contract claim for

lack of subject matter jurisdiction and the appellate court reversed.
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In its reversal of the appellate court's ruling, this Court rejected the plaintiff's

characterization of his allegations as sounding in "pure contract" because at base the plaintiff's

dispute with the utility involved the propriety ofaYate. "[T]he entirety of [the plainfiff's]

complaint against [the utility] is the rate he believes he should have been charged for natural gas:"

Id at ¶ 38. This Court stated:

[T]he dispute in this case is the antithesis of the pure contract case envisioned by
the exception to the PUCO's jurisdiction. A pure contract case is one having nothing to
do with the utility's service or rates - such as perhaps a dispute between a public utility
and one of its employees or a dispute between a public utility and its uniform supplier.
This case only involves the rates charged by [the utility] for natural gas.

7d. at ¶ 34. Because it was wholly predicated on utility rates, the plaintiff's contract claim fell

"squarely within the PUCO's exclusive jurisdiction." Id. at ¶ 38.

While Hull involved an allegedly pure contract claim, its reasoning applies equally to

putative pure torts as well. Indeed, claims against utilities brought in a court of common pleas

that do not sound in pure tort or pure contract must be dismissed for lack of subject matter

jurisdiction. See State ex rel. Columbia Gas of Ohio, Inc. v. Henson, 102 Ohio St. 3d 349, 2004-

Ohio-3208, 810 N.E.2d 953 (upholding dismissal of plaintiff's tortious interference claim

because it was "manifestly service-related"); State ex rel. The Illuminating Co. v. Cuyahoga Cty.

Court of Common Pleas, 97 Ohio St. 3d 69, 2002-Ohio-5312; 776 N.E.2d 92 (granting writ of

prohibition to prevent a court of common pleas from hearing a fraud claim because the alleged

representations involved required a finding that the utility had "violated the public-utilities

statutes and regulations"); Suleiman v. Ohio Edison Co., 146 Ohio App. 3d 41, 2002-Ohio-3414,

764 N.E.2d 1098 (7th Dist.) (upholding dismissal of fraudulent billing claim because "R.C.

4905.26 expressly states that the commission will hear complaints that any rate or charge is

unjust, unreasonable, or unjustly discriminatory. A customer being charged a higher rate than

authorized by the rate schedule is within the exclusive jurisdiction of PUCO.").
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This Court has routinely held that claims against a utility are pure torts only if those

claims are completely unrelated to utility rates or service. For example, in Milligan v. Ohio Bell

Tel. Co., the plaintiff sued a utility in a court of common pleas for charging an unreasonable rate,

wrongful termination of service, and invasion of privacy. 56 Ohio St. 2d at 192, 383 N.E.2d 575.

This Court held that an invasion of privacy claim against a utility could proceed in a court of

common pleas, but upheld the dismissal of the rest of the plaintiffs claims because they were

manifestly rate- and service-related. Id at 195. Similarly, in Kohli v. Pub. Util. Comm., 18 Ohio

St. 3d 12, 14, 479 N.E.2d 840 (1985), the complainants sought redress against a utility for harm

to their dairy cattle, alleging negligent failure to warn regarding the negative impact of neutral-

to-earth voltage. The Connnission; of its own accord, had dismissed the complaint for lack of

subject matter jurisdiction. Id. This Court affirmed and agreed with the Commission that "there

is no precedent to expand R.C. Title 49 for a utility's failure to warn of a potential danger." Id.

Lastly, in State ex rel. Ohio Edison Co. v. Shaker, 68 Ohio St. 3d 209, 211, 1994-Ohio-450, 625

N.E.2d 608, a personal injury claim was held to be a "genuine tort" unrelated to service. As

these instances thus show, under settled Ohio law the epitome of a pure tort is one that is

completely outside the scope of utility rates or service.

Moreover, the stated policy preference of the General Assembly in its enactment of Title

49 of the Ohio Revised Code, and specifically Section 4905.26, is that claims related to rates or

service must proceed before the Commission and cannot be brought in a court of common pleas.

"[T]he legislature is the final arbiter of public policy, unless its acts contravene the state or

federal Constitutions. The Ohio Constitution vests the legislative power to resolve policy issues

in the General Assembly. Section 1, Article II, Ohio Constitution." Ohio v. Smorgala, 50 Ohio

St. 3d 222, 224, 553 N.E.2d 672 (1990) (superseded by statute on other grounds). See also,
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Hubbell v. City ofXenia, 115 Ohio St. 3d 77, 2007-Ohio-4839, 873 N.E.2d 878, ¶ 22 ("Judicial

policy preferences may not be used to override valid legislative enactments, for the General

Assembly should be the final arbiter of public policy.") (quoting Smorgala at 223); Painter v.

Graley; 70 Ohio St. 3d 377, 385, 1994-Ohio-334, 639 N.E.2d 51 ("Where the General Assembly

has spoken, and in so speaking violated no constitutional provision, the courts of this state must

not contravene the legislature's expression of public policy.").

In the case of public utilities, "[t]he General Assembly has by statute pronounced the

public policy of the state that the broad and complete control of public utilities shall be within

the administrative agency, the Public Utilities Commission. This court has recognized this

legislative mandate." Kazmaier Supermarket, Inc., 61 Ohio St. 3dat 150-151, 573 N:E.2d 655.

Hence, bringing a claim that is not a pure tort or pure contract against a public utility in a court

of common pleas violates the expressed public policy of this State.

As Plaintiffs' Complaint makes clear, their fraud claim is not a pure tort because it relates

to rates. Plaintiffs allege the existence of a "guaranteed rate." (Compl. at ¶ 20, Appx. 46.)

Plaintiffs repeatedly employ the term "discounts" to refer to the rates to which they claim they

are entitled. (Id. at ¶ 3-4, 15, 21-22, 25, 27, 29, 31, Appx. 42-43, 45-47.) Plaintiffs expressly

predicate their fraud claim on the allegation that they were misled about "permanently" receiving

"a reduced rate, which in the case of the all electric home cugtomers was approximately 1.9 cents

in January, 2009." (Id. at ¶ 49, Appx. 42.) Plaintiffs allege that "each were parties to oral

agreements, representations, covenants and inducements made by Defendants assuring

Plaintiffs ... that they would receive the all electric home rate, electric water heating rate and/or

load management discount." (Id. at ¶ 2, Appx. 42.)
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Allegations concerning such "representations," "inducements" or other marketing

practices regarding the electricity rates that Plaintiffs claim they were promised fall within the

Commission's jurisdiction. See, e.g., R.C. 4928.02(1) , Appx. 125 (providing that the

Commission protect electricity consumers from "unreasonable sales"): The Commission thus

exercised jurisdiction over the same allegations regarding marketing practices in the 10-1716-EI-

ATA case and found that there was no evidence that the Companies had acted improperly. (See

May 25, 2011 Order at pp. 22-24, Appx. 106-108.) Plaintiffs' fraud claim thus does not fall into

the category of such paradigmatically pure torts as invasion of privacy, failure to warn and

personal injury, which might properly proceed in a court of common pleas. The Court of

Appeals thus erred in holding that Plaintiffs' fraud claim could proceed in the trial court.

The Court Of Appeals' Erroneously Invoked Article IV Of The Ohio
Constitution To The Entirely Override The General Assembly's Enactment
Of Title 49 of the Ohio Revised Code.

In removing Plaintiffs' fraud claim from the expertise and exclusive jurisdiction of the

Commission, the court below made a passing reference to New Bremen v. Pub.. Util. Comm., 103

Ohio St. 23, 132 N.E.2d 162 (1921) and the Ohio Constitution. To be sure, Article IV of the

Ohio Constitution affords common pleas courts with jurisdiction over "all justiciable matters."

Ohio Const. art. IV, § 4.04(B) But Title 49 of the Ohio Revised Code makes plain that legal

disputes relating to utility rates are not "justiciable matters," but instead are matters subject to the

exclusive jurisdiction of the Commission. Because Plaintiffs' fraud claim relates to rates, it is

not a pure tort and therefore belongs within the exclusive purview of the Commission. To hold

otherwise, as did the court below, overrides the comprehensive statutory scheme put in place by

the General Assembly in its enactment of Title 49 of the Ohio Revised Code. Simply put,

Article IV of the Ohio Constitution does not authorize removing this utility rate-based case from

the Commission, where the General Assembly envisioned such disputes would be resolved. See
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Dumasv. Estate ofDumas; 68 Ohio St. 3d 405, 408 (1994) (holding that "the power to define the

jurisdiction of the courts of common pleas rests in the General Assembly and such courts may

exercise only such jurisdiction as is expressly granted to them by the legislature").

Proposition ofLaw No. III:
When a claim seeks (a) a determination of the propriety of utility rates, (b)
damages based on the difference between lawful and unlawful rates, and (c) a
review of the marketing practices of utilities, the claim involves the expertise

of the Public Utilities Commission and constitutes a practice authorized by a
utilitycompany such that the claim should be heard by the Public Utilities

Commission. Allstate Ins. Co. v. Cleveland Elec. Illuminating Co., 119 Ohio St.
3d 301, 2008=0hio-3917, 893 N.E.2d 824, ¶ 11=16.

InAllstate; this Court established a clear test to determine when a matter involving a

utilitycorripany belongs before the Commission. The test has two prongs:

First, is PUCO's administrative expertise required toresolve the issue in dispute?
Second, does the act complained of constitute a practice normally authorized by the
utility?

119 Ohio St. 3d at ¶ 12. If either prong is answered in the negative then the claim may properly

proceed before a court of common pleas. Id. at ¶ 13.

The Court of Appeals erred by misapplying the Allstate test. In this regard, the

observations made by the appellate court about the breach of contract and injunctive relief claims

equally apply to the fraud claim. The "fraud" was an allegedly false promise about a utility rate.

One key aspect of the Plaintiffs' claim is that their discounts were discontinued. (See Compl. at

¶ 21-24, Appx. 46.) The determination of whether the promise was false, requires a

determination of what rates were promised and what rates were charged, i. e. , did Plaintiffs

receive and continue to receive "discounted" rates? Thus, this requires a comparison of the rates

that Plaintiffs were charged with the rates ultimately paid by other residential customers.

Similarly, as should be the case with Plaintiffs' breach of contract claim, Plaintiffs' fraud

damages would require a determination of the amount of any overcharge and, in turn, a
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comparison of what Plaintiffs were charged with what they allegedly should have been charged.

That issue is quintessentially the type of inquiry that should be made by the Commission.l l

Further, the Ohio Revised Code expressly provides the Commission with jurisdiction to

deal with deceptive practices in providing electric service. In particular, under Section 4928.16,

the Commission has authority "to determine whether an electric utility has violated or failed to

comply with any provision of sections 4928.01 to 4928.15 ... or any rule or order adopted or

issued under those sections." R.C. 4928.16(A)(2) , Appx. 127. Section 4928.02(I) of the Ohio

Revised Code, in turn, allows the Commission to "[e]nsure retail electric service consumers

protection against unreasonable sales practices, market deficiencies, and market powerl" Appx.

125.

The Commission's authority includes the power to regulate a utility's communications

with its customers, including advertisements - another issue raised in Plaintiffs' Complaint. The

Commission further regulatas disclosures by utilities of changes to rates atidto the terms and

conditions upon which they are available. See Ohio Adm.Code 4901:1-1-03(A)(4), Appx. 135.

The Commission also has the right to review and request modification of a utility's promotional

materials and advertisements. In turn, Rule 4901:1-10-30 of the Ohio Administrative Code

empowers the Commission to subject a utility that fails to comply with the rules to civil fines,

orders for corrective action, and payment of restitution to affected customers. Appx. 137. Given

11 In a foreshadowing of the fustprong of the Allstate test, in Kazmaier this Court addressed at length the

necessity of relying upon the Commission's expertise with regards to utility rate structures and overcharges:

A dollar determination of the amount of the rate overcharge, if any, would require an
analysis of the rate structure and various charges that were in effect under each of the tariff schedules
during the period. This process of review and determination of any overcharges; and of the duty of
the utility, under the circumstances, to disclose any lower rates available to the customer, is best
accomnlished bv the commission with its expert staff technicians familiar with the utility commission

provisions.

61 Ohio St. 3d at 153, 573 N.E.2d 655, (emphasis added).
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these statutes and administrative rules, every aspect of Plaintiffs' Complaint directly implicates

the Commission's expertise.

The Court of Appeals clearly recognized that Plaintiffs' contract claim and claims for

injunctive relief (including injunctive relief relating to the fraud claim) required the

Conunission's expertise for properresolution. DiFranco App. Op. at ¶ 58, Appx. 18. The court

below, however, inexplicably held otherwise with regards to Plaintiffs' fraud claim even

though the contract claim, the claims for injunctive relief, and the fraud claim are all based on

the same alleged promise regarding the special rates. The Commission's expertise is thus

necessary to address Plaintiffs fraud claim per the first prong of the Allstate test.

Indeed, the Commission has applied its expertise to these very same allegations and

found the fraud allegations without merit. In Case No. 10-176-EL=ATA, the Commission

considered extensive documents and testimony from dozens of witnesses at several public

hearings and held a five-day evidentiary hearing in part to address the purported existence of

alleged promises and deceptive marketing practices regarding the special electric heating rates.

(See May 25, 2011 Order at pp. 22-24, Appx. 106-108.) The Commission held that there was no

evidence to substantiate claims that "the Companies unfairly and deceptively enticed residential

customers ... to commit to electric heating." (Id. at 23, Appx. 107.) Indeed, "the evidence

demonstrates that discounts for electric heating customers have never been eliminated and that

electric heating customers have always received a minimum of two discounts, Rider RDC and

Rider EDR." (Id.)

Ignoring the Commission's application of its expertise to the Plaintiffs' fraud claim

further opens the door to the risk of duplicative litigation and inconsistent results. In filing their

Complaint in a court of common pleas, Plaintiffs in effect began pursuing parallel litigation
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involving identical subject matter that was properly before the Commission and over which the

Commission subsequently explicitly acknowledged that it had exclusive jurisdiction.lZ (See Fifth

Entry on Rehearing, Case No. 10-176-EL-ATA; Nov. 10, 2010 at p. 5, Appx. 81.) The

Commission has already found that claims of alleged promises and deceptive marketing practices

regarding the special rates on the part of the Companies are baseless. (See May 25; 2011 Order

at p. 23, Appx. 107.) In reinstating the fraud claim, the appellate court's decision makes possible

that the trial court, without the benefit of the Commission's expertise, could rule in the other

direction and thereby create inconsistent results in competing fora.

Regarding the second prong of the Allstate test, the act complained of constitutes a

practice normally authorized by the Companies. There is no dispute that the special electric rates

were eliminated and the new rates and credits were established pursuant to the Commission's

orders. The charging of tariff rates to customers is certainly a "practice normally authorized by

the utility." In fact, it is required. See R.C. 4905.22, Appx. 122.

their customers about the terms of their rates. (See Compl. ¶ 15-16, Appx. 45.) Although those

communications must be proven, efforts to attract more business or other communications with

customers about their rates - communications that are subject to Commission oversight - are

indisputably a "practice normally authorized by the utility." Cf. State ex rel. Duke Energy Ohio,

Inc. v. Hamilton County Court of Common Pleas, 126 Ohio St. 3d 41, 2010-Ohio-2450, 930

N.E.2d 299, ¶ 23 (termination of utility service for nonpayment is a "practice[] normally

authorized by the utility"). Moreover, given that Plaintiffs allege that the Companies made

12 In fact, Plaintiffs' now former counsel testified in the Commission's public hearings. (See Merit Brief

of Appellees First Energy Corp., The Cleveland Electric Illuminating Company & Ohio Edison Company, DiFranco

v. FirstEnergy Corp., Case No. 2010-G-2990, at p. 2(filed: Jan. 31, 2011).)
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misstatements to thousands of customers over several decades, it would be hard to see how such

statements could not have been authorized, if in fact they were made.

The Court of Appeals, however, drew an incorrect distinction here between Plaintiffs'

contract claim and the fraud claim:

[T]he act that is actually being challenged by appellants with respect to their

contract claims is the imposition of the higher rate following the elimination of the all-

electric program. It should be obvious that charging a customer based on rates approved
by the PUCO is a practice normally authorized by the utility. However, such is not the

case with respect to appellants' fraud claim since such claim will require appellants to

prove that, when they made the alleged promise, the companies misrepresented their
present state of mind in that they had no intention of performing the promise.

(DiFranco App. Op. at ¶ 59, Appx. 18-19.) The Court of Appeals was wrong. There isno

difference between the alleged promise that forms the basis of Plaintiffs' contract claim and the

promise or representation upon which the fraud claim is based. Both relate to the very same

alleged promise that Plaintiffs would receive a discounted rate and would have such a rate

indefinitely. Hence, just as the contract claim involves a practice normally authorized by the

utility, so does the fraud claim, on pain of logical inconsistency. The second prong of the

Allstate test is met here as well.

Plaintiffs' fraud claim is not a pure tort. Further, both prongs of the Allstate test are met

here. Thus, the Commission has exclusive jurisdiction over Plaintiffs' fraud claim and the Court

of Appeals erred in holding otherwise.
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V. CONCLUSION

For the foregoing reasons, this Court should reverse the reinstatement of Plaintiffs' fraud

claim by the court below.
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STATE OF OH1O 1N-THE COURT OF APPEALS

COUNTY OF GEAUGA c1 y/^1y ?^^l ELEYENTH DISTRICT

CARL DiFRANCO, et al., JUDGMENT ENTRY

Plaintitfs-Appeliants,

-vs-

FIRST ENERGY, et al.,

Defendants-Appellees.

CASE NO. 2010-0-2990

For the reasons stated in the opinion of this court, it is the judgment and

order of this court that the judgment of the Geauga County Court of Common

Pleas is affirmed in part and reversed in part and this case is remanded for

further proceedings consistent with the opinion.

Costs to be taxed against the patties equally.

On September 20, 2011, co-counsel for appellants, Timothy J. Grendell,

moved to withdraw as counsel instanter and requested 30 days for appellants to

secure additional co-counsel. The motion to withdraw is hereby granted. The

request for 30 days to secure additional co-counsel is denied as moot.

PR NG J TIMOTHY P, CANNON

FOR THE COURT
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GEAUGA COUNTY, OHIO
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Plaintiffs-Appellants,
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FIRST ENERGY, et al.,

Defendants-Appel lees.

CASE NO. 20104-2990

Civil Appeal from the Court of Common Pleas, Case No. 10 M 000164.

Judgment: Affirmed in part, reversed in part, and remanded.

®002/025

Timothy J. GrendeU, Grendell & Simon Co., LPA, 6640 Har ►is Road, Broadview
Heights, OH 44147 and Michael E. Gilb, 7547 Central Parke Boulevard, P.O. Box 773,
Mason, OH 45050 (Fo ► Plaintiffs Appellants).

David A. Kutik and Jeffrey W. Saks, Jones Day, North Point, 901 Lakeside Avenue,
Cleveland, OH 44114; and Douglas R. Cole and Grant W. Ganber, Jones Day, 325
John H. McConnell Boulevard, Suite 600, Columbus, OH 43215-2873 (For
Defendants-Appellees).

TIMOTHY P. CANNON, P.J.

(QI) Appellants, Cad DiFranco and other named residents of northeast Ohio,

appeal the judgment of the Geauga County Court of Common Pleas dismissing their

complaint for declaratory and other relief against appellees, First Energy, Cleveland

Electric Illuminating Company, and Ohio Edison Company ("the companies"), for lack of

subject matter jurisdiction. At issue is whether appellants' complaint represents a
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challenge to the rate they were charged by the companies for eiectricat service and is

theiefore within the exciusnre jurisdiction of the Public Utiiiqes Commission of Ohio

(°PUCO'). For the reasons that foitow, we affirm in part, reverse in part, and remand.

{¶Z} Appellants filed this action against the companies, which are public utilities

providing electricity in Ohio. Appellants alleged they represent a class of similarly-

situated individuals and requested class action status for their lawsuit.

{13} in their compiaint, appellants, who are residential customers of the

companies, alleged that, during the last 40 years, the companies established tha "ail-

electric program" with the approval of the PUCO. Pursuant to this program, the

companies offen;d to charge them a discounted rate for electricity 'rf they purchased ail-

eiectric homes or equipped their homes wkh ait-efectric heating systems and

appliances. Appellants alleged the companies promised to provide this discounted rate
s

to them permanendy as long as they continued to maintain atl-eiectric appliances in

their homes, even if the PUCO eliminated the discounted rate. Appellants alleged that,

in exchange for this promise, they purchased all-electric homes or eiectric heating

systems and other appliances, instead of natural gas or oil-operated appGances.

Appeiiants alleged the companies provided this discounted rate to them until May 2009,

when the discount was terminated. Appellants alleged that, due to the discontinuation

of the reduced rate, they have been damaged in that they are now required to pay a

higher rate for eiectriciry charged to other customers.

{10} In their four-count compiaint, appellants asserted claims for (1) deciaratory

judgment, based on the parYies' alleged contract, to require the companies to continue

to charge appellants the discounted rate for eledricai service they paid prior to May

2
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2009 and to require the companies to refund all excess charges appellants paid; (2)

breach of contract as a result of the companies' tennination of the discount program;

(3) fraud, for Inducing appellants to purchase electrical heating systems by

misrepresenting they would permanently be provided with discounted rates; and (4) an

injunction, based on appellees' alleged breach of contract and fraud, to pirevent the

companies from charging appellants more than the discounted rate.

(15) In response, the companies filed a motion to dismiss the complaint for lack

of subjeat matter jurisdiction, pursuant to Civ.R. 12(B)(1). They argued that this case is

within the exclusive jurisdicfion of the PUCO because, in effect, it represents a

challenge to the rate charged by utilities, which the PUCO has exclusive juzisdiction to

address.

(4[6) In their brief in opposition, appellants argued that the PUCO does not

have jurisdiction of their claims. They argued that this case does not represent a

challenge to the rate charged by the companies, but rather presents a'pure contract"

daim and a`pure torr claim, which are not within the PUCO's jurisdiction. In support of

their contract claim, appellants argued the companies breached their promise to charge

appellants the discounted rate. In support of their tort claim, they maintained that the

companies fraudulently induced them to enter the all-electric program by

misrepresenting the rate appellants would be charged.

(17) The factual history that follows is derived from the evidentiary materials

submitted by the parties in their filings conceming the companies' motion to dismiss,

including various rate schedules approved by the PUCO and orders entered by that

agency. Beginning in the early 1970s, the PUCO approved discounted rates for

3
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electricity for residentiat customers using electricity as their sole source of energy.

These retes remained in effect until the end of 2008.

(QS} In 2008, the General Assembly enacted Senate 13111 221, which

established a statewide policy encouraging energy efficiency and consenration.

Because the discount to all-electric users In effect for some 40 years encouraged

increased usage by charging a lower rate for electricity, the companies determined the

discount conflicfed with this change in state policy. As a resuft, in January 2009, fhe

companies filed, and the PUCO approved, a tariff that consolidated the diffefent

residential rates then in effect, including the all-elec(ic rate, into one resideMial rate,

beginning in May 2009. The effect of such request was to tertninate the discounted rate

for all-electric users and to require those users to pay the same rate charged to the

companies' other customers. At the same time, the companies requested, and the

PUCO approved, cred)ts to the all-electric customers in order to mitigate the impact on

these customers of this consofidation. Thus, while the PUCO approved the rate

structure that eliminated the aii-electric discount, these customers continued to receive

discounts_

(99) However, despite the continued discounts provided. to the ali-electric

users, during the winter of 2009-2010, several of these customers complained about

increases in their bilis. In response to these complaints, on February 12, 2010. the

companies filed an application for approval of new tariffs with the PUCO, being case

No. 10-176-F1 ATA ('the PUCO case"), aimed at fimiting the amount of bill increases

for their alI-electric customers. Four days later, on February 16, 2010, appellants filed

their complaint in the trial court.

/

4
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{¶10} On March 3, 2010, the PUCO entered a finding and order in the PUCO

case, in which it found that, 'untif such time as the [PUCOJ detennines the best long-

term solution to this issue, rate relief should be given to the all-electric residentiat

customers." To that end, the PUCO ordered the companies to file tariHs for these

customers that would provide bill impacts commensurate with the companies'

December 31, 2008 charges for them prior to the elimination of the discount The

companies responded to the PUCO's order on March 17, 2010, by fi6ng new tarifrs

designed to restore the discounts. It is undisputed that the all-electric customem are

now receiving a discount that is the same as or greater than the discount that existed in

December 2008, before the discount was terminated.

{1111} On September 7, 2010, the triai court in a detailed, seven-page judgment

entry granted the companies' motion to dismiss. The court noted that, pursuant to R.C.

4905.28, the PUCO has exclusive jurisdictlon to determine cases against public uhlities,

such as the companies, claiming that any rate or charge "is in any respect, unjust,

unreasonable,'"' or in violation of law.' The court further noted that, while the PUCO's

jurisdiction is broad and extensive, claims characterized as pure contract or pure tort,

which have nothing to do with rates or service, are excluded frorn the PUCO's

jurisdiction. After descnbing the tests adopted by the Supreme Court af Ohio to

determine whether a claim is a pure contract or a pure tort claim, the trial court found:

{q12} 'he dispute between the Companies and the plaintiffs is over the rate

increases. There is no separate rate 'contract' between the utifity and the plaintiffs. The

contract is set by the taritf, not by agreement The rate of a public utility is determined

by PUCO, not by bargaining between the utility and customers."

5
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(4113} Finaly, the court noted that, by its rufing, appellants were not ieft without a

remedy because their claims can be determined by the PUCO and the Supreme Court

of Ohio, which has jurisdiction to review decisions of the PUCO.

(4114) Subsequent to the trial court's ruling, the PUCO, in its November 10, 2010

Fifth Ordei on Rehearing entered in the PUCO case, stated it agreed with the triai

court's finding that the PUCO has jurisdiction over appeiiants' claims that they were

promised rates that are in vioia8on of PUCO-approved taritfs or that were not authorized

by the PUCO. The PUCO stated it will exercise jurisdiction over the companies' rates

and marketing prectices and that the parties may conduct discovery regarding these

Issues and present evidence at upcoming hearings. In October and November 2010,

the PUCO held six pubiic hearings regarding the a1F-eiectric rates,

(¶15) Appeliants appeal the trial courts judgment, asserting four assignments of

error. Because appellants' first and fourth assigned errors are related, we shall

consider them together. They allege:

{116} "(1_} The common pleas court erred when it ruled that it lacked jurisdiction

to adjudicate homeowners' breach of contract and tort claims against First Energy

based on First Energy's unilateral breach of First Energy's promises, covenants and

representations that in consideration of homeowners' agreement to purchase or

maintain all-electric homes, homeowners would be inciuded in First Energy's all-electric

home discount program.

{117} "[4.] The lower court erred by ruling that homeowners' claims based on

First Energy's breach of its pre-delivery promises and reliance or promissory estoppel

are not pure contract or tort."

6
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(4118) Appellants argue the trial court erred in finding their claims were not pure

contract and pure tort claims and that It consequently lacked subject matter Jurisdiction

to address them.

(119) Subject matter jurisdiction is the power conferred upon a court, either by

constitutional provisions or by statute, to decide a particular matter or issue on its

merits. State ex rel. Jones v. Suster (1998), 84 Ohio St3d 70,75. A motion to dismiss

for lack of subject matter jurisdiction is made pursuant to Civ.R. 12(B)(1), and "[t]he

standard of review for a dismissal pursuant to Civ.R. 12(B)(1) is whether any cause of

acE•ion cognizable by the forum has been raised In the compiaint." State ex reL Bush v_

Spurlock (1989), 42 Ohio St.3d 77, 80. (Citations omitted.) This court has held:

(¶20) "'[t]n determining whether the plaintiff has alleged a cause of action

sufficient to withstand a Civ.R. 12(B)(1) motion to dismiss, the trial court is not confined

to the afiegations of the complaint and it may consider material pertinent to such inquiry

without converting the motion into one for summary judgment"' Kinder v. Zuzak, 11th

Dist. No. 2008-L-167. 2009Ahio-3793, at ¶10, quoting McHenry V. lndus. Comm. of

Ohio (1990), 88 Ohio App.3d 58, 62, citing Southgate Dev. Corp. v. Co/umbia Gas

Trensm. Corp. (1976). 48 Ohio St.2d 211, paragraph one of the syllabus.

(121) Further, in ruling on a Civ.R. 12(B)(1) motion, the court is nat required to

take the allegations in the complaint at face value. N Central Local Edn. Assn. v. N.

Cenfral Local School Dist Bd. of Edn. (Oct. 2, 1996), 9th Dist. No. 98CA0011, 1998

Ohio App. LEXIS 4349, "3. "'[N]o presumptive truthfulness aitaches to piaintift's

aifegations[.] **"m Id., quoting Mortensen v. First Fed. S. & L. Assn., 549 F.2d 884, 891

(CA3, 1977). Further, we review an appeal of a dismissal for lack of subject matter

Appx. 11
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jurisdic6on under Civ,R.12(B)(1) de novo. Washington Mut. Bank v. Beatley, tOth Dist.

No. 06AP-1189, 2008-Ohio-1879, at 18.

{4p2} The Supreme Court of Ohio has on numerous occasions considered

whether the PUCO, as opposed to Ohio courts, has jurisdiction over claims of

customers against Ohio's pubiic utilities.

(4Z3) In Milligan v. Ohio Bell Tel. Co. (1978), 56 Ohio St.2d 191, the Supreme

Court of Ohio held:

(4P4} "A Court of Common Pleas is without jurisdiction to hear a claim alleging

that a utility has violated R.C. 4905.22 by charging an unjust and unreasonable rate `""

since such. matters are within the exclusive jurisdiction of the Public Utitities

Commission. ""

{¶25} A Court of Common Pleas has jurisdiction pursuant to R.C. 2305.01 to

hear a property stated claim alleging an invasion of privacy brought against a utility.' Id.

at paragraphs two and three of the syllabus.

{4026} In explaining paragraph three of its syllabus, the Mifligan Court stated:

(¶27} 9n New Bremen v. Pub. UtlL Comm. (1921), 103 Ohio St 23, at pages 30-

31, this court noted that the commission has no power to judicially ascertain and

determine legal rights and liabilities, since such power has been vested in the courts by

the Generai Assembly pursuant to Article IV of the Ohio Constitution. Thus, claims

sounding in contract or tort have been regarded as reviewable In the Court of Common

Pleas, atthough brought against corporations subject to the authority of the commission.

See State ex reL Dayton Power & Light Co. Y. Riley (1978), 53 Ohio St.2d 168, 169-

170; Rfchard A. Ber%ian, D.O. Inc., v. Ohio Bef! Tel. Co. (1978), 64 Ohio St.2d 147.

B
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(VS) 'Whereas the right of privacy has been recognized as a legal right existing

11

at common law in this state, see Housh v. Pefh (1956), 165 Ohio St 35, it follows that

the Court of Common Pleas has subject-matter jurisdiction pursuant to R.C. 2305.01 to

hear a complaint alleging a violation of this right by a utility. The claim of invasion of

privacy confers power upon the court to hear the claim, and it Is Incumbent for it to do

so unless the claim is alleged solely for the purpose of obtalning jurisdiction or is wholly

Insubstantial or frivolous. See Binderup v. Pathe Exchange (1923), 263 U.S. 291, at

pages 305-306; Ouzfs v. Maryland Nat Ins. Co. (C.A.9. 1972), 470 F.2d 790, 791."

Milligan, supre, at 195_

(129) In Kazmaier Supernrarkef; lnc. v. Toledo Edison Co. (1991), 61 Ohio St.3d

147, the Court considered a claim that the utility charged the customer an excessive

rate. Before addressing this issue, the Court provided a pertinent analysis of the

PUCO'sjurisdiction, as foliows:

(130) 'The General Assembly has created a broad and comprehensive statutory

scheme for regulating the business activities of public utilities. R.C. Title 49 sets forth a

detailed statutory framework for the regulation of utility service and the fixation of rates

charged by public utilities to their customers. As part of that scheme, the legistature

created the Public Utilities Commission and empowered it with broad authority to

administer and enforce the provisions of Titfe 49. The commission may fix, amend, alter

or suspend rates charged by public udlties to their customers. R.C. 4909.15 and

4909.16. Every public udifty In Ohio Is required to file, for commission review and

approval, tariff schedules that detail rates, charges and classifica6ons for every service

9
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3 offered. R.C. 4905.30. And a utility must chafge rates that are tn acconiance with

tariffs approved by, and on file with, the commission. R.C. 4905.22.

{132} "The General Assembly has by statute pronounoed ttie public policy of the

state that the broad and complete control of public utiritiees shall be within the

administrative agency, the Pubiic Utirrties Commission. This court has recognized this

iegisiative mandate.

{4132} '"There is perhaps no fieid of busineas subject to greater statutory and

governmental controi than that of the public utility. This is par8aliarty true of the rates of

a public utâity. Such rates are set and regulated by a general statutory plan in which the

Pubtic Utilities Commission is vested with the authority to detennine rates In the f/rst

instance, and in which the authority to review suah rates is vested exolusively in the

Supreme Court by Section 4903.12, Revised Code *"`,' "*

{IP3) 'The General Assembly has provided a rafher specfhc procedure by which

customers may challenge rates or charges of a public utility that am 'in any respect'

unjust, unreasonable, or unlawful, and has designated the commission as the

appropriate forum before which such claims are to be heard. R.C. 4905.26, in this

regard, provides as follows:

{4P4} "Upon complaint In writing against any public utility by any person, firm, or

corporation, or upon the initietive or complaint of the public util'ities commission, that any

rate, **" charge, *** or service *" is in any respect unjust, unreasonable, '"'* or in

vioiation of law, '° if it appears that reasonable grounds for [the] complaint are stated,

the commission shall fix a time for hearing and shall notify complainants and the public

10

Appx. 14



10/21/2011 eaI 15:06
FA% 0012/025

u6tity thereof, and shall publish notice thereof In a newapaper of general circulation in

each county in which complaint has arisen. *'"

(1g5) "Accordingly, it is readily apparent that the General Assembly has

provided for commission oversight of filed tarifts, including the right to adjudicate

complaints invofving customer rates and sendces. This court has previously had

occasion to discuss such authority of the commission. In State, ex rel. Northem Ohio

Tat_ Co_ v. Winter(1970), 23 Ohio St2d 8, 9, it was stated:

(4} ".... The Generat Assembly has enacted an entire chapter of the Revised

Code dealing with public uulities, requiring, inter alia, adequate service, and providing

for permissible rates and review procedure. E.g., R.C. 4905.04, 4905.08, 4905.22,

4905.231 and 4905.381. Further, R.C. 4905.26 provides a detaGed procedure for filing

service complaints. This comprehensive scheme expresses the intention of the General

Assembly that such powers were to be vested solely In the Commission. [Emphasis

added by the Kazmaier Court.] As this court said in State, ex ret. Ohio Bell Telephone

Co. v. Court of Common Pleas (1934). 128 Ohio St. 553 at 557:

(¶37) ""'The jurisdiction speciFcaily conferred by statute upon the Public Utiiities

Commission over publ/c utilities of the state, including the regulation of rates and the

enforcement of repayment of money cottected *'* during the pendency of the

proceeding "' is so complete, comp►ahensive and adequate as to warrant the

conclusion that it is ' excfusive.' *' (Intemal citations omitted; original emphasis

removed; and emphasis added.) Kazrnaier, supra, at 150-152.

(138) In Kazmaier, the customer alleged it was billed under the wrong rate

schedule; that the utility wrongfully charged a higher rate than that which was
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authorized under Its tariff; and that it was consequently charged an excessive fee. As a

result, it demanded reimbursement for any excess amount it paid plus interest The

customer argued its claims were for breach of contract and tort and therefore were

wfthin the trial court's jurisdiction. The Supreme Court disagreed, holding:

{139} 'This type of claim is one which by way of complaint may be properly

raised before the commission pursuant to R.C. 4905.26. The root of the complaint is

that the rate imposed by Toledo Edison was unreasonable and in violation of law.

Although the alllegations of the complaint seem to sound in tort and contract law, it must

not, be forgotten that the contract involved Is the utility rate schedule. A dollar

determination of the amount of the rate overcharge, if any, would require an analysis of

the rate structure and various charges that were in effect under each of the tariff

schedules during the period. This process of mview and determination of any

overcharges, and of the duty of the utility, under the circumstances, to disclose any

lower rates available to the customer, is best accomplished by the commission with its

expert staff technicians familiar with the utility commission provisions.' Id. at 153.

{4W40} In StaEe ex reL Ohio Power Co. v. Hamishfeger (1980). 64 Ohio St2d 9,

the Supreme Court of Ohio recognized an exception to the generai rule of exclusivity of

PUCO jurisdtction based on a contract or tort claim. The Court stated:

(4ff41) "Admittedly, the power of the Public Utilities Commission under the

legisiative scheme of R.C. Title 49 is comprehensive and plenary. (See, especially,

R.C. 4905.26 and 4905.61.) However, this does not mean that exclusive original

/urisdiction over at/ complaints of individuals against public utTlitles is lodged in the

commission.

12
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{q42) ""'" [C)ourts of this state are available to supplicants who have claims

sounding in contract against a corporation coming under the authority of the Public

Utilities Commission. New Bremen v. Pub. U61. Comm. (1921), 103 Ohio St 23'"`. As

noted in New Bremen, supra, at pages 30-31, 'jtJhe public u6lities commission Is in no

sense a court. /t has no power to judicially ascertain and determine legal rights and

liabilities, or adjudicate confroversies between parties as to contract righhts or property

rights.' This court, also stated in Milligan v. Ohio Befl Tel. Co. (1978), 58 Ohio St2d

191, at page 195. that 'claims sounding in contract or tort have been regarded as

reviewable in the Court of Common Pleas, although brought against corporations

subject to the authority of ihe commission. (intemai citations omitted and

emphasis added.) Hamishfeger, supra, at 10.

{¶43) In Hufl v. Columbia Gas of Ohio, 110 Ohio St.3d 96, 200g-Ohio-3689, the

Supreme Court of Ohio addressed facts similar to those presented here. Columbia

Gas, a public utiiity and natural gas provider, established a program pursuant to which

its customers could. purchase gas from other natural gas suppiiers, while Columbia

remained responsible for the delivery of the gas. The PUCO approved the tariff filed by

Columbia that Included the specifics of the program, including the rate to be charged.

After the supplier selected by the customer, Energy Max, defauited, pursuant to the

program, Columbia terminated the contract and applied the defauit rate Inciuded in the

tariff. The customer sued Columbia for the difference between Columbia's tariff rate

and the fower contract rate based on his contract with Energy Max. The customer

argued his claim was a pure contract claim and so not subject to the PUCO's exclusive

jurisdiction. The Cour t disagreed, stating:

13
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(444) "1 "[Cjasting the ailegations in the complaint to sound in tort or contract

is not sufHcient to confer jurisdiction upon a trial court" when the basic claim Is one that

the commission has exclusive jurisdiction to resolve.' *** [fjhe dispute in this case is

the antithesis of the pure contract case envisioned by the exception to the PUCO's

jurisdiction. A pure contract case is one having nothing to do with the udtity's service or

rates -- such as perhaps a dispute between a pubiio utility and one of its employees or a

dispute batween a public utiiity and its unifonn supplier. This case invoives only the

rates charged by Columbia for natural gas.

(146) 'Despite Hull's attempts to characterize it otherwise, his ciaim against

Columbia was that Columbia should have charged for the natural gas supplied to Hull at

the Energy Max contract rate, which was lower than the Columbia tariff rate that

Columbia in fact aharged. "" Columbia is a public utility °'. As such, Columbia was

and is subject to the regulatory ju(sdicdon of the PUCO. That regulation required

Columbia to file PUCO-approved tariffs containing rate schedules, obtain approval of its

Customer Choice program, and abide by the terms and conditions of ita tariffs and the

Customer Choice program, all of which Columbia did. It could not legally have provided

service to Hull or charged for that service other than it did_

{Q47} "White Hull characterizes his complaint against Columbia as a pure

contract claim, it is not. His complaint against Columbia is that the rate he was charged

exceeded the Energy Max contract rate and; thus; that he was overcharged. A dispute

so founded is squarely within the exclusive jurisdiction of the PUCO." (intemat citations

omitted.) Null, supra, at ¶34, ¶40-41.

14
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{148} In Allstate Ins. Co. v. Cleveland EJec. Illuminating Co., 119 Ohio St.3d

301, 2008-Ohio-3917, the insurer fUed a subrogatfon claim against CEI, alleging it was

negligent in responding to an emergency of Alistate's insured. Allstate argued it was

obligated to pay the claim of its insured when a fire and proper(y damage occurred. The

electric company fited a motion to dismiss, asserting the PUCO had exclusive

jurisdiction. The Supreme Court held that the PUCO did not have jurisdiction. Id. at

¶14. Inaniving at its decision, the Court adopted the fot"ng two-step test to

determine when a trial court, rather than the PUCO, has jurisdiction over a case

involving a pubfic utility alleged to have committed a tort

{149} "'F'irst, is PUCO's administrative expertise required to resolve the issue in

dispute? Second, does the act complained of constitute a practice normaliy authorized

by the utility9'

{150} 'If the answer to either questlon Is In the negative, the claim is not within

PUCO's exclusive jurisdiction." (Intemat citation omitted.) Alistate, supra, at 112-13.

{4151} In finding that the PUCO did not have exclusive jurisdiction over Allstate's

claim, the Supreme Court stated:

(4152} "We now apply this test to the case before us. The substance of Alistate's

claim is that CEI was negligent in failing to respond to emergency calls from the Harris

residence. This claim is no different from those brought against a business that

negligenty fails to correct a known dangerous condition on Its property. •" The

ultimate question in this case Is whether the delay between CEI's receipt of the

emergency calls and arrival at the Harris residence was reasonable. That issue is

15
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-A*4 particularly appropriate for resolution by a jury . The expertise of PUCO is not necessary

to the resolution of this case.° Id.

{¶53) Tuming our attention to the instant case, appellants do not challenge any

speciFic rate and concede that at all times, they were charged according to rates that

were on file wlth and approved by the PUCO. Instead, they maintain tthat the

companies breached their promises and fraudulently induced them to enter the all-

electric program by misrepresenting that a discounted rate would be permanently

provided to them in exchange for appellants' equlpping their homes with all-efectric

appiiences. Consequently, they argue their claims are pure contract and pure Mrt

claims and are, therefore, excluded from the PUCO's exclusive jurisdiction.

{1S4} First, pursuant to Mllligan, supra, the common pleas court has no

jurisdicfion to consider a claim alleging that a utitity has been charging an unjust,

unreasonable, or unlawfui rate since such matter is within the exclusive jurisdiction of

the PUCO. While appellants argue their contract claims, i.e., their breach of contract

cJaim, their claim for declaratory relief, and their claim for injunction as it relates to

oontract, are based on the companies' alleged breach of a promise to charge a

discounted rate, the essence of these claims Is that the rate approved by the PUCO and

imposed by the companies after the all-electric program was eliminated was unjust,

unreasonable, or unlawful. Pursuant to Miltigan, supra, the trial court did not err in

finding such claims are within the PUCO's exclusive jurisdiotion.

{4M} However, pursuant to Milligan, because fraud is a civil action that existed

at common law In Ohio and appellants alleged a fraud claim In their eomplaint, the court

of common pleas has subject matter jurisdiction pursuant to R.C. 2305.01 to adjudicate
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that claim. In so holding, we do not, of couse, address the merits of such claim, which

will have to be determined based on the evidence presented at trial or on summary

judgment. With regard to the request for injunctive relief, the trial court did not err in

dismissing appellants' claim for injunction as it relates to their fraud claim since this

would require a determination of the proper rate to be cherged. In addition, based on

the claim presented related to the fraud, appellants have an adequate remedy at law.

(q56} Further, according to the standard announced in Hull, supra, a pure

contract claim is one having nothing to do with the utilitys sen!lae or rates-such as a

dispute between a public utility and one of its employees or a dispute between a public

utility and its uniform supplier. By noting these examples, the Supreme Court obviously

meant to convey that in order for a claim to be properly considered as a pure contract

claim, the contract at issue must be completely unrelated to the utilitys senrice or rates.

Here, the subject matter of the alleged promise is the rate to be charyed the customers.

Appellants argue that the companies are liable in contract because they breached their

promise that appellants would permanently be charged the discounted rete. We

therefore cannot say that appellants' contract claim has nothing to do with the utilities'

rates. Hull, supra. Thus, pursuant to Hull, the trial court did nat err in finding it did not

have jurisdiction of appellants' contract claims.

(157) We next apply the two-step test announced by the Court in Allstate, supra.

As noted above, if the answer to either prong is in the negative, the claim is not within

the PUCO's exclusive jurisdiction. As a preliminary matter, we note that, while the

Supreme Court of Ohio applied this test In the context of a tort claim, we see no reason

why It would not also apply to contract claims. The same considerations apply to both

17
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types of claims. Moreover, the Supreme Court has referenced the same considerations

incorporated In the Allstate test In the past in connection with contract claims. See, e.g.,

Kazmaier. Finally, appelianta do not dispute that the Allstate test applies when the

claims asserted sound in contract or tort.

(1[56) According to the Allstate test, we first consider whether the PUCO's

administrative expertise would be required to resolve the Issue !n dispute. Here, with

respect to appellants' contract claims, decisions would have to be made oonceming: (1)

whether appellants were promised rates that were in violation of the PUCO-approved

tariffs or were not authorized by the PUCO; and (2) the amount of the rate overcharge, if

any, based on an analysis of the difference betwaen the charges imposed using the

former disaounted rates and the amounts charged based on the rates, discounts, and

credits subsequently imposed after the discount program was eliminated. This prooess

of review and determination would therefore require the expertise of the PUCO's staff

technicians familiar with the statutes and reguiations the PUCO administers and

enforces. See Kazrnaier. Such would not be the case, however, with respect to

appeilants' fraud claim.

(1[59} Second, under the Allstate test, we must consider whether the acts

complained of constitute a practice normally authorized by the utility. While appellants

argue that the "all-electric promise" was not a normal practice authorized by the PUCO,

the act that is actually being challenged by appellants with respeot to their contract

claims is the imposition of the higher rate foilowing the elimination of the all-electric

program. It should be obvious that charging a customer based on rates approved by

the PUCO is a practice normally authorized by the utility. However, such is not the case
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with respect to appellants' fraud claim since such claim will require appellants to prove

that, when they made the alleged promise, the companies misrepresented their present

state of mind In that they had no lntention of performing the promise. Link v. Leadworks

(1992), 79 OhioApp.3d 735, 742.

{160} Thus, because the answer to both prongs of the Allstate test is in the

affirmative with respect to appellants' contract claims, such claims are within the

PUCO's exdusive jurisdiction. However, because the answer to both questions under

the Allstate test is in the negative with respect to appeltant's fraud claim, that claim is

within the trial courl's subJect matter jurisdiction.

(1[61} Appellants' first and fourth assignments of error are overruled.

{¶62) For their second assigned error, appellants allege:

(¶63) 'The common pleas court erred in niling that the PUCO has exclusive

jurisdiction over homeowners' all-electric home breach of contract and tort claims

against First Energy when the PUCO has no legal authority to award monetary

damages, equftable relief, or retroactive relief to homeowners for F'vst Energy's

contractuai breach and tortuous misconduct"

(4164) Appellants argue that because the PUCO has no authority to award

damages, declaratory relief, an injunction, or retroactive relief, the triat courrs dismissal

of their contract claims constitutes a denial of the right to redress in Ohio's courts. We

do not agree. While the plight of the homeowners is significant and real, we are bound

by the clear constraints of the statutory scheme that requires these claims to be

addressed by the PUCO.

19

Appx. 23



10/21/2011 FRI 15:07 FeX 0021I025

{q65} First, we note that appellants have not cited clear pertinent authority in

support of this argument. Specificalty, there is no reference to any pertinent authority

for the proposition that the inabirity of the PUCO to issue certain remedies means that it

lacks jurisdlction to address related ctaims.

(466) The Supreme Court of Ohio held in ICazmaier, supra, that, although the

customer sought reimbursement for any exoess amount it paid, the claim was in the

PUCO's exalusive jurisdiction. Further, pursuant to R.C. 4909.15, the PUCO has the

authority to amend, alter, or suspend rates charged by public utllltles to their customers.

While not referring to its orders as declaratory judgments or injunctions, an order of the

PUCO amending, altering, or suspending an approved rate would be the functional

equivalent of ordering the companies to charge appellants pursuant to the fomler

discounted rates, and/or to issue an appropriate credit due to the affected customer for

overpayment.

(167) Further, contrary to appellants' contention that there is no meaningful

avenue of obtaining their full oomplemerlt of damages, R.C. 4905.61 provides:

(1[68) "If any public utility *" does, or causes to be done, any act or thing

prohibited by Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., and 4927. of the

Revised Code, or declared to be unlawfui, or omits to do any act or thing required by the

provisions of those chapteis, or by order of the pubGc utilities commission, the public

utility is liable to the person, firm, or corporalion injured thereby in treble the amount

of damages suatained In consequence of the vfolation, failure, or omission. Any

recovery under this section does not affect a recovery by the state for any penalty

provided for In the chapters."
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{169} Thus, if appellants are able to establish their claims before the PUCO and

the PUCO determines the companies' conduct is prohibited by R.C. 4905.61, appellants

can then seek an award of treble damages against them in court Mi!(igan, supra, at

paragraph one of the syllabus. R.C. 4905.61 therefore provides for enhanced damages

that would not otherwise be available to claimants damaged by a public utility.

However, because the PUCO has not yet made this determination, appellants' ctalm for

such damages is simply premature.

(770) We also note that, in addition to the remedies available to consurners from

the PUCO, final orders of the PUCO are subject to review by the Supreme Court of

Ohio. R.C. 4903.13. Thus, contrary to appellants' argument, the fact that they must

challenge the applicable rate before the PUCO does not imply that the trial courts

dismissal amounted to a violation of any right to redress. Further, because we hold that

appellants may pursue their fraud oiaim in the trial court, their argument as to such

claim is moot

(V71) Appellants' second assignment of error is ovemried.

(172) For their third assignmentof ertor, appellants allege:

(173} 'l'he common pleas court erred when it totally Ignored the PUCO's

detormination and ruling that the PUCO has no legal authority or jurisdiction to decide

homeowners' breach of contract and tort claims against First Energy raised in this

action, leaving homeowners with no means of redress."

(174) Appellants argue that the trial court erred in not following the PUCO's

Second Entry on Rehearing, dated April 15. 2010, that "the adjudication of [appeilants']
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alleged agreements, promises, or inducements made by.the_Companies is best suited

for a court of general jurisdiction rather than the Commission.'

(175) Once again, appellants have faiied to draw our attention to any perfinent

authority in support of this argument For this reason alone, the argument lacks merit.

App.R.16(A)(7).

(¶76J In any event, while appafiants also referenced in their brief the PUCO's

subsequent Fifth Entry on Reheating, dated November 10. 2010, they failed to mention

that in this later order, the PUCO revised its April 15, 2010 order regarding its

jurisdiction over appellants' ofakns, as foifows:

.(q77} "" [Tjhe Geauga County Court of Common Pleas has issued a deasion

holding that it tacks jurisdiction over aliegations pertaining to the Companies' rates and

marketing practices. The Commission agrees with the Court that claims that customers

were to receive rates that are in violatton of Commisslon-approved taMfs or which were

not authorized by the Commission are issues that the Commission is empowered to

decide. "• The Commission wili exercise [its] jurisdiction over FirstEnergy's rates and

marke6nq practices "', and the parties are not precluded from conducting discovery

regarding these issues nor from presenting evidentxi during the hearing'"`." (Emphasis

added.)

(4U78) Further, in addition to finding that it has jurisdiction over appellants' claims,

the PUCO has actually asserted jurisdiction over them. In the PUCO case, the PUCO

has entened orders and held at least six publfc hearings conceming the same issues

raised by appellants In the triai court.
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{4q79} Thus, contrary to appellants' argument. the PUCO in its last entry on the

subject of its jurisdicBon and In its conduct has made ft clear that, in its view, it has

exclusive judsdiction to address appellants' claims.

{¶SO} Appellants' third assignmer ►t af error is ovemried.

{¶S3) We therefore affirm all aspects of the trial courYs dismissal of appellants'

claims, except with respeot to their claim for common law fraud. Qespite the d'ifficuRies

inherent in proving the aompanies' alleged representations conceming tuture events

were fraudulently made, we believe such claim should be resolved based on the

evidence.

{¶82} For the reasons stated in this opinion, it is the judgment and order of this

court that the judgment of the Geauga County Court of Common Pleas is affimied in

part and reversed in part and this case is remanded for further proceedings consistent

with the opinion.

MARY JANE TRAPP, J.,

THOMAS R. WRIGHT, J.,

concur.
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IN TH:E COt1RTCO1JNoT?: C.oMriM0IV PY:W
G1vAY7GA '1'i', OF^Ti)

Defeiidauts

CLAIMS

FTKST B1+IERGY CbRP.::et al.;

omes on far eousideration oa First >;nergy Corp-,'^e Cleveland
r c^his ^atte

Mecttic I11iiminatiiig,Co. and OhioSdison Company (°COnlpaaies°) Mqtion to Distciiss

for Isfilc of fn73sdic^ion. Flait+.ti^s rlaitit they, and aIl othpr s^nitlarlp sttuated ^stoiriers

("cla5s"? of ehe GomPanies; lta^e been irarmbd 5ecaitse ttte) 5vere promised disebtYnted .
.:..: ., . ,.

elecTric rates.:i.1i ezolrange fortlie custoifieYs e<1mPlnn&their homes. wtth. all el^'ic .

heating aYsYemsand appli2^es ("allelec^ahomes'}, or otlierCvise equippmg their

litimes-with SF(eCifi'e'types df:eletiit'fCa14stefns:.ftet .theS+sPklt a declaratorqjudgment. .

tiu titeiY own behalf axtd on behaIf af the class: The judgnient they seek is one which

ordets^the Coifipalries to es'seiitiany resciud rate iiicre'eses irnpose'd inApn1; 2009 and

to declare plaintiffs and the e1aAS as cotitraCtually entifled.to "adl eleceriC°, rates.

plaiatiffs uiaiiitain a aecond, separate claint for lireach af cor•ttraetvvith respect to th•e

charges iniposz;d after the Conxpariies tprmiiiated "all electric" rat'e.s. A third c1aiII1

aIleges that the Companies fraudulently inducedthe class fileambers to go "eu el ctric"

hy promigng them peruianently discoanted rates. Iast>'tlie plaintiffs.seek an

ufjunctionenjoining the Companies frbM ctiatgiiig or collecling amoubts in exce"ss of

the original, discqunted all electric. rate.
The'Plaintiftstnve respondedand, on April i6 and ApriT i9, 2oio furthe'r

pietneinted tlieu'respowe• The supplemented responses point out to the Court the
sup

^^phjp^UCO0findi 02 aetforth

• 1
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Entty on gehearing, fhat.fiiiding provides that a conrt of geueial jurisdiction should

alleBed agreerrlents or inducements made by tIie Companres outside the
u ca vd e qa ^ the

expre^s ten2is of PUCO's tazlffs. In response to the Court's order of May 25,,2610
sve

parties then further addressed the "Pure Contract" exceptions to the PtJCO's exclui

jurisdiction over utility related matters. .

At i;su'e is whetlieY thePisuttiffshave brought this case in thewrong forum.

Orditiaiify tttiZ; would not be ariissve because tlie Cdurt of Comttion Pleas is a cburt oE

gt neral jurisdiction iCssurli it is geneidlly etnpowered to kear aII type§ of disputes

iricluding fiedarstoty juSgoaerits. brearh'6f coatiact: as well as fraud.and injunctive

actions:'1"he i`LStaht case would ordinatily be heai^d bj^ tho ^Comni^n Plaas Court. It is in
fact essentially a breach of contract action it is bieought by"aTl eleatnc' and similar

usei'"gainst tke Companies be'cati'se the Co'mpa'ttfesare alleged to be inlireach of theii'

protiiise to protride deeply discounfedr`ates th all eldetticlioiines.

ri^YRY)ICT^d_N_ .

W'hile the Court of Common Pleas i's a Court of a geueral jurisdicEion the Ohio
jurisdiction has beengislatore has in certain areas limited that jurisdietion. Somel^e

delegated to ottier entities who then have exclusive atithority to deefde the types of

aisputes deiegaYeflto them. Such is the grafit of authority to the PU00. Ohio Revised

Code .ntle 49 gi:ants PUCO jutisdiction over a multitude of matters coucerafng tlie

provision of public ut'rlities. Iti many types.of di5putes coneetining those matters the

Courts of Comumon Pleas ate griohib9lted from eicercisiug their jurisdiclfon because the

pt>'ivet over.such nl8tters is vested exclusively in the PUGO.
One nra(tar fnvolving public ritilities over which the PUCO has jurisdiction to

the eicblasioil of the'Common Pleas courts concerns disputes over rates. Ohio Revised

Code §4905^26 grantsPZrCO authorityto hear and determine Mses wherein the

complaint is against a public utility (sucli as ele8tricprovid.ers) and claims that "any

rate, fare; change [or7 toll is in any respect unjtist, unreasonahle,urijastly

discriininatory [or] preferential; or in violatioti of law..:.". The Ohio Supreme Court

has eitpressly pYovided that such disputes are exclusively within the jurisdietion of the

PUCO; meaningthe Cominon Pleas Court is without any authority whatsoever to

dete;,n[ne sueh disputes: '°T`he commission bas exclusive jurisdiction over var[ous
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rnatters itivzilvin&atilities, sueli as r8tes anrl charBe;s, classifrcat^io°s, ^3 seivicn

effeclivel}+:deuyutg tio all O'liio courts C^cept the Obio SupteYUe CoiYrtj aiey jurisdidaoji

State ex re2. Cleveland Etec. I11um. Co, v
is added)ha ,sover,s>ich matters (EmP

^^^^g'^ Cyy, Court of Ooirtfnort Pleas (2000), 58 Ohio St 3a 447. Th^oYe, "CtIhe .

jurisdiction speeifcali9 conferred by statute upon the PublirUtilities Coxnmission over

ublic utilities of the state is so eomplete; comprehensive and adequate; as to
.p
i;varrant the conclusibn thatit is likewise exdusive." State ez rel. IJ Ohio TeL Co v.

T^nters (i97o): Za Ohio St. sd 6, 9, qnoting State ez reL Ohio BeII Tel Co. v: O'4aho9d

Cty. Coio^t of Coirimdn Pleas(i934). ^ Ohio St 553 55T see, ^0 R°^aier

SnpermcrrlcCt; v. Y°oletdo Bdiso7t Co. (i991), 61 Ohio St: 3d 147,15:L

Wt vvithiti the juri'siliction bf PItCO are disputes that do not concern rateS or

slrrvice.'I'hese are disputes whose aubject rnattar is so far retnoved from ^tes sinvolve a
seryce issues as t0 be labeled "pure^" conttacc or toit di'sputes: 5uch disp ^w.

clailn;that tlie defendant broke gdutY imposedby ag#eeme^it br one created by
and wbicli dntq is ndt related tb'iate'sor service issiies over ivbiab PIICO has exclusiba

lurisdichon 'flie vedtig qu^bn fhat has tepcat^ ehallenged the courts us: whe^is

the 4lividiu8li?e between "pure° contrad or tort versus the exelusive jurtsdsctibn of

pUCo beCau'se raYes br'ut3lityservice is involved?
the Courts have had to decide the issue in a variety of settings. Some examplcs;

in no parCiciilar order, 9nclude the following. foreieX^'ange
s. A disput,e over ihe contracting utiliiies 'delay in providiu8 $n

liues requ^uB the custoiner to use more expensive WATS lines.
MarTeting

ReSenrch 3ervices, lna v: Pubfio Utilities Cornmission ofOhio, 34 01iio St

gd 5a (1997);'^e Court foupd that the caae'involi!ed a'cohtrad not subject to'

the exrlnsive jutisdiction of pUCO.
2^ gigpute over oor^efing utilities provision of "3 p^e" service to a church

being ^htructed. The cburch waspromised there would be no cost but then
te case was a

it was billed $i3,i93 by.tkie utility. The court found that
contiact not sdbjed to the exclusive jurisdicttoa of the PY1C.O. State ex rel.

Ohio Power Co. v. Harnishseger, 64 Ohio St. 2-d 9(1950).

3. AclaiIIi against the public utility for tcespass and damage to property whlc'
alle to a serviee furnished bythe utaity. The court held theges ads relating
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mattet is exclusively vestetl in the pUCO's jurisdiction since it is service

related.'FOirra v. Dayton, 62 Oliio App. 3d 487 (1989)•

4. A di"te between,a ntility and a guarantor of one'of the at4lity customer's

aceoufits. Theissue withrespect to the guarariteewag held to be outside the

jutisdictiorr of the pUGY3: The State ex reL The Ilhzininafiing l D. v.

L4uj6Tiiiga CountyCourtof CbtninoriPieas 97 Oliio St. 3d 69 (2002)•

5. A dispiite between an iadriRdual and a pttbltC uttlity with resPectto the

eiustenx e or tion-exstenee of long distance telephone oalls, and the fsdling

theYefoT. The court detei uiiued tliat rates for such calls.were
not an issue

because tlia dispute was ova' the existence or non-eidstence of.long distance

cells, not the amount of
charges for eacL. Senchuin v. Ameritch, 1997 Ohio .

App Lexiis 3788 (8/22/97). li'b'Dist. Court 6f Appeals.
6. A claim by aeaetomer who batl ordesed a setond lineinstalled in his barn

which werif dead,a stiort,tirne after its iastaillatidn. For eight.yea;rs thereafter

ttie utility charSed for tlie non-Ti6it;
^tibisirig secotid 19ne. T* c>Fstbnser suer) .

f o t i i e g li g b t ^ c e and f r a u d u l e n t c o h ` d u e t . T h e appeals cCwrf af6rnied the ts'ia1

coutCS.3gqriusseY for laC1c of snbjeet ma'Lfer jurisdiction slnce this was a

service eouiplaint that should havebeenbrovght $efore the YUCO.
iVeiler v.

Ohio BeATelephone
Co. (1997) Ohio App. Lexw Si9; Montgotnery County

Cotirt of Appeals.
7: =:T}ie uegligeiit placemetit upmi a fesiderice of te'ntpntai9 Pawtr lines after a

the public utTity perfurmed tbis work wbich theri led to a power

stiige dariieging the custntnet's piuperEY. C11e co'nt fonnd the rsiafter was a

°pure tort" outsida of the PUCO's jurisd•ictiou. pac'^"ic
Inderiiefty Insurance

Co, u, Theliturninaring Co»tpany, 2003 WL 21710787 (2003) Ohio App• 8'b

Dist:
g; An act of Coinrnon Pleas Court in enjoining the construchon and operations

of a transmission line adjudged to be a public utility maatter within the

ecclu3ive jurisdict'iou of the Ohio Power Siting Board (simttar to PUCO). The

State ex reL Ohio Edison Contpany U. Parrott, Judge 73 Ohio St. 3d 705

With
esp ect to torts and related serviee related claims and the

s ga onTlre Case
the Pacifc Iitde^nnihJ ^sPr^ has p^ded a test

td tonrePTJCO'seatclusive juris
for deteratining whether or not the PUCO has eXclusive jurisdiction. The case of Hull v.
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CoiumSia Cas of
Ohio ss Ohio St. 3d 96 (2oo6) sirmlarly pro0'ides a test for "pure"

i

con.tcactdisputes. . rovides a litany of
In Pac4fic Indemnity, at Page 3 of the dec'ision, the cf p

ekatiiples of ^cvhat Idnds of ca:ses coutts ui%y hear: At paragi'aph 16 of the de^eision it

provides a3wo step test for deterinining.whether an action is servi+x related thereby

bttirigirxg it within the amBit of PUCO's eiorlusm}urisdicUon The first qneshon is

y,heher f'UCO's adnitiustrative expernse is requiied to resolvC the itstiein dispfite

Sec^4 does tlre acfoOmp'}ained of eotvstitate a"practtce" noiv ►a1jY authanzed by the

ttti7itylif thea^r to eit^iEr questttoii isin the iiegative, ^uTts routinely`ftd that

tho^e olait^ faIl dutside PCJC(5's eicrlusroejuitisdiction.

respetlt to "pure" conttract; the IIuU case recit8s: "a pure contiact case is

one haviii'g nothing th do witti theutdity°s se'r3ice or rates - suclh as perhaps a dispute

betvien a pablic utilitqaad one of its einployees or a dispute between a public utiility

arid itts uriifoita supPlier." Id: at ioi:

tests t1ieN'8 pi'eme Couit^h@s niafle orie priacipleTri Obiozlspiying the foregottig cjaint to befroui•futdirig a
very CIeer: Ihat is fhatithe eoutts'shouid not be dissuaded
within the exclusive jurisdictioa of pUCO simplybecause it is cloaKed in terms of

breach of contraM or torc.
''he ohio supremeCorut has_ruledtliat ". .. despite tlie nature of tlte

allegation; [ifl the substanse of the claim invoh'ed is a dispute over the rate charged [it

is] amattier patently within the}unsdiction of the PUCo."
AlLsiate Insuritnce

CorripuiaJ d.
Ctev¢iarid E(2GtriclihirriinaCin9 CDm}xmy ii9 Ohio St: 3d Soi; 3a3, citiirg

tthe_Kazmdtier case, sriyra.Aridmstated: "This court . recently confirYned its eartier

holiii ag thaf "[cltsftg the allegations in'the cosnplaint to solaadin tort or contract is

not suffittent to confer jurisdicrionupon a trial court when the basic claim is one that

the celn=s , ian bas exclusii ejurisdietioa to resolve." 13"ull, Id. at io2 citing'State ex.

reL 1Tluminating Company vs. Gla3ahoga County Court of Common Pleas Id. quote of

Higgins u. Columbia Gas ofOhio, Inc. (2000),136 Ohio App. 3d 198.

^ GOi}RT IriNI)3 THAT the Plaintiffs' clai:ns are not pure contract or
^. Tf

,' creative and iinagiuative, cannot survive
toTt :Plairitiffs aiguments. whfle thorbugh,

s
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jo .
applicatien of the foregoing tests:'t"ha dispute between the'Coinpanies and the all

^C jiomeo^vners ace not Idie a dispute bet"'^?! "a public utility and one of its
el

unifortberiployees or'.a dispuute between a publ"rc utility and its sapplier' The di3pute

tietNeen the Contpaiiies and the plaintiffs is over the rate increases phere is no
rate "contraot" between the utilify andthe plaintdfs.'Yl^e conttaet is set by the

separafe d@tettari,^,n6t by agreeatent. Tha rate of a public ut9r^y?s timitiedby PIJ6'O, Yiat'by

^a^aiuing^tw^n the tit;laty and cutitonters. "It has been ^said ttiat the''tariff

cviCStitutet the
sr^ ^^ beW^ ajutility] company and a member of the

general publia who applies for [utUlity]service."^mPh^^ adaetl)
.Sano7+^R v.

Amerite^Ti, T exis 3388(s99'1)11^T7istriot Coiirk of Ap1e^,'citin$ $onsiega7d v.. .
pure" cbntract

Gei'eeralT`el¢liarte Co. (C,P: i969)'r27 Ohto 1S^itsa iIZ The ca4es ut tjr.
eas Gdu^ ^r^"

torf (incittdiztg Senc►iistit, suprn,) wl'terein the Gb Pl 'rate

7u^^ctig}i aie those cases whteh aie not "claims rvhicli ai e iY' esseaae^ in fact

ga^^r,
Id., at i'^, 573 ^.E. 2d 655• ^^e^ Assemb

ly

speafically authorized the Commissions' eomplaint jurisdiction to include contract

dispuke.
^s involving retal electric sei^ ice. 3ee RC ^49z8.i6.
PIaintiffs further elaim that the PUCO's experase is not iitvolved insesolving the

tclaiiQis: T11e Court finds this ar$umedt uriconviicin& ^
►e establiskineat. of

rates necessBn7y iavolves.expettise inweighing the effect of inareeses upon diffeiEtlt :

dgs5es d{^ers and providiu8 fot a fair rate of tetarnto the utitity flie very.

establishrnent of PiJCA as the eich]usive erttity tb set igtes was pr?sstised upon its ability
benefit of the expertise of econotrlists and others at

to set-fair ratesbecau9e it has the

its disposal: .

The Plairitiffs have also cited the lan$uage of the ComY?sission in its 8econd

Eutrg on lieheaYingthat suggesWthat the ComTnon P1eas Court lias jurisdiition. Chis

ards that langnage:as no more than a soggesrioa on the patt of the
Co^ ^ 's iBaccHrate for the rea`8ans aforestated.
Corumission: The c•aurt finds sur,li suggestion Tbecaiise the Conuniss^on did not ... ..

1^^^1I;A1^ COL1TfT ^I7R'TF. .
autheiize the alleged iniproper cotidtict set foith in the Complaint thatdoes not meaY<

over the conduct. Claims that customets were to
Commission has no jurisdictionthe

receive Yates that at'e in violation of Commission tariffs or which we O^d to hdecide

b3 the Commission are issues that the Commission is expressly emP

n„atit to RC ChaPter 4905• ---------^--------
6
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Yli Cbrtonoa Pleas Ccttit lac^v.juriSdiCtioii to .
leLast, thts Coiitt fmda that wUi

hear end d^eC7de this i^, th^`Ylamti^s'arenot _deriied a foYUo?ito seek redtess of their

elsirds;, ftse:l^atter maypiocded before the PUCO, snd the Ohio SuprMe (^O^rt hgs

ovigiY^Aj jnrisdietiaa as Cvell:1'he Comm^ssions'. riiles authbrize it to regulate a^#dity^'s
in 28.Y6

arlv^ se[i4iti^s anil3o.pitnish uilfan'dr dede.}s hve sales practices. RC
3i'}9

and 4928..oz(I) O ^l G.49oi:i-io=a^lfC).& (Dk

, . , . ^^^^ N. .: , .. . . .

The^ourt of Co^nmo^n t'lpas lar.ks jbasdictioit tn hear and $eeide thu case: Tlre

ca5eis obe whir3i the GetleTal Asgemb1y hss determined is eeclusively withm the

jtiristlictinn of the Pubhc [Jtilities Coed"misstdn +3f Ohio.

tl^e mo bn .
Cb5ts to Ej18intiff.

i tb dismis5 2^lau^^f"s' ^ompiairit is herebygtartted

is so DTmERED:TT

T'itno'thy Gi endeIl) rsT•
G7iiistina F. Loudrico, Fs'4•
rew•ey Saks, 94
GtaneGn3'beg,)A1?l. .

TC TNE CLERK: .
8eive upon all perdea, not in daladit for Iaikue
td appe&-(p8Y Cfbit Ftule 548). rfoti49 ot'thRq.
JixkjahgYSt dntl' Its dat^ i if Jourrialiistibn:

7

cc iHichael E Crilb; Esq:
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IN THE COURT OF COMMON PLEAS
GEAUGA COUNTY, OHIO

Carl DiFranco
Nancy Difranco

9969 Mulberry Rd.
Chardon, Ohio 44024

Andrew T. Wyatt
14771 Sisson Rd.
Chardon, Ohio 44024

Lisette Roy
Robert Roy
13645 Fisher Rd.
Burton, Ohio 44021

Richard Jordon

11430 Twin Mills Lane

Chardon, Ohio 44024

Herbert J. Shubick
15850 Leggett Rd.
Montrille, Ohio 44064

Jon J. Rowles
12084 Heath Rd.
Chesterland, Ohio 44026

Beth Lockitski

10576 Henilock Ridge Lane

Chardon, Ohio 44024

Jeannette Hardesty
525 Bear Dr.
Chardon, Ohio 44024

Vicki Lowry

11968 Auburn Rd.
Chardon, Ohio 44024
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) CLASS ACTION
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)
)
)
)
)
)
)
)
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)

)
)
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Sandra Pfeiffer
180 Lakeview Lane

Hiram, Ohio 44234

Charlotte A. Brown
34 Cardinal Dr.
Hiiam, Ohio 44234

Sandra Kosteinshek
14700 Munnbeny Lane

Newbury, Ohio 44065

Joe Meyers

Linda Meyers
8547 Fairlane Dr.
Olmsted Twp., Ohio 44138

Steve Kinnett
Nancy Kinnett
17155 S. Franklin
Chagrin Falls, Ohio 44023

Frederick Sehoenig

Marguerite Schoenig

12527 Concord Hambden Rd
Chardon, Ohio 44024

Jamie Davis
Sean Davis
8201 Pettibone Rd.
Chagrin Falls, Ohio 44023

Glenn H. Frohring
Joretta B. Frohring
11835 Bell Rd.

Newbury, Ohio 44065
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Eileen Fisco

14451 Hunting Hills Dr.
Russell Twp., Ohio 44072

Danah M. Dews
Connie J. Dews
166 87 Falmouth Dr.
Strongsville, Ohio 44136

Eleanor M. Spitz
8670 Prescott Dr.
Chesterland, Ohio 44026

Tom Janes

Lorraino Janes

13039 Livery Lanes

Chardon, Ohio 44024

Robert E. Robertson

9811 Bell Street

Newbury, Ohio 44065

Gregg Soltis
Jeannine Soltis
13475 Stoney Springs Dr.
Chardon, Ohio 44024

Michelle Guamiere
10860 Stafford Rd.
Auburn Twp. Ohio 44023

Edward Leskovec
14455 Essex Ct.
Chardon, Ohio 44024

Jean Wurst
9290 Kingsley Dr.
Chagrin Falls, Ohio 44023
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Charles Lafferty
Shannon Lafferty
14530 Essex Ct.
Chardon, Ohio 44024

Terrace Glen Estates
c% Dan Ledenican
16 Lois Lane
Chardon, Ohio 44024

Rich D. Koller
Donna Koller
18550 Shaw Rd.
Auburn Twp., Ohio 44023

Robert S. Cipiti

17819 Chillicothe Rd.
Chagrin Falls, Ohio 44023

Charles Blour
Helen Blour
9162 Willson Dr.
Chagrin Falls, Ohio 44023

Hany G. Sherer
75 Cardinal Dr.

Hiram, Ohio 44234

Richard N. Angelino
18066 Haskins Rd.
Chagrin Falls, Ohio 44023

Bryon L. Banks
11281 Clark Rd.
Chardon, Ohio 44024

Thomas Mozz

11240 Highland View Rd.

Chardon, Ohio 44024
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Richard Ward )
8982 Williams Rd. )
Chardon, Ohio 44024 )

)
Stephen M. Karaffa )
11524 Upper Chelsea Cir. )
Chardon, Ohio 44024 )

)
Lori A. Gilbert )
25 Wayne Lane )

Chardon, Ohio 44024 )

)
Robert S. Schreiner )

Harriet Schreiner )
9761 Whisperwood Circle )
Auburn Twp. Ohio 44023 )

)
David J. Cillian )
11645 Colchester Lane )
Auburn Twp., Ohio 44023 )

)
James E. Terpay )

14524 Crestview Dr. )
Novelty, Ohio 44072 )

)
John M. Bitonti )

12080 Auburn Rd. )
Chardon, Ohio 44024 )

)
Dan Buatois )
Sue Buatois )

15082 Sperry Rd )
Novelty, Ohio 44072 )

)
Donald H. Yaecker )
15061 Sperry Rd ).

Newbury, Ohio 44065 )

)
Rolf R. Tinge )
189 Sunrise Lane )
Hiram, Ohio 44234 )
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Mary Zimmer
10858 Kile Rd.
Chardon, Ohio 44024

Ronald Enrst
13410 Gar Hwy.
Chardon, Ohio 44024

Rosemarie Davidson
182 Sunrise Lane
Hiram, Ohio 44234

Thomas H. Logan
June A. Logan
9276 Youngstown Salem road

Canfield, Ohio 44406

Petec R. Richmond
5790 Chapel Rd.
Madison, Ohio 44057

Jeffery D. Nick
381 Manhattan Pkwy
Painesville, Ohio 44077

Burt Abel
Mary Ellen Abel
391 Manhattan Pkwy

Painesville, Ohio 44077

Jim Wetzel
8254 Deepwood Blvd #14

Mentor, Ohio 44060

Ronald Neuger
Judy Neuger
4500 Chagrin River Rd.

Moreland Hills, Ohio 44022
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Raymond Gabor

8818 Valley Lane
Chagrin Falls, Ohio 44022

Gerald M. Yosowitz MD
28251 Cambridge Lane
Pepper Pike, Ohio 44124

James F. Budzick
Mary Jane Budzick
17139 S. Red Rock Drive

Strongsville, Ohio 44136

Plaintiffs,

vs.

First Energy

76 South Main Street
Akron, Ohio 44308

and

Cleveland Electric Illuminating

Company
do CT Corporation, Statutory Agent

1360 E. 9' Street
Cleveland, Ohio 44114

)
)
)
)
)
)

and

Ohio Edison Company
76 South Main Street
Akron, Ohio 44308

Defendants.

)
)
)
)
)
)
)

Plaintiffs, as identified in thc caption of this Complaint, whose names are incorporated by

reference herein, ("Plaintiffs") each on their own behalf and on behalf of all others similarly

situated, complain as follows against Defendants, First Energy ("Fust Energy°`), Cleveland

Electric Illuminating Company ("CEI"), and Ohio Edison Company ("Edison"), (First Energy,

CEI and Edison are collectively referred to herein as ("Defendants"), to wit:
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INTRODUCTION

1. This action is brought by the named Plaintiffs, on their own behalf and on behalf of

all other similarly situated customers of Defendants, who have been and continue to

be harmed by Defendants unilateral breach of their prior oral agreements, covenants,

representations and commitments inducing Plaintiffs, and all othets similarly situated,

to equip their homes with all electric heating systems and appliances ("all electric

homes"), or electric hot water heating systcros ("electric water heating'), and /or

electric load management systems ("load management") in consideration for which

Defendants agreed to charge Plaintiffs, and all others similarly situated, special

volume based or off peak usage based rates commonly known as the all electric home

mte, electric water heating rate, and load management discount rate indefinitely with

no limit as to time. Additionally, Defendant agreed, covenanted, and represented to

Plaintiffs, and others similarly situated, who installed electric heat pumps that they

would recciva a special discounted rate regardless if Defendants removed the rate

from their filed rate schedule with the Ohio PUCO.

2. Plaintiff, and members of the Plaintiff Class, each were parties to the oral agreements,
representations, covenants and inducements made by Defendants assuring PlaintifFs,
and the Plaintiff class, that thcy would receive the all electric home rate, electric
water heating rate and/or load management discount In return for such promises,

agreements and representations, Plaintiffs justifiably relied upon and partially or
substantially performed by maintaining all electric homes, electric water heating
systems, and/or load management equipment in their respective homes, in lieu of

natural gas, oil or other equipment or appliances.

3. Plaintiffs, Glenn H. Frohring, Joretta Frohring, Eileen Fisco, Dana M. Dews, Connie
J. Dews, Eleanor M. Spitz, Tom Janes, Lorraine Janes, and Robert E. Robertson were

induced by Defendants' agreements, promises, covenants, and representations and

justifiably rclied on Defendants' agreements, promises, representations, and

inducements into equipping their homes with electric load management devices that

allowed Defendants' to manage electric load to their homes in exchange for

Defendants' unlimited promise to provide said Plaintiffs, and others similarly

situated, with a load management discount. These Plaintiffs are representative of all
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of those homeowners in Geauga County and Northeastem Ohio designated as "all
electric load" customers by Defendants, which customets constitute a subclass of the

PlaintitYclass in this action.

4. Plaintiffs, Gregg Soltis and Ieannine Soltis, were induced by Defendants' promises,
covenants, agreements, and representations and justifiably relied on Defendants'
agreements, promises, covenants, and inducements into equipping their home with
electric water heating systems in exchange for Defendants' unlimited promise to
provide said Plaintiffs, and othcrs similarly situated, with an electric water heating
discount These Plaintiffs are representative of all of those homeowners in Geauga
County and Northeastem Ohio designated as electric water heating customers, which
customers constitutes another subclass of the Plaintiffs' Class in this action.

5. The Plaintiff Class, including both subclasses, upon information and belief, consists
of more than 100,000 residential homeowners (and perhaps as many as 300,000
homeowners), residing in Geauga County and surrounding Northeast Ohio Counties

who are customers of Defendants and it is impracticable to bring them all before the

Court and would be contrary to the principles ofjudicial economy to do so; there are
questions of law or fact presented wbich are common to the entire class, or respective
subclasses accordingly; the claims of the named Plaintiffs, and named subclass
representative Plaintiffs, respectively, are typical of the claims 6f the class, or
respective subclass, as applicable; and the named Plaintiffs will fairly and adequately

represent and protect the interest of the class and subclasses.

PA RTIES/JURISDICTION/ V ENTUE

6. The named Plaintiffs are residents and residential property owners and/or occupants

residing in Northeast Ohio, sixty (60) of the named Plaintiffs teside in Geauga

County, Ohio.
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-t 7. The named Plaintiffs are customers of Defendants. Defendants, First Energy, and its

affiliated companies, CEI and Edison, conduct business in Ohio and Defendant, First
Energy, by and through CEI, conducts business in Geauga County, Ohio, including,

without limitation, entering into contracts with the Geauga County residents named as
Plaintiffs and thousands of similarly situated residents residing in Geauga County,
Ohio.

S. The real property owned by the Geauga County residents named as Plaintiffs, and
thousands of similarly situated Geauga County residents, adversely affected by
Defendants' breach of contract, tortious, and statutory misconduct described below is
located in Geauga County, Ohio.

9. Defendants, First Energy and CEI maintain facilities, equipment and employees in
Geauga County, Ohio

10. The Contractual agreements, misrepresentations, and fraudulent inducements,
complained of below, as to the Geauga County residents nained as Plaintiffs, occurred

in Geauga County, Ohio.

11. This action is brought for Declaratory Relief pursuant to O.R.C Chapter 2721.

12. This Court has Jurisdiction over the genuine cdntract disputes and genuine tort claims
raised in this Complaint even though the case involves public utilities; to clarify, this
action is not a"rate" setting case but rather a case related to contractual rights

existing between Plaintiffs and members of Plaintiff Class, and Defendants by reason

of a contract entered between said parties.

13. Plaintiffs are entitled to access to this Court to redress their genuine tort claims and

genuine contract claims pursuant to the Ohio Constitution.
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14. The Ohio Public utilities Commission is not a court of general jurisdiction and has no
powerto issue a declaratory judgment or to determine finally the legal rights and
liabilities with regard to Plaintiffs' contractual rights as to programs promised by
Defendants; nor to determine finally Defendants' liability for their tortious conduct
alleged in this Complaint

BACKGROUND

15. During the last approximately forty (40) years, Defendants, at various times, entered
into oral agreements with Plaintiffs and other similarly situated, whereby Defendants
agreed to provide an all clectric home discount in consideration of Plaintiffs
cquipping their homes with all electric heating systems and appliances.

16. Defendants placed no time limitations on their agreements, covenants, promises, and
inducements as to the all electric homes programs.

17. Plaintiff and others similarly situated justifiably relied on Defendants' agreements,
covenants, representations and inducements and equipped their homes with all
electric heating equipment, appliances, geothctmal heating systems and other electric
uscd in lieu of natutal gas or oil opemted heating systems and appliances.

18. Numerous Plaintiffs and others similarly situated purchased their homes in reliance
on Defendants' "all electric home" agreements, promises, and inducements, which

were not limited or conditional as to duration.

19. Defendants, by and through their agents, distributors, representatives, or employees
represented that the "all electric home" progretn would be "pemtanent" or unlimited

as to time or would be perpetual as long as the homeowners maintained the all

electric usage.
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20. Defendant, First Energy's affiliate represented to Plaintiffs residing in Geauga

County and Northeast Ohio, Thomas M. Logan, and others similarly situated, as far
back as 1988, that the all electric home program rate would not be affccted or
forfeited, by the removal of the rate from the files and that this rate would be
"guaranteed" as long as they wished to use it. •

21. To induce Plaintiffs, and others similarly situated, to purchase all electric homes or to

continue to use electric appliances and heating systems in their homes in lieu of
natural gas or other appliances or utilities, Defendants' maintained and provided to
Plaintiffs and others similarly situated discounts until May, 2009.

22. Until May, 2009, Defendants admitted and agreed that owners of all electric homes

were "grandfathered" or permanently entitled to the all electric home discount.

23. Plaintiffs' and others similarly situated, entitled to the all electric home status were
charged 1.9 cents per k wh.

24. Since Defendants unilaterally breached their agreement, promise and commitment to
Plaintiffs, and others similarly situated, with respect to all electric home status,
Defendants have increased their charge to 4 cents or more per k wh.

25. Defendants also induced the named subclass Plaintiffs, and other similarly situated, in
the electric water heating subclass into installing and/or ritaintaining electric water
heating system at those homeowners cost, by promising those individuals a special

discounted charge for electricity usage.

26. Defendants unilaterally terminated that electric water heating commitment, promise,

and agreement in May, 2009.
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27. Defendants also induced the named subclass Plaintiffs, and others similarly situated,
in the load management subclass into installing load management equipment in their
homes in exchange for a load management discount that allowed Defendants to
manage electric usage service provided to those homes.

28. The named subclass Plaintiffs, and others similarly situated,justifiably relied on
Defendants' agreements, covenants, promises, and inducements and installed load
management devices at those Plaintiffs', and others', cosL

29. By Defendants actions and practices over forty (40) years, Defendants have admitted
that Plaintiffs, and others similarly situated, are entitled to participate in the all
electric home, electric water heating program, and load management discount
progiams as a result of Ohio contract law based on oral contracts, inducements,
justifiable reliance on those inducements, and the partial performance doctrine.

30. In justifiable reliance on Defendant's representations and inducements, Plaintifi's, and

others similarly situated, (a) purchased all electric homes; (b) installed, maintained,
and replaced, electric appliances and heating systems in their homes, and refrained
&om using natural gas, heating oil or other non-electric utility services or appliances

in their homes, even though such altemative may have been less costly.

31. In reliance on Defendants' oral agreements, covenants, promises, and representations
as to all electric home, electric water heating, and load management discounts,

Plaintiffs, and others similarly situated, partially performed their obligations, duties,
and conditions with respect to said contracts by purchasing and maintaining all
electric homes and electric water heating and load management systems.

32. Defendants benefited by Plaintiffs actions by selling off-peak electricity in Geauga

County and Northeast Ohio, and now having a captive electric usage reliant group of

homeownets in Geauga County and Northeast Ohio.
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CLASS ALLEGATIONS

33. The named Plaintiffs bring this action on behalf of a class of all other persons
similarly situated which class consists of all persons who satisfy the following
criteria:

a. They are customers of Defendants who prior to hlay 2009, were classified by
Defendants as all electric home customers, or for subclass purposes, as
cloctric water beating and/or load management.

b. They had received the lower charges attributed to the all electric homes or
electric water heating or load management classifications.

c. After June 1, 2009, they no longer are so classified by Defendants and no
longer receive the full discount attributable to those classifications; and

d. They are and bave been residential customers of Defendants_

34. Upon information and belief^ the PlaintifYclass, including the subclasses, consists of
at least 106,000 customers of Defendants and is sufficiently numerous that joinder of

all members is impractical.

35. There are questions of law and fact common to the class, which questions
predominate over any questions peculiar to individual class members.

36. The named Plaintiffs, and named subclass Plaintiffs, have the same claims as the
members of the class, and subclasses, respectively. All of the claims are based on the

same factual and legal theories.

37. The named Plaintiffs, and named subclass Plaintiffs, will fairly and adequate

represent the interest of the class, and subclass, members and have retained

expericnced counsel. There is no reason why the named Plaintiffs and their counsel
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will not vigorously pursue this action.

38. Certification of a class pursuant to Ohio R. Civ. P. 23 (b)(1)(a) or (b)(2) or (3) is
appropriate. A class action is the only appropriated means of resolving this
controversy. In the absence of a class action, a failure of justice will result.

COUNT ONE

DECI.ARATORY JUDGMENT

39. Plaintiffs incorporate by reference paragraphs I through 38 above as if fully rewritten

herein.

40. Plaintiffs assert and maintain that Defendants have entered into an oral agreement
with Plaintiffs, and others similarly situated with respect to the all electric home,
electric water heating and load management discounts, Plaintiffs, and others similarly
situated, justifiably relied on Defandants' oral covenants, and promises by installing,
and maintaining all electric homes, electric water heating systems, and load
management systems at Plaintiffs' cost and to their detriment.

41. Defendants assert and maintain that they have no contractual duty or obligation to

Plaintiffs or others similarly situated with respect to the all electric home, electric

water beating or load management programs or that the Ohio PUCO somehow had

the power to absolve Defendants of their contractual comniitments and agreements

with Plaintiffs and other similarly situated, despite Defendants' approximately forty

(40) years of conduct and practices to the contrary.

42. A controversy exists between the parties as to the contractual duties owned by

Defendants to Plaintiffs and others similarly, situated with respect to the all electric

home, electric water heating, and load management programs.
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43. This action is brought under O.RC Section 2721.03 and 2721.04 and involves an
actual controversy between the parities, Plaintiff class members and Defendants for
which there is no adequate remedy at law.

44. Plaintiffs, and Plaintiffs' class, are entitled to a declaratoryjudgment ordering that

Defendants are contractually obligated to classify Plaintiffs, and Plaintiffs' class, as
customers entitled to the all electric home, electric water heating, and load

management discounts that they received as of April, 2009, retroactive to June 1,
2009, and ordering Defendants to refund all excess funds obtained by Defendants
from Plaintiffs and the Plaintiffs' class as a result of Defendants unilateral
teimination of the all electric home, electric water heating, and load management
progmm.

COUNTTWO

BREACH OF CONTRACT

45. Plaintiffs incorporate by reference pamgraphs I through 44 above as if fally rewritten
herein.

46. Defendants have breached their contractual obligation and commitments to Plaintiffs,

and Plaintiffs' Class, by unilaterally terminating the all electric home, electric water

heating, and load management programs.

47. As a result of Defendants' brcach, Plaintiff and the Plaintiffs' class, have been
damaged and continued to be damaged economically by the excess charges resulting

from Defendants and unilateral conduct in an amount that exceeds Fifty-Million

Dollars ($50,000,000.00) as shall be more fully shown at trial, to which Plaintiffs and

Plaintiffs class are entitled to judgment and relief.
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E
COUNrTHxaE

FRAUDULENT INDUCEMENT/JUSTIFIABLE RFLIANCE

48. Plaintiffs incorporate by reference paragraph I through 47 as if fully rewritten herein.

49. During the period starting in the early 1990's until spring 2009, Defendants, by and
through their agents, representatives and/or employees, falsely represented to
Plaintiffs, and the Plaintiffs' class, that if they maintained all electric homes, electric
water heating, and/or load bearing devices, Defendants would permanently include
them as all electric home, electric water heating and/or load management eustomers,
as applicable, at a reduced rate, which in the case of all electcic home customers was
approximately 1.9 cents in January, 2009.

50. Plaintiffs, and members of Plaintiffs' class, justifiably believed and relied on said
representations by Defendants and purchased and maintained all electric homes,
refrained from purchasing homes with non-electric heat and appliances, installed
clectdc water heating systems, and/or installed load management devices, all at their
expenses.

51. Plaintiffs, and members of Plaintiffs class, would not have taken the actions described
in paragraph 50 above except for the fact that they relied upon the false
representations made as alleged above, and as a result Plaintiffs and the Plaintiffs
Class have suffered injury, damage and loss in excess of Fifty-Miflion Dollars
($50,000,000.00) shall be shown at trial.

COUNTFOUR

INJUNCTIVE RELIEF

52. Plaintiffs incorporates by reference paragraph 1 through 51 above as if fully rewritten
herein.
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53. To the extent Defendants breach of its agreement with Plaintiffs, and the Plaintiffs'
class members, and Defendants' tortious conduct has resulted in Defendants charging
Plaintiffs and Plaintiffs' class members two to three times the monthly amount that
was charged under the all electric home, electric water heating and/or load
management programs, numerous Plaintiffs, and class members are at risk of losing
their electricity service, receiving a bad credit rating, or the reduction in the market
value of their property; ali of which harm is irreparable and is not redressed by an
adequate remedy at law.

i 54. Unless preliminarily and permanently enjoined, Defendants' actionable conduct will
continue to cause irreparable harm to numerous Plaintiffs and members of the
Plaintiff class.

55. To prevent such ongoing irreparable harm, Plaintiffs, and Plaintiffs' Class, are
entitled to an order preliminarily and permanently enjoining Defendants from
collecting or pursuing collections against Plaintiffs, and Plaintiffs' class, in excess of
the charges assessed as of January 1, 2009, with respect to the all electric home,
electric water heating, and load management progr•ams.

WHEREFORE, Plaintiffs request that this Court grant the following relief in their
favor, on their own behalf and on behalf of the Plaintiff class, and subclasses, as
applicable, and against Defendants, as appropriate, to wit:

A. To certify this action as a class action and the class and subclasses above
pursuant to Ohio Civil Rule 23;

B. On Count One, A declaratoryjudgment ordering that Defendants are
contractually obligated to classify Plaintiffs, and Plaintiffs' class members, as

customers entitled to the all electric home, electric water heating, and load
management discounts effective as of January, 2009 and ordering Defendants

to refund all excess funds collected to date to Plaintiffs and Plaintiff class

member,

C. On Counts Two and Three, a judgment in favor of Plaintiff and the Plaintiff

Class and against Defendants in excess of Fifty-Million Dollars
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($50,000,000.00) as shall be more Cully shown at trial;

D. On Count Four, an order enjoining Defendants collections of excess charges

as described in paragraph 55 of the Complaint;

E. For compensatory, incidental, and consequential damages, in such amount as

shall be detetmined at trial;

F. For attorney's fees, litigation expenses, and costs to the extent permitted by

law; and

G. For such other relief as this Court deems equitable, necessary, proper orjust.

Respectfully submitted,

Timothy J. Grendell, Esq. (0005827)

6640 Harris Road
Broadview Heights, Ohio

(P) 216-904-0029
(F) 614-220-0833

Michael E. Gilb, Esq. (0029868)
7547 Central Parke Blvd.
P.O. Box 773
Mason, OH 45040
(P)513-204-6703

Christina F. Londrico, Esq., (0085091)

P.O. Box 56

Richfield, Ohio 44286

(P) 216-376-8320

Attomeys for Plaintiffs
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JURY DEMAND

Plaintiffs demand a ttial by jury as to all factual issues in this action, including, without
limitation, any factual issues predicate to the declaratoryjudgment claim in Count One of the
ComplainL

Timothy J. Grendell, Esq. (0005827)
Attomey for Plaintiffs
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BEFORE

TI-IE FLTBLIC U11LII'IES CO&INIISSION OF OHIO

In the Matter of the Application of O1iio
Edison Company, The Cleveland Electric
Illuminating Company, and The Toledo
Edison Company for Approval of a New
Rider and Revision of an Existing Rider.

)

) Case No.10-176-EL^ATA

)

FINUING AND ORDER

The Commission finds:

(1) Ohio Edison Company, The Cleveland Electric Illuminating
Company and The Toledo Edison Company (collectively,
FirstEnergy) are elect'ric utilities as defined by Section
4928.01(A)(11), Revised Code.

(2) Various residentiai all-electric rates were implemented and
revised over the years in the service territories of FirstSnergy,
beginning in January 1974. These rate structures were declining
block structures such that the customer's rate decIined with
greater electricity usage.

(3) On Ju1y 6, 1999, Amended Substitute Senate Bill No. 3(S.B. 3)
was signed by the Governor and most provisions became
effective on October 5, 1999. Among other things, S.B. 3
unbundled generation rates and froze distribution rates at their
current levels throngh the end of the five-year market

development period.

(4) On January 4, 2006, the Conunission issued its Opinion and
Order in FirstEnergy's rate certainty plan adopting an agreement
among the parties that included a provision that certain all-
electric residential rate schedules for FirstEnesgy wouid no
longer be available to new customers or new premises be$nning

January 1, 2007. In ie FirstEnergy, Case No. 005-1125-EirATA, et
aL, Opinion and Order Qanuary 4, 2006) (citing Stipulation at 12
(September 9, 2D05)).

(5) Oa, January 21, 2(109, the Commission fsaued its Opinion and
Order in FirstEnergy's' distribution rate case. In re FirstEnerg,y,

Case No. 07-551-EirAIR, et al., Opiruon and Order (lanuary 21,
2009). In order to simplify Firstfinergy's existing rate stntclure,
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10-176-EL-ATA -2-

consistent with S.B. 3 mandates, the Commission also approved
FiustEnergy's proposed consoNdation of 32 different rrsidential
distribution rate schedutes into a single neridential disttIbution
rate Bchedule for each eLectric utility. However, in order to
mitigate the impact upon residential customers afEected by the
consolidation of the rate schedules, the Conuniasion approved a
residential distribution credit for certain nsidential cvsbomers. Id.
at 23-24. These customers included many who had been taking
service under all-electric neadendal rate schedutes. Tlwse
customers had received a substantial discount on their winter
rates prior to tliis rate schedule consolidation and recelved a
discount after the consolidation based upon the Commission's
principle of gradualism. Id. at 29.

(6) On March 25, 2009, the Commission issued its Second Opinion
and Order in FirstEnergy's electric security plan (ESP) proceeditis,
approving the stipulations filed by various parties. In re

FirstHmrgy, Case No. 08-935-E[rSSO, et al., Second 0pinion and
Order (Marrh 25. 2009). Amottg other teims, the ESP stipulatioms
provided that, for tfie period between June 1, 2009, and May 31,
2011, genesatioa rates would be determined by a competitive bid
process (CBP). Further, in order to create a generation rate
strocture that woald be consistent with the distribntion rate
structure approved in FixvF.nezgys distribution rate case, the
Cornmission approved the consolidation of the various residential
generation rate schedules into a single resSdential generatian rate
schedule for each electric utility. Id. at 910. The Commission also

approved a residential generalion credit for customers who were
impacted by the generation rate schedule consoHdation In order to
mitigate the impact of the consolidation. Id. Again, the innpacted
customers included a number of cvstomers taking service under
the discoanted all-electric residential rate schedules.

(7) The distribution and generation credits provided to customers
affected by the rate schedule consolidation in both proceedings
represent total rate discaunts of 3.6 cents per kWh.

(8) In Case No. 08-935-EGSBO, the Commission approved the
implementation of Rider DDC for FirstEnergy to allow for the
recovery of cvtain accounting deferrals and carrying charges for
post datecertain distribution expenses, line extension charges,
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10-176-ELrATA

and trazisiiion taxes. Rider DDC was to take effect on January 1,

2011, and exist for 25 years. However, on August 19, 2009, we
deeeratined that it would be beneficial to both residential and
nonresidential customes to reduce carrying costs on these
deferrals by beginning to recover the deferrals in an aocelerated
manner (i.e., over the period September 2009 through May 21111,
excluding summer months). in re FiretEnergy, Case No. 09-641-

EL-ATA, et al., Finding and Order (August 19, 2009) at 4. The
revised riders were implemented to replace the exdating riders
and reduce the iength of the recovery periods. The early
recovery of the deferrals was estimated to save $178 millfon for
residentiel customeis and $142 m4llfon for nonresidential
customers. Id.

(9) There has been substantial public concem expressed regarding
certain aB-electric residential customets' bills, rwtwitbstanding
the discounts provided to these customers.

(10) The Commission finds that, until such time as the Conmmission
determines the best long-term solution to this issue, rate relief
should be provided for all-electri.c residentlat eustomerc.
Accordingly, we direct FirstEnergy to file tariffs for the all-electric
rpsideatial subscribers that will provide bill impacts
commensurate with FirstEnergy's December 31, 2008, charges for
those customeis.

(11) Given that, in the ESP stipulations, the parties agreed that
FirstEnergy should procure generation through a CBP and that
all wholesele generation costs should be recovered through retail
rates,further proceedings reganding the recovery of the revenue
shorkfall are necessary. Tn tile interim, the CommisWon wiR
authorize FirstEnergy, pursuant to SecHon 4905.13, Kevised
Code, to modify its accounting procedures to defer the dlfference
between the rates and charges to be charged tn the all-eleetric
residential customeis as the result of the Commission's order in
this proceeding and the rates and chargea that would otherwise
be charged to those cusbDmers.

(12) However, the Commissioa acknowledges diat this is not a long-
term solution to this issue. Therefore, we direck Staff to
investigate and file a report in this proceeding regarding the
appropriate long-term rates that should be provided to all-
electric residential customers of FirstEnergy. In tlus report, Staff

-3-
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should 'uulade a range of options regarding pmpoaed rates and
discounts to be provided to aIl-electsic residential customers.
&aeh option should be supported by a thoraugh statistical
analyais, which includes the b3ll impact upon all-electric
residential custpmers at various ranges of consumption levels
and the number of a!1-electric residential customers within each
range. Further, the report should include a range of options for
the Commission regarding the recovery of the revenue ahorttall
as a result of the discounts provided to all-electric residential
custvmers, induding from which cvstomer clesses and rate
schedules FirstEnergy should recover the revenue shortfall and
the bill impacis on those cusbomers.

(13) Unless otherwise ordered by the Commisston, Staff should 81e its
report with the resalts of its investigation in this docket within 90
days. After the 3taff has filed its report, the Commission wili
establish, by subsequent entry, a period for the filing of
comments by interested persons.

(14) Moreover, pursuant tv Rule 4901:1-18-04, O.A.C, we find that
FirstEnergy aha11 work with impacted customers, upon contact by
a customer whose account is delinquent or who desires to avoid a
delinquency, to make reasonable extensions or other extended
payment. plans appropriate for both the custoaler and
F4rstEnergy. AdditionaIly, FirstEnergy shall inform the custvmer
of the one-sixth payment pian, the one-third winter heating
season payment plan, and the availability of the percentage of
income payment plan if eligible, in the event that a mutual
payment aaangement cannot be worked out.

-4-

It is, therefore,

ORDERED, That rate reiief be provided as d'uected herein. It is, further,

ORDERED, That FirstEnezgy be authorized to modifp Its accounting procedures
as set forth in Finding (11). It is, fiuther,.

ORDERSD, That FisstEnergy file, in final form, four complete copies of the
tariffs, consistent with this Finding and Order, within 14 days of the issuaaoe of this
Finding and Order. FirstBnergy shall file one copy in its TRF docket (or make such
filing eledronicaAy as directed in Case No. O6r900-AU-W VR) and orte copy in this cm
docket. The remainiag two copies shall be designated for distribution to the Rates and
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Tari{fs, Energy and Water Division of the Commission s Utilities Department It is,
further,

ORDERED, That the effective date of the revised tariffs sha11 be a date not earlier
than the date of thfs Finding and Order and the date itpon which four complete copies
are filed with the Commis®ion The riew tariffs stiall be effective for servicea rendered
on or after such effective date. It is, further,

ORDERED, That FirstHnergy Aotify its all-electric residential customers of the
tariff revisions via a bill message, bill iasec#, or separate mail9ng within•30 days of the
effective date of the tariffs. A copy of the customer notice ahall be sabmitbed to the
Comailssion's Service Monitoriing and Enforcement Department, Reliability and Service
Analysis Division, at least 10 days prior to its distt'ibuti,on to customers. It is, further,

ORDERED, That nothing in this: Finding and Order shatl be b9nding upon tflis
Ca*+**+±asion in any fntLue proceeding or investigation irivo?ving the justness or
reasonableness of any rate, charge, rule, or regnlation It is, farther,

I

Appx. 59



10-176-EL-ATA -6-

ORDERED,'11tiat a copy of this Finding and Ocder be served all parlies of record.

Paul A. Centolella

Valerie Al^ Cheryl L Roberto

GAP/KWB/dah

Entered in the Jonrnal

Rened J. Jenkins
Secretary
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BEFORE

THE pUgLTC U'PII.I7TES COhMSSTON OF OkIIO

In the Matter of the Application of Ohio )
gd3son Company, The Clevelazkd Eleclric ) Case No.10-176-ffirATA

Illuminating Company, and The Toledo )
.Edison Company for Approval of a New )
Rider and Revision of basting Rider. )

SECOND ENITRY ON REHfiABING

The Coaunissioa finds:

(1) Ohio Edison Company, The Clevelend ©ectric lIluminatmg
Company, and The Toledo Edison Company (FirstEnergy or
the Companies) are public utilities as defed in Section
4905.02, Revised Code, and, as sudi, are subject to ttne
jurisdiction of this Commission.

(2) On February 12, 2010, FirstFnergy filed an application in this
proceeding to revise its current tariffs in order to provide rate
relief to certain "all-electric" customers.

(3) On March 3, 2010, the Commfssian issued its Finding and
Order in this proceeding, approving FirstF.nzrgy's applicration
as modified by the Commissfon.

(4) Section 4903.10, Revised Code, states that any party. to a
Commisaion proceeding may apply for rehearing with respect
to any matters deteemined by the Commission withfn 30 days
of the entry of the order upon the Commieslon's journal.

(5) On March 8, 2010, the Ohio Consumeis' Counsei (OCC) fded a
request for darification and, in the alternative, application for
rehearing. In the application for rehearing, OCC aIIeges that
the Finding and Order was unjust and unreasonable on fonr

separate grounds.

(6) On March 18, 2010, First6nergy filed a memorandum oontra
OCC's application for rehearang,.

(7) In OCC's first assignment of error, OCC coritends that the
Commission erred when providing rate relief for "all-electric"
customers wit}wut specifying that those ceskonuss are the
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same customers who would benefit hoa► lower rates as

proposed by OCC. The Conunission will darify that the
Finding and Order applies to aII residential costomers who had
previously been billed under the "all-eleclric" rate schedules

spe 'cif'ied in FirsEEnergy'e application in this proceeding as well

as to any other residential custoauer who is the succeseor

acoount to a customer who had previously qualified under the
"all-electric" rate schedules, notwithstanding the provisions of

the stipulation in In re FfrstEnergy, Case No. 05-1125-HfrATA9

etal

Further, the Commission expects that, at a minimum, the rate
relief will remafn ia effect tbrough the next winter heating
season. With these darifications and based upon the public
interest in this docket, we believe that the 90-day deadline for
the Staff investigation to be completed is not advisable.
Therefore, we direct Staff to continue its investigation and to

develop a process, which °^"„"" that interested parlies and
stakeholders have a meaningful opportanity to participate in
the resolution of the issues raised inthis proceeding.

Aceordingly, in light of these clarifications, the Commission

finds that OCC's fitst assignment of error is moot. However,
the Commission notes that the tariffs submitted by FirstEnergy
on March 17, 2010, in this prooeeding appear to limit the
residential generation credit rider (RGC) to customers who
were tal3ng service from the Comparues on Aprr1 30, 2009,
under the "all-electric" rate sdudules. The Commission finds
that this provision is inaonsiatent with our darification and
dirads the Companies to file ievised tariffs, within seven days,
whic.h are consisbent with the Finding and Order, as darified by
the Commissfon.

(8) In its second assignment of errvr, OCC argues that the
relationship between resfdent9ai rate schedules and the "all-
electric" rate schedules shoutd be restored conaerning

.customer, klowatt-hovr, and demand charges m distribution
and generation rates. Thus, OCC daiaes, every residential
customer would be responsible for unchanged additional
charges and riders.

The Commiesion finds that rehearing on this asdgnment of
error should be denied. Ia our Finding and Order, the

-2-
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Commission intendad that the rate relief provided to "aII-
electric" residernial castomers result in bill impacts which are
commensurate with the charges paid by these customers as of

De¢eember 31, 2008. OCC's proposed changes would not return
"a1l-electric" residential custoaters to their prior rates and, thns,
would undmminP the rate relief provided to "aIl-dec#tia"
residential customms by the Finding and Order.

(9) In support of its third assignment of ermr, OCC argues that an

investigation shauld be conducted regard9ng alleged promises
and induo`ments made by the Companies to "all-electric"
residential customers.

The disoaimts previously provided to "all-electrie residential
cnstomers, which were restored by the CommLssion ia our
Fmding and Order, were provided pursuant to the terma of
FustEnergp's Corcnm3ssion-approved tariffs. OCC alleges that
F'ustEnergy made additional promises and inducements,
directly or indirectly, to residertitial customers outside of the
express terms of those tariffs. OCC's alaims appear to be made
under laws governing contracts and eqnitable remediea.
However, the Supreme Court has held that the Commission
has no power to determine >ega1 rights and liab7ities in ases
solely involving eontract rights even though a public utility is
involved. Marksting Research Service, Inc., v. Pub. LItrT. Comm.

(1987), 34 Ohio St.3d 5Z, 56. Therefore, the adjudication of any
alleged agreements, promises, or inducements made by the
Companies outside of the express terms of its tariffs, as alleged
by OCC, is best suited for a oourt of general jurisdidion rather
then the Commission. Tluerefore, the Commission finds that
reheazing on tl* assigrunent of errar should be denied.

(10) With respect to OCC's fourth awignn?ent of error, OCC claims
that the Commission erred because it faiied to grant OCC's
motion to intervene ia tlris proceeding- However, the
Commission granted intervention to OCC in our Entry on
Rehearing dated April 6,2010. Accord'mgly, OCC's assignment

of error is moot.

It is, therefore,

ORDERED, That the application for rehearing filed by OCC be denied. It Is,

further,
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ORDERED, Thak, within 7 days, F'ixstEnergy File, 3n final fornL foat comPlebe oopies
of the tariffs, consiatent with this Semnd Entry on Rehearing. PirstEnergY shaH file one
copy in its TRF docket (or make surh filing electronicaIIy as direc6ed in Case No. 06-900-
AU-W VR) and one copy in this rase docket The renlaining two copies 41011 be designated
for distribution to the Rates and Tariffe, Energy and Water Division of the Comat9saiam's
Utilities Department. It is, fvrther,

ORDEHED, That the effective date of the new tariffs shafl be a date not eaz'Iia' than
the date of this Scbond Entry on Rehearing and the date upon which fonr complete copies
are filed with the Commission The nzw tarif(s shall be effective for aervices rendered on
or after such effect7ve date. It is, further,
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ORDE,RED, That a capy of this Entry on Rehearing be served upon all partiee of

record.

Schriber ChairmaaA2 R.an ,

Paul A. Centoleba Valeria A. Lemnve

Steven D. Lesser Cheryl l.. Roberto

GAP/sc

Entered in the Journal

APR 15 20f0

Rened J. Jenkins
Secretary
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I
BEFORE

THE pUBLIC Ul'ILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio
Edison Companyy, The Cleveland Slectric
Dluminatin.g Company, and The Toledo
Edison Company for Approval of a New
Rider and Revision of an Existing Rider.

)

Case Nos.10-176-StrATA

)
)

ENTRY

The attomey examiner finds:

(1) Ohio Fdison Company, The Cleveland IIectric I!larninating
Company, and The.Toledo 8dison Company (FfrstEnergy or
the Companies) are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdietion of this Coaunission.

(2) On February 12, 2010, FirstEnergy filed an application in this
proceeding to revise its current teriffs in order to provide rate
relief to certain all-eleclric customers.

(3) On March 3, 2010, the Commiasion issued its Finding and
Order in this proceedSng, approving FirstEnergy's application
as modified by the Commi.s,aion and providing interim rate
relief for all-plectric readential customers. On March 8, 2010,
the Ohio Consumers' Counsel (OCC) filed an application for
rehearmg. On April 6,2010, the Commission granted rehearing
for the purpose of further consideratioa of the matters specified
in the application for rehearing. Subsequently, on April 15,
2010, the Commission denied rehearing in our Semnd Entry an
Rehearing (April 15 Bntry) in this Foceedfng:

On April 2, 2010, FirstEnergy also filed an apptication for
rehearing regarding the Commission's March 3, 2010, Finding
and Order. The Commission granted rehearing on April 28,
2010, in the Third Entry on Rehearing in this proceeding.

On May 14, 2010, FirstBnergy frled an application for rehearing
regarding the April 15 Entry. Further, on May 17, 2010,
Industrial Energy Energy Users-Oluo (IEU-Ohio) and OCC
each filed applications for rehearing aiguing that the Apri115
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Entry is urueasonable and unlawful on two separate grounds.
On June 9, 2010, the Comaiission granted rehearing for the
purpose of further consideration of the matters specified in the
May 14, 2010 FirstEnergy application for rehearing and the
May 17, 2010 applications for rehearing filed by IEU-Ohio and
by OCC.

(4) In the Finding and Order issued on March 3, 2010, the
Commission directed Staff to file a ieport regarding the
appropriate long-term rates that should be provided to all-
electric residential customers of First&nergy. The Commission
further directed that Staff provide a range of optfons regarding
proposed rates and discounts for all-electsic residential
customers and that each option be supported by a thorough
stat9sticai analysis, including the bill impact upon all4lectric
customers at various levels of consumption and the number of
all-electric residential customers at each consumption level.

(5) On Sepbember 24, 2010, the Staff fited its report as directed by
the Commission. The Staff Report oudines six different options
for the reduction or elimiaation of the discounts provided to
all-electric customers as well as the biIl impacts for each option.

(6) The attorney araminpr finds that the following procedural
sdiedule should be established for these proceeding:

(a) Motions to intervene in this proceed'u ►g should be
filed by November 1, 2010.

(b) Testimony on behalf of the Companies and
intervenors should be filed by November 15,
2010.

(c) A prehearing conference should be held on
November 18, 2010, at 10:00 a m., at the offica of
the Commission,180 E. Broad Street, 11'h Floor,
Hearing Room 11-A, Columbus, Ohio 43215.

(d)' The evidentiary hearing sMl commence on
November 29, 2020, at 10:00 a.m., at the offices of
the Commission, 180 E. Broad Street, 11ib F1oor,
Hearing Room 11-A, Columbus, Ohio 43215.
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(7) In order to provide customers of FirstEne'gy a reasonable
opportunity to provide public testimony regarding potential
rates to be charged to all-e]ectric customers, the foRowing local
public hear7ngs will be conducted on the following dates:

(a) Monday, October 25, 2010, at 6:00 p.m., at the
Sandusky Community Church of the Nazarene,
1617 MiIan Road, Sanduaky, Ohio 44870.

(b) Tuesday, October 26, 2010, at 6:00 p.m., at the

(8)

Maumee Municipal Building, 400 Conant Street;
Maumee, Oluo 43537.

(c) Wednesday, October 27, 2010, at 6:00 p.m., at the
Strongsville High School, 20025 Lunn Road,
StrongsviIle, Ohio 44149.

(d) Wednesday, November 17, 2010, at 6:00 p.m-, at
the North Ridgeville Education Center
Conununity Room, 5490 Mills Creek Lane, Norti►
RidgevilIe, Ohio 44039.

(e) Wednesday, November 17, 2010, at 6:00 p.m., at
Timmons Blementary School, 9595 East
Washington Street, Chagrin Palls, Ohio 44023.

(f) Thursday, November 18, 2010, at 6:00 p.m., at the
8pringf9eld City HaIl, City Forum -1st Floor, 76
East High Street, Springfield, Ohio 45502.

Pursuant to Rule 4901:1-35-06(A), Ohio Administrative Code
(O.A.C.), FirstBnergy should publish legal notice of the
application and scheduled local and evidentiary hearings in a
newspaper of general circulation in each county in its service
territory. Publication of the notice should be completed by
October 22, 2010. The hearing notice should not appear in the
Iegal notices section of the newspaper. The notice should read
as follows:

LEGAL NOTICE

The Public Utflities Commission of Ohio has scheduled local
hearmgs and an evidentiary heazing in Case No. 10-176-EL-

ATA, !n the Matfer of the Appiieation ofOhio Edison Company, The
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Cleveland Efecbic lIIuneinating Cotxpany, and The Toledo Edison

Company for Approua) of a New Rider and Revision of an Existing

Rider. In this pro4d7ng, the Commission wiII consider the
companies' application to provide rate relief for certain ali_
eiectric residential customers. On September 24, 2010, the staff
of the Pubiic Utiliti Commission of Ohio issued a report of its
investigation into t^ application filed by the companies. In the
staff report, staff ^rovided a range of options regarding
potential rates to ; be charged to ail-electric residential
customers.

The local hearings aie scheduled for the purpose of providing
an opportonity for interested members of the public to testify
in this proceeding regarding potential rates to be charged to all-
electric customess. The lacal hearings will be held as follows:

(a) Monday, October 25, 2010, at 6:00 pm., at the
Sandusky Community Chun:h of the Nazarene,
1617 Milan Road, Sandusky, Ohio 44870.

(b) Tuesday, Urtbber 26, 2010, at 6:00 p.m., at the
Maumee Murucipal Building, 400 Conant Street,
Maumee, Ohi4 43537.

(c) Wednesday, OI^. ctober 27,2010, at 6:00 p.m., at the
Strongsville ^3igh Schooi, 20025 Lunn Road,
Strongsviile, Ohio 44149.

(d) Wednesday, I4ovember 17, 2010, at 6:00 pm, at
the North Ridgeville Education Center
Community Room, 5490 Mills Creek [.ane. North
Ridgeville, Ohio 44039.

(e) Wednesday, November 17, 2010, at 6:00 p.m., at
Timmons Elementary School, 9595 East
Washington Street, Chagrin Falls, Ohio 44023.

(f) Thursday, November 18, 2010, at 6:00 p.m., at the
Springfield City HaII, City Fornm - 111 Floor, 76
East Hfgh Street, Springfield, Ohio 45502.

The evidentiary hearing regarding the provisions of the
comparues electric security plan will commence on Monday,
November 29, 2010, at 10:00 a.m., at the offices of the
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Commission, 11lb Ffoor, Hearing Room 11-A, 180 East Broad

Street, Columbus, Ohfo 43215.

Further information or a copy of the staff report may be
obtained by contacting the Public Uti7ities Commission of Ohio,

180 East Broad Street, Columbus, Ohio 43215-3793;. by calling

the PUCO hotiine at 1-800-686-78261 or by going to the PUCO
website at www.vnco.ohio.aov, selecting DIS, and inserting the
case number referenced above.

It is, therefore,

ORDERED, That the procedural schedule set forth in finding (6) be adopted. It is,

further,

ORDERED, That local public hearings in this proceeding be held as set forth in

finding (7). It is, further,

ORDERED, That FirstEnergy publish notice of the hearings as set forth in finding

(8). It is, further,

ORDERED, That a copy of this Entry be served upon ap parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Attorney Examiner

Entered in the ]ournal
oCr flszmo

Renei; J. Jenkins
Secretary
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BEFORE

THE PUBI.iC UTILITIES COMMIB6ION OF OHIO

In the Matter of the Application of Ohio )
Edison Company, The Clevetand IIectric )
Illumxnating Company, and The Toledo ) Case No.10-176-SL-ATA

Bdison Company for Approval of a New )
Rider and Revision of an Exist9ng Rider. )

TRY

The attorney examiner finds:

(1) Ohio Edison Company, The Cleveland Electric IAuminatfag
Company, and The Toledo F.dison Company (FiretEnergy or
the Companies) are public utiiities as defim:d in 3ection
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Cornmissioa

(2) On Febrnary 12, 2010, FirstEnergy filed an application in this
proceeding to revise ils current tariffs in order to provide
rate rellef to cextmn all-electric customers.

(3) On March 3, 2010, the Comudssion issued its Finding and
Order ia this proceeding, approving FirstEneig}rs
application as modified by the Commission and providing
inbea9m rate relief for all-electric residential customers. On
March 8, 2010, flve ohio Consumers' Counsel (OCC) filed an
application for re.hearing. On April6, 2010, the Comaiis.sion
granted rehearing for the purpose of further consideration of
the matters specified in the application for rehearing.
Subsequentiy, on April 15, 2010, the Comuiission denied
rehearing in its Second Entry on Rehearing (April 15 Enhry)
in this proceeding. On April Z 2010, FirstEnergy also filed
an application for rehearing regarding the Commissioes
March 3, 2010, Finding and Order. The Commi.ssiori granted
rehearing on Apri128, 2010, in the Third Entry on Reitiearing
in this proceeding,.

On May 14, 2010, FirstEnergy filed an application for
rehearing regarding the April 15 Entry. Further, on May 17,
2010, Industrlal Energy Energy Users-Ohio (IBU-0hio) and
OCC each filed applications for rehearing regaTdaa+g ft
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April 15 Entry. On June 9, 2010, the Cammission.granted
rehearing for the purpose of further cons.ideratian of the
matters specified in these applications for rehearing.

(4) In the Finding and Order issued on March 3, 2010, the
Comm{ssion directed Staff to file a report regarding the
appropriate long-term rates that ahould be provided to
all-electric residential customers of pirbtEnergy. The
Commission further direc6ed that Staff pravide a range of
opgons regarding proposed ratee and discounts for
all-eJectric residentiaf customers and that each option be
auppoded by a thorough statiatical analysis, including the
bill impact upon all-electric customers at various levels of
consumption and the number of all-rlectric residential
custoaters at each consumption leveL

(5) On c.,epbember 24, 2010, the Staff fded its report as directed
by the Commission In the Staff Report, the Staff provided
six different options for the reduction or elimination of the
discounts provided to all-elactric customess as well as the
biIl impacts for each option

(6) On October B, 2010, the attorney examiner issued an entry
eetiing a procedural schedule for this proceeding
ordering the Companies to publish notice of the local public
hearings. However, due to unforeseen scheduling con6icts,
the attorney examiner finds that the scheduIe for pubHc

hearings should be revised and that the local public heariags
wifl be conducted on the following dates:

(a) Monday, October 25, 2010, at 6:00 p.m., at the
Sandusky Community Church of the
Nazarene, 1627 Milan Road, Sanduslcy, Ohio

44870.

(b) Tuesday, October 26, 2010, at 6:00 p.m., at the
Ivlaumee Mimicipal Buildmg, 400 Conant
Streek, Maumee, Ohio 43537.

(c) Wedxesday, October 27,2010, at 6:00 pm., at
the Strongsville High School, 20025 Lunn
Road, Strongsville, Ohio44149. a

-2-
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(d) Thursday,.November 18, 2U10, at 6-100 p.m., at
the Springfield City Hall, City Forum - 1o
Floor, 76 East High Streek, Springfidd, Ohio
45509

(e) ivionday, November 22, 2010, at 6:00 p.m., at
the North RidgeviIle Education Center
Community Room, 5490 Mills Creek I-ane,
North Ridgevdle, Ohio 44039.

(fl Tuesday, November 23, 2010, at 6:00 p.m., at
L,akeland Community College, 7700
Clocktower Drive, K4rtland, Ohio 44094-5198.

(7) Anyone wishing bD share mformation with the Commission
regarding any aspect of potential future a11-electric rates is
encouraged to attend and participate in one of the local
public hearings. The Coauniss9on has been comtacted by
more than 650 people ffirough enmails, letters and phone calls
exprmmg concerns about all-electric rates. After reviewing
these letters, the Commission is particu4irly tnterested in
receiving nnore information at the public hearings about the

follow+nS-

Commitments: If you are in an allzlectric home, what
contracts or written documentation do you have regarding
your electric rates now and in the futare? Was there a
commitment that the rate would remain with the home for

future owners?

Electric vs. Natural Gas: If you are in an all-etectric home,
do you think the Commission shonld take into aocount, in
sett3ng rates, any difference ia cost between heating a home

with natural gas or with electricity?

Rate Shock: All-electric homes have had discounted rates
for many years. However, future events and policy changes,
such as federal environmei►t regalations and wholesale
market changes, could make it neceseary to alter the
discount that may be approved in this case. What is a fair
way to move or phase in all-eleciric home bills to
accommodate these changes without causing rate shock and
without bnrdening other cuslnmers?
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(8) FlrstEnergy should publish legel notice of the application
and scheduled local and evidentiary hearings in a
newspaper of general circulation in each county in its service
terribcrty. PublicaBon of the notice should be completed by
October 22, 2010. The hearing notice shauld not appear in
the legal notices section of the newapaper. The notice should

read as follows:

LBGAL NOTICB

The Public Utaities Commission of Ohio has scheduled local
hearings and an evidentiary hearing in Case No.10-176-Hir
ATA, In the Nlatter of the Application of Ohio F.di.son
Company, The Qeveland IIectric IIluminating Company,

and The Toledo Edison Company for Approval of a New
Rider and Revision of an Bxisting Rider. In this proceeding,
the Commission w01 consider the companies' application to
provide rate relief for certain . all-electric residential
customers. On September 24, 2010, the staff of the Public
Utililies Commission of Ohio issued a report of its
investigation into the application filed by the companies. In
the staff report, staff provided a range of oplions regarding
potentiai ra6es to be charged to alt-electric residential

customers.

The local hearings are seheduled for the purpose of
providing an oppornmity for interested members of the
public to testify in this proceeding regarding potential rates
to be c.harged to customers in all-electric customers. Major
issues in this case include:

Commitment9: If yau are in an all-electric home, what
contra,cts or written documentation do you have regarding
your efectric ratPs now and in the future? Was there a
commitment that the rate would remain with the home for
future owners?

Electric vs. Natural Gas: if you are in an all-electric home, do
you think the Cominission shonld take into account, in
aetting rates, any difference in cost between heating a home
with natural gas or with electricity?
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Rate Sb c c: AIl-electiric homes have had discounted rates for
many years. However, future events and policy changes,
such as federal environment regulations and wholesale
market changes, could make it necessary to alter the
discount that may be approved in this case. What is a fair
way to move or phase in all-electric home . bilia to
aocommodate these changes without causing rate shock and
without burdetvrtg other customers?

The local hearings wiIl be held as follows:

(a) Monday, Octoba 25, 2010, at 6:00 p.m, at the
Sandusky Coatmunity Church of the
Nazarene, 1617 Milan Road, Sandusky, Ohio
44870.

(b) Tuesday, October 26, 2010, at 6:00 pm, at the
Mamnee Municipal Building, 400 Conant
Street, Maumee, Ohio 43537.

(c) Wednesday, October 27, 2010, at 6:00 p.m., at
the StrongsvIlle I-Tigh SchooL 20025 Lunn
Road, Strongsville, Ohio 44149.

(d) Thursday, November 18, 2010, at 6:00 p.m., at
the Springfield City Hall, City Forum - 1-t
Ploor, 76 East High Street, Springfield, Ohio
45502.

(e) Monday, November 22, 2010, at 6:00 p.m., at
the North RidgeviIle Education Center
Communlty Room, 5490 Mills Cseek Lane,
North Ridgeville, Ohio 44039.

(fj Tueeday, November 23, 2010, at 6:00 p.m., at
Lakeland Community College, 7700
Clocktower Drive, ICirtland, Ohio 44094-5198.

The evidentiary hearing in this proceeding will commence
on Monday, November 29, 2010, at 10:00 am., at the offices
of the Comtnission, Hearing Room 11-A, 180 East Broad

Street, Columbus, Ohio 43215.
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Furtther infomtiation or a copy of the staff reportmay be
obtained by contacting the Public Utilities Commiesion of
Ohio,180 East Broad Stseet, Columbus, Ohio 49215-3743; by
caIling the FUCO hotline at 1-$00-68(r7826; or by going to
the PUCO website at www.guco.ohio.aov, selecting DIS,
and inserting the case number referenced above.

Itis,therefore,

ORDERED, That the local pnblic hesringe in this proceeding be rzacheduled as
set forth in finding (6). It is, fiather,

ORDERED, That FintHnergy pubIish notice of the heariags as set forth in finding
(8). It is, further,

ORDERED, That a copy of this Bntry be served upon all parties of record.

THS PUBLiC U1T11TIE5 COIvIWIL'SION OF OHIO

/ 9 c -f :,-7

Entered in the Journal

Off-Y-4^@-

Rene6J.Jenkins

seavtar9

By,Grego4y A. Price
Attvrney Examiner
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BEFORE

THE FUBLIC UTlLIfTHS CONIlvMON OFOHIO

l.n the Matter of the Application of Ohio )
Edison Company, The Cteveland Electric )
M„minatrng Company, and The Toledo ) Case No.10-176-EL-ATA
Edison Company for Approval of a New )
Rider and Revision of an Existing Rider. )

FIFTHENTRY ON REIMAWG

The Commission fmds:

(1) Ohio Edison Company, The Cleveland Electric IIluminating
Company, and The Toledo Edison Campany (FirstEnergy or
the Companies) are publit utilitles as defined in Sectiorl
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this CAmmission.

(2) On February 12, 2010, FirstEnergy fded an applfcation in this
proceedirtg to revise its cvrrent tariffs in order to provide rate
relief to certain all-elecfric customers.

(3) On March 3, 2010, the Commission issued its Finding and
Order in this proceeding, approving FkstEnergy's application
as modified by the Commission. On March 8, 2010, the Ohio
Consumers' Counsel (OCC) filed an application for rehearirig.
On AprIl 6, 2010, the Commissian granted rehearing for the
purpose of further consideration of the mattets specified ia
the application for rehearing. Subsequently, on April 15f
2010, the Conunissioa denied rehearing ir ► our Second Entry

on Rehearing (Apri115 Entry) in this proceeding.

Furtfier, on April 2, 2010, FirstHnergy filed an applieation for
rehearing regardfng the Commissioa's March 3, 2010 Findin$
and Order. The Commission granted rehearing on April 28,
2010 in the Third Entry on Rehearing (Apri128 Entry) in thia

procmding•

(4) Section 4903.10, Revised Code, states that any parly to a
Commis:vion proceeding may apply for rehesring with nespeet
to any matters determined by the Commission within 30 days
of the entry of the order upon the Coaimission's journat.
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(5) On May 14, 2010, FirstErurjy filed an application for
rehearing. In its application for rehearing, First&nergy alleges
that the Aprll 15 Entry is unreasonable and unlawful on two
separate grounds.

(6) Further, on May 17, 2010, Industrial F.nergy Energy Users•
Ohio (iEU-Ohio) filed an appliration for rehearing alleging
that the Apri115 Entry is unreasonable and unlawful on two
separate grounds.

(7) OCC also filed an application for rehearing on May 17, 2010.
In its application for rehearing, OCC allegea that the April 15
Entry is unjust and unreasonable on three separate gronnds.

(8) On May 24, 2010, OCC filed a memorandum contra
FirstEnergy's appiicetion for rehearing. Further, on May 27,
2010, IEU-0hio fited a memorandum contra OCC's
application for rehearing, and FirstHnergy filed a
memorandum contra the applications for rehearing fited by
OCC and IEU-Ohio.

(9) In oar Fourth Entry on Rehearing, issued on June 9,2010, the
Commission, after finding that further consideration of the
matters speafied in the applications for rehearing filed by
FirstEnergy, IHU-Ohio, and OGC was warranbed; grantad
rehearing on all three applications for rehearing.

(10) In its first assignment of error, FirstEnergy claims that the
Apri115 Entry is rmreasonable and unlawful because it faiis to
provide the Companies with authorization to accrac carrying
charges on deferred costs of the rate relief. FirstEnergy argues
that the April 15 Hntry requires the Companies, without
adequate explanation, to extend all-electric credits to tens of
thousands of new customers who would not have qualified
for the credit under the stipulations adopted in pi^ior cases,
and to extend these credits to botfi new and existing
customers fndefinitely. According to the Companfes, this
resnlts in approximately $80 miIIion in discounts to alt-eiectric
customers every year that the Companies are not collecling.
Aithough the April 15 fintry authorized the Companes to
defer iruurred costs equivalent in amaunt to these discounts,
it imposes substantial harm on the Companies by denying
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them carrying charges on those deferred . amounts.
FirstEaergy conbends that the failure to authorize carrying
charges changes the recovery contemplated by the
stipulations approved by the Commission on Case No. 05-
1125-ELrATA, Case No. 07S51-ELrATA, and Case No. 06-935=
EI..-S50.

OCC initially responds by arguing that FirgtSnergy. failed to
timely file for rehearing on the issue of carrying chargrs on
the deferred costs of the rate relief, since FirsstSnerg}r9
application for rehearing was filed more than 30 days after the
Commission made its original rriling on this issue. If the
Commission determines that it retains jurisdiction to hear
FirstEnergy's application for rehearing on the carrying
charges, OCC argues tfwt, contrary to FustPsiergy's
contentions, there can be no controAing precedent that
presumes one particular outcome, because the dedsion to
allow cazrying charges requires a case-by-case debm^*+ation.
pCC argues that, in generaL the Commission has previously
approved deferred aocounting and carrying charges only
when a utility faces the possibility of significant financial.
harm, and has denied deferrals when not necessary for
maintenance of a utility's financial integrity. OCC costtends
that the Companies have not claimed that denial of the
carrying charges will impose a significant financial burden
nor that the carryfng charges are necessary to maintam their
financialinbegrity,

(11) The Commigs9on finds tttiat rehearing on tiiis assignment of
error should be denied. The Coaunission will address the
question of carrying charges when it addresses the recovery
of any deferrals authorirxd in this proceeding.

(12) In its second assignment of error, FirstEnergy alleges that the
April 15 Entry is unreasonable and unlawful because it
defines the scope of the Commission s jurisdictioriin a way
that is inconsistent with ils exrlusive jurisdiction over matters
pertaining to rates and marketing practfces. FirstEnergy notes
that the Apri7 15 Entry held that the Commission lacketl
jurisdiction to review allegations by OCC that the Companies
made false promises and 9nducements to customers regardin$
the duration of the all-electric discounts. FirstEnergy claims

-3-

Appx. 79



10-176-EL-ATA "4"

that, because the alleged promises and inducements relabe
directly and unequivocally to the rates that the Companies
charge, OCCs allegations fall within the Commission's
exclusive jurisdiction over rates. Moneover, the Companies
argue that the Commission has express statutory and
administrative authority to investigate alleged deceptive tagde
practices.

In*its first assignntent of envr, OCC claims that the Aprii 15
Entry is unreasonable and unlawful because. of its
determanation that the adjudication of any alleged
agreements, promises and inducement is outside of the
Commission's jurisdiction. OCC contends that tltis
detemiination precludes Staff from inquiring into these issues
for relevant purposes such as assessing the calpability of the
Campanies in evaluating the options for recovery of the costs
of the rate relief provided to all-electric customes. Moreoveri
in its second assigunent of error, OCC claims that, in the

April 15 Entry, the Commission unreasonably and unlawfully
failed to fulfill its responsibility under Sections 4905.22,
4905.37, 4928.02(I), and 4928.10, Revised Code, and Rule
4901:1-10-24, Ohio Administrative Code

In its memorandum cantra OCCs application for rebearing,
FirstEnergy argues tfiat, although OCC is correct that the
Commission has jurisdiction over allegations regarding
fmproper marketing practices, OCC is wrong in failing to
recognize that the Commission's jurisdiction is excfusive and
that tlvs praceeding is not the appropriate forom to
investigate OCCs allegations. FirstEnergy agrees with OCC
that Section 4928.02(l), Revised Code, and Rule 4901:1-10-
24(D), O.A.C., place the responsibility for protecting
consumers against a public utility's unfair marketing practices
on the Conunissicm. However, FirstHnergy disputes OCCs
conclusion that the Commission's jurisdiclion over such
allegations should not preclude other parties from pursuing
other avenues of inqniry into the Companies markettrtg
practices, including pursuing claima in court FirstEnergy
arguesthat the Coaunission's authorFty over utility iiegtilation

is exclusive except for "pure contract" or "puse to4t" actions.
According to the Companies, OCC essentially admits that its
allegations are not "pure contract" or "pure tort"' claims
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because, if that were trne, the Commission would not have
jurisdiction to consider the claims at all.

FirstSnergy also disputes OCCs claim that the allegations,
even if proven, would provide a basis for setting future rates.
FirstEnergy notes that OCC has not cited a single statuteR
Commission decision or court case suggesting that the
Commission may rely upon evidenre relating to unjus6
marketing practices as a basis to disallow the recovery of costs
in setting rates.

(13) In the April 15 Entry, the Commission determined tfiat thei
scope of the 6tafPs investigation should not be expanded, as
requested by OCC, because we believed that the adjudication
of any alleged agreements, promises, or inducements made by
the Companies outside• of the express terms of its tariffs, as
alleged by OCC, is best suited for a court of gerle"a1
jurisdiction rather than the Commisaion.

However, fn the fnterim, the Geanga County Court of
Common Pleas has issued a decision holding that it lacks
jurisdiction over allegations pertaining to the ComPaniee
rates and marketing practices. The Commiesion agreea with
the Court that claims that cnstomers were to rece4ve rates that
are in violation of Commissionapproved tariffs or which
were not autlwrized by the Commission are issnes that the
Commission is empowered to decide. Therefvre, the
Commission finds it necessary to grant rehearing to clanty the
scope of our decision in the April 15 Entty. The Commission
wi11 exercise our jurisdiction over FirstEnergy's mtes and
marketing practices, pnrsuant to Section 4928.02(I), Revised
Code, and Rule 4901:1-10-24(D), O.A.C., and the parties are
not precluded from conducting discovery regarding these
issues nor from presenting evidence during the hearing
provided that such evidence is otherwise properly admissible
in Coxcun9sslon proceedings. However, the Commission will
reiterate tttat we lack jurisdiction tv hear "pure contract"
claims, including claims based on rel3arue or promissory
estoppel or claims seeking equitable remedies.

(14) OCCs fhird assignment of error contends that the
Commission unreasonably and unlawfully permitted

-5-
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discriminatory rates, in violation of Sections 4905.22, 4905.33;
and 4905.35, Revised Code, by litniting rate relief to those
customers specified in FisetEnergi/s application, thereby
excluding electric water heating customers.

FirstEnergy responds that lfmiting rate relief to all-electric
customers is not inappropriate or illegal, as different rate
treatments for different rate classifications are proper when
there are °real differences" with a"reasonable basis" betweeri
two groups of customera. FirstEnergy contends that, because
all-electric customers use electricity to heat their homes,
significant differences exist between these two groups of
customers, render'ing the differential rate treatment
appropriate. IEU--0hio concars, arguing that it is
inappropriate to expand rate relief to electric water heating
customers, since OCC has not shown that these customers
experience the same hardships as space heating customere
during the winter period. Both FirstEnergy and IEU-Ohio
caution that expansion of the customer gronp receiving rate
relief increases the potential financial impact for the
Companies' other customars when the Companies seek
recovery of the deferrcd revenue shoatfaR.

(16) The Commission finds tliat OCCs third assignment of ecror
lacks merit and, accordingly, rehearing on this basis should be
denied. As both Firstfinergy and IEU-Ohio point out, rate
relief was provided to all-electric castomers because all-
electric customers rely upon electricity for winter heating.
Electric water heating customerson the other liand, do not
rely upon electricity for svinter heating. Therefore, the
Commission finds that the rates are not disaiminauory and do
not violate Sections 4905.22, 490533, and 4905.35, Revised

Code.

(16) In its fust assignment of error, IEU-Ohio assarts that the
Commission exceeded its authorlty in the Apri115 Entry by
unilaterally modifying the rates and charges established by
prior final Commission orders. IEU-Ohio claims that the rate
relief authvrized by the Commission in this proceeding is not
the product of any authority that has been delegated to the
C„mmiCCion by the General Assembly and that the rate rehef
is not the product of any process that has been established by

-6-
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the Genetal Assembly as a predicate for tlie Commi"ion's
exercise of its delegated authority.

(17) The Conimission finds that rehearuig on tlds assignatent of
error ahould be denied. Firs^s application was filed
puxsuant to Settion 4909.18, Revised Code, and tlve
appHcation was expressly identified as an application not for
an increase in rates. In our Finding and Order dated March 3;
2010, the Cornmission approved FirstEnergy's applicatton, as
modified by the Commission, on that basfs. IEU-Ohio did not
seek rehearing of our March 3, 2010 Finding and Order withiil
30 days of the entry of the Finding and Order upon the
Commission's journal, and the Cocnmission finds that
rehearing should be denied on that basis. Nonetheless, the
Commission also notes that iEU-Ohio has not demvnetrated
that the Commission's detesmination that the application
corsdtnted an application not for an increase rates was

erroneous, and reheara►
g would be d a^ filed wfthinif IEU-Ohio's application for rehearing

30 days of the entry of the Finding and Order upon the

Commission's journal.

(18) In its seeond assignment of error, IEU-Oliio claiavs tliat the
Commission's grant of authority to defer the revenue shoatifall
created by the rate relief is unreasonable and unlawful

(19) The Commission finds that rehearing on tlus assignment of

error should be den►ed. In our March 3, 2010, Finding and
Order, the Commission authorized FirstEnergy to modify its
accounting procedures pursuant to the statutory authority
granted to the Commission by Section 4905.13, Revised Code.
IEI.T-Ohio did not seek n,.hearing of our March 3, 2010 Find'aSg
and Order within 30 days of the entry of the Finding and
Order upon the Coaunission's journaL and de Comm"mdon
finds that rehearing should be denfed on that basfs:
Nonetheless, the Coamnission also notes that IEU-Ohfo has
not demonstrated that the Commission's exercise of our
authority under Section 4905.13, Revised Code, was unlawful,
even if IEU-Oluo's application for rehearing had d fiIed
within 30 days of the entry of the Finding and Order upon the

Conunission's journaL

-7-

Appx. 83



10-176-EL-ATA

It is, therefore,

-s-

ORDERED, That the applicatione for rehearing filed by CCC and gltstEnergy be

granted, in part, and denied, in patt. It is, further,

ORDERED, That the application for rehearing filed by IEU-Ohio be;denied. It is,

further,

ORDERED, That a copy of this Fifth Entry on Rehearing be sarved upon all partiea

of record.

Alan R. Schiiber, Chairman

Paul A. Centolella •

stevenD.I.esses

HPG/sc

En^in^?^at ,_

Renee J. )enkins
Seaetar9

Valerie A.I.enmie

e'heryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Appfication of Ohio
Edison Company, The Cleveland Electric
Illuminating Company, the The Toledo
Edison Company for Approval of a New
Rider and Revision of an Existing Rider.

Case No.10-176-E[GATA

OPIMON AND ORDER

The Commissiory considering the above-entitled application, hereby issues its
opinion and order in this matter.

APPEARANCES:

James W. Burk, FirstEnergy Service Company, 76 South Main Street, Akron,
Ohio 44308, and Jones Day, by David A. Kutik and jeffmy Saks, North Point,
901 Lakeside Avenue, Cleveland, Ohio 44114-1190, and Grant A. Garber,
325 John H. McConnell Blvd., Suite 600, Columbus, Ohio 43215, on behalf of Ohio
Edison Company, The Cleveland Eieclric IlInminating Company, and The Toledo
Edison Company.

Mike DeWine, Ohio Attorney GeneraI, by John H. Jones, Assistant Section Chief,
and Thomas G. Lindgren, Assistant Attomey Genera1,180 East Broad Street, Columbus,
Ohio 43215, on behalf of the staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Jeffrey L. Small,
Maureen M. Grady and Christopher J. Allweir4 Assistant Consumers' Counse1,10 West
Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential utility consumers
of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The
Toledo Edison Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo and Scott Eiisar,
21 East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of Industrial
Energy Users-Ohio.

Briclcer & Ecider, LLP, by Thomas J. O'Brien,100 South Third Street, Columbus,
Ohio 43215, on behalf of the Ohio Manufacturers' Association.
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Bricker & Eckler, LLP, by Thomas J. O'Brien,100 South Third Street, Columbus,

Ohio 43215, and Ric2hard L Sites, General Counsel and Senior Director of Health Policy,
155 East Broad Street, 151h Floor, Columbus, Ohio 43215-3620, on behalf of the Ohio

Hospital Association.

Corcoran & Associates Co., LPA, by Kevin Corcoran, 8501 Woodbridge Court,
North Ridgeville, Ohio 44039 on behalf of Sue Steigerwald, Citizens for Keeping the
All-Electric Pronvse, Joan Heginbottiam and Bob Schmitt Homes, Inc.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Oluo 45839-1793, on behalf of Ohlo Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease, UP, by M. Howard Petricoff,
Stephen M. Howard, and Matthew J. Settineri, 52 East Gay Street, Columbus, Ohio
43216-1008, and Cynthia Fonner Brady, Constellation Energy Group, Inc., 550 West
Washington Street, Suite 3000, Chicago, Illinois 60661, on behalf of Constellation
NewEnergy, Inc., and ConsteBation Energy Commodities Group, Inc.

OPINION:

HLSTORY OF THE PROCEEDING

Ohio Edison Company (OE), The Cleveland Electric IIlununating Company
(CEI), and The Toledo Edison Company (TE) (collectively, FirstEnergy or the
Companies) are public utilities as defined in Section 4905.02, Revised Code, and, as
such, are subject to the jurisdiction of this Commission. Beginning in January 1974, the
three electric utilities, which were not affiliated at the time, implemented various
residential all-electric rates, which were subsequently revised over the years in each
Company's service territory. These bundled rates used declining block rate structures
such that the customer's rate declined with greater energy usage.

However, on July 6, 1999, Am. Sub. Senate Bill 3 (SB 3) was enacted, effective
October 5, 1999. SB 3 deregulated generation service in this state, unbundled
generation, transmission, and distribution rates, froze distribution rates at their existing
levels through the end of a five-year market development period, and mandated electric

utilities to divest their generation assets.

Subsequently, on January 4, 2006, the Commission approved FirstEnergy's rate
certainty plan„ which included a provision that certain all-electric residential rate
schedules for FirstEnergy would no longer be available to new. customers or new

premises beginning January 1, 2007. In response to an application for rehearing filed by
Bob Schmitt Homes, Inc., the Commission noted that the purpose of eliminating the
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aIl-electric rate schedules was to promote energy conservation by el'sminating discounts
to customers who used large amounts of electricity. The Commission further noted that
there is no guaranbee that a rate currently in a utility's tariffs will remain there forever
and that rate schedules are always subject to review and modification. The
Commission determined that the elimination of the all-eiectric rate schedules, with
grandfather provisions for existing cvstomers as of January 1, 2007, instead of April 1,
2006, provided a reasonable balance of promoting conservation while not unduly
affecting homebuilders and customers served by a grandfathered rate. In re FirstEnergy,

Case Nos. 05-1125-E[rATA et al., Entry on Rehearing (March 1, 2006) (FirstEnergy RCP

Case) at 8-9.

Further, on January 21, 2009, the Commission issued its Opinion and Order in
the most recent FirstEnergy distribution rate case. In re FirstEnergy, Case No. 07-551-ECr
AIR, et al., Opinion and Order Qanuary 21, 2009). Among other issues, in order to
simplify Fiustfinergy's existing rate structare, the Commission approved the
consolidation of 32 different residential distribution rate schedules into a single
residential distn`bution rate schedule for each electric utitity. However, in order to
nutigate the impact upon residentiel cvstomers who would be adversely affected by the
consolidation of the rate schedules, the Commission approved a residential distribution
credit (Rider RDC) for certain residential customers. FirsfEnergy, Case No. 07-551-ELr

AIR, at 23-24. These adversely impacted customers inctuded a number of customers
talang service under the all-electric residential rate schedule, who had received more
substantial discounts on their winter rates prior to the rate schedule consolidation.

In addition, the Commission issued its Second Opinion and Order in
FirstEnergys electric secarity plan proceedfng on March 25, 20U9, approving the
stipulations filed by various parties. In re FirstEnergy, Case No. 08-935-EL-SSC.), et al.,

Second Opinion and Order (March 25, 2009) (FirstEnergy 2009 ESP CG+se). Among other

terms, the stipulations provided that, for the period between June 1, 2009, and May 31,
2011, retail generation rates would be determined by a competitive bid process (CBP).
Further, in order to facilitate the transition to a standard service offer (S90) sourced
tbrough a CBP and to create a generation rate structure which was consistent with the
distribution rate structure approved in the distribution rate case, the Coannission
approved the consolidation of the various residential generation rate schedules into a
single residential generation rate schedule for each electric utility. The Commission
atso approved a residential generation credit (Rider EDR) to customers who were
adversely impacted by the generation rate schedule consolfdation in order to mitigate

the impact of the consolidation. FirstEnergy 2009 ESP Case, at 9-10. Again, the

adversely impacted customers inctuded a nuniber of customers taking service under
ail-etectric residential rate schedules Further, the Commission extended Rider EDR
until May 31, 2014, in FirstEnergy's second electric security plan proceeding. In re

FirstEnergy, Case No.10,188-ELtiSSO, Opinion and Order (August 25, 2010) (FirstEnerggy
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2010 ESP Case). The distribution and generation credits provided to customers

adversely affected by the rate schedule consolidation in both proceedings represent a
total rate discount of approzimateIy 3.6 cents per kWh (Staff Fx. lA, Attachment 1).

However, there was substantial public concem regarding the magnitude of the
rate increases upon certain all-electric residential customers, notwithstanding the
discounts provided to these customers. In order to provide rate relief to those
residential customers who were adversely impacted by the rate schedule consolidation,
on February 12, 2010, FirstEnergy filed an application in this proceeding to revise its

current tariffs.

Intervention in this proceeding was granted to the Ohio Consumers' Counsel

(OCC); Industrial Energy Users-Obio (IEU-Ohio); the Ohio Manufactvrers Association

(OMA); the Ohio Hospital Association (OHA); Ohio Partners for Affordable Energy
(OPAE), Constellation NewEnergy, Inc., and Constellation Energy Commodities Group,
Inc.; and Sue Steigerwald, Citizens for Keeping the All-Electric Promise,
Joan Heginbotham, and Bob Schmitt Homes, Inc. (collectively, the CKAP Parties).

On March 3, 2010, the Conunission issued its Finding and Order in this
proceeding, approving FirstEnergy's application as modified by the Commission and
providing interim rate reiief for all-electric residential customers. On March 8, 2010,
OCC filed an application for rehearing. On April 6, 2010, the Cn*n.+++ssion granted
rehearing for the purpose of further consideration of the matters specified in the
application for rehearing. Subsequently, on April 15, 2010, the Commission denied
rehearing in our Second Entry on Rehearing (April 15 Entry) in this proceeding. On
April 2, 2010, FirstEnergy also filed an application for rehearing regarding the
Coawtission s March 3, 2010, Finding and Order. The Commission granted rehearing

on Apri128, 2010, in the Third Entry on Rehearing in this proceeding.

On May 14, 2010, FirstEnergy filed an application for rehearing regarding the

April 15 Entry. Further, on May 17, 2010, IS[I-Ohio and OCC each fIled applications for
rehearing regarding the Apri115 Entry, arguing that it is unreasonable and unlawful on
two separate grounds. On June 9, 2010, the Commission, in our Fourth Entry on
Rehearmg, granted rehearing for the purpose of fuxther consideration of the matters
specified in these applications for rehearing. Subsequently, on November 10, 2010, in
the Fifth Entry on Rehearing in this proceeding, the Commission granted, in part, and
denied, in part, the applications for rehearing fded by OCC and FirstEnergy, and denied

the application for rehearing filed by IBU-0hio.

In the Finding and Order issued on March 3, 2010, the Commission directed Staff
to file a report regarding the appropriate long-term rates that should be provided to
all-electric residential customers of FirstEnergy. The Co*m*ussion further directed that
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Staff provide a range of options regarding proposed rates and discounts for all-electric
residential customers and that each option be supported by a thorough statistical
analysis, including the biIl impact upon aIl-electric customers at various levels of
consumption and the number of all-electric rosidential cnstomers at each consumption
level. On September 24, 2010, the Staff filed its report as directed by the Commission.
In the Staff Report, the Staff provided six different options for the reduction or
elfmioation of the discounts provided to all-electric customers as well as the bW impacts

for each option.

On September 8, 2010, OCC filed a motion requesting that the Com*nTss?on
establ4sh a procedural schedule in this proceeding FirstEnergy fited a memorandum
contra OCC's motion on September 23, 2010. In addition, in the Staff Report, Staff
recommended that, in light of the recent decision by the Geauga County Court of
Common Pleas to dismiss the class action lawsuit brought against FirstHnergy by

all-electric customers, further review and hearings be conducted regarding the recovery
of any revenue shortfaIl resulting from the discounts provided to all-electric customers.

Accordingly, on October 8, 2010, the attorney examiner issued an entry setting a
procedural schedule for this proceeding and ordering the Companies to publish notice
of the local public hearings. However, due to unforeseen scheduling conflicFs, on
October 14, 2010, the attomey examiner revised the procedural schedule and scheduled
local public hearings in Sandusky, Maumee, Strongsville, Springfield, North Ridgeville,
and Kirtland, Ohio. Due to weather conditions, the public hearing in Maumee was.

rescheduled to November 18, 2010.

On November 8, 2010, the attomey examiner granted a motion to compel
discovery filed by OCC. On january 7, 2011, a prehearing conference was held in order
to resolve several outstanding discovery disputes. At the prehearing conference, the
attorney examiners granted a motion to compel filed by OCC and motions to compel
filed by FirstEnergy. A second prehearing conference was held on January 8, 2011, in

order to conduct an in ramera review of documents subject to the motion to compel. On
January 27, 2011, the Co*n*+>iss+on denied an interlocutory appeal of the attomey
examiner's decision to grant the motions to compel filed by FiustFnecgy.

The evidentiary hearing commenced on November 29, 2010, and was continued
to Febrnary 16, 2011. The hearing concluded on February 21, 2011. Two witaesses
testified on behalf of FiustEnergy, one witaess testified on behalf of Staff, and one
witness testified on behalf of OPAE. OCC caIled two witnesses, and the CKAP Parties
caIled four witnesses. Post hearing briefs were &led by the Companies, OPAE, OCC,
Staff, IEU-Ohio, OMA and OHA, and the CKAP Parties. Reply briefs were filed by the
Companies, OPAE, OCC, Staff, IEU-Ohio, and the CKAP Parties.
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II. APPLICABLE LAW

The Companies are eIectric light companies as defined by Section 4905.03(A)(3),
Revised Code, and public utilities pursuant to Section 4905.02, Revised Code. The
Companies are, therefore, subject to the jurisdiction of the Commission pursuant to

Sections 4905.04 and 4905.05, Revised Code.

Section 4905.30, Revised Code, in pertinent part, provides that "every public
utility shall print and 51e with the pub&c utilities commission schedules showing all
rates, joint rates, rentals, tolls, classifications, and charges for service of every Idnd
fnrnished by it, and all rules and regulations affecting them." Pursuant to Section
4909.18, Revised Code, in pertinent part, "any public utility desiring to establish any
rate, joint rate, toll, classification, charge, or rental, to modify, amend, change, increase,
or reduce any existmg rate, joint rate, toll, dassification, charge, or rental, or to modify,
amend, change, increase, or reduce, any existing rate, joint rate, to11, classification,
charge, or rental, or any regulation or practice affecting the same, shall ffle a written
application with the public utilities commission° In accordance with Section 4905.22,
Revised Code, aQ charges for service shall be just and reasonable and not more than
aIIowed by law or by order of the Commission

III. DISCUSSION AND CONCLUSIONS

A. FroceduralIssues

Initially, we note that IEI.J-Ohio renews its objection to the attorney examiner's

denial of its motion to strike testimony of OCC's witness, W. Yankel. During the
evidentiary hearing, the Companies moved to strike certain prefiled testimony of
Mr. Yankel on the basis that, by sponsoring his testimony, CCC allegedly breached its

duty to be bound to the stipulation adopted by the Conunission in the FirstEnergy 2009

ESP Case, and IEU-Oluo joined the Companies' motion (Tr. I at 203). Specifically,

IEU-0hio argues that, in his testimony on behalf of OCC, Ivfr. Yankel made

recommendations contrary to the rate design and revenue distn'bution results that OCC

agreed to support as part of the stipulation The attomey examiner denied IHU-Ohio's

motion to strike (Tr. I at 210). IHU-Ohio renews its assertion that the attorney
examiner's ruling was improper and argues that the Commission should reverse this

ruling pursuant to Rule 4901-1-15(F), Ohio Administrative Code (O.A.C.).

OCC responds that the Commission should uphold the attorney examiner's
rulin.g on the basis that the objection at the hearing was poorly articulated and

unsupported and that IEU-0hio's brief does not further explain or support its objection

Further, OCC points out that the stipulation that is the subject of IEU-Ohio's objection
was part of the case that determined the Companies' standard service offer rates for the
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period ending May 31, 2011, and that Mr. Yankel's testimony was a proposal for
prospective rates that explicitly recognized the Commission had made determinations
regarding Rider RGC levels through the end of May 2011(OCC Ex.1 at 3).

The Commission agrees with OCC that the attorney examiner was correct in
ovennling ISLI-Ohio's objection. The Commission notes that Mr. Yankel's testimony
addressed a proposal for rates commencing after May 2011, at which time the rates at
issue in the FirstEttergy 2009 ESP Cnse will no Ionger be in effect (OCC Fx- 1 at 3;

FirstErrergy 2009 ESP Case, at 8). Consequently, the stipulation at issue in FirstExergy

2009 ESP Case is not an appropriate basis to strike Mr. Yankel's testimony.

B. Issues in the proceedin¢ .

The substantive issues before the Commission may be summar3zed into the
following key questions: (1) which customers should receive a discount; (2) what is the
amount of the discount that should be provided to customers; (3) is there any basis to
deny the Companies recovery of the cost of the discount provided to customers; (4) how
should the cost of the discount be recovered from customers; and (5) should an
alternate proposal, such as that proposed by OPAE, be adopted.

(1) Which cvstomers should receive a discount?

In the Finding and Order issued on March 3, 2010, in this proceeding, the
Commission provided interim rate relief for all-electric residential customers of
FirstHnergy. Therefore, the first question before the Commission is which customers
should receive a discount as part of a long-term resolution of the issues raised in this

proceeding.

The Companies propose that the Rider RGC credit should apply only to those
residential customers who use electricity as the primary or sole source of heat (electric
heating customers). The Companfes contend that the evidence in the record
demonstrates that neazly half of the 318,000 customers receiv9ng interim rate relief are
not using electricity as their primary source of heat (Company Bx.1 at 38-39). Staff also
recommends that, beginning September 1, 2011, oniy customets who heat with
electricity should be eligible for the discount provided by Rider RGC (Staff Ex. 1 at 4).

OCC notes that this proceeding has revealed that many customers receiving the
interim rate relief ordered by the Commission do not have electricity as the major
energy source for heating their homes. OCC recommends that the new rates resulting
from this proceeding should be charged to residentiai customers who heat with
electricity. OCC further notes that the process proposed by FirstEnergy's witness,
Mr. Ridmann, recognizes that a statistical review of customer accounis ordy provides
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indications of which residences are less likety to be primarily heated using electricity
and that FixstEnergy's proposed procedure provides protections against the arbitrary
rentoval of customers from the group of electric heating customers. OCC reco+*+**+e*+ds
that any communications from FirstEnergy regarding the potential removal of
customers from the group of electric heating customers be subject to review by Staff and
aCC.

The Commission agrees with the recommendations of the Companies, OCC, and
Staff on this issue. We find that any discounts provided over the long term should be
limited to residential electric heating customers rather than residential all-electric
customers generaIIy. Limiting future d{scounts to electzic heating customers wiIl
provide rate relief to the customers most in need while serving to mitigate the cost of
providing discounts (Company Ex.1 at 38-39). Further, the Commission finds that the
proposed process outliaed at the hearing is an appropriate method for deterrnining
which customers are electric space heating customers (Company Ex. l at 38-40).

Consistent with our detemuination to extend discounts to electric heating
customers, while mitigating the cost of such d'xscounts to other customeis, the
Commission will focus the discounts in those months when electric heating is used
most heavily. In doing so, the Commission notes that evidence ind4cates that the
discount has been applied during months reflecting air conditioning usage (Tr. V at 857-
859). As this case corcerns discounts for electric heating, the Commission finds it is
appropriate to limit the RGC discount to'billing periods beginning on October 31 and
ending on March 31. The RGC discount will not apply during the generally milder
autumn and spring shoulder periods. This refinement better accomplishes the
objectives of avoiding significant rate shock for electric heating customers while
mitigating the impact of the discounts on other customers.

(2) What is the amount of the discount ttiat should be vrovided
to electric heating customers?

The next issue before the Commission is determination of the appropriate
amount of discount that should be provided to electric heating customers. The
proposals provided by the parties include (a) an approximate three-year Phase out of
Rider RGC characterized by a 12 percent cap on increases above the prior year's biIl at
the sanie usage, as proposed by the Companies; (b) a five-year phase out of Rider RGC
characterized by frozen rates for the fust year and a 25 percent decrease in the RGC
discount for each subsequent year until its elimination in year five, as proposed by Staff;
and (c) an annual band assessment whereby the RGC rider and eledric heating discount
would be continued indefmitely to maintain a range of 30 to 40 percent discount for
electric heating customers relaflve to standard customers, as proposed by OCC.
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a. The Companies' Proposal

The Companies begin their discussion by explaiivng that special rates for electric
heating customers were first adopted in response to concerns about a natural gas
shortage and that the rates initially offered benefits to both utilities and consumers
(Company Ex. 1 at 8). The Companies continue that, with the establishment of a
competitive generation market by SB 3 in 1999, the rationale for continuing to offer
special electric hearing rates changed. Specifically, the Companies explain that, as a
result of SB 3, the Companies no longer own generation plants and, consequently, the
Companies' generation costs are currently the same for all cvstomers (Company Ex. 65
at 18-19). Further, the Companies point out that the passage of Senate BiIl 221 (SB 221)
established a state policy encouraging energy efficiency and conservation. The
Companies contend that discounted electric heating rates, which provide a higher level
of discount for customers utilizing more electricity, run counter to the energy efficiency
and conservation goals of SB 221. In light of this legistation, the Companies conclude
that discounts to electric heating customers cannot be based upon historic cost
justification, as undisputed evidence shows that the rationales for special electric
heating rates or discounts have been eliminated (Company Ex. i at 12-13).

The Companies propose that the Commission phase out Rider RGC gradually
while Riders RDC and EDR are maintained. Specifically, the Companies propose that,
beginning with the 2011-2012 wint.er heating season, Rider RGC be reduced so that
electric heating customers will experience no more than a 12 percent increase in their
bills as compared to their 2010-2011 winter heating season bills at the same usage, and
that a similar reduction of Rider RGC occur each subsequent year (with the same
12 percent cap on the prior yeai s bill at the same usage) until Rider RGC falls to zero.

The Companies also note that, although the Commission phased out the separate
electr3c heating rate schedules, electric heating customers have contiaued to rereive a
discount relative to standard residential customers. Further, the Companies claim that
their proposal is the least costly for the residential customers who bear the burden of
paying the costs of Rider RGC.

Staff states that it supports the portion of the Companies proposal suggesting a
gradual phase out of Rider RGC; however, Staff contends that a three-year phase out
period is not long enough tn appropriately mitigate the rate impact for the residentlal
electric heating customers. Without commenting on the speci8c time frame for the
phase out, IEU-Ohio also expresses its support for the Companies' recommendation to
phase out the special rates available to electric heating customers.

OPAB disputes the Companies' proposal, contending that Rider RGC must be
maintained for as long as possible in order to +*dni*ni z° the rate shock that would result
if rates for electric heating customers were to reflect the rates for standard electric

Appx. 93



10-176-ELrATA -10-

customers. OPAE reasons that, even if the RGC discount is not sustainable at its current
levels due to its impact on other customers, its permanent continuation in some amount
is essential to the economic health of residential communities. OPAE states that, if
Rider RGC must be phased out entirely, it should be phased out over a minimum
eight-year period.

OCC opposes the Companies' proposal, arguing that the Companies erroneously
focus only on the Companies' cost of acquiring generation and fail to recognize the
overall cost differences to serve customers with different demand profiles. OCC admits
that, after the passage of SB 221, the Companies acquire generation by contract with
successful bidders in generation supply auctions; however, OCC avers that the
Commission has continued to distinguish between the contractual cost of acquiring
wholesale generation supply and the cost of service that should be considered in
developing appropriate retail pricing for customers, citing FirstEnergy 2009 ESP Case,
Opinion and Order (December 19, 2008) at 23. Additionally, OCC submits that the
Companies witness, William Ridmann, acknowledged that, to his knowledge, the
Companies do not collect load information that permits cost of service studies to
differentiate between electric heating and standard residential customers (Tr. I at
153-154).

b. OCCs Proposal

In its brief, OCC requests restoration of the discounted relationship between the
standard residential distribution and generation rates and the discounted electric
heating residential distribution and generation rate that existed prior to elimination of
the discounted rates. OCC proposes that this be accomplished by an annual band
assessment In support of its position, OCC advocates the application of two regulatory
principles, cost of service and gradualism Additionally, OCC contends that the
passage of legislation, including SB 221, has not modified these principles. Regarding
cost of service principles, OCC argues that rates going forward should recognize the
reduced cost of serving electric-heated residences. In support of this proposition, OCC
cites Mr. Yankel's testimony that it is a°long recognized fact that All-Slectric customers
tend to be less expensive to serve than Standard service customers" (OCC Ex.1 at 35).
Mr. Yankel supported his statement by opining that cost-of-service studies conducted
by the Companies in 1989 and 1995 reflect that the cost of serving electric heating

customers is less than that for its standard residential customers, and that deregulation
of the generation function has no effect on the costs of serving specific load patterns
(Tr. I at 223; OCC Ex.1 at 13-15,20-21, 26-27).

Mr. Yankel testified that the specific costs of service are presently unknown
because the Companies have not conducted a cost of service study during the last
fifteen to twenty years (OCC Ex.1 at 33). However, Mr. Yankel testified that, because
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rates were developed in order to meet a utility's revenue requirement and in order to
reflect the differences in cost causation between rate schedules, use of a band that
reflects the traditional rate relationship between standard and electric heating
customers will establish a discount that is sensitive to overall costs of providing service

(OCC Ex I at 33). Consequently, Mr. Yankel surveyed the relative relationships
between standard bills and electric heating bills for OE, C&T, and TE in the mid 1990s
and in December 2008, and averaged the percentages for all three companies (OCC Ex.

I at 34-35). Based on the average relationship, Mr. Yankel proposes that setting electric
heating rates at 65 percent of the standard rate would be consistent with the traditional
relationship between electric heating and standard castomers (OCC Ex. 1 at 34-35).

Finally, regarding the gradualism principle, OCC argues that the adjustment of electric
heating rates from their current level of discount to the relationship recommended by
Mr. Yankel be gradual to prevent a period of rate shock.

Consequently, OCC proposes that, in accordance with W. Yankel's
recommendation, the total bill for electric heating customers at a 3,500 kWh usage level
be set at 65 percent of the biIl for a similarly situated standard customer, with an annual
review to determine the present relationship between the standard rate and the rate for
electric heating customers at the 3,500 kWh usage level (OCC Ex.1 at 34-35,37-38). That

relationship would then determine the amount of Rider RGC that is necessary. After
the mid-point of the annual band assessment is reached, OCC proposes that the electric
heating rates should be examined on an annual basis and adjusted if the relationship
between the rate levels strays beyond the band (the 35 percent discount, plus or minus
five percent). Further, OCC argues that the rates proposed by Mr. Yankel should be
available for ail electric-heated homes, despite changes in ownership.

The Companies assert that OCC's proposal should be rejected. The Companies
argue that the discount calculated by Mr: Yankel, OCCs witness, is flawed because it is

based on outdated cost-of-service studies and no other evidence was preseated to
support OCCs cost-of-service justification To the contrary, the Companies argue that,
per the testimony of the Companies' witness, Mr. Ridmann, it is undisputed that the
Companies pay the same price for generation service for electric heating customers as
standard residential customers (Tr. I at 152-153; Company Ex. 65 at 18-19).

Finally, the Companies argue that OCC has provided no justification for
continuing Rider RGC indefinitely. In support of its argument, the Companies contend
that "gradualism" supports a transition period, not an ongoing discount, and that no
credible evidence demonstrated that the Companies promised that a specific rate, rate
schedule, or discount would be available forever. More specffically,as to oral promises,
the Companies point out that some of the oral promises testified to at the public
hearings involved assurances the witnesses received from their homebuilders, and not
from the Companies; or involved statements whereby the Companies merely advised
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3ndividuals regarding their eligibility for a discounted rate, but made no promises
about the duration or amount of the rate (Sandusky Tr.15-16, 36, 72-76, 80-81, 86, 88-89,
98-99; Strongsville Tr. 15, 39, 44, 119-120, 172; North Ridgeville Tr. 38,39, 46, 63-64,
125-126, 141, 146; Kirtland Tr. 33-34, 106, 110-111, 128, 130-131, 161, 169, 173-174,

180-181).

Additionally, as to written promises, the Companies question the authenticity of
a letter allegedly authored by a former representative of the Cornpanies (Andreatta
letter) and assert that the content of the letter was unquestionabIy wrong. The
Companies assert that another such letter (W'ill3tts letter) was merely informational and
did not form a contract (Strongsville E)L 2; CKAP Ex. 31). Further, the Companies
contend that, even if an oral or written promise was made, it would not be binding or
enforceable against the Companies. The Companies also argue that, contrary to the
testimony of OCCs witnesses, the Companies' marketing materials were not deceptive
because the materials did not promise that the rates were permanent and, further, that
no reasonable consumer would have interpreted such materials that were silent about
the term of the rate as a guarantee of the rate or discount forever.

Staff also recommends that OCCs proposal not be adopted. Staff argues that
OCCs witness, Mr. Yankel, admitted that he was not aware of whether OCCs proposal
was inconsistent with any statutory matidates nequiring that the Companies reduce
usage in order to meet energy efficiency benchmarks, and that Mr. Yankel's justification
for the discount was based on outdated cost-of-service studies from the Companies
(Tr. I at 220-224). Staff further points out that Mr. Yankel did not know whether the
Companies' rates were currently cost-based or what percentage of an electric heating
customers' bill and an average residential customers' biII represented distribution costs
(Tr. I at 224-227). Additionally, Staff points out that Mr. Yankel proposed the discount
should begin at 1000 kWh per month, but admitted that he did not know if this
represented the typical base load for an eleclric heating customer (Tr. I at 244).

c. StafPs Proposal

Staff initially notes that, even after the deregulation of generation, electric
heating customers have continually received a discounted rate in comparison to
standard service cnstomers. Staff further points out that the bills of electric heating
customers are expected to decrease in terms of percentage and dollar amount per kWh
when Rider RDD terminates in May 2011. Additionally, Staff avers that changes in the
Companies' rate design that eliminated the specFal electric heating rates were necessary
due to changes in law that restructured the electric industry and established a policy
encouraging conservation. Consequently, Staff condudes that a discounted rate is no

longer an option as it cannot be justifiied on the grounds upon which it was established.
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Further, Staff asserts that the lengthy duration of the discounted rates alone is not a
sufficient reason to continue the rates permanently.

Staff proposes adoption of a long-term strategy of moving in the direction of cost
causation and avoidance of practices that result in cross-subsidies from other
customers. Further, Staff emphasizes the rate-maldng principle of gradualism and
correspondingly recommends that prices be increased gradually to give electric heating
customers time to adjust and respond to the ultimate target price change. The specific
tenets of Staff's proposal include (a) that the RDC and EDR credits remain in place for
electric heating customers; (b) a gradual phase out of Rider RGC over a Crve-year
period; (c) elimination of the "water heating only° EDR discount beginning in the
2012-2013 winter heating season; (d) that whichever electric heating credits are
applicable to the grandfathered electric heating accounts should stay with the property
regardless of change of ownership; and (e) that customers who are former load
management customers that do not heat with electricity should be eligible for the RDC
and EDR discount, but should not be eligible for the RGC discount beginning
September 1, 2011.

Regarding the gradual phase out of the RGC discount, Staff specifically
recommends that, in the first year (2011-2012 winter heating season), electric heating
customers' rates remain frozen at current levels. In the second year (2012-2013 winter
heating season), Staff reconvnends that electric heating customers receive 75 percent of
the RGC discount, for usage up to 7500 kWh. In the third year (2013-2014 winter
heating season), Staff recommends that electric heating customers receive 50 percent of
the RGC discount, up to a usage of 7500 kWh. In the fourth year (2014-2015 winter

heating season), Staff proposes that electric heating customers receive 25 percent of the
RGC discount up to 7500 kWh. Finally, in the fifth year (2015-2016 heating season) and
beyond, Staff recommends that electric heating customers receive no RGC discount.
Staff notes, however, that even with elimination of Rider RGC, electric heating
customers wiR continue to enjoy a 25 percent discount in comparison to other standard
service offer customers under StafPs proposal.

IELT-Ohio states that it supports Staff's recommendation to the extent it proposes
the special rates available to electric heating customers be phased out The Companies,
however, assert tthat Staff's proposal should be rejected. Specifically, the Companies
contend that Staff's proposal is the most costly to standard residential customers and
that the Companies' proposal can accomplish many of the same goals at a lower cost.
Specifically, the Companies point out that Staff's proposal utilizes a five-year phase out
period, which consequently imposes higher costs on residential consumers than the
approximate three-year phase out period included in the Companies' proposal.
Additionally, the Companies contend that Staff offers no justification to permit the
discounted rate to stay with the residence despite change of ownership. The
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Compani.es assert that, in contrast, allowing the rate to stay with the residence would be
contrary bo the Companies' practice and the Commission s order in In re FirstEnergy,

Case No. 05-1125-BIrATA, Entry on Rehearing (March 1, 2006) at 8-9, which provided
that the electric heating rate would not be available to cnstomers who purchased homes
primari3y or exclusively with electric heat after January 1, 2007. Additionalty, the
Companies point out thst the record contains no credible evidence that the Companies
ever promised the discounts would remain with the residence and no evidence that
electric-heated homes wiIl suffer loss in value absent special rates. The Companies
support this assertion by challenging the accuracy of the calculations and analysis of the
CKAP Parties' witness, Mr. Frawley.

Staff replies to the Companies' criticism of Staf'f s proposal by opining that a
five-year phase out period wiII betber accomplish the goal of mitigating rate impact for
electric heating customers than a three-year phase out perfod. Additionally, Staff states
that, contrary to the Companie.s, contention, its proposal that the rate stay with the
residence is based upon a prior Commission order in this case, citing the Second Entry
on Rehearing (April 15, 2010) at 2.

OPAE initiall.y challenges Staff's proposition of a straight fixed variable (SFV)

design as an alternative to use of Rider RGC OPAE opposes the SFV rate design on the
basis that it believes this rate design is harmful to low-use, low-income castomers
because it frustrates the efforts of customers to reduce their bills through energy
efficiency and conservation. Additionally, as with its argument against the Companies'
proposal, OPAE proposes that, if Rider RGC is phased out entirely, the phase out
period should be eight years at a minimum

d. CKAP Parties' claims

The CKAP Parties argue that the Companies' marketing practices operated to
form contracts. First, the CKAP Parties contend that the Companies undertook an
advertising campaign to tout the benefits of electric-heated residences and to entice
customers to convert to electric heating by offering a discounted rate and setting
eligibility requirements (See, e.g., Kirtland Tr. at 95-100). Additionally, CKAP asserts
that the Companies and their customers mutually benefitted from the electric heating
relationship for over fifty years. Consequenfly, the CKAP Parties request that the
Commission order reinstatement of the previously available electric heating discount.

Initially, the CKAP Parties argue that the Companies entered into contracts with
homebuilders by entictng them to build electric-heated residences with incertt'sves such
as advertising dollars and equipment rebates (Strongsville Tr. at 56-57; Kirtland Tr. at
84-86; Sandusky Tr. at 44-45). The CKAP Parties specifically point to the testimony of
their witness, Michael Sclunitt , concerning agreements entered into between his
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company, Bob Sclzmitt Homes, and FirstEnergy that specifically provided for a
discounted electric rate to his homebuyers and referred to the discounted electric
heating rate (Tr. II at 348349). Additionally, the CKAP Parties argue that, because of
the exclusive nature of the electric heating program and the fact that many of these
homes were built without gas lines, a permanent captive audience was created (See Tr.
III at 577). Correspondingly, the CKAP Parties contend that the electric heating

discount should have the same permanency.

Additionally, the CKAP Parties contend that the Companies created contracts
with customers through direct contact, communicating their offer of discounted rates to
customers in exchange for customers use of electricity to heat their homes. In support,
the CKAP Parties cite to a public comment filed by an HVAC contractor who stated that
employees of the Companies told heating contractors to tell their customers the
discounted rate would be available through 2005, but that there would always be a
special rate for electric homes (Public Comment (November 4, 2010) at 1). The CKAP
Parties also point to the Andreatta letter, which informed a customer of OE that the
discounted rate would be guaranteed for as long as the customer intended to use it
(StrongsviIle Ex. 2). The CKAP Parties further cited to testimony by various customers
at the public hearings that a promise was made that they would be "grandfathered"
into the electric heating discount and that there was no communicaflon that suggested
the discount could ever be terndnated (Strongsville Tr. at 72-75, 87-90,125-126; Kirtland

Tr. at 37-38, 77-78; Tr. II at 455457).

The CKAP Parties also aver that employees of the Companies enticed customers

to switch to electric heating by offering a discounted electric rafie. In support, the CKAP

Parties cite the testimony of several former employees of the Companies offered at the
public hearings that they were encouraged by the Companies to inform customers that
the Companies were committed to selling the electric heating lifestyle going forward
and that "the rate is still here" (North Ridgeville Tr. at 116-118; Maumee Tr. at 23-25;
Kirtland Tr. at 38-40, 4445; Tr. III at 558, 569). Further, the CKAP Parties state that the
former employees testified to demonstrate that the Companies also enconraged its
employees to push the sale of eleetric homes by offering incentives (Kirtland Tr. at

41-42).

Next, the CKAP Parties address the potential consequences of removal of the

discounted rate. The CKAP Parties contend that testimony at the public hearings

demonstrated that customers experienced large bill increases or "rate shock" during the

2009-2010 winter heating season after the discount was removed (Kirtland Tr. at

130-131,144; Strongsville Tr. at 18, 24, 32 33, 36, 394(), 53, 71, 78,110,120,142,167-168,
183-184; North Ridgeville Tr. at 1(1-103, 147-148). Additionally, the CKAP Parties

argue that testimony at the public hearing demonstrated that many electric heating
homeowners did not have the ability to convert to another energy system due to lack of
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the necessary infrastructure in the neighborhood or in their homes, or had obtained
estimates showing a high cost to convert their homes from electric heating to
mixed-utiFity (Kirtland Tr. at 128-129,146-147; Strongaville Tr. at 142-143). The CKAP
Parties continue that homeowners and realtors testified at the public hearings that the
stigma of high heating bills had made electric-heated homes unmarketable (StrongsviIle
Tr. at 115-118, 142-143, 173-174; North RidgeviIle Tr. at 20; Kirtland Ex. 94).
Additionally, the CKAP parties' witness, Iarry Frawley, testified that owners of
electric-heated homes were receiving less for the sale of their homes than owners of
mixed-utility homes (CKAP Ex. 1 at 4.)

Based upon the preceding, the CKAP Parties recommend that the Commission
order restoration of the previously available elechric heating discounted rates and,
additionally, that the Commission should take measures to remedy the losses imposed
by the actions of the Companies.

The Companies initially address the CKAP Parties' argument by cont eending that
the CKAP Parties orchestrated a campaign to manipulate the proceedings and generate
testimony favorable to a certain outcome (See Company Ex. 3A at 33; Company Exs.
31-39). In particular, the Companies argue that the CKAP Parties improperly
influenced the public hearings (See Company Ex 3A at 192; Company Exs. 16,17,19).
Consequently, the Companies argue that, in light of evidence of the campaign, the
Comm;scion should give no weight to the emails and letters submitted by customers to
the Commission urging restoration of the discount.

Next, the Companies contend that no evidence was presented to support the
CKAP Parties' contention that the Companies made promises to homeowners that the
special rates would be permanent. Speciflcally, the Companies argue that the few
documents presented at the hearing did not support any promise or guarantee.. In
contrast, the Companies point out that some of the marketing materials presented
specifically disclaimed that rates were subject to change or referenced tariff schedules
that contained that infornkation (Kirtiand Exs. 16,17; Sandusky Ex. A; Company Exs. 53,
54;.CKAP Ex. 32). The Companies argue that even the marketing materiaLs presented
that did not contain such a disclaimer still gave rise to a reasonable inference that any
utilities' rates were subject to change.

Staff recommends that no weight be assessed to the CKAP Parties' real estate
witness, Mr. Frawley, on the basis that he was not competent to perform an analysis of
real estate value comparisons and that his testimony demonstrated that he relied on
reports in his analysis that he knew contained inaccurate information (See Tr. II at 290,
303-306). AdditionaIIy, as to CKAP's assertion that homeowners and realtors testified
at the public hearings that the stigma of high heating bills had made electric-heated
homes un_marketable and caused them to lose significant value, Staff asserts that it is
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not possible to determine wlhat portion of decline in value, if any, was attributable to

the heating method of the home.

Similar to the Companies' proposition, Staff also argues that no credible evidence
was heard to demonstrate that the Companies promised a permanent discounted rate to
electric heating customers. Staff posits that the two letters produced at the hearing
allegedly containing a promise were able to be explained in their proper context or
shown to be in conflict with the Companies' ruIes and regulations (StrongsviIle Ex. Z;
CKAP Ex. 31). Additionally, Staff points out that the CKAP Parties' witness, Ivtichael
Sclunitt, testified that Bob Schmitt Homes had received documents from CBI and OE
advising that the rates were subject to change (Tr. II at 425). Staff concludes that,
considering the two letters in the context of the other evidence presented as to the
Companies tariffs, standard rules and regulations, and the total number of electric
heating customers being served, there is 9nsufficient credible evidence that the
Companies promised a discounted rate to electric heating customers forever.

Staff additionaIIy points to the testimony of the CKAP Parties' witness,
Michael Challender, a former marketing representative of the Companies, that he never
made misleading statements during his employment with the Companies (Tr. III at
592), that there could have been no contract or promise for certain electric service rates
between the Companies and Bob Schmitt Homes because customers take service under
the terms of a tariff approved by the Commission (fr. III at 586-587), that an analysis
form provided to prospective homebayers by the Companies contained a disclaimer
that rates were subject to change (Tr. III at 593-594; Company Ex. 53), and that he never
promised any customer that a specific rate was guaranteed (Tr. III at 601).

OMA and OHA urge the Commission, in considering the CKAP Parties'
argument, to recognize that a significant number of the 1,2201etters (and many form
letters) filed in the docket urging continuation of the discount came from members of
CKAP. OMA and OHA further assert that the CKAP Parties' advocacy in this case was
funded by Bob Schmitt Homes, one of Ohio's largest builders of electric-heated homes

(Tr. II at 413,439).

OMA and OHA further argae that the record is devoid of any apples-to-apples
comparison of energy costs demonstrating that electric heating customers' electric rates
would be unreasonable absent a discount. OMA and OHA argue that mixed utiflty
residential heating customers have endured the volatility of the global energy markets
for decades, and question whether customers who have enjoyed the electric heating
discounts would be wiIling to subsidize their neighbors' natural gas costs should those
prices spike. OMA and OHA further note that the record contains no credible analysis
comparing the overall energy costs of mixed utility residential customers to electric
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heating residential customers to demonstrate any disparity that might justify a

cross-class subsidy.

e. Commission Decision

Initially, the Co•nn•;Won wishes to emphasize that a solution to the issues
presented in this case requires a balancing of many different important factors,
including cost causation, the avoidance of rate shock, the prindple of gradualism, and
the structaral and policy changes that occurred with the passage of SB 3 and SB 221.

The Commission further notes that the parties have proposed discounts for
electric heating customers ranging from approxdmately 23 percent to 40 percent of the
standard residentiat bilL This iruludes the Companies' proposal of retaining Riders
RDC and EDR, which result in an approximate 25 percent discount for electric heating
customers, along with the approxdmate three-year phase out of the Rider RGC using a
12 percent cap on increases above the prior year's bill at the same usage (Company Ex 1

at 6-7, 41); StafP's proposal of retaining Riders RDC and EDR, along with a five-year
phase out of Rider RGC with frozen rates for the first year and a 25 percent decrease in
the RGC discount for each subsequent year until its eifmination in year five (Staff Ex.1

at 3); and OCCs proposal of retaining Riders RDC and EDR and creation of an annual
band assessment whereby Rider RGC and would be continued indefinitely and
adjusted to maintain an approximate 30 to 40 percent overall discount for electric
heating customers relative to standard customers (OCC Ex.1 at 4-5).

To more thoroughly iIlustrate the effect of the parties proposed discounts, the
Commission notes the followamg bill comparison information for CII under several
different scenarios at the 2000 kWh usage level. If Riders RDC and EDR are retained
and Rider RGC is reduced to 50 percent of its current level, an electric heating
customei's bill will be $135.98 or 59 percent of a standard residential bill of $231.98. If
Riders RDC and EDR are retained and Rider RGC is reduced to 25 percent of its current
level, an electric heating customer's biI1 will be $156.98 or 68 percent of a standard
residential bill of $231.98. FinaIly, if Riders RDC and EDR are retained and Rider RGC
is eliminated, an electric heating customer's bill wiIl be $177.98 or 77 percent of a
standard residential bill of $231.98 (Staff Ex. lA, Attachment 2(a)). On the other hand,
under OCCs proposal, an electric heating customer's bill may vary between 60 and
70 percent of a standard residential bill, or $139.19 to $162.39.

The Commission believes that the proposal by the OCC is flawed because it
abandons any pretense of gradualism and runs the risk of rate shock in the first year.
OCCs proposal would significanfly increase rates for electric heating customers this
year. For example, according to the testimony of OCCs witness, Mr- Yankel, OCCs
proposal would result in a winter bill of $261.48 for a CEi electtic heating customer

qppx.102



10-176-EL-ATA -19"

using 3500 kWh per month (OCC Ex. I at 36), an increase of 44 percent above the
2010/2011 winter bill of $181.91 for the same usage (Staff Ex. 1A, Attachment 2(a)).
Further, this abrnpt increase, which OCC proposed to take effect on September 1, 2011,
would leave electric heating customers little time to prepare for higher bills or to take

steps to help conserve electricity.

At the same time, OCCs proposal fails to take any steps to gradually reduce the
discount over time. OCC's proposal fails to acknowledge the significant restructnring
of the electric industry by the General Assembly in SB 3 and SB 221. In SB 3, generation,
distn'butioq, and transmission rates were unbundled (Company Fx 1 at 10-11). SB 3
also directed electric utilities to divest their generation assets (Company Ex. 1 at 11).

Consequently, as a result of the stipulations approved by the Commission in the

FirstEnergy 2009 ESP Case and the First Energy 2010 ESP Case, the Companies'

generation costs are the same for all customers (Company Ex. 65 at 18-19). Further, the
Commimon agrees with the Companies that generation rates which charge the

customer less than the cost of obtaining generation are antithetical to the energy
efficiency policy goals embodied in SB 221.

The Conunission notes that the proposaLs by Staff and FirstEnergy do provide for
the phase out of the discounts, consistent with the principle of cost causation and with
the legislative changes embodied in SB 3 and SB 221 (Staff Fx.1 at 3; Company Fx. l at
6-7, 41). However, the Commission finds that the three-year and five-year phase outs of
Rider RGC proposed by FirstEnergy and Staff also fail to provide electric heating
customers with sufficient time to adjust to the gradual elimination of the discount.

With respect to the atguments regarding the existence of contracts raised by the
CKAP Parties, the Commission initially finds that the CKAP Parties have not
demonstrated that such claims are subject to our jurisdiction As the Commission noted
in our Second Entry on Rehearing in this proceeding, the Commission has no power to
determ3ne legal rights and liabilities involving contract rights even though a public

utility is involved. Marketing Research Seroire, Inc, v. Pub. ilteT. Comm. (1987), 34 Ohio
St.3d 52, 56. 9econd Entry on Rehearing (Apri115, 2010) at 3. In addition, in the Fifth
Entry on Rehearin& the Commission reiterated that, although we would exercise our
jurisdiction over FirstEnergy's rates and marketing practices in this proceeding, we lack
jurisdiction to hear "pure contract" claims, including claims based upon reliance or
promissory estoppel. Fifth Entry on Rehearing (November 10, 2010) at S. Further, even
if the CKAP Parties had demonstrated our jurisdiction over these claims, the
Commission finds that the evidence in the record does not demonstrate that a contract
exists, or has ever existed, between electric heating customers. and the Companies.
Aithough the CKAP Parties summarily claim that contracts exist, the CKAP Parties
have never produced a written contract between the Companies and any cUstomer, and
the CKAP Parties did not even attempt to establish that any alleged statements by the

Appx. 103



10-176-EL,ATA -20-

Companies met the requirements for an oral contract under Ohio law. Further, the
CKAP Parties do not address the fact that electric heating customers have continuously
received discounts from standard service offer rates in the form of Riders RDC and EDR
(Staff Ex. IA, Attachment 1).

The Commission notes that Section 4928.144, Revised Code, authorizes the just
and reasonable phase in of any rate established under Section 4928.143, Revised Code,
as the Commission considers necessary to ensure rate stability . for consumers.
Therefore, the Commission finds that, ia Hght of the regulatory changes resulting from
SB 3 and SB 221, and after balancing the need to avoid rate shock with the principles of
gradualism and cost causation, the appropriate solution is to extend the current freeze
on customer rates for two years, consistent with StafPs recommendation, through May
31, 2013. This will allow electric heating customers time to prepare for increased rates
and to take steps to mifigate their usage. During this time, FirstEnergy should annually
adjust Rider RGC to maintain the rate freeze. Moreover, the Co*+i**»ssion agrees with
OPAE that an eight-year phase out is optimal. Therefore, following this two-year
f7eeze, the Commission directs FirstEnergy to phase out Rider RGC from its March 31,
2013, level by implementing six equal annual reductions, effective October 31 of each
year. However, nothing in this Opinion and Order should be construed as reducing the
existing discounts provided by Riders EDR and RDC. Finally, the Commission directs
that any educational materials produced by the Companies should be reviewed by staff
prior to distnbution to the public and that the Companies and Staff explore an online
tool to assist electric heating customers to calculate their bills.

In conjunction with the principles of gradualism, the Commission additionally
finds that options should be created for electric heating customers to offset the decline
of the discount in a substantive way. The Comnussion finds that this goal could be
accomplished through collaborative efforts with the purpose of increasing energy
efficiency for electric heating customers. Therefore, the Commission directs the
Companies to discuss potential progracns for electric heating customers with its energy
efficiency collaborative and to include any resulting prog}'auts 9n its next three-year

program portfolio plan.

Further, the Commission notes that we have initiated a docket to investigate the
potential for better aligning electric utility rate designs with state policy regarding
energy efficiency and peak demand reduction. 1n the Matter of AIigning Electric

Distribution Uti&ty Rate Structu.re With Ohin's Pub[ic Policies to Pmmote Competitior4

Energy Efficiency, and Distnbuted Generation, Case No. 10-3126-ELUI3C, Entry

(December 29, 2010). The Commission believes that potential changes in rate design
resultutg from this investigation may also better reflect cost causation principles and
serve to mitigate the phase out of the discounts provided to electric heating customers.
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Finally, although the Comm;saion was not persuaded by the testimony that
home values are directly related to the level of the discovnts provided to electric space
heating customers, the Commission wishes to minimize any risk of our action today in
impeding the recovery of the housing market in the Companies' service territories.
Therefore, the Commission finds that homebuyers who purchase a home that uses
electricity as the sole or primary source of space heating wiIl be entitled to receive the
same discount described herein as long as the homeowner otherwise qualifies for such
discounts, maintains electricity as the sole or primary source of heating, and the
discounts remain in effect. However, nothing in this Opinion and Order should be
construed to extend the electric heating discount to homes constructed after January 1,
2007, as previously ordered by the Com*n^ssion. FirstEnergy RCP Case at M.

(3) Is there any basis to deny the Companies recovery of the
costs of the discount provided to electric heating customers?

The Companies propose that they should be authorized to recover the deferrals
resulting from Rider RGC with carrying charges. AdditionaIIy, the Companies argue
that they should be permitted to accrue deferred costs equal to the difference between
what cnstomers would have otherwise been billed and what they were actually billed.

OCC ma3ntains that the Companies engaged in unfair and deceptive marketing
practices and that, consequently, collections on deferrals should not be permitted.
Specifically, CCC argues that the Companies unfairly and decepfively enticed
residential castomers and housing developers to commit to electric heating before the

Companies eliarinated the discounted rates. As examples, OCC cites to customers'
testimony at the public hearings that they relied on the Companfes' representations
when building or converting their homes to electric heat, as well as the Andreatta letter
allegedly authored by a former representative of the Companies which made
representations regarding the discounted rate for electric heating customers (Sandusky
Tr. at 71-77, 80-$1, 86-87; Btrongsville Tr. at 7,14-16, 24, 44115, 57-58,124-125,142; North
Ridgeville Tr. at 51, 64, 71,140-143; ICirtland Tr. at 24, 33-34,106,110-111,166-167174,

180,184; Strongsville Ex. 2).

Additionally, oCC contends that the Companies should not be pennitted to
accrue carrying charges resuiting from reinstatement and extension of electric heating
rates or collect on the deferrals because the Companies have failed to demonstrate that
significant harm will result if the Comparues are denied the carrying charges.
Alternatively, OCC argues that, even if carrying charges are permitted, they should be
calculated net of tax, instead of the Companies' position that carrying cbarges should be
calculated without reduction for accumulated deferred income tax.
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The Companies reply to OCC's assertion by arguing that there is no requirement
that the Companies demonstrate significant harm in order to recover carrying charges.
Additionally, the Companies allege that OCC has cited no authority that justifies it
forgo deferrals previously authorized by the Co*nmics;on due to alleged unfair and
deceptive marketing practices.

The Commission notes that the deferrals in this case reflect the difference
between the Companies' prudently incurred generation costs and the rates paid by
customers after the interim rate relief provided by Rider RGC. OCC seeks an
extraordinary remedy on this issue. OCC has not cited tD a single Commission
precedent in which the Commission denied recovery of prudently incurred costs based
upon alleged deceptive marketing practices by a public utility in this state. OCC has
not cited to a single precedent from another state in which a public utility was denied
recovery of costs based upon alleged deceptive practices. Further, despite the
unprecedented natiue of OCC's argumenis, OCC did not present a single expert
witness in support of its position. Instead of presenting the testimony of an expert
witness demonstrating that FirstEnergy's alleged conduct was so egregious that
recovery of prudently incurred generation costs should be denied, OCC relies solely on
the testimony of witnesses at the public hearings. Although the Commission
understands and is sympathetic to the concerns raised by consumers at the public
hearings, the Co..+*nussion finds that such testimony is insufficient to support the denial
of recovery of FirstEnergy's generation costs.

Moreover, OCC summarily claims in its brief that FirstEnergy has violated
4901:1-10-24(D), O.A.C., which provides that no electric utility shall commit an unfair or
deceptive act or practice in connection with the promotion or provision of service,
including an omission of material information. However, OCC does not differentiate
between testimony describing FirstEnergy's alleged actions which occurred prior to the
effective date of the Rule from testimony regarding alleged actions which occurred after
the Rule was effective. Obviously, testimony regarding alleged conduct prior to the
effective date of a CommiaQion rule cannot be used to support a finding that a utility

violated that rule.

With respect to alleged conduct prior to the effective date of 4901:1-10-24(D),
O.A.C., OCC presented no expert testimony in this proceeding demonstrating that
FirstEnergy violated a customary industry practice or standard, of care. This failure to
present expert testimony regarding customary industry practices or the appHcable
standard of care is fatal to OCC's claim. OCC has offered. no evidence that

FirstEnergy's conduct was any different from other utilities that engage in market-ing or
from other electric utilities that offered special tariff rates to electric heatiag customers.
The Commission cannot deny FirstEnergy recovery of prudently-incurred generation
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costs in the absence of evidence demonstrating a violation of a Commission rule or a
violation of a customary industry practice or standard of care.

With respect to conduct after the effective date of Rule 4901:1-10-24(D), O.A.C.,
the specific claims made by OCC are not supported by the evidence in the record in this
case. OCC claims that the Companies unfairly and deceptively enticed residential
customers and housing developers to commit to electric heating before the Companies
abandoned support for favorable rate treatment; however, the evidence demonstrates
that discounts for electric heating customers have never been eliminated and that
electric hearing customers have always received a minimum of two discounts,
Rider RDC and Rider EDR (Staff Ex. lA, Attachment 1; OCC Ex. l at 29-30). OCC does
not demonstrate how electric heating customers have been misled by FirstEnergy when
these customers have always received a significant discount on the rates paid by

standard service offer customers.

In support of its claim of pervasive unfair and deceptive marketing practices,
OCC relies upon a letter to Thomas Logan from an OE sales representative.
Elio Andreatta, in which W. Andreatta represents to Mr. Logan that "if Ohio Edison
ever removes this rate from our files you'would not be in jeopardy of forfeiting this rate.
This rate wiIl be guaranteed for you as long as you wish to utilize it" (Strongsville
Ex. 2). The Co**+TM+ission notes that, at a aninicnum, the letter communicated inaccurate
information to the consumer, including the position of the author within OE (Tr..I at
123-124), the nature of "experimental° tariffs (Company Ex. 65 at 3), and statements in
conflict with the terms of OE's tariffs (Tr. I at 126-128; Company Ex. 46). At most, the
letter represents a commitment for a given rate to a single customer, Mr. Logan.
However, the testimony in the record clearly demonstrates that such letters were not a
common practice of either Mr. Andreatta or OE (Tr. I at 113,122-123,130). As such, the
letter does not support OCC's claim of pervasive unfair and deceptive marketing
practices. Further, OCC failed to demonstrate any nexus between the letter and the
marketing practices of CEt or TH, which were not affiliated with OE at the time the

letter was allegedly senk

Further, the Commission finds that the expert testimony of OCCs witness,
Mr. Yankel, undermines its arguments on this issue. Although OCC claims in its brief
that the Companies increased their sales of electricity by promoting the use of electric
heating through unfair and deceptive practices, the testimony presented by Mr. Yankel
indicates that the electric space heating rates were not developed for purposes of load
retention, W. Yankel testified that the electric space heating rate of each utility was not
"promotional," which W. Yankel defined as a rate below cost causation and being
offered for the purpose of retaining load in the face of competitive alternatives (OCC
Ex.1 at 9,19, 25). Instead, Mr. Yankel testified that the electric space heating rates were
independently developed by tlzee unaffIIiated utilihes on the bam of cost causation
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(OCC Ex. 1 at 2, 6). Further, according to W. Yankel, "even with the additional
differential provided to the summer rates, the rate of return for the All-Electric rate (Res
H) was above cost of service" (OCC Ex.1 at 20, 28). This testimony, from OCCs own
expert witness, undercuts OCC's claim that FirstEnergy promoted use of electric
heating rates in a manner that was unsustattiable at those rates in order to increase its

sales of electricity.

Moreover, OCC's arguments regarding the recovery of the costs of any

generation discount are at odds with the testimony of its own expert witness. At the
hearing, Mr. Yankel testified that the Companies should be pertnitted to recover the
costs of any discount provided to electric space heating customers from other
FiustEnergy customers (OCC Ex. 1 at 3940). W. Yankel bases his conclusion that other
customers should pay for the discount provided to electric space heating customers on
two key facts: the Companies obtain a single average price per kWh from their
generation suppliers, and electric space heating castomers benefit the system with high
usage during times of low hourly energy costs (OCC Ex. I at 40). Nowhere does
Mr. Yankel claim that the Companies benefit from the discount provided to electric

space heating customers.

Therefore, the Commi.ssion finds that the evidence in this proceeding does not
support OCCs claim that FirstEnergy should be precluded from recovering its
prudently incurred costs of generation. Likewise, the evidence in tfi9s proceeding
provides no basis for the denial of carrying costs related to the deferrals accrued by the
Companies as the result of providing discounts to all-electric customers, as ordered by
the Commission in this proceeding. Therefore, the Commission finds that, pusuant to
Section 4928.144, Revised Code, FirstEnergy should accrue carrying charges, equal to its
weighted average cost of debt and without reduction for accumulated deferred income
taxes, for all deferrals accrued since the Commission s Find3ng and Order issued on

March 3, 2010.

(4) How should the cost of the discount be recovered from

customers?

The Companies propose accruing Rider RGC deferrals for CEI and OE through
May 31, 2011, with carrying charges, and then collecting those deferrals from residential
customers over the three-year period spanning from June 1, 2011, through May 31, 2014.
For TE, the Companies propose collecfion of the Rider RGC deferral as of May 31, 2011,
with carrying charges, over a one-year period from June 1, 2011, through May 31, 2012,
from residential eustomers, as the accrned deferrals from TE are expected to be

significantly less than those of CEf and OE.
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Staff addresses allocation of shortfall in revenue recovery by recommending that
residential customers, and not other customer classes, should be responsible for Rider
RGC and associated deferrals and carrying costs. Staff supports its position by claiming
that there is no justification for requiring general service customers to pay for revenue
shortfalls created by members of the residential class.

OCC argues that the discounted rate for electric-heated homes is analogous to a
reasonable arrangement and should be borne by aI1 customer classes, consistent with
the Commission s rules regarding reasonable arrangements, which provide that
recovery for the reduced revenue is "spread to all customers in proportion (th)
current revenue distribution between and among dasses." Rule 4901:1-38-05 A)4,
O.A.C. OCC argues that the elechric heating discount is similar and that charging a
broad range of customers for class rate reductions is not unusual.

The Companies dispute OCCs position on this issue by arguing that there is no
justification for analogizing the electric heating discount with a reasonable
arrangement. In contrast, the Companies point out that OCCs witness, Mr. Yankel,
stated that the eleclric heating discount was not for economic development purposes

(OCC Ex. 1 at 9,19, 25).

IEi3-Ohio expresses its support for Staff's proposal to confine the responsibility
for the incremental revenue shortfall to the residential customer dass. In support of its
position, IEU-Ohio points to testimony at the evidentiary hearing by Mr. Fortney, Staff's
witness, recommending that the residential class pay the revenue shortfalls created by
the electric heating discount deferral on the rationale that the residentiat class benefited
from the electric heating rate deferrals and should therefore pay the costs associated

with the benefit (Tr. II at 511).

OMA and OHA argue that financial repercussions associated with the voluntary
dedsion to purchase a residential, electric-heated home should not be borne by
commerciel or industrial consumers. OMA and OHA aver that the electric heating
discount program was not created as a social wetfare program, and that, blce all
consumers of energy, etectric heating customers have always faced the prospect that
costs could change. OMA and OHA. further argue that Rider EDR, which is funded by
the Companies' commercial and industrial customers, provides a signiffcant portion of
the electric heating discounts. OMA and OHA contend that, based on the thin record in
this case, the Commission should not reopen FirstEnergy's ESP stipulations and add to
the burden already shouldered by the Companaes commercial and inaustrial
castomers. OMA and OI-IA. further assert that the only reliable testimony presented at
the hearing was that of Mr. Ridmann and Mr. Fortney, who both recommended that no
rate ciasses other than the residential rate classes should shoulder any portion of the

electric heating subsidy beyond that provided by the terms of the FirstEnergy 2010 ESP
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Case (Tr. I at 184-185; Tr. II at 511). OMA and OHA also argue that Mr. Yankel's
opinion that all customer classes should fund Rider RGC is baseless in light of the
evidence in the record that the Companies' generation procurement process is reflective
of the cost to serve the residential class as a whole (Company Ex. 65 at 18).

OPAE recommends that the recovery of deferrals resulting fiam Rider RGC
should be from all customer classes because, OPAE contends, all classes have benefitted
from the winter usage of elettric heating customers.

The Commission finds that revenue shortfaILs resulting from Rider RGC should
be recovered solely from the residential class. As Staff argues, there has been no
legitimate reason set forth to justify recovery from all customer classes (Staff Ex. 1 at 4).
Despite OCCs assertion that the discounted rate is analogous to a reasonable
arrangement, which is typically spread among aIl customer classes, as the Compani.es

point out, OCCs own witzvess stated that the discounted rate was not for economic
development purposes (OCC Ex. 1 at 9, 19, 25). No other reason for analogizing is
apparent. Further, as OMA and OHA point out, nonresidential customers already fund
Rider EDR which provides a significant portion of the discount for electric space

heating customers.

The Commission further notes that nonresidential customers obfigation to fund
Rider EDR was established pursuant to stipulations approved by the Commission in the

FirsfEnergy 2009 ESP Case and the FirstEnergy 2010 ESP Case. There is no evidence in

the record of new facts or changed ci.rcumstances since the adoption of these
stipulations. Therefore; there is no basis in the record of this proceeding to modify our
orders approving these stipulations or to adjust the nonresidential customers
obligation to fund discounts provided to electric heating customers.

(5) Should OPAS's Qronosal be adopted?

OPAE recrommends that the CoTs+TM*niss+on should order the Companies to
implement the long-term pilot program using solar energy incentives as proposed by
Ms. I-iarper. OPAE supports its recommendation by stating that solar resources would
allow the Companies to secure generation at a price below that set by aucfion, which
could then be dedicated to electric heating customers in the percentage of income
payment plan (PII'P) program in order to ameliorate costs. and weatherize their homes

(OPAE Ex. 1).

The Companies assert that OPAE's proposal should be rejected. Specificalty, the
Companies argue that OPAE's proposal is not an actionable recommendation that the
Commission can adopt in this proceeding. The Companies point out that OPAE's '
witness, Ms. Harper, proposed constrnciion of a power plant but lacked basic detags I
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such as where the plant should be built, who would be responsible for the plant's

construction and cost, and who would own andJor operate the plant (Tr. III at 536-537).

The Companies conclude that, because OPAE's plan is merely conceptual, it would be

difficult for the Commission to implement OPAE's recommendation Further, the

Companies assert that, even if its proposal were more than a concept, OPAE failed to

offer even minimal evidence to demonstrate that the proposal warrants further
consideration, either in a formal collaborative process or otherwise. Specifically, the
Companies point out that Ms. Harper admitted that, in formulating the proposal, she
never calculated the amount of revenue that would be produced by the sale of
renewable energy credits in connection with the proposed plan, that she did not
research the amount of federal or state incentive funding that would be available for the
proposed plan, that, although she suggested excess revenue could fund the
weatherization of homes for electric heating P1PP customers, she had no estimate of
how much that excess revenue would be, and that she did not calculate the probable
price of power from the proposed power plant, but that those figures were calculated

by an outside entity (Tr. III at 539-543).

OPAE argues that the Companies criticism as to the proposal's lack of detail is

unfair, as OPAE could not more thoroughly develop the proposal without the

Companies' assistance. OPAE contends that the purpose of Ms. Harpet's testimony
was to cause the Companies to consider an innovative solution by obtaining power at a
cost lower than the auction price.

The Commission finds that OPAE's proposal should not be adopted. As the
Companies point out, OPAE's proposal lacks such basic details as location of the
proposed power plant, payment for the planYs construction, and ownership of the plant

(Tr. III at 536-537). Additionally, the OPAE witness who formulated the proposal
admitted that she had no estimate as to how much revenue and excess revenue would
be produced in connection with the proposed plan, that she did not know what amount
of federat or state incentive funding would be available, and that she did not calculate
the probable price of power from the proposed plant (Tr. III at 539-543). As OPAE's

proposal appears at this time to be no more than a loosely developed concept, the
Commission finds that the proposal cannot be adopted as a solution to the issues
presented in this case.

C. Commission s Conclusions

On March 3, 2010, the Commission approved FirstEnergy's application filed on
February 12, 2010, as modified by the Commission, in order to provide interim relief to
all-dectric customers. In this Opinion and Order, the Comn,;asion makes further
modifications to FirstEnergy's application in order to provide a long-term solution to

the issues raised in this proceeding.
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Accordingly, the Comntission finds that, as modified by this Opinion and Order,
FirstEnergy's application is not unjust or unreasonable and should be approved.
Further, FiustEnergy should file proposed tariffs, consistent with this Opinion and

Order, within 30 days.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) The Companies are electric light companies as defined by
Section 4905.03(A)(3), Revised Code, and public utilities
pursuant to Section 4905.02, Revised Code; therefore, the
Companies are subject to the jurisdiction of the Commission
pursuant to Sections 4905.04 and 4905.05, Revised Code.

(2) On February 12, 2010, FirstEnergy filed an application in this
proceeding to revise its current tariffs in order to provide
rate relief to certain all-electriccustomers.

(3) Intervention in this proceeding was granted to OCC,

IEU-0hio, OMA, OHA, OPAE, Constellation and the CKAP

Parties.

(4) On March 3, 2010, the Commission issued its Finding and
Order in this proceeding, providing interim rate relief for
all-electric residential customers.

(5) On September 24, 2010, the Staff filed its report as directed
by the Commission

(6) Local public hearings were held pursuant to published
notice in Sandusky, Maumee, Strongsville, Springfield,
North Ridgeville, and Kirtland, Ohio.

(7) The evidentiary hearing commenced on November 29, 2011,
and was continued to February 16, 2011. The hearing
concluded on Febniary 21, 2011.

(8) As modified by this Opinion and Order, FiustEnergy's
application is not unjust or unreasonable and should be

approved.
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ORDER:

It is, therefore,

-29-

ORDERED, That the application filed by FirstEnergy be approved, as modified

herein It is, forther,

ORDERED, That FirstEnergy file proposed revised tariffs, consistent with this
Opinion and Order, within 30 days of the date of this Opinion and Order. It is, further,

ORDERED, That a copy of this Opinion and Order be served upon all parties of

record.
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THE pUBL1C UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio. )
Edison Company, The Cleveland Electric )

Illuminating Company, the The Toledo ) Case No. 10-176-EL-ATA

Edison Company for Approval of a New )

Rider and Revision of an Existing Rider.

CONCURRING AND DISSENTING OPINION
OF COMMLSSIONER CHERYL L. ROBERTO

With the exception of the following two matters, I concur in the majority opinion.

Transferability of Dismunt

The Commission s sole reasoning for the continuation of a discount for all-

electric homes is the principle of gradualism and the mitigation of rate shock. The
majority finds that homebuyers who purchase a home that uses etectricity as the sole or
primary source of space heating will be entitled to receive the same discount as the
existing homeowner. See Opinion and Order at pp. 21-22. A new customer has never
been the beneficiary of the discount and thus, could not be experiencing rate shock as

the result of losing a discount.

The majority expresses the wish today to minimize any risk the action taken
today impedes the recovery of the housing market in the Companies service territories.
Id. at p.21. I cannot agree that this Commission should take into account the relative
utility burden of all-electric homes and multi-fuel homes in establishing rates or those
impacts on real estate. For these reasons, I dissent from the portion of the Opinion and
Order that extends the discount to new customers.

Unfair and Deceptive ]3farketing Practices

The majority finds that the evidence fn this proceeding does not support claims
that FirstEnergy should be precluded from recovering its prudently incurred costs of
generatiori. See Opinion and Order at p. 25: I concur in this finding.

I do not agree, however, with the reasoning in the Opinion and Order at p. 23
that seems to indicate that expert testimony. is required to establish an unfair or
deceptive practice. An unfair deceptive act or practice may be established upon the
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testimony of any witness, expert or otherwise. I cannot find on the record in this case,
however, that FirstEnergy engaged in unfair or deceptive marketing practices. If the
Commission had concluded that unfair or deceptive marketing practices occnrred, it
would then be a separate question as to what remedies are available to the Commission.
Because the Commission did not find that FirstEnergy engaged in unfair or deceptive
marketing practices, there is no need to reach the question of whether this Com.nission
could consider denying recovery of prudently incurred costs or could order a utility to
incur additional expenses, resalting from a discounted rate design, without the means
to recover those costs.

Cheryl L. Roberto
Commissioner

Entered in the journa!

MAY 2 5 2011

Betty McCauley
Secretary
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AeTtct.E IV: JuotCtAt,

AeTtCt.E IV: Jootctet.

3Ub/CI.4L P(AI'ER VLlSTED I.N COO'RT.

§1 The judicial power of the state is vcsted in a su-
preme court, courts of appeals, courts of comnron
pleas and divisions thereof, and such other courts infe-
rior to the Supretne Court as tnay from time to time be

cs(ablished by law.
(1851, anr. 1883, 1912, 1968, 1973)

ORGAA'I74TIO.N ANI) JURIYOICTIO.N UF SUPREAIE COURL

§2 (A) The Supreme Court shall, until otherwise pro-
vided by law, consist of seven judges, who shall be
known as the chiefjustice and justices. In case of the
absence or disability of the chicf justice, thejudge hav-
ing the period oflongest total service upon the court
shall be the acting chief justice. If any member of the
court shall be unable, by reason of illness, disability or
disqualification, to hear, consider and decide a cause
or causes, the chief justice or the acting chief justice
may direct any judge of any court of appeals to sitwith
the judges of the Supreme Court in the place and stead
of the absent judge. A majority of the Supreme Court
shall be necessary to constitute a quorum or to rcnder

a judgment.

(B)(1) The Suprente Court shall have original jurisdic-

tion in the following:
(a) Quo wamanto;
(b) Mandan)us;
(c) Habeas corpus;
(d) Prohibition;
(e) Procedendo;
(f) In any cause on review as may be necessary to its

complete determination;
(g) Admission to the praetice of law, the discipline of

persons so admitted, and all other matters relating

to the practice of law.

(2) The Suprente Court shall havc appellatejurisdiction

as follows:
(a) In appeals front the courts of appeals as a matter

of right in the following:
(i) Cases originating in the courts of appeals;
(ii) Cases in which the death pcnalty has been

affirmed;
(iii) Cases involving questions arising under the

constitution of the United States or of this

state.
(b) In appeals from the courts of appeals in cases of

20

felony on leave first obtained.
(c) In direct appeals fron the courts of common pleas

or other courts of record inferior to the court of
appeals as a matter of right in cases in which the
death penalty has been imposed.

(d) Such revisory jurisdiction of the proceedings of
administrativeofl'icen or agencies as may be
conferred by law;

(e) In cases of public or great general interest, the

Supreme Court may direct ahy court of appeals
to certify its record to the Supreme Court, and
may review and afflrm,modify, or reversc the
judgment of the court of appeals;

(f) The Supreme Court shall review and affinn,
ntodify, or reverse the judgment in any case
certified by any court of appeals pursuant to
section 3(B)(4) of this article.

(3) No law shall be passed or rule made whereby any
person shall be prevented from invoking the original

jurisdiction of the Supreme Court.

(C) The decisions in all cases in the Supreme Court

shall be reported together with the reasons therefor.
(1851, atn. 1883, 1912, 1944, 1968, 1994)

0R(i.4NIZATlON.4PD JL'RISDICTIDN OF COURrOF API'F.NS.

§3 (A) The state shall be divided by law into con)pact

appellate districts in each of which there shall be a

court of appeals consisting of three judges. Laws may

be passed increasing the number of judges in any dis-

trict wherein the volume of business may require such

additional judge or judges. In districts having addi-

tional judges, threc judges shall participate in the hear-

ing and disposition of each case. The court shall hold

sessions in each county of the district as the necessity

arises. The county commissioners of each county shall

provide a proper and convenient place for the court of

appeals to hold court.

(B)( I) The courts of appeals shall have original juris-

diction in the following:
(a) Quo waaanto;
(b) Mandamus;
(e) Habeas corpus;
(d) Prohibition;
(e) Procedendo
(f) In any cause on review as may be necessary to its

cotnplete determination.

(2) Courts of appeals shall have such jurisdiction as
ntay be provided by law to review and affirm, modify,

THE CONSTITUTION OF THE STATE OF OHIO
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ARTICLE IVt JtIDICIAL

or reverse judgments or final orders of the courts of re-
cord inferior to the court of appeals within the district,
except that courts of appeals shall not have jurisdiction

to review on direct appeal ajudgement that imposes a
sentence of death. Courts of appeals shall have such
appellate jurisdiction as may be providcd by law to
reviewand affirm, modify, or reverse final orders or
actions of administrativc officers or agencies.

(3) A ntajority of the judges hearing the cause shall
be nccessary to render a judgnent. Judgments of the
courts of appeals are final except as provided in sec-
tion 2(B)(2) of the article. No judgment resulting frotn
a trial by jury shall be revcrsed on the weight of the
evidence except by the concurrence of all three judges

hearing the cause.

(4) Whenever thejudges of a court of appeals find that
ajudgment upon which they have agreed is in conflict
with a judgment pronounced upon the same question
by any other court of appcals of the state, the judges
shall certify the record of the case to the Supreme
Court for review and final dctcmtination.

(C) Laws may be passed providing for the reporting of

cases in the courls of appeals.
(1968, am. 1994)

0Rra.N1Z9T1ONAAD JURISDICTION OF COMMON PLEAS

COURT.

§4 (A) There shall be a court of common pleas and
such divisions thereof as may be established by law
serving each county of the state. Any judge of a court
of common pleas or a division thereof inay temporar-
ily hold court in any county. In the interests of the fair,
impartial, speedy, and sure administration ofjustice,
each county shall have one or more residentjudges, or
two or more counties may be contbined into districts
having one or more judges resident in the district and
serving the conimon pleas court of all counties in the
district, as may be provided by law. Judges serving a
district shall sit in each county in the district as the
busincss of the court requires. In counties or districts
having more than one judge of the court of common
pleas, the judges shall select one of their number to
act as presiding judge, to serve at their pleasure. If the
judges are unable because of equal division of the vote
to make such selection, the judge having the longest
total service on the court of common pleas shall serve

as presidingjudge until sclection is made by vote. The
presiding judge shall have such duties and exercise

suclr powers as are prescribed by mle of the Supretne

Court.

(B) The courts of common pleas and divisions thereof
shall have such original jurisdiction over all jusficiable
matters and such powers of review of proceedings of

administrative officers and agencies as may be pro-

vided by law.

(C) Unless otherwise provided by law, there shall be
probate division and such other divisions of the courts
of common pleas as may be provided by law. Judges
shall be elected specifically to such probate division
and to such other divisions. The judges of the probate
division shall be empowered to employ and control the
clerks, employees, deputies, and referees of such pro-
bate division of the common pleas courts.

(1968, am. 1973)

POWER.S.9AD I)UTlES OF SLPREAIE COCRT: RULES.

§5 (A)(1) In addition to all other powers vested by

this article in the Supreme Court, the Supreme Court
shall have general superintendence over all courts in
the statc. Such general superintending power shall bc
exercised by the cltief justice in accordance with mles

protnulgated by the Supreme Court

(2) The Supreme Courtshall appoint an administrative
director who shall assist the chief justice and who shall
serve at the pleasure of the court. The componsation
and duties of the administrative director shall be deter-

mined by the court.

(3) The chief justice or acting chicfjustice, as neces-
sity arises, shall assign any judge of a court of com-
mon pleas or a division thereof tentporarily to sit or

hold court on any other court of common pleas or di-
vision thereof or any court of appeals or shall assign
any judge of a court of appeals teniporaril,v to sit or
hold court on any other court of appeals or any court
of comnron pleas or division thci'cof and upon such
assignment saidjudge shall serve in such assigned ca-
pacity until the tcrmination of the assignntent. Rules
may be adopted to provide for the temporary assign-
ment of judgcs to sit and hold court in any court estab-

lishcd by law.

(B) The Supreme Court shall prescribe rules govetn-
ing practice and procedure in all courts of the state,
which mles shall not abridge, enlarge, or modify any
substantivc right. Proposed rules shall be filed by the
court, not later than the fifteenth day of January, with

Tim CONSTITUTION OF THH STATF OF OHIO 21

Appx. 118



ARTICLE )I V: .TCDICIAI.

the clerk of each house of the General Assenibly dur-
ing a regular session thereoL and antendments to any
such proposed rules may be so filed not later than the
first day of May in that session. Such rules shall take
effect on the following first day of July, unless prior
to such day the Geneml Assembly adopts a concur-
rent resolution of disapproval. All laws in conflict with

such rules shall be of no further force or effect after

such rules bave taken effect.

Courts may adopt additional rules concerning local
pmetice in their respective courts which are not in-
consistent with the rules promulgated by the Supreme
Court. Thc Supmme Court may make rules to require

uniforrn record keeping for all courts of thc state, and
shall n)ake mlcs govcming the admission to the prac-
tice of law and discipline of persons so adntitted.

(C) The chief justice of the Supreme Court or any
judge of that court designated by him shall pass upon
thc disqualification of any judge of the courts of ap-
pcals or courts of comnion pleas or division thereof.
Rules may be adopted to provide for the hcaring or
disqualitication matters involving judges of courts es-

tablished by law.
(1968,am.1973)

tion as may be provided by law, which shall not bc
diminished during their term of office. The contpensa-
tion of all judges of the Supreme Court, except that of
the chiefjustice, shall be the same. The compensation
of all judgcs of the courts of appeals shall be the same.
Common pleas judges and judges of divisions thereof,
and judges of all courts of record established by law
shall receive such contpensation as ntay be provided
by law. Judges shall receive no fees or perquisites, nor
hold any other oflice of profit or tmst, under the au-
thority of this state, or of the United States. All votes
for any judge, for any elective office, except a judicial
office, under the authority of this state, given by the
Geneml Assembly, or the people shall be void.

(C) No person shall be elected or appointed to anv
judicial office if on or before the day when he shall
assutne the office and enter upon the discharge of its
duties he shall havc attained the age of seventy years.

Any voluntarily retired judge, or any judge who is
retired under this section, may be assigned with his
consent, by the chief justice or acting chief justice of
the Supreme Court to active duty as a judge and while
so scrving shall receive the established compensation
for such office, computed upon a per diem basis, in
addition to any retirement benefits to which he may
be entitled. Laws may be passed providing retiremcnt

benefits for judges. (1968, am. 1973)ELLYT/rlA' OFVUD('ES. C'O.VPE\iCiT/ON.

§6 (A)(1) The chief justice and the justices of the
Supreme Court shall be elected by the electors of the

state at large, for terms of not less than six years.

(2) Thejudges of the courts of appeals shall be elected
by the electors of their respective appellate districts,

for terms of not less than six years.

(3) The judges of the courts of common pleas and the
divisions thereof shall be olectcd by the electors of
the counties, districts, or, as may be provided by law,
other subdivisions, in which their respective courts are
located, for terms of not less than six years, and each
judge of a court of common pleas or division thereof
shall reside during his tcrm of office in the county, dis-
trict, or subdivision in which his court is located.

(4) Terms of office of all judges shall bcgin on the
days fixed by law, and laws shall be enacted to pre-
scribe the times and mode of their election.

(B) The judges of the Supreme Court, courts of ap-
peals, courts of common pleas, and divisions thereof,

and of all courts of record established by law, shall, at
stated times, receive for their services such compensa-

22

REPE.4LED. PRORATECOURTS.

§7
(1851, am. 1912, 1947, 1951, rep. 1968)

REPEALED. PRO/LITEC'OURT: 3URf5'D!C'T/ON.

§8

REPEALE/A .IUSr]C'E4l)F THE PE.4C8

§9

REPE.4LF.l). OTNER JUDGE57 E1.ECTlOA'.

§10

(1851, rep. 1968)

(1851, rep. 1912)

(1851,rcp.1968)

REPE':U.ED. CIAS.S'/F/C:1T1ON OF S'UPREAIF. COURT JLY)(;El

§11

THC CONSTITUTION OF THt: STATF OP OI{IO

(1851, rep. 1883)
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ARTICLF. IV: .TIIDICI.4L

RF:Pr4LEQ VACANCIES, RO)YFILLEO.

§12
(1851, am. 1912, rep. 1968)

K4C4A'C)' 1N OFFICE OF JUDG'E. HO)F FOlE0.

§ 13 In case the office of any judge shall become va-
cant, before the expiration of the regular tetm for which
he was elected, the vacancy shall be filled by appoint-
ment by the governor, until a successor is elected and
has qualified; and such successor shall be elected for
the unexpired tcrm, at the first general election for the
office which is vacant that occurs more than forty days
after the vacancy shall have occurred; provided, how-
ever, that when the unexpired term ends within one
year immediately following the date of such general
election, an election to fill such unexpired term shall
not be held and the appointment shall be for such un-

cxpired term.
(1851, an). 1942)

REPE4LE0. REFF.RRED TO C'OMPENS4TIO.NAhD

INELIGIBILITY FOR OTFlER OFFICE FOR SUYREME COURT

JUSTICElS AND COMMON PLEAS JUDGE.C

§14
(1851, rep. 1968)

CRANGLYG fflUMRER OF JGl)OF,.SJ rSTi1RlJSIlGVG OTIIER

COL'RTS

§ 15 Laws ntay be passed to increase or diminish the
number of judges of the Supreme Court, to increase

bcyond onc or diminish to one the number ofjudges of
the court of common pleas in any county, and to estab-

lish other courts, whenever two-thirds of the members
elected to each house shall concur therein; but no such
change, addition or diminution shall vacate the office
of any judge; and any existing court heretofom cre-
ated by law shall continue in existence until otherwise

providcd.
(185 1, am. 1912)

REPriLEil C).ERR.Y OF COO'RT ELt'CrlO.Ns

§16
(1851,rcp. 1933)

JUDGES REA)OFNRLE

§ 17 Judgcs may be removed from office, by concur-

rent resolution of both houses of the Gcneral Assentbly,

if two-thirds of the members, elected to each house,

concur therein; but, no such removal shall be made,
except upon complaint, the substance of which shall
be entered on the joumal, nor, until the party charged
shall have had notice thereof, and an opportunity to

be heard.
(1851)

POIYF.RS.4NI) JURISOICTION OF JUDG'ES

§ 18 The several judges of the Supreme Court, of the
common pleas, and of such other courts as may be cre-
ated, shall, respectively, have and exercise such power
and jurisdiction, at chambers, or otherwise, as may be

directed by law._
(1851)

COURr\ OFCONClLIAr90N.

§19 The General Assen)bly n)ay establish courts of

conciliation, and prescribe their powers and duties;
but such courts shall not render final judgnrent in any
case, except upon submission, by the parties, of the
matter in dispute, and their agreement to abide such

judgment.
(1851)

ST)'LE OF PROCEti$ PRO.4ECUTION AND I.NDIC'TMEIVT.

§20 The style of all process shall be, "The state of
Ohio;" all prosecutions shall be carried on, in the
name, and by the authority, of the state of Ohio; and
all indictments shall conclude, "against the peace and

di6mity of the state of Ohio."
(1851)

SUPRENE COURT COMMLtitiIOA'.

§[21]22 A commission, which shall consist of five
)nenmbers, shall be appointed by the governor, with
the advice and consent of the Senate, the members
of which shall hold office for the term of three years
from and after the first day of February, 1876, to dis-
pose of such part of the business then on the dockets
of the Supremc Court, as shall, by arrangement be-
tween said com)nission and said court, be transferrcd
to such commission; and said commission shall have
like jurisdiction and power in respect to such business
as are or may be vested in said court; and the mom-
bors of said commission shall receive a like cornpensa-
tion for the time bcing, with the judges of said court.
A majority of the members of said commission shall
be necessary to form a quorum or pronounce a deci-
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ARTiCLE V: ELECrtvE FRANCwsF.

sion, and its decision shall be certified, entered, and
enforced as the judglnents of the Suprelne Court. and
at the expiration of the term of said commission, all
business undisposed of shall by it be certified to the
Supreme Court and disposed of as if said commission
had never existed. The clerk and reporter of said court
shall be the clerk and reporter of said commission, and
the contmission shall have such other attendants not
cxcceding in number those provided by law for said
court, which attendants said commission may appoint

and remove at its pleasure.

Any vacancy occurring in said commission, shall be
filled by appointment of the govemor, with the advice
and consent of the Senate, if the Senate bc in session,
and if the Senate be not in session, by the governor,
but in such last case, such appointment shall expire at
the end of the next session of the General Assembly.
The General Assembly may, on application of the Su-
preme Court duly entered on the joumal of the court
and certified, provide by law, whenever two-thirds of
such [each] house shall concur thercin, from time to
time, for the appointment, in like manner, of a like
commission with like powers, jurisdiction and duties;
provided, that the term of any such commission shall
not exceed two years, nor shall it be created oftener

than once in ten ycars.
(1875)

3UnOES IN 1.E55' POPULOL'S' COUA'TlE57 .SERI7CE UN MORE

THAN OA'E COURT.

§23 Laws may be passed to provide that in any county
having less than forty thousand population, as deter-
mined by the next preceding federal census, the board
of county commissioners of such county, by a unani-
mous vote or ten percent of the number of electors of
such county voting for govemor at the next prcceding
election, by petition, may submit to the electors of such
county the question of providing that in such county
the same person shall serve as judge of the court of
comnton pleas, judge of the probate court, judge of
the juvenile court, judge of the municipal court, and
judgc of the county court, or of two or more of such
courts. If a niajority of the electors of such county vote
in favor of such proposition, one person shall thereaf-
ter be elected to serve in such capacities, but this shall

not affect thc right of any judge then in officc from
continuing in office until the end of the terni for which

he was elected.

24

Elections may be had in the same manner to discontin-
ue or change the practice of having one person serve

in the capacity of judge of morc than one court when

once adopted.

ARTICLE Vt ELECTIVE FRANCHISE

WrOMAr GnrE.

(1965)

§1 Every citizen of the United States, of the age of
eightccn ycars, who has been a resident of the state,
county, tow'nship. or ward, such time as may be pro-
vided by law, and has bccn registered to vote for thirty

days, has the qualifications of an elector, and is en-
titled to vote at all elections. Any elector who fails to
vote in at least one election during any period of four
consecutive years shall cease to be an elector unless he

again registers to vote.
(1851, am. 1923, 1957, 1970, 1976, 1977)

Br R.4LLOT.

§2 All clcctions shall be by ballot.
(1851)

lV4MF.J OEC4A'I)ll)ATE4ON RALIAL

§2a The names of all candidates for an office at any
election shall be arranged in a group under the title of
that officc. The General Assembly shall provide by law
the means by which ballots shall give each candidate's
natne reasonably equal position by rotation or other
comparable methods to the cxtent practical and appro-
priate to the voting procedure used. At any election

in which a candidate's party designation appears on
the ballot, the name or dcsignation of each candidatc's
party, if any, shall be printed under or after each can-
didate's name in less prominent type facc than that in
which the candidate's name is printed. An elcctor may
vote for candidates (other than candidates for electors
of president and vice-president of the United States,
and other than candidates for govemor and lieutenant
govemor) only and in no othcr way than by indicating
his vote for each candidate separatcly from the indica-

tion of his vote for any other candidate.
(1949, ant. 1975, 1976)
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Westlaw,
R.C. § 4905.22

C

Baldwin's Ohio Revised Code Annotated Currentness

Title XLIX. Public Utilities

Fg Chapter 4905. Public Utilities Commission--General Powers (Refs & Annos)

FLil Facilities and Services
y^ 4905.22 Service and facilities required; unreasonable charge prohibited

Page I

Every public utility shall furnish necessary and adequate service and facilities, and every public utility shall fur-

nish and provide with respect to its business such instrumentalities and facilities, as are adequate and in all re-

spects just and reasonable. All charges made or demanded for any service rendered, or to be rcndered, shall be

just, reasonable, and not more than the charges allowed by law or by order of the public utilities commission,

and no unjust or unreasonable charge shall be made or demanded for, or in connection with,.any service, or in

excess of that allowed by law or by order of the commission.

(1953 H 1, eff. 10-1-53; GC 614-12, 614-13)

Current through all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the

129th GA (2011-2012).

(C) 2012 Thontson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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WestCaw,
R.C. § 4905.26

c

Baldwin's Ohio Revised Code Annotated Currentness

Title XLIX. Public Utilities
Fl3 Chapter 4905. Public Utilities Coinmission--General Powers (Refs & Annos)

Fial Regulatory Provisions
.+^ 4905.26 Written complaints; hearing

Upon complaint in writing against any public utility by any person, firm, or corporation, or upon the initiative or

complaint of the public utilities commission, that any rate, fare, charge, toll, rcntal, schedule, classification, or

service, or any joint rate, fare, charge, toll, rental, schedule, classification, or scrvice rendered, charged, deman-

ded, exacted, or proposed to be rendered, charged, demanded, or exacted, is in any respect unjust, unrcasonable,

unjustly discriminatory, unjustly preferential, or in violation of law, or that any regulation, measurcment, or

practice affecting or relating to any service furnished by the public utility, or in connection with such service, is,

or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory, or unjustiy preferential, or

that any scrvice is, or will be, inadequate or cannot be obtained, and, upon complaint of a public utility as to any

matter affecting its own product or service, if it appears that reasonable grounds for contpiaint are stated, the

commission shall fix a time for hearing and shall notify complainants and the public utility thereof. The notice

shall be served not less than fifteen days before hearing and shall state the matters complained of. The commis-

sion may adjourrt such hearingfrom time to time.

Theparties to the compiaint shall be entitled to be heard, represented by counsel, and to have process to enforce

the attendance of witnesses.

CREDIT(S)

(2010 S 162, eff. 9-13-10; 1997 H 215, eff. 9-29-97; 1982 S 378, eff. 1-11-83; 125 v 613; 1953 H 1; GC 614-21)

Current through all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the

129th CA (2011=2012).

(C) 2012 Thontson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT

® 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. Appx. 123



Westtaw.
R.C. § 4928.02

P

Baldwin's Ohio Revised Code Annotated Currentness

Title XLIX. Public Utilities
,qg Chapter 4928. Competitive Electric Retail Service

ryg Geneml Provisions

^,y 4928.02 State policy

It is the policy of this state to do the following throughout this state:

Page 1

(A) Ensure the availability to consumcrs of adequate, reliable, safe, efficient, nondiscriminatory, and reasonably

priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers with the

supplier, price, terms, conditions, and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by givingeonsumers cffective choices over the selec-

tion of those supplies and supplicrs and by encouraging the dcvclopment of distributed and small generation fa-

cilities;

(D) Encourage innovation and market access for cost-effective supply- and dentand-side retail electric service

including, but not limited to, demand-side management, time-differentiated pricing, and implementation of ad-

vanced metering infrastructure;

(G) Encourage cost-effective and efficient access to information regarding the operation of the transmission and

distribution systems of electric utilities in order to promote both effective customer choice of retail electric ser-

vice and the development of performance standards and targets for service quality for all consumers, including

annual achievement reports written in plain language;

(F) Ensure that an electric utility's transntission and distribution systems are available to a customer-generator or

owner of distributed generation, so that the customer-generator or owner can market and deliver the electricity it

produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development and imple-

. mentation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric scrvice by avoiding anticonrpetitive subsidies

flowing from a noncompetitive retail electric service to a competitive retail electric servicc or to a product or
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service other than retail electric service, and vice versa, including by prohibiting the recovery of any gcneration-re-

lated costs through distribution or transmission rates;

(i) Ensure retail elcctric service consumers protection against unreasonable sales practices, market deficiencics,

and market power;

(1) Provide coherent, transparent means of giving appropriate incentives to technologies that can adapt success-

fully to potential environmental mandates;

(K) Encourage implementation of distributed generation across custonter classes through regular review and up-

dating of administrative rules goveming critical issues such as, but not lin»ted to, interconnection standards,

standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the itnplementation of any new

advanced energy or renewable cnergy resource;

(M) Encourage the education of small business owners in this state regarding the use of, and encourage the usc

of, energy efficiency programs and altemative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply to the costs of electric distribution

infrastructure, including, but not limited to, line extensions, for the purpose of development in this state.

CREDIT(S)

(2008 S 221, eff. 7-31-08; 1999 S 3, eff. 10-5-99)

Current through all 2011 laws and statewide issues and 2012 Files 80,.82 through 88, 91, 92, 96, and 97 of the

129th GA (2011-2012).
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Title XLIX. Public Utilities
% Clrapter 4928. Competitive Electric Retail Service

'rrg General Provisions
^^ 4928.03 Obtaining competitive retail electric services; access to noncompetitive retail electric

services

Beginning on the starting date of competitive retail electric service, retail electric generation, aggregation, power

niarketing, and power brokemgc services supplied to consumers within the certified territory of an electric utility

are competitive retail electric services that the consumers may obtain subject to this chapter from any supplier or

suppliers. In accordance with a filing under division (F) orsection 4933.81 of the Revised Code, retail electric

generation, aggrcgation, power marketing, or power brokerage services supplied to consumers within the certi-

fied territory of an electric cooperative that has made the filing are competitive retail electric services that the

consumcrs niay obtain subject to this chapter from any supplier or suppliers.

Beginning on the starting date of competitive retail electric service and notwithstanding any other provision of

law, each consumer in this state and the suppliers to a consumer shall have comparable and nondiscriminatory

access to noncompetitive retail electric services of an electric utility in this state within its certified territory for

the purpose of satisfying the consunter's electricity requirements in keeping with the policy specified in section

4928.02 of the Revised Code.

CREDIT(S)

(1999 S 3, eff. 10-5-99)

Current through all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the

129th GA (2011 ?012).
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Title XLIX. Public Utilities
-,g Chapter 4928. Competitive Electric Retail Service

%1 General Provisions
.y,y 4928.16 Jurisdiction upon complaint; forum for commercial disputes; alternative dispute

resolution proeedures; remedies or forfeitures

(A)(1) The public utilities contmission has jurisdiction under section 4905.26 of the Revised Code, upon com-

plaint of any person or upon complaint or initiative of the commission on or after the starting date of competit-

ive retail electric service, regarding the provision by an electric utility, electric services company, cloctric co-

operative, or governmental aggregator subject to certification undcr section 4928.08 of the Revised Code of any

service for which it is subject to certification.

(2) The commission also has jurisdiction under section 4905.26 of the Revised Code, upon complaint of any per-

son or upon complaint or initiative of the commission on or after the starting date of competitive retail electric

service, to determine whether an electric utility has violated or failed to comply with any provision of sections

4928.01 to 4928.15, any provision of divisions (A) to (D) of section 4928.35 of the Revised Code, or any rule or

order adopted or issued under those sections; or whether an electric services company, electric cooperative, or

governmental aggregator subject to certification under section 4928.08 of the Revised Code has violated or

failed to comply with any provision of sections 4928.01 to 4928.10 of the Revised Code regarding a conrpetitive

retail electric service for which it is subject to certification or any rule or order adopted or issued under those

sections.

(3) If a contract between a mercantile commercial customer and an clectiic services contpany states that the for-

um for a commercial dispute involving that contpany is through a certified cotnmercial arbitration process, that

process set forth in the contract and agreed to by the signatories shall be the exclusive forum unless all parties to

the contract agree in writing to an amended process. The company shall notify the contmission for informational

purposes of all mattcrs for which a contract remedy is invoked to resolve a dispute.

(4) The commission, by rule adopted pursuant to division (A) of section 4928.06 of the Revised Code, shall ad-

opt alternative dispute resolution procedures for complaints by nonmercantilc, nonresidential customers, includ-

ing arbitration through a certified commercial arbitration process and at the commission. The commission also

by such rulc may adopt alternative dispute resolution procedures for complaints by residenfial customers.

(B) In addition to its authority under division (C) of section 4928.08 of the Revised Code and to any other rem-

edies provided by law, the commission, after rcasonable notice and opportunity for hearing in accordance with

section 4905.26 of the Revised Code, may do any of the following:

Co 2012 Thomson Reutors. No Claim to Orig. US Gov. Works.
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(1) Order rescission of a contract, or restittttion to customers including damages due to electric power fluctu-

ations, in any complaint brought pursuant to division (A)(1) or (2) of this section;

(2) Order any rcntedy or forfeiture provided under sections 4905.54 to 4905.60 and 4905.64 of the Revised Code

upon a finding under division (A)(2) of this section that the electric utility has violated or failed to comply with

any provision of sections 4928.01 to 4928.15, any provision of divisions (A) to (D) of section 4928.35 of the Re-

vised Code, or any rule or order adopted or issued under those sections. In addition, the commission may order

any remedy provided under section 4905.22, 4905.37, or 4905.38 of the Revised Code if the violation or failure

to comply by an electric utility related to the provision of a noncontpctitive retail clectric service.

(3) Order any remedy or forfeiture provided under sections 4905.54 to 4905.60 and 4905.64 of the Rcvised Code

upon a finding under division (A)(2) of this section that the electric services company, electric cooperative, or

governmental aggregator subject to certification under section 4928.08 of the Revised Code has violated or

failed to comply, regarding a competitive retail electric service for which it is subject to certification, with any

provision of sections 4928.01 to 4928.10 of the Revised Code or any rule or order adopted or issued under those

sections.

(C)(1) In addition to the authority conforredunder section 4911.15 of the Revised Code, the consutnerti counsel

may file a complaint undcr division (A)(1) or (2) of this section on behalf of residential consumers in this state

or appear before the commission as a representative of those consumers pursuant to any complaint filed under

division (A)(1) or (2) of this section.

(2) In addition to the authority conferred under section 4911.19 of the Revised Code, the consumers' counsel,

upon reasonable grounds on and after the starting date of competitive retail electric service, may file with the

commission under section 4905.26 of the Revised Code a complaint for discovery if the recipient of an inquiry

under scetion 4911.19 of the Revised Code fails to provide a response within the time specified in that section.

(D) Section 4905.61 of the Revised Code applics to a violation by an electric utility of, or to a failure of an elcc-

tric utility to comply with, any provision of sections 4928.01 to 4928.15, any provision of divisions (A) to (D) of

section 4928.35 of the Revised Code, or any rule or order adopted or issued under those sections.

CREDIT(S)

(1999 S 3, cff. 10-5-99)

Current through all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the

129th GA (2011-2012).
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Title XLIX. Public Utilities

Fig Chapter 4928. Competitive Electric Retail Service

Rig General Provisions
,4.4 4928.17 Corporate separation plan

(A) Except as otherwise provided in sections 4928.142 or 4928.143 or 4928.31 to 4928.40 of the Revised Code

and beginning on the starting date of competitive retail electrie service, no electric utility shall engage in this

state, either directly or through an affiliate, in the businesses of supplying a noncompetitive
^et'̂ ['tve retail electric ser-

vice and supplying a competitivc retail electric service, or in the businesses of su 1 ing a noncoinpetitive retail
electric service and supplying a product or scrvice other than retail electric service, unless the utility implements

and operates under a corporatc separation plan that is approved by the public utilities commission under this sec-

tion, is consistent with the policy specified in section 4928.02 of the Revised Code, and achieves all of the fol-

lowing:

(1) The plan provides, at tninimum, for the
provision of the coinpetitive retail electric service or the nonelectric

product or service through a fully separated affiliate of the utility, and the plan includes separate accounting re-

quirements, the code of conduct as ordered by the commission pursuant to a rule it shall adopt under division

(A) of section 4928.06 of the Revised Code,
and such other moasures as are necessary to effectuate thc policy

specified in section 4928.02 of the Revised Code.

(2) The
plan satisfies the public interest in preventing unfair competitivc advantage and preventing the abuse of

will not extend any undue preference or advantage
to any affit-

marketpower.

(3) The. plan is sufficient to ensure that the utility
iate, division, or part of its own business engaged in the business of supplying the competitivc retail eloctric ser

service, including, but not limited to, utility resources such as trucks, tools, office
vice or nonelectric product or

fequipment, office space, supplies, customer and marketing inonnation, advertising, billing and mailing systems,

personnel, and training, without compensation based upon fully loaded embedded costs charged to the affiliate;
and to ensure that any such affiliate, division, or part will not receivep undue preference or advantage from any

affiliate,
division, or part of the business engaged in business of supI ing the noncompetitive retail electric ser-

vice. No such utility, affiliate, division, or part shall extend such undue preference. Notwithstanding any other

division of this section, a utility's obligation under division (A)(3) of this section shall be effective January 1,

2000.

(8) The commission may approve, modify and
approve, or disapprove a corporate separation plan filed with the

commission under division (A) of this section. As part of the code of conduct required under division
(A)(] ) of

this section, the conmiission shall adopt rules pursuant to division
(A) of section 4928.06 of the Revised Code
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regarding corporate separation and procedures for plan filing and approval. The rules shall include limitations on

affiliate practices solely for the purpose of maintaining a separation of the affiliate's business from the business

of the utility to prevent unfair competitive advantage by virtue of that relationship. The rules also shall include

an opportunity for any person having a real and substantial interest in the corporate separation plan to file spe-

cific objections to the plan and propose specific responses to issues raised in the objections, which objections

and responses the commission shall address in its final order. Prior to commission approval of the plan, the cotn-

mission shall afford a hearing upon those aspects of the plan that the commission determines reasonably roquirc

a hearing. The commission may reject and require refiling of a substantially inadequate plan undcr this section.

(C) The
commission shall issue an order approving or modifying and approving a corporate separation plan un-

der this section, to be effective on the date specified in the order, only upon findings that the plan reasonably

complies with the requirements of division (A) of this section and will provide for ongoing compliance with the

policy specified in section 4928.02 of the Revised Code. Howevcr, for good cause shown, the commission may

issue an order approving or modifying and approving a corporate separation plan under this section that does not

comply with division (A)(1) of this section but complies with such functional separation requirements as the

commission authorizes to apply for an interini period prescribed in the order, upon a finding
that such alternative

plan will provide for ongoing compliance with the policy specified in section
4928.02 of the Revised Code.

(D) Any party
may seek an amendment to a corporate separation plan approved under this section, and the com-

mission, pursuant to a request from any party or on its own initiative, ntay order as it considers necessary the fil-

ing of an amended corporate separation plan to reflect changed circumstances.

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or partly owns at any time

without obtaining prior commission approval.

CREDIT(S)

(2008 S 221, eff. 7-31-08; 1999 S 3, eff. 10-5-99)

Current through all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the

129th GA (2011-2012).
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Fg Chapter 4928. Competitive Electric Retail Service

Rw Energy Efficiency RevolvingLoan Program
^ ^ 4928.66 Energy efticiency programs; implementation

(A)(1)(a) Beginning in 2009, an electric distribution utility shall impletnent energy efficiency progratns that

achieve energy savings equivalent to at least three-tenths of one per cent of the total, annual average, and nor-

malized kilowatt-hour saics of the electric distribution utility during the preceding three calendar years to cus-

tomers in this state. The savings requirement, using such a three-year average, shall increase to an additional

five-tenths of one per cent in 2010, seven-tenths of one per cent in 2011, eight-tenths of one per cent in 2012,

nine-tenths of one per cent in 2013, one per cent from 2014 to 2018, and two per cent each year thereafter,

achieving a cumulative, annual energy savings in excess of twenty-two per cent by the end of 2025.

(b) Beginning in 2009, an electric distribution utility shall implemcnt peak demand reduction programs designed

to achieve a one per cent reduction in peak demand in 2009 and an additional seventy-five hundredths of one per

cent reduction each year through 2018. In 2018, thc standing committces in the house of representatives and the

senate primarily dealing with energy issues shall make recommendations to the general assembly regarding fu-

ture peak demand reduction targets. -

(2) For the purposes of divisions (A)(1)(a) and (b) of this section:

(a) The baseline for energy savings under division (A)(1)(a) of this section shall be the average of the total kilo-

watt hours the electric distribution utility sold in the preceding three calendar years, and the baseline for a peak

detnand reduction under division (A)(1)(b) of this section shall bc the average peak demand on the utility in the

preceding three calendar ycars, except that the commission may reduce either baseline to adjust for new eco-

nomic growth in the utility's certiticd territory.

(b) The commission may amend the benchmarks set forth in division (A)(1)(a) or (b) of this scction if, after ap-

plication by the electric distribution utility, the commission determines that the atnendment is ncccssary because

the utility cannot reasonably achieve the benchmarks due to regulatory, economic, or technological reasons bey-

ond its reasonable control.

Compliance with divisions (A)(1)(a) and (b) of this section shall be measured by including the effects of all
(c) ic distribution utilitydemand-response programs for mercantile customers of the subject electr and all such mer-
cantile custonier-sited energy efftcicncy and peak demand reduction programs, adjusted upward by the appropri-
ate loss faetors. Any mechanism designed to recover the cost of energy efficiency and peak demand reduction
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programs under divisions (A)(1)(a) and (b) of this section may exempt mercantile customers that commit their

demand-response or othcr customer-sited capabilities, whether existing or new,for integration into the electric

distribution utility's dcmand-response, energy efficiency, or peak demand reduction programs, if the commission

determines that that exemption reasonably encourages such customers to comniit those capabilities to those pro-

grams. If a mercantile custontcr makes such existing or new demand-response, energy efficiency, or peak de-

inand reduction capability available to an electric distribution utility pursuant to division (A)(2)(c) of this sec-

tion, the electric utility's baseline under division (A)(2)(a) of this section shall be adjusted to exclude the effects

of all such demand-response, energy efficiency, or peak demand reduction progrants that may have existed dur-

ing the period used to establish the baseline. The baseline also shall be normalized for changes in numbers of
customers, sales, weather, peak demand, and other appropriate factors so that the compliance measurement is

not unduly influenced by factors outside the control of the electric distribution utility.

(d) Progrants implemented by a utility may include demand-response programs, customer-sited pr ograms,

and distribution infrastructure improvements that reduce line losscs. Division (A)(2)(c) of this sec-

tion shall be applied to include facilitating efforts by a mercantile custonier or group of those customers to offer

customer-sited demand-response, energy efficiency, or peak demand reduction capabilities to the electric distri-

bution utility as part of a reasonable arrangemont submitted to the commission pursuant to section
4905.31 of

the Rcviscd Code.

(e) No programs or improvements described in division (A)(2)(d) of this section shall conflict with any

statewide building codc adopted by the board of building standards.

(B)1n accordance with rules it shall adopt, the public utilities commission shall produce and docket at the com-

mission an annual report containing the results of its verification of the annual levels of energy cfficicncy and of

peak demand reductions achieved by each electric distribution utility pursuant to division (A) of this section. A

copy of the report shall be provided to the consumers' counsel.

(C) If the commission determines. after notice and opportunity for hearing and based upon its report under divi-

sion (B) of this section, that an electric distribution utility has failed to cotnply with an energy effciency or peak

demand reduction requirement of division (A) of this section, the commission shall assess a forfeiture on the

utility as provided under sections 4905.55 to 4905.60 and 4905.64 of the Revised Code, either in the amount, per

day per undercompliance or noncontpliance, relative to the period of the report, equal to that prescribed for non-

compliances under section 4905.54 of the Revised Code, or in an amount equal to the then existing market value

of one renewable energy credit per megawatt hour of undercompliance or noncontpliance. Revenue from any

forfeiture assessed under this division shall be deposited to the credit of the advanced energy fund created under

section 4928.61 of the Revised Code.

(D) The commission may establish rules regarding the content of an application by an cloctric distribution utility

for coinmission approval of a revenue decoupling mechanism under this division. Such an application shall not

be considered an application to increase rates and may be included as part of a proposal to establish, continue, or

expand energy efficiency or conservation programs. The commission by order may approve an application under

this division if it determines both that the revenue decoupling mechanism provides for the recovery of revenue

0 2012 Thontson Reuters. No Claim to Orig. US Gov. Works. AppX, 132



R.C. § 4928.66
Page 3

that otherwise may be foregone by the utility as a result of or in connection with the implementation by the elec-

tric distribution utility of any energy efFcicncy or energy conservation programs and reasonably aligns the in-

terests of the utility and of its customers in favor of those programs.

(E) The commission additionally shall adopt rules that require an electric distribution utility to provide a cus-

tomer upon request with two years' consuniption data in an accessible form.

CREDIT(S)

(2008 S 221, eff. 7-31-08)

Current through all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the

129th GA (2011-2012).
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4901 Public Utilities Commission (Refs & Annos)

4901:1 Utilities (Refs & Annos)
Fp Chapter 4901:1-1. General Utility Matters (Refs & Annos)

yy 4901:1-1-03 Duty to disclose tariffs

(A) Definitions. For purposes of this rule, and this rule only, the following shall apply:

Page I

(1) "A utility" is:

(a) An electric light company as defined by division (A)(4) of section 4905.03 of the Revised Code;

(b) A gas company or a natural gas company as defined by divisions (A)(5) and (A)(6) of section

4905.03 of the Revised Code having more than fivc thousand custoniers; or

(c) A water-works company or sewage disposal system as defined by divisions (A)(8) and (A)(I4) of

section 4905.03 of the Revised Code having more than five thousand customers.

(2) "An applicant" is a person, partnership, corporation, association, or organization which makes applica-

tion or requests electric, gas, water, or sewage service from a utility. An applicant includes those persons or

entities who are currently a customer and are seeking to receive service at another or a new location and

those persons or entities who alrcady receive one type of utility servicc (e.g., electric or water) and want to

receive another type of utility service (e.g., gas or sewer) at the same or a different location.

(3) "An eligible customer" is a customer who, based on the information available to the utility, may meet or

may become able to meet the criteria or terms and conditions of service of a particular tariff offering or rate

schedule. For example, if an electrical residcntial load management schedule were open to electric residen-

tial customers with a monthly minimum demand of four kilowatt hours, an eligible customer
rate s hedule

residential customer regardless of his or her historical monthly level of demand. Likewise, if a
were available to any residential electric customer with an electric water ccater, all residential customers

would be eligible customers. In these two examples, all residential customers are eligible customers
(although many of these eligible customers may not actually qualify to receive service under these tariffs)

because they may meet or may become able to meet the criteria or tcrms and conditions of serviee.

However, if an industrial or commercial rate schedule were changed or modified, residential custotners

would not be considered as cligible customers.
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(4) "Disclose" means to inform by use of a brief, one-to-four-sentence (more if necessary) message con-

taincd on a bill, on a bill insert, or in a special mailing. A utility may supplement the disclosure by a notice

published in a newspaper or newspapers of general circulation in the service territory of the utility. The dis-

closure must state:

(a) That a new rate is available or that the criteria or terms and conditions of an existing rate schedulc

have been modified;

(b) The nature of the new rate schedule or the modification of the existing rate schedule;

(c) That further infomatioq can be obtained by calling or writing a specific telephone number or ad-

dress.

(5) "Changes in the criteria or terms and conditions of service" includes all authorized tnodi6cations in a

particular tariff schedule or offering except for increases and decreases in the base rate, emergency or excise

tax surcharge, or the gas cost recovery ("GCR") rate.

(6) "Explanation of the rates, charges, and provisions applicable to the service furnished or available"

means a brief summary of the effective rates and the distinctive character of service which distinguish this

rate schedule from an altemative one. The explanation may:

(a) Include a typical bill summary and a brief listing of the charactoristics of the service or criteria

which must be met in order to qualify to receive service under this schedule;

(b) Be oral or written, however, if the customer or applicant specifically requests a written explanation,

the utility must provide a written explanation.

(B) Duty to disclose.

(I) Within ninety days after a new rate schedule becomes effective, or within ninety days aftcr modifica-

tions or changes in the criteria or terms and conditions of service of an existing tariff schedule or offering

becomc effective, the utility shall disclose to the eligible customers the availability of the new tariff sched-

ule or the fact that the criteria or ternrs and conditions of service of such an existing tariff have changed. A

copy of such notice shall be filed with the public utilities commission prior to its distribution to customers.

(2) Upon the request of any customer or applicant, the utility shall provide an explanation of the rates,

charges, and provisions applicable to the service furnished or available to such custoiners or applicant, and

shall provide any information and assistance, such as the availability of alternative tariff schedules, neces-

sary to enable the customer to obtain the most economical utility service conforming to his or her stated

needs. Nothing in this rule shall be construed so as to delay the protnpt initiation of service if requested by

Cu 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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an applicant.

HISTORY: 2002-03 OMR 1868 (A), cfC 3-1-03; 1985-86 OMR 706 (E), cff. 12-26-85

RC 119.032 rulc rcview date(s): 9-30-07; 10-8-02

CROSS REFERENCES

4901:1-1-03, OH ADC 4901:1-1-03

Rules are complete through February 29, 2012; Appendices are current to February 28, 2010
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4901:1 Utilities (Refs & Annos)
st;a Chapter 4901:1-10. Electric Service and Safety Standards (Refs & Annos)

y^ 4901:1-10-30 Failures to comply with the rules or commission orders

Page 1

(A) Any electric utility or CRES provider that fails to comply with the rules and standards in this chapter, or

with any commission order, direction, or requirement promulgated thcrcunder, may be subject to any and all

remedies available under the law, includingbut not limited to the following:

(1) Forfeiture to the state of not more than ten thousand dollars for each such failure, with each day's con-

tinuance of the violation bcing a separate offense.

(3) Restitution or damages to the customer/consurner.

(B) Enforcement of any rule in this chapter or commission order, direction or requirement promulgatcd thereun-
der, will be conducted in accordance with Chapter 4901:1-23 of the Administrative Code.

HISTORY: 2008-09 OMR pam. #12 (A), eff. 6-29-09; 2003-04 OMR 1706 (A), eff. 1-1-04; 2000-2001 OMR

311 (E), eff. 9-18-00

RC 119.032 rule review date(s): 9-30-12; 11-26-08; 11-30-07; 7-30-03; 9-30-02

CROSSREFERENCES

RC 4905.04, Power to regulate public utilities and railroads
RC 4928.06, Effectuation of state policy; rules; monitoring and evaluation of service; reports; determination of

effective competition; authority of commission
RC 4928.08, Certification of managerial, technical and financial capability
RC 4928.11, Minimum service quality, safety, and reliability rcquiremonts for noncompetitive retail electric ser-

viccs
RC 4928.16, Jurisdiction upon complaint; forum for commercial disputes; alternativc disputc resolution proced-

ures; remedies or forfeitures

4901:1-10-30, OH ADC4901:1-10-30
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Rules are complete through February 29, 2012; Appendices are current to February 28, 2010

G2012 Thomson Reuters

END OF DOCUMENT
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