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UNITED STATES CF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFCRE THE ATOMIC SAFETY AND LICENSINGC BOARD

In the Matter of

Docket Nos. 50-498A
S0-499A

HOUSTON LIGHTING ANL POWER
CO., et al (South Texas
Project, Units 1 and 2)

Docket Nos. 50-445A
50-446A

TEXAS UTILITIES GENERATING
COMPANY (Comanche Peak Steam
Electric Station, Units 1
and 2)

N — Sttt Sl St it o St

RESPONSE BY THE DEPARTMENT OF JUSTICE TO HOUSTON
LIGHTING & POWER COMPANY'S MOTION FOR SUMMARY
DECISION; TUGCO'S MOTION TO DISMISS CSW AS A PARTY
INTERVENOR OR, IN THE ALTERNATIVE, FOR SUMMARY
DISPOSITION, AND FOR STEPS TOWARD TERMINATION OF
PROCEEDING; TUGCO'S MOTION FOR AN ORDER BARRING
CP&L FROM SEEKING TO OBTAIN ANY RELIEF HEREIN IN-
CONSISTENT WITH THE DISTRICT COURT DECISICN AND FOR
SUMMARY DISPOSITION IN FAVOR COF TUGCO AND AGAINST
CP&L; AND CITY OF AUSTIN'S BRIEF ON QUESTION OF
COLLATERAL ESTOPPEL TO DISPOSE OF OR LIMIT THE
ANTITRUST PROCEEDING BEFORE THE ATOMIC SAFETY

AND LICENSING BOARD

Pursuant to the Atomic Safety and Licensing Board's
Order of April 13, 1979, the Department of Justice ("De-
partment”) hereby responds to (1) Houston Lighting & Power
Company's Motion for Summary Decision ("HL&P's Motion"); (2)
TUGCO's Motion to Dismiss CSW as a Party Intervenor, or,

in the Alternative, for Summary Disposition, and for Steps

2265 218



Toward Termination of Proceeding ("TUGCO's Motion to Dis-
miss"); (3) TUGCO's Motion for an Order Barring CPsL From
Seeking to Obtain any Relief Therein Inconsistent with the
District Court Decision and for Summary Disposition in Favor
of TUGCO and Against CP&L ("TUGCO's Motion for an Order");
and (4) City of Austin's Brief on Question of Collateral
Estoppel to Dispose of or Limit the Antitrust Proceeding
Refore the Atomic Safety and Licensing PFoard ("Austin's
Motion").
BACKCROUND
On January 30, 1979, United States District Court Judge

Porter issued a Memorandum Opinion and Order in West Texas

Utilities Company, et al. v, Texas Electric Service Company,

et al., No. CA 3-76-0633-F (N.D. Tex.) ("Dallas Decision") 1/,
in which Houston Lighting and Power Company ('Hﬂ&P") and

the Texas Electric Service Company ("TESCO") were found not

to have engaged in concerted action against Central Power

and Light Company ("CP&L") and West Texas Utility Company
("WTU") in violation of Section 1 of the Sherman Act (15

U.s.C. §1).

I/ Corrections to that opinion were issued, and judgment
was enterad, on February 27, 1979.

=g
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Almost two months later, at a prehearing conference in
the instant proceeding, counsel for both HL&P and Texas
Utilities Generating Company ("TUGCO") 2/ advised this
Atomic Safety and Licensing Board ("Board") that they in-
tended to file motions 3/ to prevent CP&L from relitigating
firdings of fact which had been decided adversely to CP&L
and WTU in the Dallas Decision. 4/ This Board ordered that
initial briefs be filed by April 3, 1979 with answering
briefs due by April 16, 1979 and reply briefs due by April
20, 1979. 5/ Pursuant to that Order, on April 3, 1979,

(1) HL&P's Motion, (2) TUGCO's Motion to Dismiss, (3)

TUGCO's Motion for an Order, (4) a Memorandum of Points and

Authorities in Support of TUGCO's Motion to Dismiss ("TUGCO's

Memorandum"), and (5) Austin's Motion were filed. By Order
dated April 13, 1979, this Board extended the date for
filing answering briefs until April 23, 1979, and extended
the date for filing reply briefs until April 27, 1979.
Pursuant to the Board's Order, the Department hereby re-
eponds to the motions and memoran@um filed by HL&P, TUGCO

and Austin,

2/ TUGCO, a subsidiary of Texas Utilities Company, is to
operate the Comanche Peak facilities as agent for the
plant's joint owners, one of which is TESCO, also a sub-
sidiary of Texas Utilities Company.

3 T . 88' 97. ”
/T 2265 220
4/ Tr. 93, 94,

5/ Tr. 143-148,



T. THE RELIEF REQUESTEC IN THE MOTIONS OF HL&P,
TUGCO AND AUSTIN IS EITEER NOT PROVIDED FOR
BY LAW OR NOT PROPERLY SOUGHT

Neit .et the HL&P, TUGCO, nor Austin Motions clearly
indicate the exact nature of the relief being requested or
the lecal authority being relied upon. All of the movants
appear to be seeking some combination of dismissal, partial
dismissal, summary disposition, partial summary disposition
or an invocation by the Board of vague and largely undefined
equitable powers to limit, or not consider at all, the
issues which nhave been raised in these proceedings. To
eliminate any confusion in this regard, the Department will
initially attempt to identify specifically the relief which
each movant is requesting. The Department will then address
the relatively similar reasons relied upon by all of the
movants in support of their positions.

HL&P's Motion appears to request that the Board grant
summary disposition in its favor and against CP&L, in the

Docket Nos. 50-498A and 50-499A ("South Texas proceeding”).

6/ Leaving aside, temporarily, the substantive basis for

its motion, HLL&P has not followed the proper procedure for
seeking summary disposition. The pertinent Nuclear Regulatory
Commission ("NRC" or "Commission") rule, 10 C.F.R. 2.749,

provides, in relevant part:

6/ HL&P's argument in support of this portion of its request-
ed relief is founded on the doctrine of collateral estoppel,
which HL&P specifically states is not applicable to any
parties to the South Texas proceeding other than CPsL. See
HL&P's Motion at 10, n. 10.

2265 221
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There shall be annexed to the motion [for
Summary Disposition on Pleadings) a sepa-
rate, short and concise statement of the
material facts as to which the moving party
contends that there is no genuine issue. 7/
(Emphasis added) 8/

HL&P attaches no such statement 9/ and, therefore, its
motion, insofar as it is a motion for summary disposition,
is fatally defective and should be rejected on procedural

grounds. 10/

77rThis NRC rule goes on to require that any party serving
an answer opposing a motion for summary disposition should
annex to its answer "a separate, short and concise statement
of the material facts as to which it is contended that there
exists a genuine issue to be heard. All material facts set
forth in the statement required to be served by the moving
party will be deemed to be admitted urless controverted by
the statement required to be served by the opposing party."
Since neither HL&P nor Austin appended to its motion the
required statement, the Department cannot file an opposing
statement with its answer. MNotwithstanding the Depart-
ment's inability to file such an opposing statement, it is
incumbent upon the Department to inform this Board that it
is the Department's present position that there are genuine
issues as to each of the material factual holdings in the
Dallas Decision relied upon by HL&P in support of its
motion. Until discovery is completed the Department will
not he in a position to specify which facts and issues are
not in dispute. TUGCO's statement, while appearing to
comply in form with the requirements of Rule 2.749, is
nonetheless inadeguate since it wholly relies for its
factual support on the Dallas Decision which as is discussed
hereinafter, cannot be applied against the Department.

8/ See also, In the Matter of Pacific Gas & Electric Company,
{stanislaus Nuclear Project, Unit No. 1), LBP-77-45, 6 NRC
159 (1977).

9/ HL&P's Motion does include, a list of factual fxndlnqs in
the Dallas Decision, followed by a list of the issues in con-
troversy in the South Texas proceeding (HL&P's Motion at 11-14),
By merely regurgitating the district court's factual find-
ings, however, HL&P has not satisfied the requirements of
Rule 2.749.

10/ The problems caused by a failure to attach the required
statement to a motion for summary disposition are fore-
(continued)
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HL&P also appears to be requesting an additional form

of relief, namely that the South Texas proceeding be

dismissed (or terminated) as to HL&P (see, e.9., HL&P's
Motion at 1, 32). The granting of this relief would bar any
party, not just CP&L, from presenting evidence regarding the
issues raised in the Department's advice letter of Febrvary
21, 1978,

HL&P is understandably unabie to cite either statute or

rule which empowers the Board to dismiss the South Texas

proceeding in the manner requested. Rather, HL&P argues the
"appropriateness of administrative restraint," "comity and
rational administrat.on of the Atomic Energy Act," and the
Commission's "inherent power to dismiss proceedings if dis-
missal serves the public interest and is consistent with

the Commission's responsibilities under the Atomic Energy
Act." (HL&P's Motion at 19). This laundry-list of amorphous

generalities is followed by the bald assertion that:

(footnote continued)
shadowed by the final paragraph of HL&P's Motion, which
asks, in pertinent part:

That CP&L be collaterally estopped from re-
litigating or attempting to relitigate any

of the fact issues decided against it by the
United States District Court, for the North-
ern District of Texas in West Texas Utilities
Company, et al, v, Texas Utilities Service
Company, et al., No. CA3-76-0633-F. (HL&P's
Motion at 32)

Without the reguired statement, it is impossible to know
which "fact issues" HL&P contends should be the subject of
summary disposition,

-
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If the Commission decides, in light of
events which have occurred since the start
of the antitrust review, that continued
proceedings would be wasteful, duplicative,
or would not substantially further the poli-
cies of the Act, the Commission has the
discretion to order dismissal. (HL&P Motion
at 19-20).

In suppor* of this proposition, HL&P cites four cases,
none of which are apposite here. Three of those cases, Drug

Research Corporation, 63 FTIC 998, 14 Ad. L.2d4 482 (1963);

First Buckingham Commnity, Inc., 73 FTC 938, 23 Ad.

L.2d 423, 427 (1968); and Progressive Mine Workers of

America, Dist. No. 1 v, National Labor Relations Board, 189

F.2d 1 (7th Cir. 1951), 11/ stand for the proposition that
certain administrative agencies (namely the Federal Trade
Commission and the National Labor Relations Board) have the
power to dismiss complaints (or take similar action) if, for
example, the issuance of a cease and desist order would

serve no useful purpose 12/ or if the impact on

11/ The fourth case cited by HL&P, Moog Industries v.

FTC, 335 U.S. 411, 413 (1958), stancs solely for the propo-
gition that i7 an administrative agency (there the Federal
Trade Commission) has decided a question pursuant to the
authority vested in it by Congress, that decision should not
be overturned on appeal by a court, in the absence of a
patent abusc of the agency's discretion.

12/ In First Buckingham Community, Inc. supra, it was found

that the allegedly 1llegal behavior had been effectively
terminated by the intervening enactment of the Civil Rights

Act of 1968. Nonetheless, the FTC was careful to pcint out

that "[i]f it should transpire, however, that we are mistaken

in this regard, the matter can always be reopened if necessary."

(continued;
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commerce arising from the complained of behavior is not
substantial enough to warrant exercise of the agency's
jursidiction. 13/

The cited cases are thus distinguishable from the
instant proceedingé since the statutory scheme governing
proceedings of the Commission requires the Commission to
conduct an antitrust hearing whenever the Attorney General

recommends that such a hearing be conducted. 14/ Thus,

(footnote continued)

73 FTC at 947. That is not the case in South Tezas where,
if the Board dismissed the instant proceedings (assuming
arquendo that it had the power to do so), and issued an
operating license, it might not have another opportunity to
adjudicate the issues raised in the Department's advice
letter. See Commission's Order of June 15, 1977.

13/ See Progressive Mine Workers of America, Dist. No. 1 v.
Naticnal Labor Relat:ons Boarcd, supra, which hinged on the
fact that the National Labor Relations Act, 29 USC §151 et
seq., requires that the activities of a business entity
accused of unfair labor practices must affect interstate
commerce before being subject to the jurisdiction of the
Board.

14/ 1In its April 5, 1978 Order (which set in motion anti-
trust procedures with respect to the South Texas plant),
the Board expressly acknowledged this specific statutory
responsibility:

When the Attorney General recommends an antitrust
hearing on a license for a commercial nuclear
facility, we are required to conduct one. That
is the clear implication of the statutory language
and the pertinent legislative history. [Quoting,
in a footnote, Section 105(¢)(5) and citing S. °
poc. No. 91-1247 and H.R. Rep. No. 91-1470, 91st
Cong., 2nd Sess., p. 30 (1970) (Report by the
Joint Committee on Atcmic Energy on Amending the
(continued)
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once the hearing process is triggered, the Board "shall
make a finding as to whether the activities under the
license would create or maintain a situation inconsistent
with the antitrust laws", Section 105c(5) cf the Atomic
Energy Act, 42 USC 2135¢c(5) (emphasis added). The Board
may not, as a matter of discretion, terminate the hearing
process prior to making these statutory findings. 15/ Conse-
qguently, HL&P's request that the Board prematurely abort
this proceeding sguarely contradicts the Board's statutory
mandate.

Taking a different tact than HL&P, TUGCO has filed two

motions. One, filed in the South Texas proceeding, requests

an order barring CP&L from seeking to obtain any relief
inconsistent with the Dallas Decision (or relitigating

matters contained therein) or for an order granting

(footnote continued)
Atomic Energy Act of 1954 to provide for Pre-
licensing Antitrust Review of Production and
Utilization Facilities)] (Board's April 5, 1978
Order at 2, emphasis added).

Indeed, even TIGCO admits, in its Memorandum at 5: "There is
some doubt whether this Board has been delegated the dis-
cretion to terminate this proceeding without hearing in the
absence of a settlement (except where all proponents of
license conditions were precluded)."”

15/ This is not to say, of course, that the Board may not
grant a proper motion for summary disposition or similar
relief provided for in its rules as part of the prehearing
or hearing process. By ruling on a motion for summary
disposition, for example, the Board would, in effect, be
fulfilling .ts statutory obligation to make a finding as to
whether the activities at issue would create or maintain a
situation inconsistent with the antitrust laws.

o 2 2265 226



summary disposition in favor of TUGCO and against CP&L. The

second motion, filed in Comanche Peak, seeks dismissal of

CSW as a party intervenor or, in the alternative, summary

disposition in favor of TUGCO and against CSW, or an order
precluding CSW from relitigating any matter of fact or law
which was decided in the Dallas Decision.

In both of its metions, TUGCO cites, inter alia, 10

C.F.R. 2.718, 2.743(h) and 2.749, as the rules pursuant to
which it is requesting relief. 10 C.F.R. 2.718, provides
that the presiding officer in a NRC proceeding "has the duty
to conduct a fair and impartial hearing according to law, to
take appropriate action to avoid delay, and to maintain
order" and lists some of the powers neceésary to accomplish
those ends. None of the listed powers authorizes the Board
to dismiss a party or terminate these ptoceeding§ for the
reasons cited by TUGCO. With respect to TUGCO's reliance on
2.743(h), it bears noting that TUGCO has failed to attach an
official or certified copy of the Dallas Decision. As for
TUGCO's reliance on Rule 2.749 see footnote 7 at 5.
Finally, Austin, rather ambiguously, captioned its
pleading "City of Austin's Brief on Ouéstion of Collateral
Estoppel to Dispose of or Limit the Antitrust Proceeding

Before the Atomic Safety and Licensing Board." Thus,
-10_
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the exact nature of the relief sought by Austin is not
apparent from the caption and cannot bé gleaned from the
pleading itself. Austin's Brief in effect seeks to associate
Austin with the relief sought by HL&P and TUGCO. Therefore,
the arguments made by the Department with respect to the
motions filed by HL&P and TUGCO also apply to Austin.

Despite the variations in forms of relief requested,
(and ignoring the recurring procedural defects and the in-
appropriate nature of some of those forﬁs of relief), the
reasons cited by HL&P, TUGCO and Austin in support of their
motions are by and large the same. Those reasons basically
comprise one of two arguments: (1) the doctrine of collateral

estoppel and/or res judicata, bar one or more of the parties

to the South Texas and/or Comanche Peak proceedings from

relitigating issues and/or facts decided adversely to that
party or those parties in the Dallas Decision and; (2) apart

from the doctrines of collateral estoppel and res judicata,

it would not be in the public interest or in the interest of
judicial economy to conduct the instant proceedings in view
of the recent filing by CP&L of an application pursuant to
the Public Utility Regulatory Policies Act of 1978, tne
Order of the Texas Public Utilities Commission in Docket No.
14, and the injunction issued by Judge Porter in the Dallas
Decision. As will be set out below, neither of these
arguments justifies any of the various forms of relief

requested by the movants.
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II. THE DOCTRINES OF RES JUDICATA AND COLLATERAL
ESTOPPEL, DO NOT PAR THESE PROCEEDINGS

Although comparable in many respects, the doctrines

of res judicata and collateral estoppel differ in their

precise applicaticn and effect. Res judicata prevents

the relitigation of an entire claim or cause of action.
Collateral estoppel prevents the relitigation of a single
issue, even though that issue may have been originally
litigated as part of a cause of action different from
that of the subsequent proceeding. The classic statement

of the doctrines of res judicata and collateral estoppel

and the way in which those doctrines differ is contained

in Cromwell v. County of Sac, 94 U.S. 351, 352-353 (1876):

There is a difference between the effect of a
judgment as a bar or estoppel against prosecu-
tion of a seccnd action upon the same claim or
demand, and its effect as an estoppel in another
action between the same parties upon a different
claim or cause of action. In the former case,
the judgment, if rendered upon the merits, con-
stitutes an absolute bar to a subseguent action.
It is a finality as to the claim or demand in
controversy, concluding parties and those in
privity with them, not only as to every matter
which was offered and received to sustain or
defeat the claim or demand, but as to any other
admissible matter which might have been offered
for that purpose. . . . But where the second
action between the same parties is upon a dif-
ferent claim or demand, the judgment in the prior
action operates as an estoppel only as to those
matters in issue or points controverted, upcn
the determination of which the findinag or verdict
was rendered. In all cases, therefore, where it
1s sought to apply the estoppel of a judgment
rendered upon one cause of action to matters

o 2265 229



arising in a suit upon a different cause of action,
the inquiry must always be as to the point or
guestion actually litigated and determined ia the
original action, not what might have been thus
litigated and determined. Only upon such matters
is the judgment conclusive in another action.
(Emphasis added).

See also, Parklane Hosiery Co. v. Shore, 0.8, , 47

U.S.L.W. 4079, 4080, n.5 (January 9, 1979) and cases cited
therein.

Thus, to apply the doctrine of collateral estoppel to
a controverted fact, there must exist an identity of
issues between the prior and subsequent actions, the party
agains& whom collateral estoppel is to be applied must have
been either a party or in privity to a party in the prior
suit, and the prior action must have resulted in a final
judgment to which determination of the controverted fact was
essential. The party pleading collateral estoppel has the
burden of proving that all the regquirements of the doctrine
are present. 1B Moore, Federal Practice and Procedure, ¢

0.408([1), at 954.

The Department discusses below the applicability of the

doctrines of res judicata and cocllateral estoppel to admin-

istrative proceedings, as well as the four elements of
collateral estoppel that must be proven to invoke the

doctrine.
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A. Res Judicata and Collateral Estoppel Should Be
Used Sparingly In Administrative Proceedings

It is clear that the doctrines of res judicata and

collateral estoppel are applicable to administrative hear-

ings, United States v. Utah Construction and Mining Co.,

384 U.S. 394 (1966); In the Matter of Alabama Power Co.

(Farley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210,

212-213 (1974), remanded on other grounds, CLJ 74-12, 7 AEC

203 (1974). 16/ Courts have held, however, that those
doctrines should be applied more sparingly in administrative
proceedings than in judicial proceed.ngs. See e.g., United

States v. Smith, 482 F.2d 1120, 1123 (8th Cir. 1973).

16/ HL&P cites In the Matter of The Toledo Edison Co., et
al. (Perry Nuclear Plant, Units 1 and 2), ALAB-378, 5 NRC
577 (1977), for the proposition that district court decisions
always have the same collateral estoppel effect in adminis-
trative proceedings as they have in judicial proceedings.
(HL&P's Mction at 9). Unfortunately, HL&P has failed to
discuss the critical factor upon which that decision turned:
both in the district court action ani in the NRC proceeding
the standard for disqualification of counsel was the same --
the identical section of the Code of Professional Responsi-
bility. 5 NRC 557, 562. By contrast, in the present situa-
tion, the Dallas Decision resolved a claim based upon an
explicit violation of sectior 1 of the Sherman Act; at

issue in this proceeding is the different, and broader,
standard of Section 105¢ of the Atomic Energy Act. Thus,

it is clear that Toledo is not applicable to the instant
proceeding.

TUGCO cites three additional cases for the same pro-
position, In the Matter of Public Service Company of New
Hampshire (Seabrock Station, Units 1 and 2), (LI-78-1), 7 NRC
1l (1978), In the Matter of Public Service Company of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC
33 (1977), and In the Matter of Alabama Power Company,
(Farley Plant, Units 1 and 2),ALAB-182, 7 AEC 210 (1974).
However, none of these cases is applicable to the present
situation. In the first two cases parties were held to be
collaterally estopped from litigating certain issues in the
NRC based on prior findings by the Environmental Protecticn
Agency ("EPA") regarding the environmental effects of the

(footnote con't on next page)
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One of the most importané considerations underlying
the cautious approach to applying.these doctrines in admin-
istrative proceedings is that there may be a bifurcation
of responsibilities between courts and administrative

agencies., See Cartier v. Secretary of State, 506 F.2d 191,

197 (D.C. Cir. 1974). Thus, although courts and adminis-
trative agencies may analyze the same factual situations,
they do so from different perspectives. This is certainly
true here, since the NRC has specific antitrust review
responsibilities under Section 105¢ of ‘the Atomic Energy Act
(42 U.S.C. 2135c) which require the NRC to examine situations
which may also form the basis for litigation under the
antitrust statutes in federal and state courts.

Another important consideration which cautions against
mechanically applying these doctrines is that there may be
differing standards of proof in judicial and administrative

proceedings. See Young & Co. v. Shea, 397 F.24 185, 188

(5th Cir. 1968). This, of course, is precisely the situation
here because the gquantum of proof necessary to establish a
violation of the Sherman Act is substantially higher than

to prove an inconsistency with the antitrust laws under

Section 105¢. In the Matter of Consumers Power Company

(footnote con't)

Seabrook cooling system because Congress had deliberately
increased EPA responsibility in this area and decreased that
of the NRC under the National Environmental Policy Act to
avoid concurrent jurisdiction. In the third case,the same
intervenor attempted to raise the same issues under the same
statute in the operating license phase of the Farley Plant
after having obtained adverse rulings in the construction

permit phase.
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(Midland Plant, Units 1 and 2), ALAB-452, 6 NRC 892, 907-909
(1977) ("Midland"). As the Shea court indicated in discus-
sing this factor:

[T)he fact that a worker could not convince

a jury that he had suffered an injury should

not estop him from attempting to convince a

Commissioner that he was injured inasmuch as

the standard of persuasion is less before the

Commissioner than before the court. 397 F.2d

at 189.
Thus, since it is easier to establish a violation of Section
105¢c than a violation of the Sherman Act, it follows that

collateral estoppel and res judicata should only be applied

very prudently in the present proceeding.
An additional factor which bears on the app}icability of

collateral estoppel and res judicata relates to the differing

kinds of relief separate statutes may dictate. In American

Heritage Life Ins. Co. v. Heritage Life Ins. Co., 494 F.2d

3, (1974), the court noted that, if the relief sought in
one action is fundamentally different from the relief sought
in the other, then automatic application of collateral

estoppel or res judicata would be less appropriate. 1In the

present action, the relief attainable under the Sherman Act
varies significantly from the relief available under the
Atomic Energy Act. In particular, the Commission has a
limited, unique responsibility to withhold unconditioned
licenses if the activities under those licenses would
"create or maintain a situation inconsistent with the anti-
trust laws."™ Structuring of nuclear power plant license

conditions to remove antitrust problems is unigue to the NRC.
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B. Applicants Have Not Established That There
Is an Identity of Parties

Crucial to any application of collateral estoppel
is that the party against whom collateral estoppel is to be
applied must have been a party to, or in privity with a

party to, the prior litigation. Haize v. Hanover Ins. Co.,

536 F.2d 576, 579 (3rd Cir. 1976); Prehearing Conference

Order No. 1, In the Matter of Florida Power & Light Company

(South Dade Plant), Docket No. P-636A (dated July 29, 1976)

("South Dadw*), It is a violation of due process for a

judgment to be binding on a litigant who was not a party nor
privy to the prior litigation and has never had an opportunity

to be heard. Parklane Hosiery Co. v. Shore, 47 U.S.L.W.

4079, 4081 n.7 (January 9, 1979); Blonder-Tonaue Laboratories,

Inc. v. University of Illinois Foundation, 402 U.S. 313, 329

(1971); Bansberry v. Lee, 311 U.S. 32, 40 (1940).

In South Dade the applicant, Florida Power & Light

Co. ("FP&L"), was involved in an NRC antitrust proceeding

before a Licensing Board in which the City of Gainesville
"Gainesville®), Plorida and app?cximately 20 cther cities
intervened. During the course of the NRC proceeding, FP&L

was also a defendant in a federal district court antitrust
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action brought by Gainesville, which alleged that FP&L and
Florida Power Corporation ("FPC") had entered into an ille-
gal territorial agreement. After receiving a verdict in 1its
favor, FP&L filed a motion to strike from the list of issues
adopted by the Licensing Board all allegations that it had
conspired with FPC in violation of section 1 of the Sherman
Act. The Licensing Board indicated in its order that this
motion to strike was founded upon a theory of collateral

estoppel or perhaps res judicata.

Even though the Board found that both proceedings
involved the same general subject matter, i.e., allegations
of territorial agreements, the Board denied FP&L's motion on
the grounds that a lack of identity of parties foreclosed
the application of the collateral estoppel doctrine. More
specifically, the Board found that whereas Gainesville had
acted exclusively in its own behalf in the district court
action (as did CSW in its district court action here), the
presence in the NRC proceedina of additional parties (the NRC
staff and 20 other Florida cities) required the Board to
refute the contention that there was an identity of parties
between the district court action and the NRC proceeding.
In reaching the decision that an identity of parties was

necessary to invoke the collateral estoppel doctrine th

O
(1)

Board relied heavily on Blonder-Tongue Laboratories v

University

'

of Illinois Foundation, 402 U.S. 313, 3239 (1971),

which was cited with approval in Parklane Hoisery Co.

v. Shore, 47 U.S.L.W. 4079 (January 9, 1979) .

-18~-
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In the present proceedings, CP&L was the only party
involved in the Texas federal court action; neither the
Department nor any of the other parties and intervenors were

involved or connected with that case. In South Dade the

Board recognized that allegations that antitrust violations
have occurred shouid be fully litigated before an Atomic
Safety and Licensing Board, particularly where the Depart-
ment and the staff are involved. The Department, the staff,
and the other parties and intervenors (with exception of
CP&L) have never had the opportunity to address the allega-
tions underlying this proceeding, and will never have that
opportunity if the Board grants the motions filed by HL&P,
TUGCO, and Austin.

C. Applicants Have Not Established That There
Is an Identity of Issues

As noted abcve, a prerequisite for applying the doctrine
of collateral estoppel is the existence of an identity of
issues between the prior and subseguent proceedings. Parklane

Hosiery Co. v. Shore, 47 U.S.L.W. 4079 (January 9, 1979).

As the court emphasized in Neaderland v. Commissioner, 424

F.2d 639, 642 (24 Cir.), cert. denied, 400 U.S. 827 (1970):

Collateral estoppel is confined, however to
"situations where the matter raised in the
second proceeding is identical in all respects
with that decided in the first proceeding and
where the contrelling facts and applicable
legal rules remain unchanged." Commissioner
of Internal Revenue v. Sunnen, 33 U.S. 591,
599-600, 68 S. Ct. 715, 720, 92 L. Ed. 898
(1948). Even if the issue is identieal and

-19-
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the facts remain constant, the adjudication

in the first case does not estop the parties
in the second, unless the matter raised in the
second case involves substantially “the same
bundle of legal principals that contributed to
the rendering of first judgment"

Thus, issues may differ between proceedings, even where
the proceedings concern substantially identical facts, be-
cause of the application of different statutory standards to
those facts. Where, as here, the prior and present proce-
edings arose under different statutes, the Board should be
reluctant to apply collateral estoppel. As stated in Tepler

v. E. I. du Pont de Nemours and Co., 443 F.2d 125, 128-129

(6th Cir., 1971):

Absent a special consideration, a determination
arising solely under one statute should not
automatically be binding when a similar ques-
tion arises under another statue. [Citations

- omitted.] This is because the purposes, re-
quirements, perspective and configuration of
different statutes ordinarily vary.

See, e.9., United Shoe Machinery Corp. v. United States,

258 U.S. 451 (1922); Title v. Immigration and Naturalization

Service, 322 F.2d 21 (9th Cir. 1963); Pacific Seafarers,

Inc. v. Pacific Far East Line, Inc., 404 F.2d 804 (D.C. Cir.

1968), cert. denied, 393 U.S. 1093 (1969).

Because of the significantly different substantive
standards in Section 105¢c of the Atomic Energy Act and
Section 1 of the Sherman Act, an identity of issvnes cannot
exist between the district court proceeding and the instant

proceeding. As the Appeal Board held in Midland at 6 NRC

=30«
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892, 907-911 (1977), the standard of inconsistency with
the antitrust laws contained in Section 105c¢ is a broader
and less stringent standard than £hat required to show

a violation of the antitrust laws. For example, under
Section 105c¢ it is appropriate to show such matters as
inconsistencies with antitrust policies and Section 5 of
the Federal Trade Commission Act; evidence of such an
inconsistency would not, of course, necessarily be suf-
ficient to prove a violation of the Sherman Act. This is
not to suggest, however, that explicit violations have not
occurred in the present situation. The point is simply that
the governing standard here is far broader than, and not
limited to, explicit violations of the antitrust laws. 17/
Indeed, it is necessary only to contrast the list of issues
adopted by this Board with the narrow scope of the allega-
tions made in the Dallas district court action (limited to
conéerted refusal to deal), to realize how much wider are

the sweep of issues attendant to the present proceeding. 18/

17 / Similarly, the Licensing Board in South Dade, rejected

a collateral estoppel and res judicata argument on the ground
that.the legal standartds of the Sherman Act and Section

105¢c of the Atomic Energy Act are so different that an
identity of issues in an NRC proceeding and a judicial
proceeding is necessarily foreclosed.

18/ 1In the Dallas federal court action, CPsL alleged

that a concerted refusal to deal with it by HL&P and TESCO

violated Section 1. 1In the present proceeding, tne focus

is the relationship between applicant investor-owned utility

companies, their individual and joint relationships vis-a-

vis municipal and cooperative systems, both within and
(continued)
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Equally on point is the decision of the Atomic Safety

and Licensing Board In the matter of The Toledo Edison

Company, et al. (Davis-Besse Nuclear Power Station, Units

1, 2, and 3) and The Cleveland Electric Illuminating

Company, et al. (Perry Nuclear Power Plant, Units 1 and 2),

LBP-77-1, 5 NRC 133 (1977) (collectively referred to as the

"TECO Proceeding"). 1In that case, applicant Toledo Edison

Company ("TECO") argued unsuccessfully that the rejection by
the Licensing Board in the Midland proceeding of allegations
of a territorial ayreement between TECO and Consumers Power

Co. should be applied in the TECO Proceeding. Even though

the same territorial agreement was involved in both proceed-
ings, the differing roles this alleged agreement played

in the two separate NRC proceedings was sufficient to deny
the invocation of the collateral estoppel doctrine. 5 NRC
133, 215, n. 105 (referring to pp. 5181-5182 of the trial
transcript). Similarly, the mere fact that an alleged
concerted refusal to deal was involved in the Dallas

district court proceeding, and was found not to violate the

-~

(footrote continued)

withour the state of Texas, as well as considerations in-
volving both section 1 and 2 Sherman Act violations. There
is simply no way in which the district court could have
entertained this broad a range of antitrust issues, since
the plaintiff in that action was CP&L alcne.

=3y
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Sherman Act, does not foreclose the consideration of that
alleged group boycott within the unique focus of the present
proceeding. Thus, the primary focus of the District Court
inquiry was the effect of the concerted refusal to deal on
CPs&L whereas the present proceeding will include extensive
inquiry into the effect of the alleged group boycott on many
electric systems in Texas, Oklahoma, Arkansas, Louisiana and
New Mexico in addition to the effect on CP&L. Civen the
different focus of the inquiry this Board may well find a
concerted refusal to deal, based on the effect on systems
other than CPs&L, even if the Dallas Decision is assumed to
be correct.

D. It Would be Imprudent to Consider the Dallas

Decision As a rinal Decision For the Purpose of
the Present Motions

'

Although there is some support for the proposition
that, despite the pendency of an appeal, a dccisfon of a
district court can be considered a final judgment for the

purposes of collateral estoppel or res judicata, it would be

imprudent to consider the district court opinion as a final
judgment for the purpose of deciding the present motions.

It is undisputed that Judge Porter's opinion is subject to
appellate review. Tr. 105-110. If thé present proceeding
was terminated becanse of the Dallas Decision, the subsequent
reversal or modification of ti.at Decision would requi;e the
Board to reinstate the proceeding thus causing verysserious
delay and inconvenience for both the Board and the parties.

In addition, if the proceeding were reinstituted just prior
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to the issuance of an operating license for the plants in
question, the NRC would have to withhold issuance of a
license absent a final decision on antitrust matters. See

In the Matter of The Toledo Edison Co. et al. (Davis-Besse

Nuclear Power Saticn Unit No. 1) ALAB-323, 3 NRC 331 (1976).
If it were necessary to reinstate this proceeding
after the operating license is issued, it might be necescary
to revoke that license until the resolution of the antitrust

issues. In view of the serious conseguences that could
result if the Dallas Decision is utilized as the basis for
terminating this proceeding and that Decision is later
reversed, the public interest indicates that the present
proceeding not be stayed. 19/ Although it may be argued that
a reversal of the Dallas Decision is unlikely, there is

no assurance, of course, that reversal will not occur. 20/

19/ See Tr. 110.

20/ The Department notes that in the South Dade proceeding,
a district court verdict in favor of the defendant was
teversed on appeal. See Gainesville v. Florida Power &
Light Co., 573 F. 24 292 (5th Cir. 1978), cert. denied

U.S. ___ (1979). Prior to the appellate reversal the
defendant had unsuccessfully attempted to have a Licensing
Board strike an allegation which had been resolved in favor
of the defendant in the trial court.

s 2265 241



E. Various Findings Contained in the Dallas
Decision Were Not Necessary to That Decision

Collateral estoppel may only be applied where there
has been a final judgment in the prior suit, and where
the issue in question was actually litigated and essential

to the judgment rendered. In Fibreboard Paper Prod.

Corp. v. East Bay Union of Machinists, Local 1304, 344

F.2d 300, 306 (9th Cir.), cert. denied, 382 U.S. 826 (1965),

the court stated:

It is also the rule that where estoppel by
judgment is asserted, the earlier determina-
tion must have been of a question of fact
essential to the earlier judgment. As noted
in the Restatement of the Law of Judgments,

§ 68, the problem of collateral estoppel by
judgment only arises "[w]here a question of
fact essential to the judgment is actually
litigated and determined by a valid and final
judgment" (emphasis added). See comment "o"
under that section. "The rules stated in this
section are applicable only where the facts
determined are essential to the iudgment.
Where the jury or court makes findings of fact
but the judgment is not dependent upon these
findings, they are not conclusive between the
parties in a subsequent action based upon a
different cause of action."

In the present situation numerous findings and con-
clusions of the district court were not essential to its

decision. Most importantly, conclusicn of law #22 which
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tracks the language in Section 105c¢c of the Atomic Energy
Act, and finds the absence of a situation inconsistent with
the antitrust laws, was not essential to the court's holding.
Not only was Section 105¢c not at iss , but the district
court has no jurisdiction to make ab initio determinations
under that act. Conclus.on of law #22 in the Dallas Decision -
is purely gratuitous and is of no legal effect.

For the reasons discussed in the preceding sections,
application of the doctrines of collateral estoppel and/or

res judicata to the South Texas and/or Comanche Peak proceed-

ings would be inappropriate. HL&P's, TUGCO's and Austin's
Motions, to the extent they are based on eiﬁher or both of
those doctrines, must therefore be denied.
III. ACTION BY OTHER BODIES RELATED TC THE ISSUES

IN THESE PROCEEDINGS CANNOT JUSTIFY DISMISSAL

IN THE PUBLIC INTEREST, OR IN THE INTEREST
OF JUDICIAL ECONOMY

After first seeking application of the doctrines

of collateral estoppel and/or res judicata, HL&P, TUGCO and

Austin argue that, even as to those parties and/or issues
with respect to which those doctrines do not strictly apply,
it would not be in the public interest, or in the interest
of judicial economy, to conduct these proceedings. 1In
support of this argument, the movants rely on the recent
filing by CP&L of an application pursuant to the Public

-26~
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Utility RegulatoryAPolicies Act of 1978, the Order of the
Texas Public Utility Commission in its Docket No. 14 and the
issuance of an injunction in the Dallas Decision. The
movants' arguments are wholly without merit.

A. The Public Utility Regulatory Policies
Act of 1978 Was Not Intended by Congress
to Affect or Foreclose The NRC From Dis-
charging its Responsibility To Weigh the
Competitive Consequences of Issuing a Pro-

posed License

HL&P, TUGCO, and Austin argue that these proceedings
should be terminated because one of the parties, CP&L, has
exercised its statutory right to seek interconnection and
wneeling under the recently enacted Public Utility Regula-
tory Policies Act of 1978 ("PURPA"). 21/ PURPA was enacted
on November 9, 1978, as part of the comprehensive energy
legislation designated as the National Energy Act. Title II
of PURPA amends the Federal Power Act to give the Federal
Energy Regulatory Commission ("FERC") additional, but
limited, authority to order interconnections and wheeling

between electric utilities. 22/

21/ Pub. L. No. 95-617, 92 Stat. 3117 (1978).

22/ Section 202 of PURPA adds Section 210 to the Federal
Power Act which grants to the FERC authority to order
interconnection under certain circumstances.

Section 203 of PURPA adds Section 211 to the Federal
Power Act which grants to the FERC authority to order
wheeling under certain circumstances. i

Any order issued by the FERC under Section 210 or 211
of PURPA must meet the requirements of Section 212 of the
Federal Power Act (a new section added by Section 204 of
PURPA). Section 212 places certain limitations on the
FERC's authority to insure that a utility that is subject to
the order does not suffer any uncompensated economic loss.

-y Tw
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On Fe _uary 9, 1979, CPsL filed an application under
this new statutory authority requesting the FERC (under
Section 205 of the Federal Power Act) to exempt it from
orders (Docket 14) of the Texas Public Utility Commission,
23/, preventing voluntary coordination and, further,
requesting interconnection of facilities, provision of
transmission serviées and related relief (under Sections
202, 210, 211 and 212 of the Federal Power Act). HL&P,
TUGCO and Austin have intervened at the FERC in opposition
to CP&L's application, and now argue that the instant
proceedings should be terminated since the issues will be
resolved by the FERC.

Taking their arguments collectively, the movants
contend that the FERC is a more appropriate and better
gualified tribunal and that it can, under the new powers
given to it by PURPA, grant "all" the relief that would be
available in the instant proceedings. The Department
believes that the movants' reliance on PURPA is wholly
misplaced because it is contrary both to the express lan-
guage in PURPA and to the clear intent of Congress in
passing PURPA. It is equally clear that the issues to be
considered and the standards to be apﬁlied in these proceed-
ings are substantially different than those in the FERC
proceeding. Finally, the "relief" which CP&L seeks, or

which the FERC may grant under PURPA, would not necessarily

23/ See infra, at 36-39.
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constitute the type of adequate and appropriate relief that
this Board would be required to impose after an affirmative

finding under Section 105¢(5) of the Atomic Energy Act.

l. Termination of these Antitrust Proceedings
Because CP&L has Applied for Interconnection
and Wheeling under PURPA Would Be Contrary
To The Language and Congressional Intent

of PURPA

It is clear, both from the express language in PURPA
and the underlying legislative history, that PURPA is not
apposite to these proceedings and does not affect the
availability of antitrust relief sought by the Department

and other parties herein.

fection 214 of PURPA makes clear that PURPA is not
to be construed as affecting any other statutes unless

specifically provided for by PURPA,

SEC. 214 PRIOR ACTION: EFFECT ON OTHER
AUTHORITIES . . .

(b) OTHER AUTHORITIES -- No provision

of this title or of any amendment made by
this title shall limit, impair or otherwise
affect any authority of the Commission or
any other agency or instrumentality of

the United States under any other provision

T
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of law except as spécifically provided
in this title. '

In adaition to the express language in the statu® ., 24/
the legislative history, as evidenced by the Conference
Report, clearly shows that Congress intended PURPA to
be "strictly neutral"™ with regard to the application
of the antitrust laws and not to raise any potential pri-

mary jurisdiction issues (Conference Report at 68). 25/

24/ Section 204 of PURPA adds Section 212 to the Federal
Power Act, which provides in Subsection (e):

No provision of section 210 or 211 shall be
treated --

(1) as requiring any person to utilize the
authority of such section 210 or 211 in lieu
of any other authority cf law, or

(2) as limiting, impairing, or otherwise
affecting any authority of the [FERC] under any
other provision of law.

5/ The Conference Report states, in relevant part:

Section 4 of the conference substitute sets
forth a disclaimer to the effect that Federal and
State antitrust laws are not affected by the
conference substitute and such laws will continue
to apply to electric and gas utilities to the
same extent as prior to enactment of this substi-
tute. Similarly the section contains a disclaimer
to the effect, that the authority of the Secretary
of Energy and the Commission under other pro-
visions of law respecting unfair methods of com-
petition or anticompetitive acts or practices is
not affected. The conferees intend that the pro-
visions of the conference substitute be strictly
neutral and not add or subtract from the irmuni-
ties and defenses available under such laws nor
add or subtract from authorities contained in
such laws.

The conferees intend to preserve the jur-
isdiction of the Federal and State courts in

(continued)
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Moreover, Section 4 of PURPA expressly provides that

PURPA does not affect "the applicability of the antitrust

laws to any electric or gas utility."  While Section 105c of

the Atomic Energy Act is not an antitrust law, 26/ it is

nonetheless clear from the legislative history that Congress

did not intend PURPA to detract from the jurisdiction of the

NRC.

During Senate consideration of the Conference Report,

Senator Metzenbaum, one of the managers of the Bill and a

member of the conference committee, stated:

(footnote continued)

actions under antitrust laws, whether or not
the parties to such actions could have sought

remedies under this legislation.
Specifically with regard to certain

authorities to order interconnections and
wheeling under title II, it is not intended
that the courts defer actions arising under
the antitrust laws pending a resolution of
such matters by the Federal Energy Regulatory
Commission. The conferees specifically intend
to preserve jurisdiction of Federal and State
courts to resolve, independent of the Commis-
sion, such actions, including for example, cases
where a refusal to wheel electric energy is
alleged to be in violation of such laws. The
court should be able to act whether or not
action by the Commission under the provisions
in title II can be requested or would be jus-
tified. 1In this way, the courts have juris-
diction to proceed with antitrust cases with-
out deferring to the Commission for the
exercise of primary jurisdiction. Conference
Report at 68.

26/ A common definition of the antitrust laws 1is Eontained

Tn Section 1 of the Clayton Act 15 U.S.C. §12.

This definition

does not include a reference to the Atomic Energy Act.
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It was not the intent of the conferees to
modify in any way the rights of parties in pre-
senting a[nd] prosecuting allegations of anti-
competitive conduct before the Federal and
State courts, or before administrative agencies,
including the FERC and the Nuclear Regulatory
Commission. Both have legal obligations to
consider antitrust issues. Where any of these
agencies presently have the authority to order
transmission, coordination or other relief
pursuant to a finding of anticompetitive
conduct, undue discrimination or unjust and
unreasonable rates, terms, conditions or the
like, this authority would not be disturbed.
The act does not limit the present authority
of these agencies in this regard.

Thus, a party which has been denied
wheeling services for anticompetitive reasons
will not be hindered by this legislation from
proceeding in the Federal courts or elsewhere.
Likewise, the authority of the [NRC] in con-

ducting an antitrust review under the provisions

of the Atomic Energy Act of 1954, as amended,

would not be affected by this extremely limited
wheeling authority aranted to FERC under chis

new leaislation. These two agencies are charged

with different responsibilities with recspect

to wheeling. [FERC's]) new authority is condi-
tion[ed] on conservation, efficiency, relia-
bility, and public interest. NRC's authority
relates to correcting or preventing a situation
inconsistent with the antitrust laws. 27/

It is thus evident that the movants reliance on PURPA

as a reason for terminating these proceedings is contrary to

the express intent of Congress.

217

124 CONG. REC. S17, 802 (daily ed. Oct. 9, 1978)

Temphasis added). A copy of 124 CONG. REC. S17, 800-517,
809 (daily ed. Oct. 9, 1978) is attached hereto.
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2, FERC's Limited Authority to Order Intercon-
nections and Wheeling Under PURPA Does Not
Resolve the Antitrust Concerns Which This
Roard Must Address Under Section 105¢(5) of

the Atomic Enerqy Act

The movants contend that PURPA grants to the FERC
comprehensive authority over interconnection, wheeling and
coordination such that "all" the relief a utility was
seeking under Section 105¢ could be obtained from the FERC.
The language in the ieclevant sections of PURPA does not
support the movants' contention., The FERC's interconnection
authority under Section 202 can be used only after it has
determined that the interconnection, in addition to being in
the public interest and meeting the requirements of Section
204, would:

(A) encourage overall conservation of energy or
capital;

(B) optimize the efficiency or use of facili-
ties and resources; or

(C) improve the reliability of any electric
utility system or Federal power marketing
agency to which the order ajplies. ... 28/
Likewise, the FERC's authority to order wheeling under
Section 203 can be used only after it has determined that

the wheeling, in addition to being in the public interest

and meeting the requirement of Section 204 of PURPA, would:

28/ Section 210(c)(2) of Federal Power Act (added by
Section 202 of PURPA).
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(A) conserve a significant amount of energy;

(B) significantly promote the efficient use of
facilities and resources; or

(C) improve the reliability of any electric

utility system to which the order
applies, ... 29/

PURPA is an attempt by Congress to grant additional
limited authority to the FERC to order interconnection and
wheeling as a means of conserving energy, increasing
efficiency, and improving reliability. Absent PURPA, it is
unlikely that utilities would pursue voluntarily these goals

unless they could obtain substantial direct economic gains.

wWhile some of the considerations underlying PURPA (e.g.

efficiency) also underlie the antitrust laws, PURPA was not
intended to prevent or undo anticompetitive conduct by
electric utilities as was Section 105¢c. Thus, the focus of
the FERC's consideration of CP&L's application will not be on
antitrust issues.

Senator Metzenbaum noted this contrast between the

"limited" authority granted to FERC under this new legis-

29/ Section 211(a)(2) of Federal Power Act (added by Section
203 of PURPA). Section 211(c) requires the preservation of
existing competitive relationships.
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lation, which was conditioned on "conservation, efficiercy,
reliability, and public interest," and the NRC's authority
relating to correcting or preventing a situation inconsistent
with the antitrust laws. 30/ It is thus apparent that the
required findings set forth in PURPA which must precede the
issuance of interconnection or wheeling order are in no way
a substitute for the standards this Board must supply in an
antitrust hearing pursuant to Section 135¢c(5) of the Atomic
Eneray Act.
B, The Order Issued By the Texas Public Utility
Commission in its Docket No. 14 Should Not

Preempt the Board from [icting in These
Proceedings

The movants also cite the Order of the Texas Public
Utility Commission ("TPUC") in its Docket No. 14 in support
of their argument that the Board should terminate these
proceedings. This contention is without merit.

The Order in Docket 14, in essence, did two things.
First, it required CP&L to disconnect its radial tie into
Oklahoma. That tie had placed CP&L, and other Texas
utilities with which it was interconnected, in interstate
commerce. Second, Docket 14 mandated that no member of the
Texas Interconnected System ("TIS") could disconnect from

TIS without the prior approval of the TPUC.

337' See comments at 124 CONG. REC. §17,801-2 (Oct. 9,
78).
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The first aspect of the TPUC Order is currently under
vigorous legal attack in several different fora. At present,
the primary focus of litigation is the Texas state district
court in which the Order is being contested on the grounds that
it violates both state and federal constitutional
law. In light of the overwhelming body of precedent fore-
closing any state ftbm placing an undue burden on interstate
commerce in analogous situations, 31/ it would be most sur-
prising should this element of the Docket 14 Order survive

constitutional scrutiny. 32/

.

31/ Two particularly applicable cases are Philadelphia
v. New Jersey, U.S. ___; 98 5. Ct. 2531 (1978); and
Pennsylvania v. West Virginia, 262 U.S. 553 (1923).

32/ So serious is the apparent inconsistency between the
Docket 14 Order and the federal Constitution, that on
December 29, 1978 the State of New Mexico petitioned the
United States Supreme Court to hear this case under its
original jurisdiction alleging that the Docket 14 Order is
an unconstitutional burden on interstate commerce. See
ORDER FOR APPEARANCE, MOTION FOR LEAVE TO FILE COMPLAINT,
COMPLAINT, AND STATEMENT OF FACTS AND BRIEF IN SUPPORT OF
MOTION FOR TEAVE TO FILE COMPLAINT. New Mexico v. Texas,
Original Action No. 82. On March 9, 1979, Texas responded
with its BRIEF IN OPPOSITION. The Supreme Court then
directed that New Mexico file a reply brief by April 25,
1979.
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Fven should this aspect of the Docket 14 Order survive
current litigation, its continued operation would in no way
foreclose these evidentiary proceedings or the granting of
appropriate relief, The existence of the Docket 14 Order
cannot undermine the statutory responsibilities imposed upon
this Commission by Section 105¢c. If the Board finds that
activities under the NRC licenses would create or maiatain
a situation inconsistent with the antitrust laws, the Board
is statutorily required, under Section 105¢(G), to affix
sufficient conditions to the license to remove or obviate
this inconsistency. The obligations imposed upon the Board
by federal statutes cannot be delimited by a state agercy. 33/

In any event, at this point, there is no reason to
assume that any relief granted by this Board would neces-
sarily conflict with any TPUC Order in effect at that time.
However, even if we assume that the gqranting of app}opriate
relief by the Board would prompt a potential conflict with
the Docket 14 Order, it would then be appropriate for the
TPUC to reconsider its earlier position in light of the

Board's order., It seems implausible to assume that the

33/ Cf. Federal Power Commission v. Southern Califofnia
ison Co. et al., 376 U.S. 205 (1964).
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TPUC, a state agency, would promote or maintain any serious
conflict with the NRC, not only because the NRC is a federal
agency, but also because of the NRC's preeminent and unique
responsibilities in the area of nuclear licensing.

As to the second aspect of the Docket 14 Order, namely
that no current member of TIS can disconnect from any other
member without the prior approval of the TPUC, neither the
Department nor the current litigation contests the validity
of this aspect of the Order. It appears that HL&P (HL&2's
Motion 23-26) has misinterpreted that portion of the Docket
14 Order as it pertains to Ehe current proceedings. The
TPUC simply ordered that TIS should remain interconnected.
This order applies . rether TIS is exclusively intrastate or
whether, for whatever reason, TIS members should enter
interstate commerce. There is no potential or actual
conflict ktetween this aspect of the Docket 14 Order and the
power of this Board to grant appropriate relief.

C. The Injunction Issued by Judge Porter in the

Dallas Decision Does Not Preclude the BRoard

‘rom Issuing Appropriate Relief in These
} roceedinas '

Movants have also cited the injunction contained in
the Dallas Decision as another factor which forecloses the
Becard from conducting these proceedings. This contention

must be rejected for a number of reasons. First, the Dallas
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litigation was concerned solely with the South Texas project;
neither the evidence introduced at trial nor the court's

decision have any applicability to the Comanche Peak pro-

ceeding and to the serious antitrust allegations made
against TUGCO therein.

Secondly, in reference to the injunction, HL&P has
misstated Judge Porter's Order. HL&P states that the court
"has permaneritly enjoined CP&L from going into interstate
operation as long as it remains in STP". (HL&P's Motion at.
23.) Unfortunately, HL&P has failed to quote the full
lanquage of the injunctive statement:

I find that under the evidence in this case

plaintiff CPL's conduct threatens a violation

of Section 8.2 of the STP agreement and CPL 1s

hereby permanently enjoined from permitting power

it receives from ST? to enter interstate commerce

as long as CPL remains a participant in the STP

Agreement and as long as §8.2 of that agreement

remains in force. Dallas Decision at 59
(emphasis added).

It thus becomes guite clear that Judge Porter's injunc-
tict is designed to protect the continued operation of
section 8.2 of the South Texas Project participation agree-
ment. Since the Department contends that this provision of
the agreement may be inconsistent with the antitrust laws

(by limiting participation in effect to those electrical

-39
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utilities engaged exclusively in intrastate comrm r-ce), part
of the relief the Department may request of thic loard at
the conclusion of the evidentiary hearing(s) would entail
either excision or reformation of this provision to cure its
anticompetitive effects., Of course, if the Board concludes
that section 8.2 is inconsistent with the antitrust laws,
the concern that Judge Porter sought to allay through his
injunction evaporates since no license will issue if Section
8.2 remains in force.

V. CERTIFICATION OF ANY QUESTION ARISING OUT OF THE
PRESELT MOTIONS IS CONTRARY TO NRC PRECEDENT

HL&P (HL&P Motion at 31) and TUGCO (TUGCO Memorandum at
20-22) suggest that if this Board should deny their motions
to dismiss CP&L as a party to these proceedings and/or their
motions for summary disposition, it should certify the
questions raised in their motions to the Atomic Safety

and Licensing Appeal Board ("Appeal Board"). 34/ 1In

34/ TUGCO also requests that the Board:
initiate steps to consider, or refer to the Commission
for consideration, the impact ¢f the District Court
decision (and other recent developments such as the
Public Utility Regulatory Policy Act of 1978) on the
guestion of whether the Commission's discretionary
initiation of the instant proceeding should now be
reconsidered. (TUGCO's Motion to Dismiss at 2.)

In that the Department has just discucsed (in the foregoing
sections) all of the reasons why the cited events have no
impact on these proceedings, no more need be said on this
aspect of TUGCO's Motion.

o
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~ffect, the movants are seeking an interlocutory appeal
of any Board order denying their motions.

Certification and interlocutory review are specifically
governed by 10 C.F.R. §2.730(b), which generally proscribes
interiocutory appeals. As the Appeal Board explained in

Public Service Company of Indiana, Inc, (Marble Hill Nuclear

Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190,
1191 (1977), its workload is so heavy that it can take only
the most pressing questions for interlocutory review.

In Public Service Company of Indiana, the Appeal Board made

plain that interlocutory review would be granted only when
the ruling below threatened the party affected by it with
immediate, serious and irreparable harm which, as a practical
matter, could not be alleviated by later appeal, or when the
order below affected the basic structure of the proceeding
in a pervasive or unusual manner. In the instant situation
none of the movants have even attempted to demonstrate that
they meet either of these criteria.

The simple denial of motions to d;smiss and/or for
summary disposition based on the doctrine of collateral
estoppel are nothing more than routine procedural rulings

with respect to which the Appeal 8oard, in applying the
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above standards, would be teluctaqt to interfere., These

matters are interlocutory as to HL&P, TUGCO and Austin. 1If

these movants still wish to obtain appellate review of a

denial of their motions by
time for such review is at
evidentiary hearings after
decision(s) therein.

Vi. CONCLUSION

For all the foregoing

HL&P, TUGCO and Austin are

be denied in their entirety.

April 23, 1979

this Board, the appropriate
the conclusion of the upcoming

this Board has rendered its

reasons, the motions filed by

wholly without merit and should

Respectfully submitted,

. ]
Ol',:"!." ”7 ",‘., !:!-‘-', LA :‘./3
Judith L. Harrls

A /&)
21:(;5‘4.’:/.4. S bl S

Melvin G. Berger v

Gt a0 W T Rk

Ronald H. Clark

- » S
(P /4" ," " ""’7/) -~
B vl s sl S g —
e 2 |2 ARE Sl B 3 0 o Ty
Frederick H. Parmenter e

Attorney., Energy Section
Antitrust Division
Department of Justice
Washington, D.C. 20530

-42- 2265 259



S 175800 :

In moany cases o widow may wili Lo
turn over the operation of & sall busie
ness o unother invlividual or even a fata-
fly member, ‘The carryoser bass woudd
lm;:w.c a lurve capityl j aima tax on Lhe
salr ¢! the businr s, ever Wiouch minch
of Lo ciptal pains Lax ari es from e
tion-1 ed aspreenrion, the sale of e
fami’y Lusiness Cits otily Le accumplilind
ab rreab lous te thie woaiow, and consale
erable acministrative and tax eouprging
cost Lo all r':nccmcc. Que alternmative o
this seenarid is Lo e e famuly Luvis
ness with a larger puohically held eore
poration. This aclion would alluw the
widow Lo iescive income producing stoe 1
fron the company, tx [ree, but it al.o
hastens the process of ar~¢ corporations
dominatu ¢ the econoeniic seene, Can we
In Cengress not see, and see plandy, taue
tragedy of this ¢ovrse?

The sma!l busincsanan iz penalized in
another way by the earryover basis vro-
sleion. Tha fresh start ruie of the earry=
over Lars provision (small bBusinesses
willy unil ted secutitics) is determined
by arbitraridy prorat:ng the valtue of the
busiv_.s from the tinie it bezan untid the
valiic ot the date o6 death of it oaner,
oncee azan, the owner of a simad Lusite 53
is encouraged, by the carryover boois,
to eficet a tax~{ree merser with a l:\.-.-cr
compay. Instead of encouraging the
continualon and growth of sxall Lusi-
nesses, the 1976 act accelerates .lxe trend
towaru concentration of husiness activily
In Jarge ca.';:f‘?'\'..o."s as a rancher, I am
particulzrly disturbed hy the etfects the

areyover Lasis will have on estate plane-
ning for ranchers and farmers. Valuation
rules whizh value the ranch ar farnn as
an agcicuitural cperution ruther ti:an t's
highest and best ucse coit'd Leacit mane
farmers. Unfortunatels the 1976 law re-
stricts these rules =o rnhat many descrv-
ing mr:u:; fadl to quulily,

Me. President, it i' 'nmv'ul iy ime
peris x.wpow\t out" eatate tax u! e
alug for ranctiss and ‘...'r.s 13 bezoruny
mor» camph‘x o1 Wroemayr ¢ven without
tbc ccmp'.u.iox.s crc ted b\ 'Ic ea r ¥

t& - and c...cr \unc.u .;&*:ae DtO\ de
tha Natien with eoal and uraniun, the
farnicr urd rancher In these areas is
fazed witli a unicne burden. There are
few rancucrs who wvonld witlinaly sell
thelr land 2o a coal company and adban-
doa & way of lile that is unique to the
Western Glates, Selling sne's land out-
right to the c¢2al compyany weuld force
the ranciier (0 pay enurimous c'\"u"'
gains tux. Coal companies and ran:hoers
have met an accord Ly asrecinTWwa mx-
§.:¢ exchauze of cre ranch for a conmi-
parable piece of nroperty. In this way,
the raucher can coniitue with his way
of life. and the encrny comnuny can ret

on with itz busness of recovenns the

minerals and providiig eaety to the
Ratlor.

However, one step hias been left out of
this exchanre. It Loy, process is repoated
& numiber of tunss, W see an arutictal ine-
flation of land prices. The [ntemnal
Revemie Scrvice s entirely dusinteresicd

“ia the perulianties of and valoation

enersy producinny SLales! i only wirtes
to liox at “comparable sales data in
crder o cdetermine the estate tax value

MmN mn
ol IAN T TN |
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of arricultural Iwnd.” The income tax
laws as 10 coanlal pains Ly v tax fece
exchianser vaw ¢ & trpe of achivity that
furiher ntiites the .u' m-l salue ol
panch Jaad, Flus it res b estite tax
value of ranen landd, a:...'. M otuen e
creases tue estate tax probloings for
canchers, wihiilier or not Uiry receive
Ay benchits from the ety daovelops
ment actiniues., Unduer thoce encume
stances it is evident thot i Wesiern
States will e kit even hiirder by the 1976
act than othaer agnieultyrid 1egions of
country.

In concliing, I suppare the measyres
in this bul which provice for o deiay i

the carry-cver bars proisi.@
Mr. HUDDLUSTON. Mr, Precitdent, 1

ask unanimous consent Laxt Roe¢r Le-
Master, of my stall, be porivitiad the
piivileres of tiie tloor dunin: the debute
and veting on wne tax ki lation telore
the bcxmlc,

The PRIZIDING QNFIC:D.
objecion, it is so ordered.

Witiout

PUDLIC UTILITY RAT:S—CONFPER-
ENCE REFORT
NATIONAL INERGY CONSIRVATION
POLICY ACT—-CONFIRENCE RE-

PORT
oy

The PRESIDING OFFICI R. Tae hour
of 2 p. m his arnived. Under tae previous
orde he hour having arrived, the Sene-

ate wm now preceed to ennsider on bloe
thc conference rencris on 1K, 4318 and
1' R. 3037, the tm2 {or dcoate ty be

..-:::od to 1 hour to te entially divirled
an ccnlrc.nd by tihe Senater lrom
‘.'.'asmr';'.on (Mr Jackson) und thwe Sene
ator from \.mx— ne (M. Hansen,

The §enaic procevidn Lo Lhe soisiceras
tion of the conlercnce reports on HR.
4018 and HR. 3037.

The FIESIDING OFFICER. Who
vields time?

Mr. MITZENBAUM. Mr. DPresident,
assumuns Lthus sh? Senator from Warle
ington w1li be azrevable t-arato, I ask
gaaninious constent ty yieid meself 19
miruies on hi's time,

The PRES'DING OTFICEL.
obiection, it is o crdered.

Mr. MEITINBAUM. Mr, President,
before us new are the Natinaal Enerey
Conscrvution Act and the Publie Ulility
Regulatery Policies Act—iwo of the sive
¢omponent< of the national enersy plan,

May ne have gider 1n the ...(.n...c. Mr.
Prosident? i

The PLLESIDING OFTICER. The Chair
potnts out that the siall who are in the
Chamber aie it hiere at tiie courtesy of
the Scnale and when iy leave they
sheuld !rave culetly so we may have or-
der in the Scnate.

Mr. METZINDAUM,
Chalr,

These biils reach us none too soon.

In spite of the President's call to arms
i Aprld 1977, Atgericans are Unlay Wig
more ene: iy Uisn ever Leiore,

Our deponaence on forgizn ol has
decperncnd.

And the Nations uraent need for o
evlicrent energy pladl 1s even tiofe clenr
and cbviowr now than it 4us a yeur and
a hall ago. .

Without

I thank the

Oclober 1973

Toth of the ¢t foreaee resw 1is 1inlsy
n e the end eount!t of countic s
of d» teration

Bt rentesent ---'r

by the Comm:tee » nz 1l
R aree ..x'l tie foser-i7- %0
el with weges 3 .rtb stag ..’1-_‘, COLa-

plesity.

I want to cenn
thieir lon~, hareg v
Tlibesm tiiat e &
as awho'e is in (....

Lut, Mr. Presides
I have conflictiny
cntioranien repusts.

L Lelizve that ticee tvo Bills aroe Sirst
stens and small 0:i0s at tant,

ol the corfupses lnp
v'; on this e lation
Naition

I musi 22 that

.u.lx

3 LWL thie

_'l'.w-; arc good 2y far s they oy, Lut
thny do ot g oo oty far onauciy,

My, Prosident, T ¢ cieve t
g#icss had the enr ot
kd of tougihr cony
rate reformy 'eopl
oy s poing to need i:

But because the L rovists fort

aL tny

unite to o

1 Ty

tisl : »atitze
1 the iong sun,

e ntite

itles did their work we!l and heea. o tae
‘o : -..-..

adininistration cesided
owendatory eoncor
wound up with 1o
shadow of what 1t ccu s 0

Ve did not, in nilicr words,

nat L

job. And beécause we 2id nas. I

the Sonate knou: tnat in s “iture.
neze i3suesd will canse Before thi: ¥njiy
e and wme g3 will e ag Loe

3 '}!'.

fore us as long 2 our

cnergy 6an the Notloe
Las, Mr. Presidte:

Couilerence emports

SN 5 0Nt O suv L

recent & positive s'c
Thcy do.

I say to the chiiirman of rhe Pucrny
Co;nnu'.:..e. Seaior JACKsIW. Vi i- L
Lualrence, I assumed 1 "cle : -
mx sible for e (0 taks 19 muinte: of
e tune, Is that all raght with .~. I

Jackson?

Hir. JACITSON. 217 Trgsident, I wiold
o the Senator re e IWye?
tun2 he has '.: ‘: ang ot e -0 |
u conies up to ! s 3C.

Mr. \'.E.TZF.-:/.J soaresiite the
con<:deratien of L.:c c. drniaa «f Wae
Energy Commuttop

futh tills wciude sound provi:ionis

that w.ll azlueve crcrey savine

min o reduce or need forel. i
And sovh dtlis silo v the Natioa .r*: L.e
world 9¥at we hove berun to adosess
prod'cins that we iave for jar too lcig
irnored.
The Mational Energy Chucervation
Policy Act 15 an unportant Hicre of

waisiation,

Fee the first timie, 18 requires util-ties

t0 0.T2r ASTISIANCE 10 CUSISINOrS . 2~ pesa
Ing the erermy olicicney ¢of their hemes,

M 4
-

This prearain will siawe aner:sy,
make people mcre anare of (e p
ties of conservation. And 1t wuli
homeowners Lo “ave money.

in additinn, the 0l makes
funds avatiable to veathioriie ¢ Gumes
of our wW-incone it v shio rroe
viLes financing aud 1040 suarare or
CRoreY colaeryinig  hicue ""l"‘n.::'.:"
asud tor pstallation of olar o 5 5
tems. L encoura: s Jchicol, l.o Pitals,
aad butldings owred by wiuts of local

-
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governments Lo hecome more enerey ¢fli-
elent. And it will brine about a rednction
in the eneryy necded to run industrial
equipment, home appliances and moter
yebicles. Queg againg, this s a geod Legine

ning.

Put it is also important to consider
what this legislation fails to do. The
conscrvation bill oricinally contained a
measure that would have said to the car
makers of America “lhe tune has come
when you can no longer make an overe
glzed pas-guzziing automouile. in the
nat.onal interest, cars must be morte
enc-yy cflicient.”

But although we are said to face the
moral cquivalent of war, the minium
milcage standards whiea I proposed, and
which were overyhelmingiy adopted by
the Senate did not survive the confer-
ence. The administraton relused to sup-
port the Eenate position,

And, Mr. Presicent, another section
of thc original kil nould have said to
the manufacturers of industrial motois
“The time has come for you to make
motors that are as energy efficicnt as
possible, not as incxpensive as possiole.”
The potential encrgy savinas here was
the equivalent of over 200.000 barrels of
oil per day. ’

Dut this, too, was unpalatable—unpal-
atable not only to a majority ef the con-
ferees but also unacceiable to the same
sdministration that had brougit the
encergy €ituation to our attenton in the
firsi place.

In August of 1977, T conducted hear-
ings on several mandatory measures that
included minimum mileage stapaards,
minimum eficiency standards for induse-
trial motors, and retrofit for homa heat-
ing units. Together, these iniuatives
would have produccd savings of close o
three-quarters of a million barrels of oil
equivalent per day. Yet at those hiearings
a spokcsperson for the admunistraticn,
while acknowledging ihe sounduess of
these proposals, incieated that the ad-
minisiration could not support them.

Turnir : bricily to the Puplic Utility
Negulatory Polictes Act, I would liie to
peint out that there is probadly no 1s-
suc in my State of Oiuo, and I swpect,
in the country as a whole, that has
stirred as much public protest as the
budret-busting rise in utility bills over
1he last few years. In 1977, alone, utility
bills rose $13.4 Lillion and totaled over
£60 billion.

As proposed by the President and
pasted by ihe House, the Public Utility
Regulatory Policies Act was an attempt
to pet a handle on these tremendous e
creascs. The bill cent to the Senate would
have mandated that certain encrgy cons
servation standards be applied i State
yegulatory proceedines for retail rates.
The Senate, In its nisdom, decided that
1t was best to leave the resporsibiiity for

setting retail electric rates with the
Btates. Thus, the conference report be-
fore us today roquires only tnat the
States give (ull consileration during an
open heanng process to o number of
standards which have the potential for
CONSCIving Cnerpy.

It is this hearune process that coniains
the most promising aspect of this bilk
For the first tune, the Congress hus as-
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ecenrumers of this
country that the voice will be heard.
And Mr. Dreside ., I should peint out
that not only Wi’ the consumers voice
be heard, bt the onierence report pro=
vides that if the individuad or indlvid-
uals who "substantially centribuie” 1o
the uitimate determinations of the hears
fngs may be compensated for their ef-
forts. This is a great victory for the con-
susner. who will finally be abie to coms-
pete on an even footug with the utility
industry of this Nation. I wouid Lke to
commend my coileagues on the Conicr=
ence Comniittee for proservitig this pro=
vision.

The conference report on the Public
Utility Requlatory Policies Act alo re-
quires thie Federal Enermy Regulatory
Ceonunission to maxe a thorough review
of the fuel adjustment clause within in-
dividual States.

Mr. President, no single item has don2
nore 1o underming the rate setiing pro-
cedure than the fuel adjusiment ciause.
As a recent congressional study under-
scored, 80 percent of the wnerease W the
last year in utiity bils reculied from
the fuel adjustment clause. In my owi
State of Ohio alone, more than $1 bil-
lion was passed on to the consumers
by rcason of the fuel adjusiment clause,
almost eizht times as much as all the
increases permitted thious normal rate
proceecings. I personally velieve the fucl
adjustment clause has outiived its use-
fulness.

1 hope that FERC will review these
clauzes promptly, and thuat this review
will result 1n their termination, or at the
very least, greater protection for the
consumer.

A{r. President, I also want to point out
to my colleagues tnat the conflorence re-
port retains a Senate provisio) author-
izing up to $2 mtllion for the National
Rezulatory Research Institute located at
Ohio State University. In keening with
the phulosophy of the conicrer ce report,
which retains ultimate conuol in the
States. the Nutional Reaulatory Research
Institute will provide State rcgulatory
authorities with independent expertise
on regulatory policy issues anu with im=
proved data retrieval systems. As lne
author of this provision. 1 am pieased
that the conference report afirms our
support for this important institution,
and seen fit to include it.

In closing Mr. President, let me re-
iterate my mixed feelinos about these
two bills Lefore us. Both bills take a step
forward in conserving energy. and it is
for that rcason that I support them.
Nonetheless, it is equally ciear that both
bills fall far short of wiut is necded. We
cannot, and should not, continue to rely
almest exciusively upon increasing the
price of energy as the scie method of save
ing encrzy. Mancdatory conservation
mecasures have the potential to save an
enormons amount ot cnergy. We should
move with dispatch in that direction.

And one further word about thus lea-
f=lation. The chairman ot our cumnuit-
tee, as well as the ransins mnonty oiems-
ber have shown gieal tenaaity, paticnce,
perserveance, and perronal consiacra=
tion for ail of the mumbers of the com=
mitice over a long and ditheult penod.

sured the eleetr
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The PRESIDING OFTICERL  (\r.
Cnngs). The Senator's 10 minutes have
expred.

e, METZENDAUM. I ack for 2 more
minates. "

Mr. JACKSON. I yield 2 additional
minutes to the Senator from Ohvo,

Afr. METZENDAUM. I appreciate the
consideration of the Senator frow Waih-
ingon.

1 am personally grateful to both of
them for their leadership and th? many
accommodntions accorded me. And e
stafl, Dr. Dan Dreyius, Dr. Ben Cooper,
and Jim Bruce lius been tolaily nelp-
ful, understanaing, and responeible, We
owe them a creat debt of gratituce. They
were most nelpful and I thani them
much. I am proud that cur comitice
has such able personnel. We could not
do our job witliout themn.

1 appreciate the consideration that
has been accorded me persentily by
Eenator Jacksoy and by Eenalor :
as well, Their leadeorship mi tho many
cndeavors in whichh they were nvolved
and the staff is also to be comminded.

WHMLTLING AND INTERCONNECTION IOVISIUN
OF PURPA

Mr. President, during consideration
of the Public Utilities Rezuiat Pol-
cics Act, we considered soms chanices in
the Federal Power Act which wo
the Federal Energy Regulatory Lo
sion authority to order interconnoclion
and wheeling services among unlilies.
Such authorities would alio'v or a wore
reliable and efficicnt elcctric s7siem i
this Nation. Many of the orizinal vro-
posals were not adovted and a more
jimited authority for I'ERC o issde in-
terconnection and wheeling cuiders was
adopted.

In granting FERC authority to icsue
wheeling orders under section 103 of the
act, the conferces proviced tiint the
Commission may act only wien it LTS
that the order 1s in the puohc ersst
and that the order would: Firs:, cons
significant amounts of eneryy: secend.
etrnificantly promote the <l
facilities and resources: or i .
prove the reliapility of any cicgiric ut v
svstem to which the order apphics. Thclre
are, to say the least, goodd reuions ior
granting the FERC such autherni®,

Individual electric utility svstoms naed
to have adeguate reserves in tog event
some of its generating 1acilitios gr irdns.
niission lines become operavie. Untors
tunately, to provice for such siliations,
many utilitics have overoutit Lhey fave
made large canital investmens in gen-
erating facihities which stand idle most
of the tinie. And which add consiwerabiy
to consumer cosls.

A better solution would have been one2

~wiat has been proposed in leisiation by
several of my collcagues. bat mosi pr
inently by the late Senater Lee Jb tenl!
His proposal would create 2 naticaal
grid. ‘The concept behnd this ey wlation
is to provide a reliable national netvery
of transnission faciitios Lo taat woen
One Arci s Power siurt, enenyey ol e
moved acrons transmission hings to pree
vent blackouts hike we liave seen il NeWw
York atud New Engsiand in recent years,
and the thireat of blackouts wiiwh we
Ohlo faced this past winter. The bl
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pending before us would certainly not
ereate a national grid. However, it would
grant to FillC some authiorty so that
we could prevent wastetul overconstrice
tion of new generaling and transmission
facilitics and make better use of existing
facilitics,

*“There are terms and conditions other
than the three which I have mentioned
wideh must be met before FERC con
fssue a whecling order.

One central eivment or thread tying
tozether the other conditions and rc-
strictions on FEIIC's authonty reitected
the desire of the coniercos thut the iegis-
Jation Le neutral with respect to ail
affected. Section 4 provices that “nothing
in this act or any amenument made by
this act aftects: First, the applicapility
of the antitrust laws o any clectric or
gas utility; or second, any autliority of
the Secretary or of the Commnision under
any other provision of law (iscluding the
Federal Power Act and the Natural Gas
Acl) respecting uniair methods of com-
petition or anticompetitive acts or prac-
tices.” Tne concept of neutrality is spe-
cifically mentioned in the statement of
the managers.

Under the language of section 203
adopted by the conferecs, FERC is pro-
hibited from issuing a wheeling order

. unless the Commiscion detomunes that
the order “would reasonably pressrve
existing competitive relationshups.” As
noted in the statement of e manazsers,
the FERC is not “requirad to maintan
or protoct in any manner any relation-
ship between utilities which 15 unlawiul
under the antitrust laws.”

There has been, in the last few years,
a trend smong municipal clectric utili-
ties, rural electric cocperalaves, and
smaller investor-owner utiiities o join
together and censtruct renerating 1acilt-
ties 1o serve their own loads as opposed
to purchasing power at vholesale {romn
large investor-owned utiities. In ome
{nstances, the transinasion of the piT~
tricily from the generating station e the
municipal systems or others owinng and
operating that facility may not be possi-
ble in the absence of whceiing arranze-
ments with an interveming utility. An
order to require wheeling of such elee-
tricity under thase circumstances, or to
permit the more ctiicient plants in a co-
operative fashion, wouid not. of course,

. be regarded as an action which would
disrupt existing compelutive relation-
ships.

Mr. President, I would like to cmphae-
slze that all this JanTuage about compe-
titton in section 203 L not ntenduad to
prohibit wheeling merely beeawse hcre
fs any change in the competilive relas

.~ tlonzhips between ut.lities; mather, U
~ ehange must be “substantiad.” Let me
take an example where two utililics are
in competition for the same customer in
a sorvice area not othenyise protected by
State law. If one of Wiose utiities would
need sheeling services from the other in
order to serve the new customer, thiere s
no absolute ban ou such an order (rom
FERC if all other necesary tosis can be
met. The lemslation says that such an
order to serve the new customer sould
havo to sipnificantly alter™ the competi=
L1vo t!l.‘\lmhms between the two utill=
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tles. FENC may determine that it would
not signtilcant!y adter” such relation-
sitips and could thus fssuc & wheeling
order.

1 am also concerned about *he amount
a utility mu:t pey for an iaterconnec-
tion or for wheeling services. Tue L
guage of scetion 204 requircs tiiatl such
costs include any “reasonably ascertaine
able uncempensated econonuc luss.” The
costs include tiwcue ascertamnabic at the
time of thie orcer or any tine thereufier,
Loth present and future coils shiould, of
course, be those asseciated with the
services provided pursuant to the inter-
enunect.on or whechng order. Otherwise,
there woula be endiess speculation on
“what-if" costs.

It was not the intent of the conferees
to mod:ily in any way the nghts of par-
tics in prosenting a prosecuting adieta-
tiors of anticompetiuve corduct hefore
the Feder:l and State courts, or before
adminlstrative agencies., including the
FERC and the Nuclear Neguiatory Com-
mission. Eota nave iegal coligutions to
consider antitrust issues. \Wherc any of
these agencics presentiy have the au-
thority to crcéer transmission, coordina-
tion or other relicf pursuant o a finding
o! anticomoetitive conduct, undue dis-
crimination or unjust and urreasonable
rates, tenns, conditions or the hixe, this
authority would not be disturved. The act
¢oes not iunit the present anthonty of
these agencics in this regard.

Thus. a party which nas been cenied
wheclinT services for anticumpetiuve
reasons wiil net be hindered by tais legis-
Jation from preceeding in the Pederal
courts or ¢isewhers, Likewise, the author-
it of the NRS in conductiry an anti-
tri t review under the provisions of the
Alomic Enerey Act of 1234, ¢ s amended,
wou'd not be aifected by tni, extremely
limited wheeling autnority granted to
FERC under thus new legislc tion. These
two agenctes are chaiged with different
responsioiiities with respect o wheehng.
FARC's newr authonty is condition on
conservation, eificiency, relithtlity, and
pubiic interest, NRC's authenty relates
to corrccuing or preventing a situaten
jncons.stent vith the antitrust laws.

Mr. Presidont, let me again state that,
while T misht like to have seen some
cther thn~s in this lezislation, I am
pleased with many aspects of it. We have
cranted many important rizhls to the
electric consumers and we have granted
to the Federal Energy Regulatory Come
mission rome authonty to make our
nationwide elactric system more reliable
and elMaient. Tlus is, of course, in the
hest witerest of all consumers, I believe
tus legislation i3 a step in the rght di-
raction and should be adopted.

1 thank the Senator {rom Washington.

The PRESIDING OFYICER. Who
yields time? The Senator irom Wyoming.

Mr. HANSEN. Mr. Preswdent, I yieid
miysell such time as [ omay requie.

1 am concerned with chaunlyng the in-
terpretation of A parucuiar part of this
conterence report. I was my under-
stamaneg that the acreement that w-.
peachiod fedicated that i Voo woutld
not overtade State proe aural law vauept
In very Lhoted crrcumialatices., Lhe para-
graph which concerns me s 111D
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which specifies thal certain deternin
tious which the Sitole must anike maull
be (A2 an wroiting, and (C) avaiable
the public. There is no prouivm wian
those items, ITuwever, subpara raga
indicates that the dotornunaiion mi
“based upon fingings aciuded v cuch
determination atd upon the eviwcice
presented w the hoanne.”

The statement of m
that if State law ¢ontl
would “override 5iite
the exient of such eon

Loolied at very v
words have the poteatial for RN IR
chict, and should be cladified. Tue stale-
ment ¢f managers is hadplul in that
does go on to say thiat:

The procedural feniures of the procs.s of
consideration and determunation, incl
stich concepts as the pature of cvi
the relationahip, if
tiie record of & pris g
by State law. Sote inw Fun
ters es burden of prooi, standard {
in State courts. and in any other 1mattars oot
jncons.sient with the requuement ol us
title.

uaing

There are two questions I would lie

amplify this statemeont of the manaviry,
To berin with, I note that alt ¢f para-
gragh 111(H) (1) mpplies 0 the “dites

mination referred to In subscciion :
That determination, as I undersiand i,
is the determination of whethier o nct
the Federal standards are “anprop

ate
to earry out the purposes of th.s ntie”
After the deternunation has been mose

os to whether a standard is arfroorince
to carry out the purposes of the £ 412, in-
sceticn 1117¢) thon allows the £:aly 2
further discretion or ~hether or not o
implement the standard even if it !
detremined that such standard wonld be
appronriate to carry out the purposcs of
the title.

Now, my understandinz ts that the r2-
quirement that the determinnation ke
based upon findin®s and upen c¢vitioee
refors to the determination of v
the standard would carry cul tae

Washington, is that correct?

Mr. JACKSON. That is my under-
standing.

Mr. HANSEN. My second guestion re-
lates to the process of judicial review of
any Commission decision. My concert 8
that the word “based™ in the roquur

findines and upon evidence could
stoued to create now Feaeral procedur

Oadings contained within it 1{ the Sle

proceedings.

1t is rather my understanding of th
intent of this section s oniy Lhat there
aiust be souie cuonmection betwern e
determination as to appropriaicnoss to
cary out the purposes of e Litle and
the f.dings or eviduence.

sfowever, the nature and mnlty of
he connection required s stictly a. "
ter for State law, as maicated an .
stateme of teamapers wivi b ctaded
that burdent of prool, swibicard dov ree
vicw and othier matiers were up Lo Slate
procedure fn State courts. Thus, i{ the
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state standard of review is the “arbitrary
and capricious * then all that
is required by this section is that it not
be arbitiary and capricious o itave made
the indicated determination uwvon the
findings cortamed within it. if the State
standard is “scintilla of cviaence,” then
that is the standard for Wic conneclion

uired. Is that an accurate under-
standing of the intent of the language in
1) (D ?

Mr. JACKKSON, That is my under-
standing.

Mr. HIANSEN. I thank {ae Senator {or
those answers, ‘They confiriin my und.re
standing that the States are not requared
to conform their ratemaiiig to iese
Federal precepts, I am happy to sce this
outcome, because I do not Lhuns tiag our
State ulility commissions aic 100 stupid
w adopt goad ideas and reject bad onas.

1 am purrled at just what we think
this bl will now accomplisin, Ftate coms=
missions already nave this sune power,
and are now using it. I do not Leleve
that having to listen to Dayvis Barain’s
lawyers wilt help them ver! much.

Similarly, e wholesale rate provi-
slons are now properly b dzed about
with so many restrictions u.at it !s un-
likely that this section will cause much
change othier than more wors for law=
yors., Senator JAackson slated on Sat-
urday that this bill was not intended Lo
get the Federal Govermment inuto eco-
nomic contests between ulilitics, With-
out this so-culled economuc whecling,
there is unlikely to be much wheeling
at all.

Furthermore, interconneclion and
whecling do not produce any additional
energy, just as almost all of the Presi-
dent's encrgy package does not proaucce
any new eneray,

Mr. Prosident, if this bil is properly
interpreted by the courts, I do not be-
lieve it dees very much harm, Dut I be-
lieve our standards for lazilation should
be higher than that. I believe that Amer-
jea will be better oif without the com-
plication and regulation introduced by
this bill, We need substance, not symbo-
lism, and this bill now provices littie but
symbolism.

I reserve the remainder of my time.

The PRESIDING OFVICER. Who
yields timz?

The Scnator {rom Washington.

Mr. JACKSON. Mr. President, the
purpose of scction 5057e) of title V
“Crude Oil Transportation Systems” Is
to make clear that this title ¢oes not re-
peal, supplant, or replace the provisions
of existing Federal law governmng pere
mits, richts-of-way and other authori-
zations for eonstruction and operation
of crude oil pinelines or other crude oil
transportation systems.

Section 505(e) of title V provid~ lnat,
notwithstanding the oihier provisions of
this title, any application for a Federal
permit, right-of-way or ollrer authorl-
zation under other proviions of law for
a erude o1l transportation system chi-
gible for consideration under this title
shall be accepted wnd reviewed by the

appropriate Mederm avency under the
provisions of existing law. Scction 305(e)
also provides that any determination
with respect to such an appiication shiadl
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L2 in accordance with the provisions of
section 509ta) of this wile.

Seetlon 509(a) of Title V provides that
all Federad oiicers and ageneics must
insure expeditad procesting, 10 the muixe-
fmum extent practicable, of ali actions
necessary to determine whetaer to 13-
sue. administer or cenforse nighwi-of-
way across rederal Jands and to 1esuc
Federal permits in conncction with, or
otherwise authorice, construction and
operation of any cruae cil transporta-
tion system. Section 5001a) provides
that such expedited processing sial} be
afforded “(a)fter issuance of a decision
by the President approving any crude
oll transportation srstem.”

It shou!d be notud, however, that, in
many instances, dotermuiinations on ap-
plications for Federal pormits, rizhts-ol=-
way or other authorizations submitt
pursiant to the provisions of existing law
as provided for in sxction 505¢¢) will be
made, in acecordance with the Provisions
of existing law, directly by the asency
head or his designce rather than by the
President. For example, if no apulications
are made under titie V and the ’reseens
tial decisionmaking proccdure in title v
is not initiated, applications under exist-
inz law would be acted upen by tiic ap-
pronriate rederal officers and arccencies
withonut rezard to the provisions ol gec-
tinn 537 (a) or the other provisicns of Liis
title. In this and other cases in which a
forinal determination on such an appli-
cation Is made by a Federal official other
than the President, in accerdance with
existing law, the provisions of sectian 302
(a) are intended to Le rpplicable at that
point in the administrative pro<ess withe-
out need for conzideration of decision-
maxing directly by the President, to any
future actions wiiich that agency may be
required to underiake to implement that
deeision. Thus, for examnpie, if an agency
head grants an application for a right-
of-way aeross Federal lands submitied
pursuant to tire provisions of section 505
(e) and existing law on Lehall of a crude
oil transportation svitem, thereafter the
provisions of scetion 300(a) requiring ex-
pedited procedurss {or approved sysiems
shall apply with rezard to all actions nec-
essary to implement that determination.

Finally, under title V an applicant for
permits, rights-of-way, and other au-
thorizations for a crude ou nipcline or
transportation system may choose to ap-
ply under title V of this act, vnaer the
aineral Leasing Act of 1920 and other
appropriate provisions of existing law, or
under coth titie Vof this act and the pro-
visions of exi.t:ng law. The conference
committee docs not intend that appl-
cants who nave previously applied for
r.rinits under existing law and made
substantial expenditures and commite
ments processing sach applications would
be required to elect the new provedure
exclusively. Ratlier, it is intended that an
application under both procvaures may
be maintamed. Thus, an appheant for
pormits subnuttad inaccordance wilh the
provisions of exuting law may have the
appropriate Pederal acency continue W
process s appheations umder existing
Jaw even If tie applicant chuosws to also
submit an applieation undGer the provis
cions of secton 504 of title V, In addition,
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the submission of applicaiions Yor Yol-
eral permits, rights-of-way or other =
thoritivs filed on behalf of a eompeting
crude ot transportation sysiei HH
ant o Lhe provisions vl suclion 04 shail
Lkewise hate no ¢iiect on e coutian {
procesaing of apphications for periis,
rizhits-ol-way or otuur authorizatoins
submitted pursuant Lo exsting aw.

v, MARK O. HATTIILD. Mr i
dent, wien the Scnate was Colisdl
the Cneryy Conserveiion colierence
pott on Saturday, October 7. I enyucd
in a coiloquy with the dastinouiti
chatrman of the Energy and Natural i
sources Committee reatding the urany
conservalion progroins I jwred by b
Jegislation. 1 have on? {urther it
I would lile to address tiae Seltiior
about thicse prosrams,

Section 2164 (3)  exempls uti!
{rom the prohibition ¢n svpply, invin
tion, or Linancing of conscrvation i
wres “where a law or rosulslion i en
on or before the date ¢f enacliicshs
this Act cither requires, o CRpLcity
mits, the pubiic utility Lo erry ou
activities.” My questiol of ?
involves the word “resulation” Ll -
sumption that an oraes O Fuiug of W
State public utility comumission Or =ii-
lar body constiutes & iosulauon for (e
purposes of this exempiien?

Afe. JACIKESON. The Eenator is ¢oid
An order or ruling cf a Stute pun!

P

ity coimnussion roquining or expiin iy
permitting a utility 1o suppiy, ipstsil, or

financ? couservation melssres 4 ouid
qualify thap utility for the exanm ..
under section 2161 (33 of this i, ¢
shat order or ruling is in elfect puint 19
the date of enaclinoint of thus aot

Mr. MARK C. HATTLIELDL I then tie
Senator far his claniiention,

AMr. JACKSON. Mr. Prosiden ., T sut-
gest the absence of a quorumat iu X
and asic that it come out of the Ui n
bolh sides equaliy,

The PRESIDING OFFICER. VWihout
obijcciion, it is £o ordered. The =icii =il
call tae roll.

Tha second assistant Ilsgislative clork
procceded to call the roil.

afr. ROBERT C. BYRD. Mr. Fresiett,
1 ask unanimous consent thal the oot
for the quorum call be rezemnded

The PRESIDING O FICER. Wilhuail
objection, it is so orderad.

Mr. ROBERT C. BYIID. Mr, Proswient,
is the time controlled at his po.ri.?

The PRESIDING CUEL I
is under tihe control of the
Washington tMr. JAaCKson) an
ator froin Wyonuag «Mr, I

ator {rom Washingten yicld me 35 nocn-
utes?

AMr. JACKSON. Mr. President, T vieid
5 nunutes to the distinguished mouray
leader.

Mr. ROBERTC. 3YRD Mr. I fend,
the ¢ nference report on the Notumad
Enerey Conservation Policy Act <0017
$047) is a bill for poonte, It would =t =,
motion a national ¢lfori ta n ta and

woatherize resadential and '
inges. Bnerey savings reabized by facioat

inz retrotitting and other comrorviron
improvements wonld be sienoant Thie
biil also would help to increase Lthe us of
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solar criergy as a substitute for non-
rencwable energy resources,

In addition Lo conservine enerv, the
National Energy Conservation Poliey Act
should hiclp conrumers cope wilh encray
infiation. The bill provides for better in-
foymation about encrey savines oe%0-
elated with residential - eonzervation
measures, aceess o private or public fi-
nancine, and cneroy eticiency standards
for major houschold appliances.

Direet assistance L0 owners of houses
or multifamily structures is both infor-
mational and financial, Inforination is
provided pursuant to a residential caeryy
conservation pro-ram. Under this pio-
gram, a utility is 1equired to provioc en-
ergy conservation information Lo owneYs
of residenticl Luildings with four units
or Jess, if requested.

A ulility would serve as project mane
ager to inspect the bhuildine; suzuest con.
servation measures and project thewr ene
ergy cost savings: supply lists ol lend-
ers, suppliers, and econtractors; offer o
arrance Lo have conservation 1acasures
fnstalled: and of"er billing and repay-
ment arrapsemer , as a part of monthiy
utility bills.

A utility would be wrohibited from
Jending more than $300 per castemcer and
could not supply or install energy €onser«
vation measures. A State residential en-
ergy cunscrvation plan muss inciude
standards and procedures to assure that
each utility will charee fair and reason-
able prices and interest rates i connecs
tion with its eonservation prosran. .

Financial assistance is providal in the
form of erants, Feacral hiome nnproves
ment loan insurance, loans at marset in-
terest rates, and subsidized leans, Crants
for making cueryy conservation improves
ments for low-income homeownors are
available throush 1920, Grants are ~is0
available to multifamily structures fi-
nanced or insured by the Department of
Urban Development for elderly, handi-
capped, low- or moderate-income fams
flics. Among elizibie multitamily proj-
ects, priority §s piven to those m finan-
elal Qificulty because eof high energy
costs.

Eligibility for loans and insured loans
{s restricted to low- and mederate-ine
come applicants, except for solar energy
loans. They are availavle to all famiiies

_during the next 5 years. A taxpayer,

however, could ol receive a tolar loan
and also take advantage of the solar en-
erpy tax credit.

Promoting the use of solar encrny Is
another policy desioned to conserve oil
and gas. To show the merits ana relabili-
ty of solar encrry, the National Paergy
Conservation Poliey Act provides for
demonstration of solar hicating and ¢ool-
ing in Federal buildines.

In addition, the bill dirccts the Fed-
eral Government Lo procure puotovoltaie
systems for its own use. Purcihases are
to be made over a 3-year peniod. The ine
tent Is to stimulate carly developnient of
photovoltaic production capability in the
private sector.

Encrpy contervation n the public
sector alio would be ennanced by another
requirement. All Federal buildines must
be retrofitted by January 1, 1900 in order

to assure maxinwn life-cycle cost-eilec-
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tiveness. Fach Federal deparimeny or
arency 1s direeted to eonduct a prelimi-
nary eacrey sudis to determine the best
way to miake cach buildinge more eneriy
eicient. New Federal buddings wouldd
have to bie desirned and constructed <o
that co.st consiterations wuould bte de-
teruined on he bosis of lue-cycle conls
to the maximum estent practienble.

Tue conjersnce repory also secks to
make prosress on the diusitial corvers
vation [ront. ‘The priuasy focus 1s on
punips and motors. The Denartment of
Encrey 15 directed to cvaluate them i
order to deiernune standara classilien-
tions according to cner.y eldiciency. I
the evabiation shows that procedures for
testing and labeling the eneryy eilicienty
of pumps and meoiwers are appropriate,
DOE may prescribe test procedures and
require labeling,

The conforence repord i3 a sianificant
part of the President’s compreliensive
eneryy policy. It not only contributes L0
the encruy conservaticn obicctive, but
also it plays a role in thie import control
siratezy. I compliment Chuirman Jack-
son aud the Senate encryy eenterees for
the well thought-out eticrey conservation
prozrams set forth in ilis document.

Alr. Prezicdent, the fanfare and drams?
surrouncing the natural cas debate may
dwarf Senate Consideraticn oi tle con-
ference report on the IPubiie Ulility
Regzulatory Policies Act of 1878 (HL.RR.
4018). It would be short-sighted, how-
ever, to overlook tlie potential contribu-
ticn gas and eleciric uiiities ean make
toward achueving our national encrgy
goals.

This cconony is a veracious consumer
of clectricity and natural gas. We use
botir throuchout our residepces and at
work. Almest 30 percent of the total
amount of energy we consune s uscd
to generate clectricity. As a source of
energy, natural ras accounts for avcut
30 pereent of all energy used.

After the 3973-74 oiu cmuargo and
sharp inereases in encray price s, the need
to re-oxamine clectric and Ias wtility
regulatory policics became increasingly
more apparent. The emphasis of the
utility conference rcport on Conservie
tion, cost control. and reta:l rate reform
is intended to help consuiners cope with
hizher enerzy prices.

Phis Is particularly important in light
of the emergine naturai gas policy per-
taituiy to wellhead pric.ns. The uiility
confercnice report 13 no loas important
for the contribution jt could make W
achieving our eneray conservation and
import control goals.

Tivs conference repoit provides th:
public, both directly o5 ntervenors arc
indirectiy throuch Federal and State re ;-
ulatory authorities, with a {rameworz fur
conducting a national exammation of
utility pohicy. The report establishes Fed-
oral standards which a State requlatory
authority or unreculated utilaity must
consider i setting or desiprmng rates,

In determining whether to adopt any
of there standards, a State repulatory
asency must evaluate how the standard,
such as time of day rates or scasonal
rates. relates to the act’s purpescs of
whiteh there are thred: energy con cryvas-

tion by the ultimate end user; cibcient
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use of pencrating and related facilities,
including conscrvation of Lnporicd cne
erov, and cpruty for ratayors

The contwrvation alul rate yciormn
statdards must be coisidered formail
on a utility -hy-utility bayis and witivin 2
years after the date of enactient, -
sons for rejectiny any stand,
put in wriang, based en evidence entan.
lishied during a hearinz, and node part
of the public 1ecord of the pioce an

After considerme the leaeral s
ard, the confcries expoct tiat o
regulatory ageney or unreruluiu v
will adopt those whieh scom hie
accomplisiy the purposes o1 the o
result, gas and clectricity wonld §
more cificiently, sreator quanti
erzy would be conscrved, and ¢ mer
would have service rata eptiens in ovder
to hold down their utility buls. This
should hiclp to stretch domncsuie orey
supnlies anu reducs Bnports wita
dannering cconoinic growth or
inilation.

The framowork for reviewing utility
policy and adjusting it to tiwe naw en
environment eizers advantart; wi
heyond grealer conservation, crery ef-
ficiency, audd roate egquity. 1t nv
existing repulatory rel )
means that jocal conditions vl e
to dictate local pelicies. At e suine wuae
it encourares flaxitility and innovavion,
Indeed, the beauty of the conlerenle re-
port is that it is a pational polis: winich
is responsive to cach State's needs wilin-
cut penalizing a Stats which dovs nat i
the norin.,

In addition to reviewingz clectris and
gas retail rates, the cond e reuant
provides for three other poiict s 1o hzln
conserve cnergy and contain «acts, TN
Federal Enerry Rezulatoery Cotimiss'
is required 1o promulgate recuiaior
jcies which favor industrial cocenerdt:

Py

insure that 2 utility buys or s<lls cCijene-
cration powrr at falr sates

Stretcliing power sur
ing long-run costs are ¢x Lt t
from a national, intercunies .
erid. To this ena. the FERC is duibor.ied
to require physical intercotii-ctions o.
eicctric power transnmussion factiies, To
promote even grdater relinbili v, ccaser-
vation, and e¢iliciency. the FERC s au-
thorized to order utilities (0 nrovide
transmission services between two non-
contiguous utilitics.

¢ bill promotes diversificat.on of
sources of power {0 generate cloctnieity.,

is water power, particularly st
electric projects. Hydroclecot
contmibutes ouly about 5 percent of the
cnergy we consume, but in corrain arcas
its contributlion coula be wmnded stue
nificantly by developiyy sinall projecta,
This would case demand f{ov tossid {ucis,
For example, New Encland imports large
quantities of fossu fuels, yet the remm
is crisserossed by the Kitid oi Lt tlow
ing rivers necossary tor snuul biydroeive-
tric projucis, -

The conterence report provides loans
for teasility studios and construction.
Preference is elven to applicants who w0
not have access 0 altlernative hnanoanr,

Thus short substuntive sumnuuy of W
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utility conference report hi-‘ﬂl-hls those

ieiom wineh make it an essential coine

acnit of President Carter's comprehens
sive enermy plan. The modifieations tuwde
py the conferees in the Senate and lowse
sersions are sicmileant improvoacnts
and refinements of the orinnal proposal.

1 tiunk tius is an excellent example of
the Conzress and the adminstration
working togethicr to tackie our cneroy

obleins in away which preserves whe
rolc of the State and keeps decisionmake
fng fiexible and resnonsive 1o local necds,
I commend Scnator Jackson aud tie
othoer conferees inr their suscess.

Mr. JACKSON. Mr. President, 1 suge-
gest the absence of a quorum and ask
unaninous consent that the tune be
charged equally to Loty sides.

The PRESIDING CFFICER. Without
obicction, it is so ordered.

The second assistant legisiauve clerk
procecced to call the roll.

Mr. JACILSON, Mr. President, I ask
unaninous consent that the order {or the
quorum call be reseinded.

The PRESIDING OFFICER. Without
objectien, it is so ordered.

Mr. DOLE acdressed the Chair.

The PRESIDLG OFYICEL.
yiolds time?

Mr. JACKSON. Mr. President 1 yield
5 minutes to the distinguished Sahator
froin Kanzas.

The PRESIDING OFFICER. The Sen-
ator from Washinston has 1 minute
remaining.

Mr. JACKSON. I behall of Scenator
Hansry, 1 yield 5 minutes to the Senu-
tor {romn Kansas. There 1s no procicin on
it.

The PRESIDING OFFICER. Without
obiection, the Scuator from Kansas is
recognized.

Mr. DOLE. Mr. Prosident, the Senate
Is considering two of the enerzy confers
ence roports. Some of us ar  sncerped
aboul the so-callcd gas gu ler tax and
the provisions in tius bill concerning
EICA standards and penaitics on large
automobiles. As 1 uuderstand it, the
EPCA nenalties are going to be dou-
bied. 1 should like to make a briel stale-
ment, then yield to the distinguisihed
Senator from Michigan.

I am a conferce in the energy tax con-
ference where we are discussing so-cailed
gas puzzlers. The 1ssue is shoula Conearess
require the consumer who buys the big
ear L0 pay an extra tax on the car. That
may sound good on the suriace. and to
some il does. However. n ellect, Con-
grees is telling people what kind of car
they candrive,

The puzzier tax is bad policy. Studies
have shown it wil procably put thou-
sands of people out of work. In add:uon,
the tax diseriminaiscs against a certaun
class of peaple who cannot aiford to pay
the added tax. Those with laree Lanalies
and those with small bank accounts will
be cenied the rioht "o have a car that
might fall in this catecory. Some of us
feel that there vill be every elors by the
auto companics to follow the EFCA
standards by the automoinle industry.
They have all told me the standardas wiil
be met. The gussler tax s a tax on auto-
mobiles bascd on miles per palion. fiow.
«ever. In a letter from the Joint Comnut-
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tee on ‘Taxation, a letter miven to me last
Decemver. that states if the LU'CA penal-
tics atc doubled, the ieposition of the
ras guzster tax would have no encry
unpact. Thie tax saves no energy.

It scoms Lo ine the passare ot this con-
ferenee report would make the go-calicd
gas guasler tax an unnccessary and pu-
nitive svmbol of what 1 eonawler to br a
very deliciont, defunet Cnorgy proaram,
wihat 1 am suggestingt to thie distin-
eut-hed Senator {rem Michican is that
Lrere are provisions in thus Ll concern.
1.~ EDCA standards and pendities on du-

«biles, There is a diseussion in the so-

o4 tax contereniee about the very
(o.an fssue. If, in fact. we are going o
¢ouble the penalties, it scems to this
Senator that we have =aid to the indus-
try, “Comply with the standa:ds and
meet the standards, or you are foig W
have a very substantial penalty to pay.”

That should be c¢nouzh, I do not
know any reason for overzill in this area.

Much of the discussion on the so-called
gas guzzler is much lhke the three-
martini juneh. It makes pood political
specches. A lot of peaple [eit there should
be additional taxes on o h"cr car until
they realized that peopic who malke those
cars will be out of work and neopie with
large families could not aiford by pay
the extra tax. It is a discriminatory tax
and I hope with this bill, there will be no
further nced for the tax.

I shall appreciate any comments from
the Senator from Michizan.

(Mr. HODGES assummed the chair.)

Mr. RIEGLE. 1 thauz the Senator for
yieldine. 1 tixtnk he hes made a very im-
portant paint cit this issue. We recognize
that by establishing the fiectwiae aver-
ages as we have under the law, reouirs
ine that car manuiacturers will get 275
m:les per pallon fro: the average car in
1282, really gives us what we need to see
that we are getting the mmiieaze irom our
autoniobiles that we necd to have {roin
the point of view of encriy consumption
and other internation: ;:o:.‘.s 1 think
the move that has bean made nere in this
particular conierence report Lo solve this
issue is a very constructive one. I hope,
as has been suggested, tiiat the other
conference commuttee will take o c:\rcml
look at tlie ground that has been plowed
here, with a very substantiai part having
been plaved by my iriend from Kansas.

I micht just say sowscthing with re-
spect to what are often cailed the larger
vehicles, named gas gurzslers. When we
are speaking of a situation wiere a fams-
ily perhaps has a need for a vehicle
transport six passengers or, in some
cascs. cinht or even more passengers, the
idea thiat someliow we are betier off with
smaller veliieles, mayhe forcing them to
have two ¢ars and driving two cars to et
from onc pont to aneiher, rather than
one larpet vehiiele that can handle a fame-
iy ot a larger size, would be [alse econ-
omy ol the most extreme kind. I think
the proposal that has been put forward
here to hold the pas plewier Lax in abey -
anse ard to have that o nto eifect only
if the industry sbould Lail to mect the
mdustryw e standards 15 an exceiiont
propusal. We lorego nothinu n terms ot
assucance that we shail meet the goals
that we want. Failing that—which no one

1
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anticipates, T micht say, All the ciidence
15 to the coutrary, that we o7¢ on tineg
ity makan the Kinds of milear ¢ unpreves=
ments that vl brane us ont i tonns of
theose stancards. Should ths ‘t wail to anpe
pen, we can have the gas pussler tax in
abeyance aned that can be vonnidere ! at
hat time. ‘Thiat would be the tune to
eonaider using it, of course, and not
“>ciorchand.
ir. President, I congralulale the
cncrgy collervss on presvuling to e
Senate a valuable and importani ploce o
leeislation, i am confident that tius h.li
will make a dramatic ceatriuton (o cud
lons-range cner:y conservaticn cioris.

When this Lill vas before tie E.nate

ast year, 1 ollered an am:ind
deiete o provision that was
the legislaticn at tiat tune, %
would have imposed an outi.oi
the sale of autcmcbiles that uii net et
eccriain minimum miies-per-aiion sanu.
ards. 1 opposcid that provision vecruse I
felt taat it impaged unnectss oy
straints on cousumer frexdom of chowe
because it would have preventud those
who needed large and relatively nelll-
cient cars—such as families wilh station
warcns—{rom purciasing tacm, ond ce-
cause it would have contributed aumoss
no additional eneresy savines o (ho:2 a'-
ready achievcd by thie fleetwide stancares
pass'd by tiie Conzress.

Mz, President. 1 am very hanny to note
that. after carefully considering tiis 1as
sue, the conferecs have cdecielod to adlopt
my position, and have deicied the nuni-
mum mileage s:c.r.uaru‘.s from (:xe con-
fercfice rc,mt hoy have noaw x,..w g
before us. co.nmmd them for the wi
dom of u\c:r judgment in s ruwru.
and for the alternatine which (ney have

recommendcd, nameiy an a 'o: . «tion
that the Secretary of Transpoitaiion, at
his discretion, be permitied to r... e thae
civil penaltics for yiolation of tite ovrrent
energy elliciency standards. Thus aouid
-\p':ly to the penalties row = m‘x 1:d foF
falure to mect the gdectwide 23
which the Cencress first :\‘J'.;_.",td n e
Encrzy Policy and “omservat.on Aet ol
19%5. The Secretary could r..¢ taose
penalties if he determined thae it soud
result in enerzy savings, ana w ould not
result in adverse cconomis ampuct.

1 believe Lthat the Conaress Look a very
sound step wiwen it adopted tiw flectwide
average iiicagze standards. Taey will
lead to very ianie encrgy savings, pariic-
ularly with the very tough stan

mandated by the Secretary of T
tation. And I have every reason :3 liove
tiiat the auto:mobiie manuliclurdrs are
makine, and will eontinue tD ;x e, 3
rood faith eloct to meet those stardards.
1 Lelieve that they wil be succe.aiul
so doi 5 and 1 hope that these ¢ us in
the Congress will not prejudge their
cilforts.

1 raise this point, Mr. President, be-
cause I understand that the conferees
.on another portion of the enerzy bul
that dealing with eneroy taxes, are con-
cdening the matter of o g o /RAS

guzzler tax, whikca con:l rs woutld Le
rmum.d to poy when purchosity cnergy -
metlicient automountes. I li g that e
conferces on that portion of tue biil will
display the sanie wisdom as e cunser=
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yatton conferees have with reoreet to
auto fudl coonomy, and will not unvose
a stizi, regresive tax on the Amencan
publie on Lie faulty assumpticn that the
sutomalicrs are not goin to meet the
eur:ent requirements i thie Jaw,

Thete i3 widespread anreeaient that if
the flectwide nilen7e stondaads are met,
then an addaitotial oo Lueier wax on tep
of those standards will pol ngniicantly
fmprove cnerey conservation, The De-
partment of kuergy, in a report on this
subjeoct states:

I manulicturers meet the FACA stand-
8143, a3 thicy have stated they witl, it appears
that the ras guecler tax would have Insig-
nilcant reaulis,

That fact was reiterated by Bernard
Bhapiro, chicf of stald of thie Jount Con-
mittee en Taxation, with respect to stal
estiniates of energy savings accruing
from the gas guzzier tax.

I cannet imesine why anyone would
want to impote un oncreus (axX on aulo-
mobile puichasers if (hat tax would re-
sult only in minimal encrgy savings. 1
can, thercfore, only conciuda thiat the tax
is still under consideration beeanuse some
of us do nut believe that Lhe sutomakers
will mect the fleetwide averages, and
do not even want to give tlem the gppor-
tunity to prove that they can. If that is
indeed thie proliem. then tuere is a very
simple sclution, and one winch has been
proposed by my colieacnue from Kancas,
Ecnater Lote: Hold the £as guzzler tax
in abeyance until it 15 cstabushed that
the industry has fuiled to meet the
stondards. 11, and only if, the standards
are not nict, dees it begin to ma'e sense
to hinpose a gas guzzler fax. Bul let us
not saddle the Ameriean consumer with
& hefty tax increase, rangymg {rom $200
up to $3,650, if that measure would not
help us Lo make any sizuificant prosress
toward our naiional goul of recucing
energy consittaption. And let us nog, in
effect, deelnre the automakers guilty of
the crime of failing to meet the fuel
econoiny stondards that the Cougress
and the Departnmient of Transportation
have cstabiished, before ther have had
the opportunity to demenstrate that ey
can or cannot mect thooe stanadards.

The eneryy conscervatien conferees
have acted wisely in deleting the mini-
mum mileage standards and i leaving
oper ..ae nosiibility of increasine penal-
tics Jor failing to mect the flectwide
averages. The increased pennlties will,

-I am sure, provide a suinicient meentive

for the industry to put forth every etlort
to mcet tl.e siandards. I l'ope the enerey
tax conferces will see the logic of thus
deelsion, and will impose a fas guzzler
tax only as a conlinrenncy messure,
© ¥ eommend the Senator Liom Kansas,
also, and hope that otiner cnergy cons
ferces will take a Jook at what has been
done hicre. I think it marks a way in the
future that is fair. It meets our cnergy
requirements; at the same tume, wWe sce
to it thut we do nod impose by Govern-
ment mandate thines that will be coun=-
terproiductive in terms of the very goals
wo nant to meet,

Mr. DOLE. I thank my collearue from

.Michizan. I appreetate lus remarks and 1
_eoncur vith lus statement,

SR | ot U
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1 mieht add that a distienuizhied
Member of the House, Represcntative
Juity Ditcert, 1as been very fctive in
this aren. There 15 some hope that we
ean reach some aceprd on the contine
gener plan that has been mentoned by
my friesd from Michigan., Yerhaps a
modifieation that would indicate a
gurzier tax @ 1950 at 1990 tax pales,
make the i rates permancnt at the
1984 levels i 1265 and elinanaie the
first-line lax for the years 15085, 15654,
and 1985, That is a cumnpronise that, at
1east, has been circulated. At least, it has
been presented to seme of the llouse
conferees and it will be prescited some
‘time soon o those of us wio are Eenale
couferees to see il some agrecment 2idl
be reachied.

1 think a better plan would ne to adopt
thie contingeney plun discussed by the
distinguiched Senator from AMicihilran. In
other words, the EPCA standuras are
et the tax wiil not go into eticet. Why
punisiy the consumer? If the standards
are met, vhy punish the manuiaciurer?
I did not kuow this was a revenue-raiss-
ing measure. With this provision it would
be an outrizht punitive mensure tiat I
do not think shouid be adomted. If we
cannol do what tite Senator from Alichis
gan suggests, 1 hope we wiil do beticr
than we are doing now, with soiie com=
proivise.

GLOTHERMAL RESOURCES IN "RENEWALLE

RESOURCES"

Mr. DURKIN. The definition of “small
power production facility” as contained
in title II, scction 201, includes a facile
ity which produces clectnie eneryy solly
by ihe use oi, uonig othier thinzs, “re-
newabie resources.” Reecent Departaent
ol Encrgy research indicates that sube
stantial geothermal hot dry rock re-
sources may exist in New rlompshire in
addttion to the large steamy and geo-
pressurized brine reserves knewn to exist
across the Nation. 15 it intended thut, for
tiie purposcs of this act. all types of
geothermal resources are included within
thie terim “rencwable resources”?

Mr. JACKSON. Yes.

RETAWL RATES—STATE DISCRETION SICTIONS 111
TITROUGH 124

Mr. DURKIN. Am I correct in under-
standing that the principal purvose of
the standards provisions of sections 111
and 113 is to require the States to give
full and fair conzideration to ecach of
those standards, but they are to have a
broad disereticn as to wiether or not to

actually implement or adopt the stand-"

ards?

Mr. JACKSON. The Scnutor is cor-
rect.

Alr. DURKIN., And we are not tryving
to displace otier lemtimate concerns of

the States over other reguintory objecs

LIVeS OF purpors?

Mr. JACIKLEQN. No: we are not.

AMr. DURKIN. If a State should decide
that one or more of these standards
under section 111 would tend to encour-
are conservation or clicient u e of facili-
ties and resonureds or more eqtitable rates
but might well result iy ofther advense
consequenees witch the State PUC has
authornty, purstant to State law, to take
into account, such as the hardship to

- ——

"It would be my understanding that
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consumers or utilities, then the Ftite

cottld 1w ¢ these otier factors o5 o by

for resusang W unplemcr L or adopt such
standands?

M. JACKSONM. The Ecnator is quit
cortect.

Ar. DURKIN. As T read it, the state.
ment of munapcrs nudies 1L quie cloar
izt the State renulatory authorty »
to consider the standards of section 114
withan 2 years and docs not have o nn-
gortagke their consitie 3 whenevet o
intervenor or a parlicy ases Lcuan
a rate procecding, Winile 1o fanilay sielve
ment is made concdining the eciien 1
standards, section i12v) proviics thul
thie State may give strony welsit v als
previous deternintions en suely stannle
ards. Am I correct in my nLrpre
that sucih prior determiinulion 1
approvriate circumstances govern tuc
outeome?

Mr. JACKSON. The Senator's inter-
pretation ol Lhese provisions is aneQ-
jutely correcs.

Mr. DURKIN. Where the words “to e
masimum extent pracucatia” appexr i
the bill, as they do in varteus piucss in
sections 111 and 113 is it thie intent of
the lczislation tnat the State rogulatery
agency will to detemnine whay {5 i
maximum extent pracucable?

Mr.JACKSON. Yes.

CLAKIVICATION SLCTIONS 210, 211, 212 REGADD-
ING SIAVICE ALEA OF TI'E TENNESSLYE VALLLY
AUTHORIT T =—ENT RCY
Mr. RANDOIPH. Sections 210 and 2°1

of the encrzy conference report on put’.c

utilities provide authority for the Federal

Encrgy Regulatory Comnilssien to i e

orders to the Tennessee Valley autiiony

which miglit in some instaneces e in w

tential conflict with seetion 134l of U

Terneszee Valley Authority

amended in 1939,

Section 212(f) of the confeiznce re-
port speeifically deals with this otantial
conflict. I wonder if the manasers of Loz
conference report would clr uly v
points for future refcrence wit 1 regard
to these provisions:

First, it is my understonding that tins
lerislation do<s not purport o amenu he
Tennessee Valley Authority Act and, =i
cifically, that it is the mtentiun ot tie
cotvivrees mnone of e prohibiticus
against service outmide the establicnad
Tennessee Valley Anthority service area
stated in scetion 15td) of that act. atc
reduccd or modified—is that cairecl”®

Second, section 212N (IH Indi-
cates that Congress may suthorize T
nessce Valley Authority service o
ecordance with a Federul Eneroy
Rejpulatory Commussiont  order  even
where such service mmoit B in con.liot
with the proiubiiiens of scction Suh
of ‘hie Tennessce Valley Aunthonty Aot

subparacraph is a restatement of sinuin
lanstiage in section 15:d: ot the "
nessee Valley Authority Act and that
Committee jurisdiction for such action
would remain with the Senate inv -

that correet?

Alr. JACIISON. The Senator is correct
on both points. .

Mr. CRANSTON. Mr. President, I was
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cosporvor of the conduit hedroclectric
(acilities provision of this ll, which 15
pow section 213, and I would appreciate
a clarification of the cunlination of rec-
tion 2130 thit appears 1 the conlerence
report, It is my underianaing that, in
conference, the Howe terced to state i
the conference repoct a con~ressional in-
tent that expedited heensing proceaures
applicd when an apphcant or an exemn -
tiox under this provisivn is denied sucli
an exemution by the Federal Enerey Ren-
ulatory Commission, &1wcn a statemenit is
contained in the repert, Ilowever, the
explonation of section 112 dacs notretlect
what I believe was a further matter of
agrecricnt amonyg the cunferces: namely,
that appiications tor cxemptions for hy-
droclesiric plants mectinyg the conditions
specificd In the amendment will be ex-
peditivus!y processed by the Conunission.
Althoult it is not necer:ary ta state that
in the confcerence report, I8 would Lo
helpfu! if the chairman could verify for
the Reeorw that such an expedited ex-
empiion review process is intended by
this amendment,

Mr. JACKSON. Senator Craxsron's
understanding of the confcrence asroe-
ment is correct. It wos agreed tnat ap-
plications for exemptions be precessed
expeditiously, and that in such instances
as the Commission determines that a
conduit hydroelectric facilily docs not
aualify for an exemplion, an cxpedited
licensing procedure would be adopled.

Nr. JACKEOIN, Mr. President, how
much tinie is left atltegether on both
sides?

The PRESIDING OFTICER. The Sen-
ator from WashinTton iind 1 nunate, the
Sonator from Wyoming has 10 méinutes

Mr. SCOTT, Mr. Presudont, T an plad
to yicld 3 minutes to the distin juished
Senator from Montana,

fr. MELCHER. 1 thank the 3enator
for yielding the time. T shiall ouly speal:
briely on a problem that we endure with
the Alarka ot fowing throueh the Alaska
pipeline to Valdez at about 1.2 million
barrels per day, and taen having a glut
of Alaska crude oil on the west coast,

Part of the bill dealine with reg ulatory
rate reform and present in the conierencs
repost before us deals with a speedup in
tha time frame of arunade at o Federal
deeision on whether or vot buildinT peors
mits will be issued for a pipeline to serve
the Northern Tier Stares and the Mid-
west by construction of such a pireline.

The time frame tiar was called for as
the bill passed the House approximately
A Year aco was an envirenmental ime-
pact stilement beme completed by De-
cember 1 of this year, and that is the
agreement of the conferees and is a nor-
tion of the conference report beioie us.

The reason to hasten the Feedernl de-
elsion was to make sure construction of
an approved pipeline could starg, enuld
move forward. The requirement docs not
require a Federal decision in the alinnas-
tive. It just says, “leach (hat deciqion
quicklv.”

There is no requirement that State
Iaw wottld be pre-empted by this Federal
law, Indeed, the deciaon on a scapord
for the cnly applicant, the Northern
“Tier Pipels ¢ Co., would use as its Pa-

-~

R

-
—/
e
)/

merapmeneg, |
po

CONGRESSIONAL RECORD — SENATE

cific coast teyminns, Port Anaeles in the
State of Washiungion,

The Washinzon State Lerislature in
1977 approted by wide maroins the loca-
uont of stch a termunal b ot Anncles,
However, the dosision i up to Lhe State
Sitine Council of the State of Washing-
ton. .

The PRESIDING OI'TICER. The Sen-
ator’s 3 nunutes hmve expired.

Mr. SCOTT. Mr. Preswdent, J yield the
remainder of the tung on tiys side to the
distinguished Senater fron Wasinngton.

Mr. JACHION. T thank miy collcague
from Virgama,

I yield 2 iminnutes to the Seunator,

Mr. MELCIIER. I thanXk the distin-
guished Senator.

The PRESIDING OFFICEDR. The Sen-
ator is recoguized for an additional 2
nunutes.

Mr. MELCHER., The application by
Norharn Tice is before the \Washinzion
State Sitinz Council and the eritical
point, as an enivironmental issie, 1s de-
finitely whether = not an ¢fl port at
Port Anzo'es is ac "2 rable. The Governor
of the State of Washinton, and I sus-
pect members of the State siting council
in the State of Washinnton., hiave asked,
“Svhere 15 the Federal position on this,
and if it is unportant, what 5 the Fed-
ccal Goavernmeoent doing?”’ -

I thanks this is the answer Lo that ques-
tion. We are in the process of passing
leislation thut would expediie the en-
viconmental impact statament and the
decision by the President whaihior or not
to grant permits to o pipclnie company,
such as Northern Tier Pipohue.

It is important that the tineframe for
reaching tiat deeision will be early in
1959 becanuse it 15 imporiant that con-
struction can start during the late
spring months or carly sumswr months
of next year, This bill expedites the Fed-
e decision process and if that is an
atirmative decision and the Washing-
ton State Siting Council also reaches
a favorabie dJdecision on the Northern
Tier pipeline construction could start
prompily.

It is for that reason. Mr. President,
that this portion of the conference ro-
port deals directly with the method to
reach a decision, Lo see whether or ot
the Federai parmits will be granted. and,
if so, then the State of Washinaston can
sce the unportatice that both the Cou-
gress and the oxecutive branch of the
Federa) Government pdace on that pipe-
line, to hwelp serve the Nation, remove
the oil glut from the west coast that is
caused by the Alaskan production,

Agzair, I tnang the distinouished Sen-
ator ror ¥iciging me the tune

The PRESIDING OFFICER. The Sen-
ator from Waslun:ton,

Me. JACKSON, Mr Prosident we are
now i tho provess of completing the
President’s leaslative prosram  which
was subinitted 0 the Congress on April
200f Insy vear.”

The proarain consisted of five parts.
The first, coal conversion: tie second,
utiity rate retorm: the third, envrey
conservation; the fourth, natural gas
pricing: and the Lfth, the taxing pro-
visions,

.
>
.
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When the Senale voles today. it will
hase completed four of the five puis of
this paciane.

Alr. Presuwdent, this has been a vary
dillicuit period (ot all of ws wio had e
responsibidity of trvine to put tooeither
the begianinoeand 1 emphasie adad
underbine “the beginving”=—o0! a4 line
tional energy policy.

Ve will be duiniting for a long thve as
to how miuch ener iy wa can save in o
of harrels-of-0il crivivaient, 1 wonld
& rouzh estimate of oLsut ]
rels of oil a day by 1073, give or toh
few hundred thou-and barrals.

MMr. Presidenrt, this ostunate «oos not
include the taxioz fewtures, but 7 wald
be the first to renind 1y eolleamiics thad
we have a long vay tngo

I would hope that when we h:

SUrONi-

pleted our work this week by fin! astion
in the ITouse, that wo wiil use thii ns 1
i e

foundation Lo reaily b undorwoay
noxt Congress a progra
about more eticctiv e onepg
botter discipline. may 1 =ay, m 0
zation of our curity reeources, onid
traly move in coevelaping not only e
conventional resources availabic o s,
such us coal, oil, and gas, but ntzd &y
thetic fuels. We want to find con
swers to the problams plazwany e
elear power industry, cspeciaily
of stundardization of reactors
elimination of tha proniems th
beset us in waste dispotal, At tiwe
time we want to push the other soures
of energy thal offer such promi 2. roireds
such as solar cnerpy, fuzion, LivMass,
and a long st of cotirers that are i tle
research and cevelopment stune.

So our ¢ffor’. tolny is o bozinning
nothing more than thawnt, But I thvirl:
a good beginning. I think it is 4 (o6
stenag to our friends ahroad that ve e
iaveie a certain discipline m the Viated
States in connection with the devilow-
ment of A meaning{ul eneray velicy,

Mr. President, as I concivwie mv io-
marks, I want to sav how much o of oy
appreciate the hilp ond support Jrom our
staff on both sidvs of the nisio.

I want to. especiaily in comect.onwith
the erergy conservation bill, sineie out
tho foliowing peaple: Len Cootvew
Eruce. Debby Merrick, and Petz smit)
from the majority stafl. and Tom Imi2s
from the minority stail.

It connrection vith the utility eote re-
form WLill. again, Jim Lvuce, Doy Dirova
fus, Bon Coouvcr from the marorty stall,
and Dan Bozas {rom the mittority stul.

Mr. President, I believe that congludes
{he time allotted to s,

NTr. President, I sugaest the absence of
& auaom.

The PRESIDING OFFICER . Will the
Scenator withho!ld that?

Mr. JACKSON. Yes.

Mr. RANDOLPIL. Mr. Prosuient, [
conuvend my colleasues in the Senate
for thowr constructive deliberat:ons on
thie energy conservation patiey anyd clers
trie rate reform sections of nationnl
eneray lepislation. Tiais 1epresents the
final step, in the Semate, of formuiat.n~
a podicy wlitch waill become the Nation s
fir.t comprehensive eneryy plan, a plaa
I have been calling for since 1039, The

. oan
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19-menth debate on the enerry insue
has clearly demonstrated that the fene
ate and the enc. 1y conference commuls
tee felt sajor moditications  were
necewary o the President’s enerty pro-
gram before it could be precented to the
American people as a blucprnt which
will be used to direct our cuergy eflorts
in the long term,

. Many people, including some in the
administration and the Senale, have
held that tae modidications mady in the
conference compromise cefert the nure
poze ¢f national encrey legshition Iam
convinced the compromisze en policy ise
sucs debnted teday wiil conserve enerry
and relonm crer?y uce patlerns cn a
large scale basis,

The conscrvation portion of the na-
tional encryy plan will offer a variety of
incentives to middic-clnss hoincoancrs
and low-ineome renters to install such
fucl-saving mcasures as insulatioa and
solar heating equipment. Federnlly
backed icans and gronts are included, as
well os doullinz fines on autoinobile
manufacturesrs vho fail to miccr flect-
;.Nc mileage standards under existing
aw.

Electric and gas utilties will perform
8 major role in inforining rate payers
-aboul their Incividual conservation
needs. Ttilities will elZer to arranze for
installction of jnsulation in their cus-
tomier's hamnes v L paid for throurh
ulility billis, Schicois, hosvitals, and local
governmnls  would reccive Federal
granis lo carry e conscrvation pros-
grams.

Elcctrie rate reform will require State
ulllity commisudons to consider a variety
of encrgy-saving rate reforms. The bLild
would give Lroad richts to centumers
and the Foderal Gu.(-v uent to inter-
vene in State utiily proceedings ond @
fight for reloris. 1:.; Fedoral Governe-
nent would pain the power to order vari-
ous types of power-sharing arrange-
ments ameng utility systems.

Important reforins tiiat each State
commisrion would consider are time-of-
CGay or scaschal rates that are hichest
during the tines of peak use tor the sys-
tem. Comini.sions would censider pro-
hibiting discriminatory rates azains
solar, wind and otlier small power sys-
tomns, proccdures to proioct ratepavers
agalnst abrupt tenminatien of service,
and prohibitions acuninst charcing rates

. payers for promotional or political ad-
verlising.

To tuke advantane of cnergy conservas-
tion opportunities will require chances
with respect to Lhand use, technelosy,
utilization of the labor force, and con-
sumer bLehavior, The most unpartant
conlribution can take place by having
the cooperation of individual cidizens,
We should not wait to act until we are
forced 1o do ro. The enerey conservation
and utility rate reform provicions of the
encrey Lill will enable a more pracdual
nerease In prodoctian levels reawmired.,
while shceessiully lowermg costs fo the
consumer throw h their own mutiatives,

1 am conficlent this final enerey plan
emerping from Conpress will be an ex-
ecllent starting pot for rcsoh'mc au

— TRUOR ORI
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1 emphasize “starting point,” because
this leeisiation will continne to Le ad-
Justed and refined to Lt (he changng
enecryy heeds of the counts

Decisions made in the 05th Connress,
togcthicr with the Carter adinini. iration,
private fndu-try, and our wotal citivenry
will do much (o ruarantce encrgy wse
policics whichh will strepathien America.

Mr. President, I conmmcend the able
chairman, Scaator Jackson of Vashin e
ton, and the other members of the
Enerzy and Natural Resources Coinnuite
tee. ‘They dezerve cur thanks as encrpy
conlcrees for the tine and carelul alien-
tion they have given to cach section of
this encrgy legislution. Py workius to-
gether at a well-reaconed pace Amers
fcans ean comprehiend and soive wheir
energy problems, Passage of thus lesiclas
tion gives a ciear gigual to the American
people that Congress aoes not iniend W
creale anodicr uncertamty acconpanys
inz the natur:l seareity of oil and rios by
being unclear and indecisive on Governs
ment poiiey concerning enerzy.

Mr. BARTLEIT. Mr. I'resident, dee-
spite my oppecition to the conference
report on the Duhlic ULility Regulatory
Poticies Act of 1078, 1L may be tseiul to
pomt out that the lemsiation :\. T.ash
accomplishes one positive tiing a1 fec-
tions 61 throuch 204, port 127!.1 g to -
terconneciion and wheeling for clectric
utilitics.

The hislory of these provisions, in
both the Mouse Comunitice on Interstatle
and Forcign Commerce and tiie Ecnate
Committce on Faerygy and Natural Re-
gources, shows that onc of tile prodicms
tiicse provisions are desisued 1o ineet is
the apparent lack of an apgropriate
forum in whizh to resolve the so-callcd
Tixas prob!c:n Tue Electrie Relinbility
Council of Texas, krow as LRCOT, cen-
tains {he inajor portion of Lae electrie
utilitics i Toxas and has apparantly
opcrated In clestrical itolution from the
rest of the Unhtd States for a number of
years, except during periods when this
aren was specially exanpted from Fed-
cral jurisdiction. In this respect Toexas 3
unique, since the rest of the country is
entircly intercenneeted and, by reasen of
its interecnnections, is subject to the ju-
risdiction of the Federal Encrzy Regula-
tory Conimission.

A numboer of publie utilities operating
both within and oulside the State of
Texas have sought to achieve eleetrical
interconnection between LUCOT and
the Southwest power pool, but they have
been stronaly opposed by several of the
majoer utihities In ~OT. The old Feds
cral Power Commnuission. whivit has bes
come the Yederal Enersy Reaulatory
Comimission, has felt that it had 2o jurise
diction over the Texas utilities because
of their solation, and hence wus powers
less to decide whether or not it was in
the public mterest that they Le inter-
connceted with the Soulw n\. power
pool. Whatever the merits of this cone-
troversy may be, practweauly c\ oryone
who has seriously addressed the Ques-
tion agrees that there should be full au.
thority in the Pederal Bncregy Regula-
tory Commission, cither on its own mio-
tion or on the motion ¢of any of tha

3 inwvolved, to heo!ld heanings and

M&
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dectde whether it 1s i the natioral in-
terest that the isolatien of FHCOT b
toerminated by any adequate syiem of
sitetcennection and the NUCCLsATy co.
ordination to accompany, it o wiar-iler
the status qua shouid be maitiained.

Of course, the provisions ol this jere
islation to wiiich I reier have. it varons
respects, applhicaticon to iuatters evier
thin the Texes problera, byt it is re-
assuting that these proviiicus uare G2e
sipned to adiudicnte the Tesns probilom
fully and compreiicnsiy n:‘\ based on e
standards seb fortn in ihe law, €9 that
nanlever solution may besy serve
public interest miny be recached. ‘Lhe in-
terest of a larze population scrved Ly
many gtilities is mvelved l;c'.re. as is the
interest of the entire United Statva i
a reliabie elcetrical enerry supnly.

Mr. HUDDLESTON. I would litie 'n
have a clear understanding of the situas
tion o5 v Tennerseo Valley .‘-.‘.;'..J..::.-
under thie intercornection and v.hie?
provieions it sections 202, 203, and 20 c.i
the conference report

In 1659, the TVA Act 2as amoiic
give TVA auihorily to f. )
mmount of bonds to finance TVA's pont
program. The sat v' st ..uh. 1.. w o u.-
siraints or y A
capanctinT i poser &
the arca suppiicd Ly L\.

(16 U.S.C. 831 n-4, 'r- conferendt
port will give to I'i2IR uthority Lo o:dsr
TVA to interzounne:t w "h ot h(‘x ur ?

or to participate in \\l‘u.l:."'

menis under eortain cou

ever, thece new p:uz'-.’m:'.:

provitie authority for TVA ‘.o n
action which TVA wauld be

from taking wmder 1'1c 1039 TV

Mr., JACKSON. That is cormies t s
tion 20< of the coal c c:\«'o 1Cport seee
cally provides fer a procedure to in. We
that any FERC order relawed (o incls
connestien or wheeling ':.!~:rn jave.ves
TVA i3 subjest to review to detenmir o of
suzhy a violation would cccur. If tuch
review is regquested by atyy a ved
son, the order is stayed, If il s @
muned after an evidentiary hent
any judicial review thercofl that = A
vioiation would occur, the order i3 o
ther stayed. This stay could then ouly
b2 lifted by spevific ca".:rmsxc..d au
thorization. In short, this prosision
makes it clear that the status guo with
respest Lo limitations on T'VA '\~ aet CN
i the TVA Eond Act s to be maintained.

Me. HUDDLESTON. In various pro-
visions of sections 210, 211 and 212 of
the Paderal Power Act, as it v \)H'..ﬂ
amendced by scetions 202,
he conferance report, .\:
intarconnection and wheeling :
phraze “electric utility atlected by
otder” or "aflected cleetnie utiliey™
sumilar phrases,

In order to avoid confusion as to -.:nl
these phirases wmean, {8 is spocifind in e
Stawcmen* of Mapagers l.nw.o' 2
oC1 tiat the utth involve
terconnection arransoenw nt'
ordered 1o wheel; or the burer and

}
e

e

s

seller
i an areangement for the sale or ox-

chanre of power; or any utility woose
Systents, operations, or cosls oe revenivs
would be atfccted by & reguesied ofger
and the related arrangements; and the
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customers of such utilitics have an op-

unity (9 particinate i the proceeds
jne ond hernine As T understand 1t,
gtiity hasmz such riht o intervene
and battiviate will be considered A
eptitity affected by the order” °This
choutd net Le enulied v. ith the expinnae
siont it the statement of manegers under
soction 203, wiueh rclatos 1o wireeling
that for the pamace ol providing notice
of the filinn of nn appli-otion for wheels
ing with FERC, “aliceted electric utd-
iyt ancludes, @s A ubmuaG, e Lwo
electrie ntililies which have made e
pricugcients for the rale of power as
well as the utity bang requesied 10
wheol power,

Nir. JACKSO:. Tue Scnator's intere
pretation of our intont is correct.

M. MAGNUSON, I wonl to conprale
plate my colleovue and ruod frend on
the moay months of kard work that he
and the otiwer cunlvrees have put 1 on
this imporiant lesisletion. 1 know it Los
at times been a toyng eyperience, and
the very fact thatl the Senate is whie (o
yo'e O an eneryy packame s a tostamnentd
to lus hand work ard deternunation, I
Lolieve that there is foing (o be a nunl-
bor of benclicial cifects that will fiew
from this Jegislatien, not the leeat of
whicls is an inercased conilcenee Whroad
fu tie 2hilay of the United States to peb
fts cnergy situatica vndor control. While
I s pleased that this pactage of lgis-
fation is now finuily moving tossrd final
encciuient, I do Lelicve that there are &
few seall ftems tint stall pcod to be
clarificd, 1 have discussed than alreuly
with e distinguisbed chairman of the
Energy Committee, and he has suygested
8 colioquy to put to rest, onee aud for
all, the faet that several ieqislative pro-
visions in this packase couid be subject
to vnintened interprotiiions,

tr. JACIISOMN. The distinmuished
chairmian of the Anpr “riatlors Come
mitles is correct. While § do noi beilcve
that any of these provizions will lead to
wnintended interproetations, Ioshare his
desire to create sinlicient lemslative lus-
tory to put this moiter 0o rost,

Mr. MAGNUSON. My coacert. really
relntes to maticrs ailecting our home
State of Washington and other coastal
Ctates as well, As you Eaow, title ¢, ene
titled “Crude Oil Transpoertation Sys-
tems,” could affect the locotin M o
erude oil truns<hipment port on tiie est
coast to serve nortaern ticr and iniand
States. Oae of the potential sies for
siich & syatem is in the State of Wash-
ington. Therefore, it is important that
there be no ceonluoion about the exact
futont of s lecizlution, §

Mr. JACKSON. 1 fully understand
your concvmms. One scction that imeht be
misread to adect coastal Stotes hice
Washington is scction 505 (b,

« Tias section says that apolications lor
the expedited siting procodures provided
for in the bl must comply with statules
such as the Federal Land Poliey and
Management Act. ‘The statutes histed ate
obviotly ot exelwave; e applivation
must comply with all apphicable laws,
For example, application o a system in
Washingten would hinve o comply with
tho federally approved State coastal
manageiment plans in the State of Washe-

(i
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fn~ton under the Coasti! Zone Monape-
ment Act of 1332, or any cther relevant
Federal Law,

Me. MAGNUSON. T thaniz the Senae
tor Jor that claiiication. I assee that
the eniteria for appros.il of a system
listed i secuion SUTi (1LY, while b
mentions vhvirontental P cts e as
f1s intend the nubHunLALON O envidens-
mental riase, and that an applicst-on
could serit 1o reduee Loth riks unpes ed
Ly thie progesed prosect iteell and Cautshe
ing risks as well,

Me. JACIKEON. That iz eorrvet, For
example, tee State of Califerin i3 now
considering the oduci.on of cxislilg
polltition sonrees i colyunsiion with the
consicueration of approval of the pro-
rosed Schin pipclinie from Los Angecles Lo
aidland, Tox.

Ar. MAGNUSON. I think that this is
a woriby goal. In Pugci Sound, [or ex-
ample, e have ¢ spesencad / trenciie

s incrense tn tanizer teathic over the last
several years @ tae Canaziian pyciine
dolivery of ofl hes diminishied. 1 wotidd
assume that any propesed projeet wiich
would recuce the very recl saiis i
by thus existing tanker tinlic would be
a positive facior 1a tite Secrotory’s cone
sideration of o poasible application for a
sttung devision in our arca. it could mean
thas there vould Lo a veopostl, for ¢x«
ample, to heelz up the exnsuns relineries
to any newv pipchne in an eifort to roe
duce the risk sssciatvd with tanker
trafile servinz W

ashinzton - relinerics,
Whitle I m no sino et of new plpeidics
in the State of Wasiumneton, if there is
going to be ene, it shouid consider vways
10 reduce all enviroamential risks, includs
ing those that oxist today.

Me. JACKSON, That is correct. As yYou
know, this issuc i5 addre.scd 1 the jont
explanatory siatement of the comittce
of confercnce on paze 107,

Nr. MAGNUSON. I thang the distine
guished Chairman of the Conunitic? on
Enerzy and Natural Besourses, There is
one further mattor that coneerns e bee
cause it has the poicutial for minuneders
standiny. In fection Se@as, there i5 2
procednre Ly which the President could
propose to Conuress the waiver of cer-
tain laws i he finds tiiat such a waiver
would [ociittate the constrirction or op2re
ation of either the sv-called Soliio proy-
c¢ct or oue of the projects approved unser
thie eriteria we have aiready referred Lo,
While Congress would have the oppor-
tinity Lo consider such a proposal by
cither passing or failma 1o pass o juin!
resolulion, ib notctiele: s raises the qtics-
tiony of consye sonal lotent in plioviye
for such & profedure o exind i the st
place. What 1s the intent with respect (o
thus waaver procedure?

Mr. JACKSON. This levisiation is ins
teaaed to e expediting lesulition, Wihele
I cannot foresee at tius moment exactly
what Pederal law mignt be proposcd to
boe varved, the waiver woulkld Ye wed to
facilitate constraetion of operation of
any syssem approved under s
In other word s, tius provison 1 desianed
Lo speed tags up once a deciven has
been muade,

Ar. MAGNUSON. T thank nty distine
puished collcague for thius explanation,
Sineo it s meant only to expedite  une
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plementation of a decizion to approve A
potential projeet, T thinic it s fiar to say
that it is vot intended to modily Lo 2
iaws that weuld affecd that qociaon in
the first place, For exomple, i the epse
of our State of Wiaainneton, Public Taw
85150 prolobits the comutruerion of ary
new major crude ol transchipment fa-
oslity east of Port Anzeles, Wash, OQuovie
oit:ly, waiver of thut low wenld ot U]
an espaditing matter; it vould funde-
entally affect whethier or not o pey Jdhie
project covld move {ovavrd 0% ¢ i
procedure canvot be Uoed to wove Joid
that povern whether or rod a siiny do-
cision is made; it apphics en'y to exp2. il

siting of ¢l port faciiigs are not el
to be waived wixior this precedrve,

Mr. MAGNUSON, T apurec:
forts of my colluugue (o el 5
matters, and arain wish (3 roaralilinie
lim on the extragrdinary elort he uts
insesied in trymng to help ihas Nates
formirtiate a sensitle energy policy.

-

ORDIR OF DUSINIESS
(The following proceudinegs oscirred

earlier and are printed at this pamt-dy

untaninous cousentl)

sMr. JACKSEON, Az, Presideat, I s
unaaimous conscut thal my fedantls
that I am 2bout 1o moalke, aid 1A Lot
that he Senete may tale, occur it~
mediately afier the compiniion ol Lhn
diccusaion on e Lwo prnding conferdiie:
rororts.

The PRESIDING OFPICER. Wildoutl
objcetion, it is so ordercd. P

THE 1978 AMERICAN K2 EXPUDITION

Mr. JACKSON. Ar. Procidont, i June
1978, th> 1978 Amenean 12 Fxpedition
set out to clinmih K2, the secound I 4
mountain in the world. O Septomibor ¢
and 7, 1678, four members of th2 ex-
poaition achicved this gouli thereby -
comine e first Amncricans ever e stan!
atop the summnit of Las treachorgns
wountain. -

K2, a mountain in the RKaraloram
Ranse of thie Himalayaz on the b ¢

huieiit of 23.230 foct above sea jenad
makiong its summit the setond hithiest
poiat @ the workd, only 750 fret hosov
than th operts of MMount hyerezt. KD
oue of the most ditfienit and c¢haliong
Wz mountains to cliib in the workd

ndeod. in the world of movntainerr.
g, e swmnit of W2 s ene of i ¢
accessible places on bBatth
many attempts have been nu
fits he:nhits, 52 has been nscendod 3
teaee, by an Itakan teamy m 14 aued
by a Japancse team in 1957, Pive pre-
vious American expeditions have Leen
wnsuecesstal in thor attempls to reach
e summit.

The 1978 American K2 Expedition was
orramzed by James W, Wiattalcr ol
seattle, Wash, The expedition’s ol
was to attempt to clurd K2 qaurios
the summer of 1298 by the hasirdous
virgin northwest rudge. The expedition
cotisisted of 13 leam members, e
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY QOHMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

HOUSTON LIGHTING AND POWER
CO0., et al.(South Texas
Project, Units 1 and 2)

TEXAS UTILITIES GENERATING
COMPANY (Comanche Peak Steam
Electric Station, Units 1
and 2)
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Washington, D. C.
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Company
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Company
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Company
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