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ABSTRACT 

Contempt of court has a special status among offences. It is responsible for 

protecting courts of law from acts which tend to interfere with their process and which 

undermine their authority. Few if any other laws approach the breadth of the contempt 

power's mandate, for by protecting courts of law, the contempt power ultimately supports 

the rule of law and social order. 

So important is the contempt power that it forms a part of the court's inherent 

jurisdiction. It is a "core power" whicli cannot be separated from the court without 

changing the nature of Canada's courts - a task that would require constitutional 

amendment. Without the contempt power, it would not be possible in al1 cases for the 

court to act quickly enough to stop interference with its process and prevent a loss of 

public confidence. 

The cornmon law of contempt has developed to the point where it is a 

cornprehensive guide for judges and alleged conternnors and their counsel. One form of 

contempt is committed by lawyers failing to appear in court at the appointed date and 

time. An examination of the elements of this f o m  of contempt shows that the law has 

adapted itself to the peculiarities of the circurnstances, is fair to the alleged contemnor, 

and applies the same guiding principle as govems d l  findings of contempt - it punishes 

for serious instances of disrespect to the court. Respect, and the lack of respect, is a theme 

that permeates the law of contempt. Even judges in exercising the contempt power must 

act in such a way that ail concemed - the potential contemnor and the public included - 

will ultimately respect the courts. 
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INTRODUCTION 

The phrase "contempt of court" may trip off the tongue easily, but it is worthy of being 

taken seriously. It signifies a great power in the hands of the court and is invoked to serve 

an important cause. In this thesis 1 will show that contempt of court - the power it 

represents and its substance - is a necessity for Canadian courts of law. 

In the first chapter 1 consider the role of the contempt power in preserving and protecting 

the authority of the courts. The contempt power is important in this respect because 

effective and well-respectai courts preserve the rule of law and social order. Without 

courts it is feared that law and order would be replaced with the law of the jungle. The 

absolute necessity for the contempt power is evident even from the earliest days of the 

wmmon law, when contempt of court was contempt of the king himself. Interfenng with 

the king or his courts of law was known as "criminal contempt". 

In the first chapter I examine as well the parameters of the crime of contempt, Le., what 

kinds of acts constitute the crime. There are few acts which by themselves have the 

potentiai to cause serious harm to the courts. It will be seen, however, that the cumulative 

effect of a wide variety of smaller acts of interference and disrespect can h m  the courts. 

For this reason, the most important work of the conternpt power is to prevent and stop 

those acts of disrespect (or "contempt") which have the potential to undermine public 

confidence in the courts. 

In the second chapter 1 investigate the "inherent jurisdiction" aspect of the contempt 

power. So important is the contempt power that it forms part of the courts' "core powers" 

- powers which cannot be legislated away from the couas without changing the nature of 

Canada's system of govemment. The contempt power is essential to maintaining the 

independence of the judiciary. 1 examine the development of rules of court, which 



represent a codification of courts' inherent jurisdiction to control their process, and note 

parallels with a propose. codification of the courts' inherent juridiction to find contempt. 

These parallels show that while the law of contempt may be codified, the contempt power 

cannot be eliminated. It must rernain a residual power of the courts to act where necessary 

to protect their integrity and preserve public confidence. 

One aspect of the courts' inherent jurisdiction to find contempt is the power to deal with 

contempt by means of a summary process. In urgent circumstances, courts are empowered 

to convict a person instantly. In less urgent circumstances, they retain the power to 

employ any process which is just and fair. The summary process is essential for courts to 

prevent and stop harmful acts before they can become tcm serious. 

In the third and fourth chapters 1 examine one particular fonn of contempt - lawyers failing 

to appear in court - with a view to establishing that the common law of contempt is well- 

developed and abundantly clear as to its constituent elements. The actus rem of this form 

of contempt matches the goal of contempt law generally, namely, that it is found in acts 

of disrespect for the courts and their process. In the case of lawyers failing to appear, the 

act of disrespect includes breaching professional duties to clients and official duties to 

courts. For a number of rasons, not al1 courts agree on the degree of disrespect which 

must be shown in order to support a contempt conviction. 

In the case of the mens rea element of the offence, 1 examine fault in relation to the 

elements of the actus reus and conclude that fault relates directly to the disrespectful act 

wmmitted. It does not relate to interfering with the administration of justice or 

underrnining public confidence. The necessary mental element is established where a 

lawyer deliberately, recklessly or (according to some courts) negligently fdls to appear in 

court at the appropriate time. At the show cause hearing, the courts look for evidence of 

the lawyer's indifference to his or her obligations to clients and to the court. They look for 

evidenœ of intended, reckless or (sometimes) negligent disrespect. The lawyer is entitled 



to demonstrate, by his explanation and even by his apology, that he meant no disrespect 

to the courts. 

In the final chapter 1 consider the courts' duty to exercise the contempt power in such a 

way that it enhances public confidence in them. Courts are obliged to take m e  that they 

reflect an appropriate derneanour when dealing with instances of contempt. Patience and 

tolerance are preferred over impatience and anger. Courts must consider whether other 

options, such as humour, can be employed to deflate a potentially conternptuous situation. 

They must consider the appropriate speed at which to conduct contempt proceedings. They 

must avoid the appemce of injustice where it may appear that a judge concurrently 

assumes the roles of prosecutor, witness and judge. When dealing with lawyers, courts 

must be aware of lawyers' important function in the administration of justice and the 

conflicting roles which they play when they appear in court. When dealing with 

contemptuous forms of communication, courts must consider freedom of expression. 

These considerations are d l  made in an effort to make the exercise of the contempt power 

just and fair to dl. 

Proposais have k e n  made for codification of the contempt power. In each chapter 1 argue 

that codification is neither necessary nor advisable. For a code to supplant the common 

law, it would either have to be extremely comprehensive and cornplex, like the common 

law, or extremely simple and vague. Wbere the simple option is selected, codification 

would add uncertainty to the law and would require reference to the common law. This 

would make the code redundant. Confusion about the court's residual inherent jurisdiction 

to find contempt may compromise the courts' ability to preserve law and order. The 

importance of contempt of court may be forgotten. 1 conclude that codification is not an 

option. Contempt must be taken seriously. 



CHAITEX I THE IRTNDAMENTAL IMPORTANCE 
OF THE CONTEMPT POWER 

"Contempt of court" is the name of Canada's only remaining com mon law offence. Section 

9 of the Cdminal C'ode1 provides that no person shall be convicted of an offence at 

common law, an offence under British statute, or an offence under any statute of a 

province or territory before it became a province of Canada, ercept for the offence of 

contempt of court. 

It might be supposed that contempt of court, receiving as it does such limited reference in 

the C r i m i ~ l  Code and bearing such a quaint and old-fashioned-sounding narne, would be 

a fairly insignificant offence. One would expect it io be a relic from the past, dusted off 

and applied only occasionally in some strange circurnstances involving a court of law. As 

a matter of fact, however, the offence of contempt of court is neither insignificant, nor a 

relic from the past, nor applied only occasionally. Today it is resorted to frequently by 

courts across Canada, ultimately in order to preserve Our way of life. 

In this Chapter 1 shall examine the fundamental importance of the law of contempt of 

court, both in terms of what it seeks to preserve and protect, and how it undertakes the 

responsibility of preserving and protecting it. 1 shdl examine these points under the 

following headings: 

A. What the law of contempt seeh to preserve and protect - 
1. the social order; 

2. the rule of law; 

3. the authority of courts of law; 

B. The contempt power's role in protecting courts of law; 

'R.S.C. 1985, c. C-34, as amended. 



C. The contempt power's historical importance in protecting courts of law; 

D. The parameters of the "crime" of contempt; 

1. undermining the rule of law; 

2. interfering with the course of justice; 

3. committing acts of disrespect; 

(a) "any" act may constitute contempt; 

@) any act which "tends to" interfere with the course of justice; 

(c) a common denominator: disrespect; 

4. acts too trivial to be considered contempt: the requirernent of 

seriousness; 

(a) harm to the court's reputation; 

@) what is serious and what is trivial? 

(c) political dangers of the contempt power; 

E. Recomrnendations with respect to reform proposais. 

One way of rneasuring a thingts value is to do without it. As Joni Mitchell sings, "you 

don't know what you've got till it's gone. "' The loss of something of value can be one of 

life's most bitter experiences. The loss of employment or wealth, the loss of good health, 

and the loss of a loved one are poignant examples. Fortunately, people leam from such 

experiences or abstract from the experiences of others and take steps to prevent such 

losses, wherever possible at least. They take steps to protect what they value. 

The law of contempt is built on the desire to protect something of value. In this section 

it will be shown that the law of contempt directly protects courts of law against those who 

' " ~ i g  Yeiiow Taxi", Ladies of the Canyon, 1970. 



would interfere with them and undermine their authonty. The courts in tum protect the 

rule of law, and the rule of law protects the social order. 

The Social Order 

Canadian society values social order and takes steps to protect it from loss. Social order 

is evident in everything around us - in family structure, organized religion, compulsory 

education, business, political institutions, unemployment statistics - even in birthday 

parties, wedding etiquette and handkerchiefs. Each culture may organize itself according 

to different values, but there is always a customary and acceptable way of doing things. 

Furthermore, there is always someone or some element of society which does not accept 

the social order. There are always rebels or misfits for whom the social order offers few 

or no advantages, and whose appetites demand more than what the social order permits 

them to have. They defy the social order and indulge in self-gratification, at the expense 

of al1 those who support the social order. They take what must not be taken, and do what 

must not be done. They cause the mainstream loss and injury. They threaten harmonious 

social relations. Moreover, even " ordinary " people can con flict in their day-to-day life 

projects. Such conflict leads, at least, to inconvenience; at most, to violence. 

Society therefore takes steps to protect itself from the loss which can be occasioned by the 

rebels, misfits and self-indulgent, and from the conflicts of civil society. It creates laws 

which define the social order, which make the law compulsory for everybody, and which 

penalize those who violate the law. Society sets apart an institution (formerly the king, 

today the government) and clothes it with authority to make and enforce these laws on 

behalf of society generally. 

Cnminal law is typically the form of law which penalizes those who violate the social 

order. A "crime" has ben described as nothing more profound than an act which is 



prohibited with pend consequences.' Various acts may be criminalized and de- 

criminalized according to society's changing views of the moral blameworthiness attaching 

to those acts; nevertheless, a crime is generally a public wrong which is believed to have 

a harmful effect on society (as well as on any individual victim(s) involved) and which is 

genedly considered to run counter to public rn~rality.~ 

Criminal law, or punishment for crime, has several objectives. The Criminal Code now 

lists some of these in a section entitleû "Purpose and Principles of Sentencing" as follows: 

718. The fundamental purpose of sentencing is to contribute, dong with 
crime prevention initiatives, to respect for the Iaw and the maintenance of 
a just, peaceful and safe society by imposing just sanctions that have one or 
more of the following objectives: 

to denounce unlawful conduct; 
to deter the offender and other persons from 
committing offences; 
to separate offenders from society, where 
necessary ; 
ta assist in rehabilitating offenders; 
to provide reparations for harm done to 
victims or to the community; and 
to prornote a sense of responsibility in 
offenders, and acknowledgment of the harm 
done to victims and to the community. 

' ~ o r d  Atkin in Proprietary Articles Trade Associafion v. A-G for Canada, [LW 11 A. C. 
310 at 324, as quoted in J.C. Smith and Brian Hogan, Crimiml h w  (6& ed) (London: 
Butterworths, 1988) at 21; RIR-MacDondd v. Canada (Attorney General), [1995] 3 
S.C.R. 199, 127D.L.R. (43 1. 

'srnith & Hogan, ibid. at 17-20. 



Another important traditional goal of punishment is ntnbution, or retaliation.' Together, 

these goals of punishment are thought to promote a just, peaceful and safe society, and 

promote respect for the law. Criminal law, therefore, promotes and protects the social 

order. It constitutes an important aspect of the "rule of law". 

The framers of Canada's constitution valued socid order and the " rule of law " . The "rule 

of 1awm6 has been defined on a geneml level in the following terms: 

The "rule of law" is a highly textured expression, importing many things 
which are beyond the need of these rasons to explore but conveying , for 
example, a sense of orderliness, of subjection to known legal rules and of 
executive accountability to legal a~thority.~ 

*srnith & Hogan, ibid. at 4-7. The authors suggest at 7 that "the retributive approaçh 
to sentencing was for many years out of favour with criminologists who thought it 
anachronistic and, indeai, barbarous. Recently there has been a change of thought and a 
'Retum to retribution in pend theory.' [cite omitted] This is at least partly because 
expenence has shown that we simply do not know how to reform offenders and because 
sentences imposed purely on the basis of prevention of crime may be unfair and 
oppressive. The attitude of the English judges has changed little, if at d l ,  having always 
been generall y retribu tivist . " 

%e term "nile of law" eludes precise definition. There are, however, various 
explications of its meaning. See, for example, the theories summarized by Judith Shkiar 
in "Politicai Theory and the Rule of Law" in nie Rule of Law: Ideal or Ideology, Allan 
C. Hutchinson and Patrick Monahan, eds (Carswell: Toronto, 1987) at 1-16. Included in 
these theories are the views of Aristotle, who saw the rule of law as the rule of reason. 
The human intellect could devise principled niles based on faimess, and live by them. 
Montesquieu, on the other hand, believed the rule of law consisted of institutional 
restraints which prevented govemment from oppressing the rest of society. These two 
ideulogies are quite distinct in many respects, but both are evident in modem judicial 
definitons of the nile of law as quoted below. For various theories of the meaning of 
"law" , see H.L. A. Hart, The Concept of Low (2d ed) (Oxford: Clarendon Press, 1994). 

'Laskin C.J.C., Dickson, Beetz, Estey, McIntyre, Choinard and Lamer JJ. in Re 
Resolution to Amend the Cornfituion of Cardu, [1981] 1 S.C.R. 753 at 805-806, 1 



The concept has also found judicial expression in the following words: 

The mle of law, a fundamental principle of our Constitution, must mean at 
least two things. First, that the law is supreme over officials of the 
government as well as private individuals, and thereby preclusive of the 
influence of arbitrary power. Second, the rule of law requires the creation 
and maintenance of an actual order of positive laws which preserves and 
embodies the more general pnnciple of normative order. Law and order 
are indispensable elements of civilized life.' . . . 
Additional to the conclusion of the rule of law in the preambles of the 
Conszitwion Acts of 1867 and 1982, the principle is clearly implicit in the 
very nature of a constitution. The Consritution, as the supreme law, must 
be understood as a purposive ordering of social relations providing a basis 
upon which an actual order of positive laws can be brought into existence 
. m .  

9 

The "rule of law" imports the ideas of (a) the creation and maintenance of positive laws 

such as criminal law; @) the absence of arbitrary power; and (c) the idea of a normative 

social order and justice. It may include the concept of a representative democracy. Traffic 

laws, zoning by-laws, procedures for declaring someone a dependent adult; procedures for 

conducting civil and cnminal litigation; fundamental rights and freedoms; niles of natural 

justice - these are among the "rules" which Canadians accept as law and order. They 

apply to the lawmakers as well as to the citizens. 'O Everyone is subject to the same law. 

Law is supreme. Canada's Coristitution Act, 1982, Schedule B, expressly states in its 

preamble that the nation of Canada is founded upon principles that recognize the 

C.R.R. 59 at 99. 

'~efirence re Language Rights under Section 23 of the Manitoba Act, 1870, and 
Section 133 of the Constifunion Act, 1867, [1985] 1 S.C.R. 721 at 748-9; 19 D.L.R. (49 
1. 

'%e lawrnakers are, through elected representatives, the citizens themselves. 



supremacy of God and the rule of Iaw. In 1985 the Supreme Court of Canada said en banc: 

The founders of this nation must have intended, as one of the basic 
principles of nation building, that Canada be a society of legal order and 
normative structure: one governed by the rule of law. Mile this is not set 
out in a specific provision, the principle of the rule of law is clearly a 
principle of Our Constitution. l '  

The rule of law is an important aspect of the Canadian way of life. Without the rule of 

law, life would be quite different. Imagine what it would be like without traffic laws, 

without procedures for aonducting civil and criminal litigation; without fundamental rights 

and freedoms, without the rules of natural justice. Such a life has been imagined to be 

chaotic and, in Hobbes' words, "nasty, bnitish and short" .12 Might would be right. Only 

the fittest would survive. The "law of the jungle" would prevail. Such imagining is only 

on a theoretical basis and may bear no relation to what would actually result from an 

absence of the rule of law. Hobbes' view of a Iife without the "rule of law" is but a 

hypothesis not proven theoretically or empirically. Nevertheless, it is a hypothesis which 

appeds to intuition, and is a presupposition of our system of law. 

3. The Authority of Courts of Law 

Civilid societies prefer the rule of law to the law of the jungle. They value it a great deal 

and have taken steps to mainiain it and protect it. To this end they have created courts of 

law. Courts of law are prirnarily involved in adjudicating disputes between litigating 

parties. On a more fundamental level, however, they perform more than an adjudicative 

hnction. Courts of law apply the positive laws which have been created to accord with 

society 's normative social ordenng. They breathe life into the black letters of legislative 

"~efrence re Longuage Righfs under Secfion 23 of the Manitoba Act, 1870, supra note 
8 at 751. 

'%ornas Hobbes, Leviathan (1651), Pt. 1, Ch. 4 at 13. 



and common law. They give the law effect. Where the law is insensitive to circumstances, 

or where it is wrong, they change it. Where access to the courts must be improved, they 

improve it. Where adjudication is an inadequate means of resolving disputes, they mediate 

instead. Every service provided by the courts is intended to support and maintain the rule 

of law and justice. Courts of law are created to serve and administer justice according to 

the rule of law, and they do so free of any influence from those who make and enforce it.13 

. 
Courts of law are absolutely essential to maintaining the rule of law. Imagine life without 

them. There would be no just means of bringing the force of law to bear upon those who 

offend it. On arresting a criminal, the police could impose their own sentence and 

dispense with a trial. There would be no means of obtaining an impartial adjudication of 

rights at a fair hearing. Pnvate litigants could determine other means of settling disputes. 

If such a means included a criminal offence, once again the police would be free to arrest 

and impose their own sentence. There would be no means of "guaranteeing" basic human 

rights and freedoms. In the case of B. C. G. E. U. v. British Columbia (Attorney General) , 
Dickson C.J. imagine, life without courts of law to apply Chaner rights and freedoms. 

He said: 

Let us look first at the preamble to the Charter. It reads: "Whereas Canada 
is founded u p n  principles that recognize the supremacy of God and the 
rule of law" . So we see that the mle of law is the very foundation of the 
Chaner. Let us tum then to S. 52(1) of the Comtitution Act, 1982 which 
States that the Constitution of Canada is the suprerne law of Canada and any 
law that is inconsistent with the provisions of the Constitution is, to the 

' 3 ~ o ~ r t s  are independent of the executive and legislative arms of government. Section 
96 of the Constiinuion Act, 1867 and S. I l(d) of the Charter are considered constitutionai 
guarantees of an independent judiciary. See Peter W. Hogg, Constitutio~l Law of 
Cana& (3d ed) poronto: Carswell, 1992) at 185-86. See also Re Residenfial Tertancies 
Act, [1981] 1 S.C.R. 714 at 735. See also W.N. Renke, "Invoking Independence: Judicial 
Independence as a No-Cut Wage Guarantee" 5 Points of View (Centre for Constitutional 
Siudies, 1994), and Reference re: Public Sector Pay Reduction Act (P.E.1.J 11997 3 
S.C.R. 3; 118 C.C.C. (3d) 193. 



extent of the inconsistency , of no force or effect. . . . To paraphrase the 
European Court of Human Rights in W e r  v. United Kingdom (1975), 1 
E.H.R.R. 524 at p. 537, it would be inconceivable that Parliament and the 
provinces should describe in such detail the rights and freedoms guaranteed 
by the Charfer and should not first protect that which alone makes it in fact 
possible to benefit from such guarantees, that is, access to a court. As the 
Coun of Human Rights truly stated: "The fair, public and expeditious 
characteristics of judicial proceedings are of no value at al1 if there are no 
judicial proceedings. " And so it is in the present case. Of what value are 
the rights and freedoms guaranteeû by the ChPrter if a person is denied or 
delayed access to a court of comptent juridiction in order to vindicate 
them? How can the courts independently maintain the rule of law and 
effectively discharge the duties imposed by the Chaner if court access is 
hindered, impeded or denied? The Chaner protections would become 
merely illusory , the entire Chaner undermined. l4 

To prevent Chaner protections from bmrning illusory, access to courts of law must be 

constitutionally protected and guaranteed to al1 Canadians as a fundamental right. 

Mclntyre J. confirmed the existence of such a constitutional right in the following words: 

In my view, the right of such free access [to the courts] is Charter- 
protected, and 1 agree with the Chief Justice where he said ... 'There 
cannot be a rule of law without access, othenvise the rule of law is replaced 
by a rule of men and women who decide who shall and who shail not have 
access to justice' . . . 1 cannot believe that the Charter was ever intended to 
be so easily thwarted . l5 

Access to courts of law is as essential to Canadian life as the rule of law and the social 

order it supports. Once again, this is a hypothesis, or a theory . There is no theoretical or 

empirical proof that non-existence of courts of law would signai the end of the rule of law 

or social order. The proposition does, however, appeal to Our intuition. Again, it is a 

presupposition of our system of law. 

1413.C.G.~. U. v. B.C. (A.G.), [1988] 2 S.C.R. 214, 53 D.L.R. (4th) 1 at 11-12. 

"~bid. at 27-28, McIntyre J. In making this statement, McIntyre J. expressed what had 
hitherto been hinted at in Reference Re Longuage Rights Under Manitoba Act that access 
to a court of law is a fundamental right of Canadian citizens. 



B. The Contempt Power9s Role in Protecting Courts of Law 

Courts of law, which play such an important role in Canadian society, must be protected 

from those who act in such a way as to undermine their authority or interfere with their 

process. The rebels, misfits, self-indulgent and ordinary citizens who fail to appreciate the 

importance of courts of law would otherwise be free to tamper with them and cause others 

to lose confidence in them. Courts of law cannot perform their function in sustaining the 

mle of law and the social order if public confidence in them is lacking. 

Courts of law are therefore equipped with the contempt power - the power to punish those 

who interfere with the course of justice and undermine the courts' authonty. In the words 

of McLachlin J: "&th civil and criminai contempt of court rest on the power of the court 

to uphold its dignity and process. The rule of law is at the hart of our society; without 

it there can be neither peace, nor order nor good govemrnent. The rule of law is directly 

dependant on the ability of the courts to enforce their process and maintain their dignity 

and re~pect."'~ Lord Denning said in Morris v. Crown mce: "The phrase 'contempt in 

the face of the court' has a quaint old-fashioned ring about it; but the importance of it is 

this: of al1 the places where law and order must be maintained, it is here in these courts. "17 

The contempt power is instrumental in rnaintaining law and order. The Canadian Iudicial 

Council has stated recently that a number of judges believe that the contempt power "is one 

of the principal reasons why Canadian judicial proceedings are generally conducted with 

dignity and efficiency."" Because the contempt power protects the courts, it is an 

I6united Nurses ofAlbena v. Alberta (Attorney General), [1992] 1 S.C.R. 901, [1992] 
3 W.W.R. 481 at 492. 

"[1970] 2 Q.B. 114 at 122, [1970] 1 Al1 E.R. 1079 at 1081. 

"~ome Guidelines on the Law of Cmempt (Ottawa: Canadian Judiciai Council, Sept. 
1996) at 1. It adds in the context of civil contempt that "the powers of the courts to 
enforce their order may have a general salutary influence upon the maintenance of the Rule 



important protector of constitutional rights and freedoms and the rule of law generally . 
Dickson C. J. said in Newfoundland Association of Public Employees: 

The point is that courts of record have from time immemorial had the 
power to punish for contempt those whose conduct is such as to interfere 
with or obstmct the due course of justice; the courts have this power in 
order that they may effectively defend and protect the rights and freedoms 
of al1 citizens in the only forums in which those nghts and freedoms can be 
adjudicated, the courts of civil and criminal law. Any action taken to 
prevent, irnpe.de or obstruct access to the courts runs wunter to the rule of 
law and constitutes a cnminal contempt. The rule of law, enshrined in our 
Constitution, can only be maintained if persons have unimpeded, 
uninhibited access to the courts of this country.'9 

What would become of access to the courts without the court's power to prevent and 

punish for interference with its business? What would become of the courts without the 

power to upbraid or punish those who act disrespectfully toward the court and who 

undermine public confidence in its ability to administer justice? We can only imagine the 

answer. Litigants and others would be free to hurl abusive language at judges. They could 

circulate faise accounts of judicial biases. They could bribe, threaten or otherwise influence 

the jury in order to elicit a certain verdict. They could storm the courthouse, or block 

of Law." 

'9iVe~oundlunû Association of Public Employees v. Newfoundland (Attorney General) , 
[1988] 2 S.C.R. 204 at 213. Farris J, in the famous case of Poje v. Attorney General of 
British Columbia, (1952), 6 W.W.R. (N.S.) 473 at 478, affd (1953), 7 W.W.R. (N.S.) 
49 (sub nom. Can. Tpt. Co. v. Alsbury), aff'd [1953] 1 S.C.R. 516, 17 C.R. 176, 105 
C.C.C. 3 11; [1953] 2 D.L.R. 785, imagined the absence or loss of the contempt power 
in the following terms: "Over the centuries Our laws have been built up to give the 
greatest protection to al1 classes of Our society and only through the medium of the 
fieedom and independence of the courts are these privileges protected. Once our laws are 
flouted and orders of Our courts treated with contempt the whole fabric of Our freedorn is 
destroyed. We cari then only revert to conditions of the dark ages when the only law 
recognized was that of might. One law broken and the breach thereof ignored is but an 
invitation to ignore fùrther laws and this, if continued, can only result in the breakdown 
of the freedorn under the law which we so greatly pnze." 



access to it. They could refuse to participate as witnesses in criminal proceedings. They 

could ignore court procedures, and ignore court judgments. They could mat the courts 

with didain and disrespect and get away with it. Without a means of preserving order and 

punishing those who create disorder, the courts would be weak and defenseless. They 

would not long survive. 

Once again, this is a theoretical assumption. Courts have always had and employed the 

contempt power to protect themsetves and maintain their authority. There is no way of 

ascertainhg with certainty that the contempt power is either necessary or effective in 

protecting the courts. Most of us rely on our common sense for the idea that the court 

needs the power to protect itself from those who would abuse it. In fact, common sense 

has led to the enactment of several Criminal Code offences which parallel some forms of 

contempt power." There may be disagreement about what forms of conduct threaten the 

integrity of the C O U ~ S , ~ '  and there may be disagreement about how egregious the conduct 

must be to warrant punishment, but generally Our system of law assumes that courts must 

have the power to defend themselves against disrespect and interference. 

The law of contempt is divided into two types: civil and criminal. Civil contempt is 

characterized primarily by a failure to comply with coun orders. The court's civil 

contempt power is the power to enforce its orders, and it does so not only to maintain its 

authority , but to assist pnvate parties who have succeeded in litigation before the coum. 

Criminal contempt, on the other hand, is characterimi by interference with the course of 

justice, either within a particular case, or more generally by undermining public 

confidence in the couris. There are many ways of committing criminal contempt, but they 

are generally classified as king either Ni fade (in the face of the court) or ex f d e  (away 

'OExamples include bribing a judicial officer (S. 119), disobeying a court order (S. 
127), perjuring oneself (S. 13 l), fabricating evidence (S. IV), obstructing justice (S. lB), 
and committing a seditious libel (S. 59). 

*%e offence of scandalizing the mua is a prime example of this. 



from the court). The importance of this distinction is pnmarily jurisdictional, infenor 

courts lacking jurisdiction to punish conternpts not committed in their face. Criminal 

contempt committed in the face of the court may be found in any conduct which interferes 

with the course of justice by interrupting, disnipting, or obstructing court p r d i n g s .  

Criminal contempt committed away from the wun relates primarily to sub judife 

contempt, which is the publication of words which tend to affect the outcorne of a trial, 

and to wscandalizing the court", which is the publication of words which tend to undermine 

public confidence in a particular judge or the court generally.22 This thesis is concemed 

primarily with criminal conternpt. 

C. The Contempt Powerys Historical Importance in Rotecting Courts of Law 

To better understand the sheer power which is involved in the contempt power, and to 

bring into relief the necessity for such a power, it is useful to consider its origins. 

Historically, the law of criminal contempt was the law of kings? The king was divinely 

ordained to govem the people, and in order to do so he required obedience, cooperation 

and respect. He demandai respect. Goci and natural justice were on his side. Disobedience 

and resistance were treasonous and unthinkab~e.~~ The King administered justice himself. 

He was the judiciary. Which of the King's subjects appearing before hirn seeking justice 

would insult him or act disrespectfully? Which of his subjects would attempt to interfere 

n ~ i r  Gordon Bome and Nigel Lowe, Borne and Lowe's Law of Conrempt, (2d ed) 
(London: Butterworths, 1983) [hereinafter "Borrie & Lowe"] at 2-3; R. v. Gray, [1900] 
2 Q.B. 36 at 40. R. v. L e f r y  (1873), L.R. 8 Q.B. 134. See ais0 Jeffrey Miller, nie Law 
of Contempt in Con& (Toronto: Carswell, 1997) [hereinafter "JeMey Miller"] at 13-19. 

UThe law of civil contempt, on the contrary, was not the law of kings. Civil contempt 
is a wrong for which the law gives a remedy to one party as against another party. The 
king is not a party. The punishment is a form of execution for enforcing the right of a 
suitor. See Sir John Charles Fox, the History of Cmempt of Court (London: Professional 
Books Limited, 1972) [hereinafter "Foxw] at 1. 

U~o~dfarb, Ronald L., me Cmempt Power (New York: Columbia University Press, 
1963) [hereinafter "Goldfarb"] at 1 1-12. 



with his deliberations? Which of them would defy his rulings and his judgments? To offend 

the King in his judicial capacity would have been a perilous undertaking. 

When the king established the machinery of government, and that machinery became too 

large for him to oversee personall y, he exercised his powers throug h representatives. He 

appointed judges to make decisions on his behalf. Both the common law and equity courts 

represented the king's judicial capacity, and the contempt power which they exercised was 

actually the king's authority to punish disobedience, obstruction or disrespect for his 

authority to judge. Contempt of court was contempt of the king's sovereign judicial 

a~thority.~' As Justice Wilmot explained in a seminal 18th century j~dgrnent,~~ 

By our constitution, the king is the fountain of every species of justice, 
which is administered in this kingdom. The king is "de jure" to distribute 
justice to al1 his subjects; and because he cannot do it himself to al1 persons, 
he delegates his power to his judges, who have custody and guard of the 
king's oath, and sit in the seat of the king "conceming his justice" ." 

A wntempt of court was "indirectly a contempt of the King, who onginally himself sat in 

the Aula ~egis"  Littleton expounded in Stroud's Case: "There cm be no question made 

of it but that al1 contempts of what kind soever that are punishable by the laws of the realm 

U ~ . ~ .  Forster Boulton, Oswald's Confempt of Coun (3d ed) (Cdn. ed) (Toronto: 
Canada Law Book, 191 1) [hereinafter "Oswald"] at 1 ; R. v. Lefry, supra note 22 at 137; 
Goldfarb, ibid. at 12; John Charles Fox, "The King v. Almon" (1908) 24 L.Q.R. 184 at 
1%. 

*Wilrnot J. prepafed a judgment in 1765 in respect of a case tried before him hown 
as llre King v. Almon. It was aftenvards discovered that the rule nisi which had led to the 
triai had erroneously referred to another title of proceeding, and consequently the entire 
case was abandoned, including the judgment. The never-pronounced judgrnent was 
published posthumously in the form of Wilmot's Nom and subsequently formed the basis 
of much of England's law of contempt. See Fox, supra note 23 at 5, 8, and Goldfarb, 
ibià. at 19. 

% v. Almon (1765), Wilm. 243, 97 E.R. 94 at 99. 

28~ox,  supra note 23 at 49. 



are against the king and his government immediately or me dia tel^.^' In fact, in early 

English history, "contempt of court" was referred to as "Contempt of the King" .M By the 

end of the twelfth century, "contempt of court" was a recognized expression," aithough 

there is also documented reference during this time p e n d  to "contempt of the King's 

~a jes ty '  .32 

In the thirteenth century, Bracton stated bluntly that there was no greater crime than 

contempt and disobedience, for al1 persons ought to be subject to the King as supreme, and 

to his officers." In 1765, Justice Wilmot echoed this tnith, contending that an anaignment 

of the justice of the judges (contempt by scandalizing the court) is an armignment of the 

King's justice; that it impeaches the King's wisdom in the choice of his judges; that it 

excites dissatisfaction with judicial determinations and indisposes the minds of people to 

obey them. Scandalizing the court was, according to Wilmot J., a most fatal obstruction 

of justice and called for a more immediate redress than any other obstruction." 

The delegation of the king's judicial authority to judges, the rule of law, the magnitude of 

the wrong committed by criminai contempt of court, and the justice which is done by 

exercise of the contempt pwer, are vividly portrayed in the following story from early 

13th century England, reported in Law French: 

29(1629), 3 How. St. Tr. 267 (cited in Fox (1909) 25 LQR at 246-247). 

q o x ,  supra note 23 at 45. Sir William S. Holdsworth, A History of English Luw (3d 
ed) (London: Methuen & Co. Ltd., 1923) [hereinafter "Holdsworth"] vol. IIi at 391 States 
that "disobedience to the king's writ was a contempt of the king." 

"FOX, ibid. at 46. 

32~bid. 

33~bid. at 47. 

%R. v. Almon, supra note 27 at 100 (E.R.). 



The most renomed prince, kynge Henry the fifte, late kynge of Englande, 
durynge the life of his father was noted to be fierce and of wanton courage. 
It hapned that one of his seruantes whom he well fauored, for felony by 
hyrn committed, was arrayned at the kynges benche; whereof he being 
aduertised, and incensed by light persones about hym, in funous rage came 
hastily to the barre, where his seruant stode as a prisoner, and commaunded 
hyrn to be unygued and sette at libertie, where at al1 men were abasshed, 
reserued the chiefe iustice, who humbly exhorted the prince to be contented 
that his seruaunt mought be ordred accordyng to the auncient lawes of this 
realme, or if he wolde haue hyrn saued from the rigour of the lawes, that 
he shuld optaine, if he moughte, of the kynge, his father, his gracious 
pardone; whereby no lawe or iustice shulde be derogate. With whiche 
answere the prince nothynge appeased, but rather more inflamed, enduored 
hyrn selfe to take away his semant. The iuge considennge the perilous 
example and inconuenience that moughte thereby ensue, with a valiant 
spirite and courage commaunded the prince upon his alegeance to leue the 
prsoner and departe his waye. With whiche commandment the prince, 
being set al1 in a fury, al1 chafed, and in a terrible rnaner, came up to the 
place of uigement - men thinkyng that he wolde haue slayne the iuge, or 
haue done to hyrn some damage; but the iuge sittyng styll, without 
mouynge, declarynge the maiestie of the kynges place of iugement, and 
with an assured and bolde countenance, hadde to the prince these words 
folowyng: Sir, remembre your selfe; 1 kepe here the place of the king, your 
soueraigne lorde and father, to whom ye owe double obedience, wherefore, 
eftsones in his name, I charge you desiste of your wilfulnes and unlaufull 
entreprise, and from hensforth gyue good example to those whiche 
hereafter shall be your propre subiectes. And nowe for your contempt and 
disobedience, go you to the prisone of the kynges benche, where unto I 
wmmitte you; and remayne ye there prisoner untiil the pleasure of the 
kyng, your father, be further knowen. With which e wordes being 
abasshed, and also wondrynge at the memailous grauitie of that worshipful 
Justice, the noble prince, layinge his waipon aparte, doinge reuerence, 
departed and went to the kynges benche as he was commaunded. Wherat 
his seruants disdainyng, came and shewed to the kynge al1 the hole affaire. 
Wherat he a while studienge, after as a man all rauisshed with gladness, 
holdyng his eien and handes up towarde heuen, abrayded, sayinge with a 
loude voice, O mercifull god, how moche am 1, aboue dl other men, boude 
to your infinite goodnes; specially for tbat ye haue gyuen me a iuge, who 



feareth nat to ministre iustice, and also a sonne who can suffre semblably 
and obey iustice." 

The king's satisfaction with the outcome of Prince Henry's brush with the law is palpable. 

The supremacy of the rule of law is evident. The importance of the contempt power is 

clear. Imagine the outcome if the judge had not possessed the power to commit Prince 

Henry for his contempt. The judge considered the "perilous example and inconvenience 

bat might thereby ensue", particularly because those who heard or would hear of the 

incident would one day be Prince Henry's subjects. Upon this refîection, Prince Henry was 

abashed. He laid down his weapon, did reverence to the judge, and went willingly to 

prison as he had been commanded. Prince Henry understood the enormity of his deed and 

the importance of the contempt pwer in stopping it. 

D. The Parameters of the "Crime" of Contempt 

In his fierce and wanton courage, Prince Henry had done something which tended to 

undermine the rule of law . He had done something which seriously interfered with the 

course of justice as administered by the king's bench. If someone had asked him at the 

outset what he was doing, however, he would have responded that he was merely swing 

his loyal servant from king punished. Three levels of activity are involved: undermining 

the rule of law, interfering with the course of justice or undermining the court's authority, 

and swing a loyal servant from punishment. With which level is the law of contempt 

primarily interested? What is the "crime" of contempt of court? Contempt of court is found 

in acts which (1) undermine the rule of law; and (2) interfere with the course of justice. 

It is primarily interested, however, in (3) acts which show the offender's disrespect for the 

courts* 

3 s ~ i r  Thomas Elyot, Ihe Gouemour (153 1: ed. 1880) vol, 2, p. 61, quoted in R.E. 
Megarry , A Second Miscelleny-a-Luw (London: Stevens & Sons Limited, 1973) at 77-78. 



1. Underminhg the Rule of Law 

The law of contempt of court is, to be sure, concemed with those acts which undermine 

the rule of law. An act committed for the express purpose of undermining the rule of law 

would probably involve, however, some grand and heinous scheme to topple society's 

belief in courts of law, the rule of law and even mial  order generally. Such a scheme is 

not likely to surface so as to be dealt with by the courts. In fact, such a scheme may not 

be imaginable. There is no law prohibiting the "destruction of the rule of law". It is a 

crime too egregious to express in wnting. Crimes of sedition, treason or terrorism 

approach the concept to some exten t. 

2. InterFering with the Course of Justice 

There is a law prohibiting the "wilful obstruction of the course of justice".36 This crime 

is more tangible. One can imagine an act comrnitted for the express purpose of interferhg 

with the course of justice. Bribing the trier of fact, inciting a not in the court house, and 

destroying court records would fa11 under this category of contempt. The perpetrator of 

such a crime would have formed the specific intent to interfere with or obstruct the court 

in the conduct of its business. This is a serious form of contempt. Punishment for such 

a crime would be swift and severe. 

36See S. 139 of the Criminal Code, particularly ss. 139(2) which provides: "Every one 
who wilfully attempts in any manner other than a manner described in subsection (1) to 
obstruct, pervert or defeat the course of justice is guilty of an indictable offence and liable 
to imprisonrnent for a term not exceeding ten years." According to Martin's Annual 
Criminu2 Code 1998 at CC1238, this section, although framed in the language of an 
attempt, is in fact a substantive offence, the gist of which is the doing of an act which has 
a tendency to prevent or obstnict the course of justice and which is done for that purpose, 
citing R. v. May (1984), 13 C.C.C. (3d) 257 (Ont. C.A.), leave to appeal to S.C.C. 
refused [1984] 2 S.C.R. viii, 56 N.R. 23%. 



The vast majority of acts which interfere with the course of justice and which undermine 

public confidence in the courts are not, however, committed for those purposes. They are 

committed only to effect a more immediate outcome, such as to save an employee from 

punishment, or to demonstrate one's dissatisfaction with a judgment. They are also 

committed out of disrespect for the courts and out of a failure to appreciate the importance 

of courts of law in supporting the Canadian way of life. These instances of disrespect 

constitute the bulk of the contempt power's mandate. 

3. Committing Acts of Dûrespect 

An act of disrespect is any act which tends to interfere with the court's process or which 

undermines public confidence in the courts. This is the essence of the traditional common 

law definition for cnminal contempt of court as expressed by Lord Russell of Killowen in 

R. v. Gray in 1900. The definition provides that 

[alny act done or wnting published calculated to bring a court or a judge 
of the court into contempt, or to lower his authority , is a contempt of court. 
That is one class of contempt. Further, any act done or wnting published 
calculated to obstruct or interfere with the due course of justice or the 
lawful process of the court is a contempt of court." 

Two very important aspects of the law of contempt may be extracted from this definition: 

(a) the fact that "any" act which interferes with the court or lowers the court's authonty 

can be a contempt; and @) the fact that an act need only "tend to" interfere with the court 

or lower its authority in order to constitute contempt. 

-- - 

37~upra note 22 at 40. 



(a) "Aoyn Act may Constitute Contempt 

Lord Russell's use of the phrase "any act done or writing published" is important in the 

law of contempt. Contempt of court can be cornmitted in any number of ways. The 

definition of conternpt does not detail the particular acts or words which are restricted. It 

does not list categories of deeûs which are particularly contemptuous. Lord Tucker said 

in Iurora v. R. that it was not possible "to particularize the acts which can or cannot 

constitute contempt in the face of the court. "" Contempt of court has been dexribed as "a 

kaleidoscopic subject, known as the Proteus of the legal world because of its alrnost 

infinite diversity of for~ns."'~ Contempt of court rnay be found in any act or words which 

tend to lower the court's authority or which tend to obstnict or interfere with the due 

course of justice. 

(b) Any Act which "Tends to" Interfere 
with the Course of Justice 

The second important aspect of conternpt law is identified in Lord Russell's use of the the 

word "calculated" in his definition of both classes of ~onternpt.~~ "Calculated" in the 

context of this definition rneans "tending to" or "likely to" or "presenting a risk oft or 

"fitted to" or "suited ton or "apt t ~ " . ~ '  It does not mean "reckoned, estimated, devised 

'*kwro v. R., [1953] A.C. 327 at 336, 1 Al1 E.R. 827, 2 W.L.R. 700. 

'%ouglas Mackintosh, "Contemptus in Facie Curiae" (1987) 2 Crown's Newsletter 31 
at 32; C. Gaylord Watkins, "The Enforcement of Conformity to Law Through Contempt 
Proceedings" (1967) 5 Osgoode Hall L. J. 125 at 129; Bome & Lowe, supra note 22 at 1. 

%e first class of conternpt distinguishes the contempt of scandalizing the court. 

"R. v. Hill (1976), 33 C.C.C. (2d) 60 at 68 (B.C.C.A.); adopted in R. v. Asfer (No. 
1) (1980), 57 C.C.C. (2d) 450 at 454 (Que. S.C.), Hugessen A.C. J. and R. v. Anders 
(1980), 34 O.R. (2d) 506 at 516, 25 C.R. (3d) 12, 136 D.L.R. (3d) 316 (Co. Ct.). See 
also BuMe & Lowe, supru note 22 at 60 and The Hon. J.C. McRuer, Chief Justice, High 
Court of Justice, Ontario "Cnminal Contempt of Court Procedure: A Protection to the 
Rights of the Individual" (1952) 30 Can. Bar Rev. 225 at 227-8. See also Smith and 
Hogan, supru note 3 at 769. 



with forethought" as it does in modem English language." Thus it is not only those acts 

which actually do lower the court's authority or which actually do interfere with the due 

course of justice which constitute contempt. It is also those acts which would tend to have 

that effat if they were to go unstopped or unpunished. 

The determination of whether an act tends to undermine the court's authority can be a 

difficult one for the court to make." Obviously the court cannot empiricaily calculate the 

probability of an act undermining public confidence in the coun. It must make the 

calculation in a conceptual sense, in a manner similar to the way in which we evaluate a 

thing's tendency to harm us. We can appreciate on a common sense level, for example, 

that h m  may befail us if we were to ride a bicycle on a freeway, although we cannot be 

absolutely certain that we will be struck. The court undertakes the same kind of "analysisl'. 

It applies its understanding of the social order, the law, and the common sense of cause 

and effect to determine whether a given act has a tendency to undermine the coun's 

authority. It is not an exacting exercise, to be sure, but it is a necessary one. To fail to 

evaluate the "tendency" would amount to either finding every trivial discourteous act a 

wnternpt or finding no act a contempt. Neither option is desirable. 

(c) A Common Denominator: Disrespect 

Courts have determined an important method of analysis. The common denominator of al1 

contempts is disrespect. A contemptuous act is one which displays disrespect, or a failure 

to show respect for the courts. The law of contempt is fundamentally about respect. To 

respect something is "to treat or regard with deference, esteem, or honour"; "to esteem, 

prize, or valuen it; "to treat with consideration; to refrain from injuring or interfering with; 

'%e Oxford English Dictionary (2d ed) (Oxford: Clarendon Press, 1989) vol. II at 
777. 

" ~ n  fact, in the Ontario Court of Appeal's view in R. v. Kopyto (No. 2), (1987), 61 
C.R. (3d) 209 at 259, 62 O.R. (2d) 449 (Ont. C.A.), it is simply too difficult to make in 
the context of contempt by scandalizing the court er fade. This difficulty rendered the 
offence unconstitutional. 



to spare.nu The law of contempt discourages any activity which shows a want of respect 

for the courts, simply because it tends to undermine public confidence in the courts. Bome 

and Lowe, authors of a leading text on contempt law, state in an oft-quoted passage: 

It is therefore thought important to maintain the respect and dignity of the 
court and its officers, whose task it is to uphold and enforce the law, 
because without such respect, public faith in the administration of justice 
would be undermined and the law itself would fa11 into disrepute." 

Note the logical progression of ideas expressed in this passage: without respect, public 

confidence in the courts is eroded, and the rule of law itself is in jeopardy. As seen in Part 

C above, Prince Henry had been contemptuous of the authonty of the court; utterly 

disrespectful. When the implications of his contempt were explained, however, he 

willingly desisted and became respectful. He understood that his isolated contempt could 

set a dangerous example. Others might in due course become like-minded. Contempt of 

court is the power of the court to stamp out the sparks of disrespect before they can 

become flames. 

The law of contempt, therefore, addresses primarily the much more mundane, every-day 

acts of disrespect which tend to discredit the courts. It is the disrespectful (Le., 

wntemptuous) acts or omissions of individuals which tend to "chip away" ai public 

confidence in the courts and which, given their persuasive and cumulative effect, tend to 

lead to a loss of confidence in courts of law and ultimately to destruction of the rule of 

law. By dealing with each contempt committed against the courts, the law of contempt 

preserves public confidence in the courts and protects the rule of law. 

"~he Oxford English Dictionary, supro note 42 at vol. xiii at 733, meanings 4(a), (b) 
and (c). 

'%me & Lowe, supra note 22 at 226. 



This understanding of the law of contempt is evident in a great number of the definitions 

of contempt and in much commentary on the objects of the contempt power. According 

to Ni than  J. of the Manitoba Queen's Bench, "[tlhe importance of the traditional respect 

that h a  always accorded the dignity and majesty of the courts cannot be overemphasized. 

Any act contributing to loss of that respect is bound to adversely affect the orderly 

operation of our judicial processes and impair the due administration of justice."46 

Oswald, another eminent author on the law of contempt, states that contempt "is defined 

or described to be a disobedience to the Court, an opposing or a despising the authonty, 

justice, or dignity thereof."" Contempt of court is "any conduct that tends to bnng the 

authority and administration of the law into disrespect or disregard, or to interfere with or 

prejudice parties litigant or their witnesses during the litigation. "48 The Canadian Law 

Dicfionary defines contempt of court as "disobedience to the court, in opposing or 

despising the authonty , justice or dignity thereof. "49 Black 's Law Dictio~ry defines 

contempt of court as "any act which is calculated to embarrass, hinder, or obstruct court 

in the administration of justice, or which is calculated to lessen its authority or dignity. "'O 

Jowift's Dicfionary of English Law defines contempt of court as "any act which may tend 

to hinder the course of justice or show disrespect to the court's authority", "interfering 

with the business of the court"; obstructing or attempting to obstruct the officers of the 

court on their way to their duties"." The Oxford English Diczionary states that contempt 

of court "includes any disobedience to the mles, orders, or process of a court . . . and any 

disrespect or indignity offered to the judges in their judicial capacity within or without the 

' 6 ~ e  Borowski (1971), 3 C.C.C. (2d) 402 at 412 (Man. Q.B.). 

"~swald, supra note 25 at 5, following Miller v. Knox ( 1  878), 4 Bing N. C. 574 at 588. 

49(~oronto: Law and Business Publications (Canada) Inc., 1980) at 90, citing A m a n  
and W o n  v. Bjamon,  119321 2 W. W.R. 20 (Sask. C.A.). 

%th ed., (St. Paul, Minn: West Publishing Co., 1990) at 319. 

"~owifs's Dictionary of English Law (2d ed by John Burke) (London: Sweet & 
Maxwell Limited, 1977) vol. l at 44 1. 



court. "'* The words "conturnaci~us"~~ and "contumelioustlY are frequently used to describe 

contemptuous behaviour." 

Contempt, therefore, rnay be anything or any conduct which is contemptuous, Le., 

disrespectful, of the authority of the court. Anything, that is, that is not too small to be 

considered a contempt. 

52~upra note 42 at vol. III at 8 14. 

53~eaning " insubordinate; stubbomly or wil full y disobedient . " See The Concise 
Oxford Dictionary (8th ed) at 25 1. 

Y~eaning "reproachful, insulting , or insolent. " See nie Concise Oxfard Dicfionary 
(8th ed) at 25 1. 

" ~ h e  Modem Legol Glossary (Charlottesville, Va: The Michie Company, 1980) 
defines "contempt of court" at 133 as "[a]n act or words which tend to embmss or 
obstnict a court in the administration of justice or which lessens the dignity of or respect 
for the court." John Indermaur in Principles of the Comrnon Law (10th ed) (London: 
Stevens and Haynes, 1904) States at 377-8: "Contempt of Court consists in any refusal to 
obey an order or process of a Court of comptent jurisdiction, or in offending against 
particular statutes which render such offending a conternpt of Court, or in interfering with, 
or violating, established rules of Court, or in behaving in a disrespectful or improper 
manner towards the Court, or any judge or offiicer thereof." Sir William Blackstone in his 
Coltvnentaries on the Lmvs of England (Philadelphia: Rees Welsh & Co., 1898) 
mereinafter "Blackstone"] Book 4 at 285-286 writes: "Some of these contempts rnay arise 
in the face of the court, as by rude and contumelious behaviour; by obstinacy, 
perverseness, or prevancation; by breach of the peace, or by any wilful disturbance 
whatever; others in the absence of the party, as by disobeying or treating with disrespect 
the king's writ, or the mles of process of the court, by perverting such writ or process to 
the purposes of private malice, extortion, or injustice, by spealang or writing 
wntemptuously of the court or judges, acting in their judicial capacity; by printing false 
accounts (or even me ones without proper permission) of causes then depending in 
judgment; and by any thing, in short, that demonstrates a gross want of that regard and 
respect which, when once courts of justice are deprived of, their authority (so necessary 
for the good order of the kingdom) is entirely lost arnong the people." 



4. Acts Too Trivial to be Considered Contempt: 
The Requirement of Seriousness 

While the courts have aiways been conscious that it is the relatively small acts of disrespect 

(as opposed to actual attempts to undermine respect for the courts) which tend to 

undermine public confidence in the courts, they have also recognized that treating trivial 

acts of disrespect as contempts rnay have an equally damaging effect on the administration 

of justice. 

(a) H a m  to the Court% Reputation 

By convicting for very small contempts, courts rnay damage their own reputation. Courts 

rnay be viewed by those it serves as being "obsessive" about respect; overly sensitive; 

inquitable; even tyrannical. Lord Morris wamed in McLeod v. SI. Aubyn that "[tlhe 

careless or overzealous enforcement of the law of contempt in this particular class of case 

rnay tend to bnng the courts themselves into contempt. "j6 

Contempt of court is a crime: an act with pend consequences for the conternn~r.~' The 

wurt should not be too hasty in finding a person guilty of a crinie. When the court acts 

in the name of contempt of court, it has a number of objectives. The first of these is to 

stop the contemptuous activity. To stop it as won as possible limits the damaging effect 

of the wntempt. The existence of the contempt power also prevents the contemnor from 

repeating his error, and deters others from committing it as well. A third objective of 

wntempt is to vindicate the court's authority - to reassert its authority in the view of al1 

those who have witnessed the contempt. The court would do no justice if it permitted the 

"[1899] A.C. 549 at 561 (P.C.). 

n ~ h e  penalty rnay be a fine, or time in jail, or both. Depending on the circumstances, 
other forms of penalty rnay be appropriate, such as temporary suspension of a lawyer's 
licence to practice law (British CoIwnbia (Attorney General' v. Cram (IW), 95 B. C.L. R. 
(2d) 1) or an order to make public apology (Re Borowski, supra note 46. 



citizens whom it served to believe that the court did not care whether it was respected or 

not. The court vindicates itself by reacting to the contempt in any appropnate manner 

ranging from a warning, to a citation for contempt, to an immediate conviction for 

contempt. The court needs to distance itself from the contemptuous wnduct and to 

denounce it publicly. Punishing the contemnor serves a retnbutory objective. The court 

takes something from the contemnor in recompense for the contemnor taking something 

away from the court. 

A great many acts and words rnay be safely ignored or deait with in other ways than by 

a finding of contempt.'* Litigants rnay show their ignorance of coun etiquette and 

procedure. They may display their emotions. They may forget their manners. This does 

not mean they do not respect the court, and it does not mean the court's authority is, or 

is likely to be, undermined. jg English authors Arlidge and Eady argue that contempt should 

not be found for just any conduct which tends to interfere with the administration of 

justice: "There are good grounds in principle for re-defining the actus reus of contempts 

to which m m  rea applies. If that actus reus is defined to include trivial acts the law will 

be disobeyed and brought into disrepute. They Say that toward the end of the 19th 

century, the English Court of Appeal began to distinguish between technical contempts 

which fell within the general definition of conternpt but carried only a slight risk of 

interference with the administration of justice, and contempts which carried a serious risk 

of interference. The court would punish the latter, but not the former. Then, for the first 

"~hapter 5 deals with alternative means of addressing contempts or acts which are not 
sufficiently serious to constitute conternpts. 

'Qickson C. J. in Nevoundlund Association of Public Employees v.  Newfoundlarui 
( A m ~ n e y  General), supra note 19 at 212-213 States that "the power to punish for criminal 
contempt is not intended to insulate the courts from life's vicissitudes; it is not intended 
to place the courts in Elyseum, a blessed abode free from the slings and arrows which 
affiict ail others; it is not intended to vindicate the dignity of the courts or the judges. " 

dO~nthony Arlidge and David Eady, The h w  of Contempt (London: Sweet & Maxwell, 
1982) mereinafter " Arlidge & Eady "1 at 152. 



half of the 20th century, the courts moved away from the "technical mntempt" 

nomenclature in favour of merely excluding al1 conduct which did not raise a serious risk 

of interference. '' 

A number of powerful judgments implore judges to exercise restraint in finding wntempt. 

Lord Moms stated in MCIRod v. St. Aubyn: "Committal for contempt of court is a weapon 

to be used sparingly, and always with reference to the interests of the administration of 

justice.w62 Lord Jessel, M.R. stated In re CIemems und the Republic of Costa Rica v. 

Erlanger: 

. . .mhis jurisdiction of committing for mntempt being practically arbitrary 
and unlimited should be most jealously and carefully watched and exercised 
... with the greatest reluctance and the greatest anxiety on the part of 
Judges to see whether there is no other mode ... which can be brought to 
bear upon the subject.. . I have always thought that necessary though [this 
jurisdiction] be, it is necessary only in the sense in which extreme measures 
are sometimes necessary to preserve men's rights, that is, if no other 
pertinent remedy can be found .63 

Lord Goddard said in Pararhuram Detarm Shcundasani v. King-Emperoc 

Their Lordships would once again emphasize what has often been said 
before, that this summary power of punishing for contempt should be used 
sparingly and only in serious cases. Tt is a power which a court must of 
necessity possess; its usefulness depends on the wisdorn and restraint with 
which it is exercised, and to use it to suppress methods of advocacy which 
are merely offensive is to use it for a purpose for which it was never 
in tended . . . . 64 

- 

61~bid. at 15 1. 

62Supra note 56. 

"(1877), 46 L.J. Ch. 375 at 383. 

"[1945] A.C. 264 at 270.61 T.L.R. 448. 



Their Lordships would, indeed, go further, and say that it would have been 
more consonant with the dignity of the Bar to have ignored a foolish remark 
which has been made over and over again, not only by the ignorant, but by 
people who ought to know better, and, no doubt, will continue to be made 
so long as there is a profession of advocacy. To treat such words as 
iequinng the exercise by the court of its summary powers of punishment is 
not only to make a mountain out of a molehill but to give a wholly 
undeserved advertisement to what had far better have been treated as 
unworthy of either answer or even notice? 

S. Tupper Biggelow, a Canadian magistrate, wrote in 1958: "The exercise of the power 

of exclusion or punishment for contempt should be done with great forbearance, and not 

hastily, or under feelings of exasperation, however natural; but with the sole view to the 

maintenance of proper order and decorurn during the prosecution of the magistrate's 

judicial p r d i n g s .  "66 Cory J. said in United Nurses of Alberta v. Alberta (Attorney 

General): "1 agree that the cnminal contempt power should be used sparingly, with great 

restraint and only in those circumstances when it is required to protect the rule of law.. . 
If the penalty is of undue seventy and disproportionately greater than that which is 

appropriate then it will diminish rather than enhance respect for the administration of 

justice."67 Judges should guard against the over use of their contempt powers lest "a 

process of which is to prevent interference with the administration of justice should 

degenerate into an oppressive or vindictive abuse of the court's powers. 

""~ontempt of Court, being a Consideration of Contempt of Court in the Face of the 
Court before Magistrates and Justices of the Peace" (1958-59) Crim. L. Q. 475 at 477-78, 
citing Heywood v. Wait (1869), 18 W.R. 205 and Day v. Carr (1852), 7 Exch. 887. 

67~upra note 16 at 51 1. 

a ~ e  Milbuni (1946), S.C. 301 at 315 (Ct. of Session, 1st Div. Scotland), Lord 
President Normand. 



More recently in Canada, the court in Re Benrand, looked for a "serious, r d ,  imminent 

risk of obstruction of the administration of justice. In R. v. Glasner, Laskin J.A. stated 

that "the uctus reus of criminal contempt is conduct which seriously interferes with or 

obstructs the administration of justice or which causes a serious risk of interference or 

obstruction.7o In R. v. Yellow Rabbit Z%ecure, the Alberta Court of Appeal stated that sub 

judice contempt would be found where there was a "real and substantial risk that a fair trial 

would be impossible. "" 

(b) What is nSerious" and what is "Trivial1'? 

To avoid the harms inherent in finding contempt for trivial acts, the court must distinguish 

trivial contempts from serious contempts. What distinguishes them? The term "senous" 

is both normative and relative. A finding of "senousness" involves a judge's individual 

sense of what is right and what is wrong, relative to other nghts and wrongs perceive. also 

on a normative basis. Thus, the evaluation of " seriousness" is a subjective determination. 

The assessment may Vary from judge to judge, depending on his or her particular outlook. 

There are, however, means of making the evaiuation more objective. For example, there 

are very clear extremes which, by nearly anyone's assessment, would constitute either an 

obvious contempt or an obvious non-contempt. The repeated and unexplainecl absence of 

a lawyer from court when she is scheduled to conduct a trial or biais is prima faie a case 

W ~ e  B e n r d  (1989), 70 C.R. (3d) 361 (Que. S.C.). 

'OR. v. GZmnet (1994), 19 O.R. (3d) 739 at 748-50 (C.A.), rev'g (1991), 14 W.C.B. 
(2d) 276 (Ont. Prov. Ct.). 

'l[1992] 3 W.W.R. 481 at 511. 



of conternpt.'* On the other hand, a lawyer's arriva1 in court 10 minutes late due to k i n g  

stuck in the court house elevator would obviously not quaiify as a contempt of court.73 

Evaluating the consequences of the contemptuous act is an actus rem-related means of 

narrowing the question. Was the lawyer absent for the cornmencemen t of trial, or was she 

absent for a "to be spoken ton court date?" Did the absence result in a massive wastage 

of human resources and money," or had the crown attorney been notified in time to advise 

the witnesses? Evaiuating the law yer ' s excuse for non-attendance, and his demeanour, is 

a metu rea-related means of narrowing the question. Did the lawyer have no intention of 

attending court at the appointed date and time?76 Or did the lawyer become il1 on the way 

to the coun housqn or forget to diarize the date in his da~timer?~~ 

Evaluating the total effect of the actur reus and mem rea on the administration of justice 

is of great assistance in determining what is a "serious" case of contempt; nevertheless the 

cases show considerable divergence of opinion between judges on the same facts." 

Perhaps this is one of the reasons why a conviction for contempt of court in the face of the 

n ~ e e ,  for example, R. v. Aster (No. I ) ,  supra note 41 at 451 and see Chapter 3, 
heading B "Acts as "Prima Facîe Contempt" . 

"sec further discussion of the "seriousness" issue in Chapter 3, heading D "The 
Measure of Contempt " . 

"III R. v. Glasner, supra note 70, Laskin J.A. thought this was a signifiant difference, 
whereas Labrosse L A .  did not. 

75~n R. v. Aster (No. I ) ,  supra note 4 1, Aster's failure to appear for the commencement 
of trial resulted in the court sending some 80 prospective jurors home, plus witnesses and 
wunsel. 

7 6 ~ r .  Young in Cunudu v. Young, [1991] M.J. No. 659 (QL), it was found, did not 
actuaiiy intend to attend court to defend three individuals on criminal charges. 

n ~ .  v. McKeown, [1971] S.C.R. 446, 16 D.L.R. (3d) 390. 

"R. v. J w s  (1978), 42 C.C.C. (2d) 192 (Ont. C.A.). 

'P~ee discussion in Chapter 3, heading D "The Measure of Contempt"; subheading 3 
"Institutional Differences in Assesment". 



34 

court could not, until 1972, be appealed." The determination does, to a significant extent, 

depend on the outlook of the judge conducting the contempt hearing. This is ûue even 

though the standard of proof is the criminal standard of proof beyond a reasonable doubt. 

One way by which a judge should not make a determination of seriousness is to weigh the 

contemptuous act against its overall effect on the rule of law, or on its darnaging effect on 

the administration of justice or on public respect for the administration of justice generally . 
Courts must not look ta, far beyond the actual courtroom to determine whether the lawyer 

has cornmitted conternpt of court. The offence is entitled contempt of coun, not contempt 

of the mle of law, or contempt of the administration of jufice. A contempt should be 

found, not only where a contemnor causes the court house to be closed, but where he 

displays senous disrespect for the court. Judges must not try to determine the effect of a 

pariicular failure to appear on the overall administration of justice in the province, or in 

the nation, for that matter. They must find contempt where anything less than a finding of 

contempt would not sufficiently deter this particular offender or others like him from 

showing such discourtesy, disrespect and contempt of the court. They must find contempt 

where anything less would not sufficiently denounce such conduct. They must find 

contempt where anything less would not sufficiently penalize this particular offender for 

his rnisconduct. Very importantly, they must tùid contempt where anything less would fail 

to preserve public respect for the administration of justice. 

(c) Politifal Dangers of the Contempt Power 

Even with the court's focus on acts which tend to seriously harm it, the contempt power 

is not without political dangers. It is possible that the court may abuse its contempt power 

by convicting a person who wmmits a trivial contempt, or by failing to convict a person 

%iminol Code (Amendmeru) Act, S.C. 1972, S. 4. 



who commits a senous contempt. In this event the court itself nsks undermining public 

confidence in its irnpartiaiity . 

Mile this danger is always present in the court's exercise of the conternpt power, it is not 

unique to the law of conternpt. The court rnay act with bias, or appear to act with bias, in 

respect of any decision it renders. In the law of torts, one court rnay find a "clear" case 

of negligence where another court would refuse to consider the possibility. In contract 

law, one court rnay find unequivocal acceptance of an offer in circumstances which would 

appear to another court to be a dubious indication of acceptance. In the area of statutory 

interpretation, one court rnay interpret the word "may" as being permissive where another 

court would find it mandatory. Examples such as the-se abound and are generally accepted 

as inevitable in an imperfect world. Presumably only if there were one judge deciding al1 

cases for al1 time would there be complete consistency in court judgments (although still 

no guarantee of impartiaiity). 

1s the danger enhanced for cnminal contempt? Certainly criminal contempt involves the 

liberty interest and raises the risk of improper conviction of a potential contemnor. But a 

finding of criminal negligence bars the same risk and is constitutionally accepted in 

Canada." Further, apparentiy contradictory judgments in tort law and contract law, which 

do not nsk the liberty interest, c m  have a serious impact on a Party, yet they are accepted. 

There is nothing to indicate that the contempt power is more susceptible to abuse than other 

kinds of judicial decision-making authority. 

A number of remedies are available where there is a perception of bias. Appeals from 

conviction and from sentence rnay be made. Mistrials rnay be declared where there is a 

reasonable apprehension of bias. Complaints about judicial conduct rnay be directed to the 

" ~ e e  R. va Creighron, 119931 3 S.C.R. 3, 83 C.C.C. (3d) 346,23 C.R. (4&) 189 and 
Ra v. Hundal, 119931 1 S.C.R. 867, 79 C.C.C. (3d) 97, 19 C.R. (4') 169, and see 
discussion in Chapter III, subheading C(3), " Negligence and Inadvertence". 



Canadian Judicial Council or to the various provincial judicial councils. If the problem is 

perceived to involve the judiciary generally, then Parliament may choose to make 

constitutional changes and legislate to restrain the contempt power. The media could 

become involved by making public criticism of the court's use of the contempt power. 

Since h~Jide cnticism of court decisions is not contempt of court," and since courts 

must concem themselves with maintaining public confidence, media pressure may force 

courts to change unpopular practices. With these checks and balances in place, the 

possibility of judges abusing their contempt power is minimized or controlled. 

E. Recornrnendations with respect to Refonn Proposais 

The foregoing has shown that the contempt power, or the law of contempt, is not just 

another criminal offence to be squeezed somewhere between the firearm and sexual offence 

provisions of the Criminul Code.83 In fact, if contempt of court were to be included in the 

Criminul Code it would warrant a place at the very beginning, to signify its status as the 

sine qua non of law and order generally. Contempt of court stands apart from cnminai 

offences against person and property. "While other crimes occur in society and the law 

merely defines or criminalizes them, contempt of court does not occur in the absence of 

a court."" Conternpt of coun is a very important power and ought to be understood as 

such. 

"sec Chapter 5, heading G "Due Consideration for Freedom of Expression" and cases 
discussed under that heading . 

'%is is where the Crimird Code places "Offences Against the Administration of Law 
and Justicew. 

%amer C. J. in MacMiZIan Bloedel Ltd. v. Simpson, [1995] 4 S .C.R. 725 at 746, 130 
D.L.K. (4th) 385. 



Contempt of court also stands apart from both existing and proposed "administration of 

justice" offences, including the existing "obstruction of justice" offence," because they 

represent only a small sample of the infinite variety of acts which may constitute contempt 

of court. It would be impossible to enumerate in any code the ways in which contempt 

may be committed. The best that could be done is to reiterate Lord Russell's words, " Any 

act done or writing published calculated to bring a Mun or a judge of the court into 

contempt, or to lower his authority, is a wntempt of court.. . "M Unfortunately, this 

definition would do little to satisfy those who complain that contempt of court is a 

definitionless offence. 

Existing and proposed "administration of justice" offences also fail to convey the pith and 

substance of the offence of contempt. They do not evoke the sense that the law of 

wntempt is about respect, and that its mandate is to address acts and words which show 

disrespect, or contempt, for the court." Neither do they suggest that the finding of 

disrespect is an exercise of judicial discretion made only on a judge's senous consideration 

of whether the act or words would lower the authority of the court, or whether they 

represent disrespect or merely discourtesy. Codified contempt offences camouflage the 

fact that it is the coun's duty, not the attorney general's duty, to administer the law of 

wntempt. 

CONCLUSION 

The contempt power is an important defence for courts of law, and combats a potentially 

serious crime. While it is unlikely that one act of contempt could undermine public 

'%is offence is excluded because it represents only a smdl portion of the contempt 
power's mandate. It addresses only those acts where proof of specific intent to obstruct 
justice is evident. 

' 6 ~ .  v. Gray, supra note 22. 
a7 Note that the dictionary definitions for contempt do convey this information. 



confidence in the courts and threaten the rule of law and social order, it is assumai by the 

law of contempt that the cumulative effect of smaller acts of contempt will have precisely 

that effect. Thus the law of contempt is involved primarily in addressing the small 

contempts, the isolated acts of disrespect which make the courts appear weak and 

inefficacious. 

In the course of protecting themselves, courts must be careful to address only those acts 

which have a real tendency to undermine public confidence. The courts do not punish an 

individual for discourteous behaviour which is too trivial to be considered contempt. They 

look for a *senous" risk of harm to public confidence. While it is not always easy to draw 

the line between trivial and serious contempts, and while the line may be drawn differently 

by different courts, the line must be drawn on each occasion of a potential contempt. To 

let a serious contempt to pass unnoticed, or to punish a mere discourtesy as a serious 

wntempt, may in itself constitute a contempt. It is the court's duty and respnsibility to 

take contempt seriously . 



CHAPTEX II THE INHERENT JURISDICTION TO FIM) CONTEMPT 

In Canada, the rule of law and the social order which it supports are of paramount 

importance. The mle of law is constitutionally guaranteed. Courts of law are important 

because they apply and enforce the rule of law. They are also constitutionally guaranteed. 

Such important institutions must themselves be protected . The contempt power provides 

that protection. As Lord Denning stated, 

[tlhe course of justice must not be deflected or interfered with. Those who 
strike at it, strike at the very foundations of our society. To maintain law 
and order, the judges have, and must have, power at once to deal with 
those who offend against it. It is a great power - a power instantly to 
imprison a person without a trial - but it is a necessary p~wer. '~ 

Lord Denning refers to two very important aspects of the contempt power: (A) that judges 

"must have" ii; and (B) that it includes the power to deal summarily with a contemnor. 

The first aspect is commonly referred to as the "inherent jurisdiction" of courts to deal 

with contempt; the second is cornmonly referred to as the "summary power". An 

examination of these two aspects of the contempt power shows that it is essential to the 

very existence of a court. 

A. Inherent Jurisdiction of the Courts 

I shall explore the "inherent jurisdiction" aspect of contempt under the following headings: 

1. The constitutional status of the contempt power; 

2. The wnsistency of the inherent jurisdiction with 

parliarnentary sovereignty and the rule of law; 

 orri ris S. Crown Wce, supra note 17 at 122. 



3. Parallels with the position of rules of court; and 

4. The practical difficulties of codification. 

1. The Constitutional Status of the Contempt Power 

As the power of the monarchy waned and the power of the courts increaseû, the contempt 

power became viewed, not as the king's delegated power, but as an inherent right of 

English courts. This view is expressed in nurnerous early j~dgments,'~ but none so 

authoritatively as in that of Wilmot J. in R. v .  Almon where he reasoned: 

The power, which the courts in Westminster Hall have of vindicating their 
own authority, is coeval with their first foundation and institution; it is a 
necessary incident to every Court of Justice ... And the issuing of 
attachments by the Supreme Courts of Justice in Westminster Hall, for 
contempts out of Court, stands upon the same immemorial usage as 
supports the whole fabrick of the cornmon law; it is as much the 'lex 
terne, ' and within the exception of Magna Charta, as the issuing any other 
legal process whatsoe~er.~ 

Sir William Blackstone echoes this view in his Cornmenfaries on the Laws of England. He 

States that contempt of court is an inherent cornponent of the court's jurisdiction, used by 

the superior courts since time immemorial to punish direct insult or resistance to the 

powers of the courts or the judges, and to punish acts or words which tend to create a 

universal disregard of the authority of the j~dges.~' 

%or example, "It is incident to every superior court of Justice to have the power to 
fine and imprison for contempt" : R. v. CIement (l822), 1 1 Price 68, 147 E.R. 404 at 87, 
cited in C.B. Cm v. Cordeau (NB), 48 C. C. C. (2d) 289 at 299 (S. C. C.); "me] power 
is necessary for the due administration of justice, to prevent the court king intemptedw: 
R. v. L e f r y ,  supra note 22 at 137-8; "The privilege of cornmitting for contempt is 
inherent in every deliberative body invested with authority by the Constitution" : Stockdule 
v. Humard (1837) 3 St. Tr. (N.S.) 854, Lord Denman, C.J. 

v. A h n ,  supra note 27 at 99. 

g'~lackstone, supra note 55 at 283. 



The courtt s inherent jurisdiction to find contempt is said to be derived from the very nature 

of a court. It is an indispensable and indienable part of the court's jurisdiction. Sir I.H. 

(Jack) Jacob's eloquent and oft-quoted words to this effect are as follows: 

. . . he jurisdiction to exercise these powers was derived , not from an y 
statute or rule of law, but from the very nature of the court as a superior 
coun of law, and for this reason such jurisdiction has been called 
"inherent. " This description has been criticised as being "metaphysical, " 
but 1 think nevertheless that it is apt to describe the quality of this 
jurisdiction. For the essentiai character of a superior court of law 
necessarily involves that it should be invested with a power to maintain its 
authority and to prevent its process being obstructed and abused. Such a 
power is intrinsic in a superior court; it is its very life-blood, its very 
essence, its immanent attribute. Without such a power, the court would 
have form but would lack substance. The jurisdiction which is inherent in 
a superior court of law is that which enables it to fulfil itself as a court of 
law. The juridical basis of this jurisdiction is therefore the authonty of the 
judiciary to uphold, to protect and to fulfil the judicial function of 
administering justice according to law in a regular, orderly and effective 
mannere9* 

Jacob's statement of the law has been adopted by the Supreme Court of Canada in 

MacMillan Blwdel Ltd. v. ~impson." In that case, the British Columbia Supreme Court 

had found a youth in contempt of court for disobeying an injunction prohibiting the 

blockading of roads leading to Clayoquot Sound on Vancouver Island. The youth appealed 

the conviction on the basis that the Young Offenders Act excluded all courts but the Youth 

Court from making a finding of contempt in relation to a youth. Lamer C.J., on behalf 

of the majority, held that legislation which purports to remove from the superior court's 

jurisdiction the power to find contempt is ultm vires and must be struck. The contempt 

pwer  as it now exists (including the summary power) cannot be removed from the 

3 i r  LH. Jacob, "The lnherent Juridiction of the Court" (1970) 23 Current Legal 
Problems 23 [hereinafter "Jacob"] at 27-28, quoted with approval by Lamer C.J. in 
MacMilan Bloedel Lfd. v. Simpson, supra note 84 at 749-50. 

9 3 ~ ~ ~ i Z l a n  Bloedel, ibid. 



jurisdiction of the court without constitutional amendment, for to remove it would be 

"tantamount to abolishing" the supenor court? The contempt power is an essentiai core 

power inherent in supenor courts; so essential that the court could not s u ~ v e  without it: 

Without this core jurisdiction, S. 96 could not be said either to ensure 
uniformity in the judicial system throughout the country or to protect the 
independence of the judiciary . 95 

.. . N o  aspect of the contempt power may be removed from a supenor 
court without infringing al1 those sections of our Constitution which refer 
to Our existing judiciai system as inhented from the British, ... and the 
principle of the rule of law recognized both in the preamble and in al1 Our 
conventions of governance." 

Essential histonc functions of supenor courts cannot be removed from those 
courts and granted to other adjudicative bodies to meet social policy goals 
if the resulting transfer contravenes Our constitution." 

He added that a system of codified offences would be antithetical to Our system where the 

supenor court plays the central role, because nothing can oust the court's inherent 

juri~diction.~~ 

Mlbid. at 745. The Supreme Court in this case was not the first to consider whether the 
legislature has the power to regulate wntempt of court. Laskin J. in R. v. McKeown, 
supra note 77 at 6 asked the same question (without answering it) in respect of both 
substance and procedure, and whether the right to appeal to a provincial appellate court 
was a matter for the legislature. 



2. Consistency of the Inherent Jurisdiction with Parliamentary 
Sovereignty and the Rule of Law 

Lamer C.J.3 view was not unoppsed. McLachlin J. ,  supported by three judges to form 

a strong minority, took the view that the contempt power is not inalienable from the 

superior awts - at least not the power to find contempt ex face. McLachlin J. argued that 

Parliament may legislate, and has legislated, to lirnit the superior courts' powers with 

respect to mntempt of court." Provincial legislatures, for example, have set guidelines 

for finding wntempt of court?' In the Criminal Code, Parliament has prescribed how a 

court must deal with contempts arising in certain circumstances. Io' The very preservation 

of the cornmon law offence of contempt by S. 9 of the Criminal Code is implicit 

recognition that some jurisdiction over contempt law is assumed by ~arliament.'" 

McLachlin J. queried whether it is necessary to build an impregnable wall around core 

court powers if the position of the superior courts is to be preserved. 'O3 She noted that, 

in spite of jurisdiction tmsferred to tribunals, the superior courts have retained their 

jurisdiction to review tribunal decisions as to the basic requirements of legaiity and 

H ~ u c ~ i i l a n  Bloedel, supra note û4 at 772-774. Note that England has legislated much 
of the law of contempt in the form of the Conrempi of Coun Act, 1981 (ü.K.) c. 49. That 
legislation was based on the recommendations of the Phillimore Committee in its Repon 
of the Committee on Confempt of C m  (london: Her Majesty 's Stationery Office Cmnd. 
5794, 1974). 

'%c~achlin Je does not provide references. She may be refemng to court rules such 
as Alberta's Rules of Coun 701 through 704 regarding civil contempt. 

'O1~ections 127(1), 708(1), 605(2), 484, 486(1) and (S), for example. 

Imwords in the Crimiml Code which simply purport to preserve the contempt power 
are something quite different from legislating in respect of the contempt power. 
Legislating the contempt power would involve defining the parameters of the wtus reus 
and mcnr rea, sornething which has obviously not been done in the Criminul Code. 
Further, McLachlin J.'s argument may be a non sequitur. Parliament has on nurnerous 
occasions legislated in an ultra vires manner. The very constitutional question under 
consideration in MueMillan Bloedel is an example of legislation being challenged as king 
ultra vires parliament. 

'%~illan Bloedel, supra note 84 at 775. 



fairness. '" McLachlin J. suggested that by this process the "primal position" of the 

superior courts may have been enhanced or elevated. She argued that the removal of civil 

contempt power h m  the superior court in respect of youths does not erode essential power 

of the supenor courts. "What is essential to maintaining the authority of a court is that 

wnsequences attach to the disobedience of its order. It would seem immatenal whether 

the consequences derive from the same wurt as issued the initial order, or fmm a different 

court. It is the attachment of criminal consequences which gives the order its force, not 

the source of those consequences. "lM The Attorney General would occupy its usual role 

in gathering evidence and prosecuting offenders. 

This reference to the consequences of disobedience highlights a weakness in McLachlin 

J. 's argument. Pend sanctions or "consequences" to either civil or criminai contempt must 

be promptly applied in order to be effective. This is why a finding of contempt is made 

by summary process. To wait for the Attomey General to investigate, prepare the 

documentation, set a date for the matter to be spoken to and undertake the gamut which 

is ordinary criminal procedure, is to wait too long. The injury would be permitted to go 

unstopped and unpunished too long. Justice would not be done, either for a party in whose 

favour a coun order was made, or for the court which must protect itself from abuse in 

order to function effectively . 

Furthermore, pend sanctions for, or "consequences" of, civil or criminai contempt must 

be applied directly by the court which has been disobeyed, insulted or obstructed. Its 

authonty would be diminished by its having to make a referral to another court or to the 

Attorney Generai. Implicit in the referral would be a lack of authority, a weakness. Its 

'"~he cites Crevier v. Attorney Generol of Quebec, [1981] 2 S.C.R. 220. 

lar~ocMilan Bhdel,  supra note 84 at 776. Here McLachlin I. may be overImking 
the power of summary procedure, which is an indispensable element of the conternpt 
power. See discussion below . 

lM~bid. at 777. 



authority would be further weakened by the loss of the denunciatory objective of 

punishment. Additionally, the independence of the judiciary is comprornised. An 

independent court should be seen to defend itself and not rely on the Attorney General to 

protect it. The Attorney General may exercise a discretion to forego prosecuting 

contempts which it considers are not worthy of pursuit. It may not share the court's 

appreciation for the dangers inherent in contempt, and may permit many contempts to go 

unpunished. In the result, the judiciary would be tied to the executive to protect it from 

acts and words w hich in terfere with i ts orderly process. 

As if she anticipated these arguments, McLachlin J. concedes that her remarks relate to 

civil contempt only, and that the criminal conternpt power must remain with the court!" 

The foregoing arguments, however, apply equally to civil contempt. The authority of the 

court is b a t  rnaintained when the court itself controls the process of contempts committed 

against it. Disubedience of a court order is no less an affront to the authonty of the court 

than disrespectful conduct in its face. 

McLachlin Je's other comments relate primarily to Parliament's or the legislatures' ability 

to legislate in respect of the court's inherent jurisdiction. Her difficulty with Lamer C. J. 's 

approach concems the implication that there are aspects of the superior court's jurisdiction 

which cannot be touched by the legislature or by parliament. In her view, "the superior 

courts of this country are controlled by an elaborate matrix of statute and regulation 

limiting the way t h y  exercise powers over their own pro~ess." '~ Parliament and the 

legislatures are entitied to control how the court conducts itself in the administration of 

justice. She argues that provincial rules of court are a primary example of this. Rules of 

court are legislated. Courts are not permitted to substitute their own ideas of appropriate 

rules for those passed by the legislature. Core powers of the court, such as the inherent 



jurisdiction of the court to control its process, defy the principle of the supremacy of 

Parliament and the legislatures. "Al1 of this is simply to restate the generiii principle that 

courts must conform to the nile of law. They . .. must generally abide by the dictates of 

the legislature. It follows that parliament and the legislatures can legislate to limit the 

superior courts' powers, including their powers over contempt.. . " l m  

McLachlin J. makes a good point. In a liberal dernocracy such as ours, courts of law apply 

the law as it is made by the people through their elected representatives. Courts are 

delegated the responsibility of administering the existing law. They apply sanctions to 

those who offend the Crimiml Code, for example. They impose penalties on those who 

commit regulatory offences. They do much more than that, however. They also interpret 

legislation. They settle disputes between pnvate litigan ts according to the common law . 
They determine whether one party's legal nghts take pnority over another's. They 

develop the wmmon law by creating legal rules and tests which organize particular legal 

problems and make their solutions predictable and consistent. They strike down legislation 

which does not conform with paramount legislation , or which places expediency before 

faimess or justice. They change law. They make law. 

Since courts make law as well as apply it, they share with Parliament and the legislatures 

a role in developing the rule of law. McLachlin J. States only half the truth when she says 

that "courts must conform to the rule of  la^.""^ In fact, legislatures and the couas, 

together with the executive, are partners in forming and administering the rule of law. One 

is not more important than the other. According to Peter Hogg, "[tlhere is no general 

'separation of powers' in the Co~tun*on  Act, 1867. The Act does not separate the 

legislative, executive and judicial functions and insist that each branch of govemment 



exercise only 'its own' function. ""' A partnership requires mutual respect and cooperation 

in order to achieve its goals. 

3. Parallels with the Position of Rules of Court 

Histoncally, al1 rules of court were made by judges. Parliament did not intervene. Rules 

were the result of decisions and directions given in particular cases. Rules, or orders, 

developed according to these decisions and directions. Judges of the superior courts 

gradually built up a common law procedure suited to the character of the issues coming 

before them. The "inherent jurisdiction" of the court to control its own process and to 

prevent abuse of its process was well recognized. Parliament then began to legislate in 

respect of various aspects of the common law. "[Wlhen Parliament set out upon its weer 

as law reformer about the middle of the nineteenth century, . . . rather than upset a useful 

and established custom, it clothed the custom with its sanction and elevated it to the dignity 

of statute law. "IL* Jacob States that English judges exclusively made rules regulating court 

procedure until 1830, when Parliament officially recognized and approved the exercise of 

this power and conferred on judges funher specific powers to make rules to regulate court 

p r d i n g s .  In 1832, Parliament delegated the power to the judges of the superior courts, 

to their Rule Committee, on the understanding that the niles would have the force of law. 

In 1894 the Rule Committee was extended to include practising lawyers."' 

"'P.w. Hogg, supra note 13 at 184, as cited by McLachlin J. in MacMillan BIoedeI 
Ltd., ibid.at 760. She quotes Hogg in support of her proposition that legislatures may 
legislate in respect of judicial functions. 1 quote Hogg in support of the proposition that 
courts share the law-making function with Parliament and the legislatures (and the 
executive). 

112~arnuel Rosenbaum, nK Rule-Making Authority in the English Supreme Court 
(Boston: The Boston Book Company, 19 17) at 3-4. 

l13~awb, supra note 92 at 33-34. 



According to Jacob, the establishment of the Rule Committee and the process of statutory 

rule-making did not remove the court's inherent jurisdiction to make rules to govem its 

process. He states that the existence of the Rule Committee of the Supreme Court 

"provides a typical example of judicial power in England and constitutes a characteristic 

feature of the English legal system. " I l 4  Jacob continues by saying: 

But of course, the creation of rule-making authorities, such as the Rule 
Cornmittee of the Supreme Court, has not destroyed or exhausted, but only 
to a certain extent regulated, the inherent jurisdiction of the court to 
regulate its proceedings which continues to tlourish and to be exercised on 
a considerable d e  in the form of what are called Practice Directions. By 
this means, every branch of the Suprerne Coun seeks to regulate its 
proceedings in the areas of procedure which are not directly regulated by 
Rules of Court.. . Even the House of Lords employs the method of issuing 
Practice Directions to regulate its proceeding. 

The Alberta Court of Queen's Bench inhents its inherent jurisdiction from England via the 

Judicaritre Act, and consequently it includes the jurisdiction to make ru le^.''^ The Coun 

of Queen's Bench Act, however, provides that the lieutenant govemor in council by 

regulation may make rules goveming the practice and procedure in the court. '17 The Coun 

of Queen's Bench Act also creates in S. 23 a Rules of Court Committee, one half of whose 

members are judges, and whose role it is to consider the rules of court made under the Act 

and any other Act and make recommendations respecting those rules of court to the 

Minister of Justice and the Attorney General. Because the court's input to this process of 

rule-making is limited, the Alberta Rules of Coun expressly authonzes judges of the Court 

of Queen's Bench to make additional rules where necessary. Rule 964 of the Alberta Rules 

of Coun provides: "The judges of the Court of Queen's Bench and Court of Appeal are 



hereby authorized to alter and amend any Rules of Court or tariffs of costs or fees for the 

time king in force, or make additional Rules or tariffs." This rule is essentially a codified 

residual inherent jurisdiction to make rules. It has not been directiy judicially considered 

and may never have been invoked, except possibly to the extent of issuing practice 

direction S. 

The development of rules of court has been and continues to be a successful exercise of 

cooperation between the judicial, legislative and executive branches of govemment. Today 

the court's inherent jurisdiction to make or "bend" mles of court is primarily residual. In 

1990 the Supreme Court of Canada had opportunity to consider a rule similar to Alberta's 

Rule 964. Rule 7 of the Supreme Court Rules stated that when the Rules contained no 

provision for exercising any right, the Court was able to specify and adopt a procedure not 

inconsistent with the Rules or the goveming Act. Sopinka J. said in relation to this rule: 

In my opinion, it would be extraordinary if the court were powerless to 
remedy the injustice that is conceded as present in this case. As a general 
pnnciple, the rules of procedure should be the servant of substantive rights 
and not the master. 1 believe that this is the underlying rationale of Rule 
7..? 

A number of the Albena Rules of Court attest to the fact that rules of court are intended 

to be servants, not masters, in the effort to provide an effective means of litigating. They 

suggest the power of the court to alter rules and adopt new rules according to the demands 

of justice. Rule 3, for example, provides: "These Rules shall apply so far as may be 

praticable, unless otherwise specially provided, to al1 p r d i n g s  taken on or after that 

&y in al1 actions and other proceedings then pending." Rule 4 provides that al1 matters 

not provided for in the Rules shall be regulated by analogy thereto. Rule 558 provides that 

where there is nonampliance with the Rules, the act or proceeding may be set aside 

either wholiy or in part as inegular or amended or otherwise dealt with. 

"'~eekie v. Messentey, [1990] 1 S.C.R. 219 at 222. 



The court's involvement in the rule-making process is therefore a CO-operative endeavour 

between the three branches of govemment. A small cloud of suspicion, however, tends to 

hover over this highly effective process: " What if the court uses its power to do something 

wrong?" This may have troubled McLachlin J. and the minority in MacMillan Bloedel 

Inc., and it troubles Professor Dockray of The City University of London. In a recent 

article entitled "The Inherent Junsdiction to Regulate Civil Proceedings", Dockray cites, 

without the benefit of context, examples of Engiish courts using the inherent jurisdiction 

to deny a litigant a full hearing, to make orders without listening to the party affected, to 

decline to h e u  an advocate, to exclude a party or the public from the courtroom, to anest 

or to grant bail, to order a party to speak or to keep silent, to require parties to surrender 

their property before judgment, and to submit to search and seizure.'19 He asserts that 

extravagant claims have been made to the effect that the court has inherent jurisdiction to 

order anything it thinks necessary to do justice in pending proceedings.'** "Such a rule is 

too vaguew, he says. It is too "unpredictable to be treated as having the quality of law. 

Taken literally, this claim is an invitation to the court to assume virtually despotic 
Il 121 powers . 

Dockray's commenu are somewhat alarrnist and surprisingly un-English. They belie a 

lack of confidence in courts (a) to respect their proper role in govemment, and (b) to 

adrninister the law judiciously. This is unfortunate, for the entire common law tradition 

depends on confidence in the courts to develop the law according to concepts such as 

faimess and natural justice. Dockray rnay not appreciate the law-making function of courts 

of law. He may not view the rule of law as a cooperative endeavour between the three 

"W. S. Dockray, "The Inherent Junsdiction to Regulate Civil Proceedings" (1997) 113 
L.Q.R. 120 mereinafter "Dockrayn] ai 120. 

'?He cites no authority for this proposition. 

'21~ockray, supm note 119 at 128-129. 



branches of govemment. Like Iago in Shakespeare's Othello, he sows seeds of distrust 

between the partners. 

Dockray is not the first to have been wary of the court's inherent powers. Jacob 

acknowledges the potential for abuse, but finds an even greater potential for abuse without 

the inherent powers. He says: 

It may be objectecl that this view of the nature of the inherent jurisdiction 
of the court postulates the existence of an amplitude of arnorphous powers, 
which rnay be arbitrary in operation and which are without limit in extent. 
The answer is that a jurisdiction of this kind and character is a necessary 
part of the armoury of the courts to enable them to administer justice 
according to law. The inherent jurisdiction of the court is a virile and 
viable doctrine which in the very nature of things is bound to be claimed by 
the superior courts of law as an indispensable adjunct to al1 their other 
powers, and free from the restraints of their jurisdiction in contempt and the 
Rules of Court, it operates as a valuable weapon in the hands of the court 
to prevent any clogging or obstruction of the Stream of justice.'" 

If Dockray's words are taken rnerely as a warning to the courts to continue to observe the 

limits or boundaries of their inherent jurisdiction, then his comments are useful. For 

example, he urges that where "major innovations in procedural law" are concemeû, the 

inherent jurisdiction should be reserved for residual matters only. He States: 

Where procedure is as important as substance, procedural change requires 
the same degree of politicai accountability and economic and social 
foresight as reform of an equivalent nile of substantive law. Major 
innovations in procedural law should therefore be recognized as an 
institutional responsibility , not a matter on which individual judges should 
respect to the please of particular litigants. Procedural revolutions should 
appear first in statutes or in the Rules of Court, not in the law reports? 

lP~acob, supra note 92 at 5 1-52. 

l U ~ k r a y ,  supra note 1 19 at 13 1. 



Dockray urges courts to use their inherent jurisdiction in areas of civil procedure which 

are "only lightly touched by statute or rules or where there has been an important change 

in circ~rnstances."'~~ In fact, Canadian courts are aware of limits to their inherent 

jurisdiction. The Supreme Court has stated that courts are to exercise their inherent 

jurisdiction only where there is a legislative gap; where the court needs to act in the 

circumstances but has no legislative basis on which to do so.I2' Because the law of 

contempt in Canada is not legislated, the gap is filled by the common law . 

3, The Practical Difficulties of Codification 

As for the ability of the legislature to codify conternpt,lZ6 McLachlin Je's argument rnay 

one &y prevail. The constitutional hurdle may be overcome, and the law of contempt may 

becorne codified in Canada as it has been in England. In that event, the common law of 

conternpt will continue to evolve; but it will evolve instead around the various contempt 

provisions of the Chinal  Code or in a separate "Rules of Contempt". Codification of the 

comrnon law of contempt would, and should, parallel the codification of the niles of court. 

It should reflect as nearly as possible the common law of contempt as it exists today, for 

the law as it exists has been fine-tuned over centuries of developrnent. Parliament or the 

legislatures should not attempt to "re-invent the wheel" without first curning to appreciate 

that the law of contempt is currentiy very well suited to its goals. This fact will be seen 

in the chapters which follow. As with the rules of court, judges should have considerable 

input into the codification and on-going creation and revision of the rules of contempt. 

Cooperation and mutual respect among the three branches of govemment should be 

reflected in wntrol of the conternpt power as it is reflected in the rule-making power. The 

court's inherent jurisdiction would remain intact. It would not be destroyed or exhausted, 

- -- 

'%id. 

125A9eson v. Newfoundland (Director of Child Werare), [1982] 2 S.C.R. 716. 

lU~ote that this question was not before the court, and its comments are obiter dicta. 



but only to a certain extent regulated. In the event of legislative gaps, or in circumstances 

where application of a mle would defeat justice, the court would resort to its inherent 

jurisdiction in performance of its duty to protect the court from those who would abuse it. 

That said, there exists no compelling reason to codify the law of contempt - as there is no 

wmpelling reason to codify the law of torts or the law of contract. The law of contempt 

is a substantial body of law. Chapters 3 and 4 of this thesis are devoted to understanding 

the elements of only one isolated form of contempt - one form among possibly severai 

dozen. If the law of mntempt were codified, a substantial code would be required, 

possibly as substantial as the current form of the rules of court. It would be in constant 

need of revision, as new varieties of contempt are committed from time to time, as new 

circumstances arise, and as changes to the law are required to reflet changing perspectives 

of faimess and justice. Codifying the law of contempt would be an undertaking comparable 

to codifying the law of tort. 

There is a further difficulty with which drafters of a code of contempt must contend. The 

court's inherent jurisdiction to punish for contempt of coun may, depending on the 

circumstances of the case, overlap two other areas of inherent jurisdi~tion.'~' Where the 

court punishes a solicitor, the contempt power overlaps the court's supervisory jurisdiction 

over officers of the coudz8 Where the court punishes a person for interfenng with the 

in It is not hown whether the court's inherent jurisdiction is one power or several 
distinct powers. In Dockray's opinion, there are several inherent junsdictions, not one. See 
Dochy, supra note 119 at 121. 

IZ8sir William Holdsworth wntes in his History of English Law, supra note 30 at vol. 
m, p. 391, that the contempt power was originaily used, "firstly, to punish direct 
disobedience to the process of the court, and secondly, to punish aii kinds of irregularities 
and misfeasances of officiais of the court." The court applied a summary power of 
cornmitta1 over its officers in respect of contempts done in the execution of their office. 
See Sir John Charles Fox, "The Summary Process to Punish Contempt" (1909) 25 L.Q.R. 
238 at 245. Court officers included barristers and solicitors, receivers, liquidators, 
sequestrators, sheriffs, bailiffs, jurors, witnesses and even judges of infenor courts. See 



court's procedure, the contempt power overlaps the court's inherent jurisdiction to contml 

its process and prevent abuse of process. Speaking in relation to the overlap of the 

contempt power and the W U ~ ' S  power to control its process, Jacob States: "The two heads 

of powers are generally cumulative, and not mutually exclusive, so that in any given case, 

the court is able to p r d  under either or both heads of juri~diction."~~~ Presumably 

where the overlap of these jurisdictions involves a lawyer, the court's supervisory 

jurisdiction becornes involved as well. The result is a complex combination of powers. 

Where the court is seized with a situation where a lawyer interferes with the conduct of 

litigation by failing to appear, three heads of powers are engaged. The court may punish 

the lawyer for contempt of court, for interfenng with its process, for dereliction of duty 

or misfeasance,lM or for any combination therwf."' 

also Holdsworth, ibid. at 391 -394. The reference to inferior court judges being susceptible 
to the cuntempt power is interesting. Sir William Blackstone indicates in his 
~mntenrades, supra note 55 at 284 that in ferior judges and magistrates were summarily 
punished for acting "unjustly, oppressively, or irregularly in administenng those portions 
of justice which are intrusted to their distribution, or by disobeying the king's writs issuing 
out of the superior courts by proceeding in a cause after it is put a stop to or removed by 
writ or prohibition, certiorari, error, supersedeas and the like, for, as the king's superior 
courts (and especially the courts of king's bench) have a general superintendence over ail 
inferior jurisdictions, any compt or iniquitous practices of subordinate judges are 
contempts of that superintending authority whose duty it is to keep them within the bounds 
of justice. " At the same tirne, jurors were fined for eating and drinking before giving their 
verdict, or for failing to appear. Shenffs and undersheriffs were attached for pennitting 
the jury to go at large. Attorneys were punished for irregularities such as scandalizing the 
court or for sharp practice. See Holdsworth, ibid. at 392. They were punished for fraud 
and corruption, injustice to their clients or other dishonest practice. See Sir William 
Blackstone, ibid. at 284. niey were punished for purposely causing delay in litigation and 
for issuing frivolous process. For these offences they could be imprisoned without bail, 
fined and stmck off the rolls. These officers fell under a special disciplinary jurisdiction. 
See Fox, ibid. at 244-45. It was thought that maipractice of the officers reflected some 
dishonour on their employers which, if it went unpunished, would create arnong the people 
a disgust against the courts themselves. See Sir William Blackstone, ibid. at 284. 

'"~acob, supra note 92 at 25. 

'%e court's inherent jurisdiction to punish officers of the court continues to exist 
despite legislation such as Alberta's Legal Profession Act, R. S .  A. 1980, ce G9.1 which 



This phenornenon of overlapping jurisdictions has not b e n  problematic in the common law 

because the court's goal has always been one: to maintain the court's integrity. The cases 

do not always describe the particular heads of jurisdiction which are invoked to punish a 

lawyer for failing to appear in court at the appointed date and tirne. Nevertheless it is clear 

that the three heads of jurisdiction are involved in a significant number of the cases. Any 

proposal to codify the law of contempt must be sensitive to the existence of several 

inherent jurisdictions. It must ensure that the court retains its jurisdiction to supervise 

officers of the court. This would require a special section relating to officers of the court. 

It would require a listing of (a) the duties of each kind of officer;'" @) the ways in which 

those duties may be breached; (c) the required mens rea for each breach of duty; and (d) 

penalties and remedies in respect of each form of breach of duty. This would be a 

substan tial undertaking. 

B. The Summary Process 

The inherent jurisdiction is also manifest in the summary process employed when the 

contempt power is invoked. The court rnay employ the procedure which best suits the 

circumstances. Where the contempt is committed away from the court and is not urgent, 

establisha the Law Society and its discipline committee. In Myers v. Elmon, [1940] A.C. 
319, Lord Wright imposed costs sanctions in respect of a lawyer who had acted improperly 
in the conduct of litigation and said: "The underlying principle is that the court has a nght 
and a duty to supervise the conduct of its solicitors, and visit with penalties any conduct 
of a solicitor which is of such a nature as to tend to defeat justice in the very cause in 
which he is engaged professionally.. . This summary procedure may often be invoked to 
save the expense of an action ... The jurisdiction is not merely punitive but 
wmpensatory." Costs sanctions against lawyers are now containeci in the rules of court and 
the court need not invoke its inherent jurisdiction. This is a further example of 
overlapping inheren t powers. 

"'~here is an interface as well with the law society 's disciplinary process and the 
provincial code of ethics. 

'%e rights and duties of receivers, sheriffs, lawyers, bailiffs, etc., would differ h m  
one another. 



the coun rnay choose to summon the aîleged contemnor to a show cause hearing to be held 

within two weeks. Where the contempt is committed in the face of the court and is 

particularly egregious, the court rnay choose to hold the show cause hearing the same or 

the following day, or even make a finding of guilt immediately. In each case the judge 

must determine the most appropriate procedure, guidai by the object of wntempt power 

on the one hand, and by principles of faimess on the other. A great deal of trust is reposed 

in a judge to exercise her powers judiciously. If the judge fails to employ the contempt 

power judiciously, she may be appealed from, repnmandeû by the chief justice or may 

ultimately be rernoved from office.13' Removing the contempt power is not an option. 

The summary process is an extremely important aspect of the conternpt power. Some 

interpret the word "power" in the term "contempt power" to be summary process itself.'" 

Summary process means essentially that the court adopts a method of procedure which is 

different from the ordinary trial procedure. The court exercises its powers without a 

normal trial. 13' Jacob wntes, "The distinctive and basic feature of the inherent jurisdiction 

of the court is that it is exercisable by summary process, Le., without a plenary trial 

conducteci in the normal or ordinary way, and generally without waiting for the trial or for 

"'Se Jiulges Act, R.S.C. 1985, c. J.1, Part II regarding removal of superior court 
judges. 

lY~drian Popovici, author of L'outrage au tribunal (Montreal: Themis, 1977) refers 
at 130 to conternpt of court as part power and part offence. There is an offence which 
attracts pend sanctions, and there is a power of the court, notably to find and penalize for 
the offence by means of the summary procedure. Popovici is cited with approval by 
Lamer C.J. in MacMillan Bloedel, supra note 84 at 745. I would disagree with Popovici. 
The "power" in the "conternpt power" is the very jurisdiction of the court to find sorneone 
in contempt and punish accordingly. The jurisdiction to act in a summary fashion is 
additionai to this power; it is a complementary power; essential in some circumstances but 
not in others. 

'35~ummary proceedings against alt manner of contempts of  COU^ is said to have been 
derived primariiy from the practice of the Star Chamber and which was adopted by 
cornmon law judges (ai least since 1641) when the Star Chamber was abolished. See 
Jacob, supro note 92 at 26; Holdsworth, supra note 30 at 393. 



the outcome of any pending or other proceeding, " 13' The exact procedure for the summary 

detmination of a case of contempt rnay Vary from case to case. 13' The Canadian Judicial 

Council gives judges a broad discretion to act as the circumstances of each case rnay 

require: 

The judge can adjourn the matter until the end of a pending trial, if any, or 
deal with it irnmediately as circumstances rnay require, and the judge can 
rely upon his or her own knowledge if relevant, or hear evidence or read 
affidavits or act on a combination of these sources of fact. The important 
point is that the court is not required to wnduct a trial or hearing alleging 
criminal conternpt in accordance with the Rules of Court. There are no 
pleadings (although there rnay be affidavits). There rnay or rnay not be 
discovery or cross-examination on affidavits as the court orders. There is 
no right to triai by jury, and the matter rnay be resolved expeditiously or 
in a more forma1 way as the court considers appropriate.13' 

The wurt is not bound by time limits or other procedural rules "except, of course, the 

principles of fairne~s", '~~ which have been summarized as follows: 

(a) the alleged contemnor is in fact invited to answer in respect 
of a specific offence; 

@) if he opposes the motion he has the right of a full and fair 
trial; 

(c) he is presumed innocent until he is proven guilty; 
(d) the Crown has the burden of proving his guilt beyond a 

reasonable doub t ; 
(e) he has the right to cal1 witnesses in his defence; 
(f) he cannot be cornpelled to testify; 

lM~acob, supra note 92 at 25. 

'37Soune Guidelines, supra note 18 at 17. There are several degrees of summary 
process, and the fact that the procedure adopted was by onginating notice rather than by 
indictment already indicates a form of summary process. See Tilco Plmics Ltd. v. 
S k u # ~ ,  [1967] 1 C.C.C. 131 at 147 (Ont. H.C.). 

' 3 a ~  Guidelines, ibid. or 20-21. 



(g) before he even appears in court he is presented in an 
affidavit form with al1 of the evidence against him and 
knows exactly not only the charge which he must answer but 
also the evidence which he must meet; and, 

(h) he has the full right of appeal from conviction and sentence 
by virtue of the Criminal Code.140 

According to Jacob, the summary process was used "from earliest times" in relation to the 

offences of (a) contempt in the face of the court, @) disobedience to the process of the 

court, and (c) irregularities and misfeasances of its officers. Proceeding by means of 

summary process was therefore typical of cases involving the court's inherent 

juri~diction.'~' Lord Blackburn explained the reason for this in Skipwonh's Case: 

Now, it may happen, and in many cases does happen, that persons interfere 
for the purpose of preventing that ordinary course of justice. There are 
many decided cases in which such an attempt has been made ... Most 
things which are done in that way rnay be liable to punishment by the 
criminal law, or they rnay be conspiracies punishable by the cnminal law, 
or they rnay be assaults punishable by the criminal law; and generally, if 
there are attempts to influence the due course of justice, they would be 
punishable by the criminal law. But then, if we are to wait for that to be 
done by ordinary criminal process and an ordinary trial, there might be 
great mischief done, because that process is slow, and before that process 
could corne into train the mischief would be done by the due administration 
of justice king hampered and thwarted. For that reason, from the earliest 
times, the Supenor Courts ... have always had power to deal summarily 
with such cases. ld2 

l%e Smallwd (1980), 25 Nfld. & P.E.I.R. and 68 A.P.R. 198 at 204-205 (Nfld. 
S.C.); R. v. Robinson-Blackmore Prinring und Publishing Co. (1989), 48 C.R.R. 327 
(Md.  S.C.). The Canadian Judicial Council supports this statement of the law in Some 
Guidelines, ibid. at 2 1. 

"'III making this statement, Jacob relies on the highest authonties: Fox, History of 
Contempt of Coun, supra note 23, and Holdsworth, Hisrory of English Law, supra note 
30, which were based on articles published by Fox in 24 L.Q.R. (1908), pp. 184 and 266 
and 25 L.Q.R. (1909) at 238 and 354. Jacob also relies on Oswdd, supra note 25 at 3. 

ld2[1873] L.R. 9 Q.B. 230. 



Possibly the most important purpose of the contempt power is to prevenr interference with 

the administration of justice. The contempt power seeks to curtail actions which, if left 

unstopped, would tend to'43 impede the course of justice. Prevention can only occur where 

there is the power to act before there is actual interference with the administration of 

justice, or to stop the interference where it has begun.Iu Laskin I. stated in R. v. 

McKeown that "[tlhe summary procedures had and have their justification in the ne&, 

according to the circumstances, to deal im mediatel y with any obstruction or outrage 

affecting the conduct of judicial proceedings or interfering with the orderly processes of 

the law or involving a disobedience to the orders of a court or Judge. "14' Spence J. added 

in the same case that "[wlhen a contempt is 'in the face of the court', in most cases it 

cannot be dealt with efficiently except immediately and by the very judicial officer in 

whose presence the contempt was committed. No other course would, in most cases, 

protect the administration of justice. " 146 

The existence and exercise of the summary process is controversial. In fact, according to 

the Law Reform Commission of Canada in its Repon 17, the mnjoriry of criticism levelled 

against contempt of court relates to the summary pr~edure.'~' Much of the controversy 

14%e acnrs reus of contempt consists of acts which either do or which "tend to" 
interfere with or obstruct the course of justice. See Chapter 1, subheading D(3) 
"Committing Acts of Disrespect", and Chapter 3, headings A "The Meaning of the Term 
'Calculated' " , and D "The Measure of Contempt" . 

lU~hillinwre Repon, supra note 99 at 2. One author on the subject of contempt has 
stated, "Though al1 societies punish people for what they have done, only the cornmon law 
punishes man 'in order to do violence to his incoercible freedom to do or not to do 
something' ... The sanction is aimed at resisting will." See Goldfarb, supra note 24 at 3. 

"'R. v. McKeown, supra note 77 at 9, Laskin J. 

"2bid. at 7. He mtinued at p. 8: "When, however, the contempt is not "in the face 
of the court", then it can be dealt with subsequently before any other tribunal . . . with the 
accused being permitted al1 the protections of an ordinary trial forjm ordinary offence. " 

"'Law Reform Commission of Canada, Repon 17: Conrempt of Coun (1982) at 15. 



revolves around the summary process being applied to contempts cornmitted away from 

the court. Sir John Charles Fox devoted lengthy essays and an entire book to the thesis 

that the surnmary process was not onginaily applicable to contempts cornmitted away frorn 

the court. "' Resort to the summary process may involve a curtailrnent of a party 's right 

to have his case on the merits heard by a court of law in the ordinary way at a trial.149 

Laskin J. stated in R. v. McKeown that the principles of fair hearing before an impartial 

tribunal "have had a stunted application at best in the summary procedures that have for 

long characterizai judicial control of various types of contempt, whether committed in the 

view of the court or out of court. "l" This is a prirnary reason why the courts are urged to 

find contempt only in the clearest cases where contempt is evident beyond reasonable doubt 

or argument. "The exercise of the juridiction should not be pressed a single point beyond 

the genuine necessities of the case - necessities, 1 mean, that are founded on realities 

estimated by a mind that shirks no issue and tums a blind eye to no facts."lsl Since 1982, 

criticism of the summary power has been made by Charter challenge. 

Charter challenges have taken the following forms: 

aileged violations of S. 7, right to life, liberty and security of the person 
and the right not to be deprived thereof except in accordance with the 
principles of fundamental justice, including alleged violations of the right 
to be notified of the particular allegations of contempt, the right to a 
hearing, the nght to make full answer and defence including the nght to 

l49upro notes 23, 25 and 128. Fox's essays and book attack Wilmot J.'s 
pronouncement in R. v. Almon, supra note 27: " And the issuing of attachments by the 
Supreme Courts of Justice in Westminster Hall, for contempts out of Court, stands upon 
the same immemorial usage as supports the whole fabrick of the common law; it is as 
much the 'lex teme,' and within the exception of Magna Charta, as the issuing any other 
legal process w hatsoever . " 

149~awb, supra note 92 at 30. 

l M ~ .  v. McKeown, supra note 77 at 8-9. 

'?4noniey General v. #'Kelly, [1928] I.R. 303 at 326 (High Ct.), Meredith J. 



counsel, the right to cross-examination and the right to submit or cd1 
evidence, and the nght not to be compellable as a witness at the hearing. 

alleged violations of S. IO@), the nght to obtain and instruct counsel; 

allegeû violations of s.ll(a), the right to be informed of the specific 
offence; and 

alleged violations of S. ll(d), protection against conviction by a biased 
tribunal and the right to be presumed innocent until proven guilty beyond 
a reasonable doubt. 

None of these challenges has resulted in a finding that the summary procedure violates 

Chaner standards. '" While courts must generally extend to alleged contemnors every 

Chorter protection available to them, there remain possible circumstances in which a court 

might be justified in denying a Chaner protection. Lamer C. J. said in R. v. K. (73.) that 

natural justice requires the court to put the witness on notice that he or she must show 

cause why they should not be found in contempt. The court must provide an adjoumment 

sufficient to offer the alleged contemnor an opportunity to be advised by counsel and to 

be represented by counsel if he or she chooses. The court must, upon finding contempt, 

provide the opportunity to make representations as to appropnate sentence. "[Tlhere may 

be some exceptional cases, involving misbehaviour in court, where the failure to take one 

or d l  of the steps 1 have outlined above will be justified subject to whatever qualifications 

"*see, for example, McClure v. Bachein (1987), 17 C.P.C. (2d) 242 (0nt.H.C.); 
R. v. Winrer (1986), 46 Alta. L.R. (2d) 393,72 A.R. 164, 53 C.R. (3d) 375 (C.A.) (sub 
nom. Wînter v. R.); Doz v. R. (1985), 37 Alta. L.R. (2d) 253,59 A.R. 185 (sub nom. R. 
v. Doz), 19 C.C.C. (3d) 434 (Alta. C.A.), reversed on other grounds [1987] 2 S.C.R. 
463,U Alta. L.R. (2d) 289; R. v. Cohn (l984), 15 C. C. C. (3d) 150, 13 D. L.R. (43 680 
(Ont. C.A.), l ave  to appeai to S.C.C. refused (1985), 58 N.R. 160; R. v. Bridges (IWO), 
58 C.C.C. (3d) 1, 48 C.R.R. 356 (B.C.S.C.); Everywmn's Health Centre Sociery 
(1988) v. Bridges, (1990), 62 C.C.C. (34) 455, 78 D.L.R. (49 529, 54 B.C.L.R. (2d) 
273 (C.A.), supplementary rasons at 47 C.P.C. (2d) 97. And see kffrey Miller, supra 
note 22 at 24-32. 



might be warranted in the context of a Chaner challenge to instonter proceedings. "'*' The 

R. v. K. p.) decision relates only to cases where the summary procedure takes the 

imtanter fom. The merely abbreviated format for contempt procedures generally has 

never been constitutionally challenged. 

The importance of the summary procedure to the conternpt power highlights an interesting 

aspect of the law of contempt, namely, that the law of contempt is essentially procedural 

law. Both the cuntrol-of-prdure and contempt-of-court aspects of the court's inherent 

jurisdiction are exercisable as part of theprocess of the administration of justice. Inherent 

jurisdiction is part of the "machinery" of justice. The inherent junsdiction of the court to 

regulate its proceedings and to punish for contempt is prirnarily procedural law, and 

secondarily substantive law . lY The court's inheren t jurisdictions (the contempt power, 

control over court process, and control over officers of the court) represent procedures 

which the court employs to keep the strearns of justice flowing. Taking measures 

summarily to prevent abuse of its process keeps the litigation process fair and tme to its 

purpose. Punishing summarily a person in contempt "provides a protective umbrella under 

which the litigant parties may fairly proceed to the determination of the issues between 

them free from bias and prejudice and free from any interference and obstruction of the 

due process of the court. "'" 

' 5 3 ~ .  v. K. (a.), [1995] 4 S.C.R. 186, 102 C.C.C. (3d) 18 at 26. Lamer C L ,  on 
behalf of the majonty, overtumed the conviction because the alleged contemnor had not 
ban  afforded tirne to secure counsel, etc. It was the dissenting opinion of Major J., 
however, that the facts amply warranted the application of insfunter proceedings. See also 
discussion in Chapter 5, heading D "The Appropriate Speed at which to make a Finding 
of Contempt" . 

ln~acob, supra note 92 at 24. Certainly the law of contempt is a body of substantive 
law as weii. Chapters 3 and 4 show this to be me.  The substantive law concems the 
circumstances in which the conternpt power is engaged. The substantive law serves a 
procedural purpose. 

'''~bid. at 29. 



The procedural aspect of the contempt power is a further point which must be considered 

in the drafting of any proposed code of contempt. Proposais for codification have been 

made on the assumption ihat contempt rules would be included in the Crimiml Code. 

Lamer C.J. has stated, however, that "cnminal contempt is unique among crimes. It may 

even be inappropriate to cal1 it a crime. "lM He referred to contempt as a "power". The 

"power [of contempt] is commonly expressed, in the English and American jurisprudence 

and S. 9 of the CtimimI Code, as the judge's power to punish for contempt. "'" Section 

9 of the C r i m i ~ l  Code, indeed, refers on the one hand to cornmon law offences, and on 

the other hand to "the power, jurisdiction or authority that a court, judge, justice or 

magistrate had, immediately before the 1" day of April, 1955, to impose punishment for 

contempt." In Vuilluncoun v. nie Queen, Chouinard J. on behalf of the court adopteû the 

following words of the trial judge: 

pranslation] The first point to be noted from reading this section is that the 
legislator rnakes a very clear distinction between an offence contained in the 
Criminal Code or in an Act or ordinance in force, and the power. 
jurisdiction or authoritv of a Court to impose a penalty for contempt of 
court. He has accordingly created a very clear distinction between offences 
and crimes, on the one hand, and the power to impose a penalty for 
contempt of court on the other. 15* 

Chouinard J. concluded that a finding of contempt was not the same as a conviction for an 

offence under the CnmiMl Code or any other statute. '" Chouinard J. was refemng to the 

fact that the contempt power is applied pnmarily in an effort to keep the course of justice 

' s ~ ~ l l a n  Bloedel, supra note 84 at 743. 

InR. v. K. (B.), supra note 153 at 195 (emphasis in original). 

"'[1981] 1 S.C.R. 69 at 72 (emphasis in judgment of Chouinard J.). 

lJ91bid. at 74. Cf. R. v. Cohn, supra note 152 at 14 (CR.) where Goodman J.A.states 
that for the purposes of Chaner protections relating to due process, contempt of court in 
the face of the court "has the characteristics of a criminal offence and constitutes a cnminal 
matter." 



clear, and secondarily in an effort to punish those who would obstruct it. Accordingly, a 

proposed codification of the law of contempt should reflect not only its "criminal" aspect 

but also its procedural aspect. This may involve a "code of ethics" or "criminal code" 

format, or it may involve a "rules of court" format, or a combination of the two. Clearly 

a codification of the contempt power cannot consist solely of a statement of prohibited 

conduct, for this would eliminate the power to proceed summarily - something which 

should not and cannot be done. 

CONCLUSION 

The court's inherent jurisdiction to keep the streams of justice flowing freely is, as Jacob 

suggests, absolutely essential to the court. The power is its very life-blood; its very 

essence, its immanent attribute. In the case of the power to prevent abuse of process, the 

court must have the power to penalize litigants who misuse the legal process. "Without 

such a power, the court would have form but would lack substance." In the case of 

misfeasance of officers of the court, the court must have the power to correct and to 

discipline. In the case of the contempt power, the coun must have the coercive power to 

punish wntemnors. This was the thrust of the account of Prince Henry's contempt of 

court, reviewed in Chapter 1. The court must have the authority to fulfil the judicial 

function of administenng justice. The power - the coercive force - found in the contempt 

power is manifest in the fact that it is inherent in the very nature of a court of law, and that 

it may be exercised immediately if necessary. In the event that contempt provisions are 

codified, the court's jurisdiction to punish for contempt outside of those provisions remains 

in reserve. The jurisdiction cannot be removed from a coun without rendering the court 

entirely powerless, without jeopardizing the rule of law. 



CHAPTER III LAWYERS FAILING TO APPEAR IN COURT: 
THE ACTUS REUS 

Occasionally a lawyer fails to appear in court at the appointed date and time to conduct 

litigation on behalf of his or her client. This failure to appear has been found to be a 

contempt of court. It is but one kind of contempt, one isolated manifestation of disrespect. 

Because the law is fairly well-developed in respect of this kind of contempt, however, it 

is capable of revealing much about the nature of the offence. 

It reveals that each kind of contempt has characteristics in common with other kinds of 

contempt. These characteristics are found primarily in the broad and general pnnciples 

of the offence, namely, that the object of the offence is to stop, prevent and punish for 

conduct which is disrespectful of the court - that is, conduct which undermines public 

confidence in the court and interferes with the court's business. It reveals that there 

remains some tension in the law as to whether to punish as contempt disrespectful conduct 

which tends to undermine public confidence. Appellate courts tend to overlook this aspect 

of contempt. They concentrate their efforts on punishing those who gnnd the court's 

business to a halt in a senous and somewhat shocking way. 

A close look at this one forrn of contempt also reveals that each kind of contempt has 

characteristics which are unique to it. These characteristics are found pnmarily in the 

details of the offence. Contempt committed by a lawyer failing to appear, for example, 

involves a lawyer. A lawyer has a number of duties and privileges by virtue of engaging 

in the profession of law. A failure to appear in court implies the breach of several of these 

duties. One of the duties involves the failure to meet a standard of conduct expected of 

a lawyer who has double-booked wurt appearances. This common law standard of conduct 

is a perfect example of the intricate worlsngs of the iaw of contempt. The common law 

has crafted the offence in such a way as to be sensitive not only to the general objects of 



the cuntempt power, but aiso to the details of the particular forrn of contempt. While it 

may or may not be possible to say this of every form of contempt, the cases on lawyers 

fding to attend court provide a sufficient indication of the offence. The "line dividing 

discourtesy from contempt" (a phrase discussed below) may not be drawn with exact 

precision, but neither is it unduly vague. It was held in R. v. Nova Scotia Phannuceutical 

Society that a statutory provision or an offence is unconstitutionally vague only where it 

does not provide an adequate basis for legal debate, or does not sufficiently delineate any 

area of risk.l6' In the case of lawyers failing to appear in court, it will be seen bat there 

is a very clear area of nsk and sufficient basis for legal debate. 

This Chapter examines the acius reur of contempt by a lawyer failing to appear in court, 

with a view to identifying the wrong committed and noting its complexity. The next 

chapter examines the mens rea in the same light. To better understand the particular 

offence, the reader is referred to the 16 cases digested in the Appendix to this thesis. They 

provide a bnef o v e ~ e w  of the ways in which this form of contempt has been committed 

(or not committed, as the case may be). 

The actus reus of an offence generally is the conduct which is required, by the offence's 

definition, to have occurred for the offence to be c~rnrnitted.'~' In Chapter 1 the traditional 

definition for criminal contempt of court was set out as follows: 

Any act done or wnting published calculated to bnng a court or a judge of 
the court into contempt, or to lower his authority, is a contempt of court. 
That is one class of conternpt. Further, any act done or wnting published 

 la^. v. Nova Scotia Phamtaceutical Sociery, Cl9921 2 S.C.R. 606, 74 C.C.C. (3d) 
289. 

l6'~olvin, Eric, Pn'nciples of Criminal Low (2d ed) (Toronto: Thomson Professional 
Publications, 1991) at 49. 



calculated to obstruct or interfere with the due course of justice or the 
lawful process of the court is a contempt of court.'" 

It is the second class of contempt which captures contempt by a lawyerts failure to appear 

in court. Contempt by failing to appear is an act caiculated to obstruct or interfere with 

the due course of justice or the lawful process of the court. Jurisprudence addressing this 

failure to appear shows that there is more to this definition than mets the eye. 

In this Chapter 1 shall consider the following issues bearing on the actus reus of contempt 

by a lawyer's failing to appear: 

A. The meaning of the term "calculated"; 

B. Acts as "prima fade conternpt"; 

C. The harms caused by failing to appear, including 

1. breach of duty to client; 

2. breach of duty to the court 

(a) disobedience of a court order; 

@) breach of the standard of conduct; 

(c) causing inconvenience and embanassment; 

D. The measure of contempt; 

1. the line that divides discourtesy from contempt; 

2. the requirement of seriousness; 

3. institutional differences in assessment; 

(a) appellate courts fail to appreciate the gravity 

of contempt; 

@) triai levei judges are overly sensitive; 

(c) judges have various understandings of their 

contempt jurisdiction ; 

1 6 2 ~ .  v. Gray, [1900] 2 Q.B. 36 at 40. 



(d) trial judges appreciate that stopping " petty 

contempt prevents erosion of public confidence; 

(e) implications of institutional differences; 

E. Recommendations with respect to reform proposais. 

A. The Meaning of the Term wCalcuIated" 

It was established in Chapter 1 that the word "calculated" in the traditional definition for 

contempt means "tending to" or "likely to" or "presenting a risk McIntyre J.A. 

stated in R. v. Hill: 

The word "calculated" as useû here is not synonymous with the word 
"intended". The meaning it bears in this context is found in the Shorter 
Oxford English dictionary as fitted, suited, apt: see Glanville Williams 
C'minai Law: General Pan, 2nd eû (1961), p. 66. '" 

The law of contempt is interested in acts or words which affect the administration of justice 

on two levels. Contempt is found in acts or words which actually, visibly, concretely or 

obviously obstruct the court or interfere with its process. It is also found in acts or words 

which tend to, or which are likely to, or which are fit or apt or suited to obstruct the court 

or interfere with its process. Either one or both of these levels of actus reus may operate 

in a finding of contempt by a lawyer failing to appear. If it is the court's duty to prevent 

interference with the administration of justice,165 then it must have the power to punish, 

'"Borne & Lowe, supra note 22 at 60; The Hon. J. C. McRuer, supra note 4 1. See 
also Smith & Hogan, supra note 3 at 769 where the authors state that the actus reus of 
criminal contempt of court is any conduct which either (a) has a tendency or @) is intended 
to obstnict or prejudice the course of justice in present or future legal proceedings. 

v. Hill, supra note 4 1  at 68 (B.C.C.A.), adopteû in R. v. Aster (No. l ) ,  supra 
note 41 at 454 and R. v. Anders, supra note 41 ai 516 (O.R.). 

' a ~ e  Dwcan, [1958] S.C.R. 41, 11 D.L.R. (2d) 616, Kenvin C.J., quoting with 
approval from Hahbury 's vol. 8 (1954) at p. 5: "It is not fiom any exaggerated notion 



not only for interferences already committed, but for interference which is about to be 

committed. Acts which tend to obstruct the course of justice are dealt with in the same 

manner as acts which have actually obstnicted the course of justice.'66 

B. Acts as V r U M  Facie Contempt" 

It has k e n  said on many occasions that the failure of counsel to appear at a duly fixed 

court hearing is primo focie a contempt of court.'67 The very failure to appear is the octus 

reus of the offence because it obstructs or interferes with the due course of justice or the 

lawful process of the court, and the court has seen the failure to appear with its own eyes, 

so to speak. It has a prima facie case against the accused contemnor. When a lawyer fails 

to appear for court, the client's case cannot proceed. The administration of justice is 

delayed, not only in respect of the particular case which cannot proceed, but in respect of 

subsequent cases as well. Labrosse I .A.  in R. v. Glaner stated, "As criminai cases fail 

to move foiward because of indifferent conduct of defence counsel, public respect for the 

administration of justice suffers. "'" He quoted from R. v. Askov: "The failure of the 

justice system to deal fairly, quickly and efficiently with criminai trials inevitably leads to 

of the dignity of individuals that insults to judges are not allowed, but because there is 
imposed on the court the duty of preventing brevi manu any attempt to interfere with the 
administration of justice. " 

'"~ee discussion of the implications of the words "tend tot' in Chapter 1, heading D(3) 
"Committing Acts of Disrespect". 

16'~ .  v. Aster (No. l),  supra note 41 at 451, R. v. Pinr, [1980] 1 W.W.R. 77 at 86, 
50 C.C.C. (2d) 65 (Man. C.A.); Barme v. rite Queen [1977] 2 S.C.R. 121, (1976), 29 
C.C.C. (2d) 189, 68 D.L.R. (3d) 260; R. v. McKeown (1971), 2 C.C.C. (2d) 1, 16 
D.L.R. (3d) 390, [1971] 2 S.C.R. 446; R. v. Jones, supra note 78 at 194 (C.C.C.); 
CoMdo v. Young, supra note 76 at 22. In R. v. Jones, the Ontario Court of Appeal 
stated: '[Judge Dodds] held that failure Co attend at a preliminary hearing, when under an 
obligation to do so, was prima f d e  contempt of court. We are in agreement that this is 
an accurate statement of the law. " 

1 6 ' ~ .  v. Glasner, supra note 70. 



the comrnunity's frustration with the judicial systern and eventually to a feeling of 

contempt for court procedures. " 169 

Failing to attend court at the appointed date and time is the actur reus of contempt.'70 

Although convictions for contempt are normally made where a lawyer has failed to appear 

for a trial or a preliminary inquiry or a pretrial, the nature of the court appearance - 
whether it is a trial or a set-date - is not determinative. "The cases rnust be decided on their 

own facts and there may be a finding of contempt for any scheduled appearance for which 

the lawyer has agreed to appear on his client's behalf where his failure to do so is likely 

to impede the administration of justice. "17' Tardiness in appearing rnay also, under certain 

circumstances, constitute a contempt of court. ln Repetitive failure to appear, or repetitive 

tardiness for that matter, rnay lead to a finding of conternpt. 17' In R. v. Stong for example, 

the coun found no contempt because Stong showed no disposition to be constantly in 

disregard of his obligations to the court. '74 

The pronouncement that failure by counsel to appear isprima fade contempt of court may 

appear to suggest that contempt of court is an absolute or strict liability offence. In fact, 

v. Askov, [1990] 2 S.C.R. 1199 at 1221, quoted by Labrosse J.A. in R. v. 
Glmner, ibid . 

1 7 0 ~ .  v. Anders (Co. Ct.), supra note 41 at 521, R. v. Asrer (No. I ) ,  supra note 4 1 at 
454. The (ICIZAS reus must be proved beyond a reasonable doubt; although this is rarely, 
if ever, necessary for the offence of failing to appear in court since the failure to appear 
takes place in the presence of the court: R. v. Anders, supra note 41 at 5 13. 

"IR. v. G l a w r ,  supra note 70 at 753 per Labrosse I.A., dissenting. 

'?t. v. Fax (1976), 13 O.R. (2d) 246 at 248,30 C.C.C. (2d) 330,70 D.L.R. (3d) 577 
(C.A.). 

'% v. Bicknon (1985), 46 C.R. (3d) 286 at 288 (Ont. H.C.). 

"'R. v. Stong (1975), 9 O.R. (2d) 785 at 787, 26 C.C.C. (2d) 330 (Ont. C.A.). 
"Dispositionn in this wntext is a reference to the actw rem. Stong did not commit the act 
on a muent basis. 



this is not so. '" It indicates only that the course of justice has been obstructeû and that it 

looks as though the lawyer may have committed a contempt. It must still be shown that 

the lawyer had no reasonable excuse for his failure to attend, and it must be shown îhat the 

mens rea element was present beyond a reasonable doubt. Excuses and mens rea are 

exarnined at the show cause hearing, which is discussed in Chapter IV. 

C. The H a m  Caused by Failing to Appear 

The various judgments discussing contempt by failing to a p p  comment extensively on 

the "wrong" underlying a lawyer's failure to appear. Interfenng with or obstructing the 

court's business is the most obvious "wrong" committed, but it represents only the most 

superficial level of the harm caused by the acw rem of contempt. Interference and 

obstruction are only the bare bones of the actus W. Judicial cornmentary (Le., the 

common law) puts meat on the bones. It shows what is really wrong with a lawyer's 

failure to appear. In doing so, the common law provides insight into the goals or 

objectives of the contempt power. 

Judicial wrnmentary on the actus rem is premised to a considerable extent on the role of 

lawyers in the administration of justice. Lawyers are "officers of the courtw. They hold 

a position which carries with it a number of privileges and duties. The privilege of 

practising law lies essentiaily in the function of advocating a fellow citizen's interests or 

rights before tribunals where those interests or rights will be adjudicated. The honour 

"'~t has been suggested, for example, that sub judice contempt and contempt by 
scandalizing the court, both of which are forms of "constructive" contempt, are absolute 
liability offences (se M. David Lepofsky, "Open Justice 1990: The Constitutional Right 
to Attend and Report on Court Proceedings in Canada" in David Schneiderman ed, 
Freedom of Erpression and the Chaner (Toronto: Thomson Professional Publishing 
Canada, 1991) 485. This suggestion is based on a mistaken view of the mens rea of the 
offence of contempt. See further discussion in Chapter IV, heading A, "Fault in Relation 
to the Acfus Rem". 



inherent in this position has been ably expressed by Sejeant Sullivan K.C. in his 1928 

address to the Cambridge University Law Society: 

One thing . . . ought to be leamed by every man who contemplates the law 
as his profession, is that the barrister is an independent officer in the 
administration of justice. His office and his dignity are no less than the 
office and dignity of the judge. He functions for a different purpose, but 
he contributes as much to doing right and to maintaining law and social 
stability as any other officer, no matter in what position in Court he sits and 
no matter what his emoluments may or may not be; and the independence 
of the Bar is the bedrock foundation of public confidence in the true 
administration of justice, and the position of the barrister is one to which 
any man should be proud to attain, and in the practice of which any man 
should be proud to spend his life even though he lived and died a poor 
man. ''' 

A lawyer's position in the administration of justice warrants the respect of citizens and 

adjudicators, but the iawyer must respect the administration of justice in return. A lawyer 

must respect the fellow citizens whom she serves, as well as the judges and tribunals which 

administer justice. Failure to do so represents the breach of important duties, including the 

breach of duty to (1) the client; and to (2) the court. 

1. Breach of Duty to Client 

Nearly every case chides the non-attending lawyer for being derelict in his or her duty to 

the client. In R. v. Chippeway , the trial judge sympathized for the accused who had been 

left at the bar without counsel: "1 think she' s been sorely used. I don ' t think w r .  Bunn ' s 

failure to appear] is at ail conscionable. "ln In R. v. Jones and R. v. Glarner, the court 

found Mr. Jones and Mr. Glasner "indifferent" or " senously indifferent" to their 

1'6~erjeant A.M. Sullivan, K.C., 
Cambràdge Lmu Journal 365 at 367. 

l n ~ .  v, Chippeway, Cl9941 10 
W. W.R. 344 (Man. Prov. Ct.). 

"The Last Forty 

W.W.R. 153 at 

Years of the Irish Bar" (1929) nie 

157 (Man. C.A.), rev'g [1993] 8 



obligations to their ~1ients.l'~ In R. v. Hill, the first concem of the trial judge before 

whom Mr. Hill failed to appear was for the two accused who were left in court without 

counsel. " M y  difficulty is this; that accused persons are entitled to counsel and counsel 

have responsibility to tum up for the trial set.. . " The Court of Appeai in that case stated 

that there was no doubt that a failure of counsel to attend court when duty bound to do so 

amounts to a breach of duty to that client.'8o The trial judge in R. v. P h  indicated that 

the failure of wunsel to appear was a breach of duty to client, the likes of which may 

warrant disciplinary action by the law society. 18' 

The fact that the court is concernecl about the lawyer's duty to the client shows that the 

court is asserting its inherent supervisory jurisdiction over lawyers as officers of the court. 

Inespnsible conduct by an officer of the court reflects poorly on the officer's 

" emp l~ye r " ,~~~  the court. The court's duty is to preserve respect for the administration of 

justice, and it disciplines the errant lawyer accordingly and in accordance with the general 

objectives of punishment. Punishment is denunciatory; the court wishes to distance itself 

from the offcer's conduct. Punishrnen t is deterren t; the court wishes to deter the lawyer 

and other lawyers from failing to appear. Punishment is retnbutory; the court wishes to 

punish the lawyer for her misconduct. In each case, the lawyer is punished, not only for 

interfixing with the course of justice, but for breaching his duty as officer of the court. 

'"R. v. Jones, supra note 78 at 195 (C.C.C.); R. v. Glaner, supra note 70 at 748, 
particularly the judgment of Labrosse LA. See also Canada v. Young, supra note 76 at 
49. 

"'R. v. Hill, 119751 6 W.W.R. 395 P.C. Co. Ci.) at 399-400. 

l W ~ .  v. Hill (B.C.C. A.), supra note 4 1 at 67. 

"'R. v. Pinx, supra note 167 at 84, Monnin J. A. 

'"1 borrow this term from Blackstone 's Commentaries on the Laws of England, supra 
note 55. 



A lawyer has other duties as officer of the court. She must obey its orders; comply with 

undertakings given to the court; treat the court with respect; conduct herself wurteously 

toward the court and other officers of the court; communicate candidly with the court; and 

act with integrity. Where the court sees dereliction of these duties, it acts in  its 

supervisory jurisdiction over offcers of the court in an effort to correct the situation, in 

the long run to preserve respect for the administration of justice and to prevent its being 

interfered with or obstructed. 

2. Breach of Duty to the Court 

There is virtually unanimous agreement in the cases that failing to appear is a breach of 

the lawyer's duty to the court. One aspect of that duty is to appear before the court to 

represent a litigant at the appointed time. In R. v. Glasner, Laskin J.A. States that 

[Ilawyers are officers of the court and a lawyer who undertakes to appear 
in court on behalf of a client at a specified time commits to being present 
at that time ... A lawyer's ethical and professional obligation is the same 
whether the coun attendance is for a murder trial or to speak to sentence or 
even to attend on a matter to be spoken to.lg3 

Even within the particular contempt of failing Co appear, the breach of duty to the court 

has a number of dimensions. Most notably, it may involve (a) disobedience of a court 

order; @) disrespect for the court and a failure to abide by a certain standard of conduct; 

or (c) causing inconvenience or embarassment. 

l U ~ .  v. Glaner, supra note 70 at 750. 



(a) Disobedience of a Court Order 

In several of the cases, the lawyer's 

direct court orders to appear before 

failure to appear was accompanied by the breach of 

the judge to explain an absence. In R. v. Hill, for 

exarnple, Mr. Hill failed to heed three separate orders of the trial judge to appear before 

him.'u Mr. Kopyto sent his secretary and went home in respect of such an ~rder ."~ Mr. 

Anders was ordered to attend the following day or send substitute counsel in his stead, but 

opted to send a letter with his client seeking a further adjournment.'" There is little doubt 

that a failure to appear, followed by a failure to abide by an order of the court, exacerbates 

the contempt. Mr. Hill's and Mr. Anders' contempt convictions were sustained on appeai, 

and Mr. Kopyto's conviction was quashed because he had rnisinterpreted the court order 

as a threat to his freedom of religion - a reasonable interpretation in the circumstances. 

In R. v. McKeown, the failure of counsel to appear is actually equated to disobedience of 

a court order. In his dissenting rasons, Spence J. viewed McKeown's failure to appear 

as disobedience of an order of the court. This placed the con tempt within the parameters 

of S. 108 of the Criminul Code, an indictable offence from which an appeal was available. 

Spence J. indicates that Martin Co. Ct. J., in setting a date for trial, "ordered" that the 

hearing proceed on that particular date, and McKeown' s failure to appear as ordered was 

disobedience. In the same case, Laskin J. refers to McKeown's obligation to appear in 

court as an "undertaking". la' In R. v. Caner, Kelly J. A. of the Ontario Court of Appeal 

indicates that a lawyer, in effect, undertakes to appear as the client's representative.18' 

l U ~ .  v. Hill (Co. Ct.), supra note 179. 

"'8. v. Kopyo (No. 1) (1981), 32 O.R. (2d) 585 at 590, 21 C.R. (3d) 276, 122 
D.L.R. (3d) 260 (Ont. C.A.). 

l M ~ .  v. Anders, supra note 4 1. 

'"R. v. McKeown, supra note 77 at 14. 

"'R. v. Caner (1975), 28 C.C.C. (2d) 219 at 221 (Ont. C.A.). 



This failure to appear has occasionally been considered a breach of undertaking or a breach 

of wurt order. 

Except for these isolated opinions, however, the jurisprudence treats breach of a court 

order as a separate form of contempt. Failing to appear in court is not generally 

considered to be a breach of court order. It is consequently curious that the Law Reform 

Commission of Canada in its 1982 Repon on Coniempt of Court would propose for this 

type of conternpt a Crirninal Code section espousing this very uncornmon view of the 

cummon law. The Repon recomrnends the following words for the offence: "Every one 

commits an offence who . . . @) disobeys an order made by or under the authority of a 

court in cunnection with the conduct of a judicial proceeding. "'89 For rasons stated, this 

provision does not address a Iawyer's failure to appear in court. Few lawyers themselves 

would, I submit, consider a trial date an order of the court, except possibly where it is 

made peremptory by court order. 

('b) Breach of the Standard of Conduct 

There is an important body of law concerning what a lawyer is expected to do when she 

finds herself double-booked for a particular hearing date. The court has recognized that 

lawyers, sometimes of necessity, have multiple and conflicting time commitments for one 

block of time. In these circumstances, the court says that other arrangements must be 

made, and the failure to make these other arrangements amounts to contempt. "The 

standard of conduct required of a lawyer who finds himself or herself scheduled to be in 

two courts at the same time is contained in the reasons for judgment of Freedman C.M.J. 

and Huband I.A. in R. v. Ph.. . The lawyer cannot stand by and do nothing for he must 

18%w Reform Commission of Canada, Report 17, supra note 147 at 22-23, 43. 



be taken to know if he fails to attend in court the case cannot properly pro& in his 

absence."190 Arrangements must be made to do one or more of the following: 

i. seek to be excused on one of the court obligations or obtain an 

adjournmen t;19' 

ii. engage substitute counsel; ln 

iii. ensure that substitute counsel mets with client's approvd; Ig3 

iv. notify the Crown (or opposing counsel) of the difficulty;*" 

v. notify the court on a timely basis;'" 

vi. at the very least, send somebody to court to speak to the adjoumment and 

to the setting of another date. 

In a majority of cases it is the failure to make suitable alternative arrangements in respect 

of a double booking dilemma which results in a citation or conviction for contempt of 

court.ln Courts have opineû that "double booking is a practice to be deplored"; lg8 it is an 

l s o ~ .  va Anders, supra note 4 1 at 522. 

1 9 ' ~ .  v. PNUI, supra note 167 at 78 (C.C.C.); R. v .  Chippeway, supra note 177 at 160- 
161 per Corrin Prov. Ct. J.; R. v. Glasner, supra note 70 at 750. 

1 9 2 ~ .  v, Pinr, ibid. ; R. v. Chippewuy, ibid. ; R. v. Anders, supra note 4 1 at 510, 5 12; 
R. v. Glarner, ibid. ; R. va Bickerton, supra note 173 at 288; Canada v. Young, supra note 
76 at 48. 

ln~.  v. Hill (Co. Ct.), supra note 179 at 420; R. v. Chippewuy , ibid. 

l M ~ *  v. Chippeway, ibid.; R. v. Anders, supra note41 ai 510,512; Canada v. Yorrng, 
supra note 76 at 47. 

'%R. v. Chippewuy , ibid. ; R. v. Anders, ibid at 5 10, 5 12; R. v. Bickenon, supra note 
173 at 287. 

'%R. v. Aster (No. I ) ,  supra note 41 at 457-58; CMada v. Young, supra note 76 at 47. 

'% COll(l<ia va Young, ibid., the Judge found Young in contempt for faiîing to do 
anything to extricate himself from the conflict in responsibilities until several days before 
the court date. He waited too long. 

l e c ~ .  v. Pinr, supra note 167 at 78, Freedman C. J.M. 



" untenable" practice; a "dangerous policy " . '" This opinion is not, however, universal. 

Laskin LA. states in R. v. Glasner that there should be no hard and fast rule against 

double booking. "1 rother expect that such an inflexible rule would impede, not enhance, 

the administration of justice. By double booking, counsel run the risk of a contempt 

citation, but it does not follow that their non-attendance because of a cornmitment 

elsewhere automatically translates into a conviction for contempt. "2m In a similar vein, 

Huband I.A. in R. v. Pinr states: 

It is not unusual that a lawyer will have two or more concurrent obligations 
and will allow those obligations to stand for some time, on the assumption 
that before the date is reached only a single wül remain unresolved. If and 
when it becomes clear that there will be more than one obligation on the 
same date and time, then an atternpt is made - on a timely basis - to adjoum 
one of the obligations, to be excused from attending or to find substitute 
counsei. *O' 

It is only where the lawyer fails to find substitute counsel or make suitable altemate 

arrangements that he breaches his duty to the court (and to the client). 

(c) Causing Inconvenience and Embarrassrnent 

Causing inconvenience to fellow participants in the legal process is an indication of 

discourtesy and disrespe~t.~~ Laskin J.A. in R. v. Glarner stated that when determining 

' 9 e ~ .  v. Bickenon, supra noie 173 at 286, 288. 

 MO^. v. GIQSMr, supra note 70 at 754. 

%'R. v. PNUC, supra note 167 at 9 1. 

M l ~ t  is the cansequences of the failure of a lawyer to appear which prompt the court to 
find a primo f d e  case of contempt. The court is shocked by the trouble caused by the 
failure to appear; it sees interference with the administration of justice. Only a justifiable 
excuse would exculpate the lawyer under those circurnstances. Is this a reverse onus? See 
discussion in Chapter 4, heading D, "The Relevance of Explanation to Fault" . 



whether to make a finding of contempt, the court should consider the consequences of 

failing to appear in the following terms: 

"The nature of the proceeding s, delay , inconvenience to the participants . . . 
prejudice to the client, wastage of court time and resources, and repetitious 
conduct may al1 be relevant in assessing the consequences of a lawyer's 
non-attendance on the administration of justice. Conduct that has little or 
no effect on the administration of justice cannot support a conviction for 
conternpt. "203 

In Glasner's case, he left a message with duty counsel to the effect that he would be late. 

Laskin J.A. noted in respect of this conduct: 

When a lawyer leaves a message, he leaves the court with a fait accompli. 
His client is unrepresented. Obviously the case cannot proceed. The court 
must either adjoum the matter or wait for counsel. Either way, the 
accused, the witnesses and the Crown Attorney will be inconvenienced. 
The court itself may well corne to a standstill. The result is a direct 
interference with the administration of justice.2w 

It is clear from a number of the cases that the court is extremely embanassed by a lawyer's 

failure to appear. This embarrassrnent is possibly felt most keenly by the actual trial judge 

presiding. When Mr. Fox failed to appear at a trial that was to have resumed at 10:00 

a.m., the judge queried how it was that the entire jury could arrive on time in inclement 

weather but that the accused's lawyer could note While Fox's conviction for conternpt was 

overtumed on appeal, the Court of Appeal was quick to add that it did not wish to 

minimize the impact of the inconvenience caused by his latene~s.'~' Laskin J. in R. v. 

McKeown stated that there was no doubt that the Court, Crown counsel and Crown 

m ~ .  v. Glusner, supra note 70 at 750. 

m ~ .  v. Glaner, ibîd. at 747-48. 

2 s ~ .  v. Fox, supra note 170 at 247, 248. 



witnesses were inconvenienced by the failure to a ~ p e a r . ~ ~  When Mr. Aster failed to 

appear at the commencement of trial, 80 prospective jurors and a number of witnesses had 

to be sent home. Their fees and travelling expenses represented a large sum of money. 

Crown wunsel, court staff and the coun itself had wasted valuable time for nothing.'* 

In CModo v. Young, Mr. Young's absence meant that hree trials could not proceed. "The 

process of the court and the administration of justice was disrupted and delayed. "*' 

In R. v. Hill, similar inconvenience was evident. "Time was wasted and the process of 

the court was interfered with ... There was delay and interference with the court's 

business. "209 "The course of justice was hampered, witnesses ready to give evidence were 

sent away to be called another day, expense no doubt was incuned and the trial 

delayed. "2'0 The trial judge' s stronger language reveals his hstration: Hill "paralyzed" 

and "prevented" the administration of cnminal justice in the County Court of Vancouver; 

he "delayed" and "defeated" the commencement of two scheduled criminal He 

stated, "1 wish to address some rernarks to witnesses in Court, al1 of whom are very busy 

people and in particular to lay witnesses here today. 1 wish to express the regret 1 have 

in that the cases have not proceeded, but you have al1 been here and you have heard what 

has happened. n2'2 The cases report of only one lawyer who recognized how his failure to 

appear embarrassed the court. At his show cause hearing, Mr. Bunn apologized 

unreservedly for "any inconvenience or embarrassrnent" resulting from his ab~ence.~" 

206~. v. McKeown, supra note 77 at 18. 

Z m ~ .  v. Aster (No. l ) ,  supra note 41 at 45 1. 

"Cana& v. Young, supra note 76 at 48. 

m ~ .  v. Hill (B. C. C.A. ) , supra note 4 1 ai 63. 

*'OR. v. Hill (B.C.C.A.), ibid. at 67. 

2 1 1 ~ .  v. Hill (CO. Ct.), supra note 179 at 420. 

*12~. v. Hill (Co. Ct.), ibid. at 403. 

v. Chippeway, supro note 177 at 159. 



D. The Measure of Contempt 

It was submitted in Chapter 1 that a primary goal of the law of contempt is to maintain 

respect for the court, not only on the part of the public generally but on the part of each 

individual who cornes before it. In R. v. Anders, Borins J. stated that "[tlhe doctrine of 

conternpt is to promote respect for the courts and through them the administration of 

justice."214 Al1 tribunals are entitled to the sarne respect and the same courteous treatment 

from the public and the bare2" In R. v. Caner, the court took the view that failure to 

appear was primanly a matter of disrespe~t.~'~ The trial judge in R. v. PNUr stated that 

"completely and utterly disrespectful action" is sufficient to constitute ~ontempt.~" 

Breaching duties to clients and to the court, however, does not necessarily indicate the 

complete and utter disrespect that warrants a finding of contempt. The disrespect shown 

by a lawyer who fails to appear may amount to something less than contempt. 1 will 

consider two conceptual tools employed by judges to measure disrespect: (1) the line that 

divides mere discourtesy from contempt; and (2) the requirement of senousness. I will 

then consider (3) institutional differences in measuring disrespect or contempt, 

notwithstanding the use of these conceptual tools. 

1. The Line that Divides Discourtesy from Contempt 

Discourtesy is something different from disrespect. Discourtesy is the opposite of 

courtesy. It is "rude or uncivil beha~iour"~'~ which may be caused by inadvertence, 

*"R. v. Anders, supra note 41 ai 522. 

"'R. v. P h ,  supra note 167 at 86-87, Monnin LA. 

"'R. v. Caner, supra note 188 at 222. 

2 1 7 ~ .  v. Pinr, supra note 167 at 84. 

218nie Oxford English Dicfio~ry, supra note 42, vol. IV at 752. 



clumsiness, shyness, bad manners or the absence of knowledge about how to behave 

cwrteously , politely and civilly. Discourtesy does not necessarily carry with it the negative 

connotations inherent in the word "disrespect", which involves feelings of low regard or 

contempt. According to Lord Tucker in Izuura V. R, *19 a very well-known failure-to-appear 

decision, the difference between these two concepts is what differentiaties non-contempt 

fiom contempt. A lawyer who fails to appear may have acted discourteously, but not 

contemptuously . Lord Tucker said: 

It is not every act of discourtesy to the court by counsel that arnounts to 
contempt, nor is conduct which involves a breach by counsel of his duty to 
his client necessarily in this category. In the present case, the appellant's 
wnduct was clearly discourteous, it may have been in breach of r. 11 of 
Ord. 16, and it may, perhaps, have been in dereliction of his duty to client, 
but in their Lordships' opinion it cannot properly be placed over the line 
that divides mere discourtesy from contempt. 220 

There is a line which divides mere discourtesy frorn contempt. This is one of the most 

difficult concepts in the law of contempt for failing to appear. The line is obviously 

extremely elastic; it is "rather vague and ~ncertain".~~' Nevertheless, the cases since 

Izuora repeat, "not every act of discourtesy amounts to contempt."222 

Mr. Glasner was indisputably discourteous, but not conternptu~us.~~ Mr. Danson may 

have been guilty of some discourtesy in failing to attend on Iudge Hryciuk personally to 

request an adjoumment, but there was not the necessary degree of fault for a finding of 

2 s 9 ~ m r a  v. R., supra note 38. 

%brosse I.A. in R. v. Glasner, supra note 70 stated at 761, "1 agree that the conduct 
on which a finding of criminal contempt is premised must give rise to more than mere 
discourtesy or inconvenience. " 

p'R. v, B i c h o n ,  supra note 173 at 288. 

=~bid. at 287. 

9. v. G l m r ,  supra note 70 at 755. 



c ~ n t e m p t . ~  Mr. Fox's lateness in arriving at court in the circumstances was a discourtesy 

warranting a reprimand, but this conduct did not cross the line between discourtesy and 

contempt." Mr. Bunn's double booking and failure to find substitute counsel until the last 

minute was discourteous but did not cross the line dividing discourtesy and ~ontempt. '~~ 

Bickerton's failure to appear without any notice to the court did not cross the h e  between 

discourtesy and contempt because it was a relatively isolated incident caused by his 

illness." Huband L A .  found that Mr. Pinx' discourtesy was unintended and was not 

c ~ n t e r n p t . ~ ~ ~  The trial judge in the same case, however, stated that he could not apply the 

facts in such a way to find a mere d isco~r tesy .~~~ Anders' conduct indisputably "went 

beyond mere discourtesy. "*'O In R. v. Hill, both the the trial judge and the Court of Appeal 

found Hill's conduct surpassed mere discourtesy and amounted to criminal contempt. In 

Ca& v. Young, the court asked with respect to the actw rem element, "Did the conduct 

of Mr. Young amount to contempt of court or were his actions an inadvertent lapse or 

discourtesy falling short of contempt? The court found con tempt. 

It is clear that judges employ Lord Tucker's formula in order to weigh the mitigating and 

aggravating factors in a given case. When, in their judgment, the factors do not amount 

to disrespect or in terference sufficient to justify the criminal ïuiction of contempt, they say 

the wnduct amounts to discourtesy but not to contempt. They consider whether the lawyer 

m ~ .  v. Danron (198 l), 57 C.C.C. (2d) 5 19 at 524 (Ont. C.A.). 

Z 2 5 ~ .  v. FOX, supra note 170 at 248. 

2 2 6 ~ .  v. Chippeway, supra note 177 at 164. 

% v. Bickenon, supra note 173 at 288. 

"*R. v. Pinr, supra note 167 at 84. 

m~bid. 

m ~ .  v. Anders, 119821 0.1. No. 78 (QL) at 5, 67 C.C.C. (2d) 138, 136 D.L.R. (3d) 
316 (Ont. C.A.). 

2 3 1 ~ .  v. Hill (B.C.C.A.), supra note 41 at 66. 

2 3 2 ~ ~  v. Young, s u p  note 76 at 23. 



may have been merely inadvertent or clumsy in appearing or failing to appear before the 

bench. They consider whether rudeness was intendeci. They look for signs of completely 

and utterly disrespectful conduct containing no trace of relatively innocent inadvertence or 

clumsiness. Eventuaily they arrive at a decision that the conduct is either discourtesy on 

the one hand, or contempt on the other. If contempt is found, the "line" has been crossed 

which divides mere discourtesy from contempt. The judge has measured the conduct and 

found sufficient disrespect to make a finding of contempt. 

2. The Requirement of Seriousness 

Lord Tucker's "line that divides mere discourtesy from contempt" is essentially a 

reformulation of "the requirement of seriousness" discussed in Chapter 1. Contempt 

should be found only in serious cases where the contemnor has shown complete and utter 

disrespect, othexwise the court itself is made to appear petty and vindictive. "The careless 

or ovenealous enforcement of the law of contempt ... may tend to bring the couas 

themselves into contempt. Lord Goddard said that to trat the impolite words of 

wunsel as wntempt "is not only to make a mountain out of a molehill but to give a wholly 

undeserved advertisement to what had far better have been treated as unworthy of either 

answer or even noticemnw To use the contempt power to suppress methods of advocacy 

which are "merely offensive" is to use it for a purpose for which it was never intended? 

A finding of contempt is reserved for serious cases only. 

In R. v. Glasner, Laskin LA. preferred the "senousness" formulation to the concept of the 

%ne that divides discourtesy from contempt". He said: "The existence of the criminal 

contempt power is one thing; the circumstances in which it should be exercised quite 

- . . 

2 3 3 ~ ~ o d  v. St. Aubyn, supra note 56, Lord Moms. 

~ a r a s h u r u m  Detarm Shamdasani v. King-Emperor, supra note 64 at 268-69. 

?bid. at 270. 



another. There are many authorities which hold that the criminal contempt power is to be 

used only for serious cases. " 2 ~  "The octus teus of cnminal contempt is conduct which 

seriously interferes with or obstructs the administration of justice or which causes a senous 

rhk of interference or obstruction."" In R. v. ~ a n e r , ~ ~ '  the Ontario Court of Appeai 

aquitted a lawyer because it could not find "that the appellant's misconduct caused a 

senous, r d ,  imminent nsk of obstruction of the administration of justice accompanied by 

a dishonest intention of bad faith. In R. v. Kopyro (No. 2), a case invoiving criminal 

contempt by scandalizing a judge, Dubin J.A. of the Ontario Court of Appeal stated: 

With respect, 1 find nothing in the authorities to support the conclusion that 
there is some assumption that the words which are the subject matter of the 
charge will bring the court into contempt or lower its authority, or that a 
person could be convicted under the present law where the words 
complained of could have little or no effect on the administration of 
justice.240 

In that case, Dubin J. A. relied on Lord Morris' statement in A. G. v. Times Newspapers 

Lrd. : " A  court will therefore only find contempt where the risk of prejudice is serious or 

real or substantial. If a court is in doubt whether conduct complained of amounts to 

"contempt", the cornplaint will fail. "241 In R. v. Glumer, Laskin LA.  stated that the trial 

judge was justifiably annoyed by Glasner's non-appearance but was unreasonable in 

concluding that his conduct caused the kind of senous interference with the administration 

of justice which could support a conviction for contempt. He reviewed the R. v. Hill, Re 

v. Anders and R. v. Aster (No. 1) cases and noted that they concemed failures to appear 

%. v .  Glarner, supra note 70 at 748. 

q b i d .  at 749. 

a 8 ~ .  v .  Çqner, [1993] O.J. No.  3135 (Ont. C.A.). 

a9~bide, quoteci in R. v.  Glasner, supra note 70 at 750. 

u O ~ .  v .  Kopyro (No. 2), supra note 43 at 511-12 (O.R.). 

"'[1973] 3 Al1 Et.R. 54 at 67 (H.L.). 



in respect of trials and sentencing hearings where senous inconvenience to the participants 

was obvious. Laskin LA. doubted whether a lawyer could be convicted of contempt for 

failing to appear for a matter to be spoken to (as was the case in R. v. Glasner).u2 The 

hearing was not an important enough form of hearing, and the failure to appear was not 

serious enough conduct to warrant a finding of contempt. 

3. Institutional Differences in Assessment 

Unfortunately, like the line that divides discourtesy from contempt, the tem "serious" is 

also rather vague and uncertain. In R. v. Glumer, Laskin J.A. found the failure to appear 

for a matter "to be spoken ton was not sufficiently senous to warrant a contempt 

conviction. Labrosse LA. ,  on the other hand, viewed the matter as quite serious and 

stated in no uncertain terms, 

In my view, it makes M e  difference whether the case was to be pretried 
or to be spoken to. It was on the docket to be dealt with and the appellant 
had made a commitment chat he would be there. 1 do not interpret the 
jurisprudence as restricting the offence of contempt to failure to attend at 
a triai, preliminary hearing or sentencing, despite the factual background 
of some of the cases. These cases must be decided on their own facts aiid 
there may be a finding of wntempt for any scheduled appearance for which 
the lawyer has agreed to appear on his client's behaIf where his failure to 
do so is likely to impede the administration of justice.243 

The Glaner case is typical of most failure to appear cases. What is serious in the opinion 

of one judge may be merely discourtmus in the opinion of another. In Ra v. Srong, the 

trial judge found that Stong had "flagrantly disregardeci his obligations to the courtUezu 

The Coun of Appeal noted "the seriousness with which the provincial judge took the 

U 2 ~ .  v. Glasner, supra note 70 at 753-54. 

U31bid. at 757. 

w ~ .  v. Stong, supra note 174 at 786. 



rnattermu5 but then concluded that it was "obvious that the conviction [was] without legal 

foundation."" Similarly, the Court of Appeal in R. v. Fox was not persuadai that Fox 

had comrnitted a conternpt by king 50 minutes late to court in indernent weather, whereas 

the trial judge had convicted him without hesitation. Of the 16 cases digested in the 

Appendix to this thesis, 14 represent appeal court decisions. Of these 14 appeal court 

decisions, 9 represent disagreements with the trial judge's assessrnent of the seriousness 

of the disrespect and inconvenience caused by the non-attending lawyer." 

There are several possible explanations for the apparent lack of consensus between courts, 

and even between judges of the same court. These include the following: (a) appellate 

courts rnay not appreciate the gravity of the act; @) trial level judges may be overly 

sensitive; (c) various judges have different understandings of their jurisdiction tu find 

contempt; and (d) trial level judges may better appreciate the need to stop " petty contempt" 

before it erodes public confidence in the courts. 

(a) Appellate Courts Faü to Appreciate the Gravity of Contempt 

It may be that appellate courts overturn trial level court decisions on contempt with such 

frequency because they do not appreciate the gravity of the lawyer's conduct in failing to 

appear. Trial judges, on the other hand, can see vividly the consequences of the failure 

to appear. Trial judges witness the murmurings and incredulous looks of lawyers, 

witnesses, jurors and others in the courtroom. They are keenly aware of the disrespect and 

%'R. v. McKeown, supra note 77 (dissenting opinions, majority did not consider 
merits); R. v. S m g ,  ibid. ; R. v. Fox, supra note 170; Re va Jones, supra note 78; Re v. 
Danron, Syra note 224; R. v. Bickenon, supra note 173; R. v. Glasner, supra note 70; 
R. v. C7~ippeway, supra note 177; Ra v. Pin, ,  supra note 167 (dissenting opinion only, 
majority did not consider merits). 



discourtesy shown and inconvenience caused to al1 those present. They recognize that the 

administration of justice has been obstnicted and delayed. They are embarrassed on behalf 

of the administration of justice. In nghteous indignation, they cite the lawyer in wntempt 

and vindicate the wrong committed against the administration of justice. Appellate courts 

normally treat the judgments of trial courts with deference for the precise reason that the 

trial judge has the advantage of seeing first-hand the demeanour of the parties and 

witnesses. It may be that the same deference is not shown to the decisions of trial judges 

in cases of wntempt of court. 

(b) Trial Level Judges are Overly Sensitive 

It is also possible that triai judges are impatient and overly sensitive with respect to the 

gravity of the situation. A trial judge must endure a certain amount of discourtesy, 

unprepareûness, even incornpetence, from lawyers on a regular basis, and occasionally 

frustration may boil over into a hasty contempt citation. The Manitoba Court of Appeal 

stated in respect of the trial judge's citation of Mr. Bunn for contempt, "Judge Corrin 

pronounced, in words lacking the sense of detachment and impartiality that one would 

expect of a judicial officer, his intention to cite Mr. Bunn for contempt of court. "248 In 

R. v. Fox, Iudge Street had stated between 1099 and 10: 12 a. m. (i.e., very shorily after 

10:O a.m.) that he would treat Fox's lateness or absence as contempt of court. He 

disregarded the weather conditions and failed to accept Fox' s ex planation regarding car 

trouble or Fox's subsequent ap~logy.*~~ In R. v. McKeown, the trial judge convicted 

McKeown notwithstanding cogent evidence of the absence of mens rea. The Canadian 

Judicial Council has stated, "A judge should conduct contempt proceedings calrnly and 

judicially and it is usually preferable to refer any matter to another judge if there is any 

a8~. Y. Chippeway, ibid. at 157, 162. 

a ( 9 ~ .  v. Fox, supra note 170 at 247. 



reasonable perception of bias or prejudgment. Trial judges rnay lack the sense of 

judicial detachment which appeal judges possess. They are not su fficiently tolerant of 

disruptive conduct. 

(c) Judges have Various Understandings of their Contempt 
Jurisdiction 

Another explanation for the lack of consensus about the "seriousness" of contempt is that 

various judges have various understandings of their jurisdiction to find contempt. In 

particular, few judges may be aware of their inherent supervisory junsdiction over lawyers 

as officers of the court. It is possible that trial judges, being on the "front lines" of the 

court, have a better sense of their supervisory jurisdiction and apply it more readily. The 

contempt power has been used traditionally as a mean s of disci plining lawyers and teaching 

them to respect the court and its process. In this disciplinary context, the contempt power 

is intendeci to maintain high standards of respect for the courts. The coun acts because it 

wishes to stop conduct which brings the court into disrepute. In R. v. Smng, for example, 

there is a strong suggestion that the trial judge found contempt out of his supervisory 

juridiction over lawyers. The Ontario Court of Appeal stated, 

I think 1 ought to say that it has been brought to the attention of several 
members of this court, and from more than one source, that while the 
judges of the provincial Coun have no difficulties with the experienceà and 
busy members of the criminal bar who appear before them, they have ken  
having increasing difficulty with young mernbers of the bar who appear to 
treat the matter of the anangement of lists in the Provincial Court as one 
in which the primary consideration is the convenience of the solicitor and 
not that of the court, the accused or the witnes~es.~~' 

?$orne Guidelines on the Use of Contempt Powers, supra note 18, No. 11. 

va Stong, supra note 174 at 787. 



Stong was very likely a young lawyer, disciplined in order that he, and particularly other 

young lawyers, would be deterred h m  failing to appear. The Court of Appeal concluded: 

"However, we are concemed here only with this particular case. It is obvious to ail of us 

that the conviction is without legal foundationN2-'* A number of the cases (R. v. Damon, 

R. v. Glusner and R. v. Bickenon, for exarnple) appear io be attempts by trial judges to 

curb the practice of double booking. Their cases serve to deter other lawyers from treating 

ihe practice of double booking lightly. Contempt citations and convictions in this respect 

serve a valuable hnction in maintaining order and respect in the courts, at least by lawyers 

as officers of the court. 

(d) Trial Judges Appreciate that Stopping "Petty Contempt" 
Prevents Erosion of Public Confidence 

A further explanation for the lack of consensus may be that trial level judges better 

appreciate that their duty to prevent interference with the administration of justice begins 

by preventing, stopping and punishing relatively small incidents which erode respect for 

the courts. They have their eyes not only on the very serious (even dangerous) offenders 

who clearly obstnict the course of justice, but also on the petty criminals whose disrespect 

erodes respect for the courts. It may be that judges of the appeal courts are interested in 

stopping only the serious offenders. Rather than look at the contemnor and ask whether he 

has been seriously disrespectful of the court, appellate courts look at the administration of 

justice and ask whether it has been seriously harmed by the disrespect paid to it. Thus 

Laskin I.A., possibly the most outspoken proponent of the appellate level philosophy, 

States: "Conduct that has little or no effect on the administration of justice cannot support 

a conviction for contempt. "~5' Cory J., of the same school of thought, has said: "The 

actur reus for the offence of criminal contempt must be conduct which causes a serious 

u2~bid. at 787-788. 

u 3 ~ .  v. Glasner, supra note 70 at 750. 



public injury "* Note his use of the words "public injury". Would he wait until the 

administration of justice was actually seriously impaired before using the contempt power 

to stop it? 

The differences in approach between trial level and appellate level judges in failure-to- 

appear cases indicate different views of (i) the ability of the courts to withstand disrespect; 

and (ii) the court's duty in dealing with non-public disrespect. The trial level court (or one 

philosophy) holds that wntinued public confidence in the administration of justice cannot 

be taken for granted, that it may be easiiy shaken, and that the court's duty is to apply the 

contempt power to preserve public confidence by enforcing respect generally without 

reference to its actual effect on the administration of justice, Le., when it "tends to" 

interfere with the court's business and reputation. The appellate level (or another 

philosophy) holds that continued public confidence in the administration of justice is the 

norm, that it is not easily shaken, and that the court's duty is to apply the contempt power 

only where the disrespectful acts or words threaten the administration of justice in a serious 

and public way . 

Both approaches have ment. Senous disrespect must be dealt with in some way. Respect 

must be encouraged. On the other hand, discourtesies should be overlooked or dealt with 

by measures other than a contempt conviction. A finding of contempt involves a possible 

loss of liberty, and that form of punishment should be reserved for serious cases. The 

solution lies in the variety of alternative measures which courts may apply to deal with 

contempt, such as public reprimand, an order to pay punitive costs, or a referral to the law 

society for professional discipline. These penalty options are considered in Chapter V. 

=~ni ted Nurses of Alberta v. Alberta (Attorney General), supra note 16 at 510 
(W.W.R.). 



(e) Implications of the Institutional Differences 

Given the divergence of opinion between levels of court, an alleged contemnor may ask 

how she is to h o w  when she approaches the line between discourtesy and contempt, or 

when her conduct is considered "senous" enough to support a conviction for contempt. 

The answer is that such a degree of precision is impossible. Because the circumstances 

surroundhg each contempt are different, and because each judge is inevitably different in 

his appreciation of what acts present a tendency to seriously harm the courts, there can be 

no means of drawing precise lines. There is, however, a fairly clear risk zone, and it is 

this risk zone which the contemnor must take as defining the offence. The nsk zone is 

entered whenever disrespect is shown to the court, or whenever a course of conduct could 

interfere with the court's business or undermine public confidence in the courts. The risk 

zone is entered whenever it could debated whether the conduct arnounts discourtesy or 

contempt. Again, this risk zone is not unique to the law of contempt. It is equally 

impossible to draw precise lines around the tort or crime of negligence, yet negligence is 

not considered to be excessively vague. If the idea of a risk zone or debatable tort or 

offence is unacceptable, offences including cnminal negligence, intimidation, fraud, 

sedition, defamatory libel and public incitement of hatred may also be found void for 

vagueness because their commission also involves a zone in which words or conduct may 

or may not be found to form the actw rem. 

E. Recornrnendations with respect to Reform Roposals 

This inquiry into the actus rem of contempt by lawyers failing to appear reveais its 

complexity. It is evident that this form of contempt represents an interface between 

professional responsibility and criminal law. It represents an interface between the 

independence of the bar and compulsory respect for the courts and court process. It 

represents a conceptual difficulty in determining how serious disrespect rnust be before it 

warrants a criminai sanction. A lawyer's failure to appear means much more than simply 



"interferhg with" or "obstructing" the due course of justice. It means breaching 

professionai duties to client and to court. It means breaching a common law standard of 

conduct where double-booking is the cause of the breach. 

The atm reur of failing to appear reveals that there is more to the offence than mets the 

eye. The common law has obviously gone some distance toward setting parameters around 

the offence. It has attempted to establish a threshold below which contempt should not be 

found. In doing so it acknowledges the serious nature of contempt as a criminal offence. 

The common law has set guidelines for lawyers which govem their conduct in relation to 

court appearances. The cornmon law has set guidelines for judges to govem their 

determinations of whether breaches of duty have been committed and, if so, whether they 

constitute contempt. 

In substitution for this thoughtfully-crafted product known as the acrus rem of contempt 

by failing to appear, the Law Reform Commission of Canada has suggested a rather 

meagre group of words which bear little relation to the actual offence. Their 1982 

proposal reads: 

Every one commits an offence who . . . disobeys an order made by or under 
the authonty of a court in connection with the conduct of a judicial 
proceeding 

If not outright misleading, this reference to disobedience to an order by or under the 

authority of a court does not convey much about what is wrong with failing to appear in 

court. It is quite unhelpful to anyone involved in the situation of a lawyer failing to appear 

in court. It is so unhelpful and vague, in fact, that a judge or an accused must make 

immediate rmurse to the common law in order to understand anything about it. Yet the 

entire thrust of the proposal to incorporate the offence in the Criminal Code is to avoid the 

s5Law Reform Commission of Canada, Repon 17, supra note 147. 



anachronisrn of a common law offence; to bring the law of contempt in line with the 

fundamental rule nullu poeno sine lege; to correct the negative image of contempt which 

results from ignorance of its basic principles; and to demystify and clearly explain the 

offence.= The Law Reform Commission of Canada's 1987 attempt to codify the law of 

contempt is even more brief and uninformative: "Everyone commits a crime who 

substantially disrupts public proceedings. " ~ 5 ~  

These "definitions" of contempt are not satis factory . They are unrecognizable as 

definitions for conternpt. They fail to meet their objectives. They are misleading and 

dangerously vague. The contempt power serves a very important function, even if it is not 

frequently invoked. After centuries of refinement, the law of contempt should not be 

reduced to a nebulous set of words on the pages of Canada's Criminal Code. 

CONCLUSION 

By looking at just one aspect of one form of contempt (the ocrus reus of lawyers failing 

to appear in court), one can appreciate that the law of contempt is intricate and tailored to 

suit various circurnstances. The actu reus cannot be stated, without more, in a brief 

sentence. Even the traditionai definition of contempt requires investigation as to its 

application to lawyers who fail to appear. Mi le  al1 contempt boils down to disrespect for 

the court, such disrespect involves, for lawyers, breaching duties to clients and to the 

court. Less senous conternpts, or discourtesies, are ignored or treated othenvise than by 

a finding of contempt. Courts look for senous contempts, although there appears to be a 

lack of consensus between appellate and trial level couas as to what constitutes "serious" 

m~bid. at 4, 5.  The Report States at 5:  "Cm citizens really be blamed, though, for 
not being familiar with an offence which is not defined by statute, and whose mies are 
essentially contained in case-law? " 

%oposed S. 25(2) in Law Reform Commission of Canada, Repon 31: Recodifuing 
Criminal Law (Revised and Enlarged Edition of Report 30) (Ottawa: 1987) at 117. 



contempt. The lack of consensus is probably inevitable given the various outlooks 

represented in the judiciary. It is a far lesser evil than the Law Reform Commission of 

Canada's atternpt to codify the offence in a brief and exceedingly vague sentence. 

Certainly the law of contempt, as evidenced in this Chapter, is a well-developed body of 

law, capable of guiding judges and litigants in its proper and judicious application. 



CHAPTER IV LAWYERS FAILING TO APPEAR IN COURT: 
THE MENS REA 

An examination of the mens rea of contempt by lawyers failing to appear in coun adds weight 

to the conclusion reached in the examination ofacfusreus - that the common law of contempt 

is a rich and complex body of law, perfectly suited to its task of protecting the courts and the 

administration of justice fiom contemptuous acts committed before it. It is sensitive to the 

requirements ofjustice and treats the alleged contemnor fairly. Its doctrines guide judges in 

applying the contempt power and also offer alleged contemnors insight into how they may 

defend against citations for contempt. 

The mens rea for contempt of court is in many respects similar to the mens rea for other 

criminal offences. It may be inferred from the circum~tances.~~' It must be proved beyond 

a reasonable d~ubt . "~  The terms "intent", "wilful", "deliberate", "reckless" and "indifferent" 

are used to describe mens rra. As with the law of cnminal iiability generally, "negligence" as 

a form of mens rea (or fault) is on the borderline. It appears to have been embraced by some 

courts as an adequate form o f  mens rea, whereas other courts Say it sets too low a standard. 

Courts consider the alleged contemnor's explanation, and even his apology, for evidence of 

intent. The alleged conternnor's attitude toward the court and toward his act is vitally 

important to the finding of contempt. 

25gMcLachlin J. in Unired Nurses of Alberta v. Alberta (Attorney General), supra note 
16 at 494. 

U9R v. Hill (Co. Ct.), supra note 41 at 4 16; Videotrori Ltee v. Industries Microiec, (1992) 
96 D.L.R. (4h) 3 76 at 400; R v. Aster (No. I), supra note 4 1 at 454; R v. Jones, supra note 
78 at 195; R v. McKeown, supra note 77 at 6, 24-25; R v. Anders, supra note 41 at 513, 
521, citing R. v. Prue (1979), 96 D.L.R. (3d) 577 (S.C.C.); Canada v. Young, supra note 
76 at 22. 



In this Chapter 1 shall consider the following issues beanng on the mens rea of contempt 

through a lawyer's failure to appear: 

A. Fault in relation to the elements of the acius reus; 

B. Contempt as a general intent offence; 

C. Degrees of fault - 
1. deliberate conduct; 

2. recklessness, knowledge, indifference; 

3. negligence and inadvertence 

(a) trial ievel acceptance of objective fault; 

@) appellate level refusal to accept objective fault; 

D. The relevance of "explanation" to fault; 

1. acceptable explanations 

2. unacceptable explanations 

E. The relevance of "apology" to fault; and 

F. Recornrnendations with respect to refonn proposals. 

A, Fault in Relation to the Elements of  the Acius Reus 

The definition for contempt of court contains no reference to mens rea. Contempt is simply 

"any act done or writing published calculated to obstmct or interfere with the due course of 

justice or the lawful process of the court."2" This has led some to the mistaken assumption 

that the offence is an absolute or strict liability offence. Huband J.A. of the Manitoba Court 

of Appeal stated in R. v. Pim: "It does not appear that mens rea is a necessary ingredient of 

260R. v. Gruy, supra note 22 at 40. As discussed above, the word "calculated" means 
"tends to" or "Iikely to". It is an actris reus-related word and does not mean "intendedtt as it 
does in modem English usage. See Chapter III, heading A "The Meaning of the Term 
' Calculated "' . 



criminai ~ontempt."~~' The t d  judge in that sarne case stated that "[ylou dont even have to 

have the intention; just completely and utterly disrespecthl action in itself is such to do so."" 

Huband J.A.'s conclusion may have been occasioned by a source of confusion regarding the 

mens rea of contempt. The "intent" of contempt of court does not relate to obstructing or 

interfering with the due course of justice. The "intent" relates to the commission of the 

particular act which in turn obstnicts or interferes with the due course o f j u ~ t i c e . ~ ~  In R. v. 

Hill, Hill argued unsuccessfully that his failure to appear, while a breach of duty to the client 

and possibly a basis for law society discipline, was not a contempt of court because it was not 

done with the intent to interfere with the course of justice by delaying and impeding the 

conduct of the court's business. McIntyre I.A. responded to this argument as follows: 

It is my opinion that an intent to bring a court or Judge into contempt is not 
an essential ingredient of this offence. In Canada, the proposition in R. v. 
Gray ... has been accepted ... These words have received the approval of the 
Supreme court of Canada in Poje ... and in Re Dumatt ... In my view they 
express the law as it now stands in this country ....261 

The weight of authority found in the English cases, which in my opinion has 
been applied in Canada, does not go so far as to require proof of an intent to 
disrupt, hinder or delay the course of justice in order to warrant a finding of 
contempt .'tz6s 

What must be found is an intent to commit an act - any act - which tends to undermine public 

confidence in the courts or which tends to obstruct or interfere with the course of justice. 

--- --- -- - 

26Q v. Pim, s u p  note 167 at 90. 

2621bid at 84. 

a63Jefiey Miller, supra 22 at 9. Miller refers to this mens rea trait as one of the two major 
confusions manifest in the law of contempt. (The second major confusion is confusion about 
the word "summary".) 

?Z. v. Hill (B.C.C.A.), mpra note 4 1 at 67-68. 

26s1bid at 68, adopted by Dickson C.J. in B.C.G.E. U. v. B. C. (A.G.), supra note 14 at 15. 



This particular fact is interesting, for it confins the understanding of contempt as being 

concernai primarily with the various instances of contempt (or disrespect) which "chip away" 

at the administration ofjustice and the rule of law. 

To be sure, the law of contempt is interested in stopping or preventing those who actually 

intend to undermine public confidence in the courts or obstruct the course of justice. This 

elevated form of mens rea would certainly support a conviction for contempt. The mens rea 

for criminal contempt is considered pnmarily in relation to the contemptuous act, however, 

in order to parallel the acttrs rem, which is established where any act or word tends to or is 

Iikely to undermine public confidence in the court. It would not make sense to find the actus 

reus in the angry use of wlgar and abusive Ianguage in court, yet require a mens rea which 

looks for an intent by that abusive language to undermine public confidence in the court. It 

would not make sense to expect a person who refuses to abide by a court order because he 

does not like its ternis, to have also intended to obstruct the course ofjustice. Their actions, 

if permitted to go unpunished, may lead to an erosion of public confidence in the courts, but 

their intention was not to erode public confidence. The first contemnor intended only to 

express himself in a wlgar and abusive manner. The second contemnor intended only to de@ 

a court order. They had no ambitions in relation to the administration ofjustice generally.266 

266The law of contempt in this respect does not difFer from other criminal offences which 
involve an underlying offence. In R. v. DeSousa, [1992] 2 S.C.R. 944, 15 C.R. (43  66,76 
C.C.C. ( 3 4  124, Sopinka I. on behalf of the court said at 967 (S.C.R.) that "[tlo require fault 
in regard to each consequence of an action in order to establish liability for causing that 
conseqwnce would substantially restructure current notions of criminal responsibility." There 
must be an element of personal fault in regard to a culpable aspect of the actus reus, but not 
necessarily in regard to each and every one of the actus retïs elements. It is sufficient to find 
the mens rea for contempt in the commission of an act which has detrimental effects on the 
administration ofjustice. 



B. Contempt as a General Intent Ofîence 

Assurning for a moment that fault for the offence of contempt is found only on a subjective 

basis, i.e., upon exarnining only the intentions of the alleged contemnor himself, it can be said 

that contempt is a "general intent" offence. It is comrnitted as an end in itself. 

Nemetz C.J. in R. v. Perkirz?' cited McIntyre J.A. in R v. Hill and noted that examining the 

contemnor for evidence of an intention to interfere with the administration of justice is 

equivalent to examining him for his motive. As with other cnminal offences, the motive does 

not constitute fault for the crime. Nemetz C.J. said: "But whether [the contemnor] intended 

to interfere with the judicial process, in the sense that achieving that result was the barrister's 

motive in acting as he did, is i r re le~ant . "~~~ "Again, it is clear that the intent of the act is 

relevant only insofar as it pertains to the commission of the act itseif, and not to its 

consequences [for the administration of justice]."269 Nemetz C.J.'s comments allude to a 

somewhat controversial conceptual division in the types of mens rea. It has been noted that 

some criminal offences are committed as a means to an end ("specific intent" offences), and 

other criminal offences are committed as an end in themselves ("general intent" off en ce^)."^ 

In this context, the mens rea for criminal contempt is "general intent", which is intention 

applied to acts considered apart from their pur pose^.^^^ According to Don Stuart, the 

distinction between general and specific intent offences is unnecessary and logically 

indefensible because it refers to motive. One cannot be convicted for a motive; only for an 

act cornmitted with the intent to commit it.272 

"'[1980] 4 W.W.R. 763 (B.C.C.A.) 

2aIbid at 766. 

"%ee Alan W. Mewett and Moms Manning, Meweti &Manning on Criminal Law (3d 
ed) (Toronto: Buttenvorths, 1994) at 172. 

" ' S e e ~  v. George, [1960] S.C.R. 871 at 877, Fauteux J. 

'won Stuart, Canadan CriminolLuw (3d ed) (Toronto: Carswell, 1995) at 217-220. 



A constitutional argument may be made that contempt should be found only where mens rea 

is established in relation to the interference with the court's business or the undemining of 

public confidence in the courts. In support of such an argument would be cited the case of 

R. v. Mart~ieau,"~ where Lamer C.J. suggested that fault attaches to each element of the 

actus reus, not simply to one element. In circumstances of an underlying offence followed by 

murder, Lamer C.J. held that mens rea must be found in relation to the underlying offence, 

but also in relation to the murder. Foilowing Martineau, the argument would be that a court 

must find that an alleged contemnor not only intended not to appear in court, but intended as 

well to interfere with the court's business or undermine public confidence in the courts. 

Notwithstanding McIntyre J.A.'s rejection of this approach to the mens rea of conternpt in 

R v. HillP2" the law since Marti~~eali has held the constitutional mens rea requirernent to be 

satisfied where intention does not extend to ail of the required consequences of an offence. 

In R. v. DeSo~sa ,~ '~  it was held that, absent express legislative direction, the mental element 

of an offence attaches only to the underlying offence and not to the aggravating 

circumstances. Similarly, in R v. Creightmo,, it was held that in addition to the mem rea of the 

underlying offence, there must be found the objective foreseeability of the nsk of bodily harm 

which is neither trivial nor transitory, in the context of a dangerous act. It is not necessary 

to find foreseeability of the risk of death. The seriousness of the offence of manslaughter and 

the stigma attached to it does not require a minimum meits rea of foreseeability of death in 

order to meet constitutional ( C h e r  S. 7) standards.276 Accordingly, in order for the meits 

rea of contempt to meet constitutionai standards it is not necessary for the alleged contemnor 

to have fomed the subjective intent to interfere with the course ofjustice. It is sufficient that 

2nR. V. Martineau, [1990] 2 S.C.R. 633,79 C.R. (3d) 129, 58 C.C.C. (3d) 353. 

'"R v. Hill (B.C.C.A.), supra note 41. 

n5R v. DeSousa, supra note 266. 

2'6R. v. Creighton, supra note 8 1. 



there was an objective foreseeability that the contemnor's conduct would interfere with the 

course of justice. 

If the mens rea of contempt could be satisfied only by a specific intent to undennine public 

confidence in the courts or interfere with the course of justice, the coutts would have no 

remedy against many contempts committed against it. It would not be able to stop those who 

employ vulgar and abusive language in court, who de@ court orders, who refuse to testiQ, 

who attend court while drunk, who threaten witnesses, or who intimidate the jury panel. If 

there is no remedy to stop such conduct, then it is practically condoned as permissible 

conduct. The court would fail in its duty to maintain the rule of law.'" Instead, contempt is 

a "general intent" offence. Fault attaches to the disrespecthl act committed as an end in itselE 

C. Degrees of Fault 

While it need not be shown that an alleged contemnor intended to obstruct or interfere with 

the due course ofjustice, the mens rea of the offence remains an important element in making 

'"It is now permissible in Ontario to insult a judge in his judicial capacity and to suggest 
that the administration ofjustice is corrupt, provided the insult and suggestion are made ex 
facie. In R. v. Kopyto (No. 2), supra note 43, the Ontario Court of Appeal declared the 
offence of contempt by scandalizing the coun exjacie unconstitutional as a violation of 
fieedom of expression guaranteed by S. 2(b) of the Charter. In that decision, Cory J.A. 
suggested a new test for the law of contempt by scandalizing the court which would aim ody 
at those who actually intended to interfere with the administration ofjustice. He said at 287: 

For example, if the Crown were to prove that an act was done or words were 
spoken with the intent to c a s e  disrepute to i fs  administration of justice, or 
with reckless disregard as to whether disrepute would follow in spite of the 
reasonable foreseeability that such a result would follow from the act done or 
words used ... then the acts or words could be punishable as a criminal offence 
in order to ensure the functioning of the judicial process. [emphasis added] 

This higher Ievel of mens rea clearly condones or sanctions those acts or words which tend 
to, or which are likely to, cause disrepute to the administration of justice but which which 
were not specifically intended to do so. 



a conviction. Several degrees of fault support a conviction for contempt: (1) deliberate 

conduct; (2) recklessness, knowledge and indifference; and (3) perhaps negligence and 

inadvertence. I say "perhaps" negligence and inadvertence because lower courts seem to be 

open to finding contempt on the basis of negligence where appeal courts do not. Because 

appeal courts overiuni lower court decisions on the basis of (pnmarily) error of law, lower 

courts must be taken to be in error. The "errot' may be explained by the fact that trial level 

judges, being on the "front lines" of litigation, are more attuned to the damaging effects which 

even a negligent failure to appear may have on the administration ofjustice. Their approach 

may be that the potentially serious consequences of failing to appear warrant an objective 

evaluation of fault. 

1. Deliberate Conduct 

The mens rea in relation to a lawyer's failure to appear in court is found, first and foremost, 

in the deliberateness of his conduct. A lawyer who "deliberately and of set purpose frustrates 

the due canying on of court proceedings by a wilful act of non-attendance" engages in "wilfùl 

and contumacious conduct""' and will be found guilty of contempt. In R. v. Anders, the 

court stated the mens rea of the offence of failing to appear in the following manner: 

Thus, the mens rea consists of either deliberate or intentional conduct likely 
to disrupt, hinder or delay the course of justice, or indifference, or 
recklessness to the lawyer's obligation to the court and to his client likely to 
have the same effect: cf Smith and Hogan, Crimiirai h, pp. 54-56; Williams, 
Texrbook of Crimird Law (1978) pp. 67, 105. A sirnilar view was stated by 
Freedman C.J.M. in R. v. Swariz, 34 C.C.C. (2d) 477, [1977] 2 W.W.R. 751, 
where it was stressed that the "attitude or intent" of the lawyer was most 
important and that the lawyer must be proved to have deliberately mistrated 
the judicial process by a wilfùl act of non-attendan~e.~" 

'''R v. Swartz, [1977] 2 W.W.R. 75 1, 34 C.C.C. (2d) 477 at 48 1 (Man. C.A.). 

279R v. Anders, supra note 4 1 at 522. 



Anders' failure to appear was (a) a deliberate act likely to impede the administration ofjustice, 

and (b) conduct exhibiting serious indifference to his obligations to the court and to the 

client.280 In R. v. Aster (No. I) ,  Hugessen A.C.J. stated that if there is a deliberate absence 

ftom trial, knowing ofthe trial, then it is conduct calculated to interfere with the due course 

ofjustice.*" Aster's failure to be present at trial was a deliberate action calculated to interfere 

with and impede the administration of justice.*" In R v. Jones, the court stated that "[tlhe 

deliberate fiiilure of counsel to appear when a case is called is a contempt of court as 

constituting conduct likely to impede the administration of j~stice."~" Laskin J.A. stated in 

R. v. Glunier: "In short, the fault requirement for criminal contempt calls for deliberate or 

intentional conduct, or conduct which demonstrates indifference, which 1 take to be akin to 

recklessne~s."~~~ Laskin J.A. did not find the fault element in Glasner's double booking; 

however, Labrosse J. A. in dissent stated t hat Glasner's deliberate scheduling of conflicting 

court dates was the mens rea. In Canada v. Young, the evidence ciearly showed that Mr. 

Young had no intention ofbeing in court as required. His failure to appear was deliberate and 

he was convicted a c c ~ r d i n g l ~ . ~ ~ ~  Young, Hill, Bickerton, Aster and Anders were the most 

deliberate in their failure to appear in court. Except for Bickerton, whose assessrneni of the 

circumstances was thought to have been clouded by illness, ail were convicted of contempt. 

Their convictions were not overtumed on appeal. 

2. Knowledge, Recklessness and Indifference 

The mens rea of contempt does not reside solely in the deliberate failure to appear. 

Knowledge and recklessness have occasionally been referred to in relation to mens rea, and 

*'OIbid. at 522. 

*"R v. Aster (No. l), supra note 41 at 454. 

2'21bid at 45 8. 

2'3R V. Jones, supra note 78 at 195. 

WR v. Glmer, supra note 70 at 75 1. 

'l5CaMda v. Young, msup note 76 at 46. 



indifference has received particular attention in the context of lawyers failing to appear in 

court. 

Where the alleged conternnor is a lawyer, knowledge of the circumstances and consequences 

may fonn the basis of a funher finding of mens reo. Knowledge is easily attributed or 

imputed to lawyers, either objectively or subjectively, because they are officers of the court 

who deal with the law on a regular basis. The court opined in the case of Mr. Anders: "The 

lawyer musî be taken fo know if he fails to attend in court the case cannot properly proceed 

in his absence. [emphasis added]"286 It was said of Mr. Pinx: "We are not dealing with an 

illiterate, ignorant citizen who, for the first time in his life, faces the imtation of the court. 

Mr. Pinx is well aware of the proceedings in our courtrooms."2E7 Of Mr. Hill it was said: 

"This is a lamentable chronicle of events, attributable to an experienced member of the 

criminal bar of this pr~vince.""~ 

This attitude of the court stands to reason. Messrs. Hill, Pinx and Anders had accumulated 

some experience as memben ofthe defence bar. They had been oficers ofthe court for some 

time. They had been called to the bar. They had "swom" to perform their duties to the public 

and to the court. By virtue of this knowledge, which must reasonably be imputed to them, 

their failure to appear in court, absent a good excuse, must mean they formed some intention 

to remain ab~ent.~" They may have deliberately intended to remain absent. As a minimum, 

they were reckless or indifferent in respect of their absence. Given their knowledge, it may 

be inferred that they were reckless or indifferent. It is a scenano of this type which prornpted 

McLachIin J. to state: "Therefore when it is clear that the accused must have known his or 

'I6R V. Anders, supra note 4 1 at 522. 

287R. v. Pinx, Supra note 167 at 88. 

='Re v. HiIl (Co. Ct.), supra note 41 at 420. 

*The lawyer is, of course, free to show the court that he did not know, or could not 
reasonably have known, that her failure to appear would be a contempt of court. 



her act of defiance will be public, it may be inferred that he or she was at least reckiess as to 

whether the authonty of the court would be brought into conterr~pt."~~~ 

A lawyer's knowledge of the circumstances and consequences of failing to appear may 

logically result in a finding of recklessness or indirerence. Knowledge is, in fact, implicit in 

the definition for recklessness: 

A person is reckless as to consequences or circumstances if, in acting as he 
does, he is conscious that such consequences will probably result or that such 
circumstances probably ~ b t a i n . ~ ~ '  

Thus recklessness has been found a sufficient form of mens rea for the offence of criminal 

conternpt. It is among the most objective forms of merls rea. 

The concept of "indifference" as a form of rne~~s rea has attracted much more attention. The 

meaning of "indifference" is slightly different from the meaning of "recklessness". A person 

is indifferent who is: 

not inclined to one thing or course more than to another, having no inclination 
or feeling for or against a thing; hence, without interest or feeling in regard to 
something; unconcemed, unmoved, careless, apathetic, insen~ible."~ 

"OUied Nurses of Alberta v. AIberta (Attorney General), supra note 16 at 494. This 
comment was made in relation to a case of breach of injunction which took on a public and 
criminal contempt aspect. 

"'The Law Reform Commission of Canada, Report 31, supra note 257 at 24. It suggests 
an alternative definition as well: A person is reckless as to consequences or circumstances 
if, in acting as he does, he consciously takes a risk, which in the circumstances known to him 
is highly unreasonable to take, that such consequences may result or that such circumstances 
may obtain. 

rn?he Oxford English Dictioriary, sirpra note 42 at vol. VII, p. 865. 



Laskin J.A. in R. v. Glamer was of the view that indifference was akin to reckiessness, and 

that such a finding was sufficient to establish the merls rea of contempt. Given the definition 

for indifference, however, indifference is a much more subjective-oriented test of intent. It 

seeks to determine the contemnor's actual inclinations, interests, feelings. Where those 

inclinations include apathy, disinterest and lack of concern for the duty to attend court at an 

appointed date and time, the mens rea for conternpt is established. 

in R. v. Jones, the court stated that indifference to a lawyer's obligation to the court and to 

the client will constitute ~onternpt.~') Failing to arrange for substitute counsel in a double- 

booking situation, where such conduct is repetitive, displays a "complete indifference" to the 

judicial process and amounts to c~ntempt.*'~ In Canada v. Yoirng, the judge found that Mr. 

Young's attitude was one of indifference to his obligation to the Coun and to his clients. "It 

matters not that Mr. Young did not intend to disrupt, hinder, or delay the course of justice 

and the administration of justice."29s The trial judge in R. v. Glas~ter convicted Glasner of 

contempt where his non-appearance exhibited a senous indifference to his clients and to the 

~ o u r t . ~  Labrosse J.A. agreed with the trial judge in this respect, saying, 

[Glasner's] offence resides in the calculated indif'Ference he demonstrated 
towards the coun by booking two court appearances on the same day and by 
risking that, should he become tied up in one matter, he would be unable to 
attend on the other. This indifference is entirely different from mere 
discourtesy. The appellant engaged in this conduct knowingly and 
deliberately. Despite the fact that he knew of the confiict well in advance of 
the relevant dates, he made no effort to seek an adjoument, request to be 
excused or find substitute counsel ... 

"3R. v. Jones, mpra note 78 at 195, adopted in R. v. Danson, mpra note 224 and in R. 
v. Glamer, supra note 70. 

mR v. Bickerion, supra note 173 at 288; Canada v. Young, mpru note 76 at 47-49. 

"sCan~(14 v. Young ibid , at 49. 

'96R v. Glamer, supra note 70 at 748. 



His conduct was repetitive in this respect: it cannot reasonably be dismissed 
as an unfortunate, isolated occurrence. .. 

1 cannot see how it can be said that the appellant was not indifferent to his 
obligations to the court and client.2g7 

In R v. Anders, the mens rea of contempt for failing to appear was specifically stated to 

include indifference or recklessness to the lawyer's obligation to the court and to the client. 

His failure to appear was not only a deliberate act likely to impede the administration of 

justice, but aiso represenied conduct exhibiting serious indi fierence to his obligations to the 

court and to the ~Iient.~" The Ontario Coun of Appeal disagreed that Anders' acts were 

deliberate, but agreed that they amounted to serious indifference to his obligations to the 

court and to the client.299 Martin Aster was found to be "totally indifferent" and "recklessly 

indifferent" to his  obligation^.^^ 

3. Negligence and Inadvertence 

Whether negligence or inadvertence satisfies the meils rea (or fault) requirement is not 

entirely clear from the cases. According to most appellate decisions, it does net.'*' 

According to many trial level decisions, it does. 

mIbid at 760, per Labrosse J.A. 

=R v. Anders, supra note 41 at 523. 

v. Anders (Ont. C.A.), supra note 230 at 3. 

=R v. Aster (No. I), supra note 41 at 458. 

" ~ c ~ n t y r e  LA. in R. v. Hill (B.C.C.A.), supra note 41 stated at 68 that "no proof of 
intention is required, at least where reckiess or negligent behaviour is shown ..." 



(a) Appellate Decisions 

InR v. Chippeway, the Manitoba Court of Appeal concluded that "[ilnadvertence ... without 

a further finding of subsequent wilful or deliberate conduct intended to fistrate, or capable 

ofhstrating, the administration ofjustice, does not constitute contempt ~ f c o u n . ~ ~ ~  Huband 

J.A. in R. v. Pinx held that "inadvertence" and "negligence" does not warrant a criminal 

conviction for c ~ n t e r n p t . ~ ~  His brother Freedman C.J.M. held that negligence, Le., doing too 

little too late in making arrangements in respect of a double booking dilemma, was not 

enough to constitute contempt.'* In R. v. Jones, the Ontario Court of Appeal was not 

prepared to hold that failure to appear due to inadvertence or negligence constituted a 

sufficient degree of mens rea, but conceded that an inadvertent lapse may constitute mens rea 

in certain circumstances, such as where there have been more such  instance^.^^' In R. v. 

Glasner, Laskin I.A. stated that the appellant was "misguided, even careless" in the way he 

proceeded, but not in contempt of Bickerton was found to have been extremely 

careless and negligent in his actions, but not indiflerent to the judicial process, and therefore 

not in contempt. He had committed the offence only once.30' Hugessen A.C.J. stated in R. 

v. Aster (Ab. I )  that an honest though mistaken belief that a trial is adjoumed rnay be 

inadvertence, negligence, incompetence and a breach of duty to client, but is not a sufficient 

mens rea to warrant a finding of c ~ n t e m p t . ~ ~  

M2R. V .  Chippewuy, supra note 177 at 159. 

103R. v. Pim, supra note 167 at 91. 

mIbid. at 79. 

V .  Jones, supra note 78  at 195. 

=R. v. Glasner, supra note 70 at 754-55. 

M7R v. Bickwton, supra note 173 at 287-288. 

v. Aster (Ive. 1), supra note 41 at 454. 



These statements denying the sufficiency of negligence as a form of mens rea may reflect the 

old orthodox Mew of negligence in the criminal law. Dickson I's words in R. v. Sault Ste. 

Marie were long thought to dispose of the possibility of applying a negligence standard: 

Mere negligence is excluded fiom the concept of the mental element required 
for conviction. Within the context of a criminal prosecution a person who 
fails to make such enquiries as a reasonable and pmdent person would make, 
or who fails to know facts he should have known, is innocent in the eyes of 
the law?09 

The law has more recently changed course somewhat, with cases such as R v. CreightodLo 

and R. v. H ~ l h P ' l  permitting as a form of fault an objective foresight of risk of harm 

involving a marked departure fiom the standard of care expected of a reasonably prudent 

person acting in similar circumstances. 

(b) Tr ia l  Level Decisions 

Trial level judges appear to pay only lip service to Dickson J.'s pronouncement that mere 

negligence is excluded from the concept of the mental element required for conviction. Trial 

judges have made numerous contempt convictions on the basis of negligence. The trial coun 

judge in R. v. Jones found Jones in conternpt for failing to take reasonable care to ensure that 

he would appear. He had forgotten to diarize a client's file for a preliminary hearing. The 

Ontario Court of Appeal stated that negligence, combined with inadvertence may, in some 

circumstances, constitute contempt ofcourt, but that the particularcarelessness demonstrated 

by Jones was not a suflicient finding ~ffault."~ Anders apologized to the court and explained 

that he had lefi matters too late, that he didn't mean any disrespect by leaving matters too late, 

- -- 

-[1978] 2 S.C.R. 1299 at 1309-10, 3 CR. (3d) 30. 

"'Supra no te 8 1. 

'"Supra note 8 1. 

"'R v. Jones, supra note 78 at 195. 



that he had been somewhat negligent, and that if he had had better foresight he would have 

done things differently. The court convicted him nevertheless."' 

Negligence may well have been the foundation for guilt in a number of trial level convictions 

which were subsequently overturned on appeal. Stong, for example, ought to have known 

that his letter to the Crown Attorney, which stated "please be advised that 1 represent the 

above named accused" could make its way to the court and would cause the court to 

understand that Stong was "on the record" for that ~lient.~' '  When Fox encountered car 

trouble he attempted to work on the car. He ought to have known that to be in court at 10:OO 

a.m. required him to put down his tools and cal1 a cab sooner than he did.)" Jones had 

carelessly forgotten to diarize a coun date for the resumption of a preliminary hearing. He 

had relied on his apparently unreliable client to remind him of the court date? Pinx had 

known more than three weeks before the scheduled court date that he was double booked. 

He ought not to have waited until the day before the hearing to arrange for alternate 

c o ~ n s e l . ~ ~ ~  MacIntosh ought to have known that he shouldered some responsibility in 

ensuring that he was off the record."' Ghsner ought to have known that double booking, 

even for different times on the same day, could lead to his failure to appear on one or the 

other cornrnittment~.~~~ Wit h the exception of MacIntosh, these lawyers were " forgiven" their 

"inadvertences"; their "carelessnesses". 

'13R. v. Anders, supra note 41. 

"'R. v. Stong, supra note 174. 

31sR v. Fox, supra note 170. 

' 16R. v. Jones, supra note 78. 

'17R v. Pinr, supra note 167. 

31DStew~d v. Minister ojEmployment andlmmigration (No. 2) (1 988), 84 N.R. 240 (Fed. 
C.A.). MacIntosh was convicted of contempt by an appeal coun and his conviction was not 
overtumed. 

'19R v. Glamer, supra note 70. 



D. The Relevance of "Explanation'' to Fault 

The show cause heanng to which an alleged contemnor is summoned is a summary trial for 

the purpose of determinhg the elements of contempt. It is the alleged contemnor's 

opportunity to explain his conduct and to show that he meant the court no disrespect. A 

show cause hearing does not involve a presumption of guilt. The burden on the alleged 

conternnor is an evidentiary or tactical burden, the same kind of burden placed on other 

accuseds faced with an established acîus re~s.'~' Any inferences of intent made by the court 

are permissive, not mandatory, and the alleged contemnor is free to rebut any such inferences 

with an explanation of his intent at the time of the alleged contempt. 

The fact that an explanation may negate liability for contempt may appear strange, and may 

be interpreted to imply that the explanation has a retroactive effect. In fact, however, there 

is no retroactive effect. The alleged contemnor's explanation provides new evidence with 

respect to the facts as they unfolded when the contempt was committed. The explanation 

consists of present testimony of what occurred when the contempt was committed. The 

explanation therefore sets the context for drawing inferences in relation to intent. 

In the case of lawyers failing to appear in court, the explanation concems only the mens rea 

element. In Chapter III it was noted that courts consider a lawyer's failure to appear to be 

aprimafacie case, simply because the lawyer who failed to appear has comrnitted the actus 

rem in the face of the court. The show cause hearing is the alleged contemnor's opportunity 

to put foward a defence, to give an explanation or a justifiable excuse for her absence fiom 

court, and to show that she is not at fault."' "Where the fact of non-appearance is established 

''OR v. Doz, supra note 1 52; R. v. Cohn, supra note 1 52. 

'*IR v. Hill (CO. Ct.), supra note 41 at 42 1; R. v. Anders, supra note 4 1 at 508. It is the 
accused's opportunity to make full answer and defence: R v. Pimr, sr~pra note 167 at 8 1. A 
show cause hearing does not elirninate the presumption of innocence. In R. v. Cohn, supra 
note 152, Goodman J.A. explained at 695 (D.L.R.) that a citation for contempt immediately 
puts the accused on his defence. Where there has been a citation for contempt, there is 



clearly, al1 that is in issue is the explanation."'" It is the unexolained failure of counsel to 

attend court which constitutes contempt of c ~ u r t . ' ~  The Ontario Court of Appeal stated in 

R. v. Carter: 

No doubt, the deliberate and unexplained absence fiom a Court ... would, in 
the strict technical sense, be a foundation for holding the absent solicitor guilty 
of contempt in the face of the court ... A solicitor's mere absence from the 
court in which he is due to attend is not ipso facto contempt; his absence may 
be brought about by causes beyond his control, under which circumstances he 
is showing no disrespect for the Court.324 

Spence J. inR v. McKeowri gave as an example of a "justifiable excuse1' the possibility of the 

non-appearing lawyer being stnick by an automobile as he crossed University Avenue on the 

way to the court house. Because events of this nature may cause lawyers to fail to appear in 

court, the show cause hearing, or contempt trial, is essential to give the coun the opponunity 

to determine the existence of mens rea? The court scrutinizes the alleged contemnor for 

indications that disrespect or contempt led to the failure to appear. "In contempt proceedings 

the attitude or intent of the actor is al1 important."3t6 The court hearing a contempt charge is 

strictly bound to consider the accused's explanation because in the explanation may be found 

already aprimafacie case beyond a reasonabie doubt, and therefore it is incumbent on the 
alleged offender to adduce evidence to avoid a conviction. This procedure is no different than 
for a person accused of a Criminal Code offence where the prosecution has a primafacie 
case. The show cause hearing represents a shifting of the burden of evidence, not a shifting 
of the burden of proof. See also R. v. Doz, supra note 152. Where the facts are not known 
to the judge, however, a show cause hearing may offend S. 1 I(d) of the Charter as a reverse 
onus. 

V .  Hill (B.C.C.A.), supra note 41 at 65. A person undergoing contempt proceedings 
is not compellable as a witness. This is consistent with the common law and with Charter 
guarantees protecting the right against sel'incrirnination: Videotrori Ltee. v. Industries 
Microlec Produits Electroniques Lw., supra note 25 9. 

v. Fox, supra note 170 at 247. 

"'R v. Carter, supra note 188 at 22 1-222. 

v. McKeown, supra note 77 at 6, Spence J. 

'%R. v. Swartz, supra note 278 at 481 (C.C.C.), Freedman C.J.M. 



the reasonable doubt of mens rea which necessitates an a~quittal.'~' Consequently, a merely 

perfunctory reference to an explanation is not enough. Where the judge overlooks an aspect 

of the lawyer's explanation and yet finds contempt, a conviction may be o~erturned."~ 

A great variety of explanations have been either (1) accepted or (2) rejected by the courts in 

negativing the mens rea of failing to appear. Acceptance or rejection appears to have much 

to do with the totality of the offence, including both the amount of inconvenience caused and 

the dleged conternnor's attitude toward his deed. 

1. Acceptable Explanations 

When appellate level decisions are considered, the courts have accepted far more explanations 

than rejected them. Bickerton's behaviour was found to be inconsistent with his normal 

professional conduct because he was iH.329 The trial judge heard from several counsel as to 

Bickerton's excellent reputation for honesty and integrity among his peers."" This evidence 

demonstrated that Bickerton, except for his illness, would not have breached his duties to 

client and court.331 He was simply not "in his nght mind" when he failed to appear. His 

judgment was clouded. It could not be said that he felt contemptuous or indifferent toward 

the court. He intended no disrespect. Similarly, McKeown's onset of diabetes, according to 

Laskin J., would have excused his non-attendance.)" Stong's explanation that he had not 

327R. v. Glamer, supra note 70 at 75 1. 

v. Bickerton, supra note 173 at 287. 

3mlbid 

33'Aster, on the other hand, produced an equally impressive number of witnesses who 
spoke to his good character and reputation, but to no avail. The enormity of his act of failing 
to appear, and the enormity of his indifference to obligations, could not be overcome by 
testimonials as to his reputation and integrity generally. See R. v. Aster (No. l), supra note 
41 at 452. 

332R v. McKeown, supra note 77. 



actually been retained by the "client" satisfied the Court of Appeal that he intended no 

disrespect to the court.333 Fox explained that car trouble had caused him to be late.))' Jones 

explained that he had forgotten to diarize the resumption of the preliminary hea~ing.'~' Pinx 

explained that the double booking dilemma had been imposed on him; that he had been denied 

a request for an adj~urnrnent.'~~ Danson explained that he had followed local custom in 

requesting adjoumments by letter and in assurning they would be granted."' Aster's belief 

that the triai had been postponed would have negatived the mens rea if it had been an 

honestly-held belief, even where the belief was mistaken, even where the judge found the 

belief ~nreasonable.~~' 

These explanations appear to be of two vaneties. The first variety consists of justifications 

as opposed to excuses. They suggest that the conduct was not, in fact, wrong. Stong 

explained that the accused was not actually his client; therefore he was justified in not 

attending. Danson explained that his method of requesting an adjoumment was customary 

for that particular court; therefore he was justified in not attending. The second vanety of 

explanation consists of assertions that the question of attendance or non-attendance was not 

within the contemnor's control; that the contemnor's ability or free will to attend had been 

removed from him. Car trouble, illness, honest belief that the trial was postponed, and denial 

of an adjoumment faIl into this category. 

"3R. v+ Stong supra note 174. 

v. Fox, supra note 170. 

335R v. Jones, supra note 78. 

3 R  v. Pinr, supra note 167. 

3 3 ' ~  v. Danson, supra note 224. 

"'R v. Aster (No. î), supra note 4 1 at 454. 



2. Unacceptable Explanations 

There are also a number of explanations which have not been accepted by the courts in 

negativing the mens rea of contempt. Aster's heavy professional, religious and personal 

pressures did not constitute adequate excuses.339 Anders' failure to engage substitute counsel 

because of the low legal aid fee paid for attending on an adjournrnent failed as an e~cuse.''~ 

His being engaged in a jury trial which went longer than anticipated also failed as an excuse 

because he did not notify the court in a timely fashion."' Hill claimed that sending an 

employee in his stead was sufficient to constitute attendance. His failure to attend court when 

ordered to do so was necessitated by his illness, he claimed, yet he saw a client and could not 

provide convincing evidence of his illne~s.~" Young stated that he could not attend for the 

three trials because another client had asked him to remain an extra day in Ottawa to attend 

a press conference."' 

These rejected excuses have a sornewhat different texture. The lawyers had the choice of 

attending or making altemate arrangements but chose not to attend or to make altemate 

arrangements. There was no impediment which was beyond their control to remove. They 

did not have a good excuse. Unfortunately the excuses do not always fa11 neatly into 

acceptable and non-acceptable categories. Anders' involvement in a prolonged jury trial was 

not much different fiom Pinx's double booking dilemma. In Glasner's case, his being detained 

in other courts was rejected as an explanation at the trial level but was accepted at the 

appellate level. In fact, Laskin I.A. praised his efforts to "squeeze" the new clients into his 

busy ~ c h e d u l e . ~ ~  

3391bid at 457. 

wR v. Anders, mpra no te 4 1 at 5 1 1. 

MiIbid 

Y2R V .  Hill (B.C.C.A.), supra note 41 at 65. 

v. Young, supra no te 76. 

v. Glasner, supra note 70. 



Discrepancies with respect to the acceptability or unacceptability of excuses rnay arise when 

the judge considers the totality of the offence. The judge throughout is engaged in weighing 

the moral turpitude involved in the failure to appear. The lawyer's explanation is a means of 

evaluating the alleged conternnorts intent. In the explanation can be found evidence of 

disrespect or indifference to the courts. The factor receiving prirnary consideration is the 

lawyef s attitude. His attitude, as evidenced by the explanation, tips the scales in favour of 

a conviction or an acquittai."' 

E. The Relevance of "Apology" to Fault 

Some rnight think it extraordinary that a lawyer's apology could be relevant to the 

determination of fault. It is extraordinary, however, only if the apology is made as an 

expression of remorse, for to apply an apology to meris rea in this sense would be contrary 

to principles ofjustice. It is not extraordinary to consider an apology in relation to mens rea, 

however, where the apology has an evidentiary effect. In an apology rnay be found further 

evidence of intent, or it rnay provide an altemate inference in relation to intent. Seen in this 

way, an apology is not a retroactive way of erasing liability. Rather, it is usehl in evaluating 

the mens rea. The court's consideration of an apology furthers the purpose of the contempt 

power. The court sees that the alleged contemnor has purged any contempt for which he rnay 

or rnay not be convicted. 

The contemnor's attitude rnay be expressed in the fonn of an apology. An apology rnay 

represent further important evidence that the lawyer, by his failure to appear, meant no 

disrespect for the court. A sincere apology spoken by the alleged contemnor at the show 

cause hearing may be sufficient to demonstrate to the judge that the alleged contemnor does, 

34s"~n contempt proceedings the attitude or intent of the actor is al1 important": R. v. 
S'wartz, supra note 278 at 481, cited with approval in R. v. Clamer, supra note 70 at 754: 
"The appellant's attitude was to help his clients and he set out on the task with 'good 
intentions'." 



in fact, respect the courts and the administration of justice. To the judge presiding over the 

show cause hearing, an apology is relevant in determining the alleged contemnor's state of 

rnind." R. v. GIamer was a case in which the apology was applied to the evaluation of m e w  

rea. Lasfin J.A. stated, "An apology by itself will not negate conduct othewise 

contemptuous in al1 cases, but it may be considered in assessing whether the appellant 

exhibited indifference to his obligations."" Glasner's apology buttressed the court's 

conclusion that Glasner's conviction could not stand."' 

Of course a judge must be extremely cautious in applying an apology to mens rea, otherwise 

a contemnor could commit a contempt and then offer a feigned but sincere-sounding apology 

and be relieved of any liability. For this reason an apology is often viewed as a form of 

repentance only. Masten J. in McDonald v. Lamzster Separate School Tn~sfees said: "If in 

courts of law repentance condoned offence, offenders would multiply. On any other basis our 

Courts of Justice would soon lose their hold upon public respect, and the maintenance of law 

and order would be rendered impossible."34g Labrosse J.A., dissenting in R. v. Glamer, stated 

that "although the appellant did utter a one-line 'apology', it was not unreasonable for the trial 

judge to determine that it did not negate contempt ... The apology does not negate the 

indifference which the appellant exhibited towards the court and his clients, and is insufficient 

grounds to ovenurn the conviction. "350 

In R. v. Anders, where Anders notified the Crown attorney that he would not be attending 

only 13 minutes before the commencement of court, the apology failed to excuse him or 

%R. v. Glamer, ibid at 752. See also R. v. Martin, [1946] S.C.R. 538 at 546. 

V. Glasner, ibid at 755. 

-In R v. P M ,  supra note 167 at 92, the court indicated that discounesy may be assuaged 
by an apology. 

Y9(1916) 35 O.L.R. 614 (H.C.) 

'% v. Glaner, supra note 70 at 759. 



mitigate his sentence.lH The Ontario Court of Appeal affirmed the contempt conviction and 

stated that Anders' apology did not negative the contempt, although it was a rnitigating 

cir~urnstance.~'~ In Ca& v. Yozmg, Mr. Young tendered a sincere apology but the Judge 

responded that "unfortunately", in al1 the facts and circumstances, the apology cannot excuse 

Mr. Young's c~nduct.~" Jones apologized three times in the course of his show cause hearing, 

but the judge did not accept his apologies.354 Stong apologized and explained, yet was 

convicted by the trial judgee3" 

A judge's failure to S ~ ~ O U S I Y  consider an apology can be fatal to a conviction made 

subsequent to that apology. In R v. Glasner, the Court of Appeal was stmck by the fact that 

the trial judge had made no reference either to Glasner's desire to assist his clients or to his 

a~o logy . '~  The trial judgment was overturned because the trial judge "disregarded the salient 

part ofthe appellant's explanation and his apology, both of which were relevant in determining 

the appellant's state of rnir~d."~" The trial judge in R. v. Fox similary did not accept Fox's 

excuse for lateness or his apology, whereas the Coun of Appeal did so a~cept.~" Huband 

J.A. of the Manitoba Court of Appeal in R. v. Pinx was of the view that Pinx's apology should 

have been a~cepted."~ In R. v. Kopyto (No. l), the Court of Appeal found that the trial judge 

"'He explained that he "left it later than what 1 should, and ... I didn't mean any disrespect 
by leaving it to this late time. But, 1 was engaged in a jury trial. I guess 1 was concentrating 
exclusively on the jury trial, the preparation for it. And 1 was somewhat negligent and 1, of 
course, apologize for that, that I didn't attend more properly to the Ragoonanan matter". R. 
v. Anders, supra note 41 at 5 11. 

'j2R v. Anders (C.A.), supra note 230 at 337. 

3 s 3 C d  v. Young, supra note 76 at 49. 

V. Jones, supra note 78 at 193. 

'"R v. Stong, supra note 174 at 787. 

v. Glamer, supra note 70 at 747. 

3s7ïbid at 752. 

'"R. v. Fox, supra note 170 at 247. 

'"R v. P irn, supra note 167 at 92. 



had not adequately considered Kopyto's explanation that he deliberately did not appear on his 

order because of anger. Kopyto essentially explained and apologized thus: "I'm sorry 1 

disobeyed your order, but you made me very angry." The trial judge found this conduct 

contemptuous, but the Court of Appeal found it justified. Kopyto's anger or indignation 

related to his being required to explain his conduct in relation to his religious convictions. In 

Kopyto's view, a gentile had assumed that Kopyto, a Jew, was shirking his duties under the 

guise ofreligious observances. Anger in these circumstances may have been understandable. 

Kopyto explained that he recognized that he should not have reacted in anger, and apologized 

for that. This apology, the Court of Appeal found, should have been accepted to acquit 

Kopyto. 

An apology may also be considered in relation to lessening the sentence. In R. v. Aster No. 
2), Aster showed a genuine contrition for, and an understanding of, the enomiity of his 

conduct. His contnteness was evidenced not only by words (which can be easily feigned) but 

by conduct as well. As a result, Hugessen A.C.J. imposed no term of imprisonment and 

reduced his fine below the amount of actual loss or damage occasioned by his failure to 

appear? AnAnders' apology also went to penalty. In the course of his testimony he stated, "1 

didn't mean any disrespect by Ieaving it to this late time ... 1 do sincerely regret any 

inconvenience that was caused ... And I'm so ny... of course, that it's worked out the way it 

has ... and I say I'm sony for the inconvenience that was caused ... I'm as sincere as 1 can be 

in this letter and at this tin~e..."~~' The court said in response to this apology, "1 have no doubt 

that he was sincere in his apology and 1 have considered it in relation to al1 of the evidence. 

However, 1 do not feel that in the facts and circumstances of this case that it can excuse his 

conduct, although it may be considered with respect to penalty."362 

mR. v. Aster (No. 2) (1980), 57 C.C.C. (2d) 458 at 461 (Que. S.C.). 

"'R V. Anders, supra note 4 1 at 5 1 1-5 12. 

%id at 524. 



The aileged contemnor's opportunity to apologize to the coun is a unique example of the law 

of contempt's sensitivity to the mens rea. It indicates the court's willingness to examine any 

and al1 evidence which would serve to indicate whether the alleged contemnor intended any 

disrespect. A sincere apology rnay show the court the alleged contemnofs true attitude 

toward the coun and the administration ofjustice. The court considers carefùlly the words 

employed by the alleged contemnor in explaining that he meant no disrespect. The court 

searches for evidence of contumely; of "contempt" defined as a feeling. The Concise ûxford 

Dictionary defines "contempt" as a feeling, "a feeling that a person or a thing is beneath 

consideration or worthless, or deserving scom or extreme r e p r ~ a c h . " ~ ~ ~  The court's 

consideration of an apology is yet another manifestation that the law of conternpt is concemed 

primarily with respect. The court's mandate is to ensure that disrespect is punished; that 

respect is encouraged. If evidence of respect is found, even in the fonn of an apology, it may 

negative, or at least assuage, the mens rea of the offence. 

F. Recommendations with respect to Reform Proposals 

Given the richness of the law of contempt with respect to mem rea, it is unfortunate that the 

1982 Law Reform Commission of Canada proposal is silent about mens rea. It is doubtful 

whether the Law Reform Commission intended this offence to be one of strict liability. The 

offence merely reads "Every one commits an offence who disobeys an order made by or 

under the authority of a m r t  in connection with the conduct of a judicial proceeding." It may 

be that the mens rea was intended to irnitate that for the offence of "obstructing justice"? 

In the 1987 Law Reform Commission of Canada proposal such a specific intent is required. 

The offence is phrased: "Everyone commits a crime who substantially disrupts public 

proceedings." Commentary on the phrase States: "By vinue of clause 2(3)(b) this crime can 

only be committed by a positive act. By virtue of clause 2(4)(3) it can only be cornrnitted 

=@th ed) (Oxford, Clarendon Press, 1990). 

- ~ h e  mens rea for obstructing justice is a specific intent to obstmct justice. See infra 
note 36. 



p ~ r p o s e l y . " ~ ~  These comments lead to the conclusion that a finding of "disrupting judicial 

proceedings" may be made only where the offender specifically intends to disrupt judicial 

proceedings. This would imply that a person who purposely does something which has the 

effect of disrupting judicial proceedings is not culpable. The comments also lead one to 

question whether the offence applies to lawyers who fail to appear in court. 1s failing to 

appear in court an omission of sons? If the failure to appear in coun does not fit into this 

section, the only possible remaining section is proposed S. 25(11), which is the residual 

offence of obstructing the course of justice. It is intended to cover any sort of obstructing 

justice which is not already dealt with. Once again, however, by virtue of clauses 2(3)(b) and 

2(4)(d), the crime can only be committed by a positive act, and the mental element is 

p~rpose . '~  

Would the proposed Crimir~al Code offences even encompass a lawyer's failure to appear? 

The answer is not known. What is fairly certain, however, is that, if so, the mens rea is either 

indeterminate in respect of the 1982 proposals or is set at a higher level of "purpose" in 

respect of the 1982 proposals. Neither of these results is positive. Why would anyone resort 

to the unknown when they could have the tried and tested? Why would anyone resort to a 

higher merts rra level and thereby condone a possible multitude of contempts committed 

against the court? This brkf look into the mens rea of only one form of contempt, failure to 

appear in court, shows that the law is already in place and knowable. It is responsive to the 

requirements ofjustice generally in crirninal matters. It is fair to assume that the law has been 

effective in deterring lawyers from failing to appear. It may not be perfect in every respect 

='~aw Reform Commission of Canada, Report 31, supra note 257 at 117. Clause 2(3)@) 
provides: "Omissions. No one is liable for an omission unless: (i) it is defined as a crime by 
this Code or by some other Act of the Parliament of Canada; or (ii) it consists of a failure to 
pe~orm a duty specified in this clause." Clause 2(4)(d) provides: "Where the definition of a 
crime does not explicitly specify the requisite level of culpability, it shall be interpreted as 
requiring purpose. " 

?lbid at 124. 
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(afler d l ,  justice is an ideal). The Law Reform Commission of Canada may be weli advised 

not to throw the baby out with the bathwater. 

CONCLUSION 

The mens rea element for the offence of contempt provides additional support for the view 

that the law of contempt is primarily concerned with respect for the courts and the lack 

thereof Mens rea is considered in relation to the contemptuous act committed, with a view 

to stopping and detemng such acts which may go on to undermine public confidence in the 

administration of justice. Mens rra is not considered in relation to the administration of 

justice. To stop and deter only those egregious acts which are specifically intended to 

undermine public confidence in the courts would be to permit a slough of lesser acts which 

in theû totality may have the same effect. Mens rea encompasses not only deliberate actions, 

but stops negligent actions as well. Judges are particularly interested in stopping the attitude 

of indifference toward the c o m .  Mem rea can be negatived by explanations and apologies 

which show that the alleged contemnor meant no disrespect. As it stands, the mens rea of 

contempt for a lawyer's failure to appear is both well-suited to its purpose and quite fair to 

the alleged contemnor. This is a desirable state of the law which should not be displaced by 

refonn proposals which either fail to consider memrea at al1 or which recommend something 

less well suited to the offence of contempt. 



CHAPTER V 
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APPLYING THE CONTEMPT PûWER 

Like other criminal offences, the law of contempt is a "big stickn. It is a rule backed by 

a threat. "No person shall, in any way, obstmct or interfere with the course of justice, or 

he shall be punished." The law of contempt is also much more than a rule backed by a 

threat. In each of the foregoing chapters there has been clear evidence that the Iaw of 

wntempt is about respect: respect for the king; respect for the courts; respect for the 

administration of justice; respect for the rule of law. The object of the law of contempt 

is to acquire the respect of al1 citizens for the administration of justice and the rule of law. 

While it would seem that the law of contempt would, and could, only be interested in 

ensunng that respect be shown to the courts by employing contempt as a "big stick", it is 

also interested in eaming for the courts the positive regard and esteem of citizens for the 

courts. The law of contempt is therefore equally concemed with the circumstances in 

which the contempt power should not be exercised. Courts must consider whether 

bringing down the "big stick" would, in the circumstances, result in a loss of respect for 

the court. Courts must consider whether other remedies would be more consonant with 

the dignity of the bench, such as an adjoumment, a wming, a cost sanction or a refend 

to the law society. The manner in which the couas apply, or refrain from applying, the 

contempt power is important because whatever the court does, it must eam the respect of 

citizens? Applying the contempt power judiciously is but one aspect of acting judicially. 

court earns respect in other ways as weli: it abides by the rules of natural justice; 
it adjudicates with impartiality; it treats litigants fairly and with respect. To act otherwise 
would, in itself, be a contempt of court of a fashion. When a judge abuses the contempt 
power she exposes herself to possible discipline from the Canadian Judicial Council. A 
number of judges in the United States have been disciplined by reprimand, suspension 
from office, even removal from office, for abusing the contempt power. Sanctions have 
been most often where there has been a pattern of abuse, "disregard or indifference", 
acting in "bad faith", "ignoring proper procedure" or a "propensity to 'brandish, threaten 
and invoke unnecessarily the awesome power of contempt"'. Abuse of the contempt 



The judicious application of the contempt power has a number of aspects which 1 shall 

discuss under the following headings: 

A. The consideration of other options; 

B. The importance of the court's demeanour; 

C. The impropriety of finding contempt for insults to a judge personally; 

D. The appropnate speed at which to make a finding of contempt; 

E. Avoidance of conflicts of interest and conflicts of roles; 

F. Due consideration for the role of lawyers; 

G. Due consideration for freedom of expression; and 

H. Recommendations with respect to reform proposais. 

A. The Considenition of Other Options 

Courts are advised to consider carefully what would be the most effective manner of 

dealing with a contemptuous act - what kind of action would best serve the administration 

of justice. Watkins L.J. said in a recent English Court of Appeal case: "What is always 

wise is that no action be taken in haste. Some refiection should be brought to bear on the 

situation before a judge decides what he will do, if anything at dl.. . Calm reflection and 

consideration of how best to deal with such a situation is called for. "368 

When the court is faced with disrespect the likes of which could constitute contempt, a 

number of options are available. Each option must be considered in light of the 

circumstances. Watkins L. J. also stated that 

power constitutes "conduct unbecoming a judicial officer". See J.M. Shaman, S. Lubet, 
J. J. Alfini, Juàicial Conducf and Bhics (Charlottesville, Virginia: The Michie Company, 
1990) at 82-88. 

=K., (1984), 78 Cr. App. R. 82 at 87 (C.A.). 



[tlhis Court is well aware of the difficulties confronting judges who from 
time to time are faceû with an obdurate and stubborn person who refuses 
to give evidence when called upon to do so. There are many ways of 
dealing with a situation of that kind. Sometirnes inaction is as good a way 
as any and at other times stem measures are called for. It depends entirely 
on the circumstances how best an incident of that kind is dealt ~ i t h . ~ ~ ~  

According to the Canadian Judicial Council, "UJudges should be quick to identify and deal 

with abuse or misconduct in some way, but slow to commence contempt proceedings.. . 
Insults and other indignities in court should be dealt with other than by contempt 

proceedings, unless the conduct is such that the ability of the court to adrninister justice 

properly is significantly impaired."370 As Lord Watkins indicated above, sometimes 

inaction is as good a way as any to deai with a relatively minor contempt of court. The 

Canadian Judicial Council states that "the occasions when judges have overlooked 

provocative and contumacious conduct far outnumber the cases where judges have erred 

in the exercise of their contempt jurisdiction. "371 

Occasionally judges have been successful in dealing with a contempt by invoking humour. 

Oswald on Cmempt of Coun recounts the story of an egg being thrown at Malins V.-C. 

in court. The egg missed him but broke on his chair. Malins V.-C. replied, "That must 

have ken intended for my brocher Bacon. "" Tradition also relates that a female witness 

once extracted a dead cat from a paper parcel and threw it, inaccurately, at a county court 

judge, who observed, "1 shall commit you for contempt if you do that againmtVN3 The 

Canadian Judicial Council relates: 

169Watkins L.J. in K., ibid. at 87. 

370~ome Guidelines, supra note 18 at 4. 

"'lbid. at 2. 

3n~swald cites no source. See Oswald, supra note 25 at 42. 

3 7 ) ~ . ~ .  Megarry, Miscellany-ai-Law (London: Stevens & Sons Limited, 1955) at 295, 
19. 



Two Alberta judges have shown great wit and presence. In one case an 
exasperated young counsel said sornething about the judge's wisdom which 
she should not have said. Pretending not to hear her the judge said, "1 
didn't hear what you said, Miss X, but 1 think we should adjourn", to 
which she replied "Good heavens, do you have that problem too?" The 
judge wisely left the bench. Another Alberta judge was called some 
unpleasant things by an angry accused to which the judge replied, "That 
was just a lucky guess on your partw, and left the ben~h.~" 

Leaving the bench is an important option. The Canadian Judicial Council indicates that 

conternpts in the face of the court frequently occur after judgment or a verdict has been 

delivered or sentence has been pronounced. In those circumstances, "[e]xpenenced judges 

recognize that things are sometimes said or done in such circumstances that are really the 

product of intense disappointment and should be overlooked, particularly outrage on the 

part of litigants or their supporters. Often no harm will corne to the court's authority if the 

judge simply leaves the ben ch.^'^'^ 

The Law Reform Commission of Canada States that the court must be somewhat tolerant 

of discourtmus and even contemptuous conduct, since tolerance increases, rather than 

diminishes, the prestige of the judicial profe~sion.'~~ It notes that " [a] comment from the 

3 7 4 ~ o  case citations were provided. See Some Guidelines, supra note 18 at 163. 

375~~rne  Guidelines, ibid. at 38. It adds, importantly: "There is, however, no proper 
tirne for outbursts by counsel and it might not be so easy to overlook unprofessionalism 
at this stage. .." 

3 7 6 ~ e p ~ n  17, supra note 147 at 11. Tolerance, as a forrn of patience, is a virtue. 
Aristotie spoke of the "just man" as being one who was not a stickler for his own rights 
but wiliing to put up with less than his fair share. To be tolerant of others and others' 
actions was to be "quitable". (Aristotle's Efhics, Book 5, ch. 13) Tolerance is defined 
as "the disposition to be patient with or indulgent to the opinions or practices of others; 
freedom from bigotry or undue seventy in judging the conduct of others; forbearance; 
catholicity of spirit": Ihe Oxford English Dicriomry , supra note 42 at vol. XVIII, p. 200. 



judge, a mild reprimand, or a mere waming will usually accomplish much more than a 

prosecution for contempt. "'" 

Legal proceedings, particularly trials, are not a tea party and judges must 
not be too sensitive. While judges must always be vigilant to preserve 
institutional dignity and authority, there are many occasions where 
contumacious conduct should be stared down or overlooked. A court loses 
respect if it is offended too easily. Many experienced judges have never 
found it necessary to resort to contempt proceedings in order to preserve 
order in their courtrooms, or they have wisely ignored much vulgar abuse 
without doing harm to their dignity or authority ."' 

Adjoumments are often successful, not only because they give an opponunity for tempers 

to cool, but because the contemptuous individual may retum to purge the contempt by 

making an apology. Such an apology may avoid the necessity of making of a contempt 

citation. 379 

According to the Canadian Judicial Council, outbursts which occur in the course of high 

profile or semi-political trials are "usually managed by a stem warning and perhaps a brief 

adjoumment. Participants at trials usually behave better after such a judicial mur de force 

and there is something very dignified about a court asserting itself calmly and without 

unnecessary fireworks. ""* It recommends that, "when things are getting testy in court, or 

when there is an outburst of some kind, a waming is al1 that is necessary. On other 

occasions it is sometimes useful to adjoum cous abruptly, with or without a waming, in 

order to give everyone an opportunity to compose themselves. "'" 

3n~epon  1 7, ibid. at 11. 

"asorne Guidelines, supra note 18 at 35. 

'?bid. at 34. 

3wlbid. at 37. 

38'~bhi. at 36. A superior court may also apply the more lenient remedy of injunction 
to enjoin conturnacious conduct: Some Guidelines, ibid. at 15, citing Oswald, supra note 



It is interesting to note that, in the Law Reform Commission's view, a codified law of 

contempt would remove the contempt power from the inherent jurisdiction of judges. 

Judges would be left with "the normal inherent power of a court to preserve order by 

admonishing, reprimanding, or expelling a disruptive per~on."~'* In other words, 

according to the Law Reform Commission, if the law of contempt were cdified, the 

measures descnbed above Qeaving the bench, ignoring the contempt, giving reprimands 

and warnings) would be al1 the judge could do from his inherent jurisdiction. In 

circumstances where the contempt power must be invoked, the judge would have to 

proceed by laying a charge under one of the codified offences. 

It is not necessary for the "big stick" to a c W y  strike the contemnor to have effect. The 

fact that the big stick is poised and ready to strike may have significant effect by itself. 

This is the coercive, preventive and deterrent element of the law of contempt. The fact that 

punishment is the ultimate outcome of contempt deters potential contemnors. It encourages 

them not to display their contempt in  outward fashion. It reminds them that their 

behaviour may be grounds for punishment. It bnngs them to the realization that their 

conduct is not appropnate. 

Goodman J.A. of the Ontario Court of Appeal considers this element of the law of 

conternpt particularly effective. Speaking in the context of a case in which a witness 

refused to testify, he describes how the contempt power can be employed to persuade a 

potential contemnor to comply with court process: 

The major inducement to a recalcitrant witness to give evidence is the 
knowledge that his actions may constitute contempt of coun and if found 
in contempt he may be sentenced to a substantial terrn of imprisonment. In 
those cases where a witness refuses to be swom or to testify, the trial judge 

25 at 16; In re Johnson (1887), 57 L.J.Q.B. 1 at 3. 

''*~epon 1 7, supra note 147 at 1 8. 



is always in a position to threaten that he will cite the proposed witness for 
contempt and to warn him that if he is found in contempt he may be 
sentenced to impnsonment. If the witness persists in his refusal after such 
warning, the trial judge may order him to be brought back from time to 
time before the case for the prosecution is closed (if he is a witness for the 
prosecution) or pnor to the conclusion of the evidence at trial (if he is a 
defence witness). The trial judge may actuaily cite the witness for 
contempt and order the witness to be brought back from time to time to see 
if he has reconsidered his position in the light of the wming he has 
received. If after repeated appearances and repeated warnings he still 
refuses to testify, it is most unlikely that a finding by the trial judge of 
contempt will induce such witness to testify where he has refused to do so 
after the previous wamings. Once he is sentenced, there is no longer any 
effective inducement, as the court cannot Vary a fixed sentence once it is 
imposed. 383 

The law of contempt, approached in this manner, is also a means of explaining to the 

potential contemnor that his misconduct is having a senous effect on the administration of 

justice; of coaching him toward more cooperative conduct. 

B. The Importance of the Court's Demeanour 

Regardless of the circumstances and the course of action selected, it is important for the 

judge to remain calm and dignified. The loss of ternper or noticeable anger might be a 

natural reaction to some contempts, but it does not serve the administration of justice. 

Anger suggests a loss of control. The Canadian Judicial Council States in Cornmenruries 

Al1 persons in the courtroom are under some 
statements are to be expected. But whoever else 

stress and passionate 
loses control, it must 

v. Ayres (1984), 42 C .R. (3d) 33 at 46 (Ont. C.A.) If the court approaches the 
contempt in this manner, the potential contemnor has an opportunity to "purge" his 
contempt. "Purging" one's contempt is a feature of civil contempt, but Goodman LA., 
relying on the English case of R. v. Phillips (1983), 78 Cr. App. R. 88, makes the concept 
available to criminal contempts as well, See R. v. Ayres at 45. 



never be the judge. The Honourable J.O. Wilson said in A Book for 
Judges: 

Example remains the best tacher and a judge who is 
moderate, disciplinai and courteous in his intercourse with 
advocates, litigants and witnesses is far less likely to be 
exposed to immoderate coduct on their part. 

The Right Honourable Gerald Fauteux also commented on this aspect of 
judicial decorum in Le livre du magistrat. He said: 

. . . By showing moderation, discipline and courtesy in their 
relationship with lawyers, parties and witnesses alike, judges 
must create a climate favourable to the course of just i~e. '~ 

In its volume entitled Some Guidelines on the Law of Contempt, the Canadian Judicial 

Council States under the heading "The State of Mind of the Judge": 

As contempt is a legal question, it requires serious detached consideration. 
As soon as a question of contempt arises, a judge must ask himself or 
herself: "Am 1 able to act judicially and with complete impartiality?" and 
"Will 1 be perceived by nght-thinking persons to so conduct myself?" If 
those questions cannot both be answered in the affirmative then an 
adjoumment and the assignment of a different judge is required as a debt 
of justice. A judge should never preside over a court when he or she is 
angry, however seriously he or she may have been provoked. "'" 
"A judge should conduct contempt proceedings caimly and judicially and 
it is usually preferable to refer any matter to another judge if there is any 
reasonable perception of bias or prejudgment. 

In R. v. McKeown, Justice Laskin suspected that some form of passion, anger perhaps, had 

motivated the conviction by the trial judge. Laskin J. quoted J.H. Beale as follows: 

'"(~owansville, Quebec: Les Editions Yvon Blais Inc., 1991) at 77. 

3a5~ome Guidelines, supra note 18 at 33. 

3M1bid. at 4. 



A danger always exists in the punishment of any contempt by summary 
process by the judge who has suffered from the conternpt; he is made both 
judge and jury in his own case, he passes on the facts and on the law, and 
determines punishment. Such a power in the hands of an angry man is, of 
course, subject to abuse; and judges, being human, are subject to anger like 
other men.'" 

In R. v. Chippeway, the Manitoba Court of Appeal noted that Judge Comn pronounced, 

"in words lacking the sense of detachment and irnpartiality that one would expeci of a 

judicial officer, his intention to cite Mr. Bunn for contempt of court. "388 Anger 

undoubtedly results in unnecessary contempt citations and convictions.389 

It is more in keeping with the proper demeanour of a judge to be patient and somewhat 

tolerant of the foibles of lawyers and citizens who appear in court. The coun rnust 

appreciate that emotions run high when citizens present their disputes to the court for 

resolution. It is only natural that some of these emotions occasionally get the better of the 

citizen. In the Canadian Judicial Council's assessment, however, " [t] here are surpnsingly 

'"~uoted by Laskin J. in R. v. McKeown, supra note 77 at 414 from Professor J.H. 
Eeaie, "Contempt of Court, Criminal and Civil", 21 Harv. L. Rev. 161 (1908) at 172. 

3 8 8 ~ .  v. Chippeway , supra note 177 at 157. 

''gone such example is found in R. v. Swanz, supra note 278 at 480-481 where the 
Manitoba Court of Appeal States: "Here then are the events leading to the unhappy 
wnclusion: a young lawyer applies - on tenable grounds, we must say - for a two-week 
adjoumment; his application is brusquely denied; facing now the difficult task of having 
to go on with the hearing without the evidence that he feels is essential for the defence, he 
over-reacts by attempting to withdraw; the leamed Judge thereupon over-reacts in even a 
worse fashion, first by ordering the lawyer to remain in the court-room, then by 
threatening to report him to the Law Society, then by declaring that he will instnict the 
Crown to take contempt proceedings against him, and finally by directing the constabie to 
take him into custody. Frorn an application for an adjournment the situation quickly 
deteriorated to a point where the lawyer suddenly found himself under arrest. We are 
bound to say that the learned Judgets order to arrest Mr. Swartz was most unfortunaie. 
It should not have been made." See aiso Young v. Saylor et al (1893), 23 O.R. 513 
(Q=B=)* 



few contempt cases in Canada, largely because judges do not overreact to provocative 

situations. "390 

C. The Impropriety of Finding Contempt for Insults to a Judge Personally 

It has been pointed out on many occasions that a judge is not justified in citing a lawyer 

in contempt for insults directed at him personaily: "[Contempt of court] is not to protect 

the tender feelings of the judge or to give him any additional protection against defamation 

other than that which is available to the ordinary citizen by way of the civil action in 

&mages. ""' "Insults against a judge out of court which do not actually interfere with the 

administration of justice, or are not intended to cause disrepute to a coun, are not an 

offence. "392 

There is a fine line, however, between insulting a judge personally and insulting him or 

her in his or her judicial capacity. It was explained in the English case of R. v. Davison 

where a judge had been insulted in coun, 

"In the case of an insult to 'the judge', it is not on his own account that he 
commits, for that is a consideration which should never enter his head. 
But, though he may despise the insult, it is a duty which he owes to the 
station to which he belongs, not to suffer those things to pass which will 

the eyes of others. It is his duty to support the make him despicable in 

'-orne Guidelines, supra note 18 at 2. 

" * ~ e  Ouellet (No. 2) (1976), 34 C.R.N.S. 234,28 C.C.C. (2d) 338, 67 D.L.R. (3d) 
73 at 93 (Que. S.C.); Oswaid, supra note at 10. The Canadian Judicial Council states 
in Some Guidelines, ibid. at 36 that the court's contempt jurisdiction is not intended "to 
assuage the personal discomfon, annoyance or outrage of a judge."See In re Buhama 
Islanh, [1893] A.C. 138 (P.C.) for a case where a contempt conviction was overtumed 
on a fmding that it involved the judge personally, not judicially. 

 orne Guidelines, ibid ai 4, 3.; R. v. McKeown, supra note 77. 



dignity of his station, and uphold the law, so that, in his presence, at least, 
it shall not be infnnged."3g3 

The Law Reform Commission of Canada in its Working Paper 20 cites as an example of 

the duai nature of this rule the accused who shouted in the middle of a jury trial that he 

was "fed up with the judicial system" because of the judge's "nauseating, biased and 

dishonest" decision, and that the judge was "just an executioner, a hypocrite, an ignoramus 

and an incompetent" .'" According to the Law Reform Commission, the words (a) 

personally insultai and even defamed the judge; @) brought the administration of justice 

generally into disrepute; and (c) interfered with the peaceful atmosphere of the trial. The 

personal insult and defamation were actionable by the judge personally, but the second and 

third aspects of the outburst would warrant charges of contempt for both scandalizing the 

court and for misbehaving in court.39s 

D. The Appropriate Speed at which to make a Finding of Contempt 

Sometimes it is necessary for the court to find contempt and impnson a contemnor 

immediately. The Canadian Judicial Council says of this type of situation that it typically 

involves "cases where something occurs suddenly in the heat of battle". In these 

circumstances, "[nlot to act swiftly and decisively ... may be harmful to the proper 

administration of justice. Those who interfere with a court's process must be dealt with 

fairly , but promptly . Othenvise the public may lose respect for the judicial process. "'" 
". . . [A] judge should never hesitate to deal firmly and immediately with misconduct which 

? X i n g  R. v. Vallieres (No. 2) (1973), 47 D.L.R. (3d) 363, 17 C.C.C. (2d) 361 
(Que. C.A.). 

395~aw Reform Commission of Canada, Working Paper 20: Contempt of Coun (Ottawa: 
Minister of Supply and Services Canada, 1977) at 22. 

3s~ome Guidelines, supra note 18 at 2. 



arises in the course of proceedings, particularly if other parties will be prejudiced by delay 

or unpunished misconduct. "397 Using the example of a witness refusing to testify, the 

Judicial Council encourages swift action, even if it requires an alleged contemnor to be 

taken immediately into cu~tody.'~' This does not necessarily offend the Chaner. "After 

d l ,  suspects are often arrested on the spot. "399 "The court may have to act before counsel 

for the [alleged contemnor] is available. '4m 

"When a contempt occurs in the face of the court and the facts are al1 
known personally by the judge, or they are within the cognizance of the 
court, and the alleged contemnor is in court, a judge, without hearing 
further evidence but after giving the alleged contemnor an opportunity to 
make an explanation, cal1 evidence or make a submission, may , in a proper 
case, proceed instantly and summarily to make a finding of guili and 
sentence the contemnor appropriately. This is a proper course to follow if 
immediate action is necessary to preserve order or the authonty of the 
CO UT^.^^^ 

Whether the coun proceeds immediately or at a later time or date depends 
upon al1 the circumstances. Generally speaking , an alleged con temnor 
should be granted an adjoumment if he or she requests it and the proper 
administration of justice will not be harmed. On the other hand, if a person 
disturbs proceedings either by calling a judge an unpleasant name in court 
or by some other means, and witnesses are standing by waiting to give their 
evidence, etc., it may be necessary to deai with the contempt "on the spot". 
This, however, would be the exceptional case? 

discussion of the "sumrnary process" in Chapter 2, heading B "The Surnmary 
Processa. 

399~ome Guidelines, supra note 18 at 3. 

'Oolbid. 

%id., citing R. v. K. p.), supra note 153. 



The Canadian Judicial Council States, "What is signifiant about the summary procedure 

is that the court has a discretion to determine how to proceed, and the court is not bound 

by time limits or other procedural rules except, of course, the pnnciples of faimess. "403 

That said, there are very few situations which would warrant an immediate conviction and 

sentencing for contempt. In R. v. K. (B.), a witness had refused to testify at a preliminary 

inquiry and then verbaily abused and insulted the judge at some length. The judge 

instantly found him guilty of contempt and imposed a six month sentence. The Supreme 

Court of Canada held that the judge had been "amply justified in initiating the summary 

contempt procedures" but was not justified in moving as swiftly as he did. Lamer C.J. 

stated that, even under those difficult circumstances, the contemnor must be given the 

benefit of the rules of natural justice and the Charter. The accused must be put on notice 

that he or she must show cause why they should not be found in contempt of court, 

followed by an adjoumment to give the accused an opportunity to be advised and 

represented by counsel. There should also be an opportunity for the accused to make 

representation as to sentence. There may be exceptional cases "where failure to take one 

"~ome Guidelines, supranote 18at 18. In R. v. Heben(1967), 2 C.C.C. 111 (Que. 
C.A.) at 155, Owen LA. said: "It can be understood how and why this procedure by 
summary process involving the power to punish contempt of Court expeditiously came into 
being. If a person in a Court-rom defies the Court or othenvise holds it in contempt, the 
Court, to maintain its authority, is obliged to exercise it promptly. Similarly if dunng the 
course of a trial acts are done or words are spoken or written, not in the face of the Court, 
which interfere with or obstruct the course of justice in respect to that trial, then again the 
Court must act promptly and put an end to such interference or obstruction. " In Balogh 
va Sr. Albans, 119741 3 All E.R. 283 (C.A.), endorsed by the Supreme Court of Canada 
in R. v. K. (B.), supra note 153 at 194, Lord Denning stated: "This power of summary 
conviction is a great power, but it is a necessary power. It is given so as to maintain the 
dignity and authority of the judge and to ensure a fair trial. It is to be exercised by the 
judge of his own motion only when it is urgent and imperative to act immediately - so as 
to maintain the authonty of the court - to prevent disorder - to enable witnesses to be free 
from fear - and jurors from being irnproperly influenced - and the like. It is, of course to 
be exercised with scrupulous are, and only when the case is clear and beyond reasonable 
doubt.. . But properly exercised, it is a power of the utmost value and importance which 
should not be curtailed. " 



or dl of the steps I have outlineù above will be justified", but those cases would be subject 

to the requirements of the ChaneradM 

In the case of a lawyer's failure to appear in court, a loss of respect may accummulate as 

a result of the judge, court staff, jury, counsel, witnesses and public being left to await the 

arriva1 of the lawyer who does not, in fact, arrive. The circumstances could not, however, 

pssibly warrant an immediate contempt conviction. The alleged contemnor must first be 

cited for contempt and given the opportunity to explain his conduct at a show-cause 

hearing. The rules of natural justice apply, as does the Chaner. The trial judge in R. v. 

Chippeway exercised the contempt power summarily and improperly in the circumstances 

of a failure to appear. According to the Manitoba Court of Appeal, "Judge Corrin cast 

himself in the roles of complainant, investigator, and prosecutor, and utimately, the judge. 

In doing so he challenged to the breaking point, the fundamenial principle which govems 

judicial behaviour, 'justice should not only bedone, but should manifestly and undoubtedly 

be seen to be done'. "405 "Failure to exercise [the contempt power] with "scupulous care" 

and restraint will inevitably erode the public's respect for, and confidence in, the judicial 

~ystem."'~ Given remarks such as these and the remarks of the Supreme Court in R. v. 

K. (B.), there is very M e  scope in Canada today for making a contempt conviction 

imtan te r. 

Making an immediate conviction for contempt, however, is not the same as "dealing" with 

a contempt instantly. "In some cases . . . it might be an abdication of judicial responsibility 

not to deal with a serious contempt on the spot. ""' " Dealing" with a contempt rnay or 

may not, depending on the circumstances, be possible by means other than a citation for 

-- 

m ~ .  v. K. m.), supra note 153 at 195, 197-198. 

@R. v. Chippeway, supra note 177 ai 155. 

'061bid. 

?Som Guidelines, supra note 18 at 28. 



contempt. The judge, acting judicially, must determine what the circumstances require in 

tems of controlling contemptuous conduct. Where a contempt citation is made, strict 

adherence to natural justice considerations and to sections 7 and 11 of the Chaner is 

required. Inadequate notice of the charge has been a significant problem in contempt 

citations? 

E. Avoidance of Conflicts of Interest and Conflicts of Roles 

The remark in R. v. Chippeway about the trial judge casting himself in the roles of 

complainant, investigator, prosecutor and judge is one that is frequently made. It suggests 

there is a potential for abuse of the contempt power and unfaimess to the alleged 

contemnor. An angry trial judge could, by his own actions alone, make a contempt 

citation, conduct an investigation, prosecute and try and alleged contemnor using his own 

evidence to convict. The facts in R. v. McKeown easily lend themselves to this kind of 

~riticism.'~ Actual abuse may seldom result; nevertheless, justice must be seen to be 

done. 

4 a ~ n  the failure to appear cases alone, inadequate or confusing notice of the charge to 
be met was a problem in the cases of R. v .  Pim, supra note 167, R. v. Caner, supra note 
188, R. v. GIasner, supra note 70, and in Sieward v. Minister of Employmenr and 
Immigration v. Steward, supra note 3 18. 

-supra note 77. Spence J. noted that Mr. McKeown's absence from court occurred 
on September g0 and 10'. Judge Martin cited him in contempt on September 12" for a 
September 15* show cause hearing which did not actually take place until September 25'. 
Spence J. stated that the situation was not urgent and should have proceeded by means 
which "would have avoided His Honour Judge Martin unnecessarily placing himself in the 
most invidious position of being an accuser, what amounted to a witness, and also a 
Judge:"at 8. Lasltin J. in the same case noted that "[tlhe Judge proceeded entirely suo 
motu, no one appearing on behalf of the Attorney-General to conduct the proceedings. He 
d e d  three witnesses (in addition to making a statement of facts of his own) and examined 
them:" at 16. "Judge Martin was in an impossible position when he gave evidence which 
was challenged by other testimony and yet was not amenable to cross-examination; and, 
îùrther, when he had to make findings of fact which depended in part on reliance on his 
own evidence (or on his statement of facts, as he termed it):" at 24. 



Iudges have long known about this problem snd regularly take steps to avoid the 

appearance of unfairness. They avoid, where possible, making the contempt citation 

themselves. The Canadian Judicial Council rasons that "[iln most cases, it will be the 

wise course for the judge to lave  the initiation of proceedings to the parties or to the 

Attorney General. Indeed, it may be appropriate, particularly where there is a large 

number of defendants, for the court to request that the Attomey General take conduct of 

the pro~eedings."~'~ It may not be possible for the court to take this course of conduct, 

however, in  urgent circumstances where it is necessary to make a contempt citation in 

order to maintain the authority of the court.4" The trial judge has the ultimate discretion, 

but is clearly urged to employ a procedure which involves the Attomey General as 

prosecutor. 

Where a contempt has been committed in the face of the court, the presiding judge must 

make her own record of the evidence. The Canadian Judicial Council encourages judges 

to do this sirnply by stating on the court record the event which has just transpired. "[Tlhe 

judge is entitled to rely upon the fact of anything which has happened in court and other 

matters of which cognizance may be taken. "412 The judge's recording of his statement of 

facts has not, with the exception of R. v. McKeown, been a problem in the failure-to- 

appear cases. This is possibly because the fact of non-appearance is relatively non- 

controversial. In more diffcult cases, such as where a lawyer or litigant scandalizes a 

judge in the face of the court, the precise words are most often recorded directly onto the 

court record. Once again, this is not highly controversial. Where the scandalous remarks 

were not made on the record, however, the judge may resort to reciting them, to the best 

4'o~orne Guidelines, supra note 18 at 22. 

"'lbid. The case of a lawyer failing to appear may constitute circumstances where the 
authority of the court requires the judge to make the citation personally and promptly. In 
R. v. McKeown, supra note 77 at 24, Laskin J. indicated that in the circumstances of that 
case it was neither urgent nor imperative that Judge Martin initiate the proceedings. 

4 1 2 ~  Guidelines, supra note 18 at 33-35. 



of his recollection, for the record. This may present some controversy, although it has not 

to my knowledge as far as Iawyers are c~ncemed.~'" 

Most judges who cite a lawyer for contempt are careful to let another judge preside over 

the show cause hearing. Laskin J. said in R. v. McKeown, "Indeed, it is the preferable 

course, where conditions do not make it impracticable, or where there will be no adverse 

effect upon the pending proceedings by the delay, to have another Judge conduct the 

contempt charge.. . "4'4 The Canadian Judicial Council notes that a finding of contempt 

requires serious detached consideration. It recommends: "As soon as a question of 

contempt arises, a judge must ask himself or herself: 'Am 1 able to act judicially and with 

complete impartiality?' And 'Will 1 be perceved by right-thinking persons to so conduct 

myself?' If those questions cannot both be answered in the affirmative then an 

adjournment and the assignment of a different judge is required as a debt of 

There are probably very few contempt citations, particularly contempts by lawyers who 

fail to appear, where the judge both cites the lawyer and convicts him. 

F. Due Consideration for the Role of Lawyers 

Occasionally a lawyer may say or do something which appears disrespectful but which is 

necessary in order to advance a client's interests. A lawyer, it will be recalled, has not 

only a duty to the court as its officer, but has also a duty to the client to zealously advocate 

her interests. Judges and lawyers alike must be sensitive to the existence of a possible 

 hile this issue of evidence is not serious, the Law Reform Commission of Canada 
recommends in its Report 17, supra note 147 ai 63 that no judge under any circumstances 
should be permitted to testify on behalf of the Crown or the accused as to the facts. "In 
other words, if the Attorney General can find no witness other than the judge and can find 
no other evidence upon which to base a prosecution, there will be no prosecution. " 

"'R. v. McKeown, supra note 77 at 23. 

41S~ome Guidelines, supra note 18 at 33. 



conflict between these duties. A body of law has developed to prioritize the duties, the 

effect of which is that a lawyer must be given a certain latitude in her conduct of litigation. 

The first proposition in this body if law is that the lawyer's duty of zealous advocacy is 

vitally important to the role of a lawyer. Oswald's Confempt of Coun States the lawyer's 

position in the following terrns: 

An advocate is at liberty, when addressing the Court in regular course, to 
combat and contest strongly any adverse views of the Judge or Judges 
expressed on the case during its argument, to object to and protest against 
any course which the Judge may take and which the advocate thinks 
irregular or detrimental to the interest of his client, and to caution juries 
against any interference by the Judge with their functions, or with the 
advocate when addressing thern, or against any strong view adverse to his 
client expressed by the presiding Judge upon the facts of a case before the 
verdict of the jury thereon. An advocate ought to be ailowed freedom and 
latitude both in speech and in the conduct of his client's casee416 

Occasions may arise when the advocate must say or do something which may appear 

discourteous to the court. This was recognized in the case of Izuora v. R. where Lord 

Tucker said: "It is not every act of discourtesy to the court by counsel that amounts to 

contempt.. . . "417 Similarly, Lord Goddard in Parashuram Derarum Shurnûiuani v .  King- 

Emperor cautioned that the contempt power should not be used "to suppress methods of 

advocacy which are merely offensive. ""' This position was recently reinforced by the 

4'60swald, supra note 25 at 56-57. 

4t7~upra note 38 at 336 (A.C.), 705 (W.L.R.). 

'"Supra note 64. Leading texts on conternpt of court relate the following exchange 
which took place between the famous English advocate Erskine and Judge Buller about the 
wording to be used in a jury verdict in a case known as Dean of Asaph: 

Erskine: 1 stand here as an advocate for a brother 
citizen and 1 desire that the word "only" may 
be recorded. 

Buller J. : Sit down, Sir; remember your duty, or 1 shall 
be obliged to proceed in another manner. 



Supreme Court of Canada in Young v. Young. Mr. How, solicitor for Mr. Young in a 

custody battle, had been penalized with an order to pay costs personally for his part in 

adding unnecessarily to the length and complexity of the case and for his part in advancing 

a claim of "little merit". In words which apply equally to the contempt power, McLachlin 

J. stated that "courts must be extremely cautious in awarding costs personally against a 

lawyer, given the duties upon a lawyer to guard confidentiality of instructions and to bring 

forward with courage even unpopular causes. A lawyer should not be placed in a situation 

where his or her fear of an adverse order of costs may conflict with these fundamental 

duties of his or her calling.""lg 

Notwithstanding the lawyer's duty to zealously advocate the client's interest, the lawyer's 

duty to the court takes precedence. In Rondel v. Worsley, Lord Denning M.R. stated: 

vhe barrister] must accept the bnef and do al1 he honourably can on behalf 
of his client. 1 say "ail he honourably c m " ,  because his duty is not only to 
his client. He has a duty to the court which is paramount. It is a mistake 
to suppose that he is the mouthpiece of his client to say what he wants: or 
his tool to do what he directs. He is none of these things. He owes 

Erskine: Your Lordship may proceed in what manner 
you think fit. 1 know my duty as well as 
your Lordship knows yours. I shall not alter 
my conduct. 

Apparently Erskine was later commended for " this noble stand for the independence of the 
Bar." Cited in Bome & Lowe, supra note 22 at 28. Oswald, supra note 25 States at 54: 
"An over-subservient Bar would be one of the greatest misfortunes that could happen to 
the administration of justice in England. " 

419[1993] 8 W.W.R. 513 at 542. Cumming J.A.'s words at the appellate level are 
equally apposite: "Solicitors who think that they may be mulcted in costs for advancing 
points which they honestly believe to be fairly arguable may not act fearlessly and in the 
best traditions of an independent profession. If solicitors are lirnited in what they think 
they can say or do on behalf of their clients, then the rightws of those clients are also 
necessarily lirnited. The potential for a chilling effect, . . . underscore the need for judges 
to exercise caution in the making of such orders. See (1990), 29 R.F.L. (3d) 113 
(B.C.C. A.). 



allegiance to a higher cause. It is the cause of truth and justice. He must 
not consciously mis-state the facts. He must not knowingly conceal the 
tnith. He must not unjustly make a charge of fraud, that is, without 
evidence to support it. He must see that his client discloses, if ordered, the 
relevant documents, even those that are fatal to his case. He must disregard 
the most specific instructions of his client, if they conflict with his duty to 
the court. The cade which requires a barrister to do al1 this is not a code 
of law. It is a code of honour. If he breaks it, he is offending against the 
rules of the profession and is subject to its discipline; but he cannot be sued 
in a court of  la^."^ 

The paramountcy of the lawyer's duty to the court is also evident in Canadian codes of 

professional conduct. The Canadian Bar Association's Code of Professsiond Conduct 

provides, for example, that "D]he lawyer should at al1 times be courteous and civil to the 

court and to those engaged on the other side. Legal conternpt of court and the professional 

obligation outlined here are not identical, and a consistent pattern of rude, provocative or 

disruptive conduct by the lawyer, even though unpunished as contempt, might well ment 

disciplinary action. ""l Alberta's Code of Professionol Conducr provides: " A  lawyer's 

dealings with the court must be courteous and respectful." It continues: 

As officers of the court, lawyers are obligeû to maintain the dignity, order 
and deconim of judicial proceedings so that the legal system functions 
properly. Disrespect for the court displayed by counsel, clients or 
witnesses would erode the confidence of the public in the administration of 
justice. A lawyer must therefore remain respectful and self-controlled and 
must take reasonable steps to ensure that those subject to the lawyer's 
direction act in a similar fashion." 

R e d  from Chapter 4 that the mens rea category of "knowledge" may be imputed to a 

lawyer by vinue of the lawyer's training and role in the administration of justice. This 

would suggest that a lawyer must be particularly careful that he not offend the court. For 

420~ondel v. Worsley, [1966] 3 Al1 E.R. 657 at 665. 

"'~hapter IX, "The Lawyer as Advocate", para. 14, p. 39. 

4n(1995), Chapter 10, rule 12 and Commentary at 117-18. 



exarnple, Draper C. J. noted in Re the Recorder and Juàge, that while tempers and passions 

are frequently excited during the course of litigation, they should never be adopted by 

counsel. He said: 

If such apparent indecorum proceeds from a member of the bar, ... it 
becomes the more indispensable for the judge to exercise his full powers to 
put it down, for the bamster has not the excuse of the personal excitement 
of the suitor, and rnust be assumed to know that it is his duty to aid not to 
embarrass the judge in the faithful discharge of his functi~ns.'~~ 

In R. v. Barker, Morrow J.A. of the Alberta Court of Appeal indicated that a comment 

by a lawyer may have a more serious effect on the integrity of the judicial process than if 

made by a lay person, and for this reason it should not be i g n ~ r e d . ~ ~ ~  Gibbs J.A. of the 

British Columbia Court of Appeal stated in R. v. Clark that a lawyer does not have the 

pnvilege of pleading ignorance in matters of conternpt. A lawyer must be taken to know 

what he is doing, the effect of what he is doing, and the probable consequences if he is 

One may deduce from the above that, while a 

she must say in order to advocate her client' 

lawyer has a certain latitude in saying what 

s interests, she must not go so far as to be 

disrespectfui of the court. Even when disagreeing with nilings of the judge, the lawyer 

must show respect for the court and for the position of the judge. The same considerations 

do not apply to a lawyer who fails to appear in court at the appointai time. In the 

circurnstances of failing to appear, the lawyer fails in both his duty to the court and in his 

duty to the client. In the lawyer's absence, the court's options are somewhat narrowed. 

The judge cannot "stare down" the disrespect or issue a warning. Yet she is embarrasseci 

4m(1864), 23 U.C.Q.B. 376 at 379. 

4a[1980] 4 W. W.R. 202 at 220-2 1,20 A. Re 61 1 (Alta. C.A.), citing Re Ouellet, supra 
note 391. 

4 * ~ .  v. Clark, [1997] B.C. J. No. 763 (QL) at 10 (paras. 5, 6). 



on behalf of the administration of justice. The failure to appear "looks bad", and the judge 

feels that something should be done to show the court's disapproval. It is apparent from 

the cases that judges in these circumstances have often cited the lawyer in contempt of 

court. It is also apparent that the convictions that followed were frequently overturned on 

appeal. The failure to appear has often amounted to a discourtesy, but not to a contempt 

of court. Where the judge does not cite a lawyer for contempt, the judge may announce 

his disapproval by thanking al1 those present and apologizing on behalf of the absent 

lawyer. 1s this enough? Can or should something more be done? 

The court has the following options available to deal with this situation: (a) reprirnand; @) 

referml to the law society; (c) practice directions; and (d) awarding costs against the 

lawyer personaily . 

(a) Reprhand 

One option for the court might be to require the lawyer to attend in open court or in 

private chambers in order to receive a reprimand. Technically this is a viable option. The 

lawyer, in his capacity as officer of the court, is disciplined by his " supervisor", the court. 

Accordingly, in R. v. Fox, the Court of Appeal found Fox's conduct in arriving 50 

minutes late to trial warranted a reprimand but not a contempt citation and conviction. 

Judges seldom, however, resort to this method. They may prefer to refer disciplinary 

matters to the law society. 

(b) Ref'eml to the Law Society 

On a surprising number of occasions the judge considers reporting the incident to the 

provincial law society. The law society of a province is empowered, and required, to 

discipline solicitors for breaches of the code of professional conduct and for misconduct 



and unprofessional c~nduct. '~~ Failing to appear in court is certainly unprofessional 

conduct, particularly where the actus rew and mens rea of contempt are present. In fact, 

judges consider refemng a failure to appear to the law society even where they make a 

finding of ~on t e rnp t .~~  The trial judge in R. v. Pinx indicated that, while he would deal 

with Pinx's conternpt of court in Pinx's capacity as officer of the court, the breach of duty 

to client might be the cause of disciplinary action by the law so~iety.'~' Similarly, in 

Steward v. Minister of Employment and Zmmigriazion the Federal COUR of Appeal who 

convicted MacIntosh of contempt fined him and directed the court registry to transmit a 

record of the contempt proceedings to the Law Society of British ~olurnbia.~" 

Other courts resort to a referral to the Iaw society when the conduct is not serious enough 

to be a contempt. In R. v. Kopyto (No. I ) ,  for example, the Ontario Court of Appeal 

overtumed Kopyto's conviction but stated that they did not condone his conduct. "His 

professional conduct is a matter for the Law Society. ""O Hugessen A. C. J. in R. v. Asfer 

(No. 2), however, had some reservations about refemng the matter to the law society. He 

said : 

4 2 6 ~ 1  Profession Act, S.A. 1990, c. L-9.1, Part 3 - Conduct of Members. 

'"~ecause of the lawyen two roles, this may not expose him or her to double 
jeopardy. See, e.g., R. v. Wiggleswonh, [1987] 2 S.C.R. 541, 45 D.L.R. (49 235; R. 
v. Van Rassel, [1990] 1 S.C.R. 225,53 C.C.C. (3d) 353; R. v. Shubley, [1990] 1 S.C.R. 
3, 65 D.L.R. (4*) 193. 

"'R. v. Pinr, supra note 167 at 84. 

429Steward v. Minister of Employment and Immigraiion, supra note 318 at 243. 

4 M ~ .  v. Ki7pyto (NO. I ) ,  supra note 185 at 59 1. In R. v. Stong , supm note 174 at 787, 
the court stated that failure to appear - to be in constant disregard of obligations to the 
court, would doubtless be deplored by the law society if they knew that it was happening. 
In R. v. Chippeway, supra note 177 at 157 it was the Crown prosecutor who suggested 
to Judge Comn that the matter might be addressai to the law society. In R. v. Hill 
(B.C.C.A.), supro note 41 at 67, Hill attempted to deflect contempt proceedings by 
suggesting that his failure to appear was a cause for disciplinary action by the law society 
but was not a contempt of court. 



Indeed, 1 have even given serious consideration to the question whether it 
was my duty to communicate with [the bars of Quebec and Ontario]. 1 
have decided not to do so out of fear that any communication on the subject 
from me would almost surely be regarded as a request to act. 1 think it 
very probable that both bodies will, in any event, l e m  of these 
proceedings. 1 would not want in any way to interfere with their discretion 
to take such action as they see fit but I equally would not want them to feel 
obliged to take any action at d l .  The real possibility of Mr. Aster's king 
subject to professional discipline inclines me to c~ernency.~~' 

Hugessen A.C.J. was concerned about independence of the judiciary and independence of 

the bar. The court is the judicid arm of government. The law swiety is a professional 

organization. If the law society's discipline cornmittee is called on by the court to 

discipline a member for contempt, both the independence of the bar and the impartiality 

of the courts may be, or may appear to be, compromised. Note that Hugessen A.C.J. 

considered not only the different functions of the law society and the court but also 

commentai on the imbalance of power between them. A referral from the court, in his 

opinion, would amount to a request to take disciplinary action. Could the law society 

refuse such a request? Where the law society and the court are each independent of one 

another, there is absent a natural flow of communications or commands. One body may 

misinterpret the intentions of the other. In the Canadian Judicial Council's guidelines on 

contempt, the following appears in a footnote: 

Sorne professional bodies refuse to discipline their members for 
professional discourtesy on the ground that they do not wish to act in 
circumstances where the court has not exercised its jurisdiction in contempt. 
This is a misconception because, for the rasons stated, much discourtesy 
does not amount to contempt, and judges are expected to resort to contempt 
only in aggravated circurn~tances.~~~ 

4 3 ' ~ .  v. Aster (No. 2), supra note 360 at 462. 

4 3 2 ~ u m  Guidelines, supra note 18 at 58-59, fn 172. 



Not only dœs a law society referral create an "independence of the courtslindependence 

of the bar" problem, but the two bodies may have somewhat different objectives in 

disciplining lawyers. The law society's discipline function exists to maintain the integrity 

of the legal profession, while the court's discipline function for contempt exists to maintain 

the integrity of the administration of justice as a whole. The law society disciplines a 

lawyer in his capacity as a member of the law society for breaches of its code of ethics, 

whereas a court disciplines a lawyer for contempt and for dereliction of duty as an officer 

of the court. The jurisdictions of the law society and the coun may overlap to a 

considerable extent, yet each body is an important presence in and of itself, with its own 

attitudes and approaches. The law society may be inclined to discipline a lawyer only for 

egregious misconduct, whereas the coun may be inclined to discipline a lawyer 

immediately for acts of disrespect. It would seem strange indeed for a law society to 

punish a lawyer for breaching his duty as officer of the court, just as it would be improper 

for a court to discipline a member of the law society for violation of the code of ethics. 

That the law society and the courts have different views of a lawyer's conduct is evident 

from the Clark case. In R. v. Clark, the Law Society of Upper Canada considered a 

nurnber of serious contempts, including intemperate statements to a justice of the British 

Columbia Court of Appeal, abusive letters to judges in Ontario and British Columbia, 

preparation and delivery of documents from a non-existent court purporthg to convict an 

Ontario judge of various crimes, accusations that the British Columbia judiciary and the 

Crown wnspired to commit crimes of genocide against aboriginal people, and an attempt 

to perforrn a citizen's anest of a panel of the British Columbia Court of Appeal on charges 

of treason and cornplicity to genocide. Clark was not disciplined by the Law Society for 

any of this conduct. A British Columbia Provincial Court judge finally brought him to 

account, saying , 

Surprisingly, and regrettably, the Law Society of Upper Canada seemed to 
condone much of Clark's hectoring as "zealous" advocacy - necessary 



because judges did not give him a proper audience or consider his 
argument. That is a false premise. Judges have listened patiently and 
carefully to his argument. Must a court listen to the same legal argument 
for the 41st time when that argument has been rejected 40 consecutive times 
ai al1 levels in 

A third problem with leaving contempt matters to a law society is that it gives the court 

the appearance of abdicating its responsibility. Matters of contempt should be dealt with 

by the court because the court should be seen to be protecting itself and the administration 

of justice. If the insulted court does not defend itself, it appears weak and inefficacious; 

its authoiity undermined. Mr. Justice Gibbs said on Mr. Clark's appeal: "But this man 

must be deterred and restrained and other minded to engage in similar conduct must 

likewise be deterred and restrained. As Chief Justice Evans said, we are concemed 'with 

the absolute necessity of vindicating the dignity of the Coun itself. "'3-1 

The fourth problem concerns speed and efficiency. Many contempts must be dealt with 

quickly, if not to immediately commit for contempt in extreme cases then to immediately 

cite in contempt. This is necessary to prevent further harm to the administration of justice. 

It is necessary for its deterrent effect and as a means of visibly vindicating the dignity and 

authonty of the coua. The law society does not have this summary power. It is not 

present in cases where contempts must be dealt with on an urgent basis, and it does not 

have the powers inherent in the court to deal directly and expeditiously with contempt. 

Further, contempt of court is most easily dealt with by the court, especially where the 

contempt is committed in the face of the court. The court, which has in many instances 

seen the contempt, has best access to the evidence required to prove the offence. 

Thus a court referral to the law society for a lawyer's failure to appear (or any other type 

of contemptuous conduct) is problematic. Nevertheless, it is probably practiced in some 

4 3 3 ~ .  v. Clark, [1997] B.C.J. No. 715 (QL) at para 56, Friesen Prov. Ct. J. 

4 Y ~ .  v. Clark, supra note 425 (C.A.) at 16 @ara Il) ,  Gibbs J.A. 



courts. Lawyers are disciplined for failing to appear in court;435 their failure to appear 

must in some instances be referred to the law society by the court. 

(c) Practice Direction 

A practice direction (or "directive") is a rule of court made by the judges of a court. A 

practice direction has the same effect as a legislated rule of court unless and until it is 

successfully challenged as conflicting with a statute or other rule of coun. Practice 

directions represent a powerful means of controlling the court's process. In the case of R. 

v. Damon, the Ontario Court of Appeal referred to a practice direction issued by the Chief 

Justice Howland in May, 1979 conceming the court's expectations of lawyers in respect 

of their attendance in court. This practice direction is clearly a response to problems 

which had arisen in the past, and represented an effort to set guidelines for lawyer's 

conduct in terms of appearing in court at the appointed time. 

The decisions reached by the Committee have been approved by the Bench 
and Bar Committee and by the Ontario Courts Advisory Council and will 
be effective Monàay, June 18, 1979 throughout Ontario. They are as 
follows: 

1. T M  dores in Provincial Couns (Criminal Division) 

When a date for trial has been fixed by the Provincial Court (Criminal 
Division) with the agreement of counsel for the Crown and for the defence, 
the trial will be expected to proceed on the date fixed. By consenting to the 
date, both counsel will be considered to have committed themselves to be 
present on the date fixed and to have undertaken to make no other 
commitments that will render their attendance impossible. 

2. Subsequenr Dates for Trials and Appeals 

In fixing subsequent dates for trials or appeals, the Supreme, County and 
District, and Provincial Courts will endeavour to ensure that their 

'%e, for exarnple, the Law Society Discipline Digest (LSDD) database on Quicklaw. 



respective schedules do not make it impossible for counsel to honour 
underiakings which they have already given if fixing a date for trial in the 
Provincial Court (Criminal Division). It will be the responsibility of 
counsel to notify the presiding judge in the Supreme, County or District, 
or Provincial Court of the previous commitments which counsel has made 
in another court which might conflict with a proposeci date for trial or for 
an a~peal* 

Once a trial date has been fixed, adjoumments will only be granted in 
exceptional circumstances, e.g. the illness of a key witness, or the illness 
of Crown or defence counsel occumng so near to the date of trial that it 
would be impossible for other counsel satisfactory to the Crown or to the 
accused (as the case may be) to be properly briefed. Applications for 
adjoumments should be made as soon as the need for an adjoumment is 
apparent so as to assist in the utilization of the court's time which has 
already been scheduled, in the event the adjournment is granted. Such 
applications rnust be made at least three days before the trial date so that the 
witnesses who have been subpoenaed can be notified that their attendance 
will no longer be required. The judge hearing the application will not 
necessarily be the judge before whom the trial is to proceed. Reasonable 
notice of an application for an adjoumment must be given to the other 
parties including CO-accused who are jointly charged. Appropriate 
arrangements will be made for such applications to be heard by the 
Provincial Courts (Criminal Division). 

4. Default on pan of Counrel 

If counsel for the Crown or for the defence fails to attend on the date fixed 
for trial, the trial j udge will require that such counsel attend before him and 
will have his explanation for his absence recorded. If the trial judge is not 
satisfied with his explanation, he will send a copy of the Vanscript to the 
Chief Judge of the Provincial Courts (Criminal Division) for fonvarding to 
the Law Society of Upper Canada so that appropriate disciplinary 
proceedings can be taken. Similarly, if counsel for the Crown or for the 
defence has not applied for an adjoumment in accordance with paragraph 
3, where one was required, then on the date for trial the trial judge will 
cause the explanation of counsel for such default to be recorded. If he 
considea the default to be serious, he wili send a copy of the transcript to 
the Chief Judge of the Provincial Courts (Criminal Division) so that he can, 
iun hm, fonvard it to the Law Society of Upper Canada for appropriate 
action. 



The above decisions will bnng about important changes in the scheduling 
of trials and appeals based on the chronological order in which 
commitments are made by counsel. They should ensure the pnme 
consideration that an accused person will be represented by counsel 
satisfactory to him or her. They should also substantially reduce the delay 
in bringing actions on for trial, more effectively utilize the time of the 
courts, and eliminate unnecessary expense and inconvenience to the public 
which arise from adjoumments. It is hoped that the legal profession will 
give these changes their full support and cooperation. 

May 3, 1979 W.G.C. HowIand 
Chief Justice of Ontario 

This practice direction is both instructive and informative. Paragraph 1 instructs counsel 

that once a trial date is selected, not only have counsel committed themselves to be present 

on that date, but counsel are expected to make no other commitments which conflict with 

that date. Double booking is not permitted. The trial will be expected to p r o c d  on the 

date fixed. Paragraph 2 provides that other courts will endeavour to ensure that lawyers 

can keep their commitments. The Supreme, County and District and Provincial Courts 

will not set trial or appeal dates which conflict with other trial dates, provided the lawyer 

advises the court of the previous corn mit ment^.^^^ Paragraph 3 precludes adjoumments 

being made for family vacations and the ~ike."~ Adjournments are granted only for 

exceptional circumstances, such as where a key witness is il1 and cannot attend. 

Adjournments are granted only on application made a minimum of 3 days in advance of 

the trial date. Adjoumments granted in advance of the trial minimize inconvenience to 

witnesses and others involved in the trial process. Paragraph 4 provides for counsel's 

punishment in the event he  fails to comply with the first three paragraphs. Counsel is to 

attend court to have the explanation for his absence recorded. This procedure would 

parailel the show cause hearing in contempt proceedings. Where the "excuse" is not 

'%is was the problem encountered by Pinx in R. v. Ph, SUPM note 167. Another 
matter had been adjoumed, without his advice or consent, to a date on which he was 
cornmitteû to attend a preliminary hearing. 

437~his was the reason for the adjoumment in R. v. Danron, supra note 224. 



adquate, however, the "contemnor" is not convicted of contempt but is referred to the law 

society for appropriate disciplinary proceedings .438 

(d) Awarding Costs Against a Lawyer Personally 

Costs may also be applied as a punitive and cornpensatory rneasure. Rule 602 of the 

Alberta Rules of Court provides, for example: 

602. In any proper case any bamster and solicitor who has acted for any 
of the parties to any proceeding, may be ordered to pay any of the costs 
thereof. 

This rule, and its equivalent in other other juri~dictions,~~~ is being applied with increasing 

frequency to penalize lawyers for misconduct in the course of litigation, particularly where 

the conduct has resulted in unnecessary delays and additional expenses to the parties in 

l i t i g a t i ~ n . ~ ~  This type of rule is a codification of the inherent jurisdiction of the court to 

punish lawyers and to prevent abuse of process."' The rule has been applied in the case 

of a lawyer failing to appear in court. In Machtinger v. HO/ Industries Lrd. ,"2 counsel 

" '~ote that Chief Justice Howland had no difficulty with the concept of refemng a 
lawyer to the law Society for disciplinary purposes. 

43g~ee  also Ontario Rule 57.07(1), for example. 

'%ee, for examples, Cadotte v. Codorte (l994), 24 C .  B.R. (3d) 229,92 Man. R. (2d) 
242; O. E.X. Electromagnetic Inc. v .  Coopers & Lybrand (1992), 75 B.C. L. R. (2d) 384 
(S .Ce), add '1 reasons at (June 28,l993), Doc. Vancouver Cg90388 (B. C. S.C.); Bridlepath 
Progressive Real Estate Inc. v. Unique Homes C o p  ( N E ) ,  12 C.P. C. (3d) 109 (Ont. 
Master); Cegarra v. Canada (Minister of Employment & Immigration) (lggî), 56 F.T. R. 
241; Donmar Industries Itd. v. Kremlin C a d a  Inc. (No. 2) (1992), 6 O.R. (3d) 506 
(Gen. Div.), additional reasons to (199 l), 6 O.R. (3d) 501 (Gen. Div.); Lough v. Digital 
ZiQuipment of C a d a  (1986), 15 C.C.E.L. 1,57 O.R. (2d) 456 (Ont. H.C.). 

"'se F.T. Home, Cordery on Solicitors (8th ed) (London: Butterworths, 1988) at 
113, and see Young v. Young, supra note 419 (S.C.C.). 

U2[1992] 1 S.C.R. 831. 



failed to appear to argue a matter before the Supreme Court of Canada. The court granted 

a rehearing but required that the non-appearing counsel personally pay the costs of the 

original hearing and costs of the motion for rehearing. 

The cases limit application of this rule to circumstances where there is a gross dereliction 

of d ~ t y , ~ '  and gross negligence. The conduct must be inexcusable and ment r e p r ~ f . ~  

McLachlin J. in Young v. Young urged courts to be exvemely cautious in awarding costs 

personally against a lawyer because of its chilling effect on a lawyer's duty of zeaious 

advocacy and his duty to bring forward with courage even unpopular causes."' The rule 

itself may be unavailable to some courts. It is not likely available in the context of criminal 

proceedings. Its availability is also limited in some provincial civil court proceedings. In 

Alberta, for example, there is no specific provincial court rule providing for costs payable 

by a solicitor personally. The civil division may, by virtue of the Provincial Coun ACP 
apply a rule of court (such as mle 602), but only in limited circumstances. The Provincial 

Coun Act provides: 

19.1 (1) The practice and procedure of the Court shall be as provided in 
this Act and the regulations. 

(2) Where this Act or the regulations do not provide for a specific 
practice or procedure of the Court that is necessary to ensure an expeditious 
and inexpensive resolution of a matter before the Court, the Court may 

(a) apply the Alberta Rules of Court, and 
@) modify the Alberta Rules of Court as needed. 

&'~aye v. Atlaruic Lottery Corp (1992), 127 N.B.R. (2d) 132, 319 A.P.R. 132 (Q.B.). 

u931473 Ontario Ltd. v. Coldwell Banker Canoda Inc. (1992), 5 C.P. C. (3d) 271 
(Ont. Gen. Div.), additional reasons to (t991), 5 C.P.C. (3d) 238 (Ont. Gen. Div.). 

US~oung v. Young, supra note419 ai 542 (W.W.R.). 



This section has not ken  judiciaily considered. An argument could be made for its 

applicability in the circumstances of lawyer misconduct, but the success of such an 

argument remains to be seen. 

The cash option should be considered by judges when they are confronted with sufficiently 

egregious misconduct on the part of a lawyer in the context of civil litigation.""' It may 

be a fitting punishment in the circumstances. Tt avoids the stigma of a cnminal conviction 

while at the same time compensating the parties for expenses unnecessarily incurred. It 

is a remedy which makes the miscreant pay in order to correct the problem he created. 

G. Due Consideration for Freedom of Expression 

Depending on the nature of the contempt, freedom of expression may be a funher 

consideration to be made by a judge before finding someone in contempt of court. 

Freedom of expression has little to do with the contempt of a lawyer failing to appear in 

court,u8 but is important in the context of sub judice contempt and scandalizing the court. 

The Law Reform Commission of Canada in its Repon 17 States that contempt of court is 

sometimes seen by uninformed litigants as "the exercise of an arbitrary , even undemocratic 

power, aime. at protecting selfish interests and muzzling cri t ici~rn."~~ In fact, the Law 

Reform Commission was quite concerned about the effect of contempt of court on freedom 

of expression. This concem has become even more important since freedom of expression 

was ensh~ed  as S. 2@) of the Charter of Rights and Freedomr. ". . .mhe  judicial system 

must be tolerant and patient so as not to prejudice freedom of expression.. . The nght to 

criticize the administration of justice must therefore be preserved. Neither the judiciai 

costs are also a remedy where a litigant, not a lawyer, is a possible 
contemnor. 

"'~ailing to appear in court would not, under most circumstances, be considered a 
means of expression, i.e., of communicating or receiving a message. 

U9~epon 17, supra note 147 at 4-5. 



system nor judges should be completely isolated from such criticism, as long as it remains 

reasonable. N450 

There is now a considerable Canadian jurisprudence on the freedom of expression. Courts 

recognize that freedom of expression is extremely important to the democratic process and 

to the lifestyle of citizens in a liberal democracy. Over a number of decades a body of 

important contempt-of-court decisions developed which acknowledges that criticism is a 

naturai and healthy corollary of the justice system. Cnticism may appear disrespecthl on 

the face of it, but it should be permitted because of its overall usefulness in advancing the 

administration of justice. Four English decisions provide the parameters of acceptable 

criticism. In Mcleod v. S .  Aubyn, Lord Moms said that 

[clommittal for contempt is a weapon to be used spanngly and always with 
reference to the interests of the administration of justice. Hence, when a 
trial has taken place and the case is over, the judge or the jury are given 
over to criticism ... Couns are satisfied to lave to public opinion attacks 
or comments derogatory or scandalous to them."' 

In R. v. Gray, Lord Russell stated in the same vein: 

That description of that class of contempt [ scandalizing a judge or a court] 
is to be taken subject to one and an important qualification. Judges and 
Courts are alike open to criticism, and if reasonable argument or 
expostulation is offered against any judicial act as contrary to law or the 
public goad, no court could or would k a t  that as contempt of Court. The 

"*~upra note 56. In this case a colonial newspaper contained the following comments 
(at 552-555): "me judge] is reducing the judicial character to the level of a clown . . . He 
has apparenily been too wrapped up and interming led with personal dispute and squabbles 
of a questionable character to allow hirn to deal honestly and impartially with questions 
which corne before him to be judicially settled ... A man ... narrow, bigoted, vain, 
Widictive, and unscrupulous." 



law ought not to be astute in such cases to cnticise adversely what under 
such circurnstances and with such an object is published.. . .452 

But whether the authority and position of an individual judge, or the due 
administration of justice, is concemed, no wrong is committed by any 
member of the public who exercises the ordinary nght of criticising in good 
faith, in private or public, the public act done in the seat of justice.. . Justice 
is not a cloistered vinue; she must be allowed to suffer the scrutiny and 
respectful even though ouispoken, comments of ordinary men.453 

In R. v. Metro Police Commr.; Erpane Blackburn (No. 2), Lord Salmon stated, "... no 

criticism of a judgment, however vigorous, can amount to contempt of court, providing 

it keeps within the limits of reasonable courtesy and good faith." Lord Denning said in 

the same case: "It is the right of every man, in Parliament or out of it, in the Press or over 

the broadcast, to make fair comment, even outspoken comment, on matters of public 

interest. Those who comment can deal faithfully with al1 that is done in a court of 

justice. "4" 

These decisions appear to set a tolerance threshold. They indicate that contempt should 

not be found for cnticism unless it is characterized by malice, lies and outright attempts 

to undermine public confidence in the administration of justice. The tolerance threshold 

rnay be adjusted over time and circumstances. It may be entirely removed in some 

jurisdictions, such as Ontario, where scandalizing the court, at least out of court, became 

permissible in 1987, even where it is characterized by malice and lies. The case of R. v. 

452~upra note 22. 

4"[1936] A.C. 322 ai 335; [1936] 1 Al1 E.R. 704 (P.C.). In this case a newspaper 
editor had wmmented critically that some judges gave severe sentences while others gave 
lenient sentences for the same crime committed in similar circurnstances. 

4Y[1968] 2 Q.B. 150; [1968] 2 W.L.R. 1204; Cl9681 2 Al1 E.R. 319 at 321 (C.A.). 
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Kopyto (No. 2)'" prompted the Canadian Judicial Council to say that "scandalizing by 

words will rarely be an offence, particularly with regard to completed proceedings. 

Generally speaking, judges must henceforth be prepared to endure almost any form of out 

of court criticism. w456 

H. Recommendations with respect to Refonn Roposals 

Judges must be aware of freedom of expression issues. They must not deny any alleged 

contemnor the protections of the Chaner. They must trat the allegeù contemnor fairly. 

They rnust be careful, when confronted with a contemptuous lawyer, to not trample 

unnecessarily on the lawyer's duty of zealous advocacy. They must consider discipline 

options which are less serious than a finding of criminal contempt of coun. They must 

make a finding of contempt only where the conduct tends to senously undermine public 

respect, or where the conduct senously interferes with the course of justice. They must 

ensure that they are not motivated by anger. They must ensure that they are not 

proceeding for personal reasons or because they have been insulted personally. They must 

act swiftly only upon careful reflection and only where swiftness is absolutely essential in 

the circumstances. They must consider whether a warning about contempt would suffice. 

They must consider whether an adjouniment, the use of humour, or a look of displeasure, 

455~~pra note 43. 

4S6~ome Guidelines, supra note 18 at 26. Yet not al1 would agree with setting such a 
high tolerance threshold. The Law Reform Commission of Canada stated in its Repon 17, 
supta note 147 at 12-13 that, while judges may not be able to invoke the contempt power 
to defend themselves from untrue allegations, and while they may not be able to publicly 
defend their actions, it would be "perfectly normaln for society to take up the judge's 
defence. It concluded that if it could resort to codified contempt provisions, society itself 
could act to vindicate the court. It would appear more just for society (through codified 
offences) to vindicate the coun than for judges to do so, who themselves created the law 
of contempt. The Law Reform Commission reasons that, while the law of contempt must 
not restrict or jeopardize freeâom of expression, it must be able to "deal severely with 
blatant and serious attacks in order to preserve the integrity of the system as a whole." 



would suffice to stop the disrespectful conduct. They must be tolerant, patient, and 

longsuffering . 

This is a considerable list of guidelines. It could hardly be said that the contempt power 

today is applied in an arbitrary fashion. "Arbitrary" means "dependent on will or 

pleasure"; "derived from mere opinion or preference"; "unrestrained in the exercise of 

will; of uncontrolled power or authority" .4s7 On the contrary, application of the contempt 

power today is noted by great restra.int, conuol, and deference to precedent and authority 

such as the Canadian Judicial Council's guidelines on the use of contempt powers. There 

is very little room for the ailegation that the contempt power is "the exercise of an 

a r b i t q ,  even undemocratic power, aimed at protecting selfish interests and muzzling 

criticism . ""' 

There is also very little room for a suggestion that codifying the contempt power would 

make it less arbitrary. Codifying al1 the guidelines contained in this Chapter would not 

affect the guidelines one way or another. The only useful purpose to be served by such 

a codification would be to make the guidelines known to the public, yet the Canadian 

Judicial Council has made its guidelines avaiiable to law librane~.~'' Thus lawyers and 

members of the public are free to consult the same handbook as do the judges. This is 

open and fair; hardly deserving of the "negative perception of judicial authority" which 

according to the Law Reform Commission of Canada in 1982 is typical of a segment of 

the Canadian 

4s7The Oxford English Dic t io~ry ,  supra note 42 at vol. 1, p. 602, meanings 1, 3, 4. 

Reform Commission of Canada, Repon 17, supra note 147 at 4-5. 

''9niey are available in the Law Society Library at the Edmonton Law Courts, for 
example. 

"%LW Reform Commission of Canada, Repon 17, supra note 147 at 4. 



CONCLUSION 

With few exceptions, judges' reliance on the precedents and guidelines set out in this 

Chapter make them very reluctant to fuid wntempt. Canadian judges have taken the words 

of Lord Jessell very senously: 

F e  contempt power] . . . should be most jealously and carefully watched, 
and exercised with the greatest reluctance and the greatest anxiety on the 
part of Judges to see whether there is no other mode ... which can be 
brought to bear upon the subject ... I have always thought that necessary 
though [this jurisdiction] be, it is necessary only in the sense in which 
extreme masures are sometimes necessary to preserve men's rights, that 
is, if no other pertinent remedy can be fo~nd.'~' 

A number of other pertinent remedies have been found and successfully applied. Judges 

ignore rude remarks. They use humour to deflate tension in the courtroom. They stare 

down contemptuous conduct, issue warnings, order adjoumments and make costs awards 

in an effort to avoid invoking the contempt power. By doing so, judges bnng honour to 

the courts, enhance their reputation and increase their authority . They make it difficult not 

to respect the courts and their important function in Canadian society. 

"'ln re Clemenrs and the Republic of Costa Rica v. Erlanger, supra note 63. 



CONCLUSION 

What does the contempt power mean to us today? It means we can rest assured that Our 

courts will rernain a well-respected and effective Canadian institution. It rneans that our 

laws will be en forced and developed, and that Our way of life will be preserved. 

As a venerable, tried and tested law of this land, the contempt power is a source of pride. 

It is an acknowledgment of our faith in law and order. It protects fundamental rights and 

freedorns. It is not Draconian or contrary to fundamental freedoms. As one Canadian 

judge has said, 

[t]he jurisdiction which I here exercise is within such reasonable limits 
prescribed by law and demonstrably justified in a free and democratic 
society. To do othenvise would subvert the law of this land and the 
jurisdiction of this court to what 1 may term to be the 'law of the jungle'. 
This cannot be . . . 462 

In exchange for the rights and freedorns bestowed on us by Our laws and en forced in Our 

courts, we owe a duty of respect. We must respect our courts and the courts' right to 

demand that respect. We must take the contempt power seriously. 

M2~olland I., R. v. Ayres (unreported) December 13, 1982, (Ont. S.C.), quoted 
with approvai by Goodman J.A. in R. v. Ayres, supra note 383 at 41 (Ont. C.A.). 
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This appendix consists of case summaries of some well-known failure-to-appear cases 

involving Canadian lawyers. The cases appear in chronological order by reporting date. 

R. v .  McKeown (sub nom McKeown v. ?ne m e e n )  (1971), 2 C.C.C. (2d) 1 (S.C.C.) 

Mr. McKeown had undertaken to defend a convicted person against an application to have 

him declared an habitual criminal. The matter was scheduled to be heard September 9, 

1969 at 10:30 a.m. In chambers on September 9th before Judge Martin, a Mr. Griner 

appeared on behalf of McKeown and stated that McKeown was il1 but would possibly be 

able to proceed the following day. Mr. Griner advised that he would act as counsel if 

McKeuwn was not well enough to proceed. Judge Martin stated that McKeown had 

telephoned him at about 9:45 advising that he would be a little late, but had made no 

mention of illness. McKeown testified that feelings of exhaustion had begun to affect him 

the preceding summer. He had worked long hours over the weekend, and by September 

8th he had requested Mr. Griner to appear in his stead on two matters that day and on 

September 9th as well. On September lOth, no one appeared before Judge Martin when 

the matter was called. Crown counsel believed that McKeown was under doctor's care. 

McKeown's client indicated that McKeown had been taken to hospital from the barristerd 

robing room. Judge Martin stated that McKeown had telephoned him shortly after 10 a. m. 

to advise that either he or Mr. Griner would appear, but had not mentioned being ill. 

McKeown testified that he had gone to the coun house with an investigator whorn he asked 

to accompany him because he was feeling dizzy. When he reached the robing roorn, he 

had reclined on the couch and lost consciousness. Two to three hours later (after 2 p.m. 

accbrding to McKeown and after 1 1:45 according to the investigator) , he left the building 

with the investigator, who subsequently took him to see a Dr. Bernstein. Dr. Bernstein 

testi fied that preli minary tests had indicated a diabetic condition . Judge Martin called three 



witnesses. A commissionaire on duty in the barristers' robing room testified that 

McKeown had looked "sick, deathly sick", had spent a considerable amount of time in the 

toiiet, had lain down the rest of the time on the couch, not leaving the common room until 

after 4:ûû p.m. McKeown had not smelled of alcohol. The second witness, the 

courthouse administrator, had spoken to McKeown on September 8th through the partition 

of a washroom cubicle and asked McKeown if he was ill. McKeown had replied "No, 1 

am al1 right." On September 10th he had seen McKeown lying on a chesterfield, 

muttering, and stated that McKeown "was either under the influence of alcohol or drugs 

or he could have been mentalty ill." The third witness was a police officer who had 

observed McKeown walking unsteadily down a hailway. The police officer believed that 

McKeown had been under the influence of either barbiturates or alcohol. McKeawn's 

articled student, his legal secretary , the investigator, and Dr. Bernstein al1 testified that 

they had not seen him take any dmgs or alcohol, and had not seen any indication of his 

having taken any . Judge Martin concluded that McKeown's " failure to appear [was] due 

entirely to being intoxicated by alcohol or drugs". He was convicted of contempt for 

wnduct abusive to the administration of justice. 

The Court of Appeal quashed McKwwn's appeal, but McKeown a p w e d  the matter 

further. The majority of the Supreme Court decided that, since failure to appear in court 

is an offence in the face of the court, no appeal was possible against a conviction. Section 

9 of the Crimino1 Code did not at that time permit an appeal in those circumstances. 

Laskin J. in dissent found that an appeal against conviction was possible because the 

offence is a hybrid one, committed partly in the face of the court and partly away from the 

court. He noted that the court, crown counsel and witnesses had been inconvenienced by 

McKeownts failure to appear, but that there was absolutely no evidence on which to 

convict McKeown. Judge Martin had made procedural errors and had made findings of fact 

which went against much cogent evidence to the conuary. Martin 3. had preferred 

evidence which was not far short of a surmise. Spence J., also dissenting, was of the view 

that the conviction procedure employed by Judge Mariin was wrong, and that the case 



should be disposed of by refemng the matter to the Attorney-Generd for Ontario for 

possible indictment proceedings. 

R. v. HU, [1975] 6 W.W.R. 395 (B.C. Co. Ct.); aff'd (1976), 33 C.C.C. (2d) 60 
(B.C.C.A.) 

Lawrence Hill had been scheduled to defend two accuseds on trials set for February 26, 

1974 ai 10:30 a. m. Hill had sent another lawyer, his ernployee, to conduct the trials, but 

the clients had rejected the employee as Hill's substitute. Hill had been setting a date on 

another matter in a nearby municipality. Darling Co. Ct. J. adjoumed the matters to 2:30 

that afternoon and instnicted Hill's employee to instnict Hill to appear to make an 

explanation for his failure to appear that moming. When court reconvened at 2:30, Hill's 

employee again appeared without Hill and explained that Hill could not attend because he 

was preparing for a hearing before the Court of Appeal the next day. Darling J. instructed 

Hill's employee to advise Hill to attend at 3:00 p.m. (Hill's office was only half a block 

away), failing which he would consider it further grounds for citing him for contempt. 

Hill did not appear at 3:ûû p.m., and the court instructed Hill's employee to make it clear 

to Hill that he was ordering him to appear at 10:OO o'clock the following moming, 

Febniary 27th. At 10:ûû o'clock the following moming, Hill's employee advised the court 

that Hill was "sick, very sick" and would not be able to make it until the following day. 

Darling J. asked for a doctor's certificate, but none was produced. The matter was put 

over to the next day, February 28th at 10:ûû a.m. Again Hill did not appear. Hill's 

employee advised that Hill was still sick, but had no medical certificate. Hill later testified 

that he had gone home sick on February 26th, and had stayed in bed until March 4th. He 

was a diabetic, but stated that he had thought he had the 'flu. No doctor testified. Hill 

also testified that he had no obligation to represent one of the clients because the client had 

not paid Hill the retainer, had not been in touch with him, and had not brought him any 

witnesses. Schultz Co. Ct. J., who conducted the show cause hearing, found chat Hill had 

paralyseci and prevented the administration of criminal justice in the County Court of 



Vancouver by delaying and defeating the commencement of two scheduled criminal trials. 

His failure to appear had been without justifiable excuse. He was convicted of contempt. 

The Court of Appeal upheld the conviction. McIntyre LA. (as he was then) noted that 

Hiil's defence rested in part on the assertion that he had been discourteous but not 

contemptuous. McIntyre J. A. agreed with Schultz Co. Co. J. Hill's conduct had gone 

beyond mere discourtesy and amounted to a criminal contempt of coun. McIntyre J.A. 

also deflected Hill's suggestion that the mens rea for the offence was an intent to interfere 

with the course of justice. Such an intent is not an essential ingredient of contempt in 

Canada, provided that proof of reckless or negligent behaviour is shown. The menr rea 

for contempt is found in conduct exhibiting an apparent indifference to, and a 

contemptuous disregard for, the consequences of repeated non-appearance by counsel. The 

trial judge had made no enor in finding this indifference in Hill; he had b a n  properly 

convicted . 

Re v. Stong (1975), 9 O.R. (2d) 785 (Ont. C.A.) 

Mr. Stong had been consulted by a client facing a criminal charge. Stong requested that 

the client fumish him with a complete written statemen t of the facts and a retainer. Shortly 

before the date on which the client was to make an appearance in provincial court, the 

client attend4 Stong 's office to obtain a letter which he could take to Court in order to 

obtain an adjoumment. The secretary prepared a letter to the Crown Attorney which stated 

"Please be advised that I represent the above named accused in this regard . . . Subject to 

being retained pnor to trial, 1 would ask that this matter be put over to one of the 

following dates . . . " The client then attended in court alone, presented the letter, and the 

matter was put over. The judge assumed that Stong was "on the record" since his letter 

said he was "representing" the accused. Shortly before the trial date, the client again 

c0nbckd the sdicitor, mentioned that he had not yet applied for legal aid but was thidhg 

of dohg so, that he had considered asking duty counsel to represent him, and that he had 



considered representing himself. Stong did not attend on the date fixed, and the provincial 

judge cited him for contempt. On the day of the hearing , the provincial judge found Stong 

guilty of a contempt of court and sentend him to a fine of $100 or, in default, 10 days 

in jail. The Ontario Court of Appeal quashed the conviction. Stong had not been 

"disposed to be constantly in disregard of his obligations to the Court", as was the 

tendency of other young mernbers of the bar. He had not been among those young 

mernbers of the bar who treated the matter of the arrangement of lists in the provincial 

court as one in which the pnmary consideration was their own convenience. 

R. v. Carter (1975), 28 C.C.C. (2d) 219 (Ont. C.A.) 

Aware that a trial date of December 20, 1974 had aiready been set in a certain matter, Mt. 

Carter directed a letter to the court stating that he was prepared to set a trial date for any 

time during the first three weeks of December. On December ZOth, Carter's client 

attended court, but Carter failed to appear. The presiding provincial court judge instructed 

the crown attorney to advise Carter that he was required to appear before the court on 

December 23rd. Carter appeared before the judge on December 23rd, and was convicted 

of contempt and fined $300. The Court of Appeal quashed the conviction because Carter 

had been convicted on the basis of unswom evidence from Carter's client. The Court of 

Appeal was also concemed that Carter had not received sufficient notice of the allegation 

against him. 

Mr. Fox encountered car trouble on his way to the cous house on the second day of a trial 

for which he was defence counsel. The weather was bad. He had attempted to work on 

the w, but later gave up and called a taxi. He set out for the court house close to 10:ûû 

a.m. His endence was that he telephoned Judge Street's secretary at 10:22 to advise that 

he would be laie. At 1050 he was ready in court and court resurned. Judge Street later 



convicted him of contempt of court and fined him $100. The Coun of Appeal, however, 

ovextumed the conviction. In al1 the circumstances, Mr. Fox's conduct had been 

discourtmus but did not cross the line between discourtesy and contempt. 

R. v. Jones (1978), 42 C.C.C. (2d) 192 (Ont. C.A.) 

Kevin Jones failed to attend court at the appointed time for the resumption of a preliminary 

hearing. The matter had been adjourned until July 26, 1976 at 2:W p.m. but, because of 

a congested list, the case was not called until approximately 3:W p.m. on July 27th. 

When it was called, crown counsel, counsel for the CO-accused and the CO-accuseds were 

present. Judge Dodds instructed crown counsel to telephone Jones, and Jones was shocked 

when he realized what had occurred. He mentioned to crown counsel that the client had 

not telephoned him to remind him that he was to appear on that date. At the show cause 

hearing he explained to the judge that the file had not ken properly entered into the diary 

system; that it had ben an inadvertence. Judge Dodds found that his explanation did not 

disclose that Jones had taken reasonable care to ensure that he would appear on the 

resumption of the hearing, and convicted him. The Ontario Court of Appeal, however, 

found that Judge Dodds had placed too much weight on Jones' statement that his client had 

forgotten to contact him. Inadvertence, faliing short of indifference, does not necessarily 

wnstitute a contempt of court, even though some degree of negligence is attributable to 

the solicitor. Whether an inadvertent lapse constitutes a contempt of court depends on the 

paaicular facts of the case, such as whether there have been other instances of such failure 

to attend, and whether there has been a failure to take proper care to ensure that his 

obligations to the court and client were met. In this case, the necessary degree of fault had 

not been established, and Jones' conviction was quashed. The Court of Appeal pointed 

out, however, that they did not wish to be taken as whittling down the grave responsibility 

which rests upon a Iawyer who has agreed to represent an accused, to be present when the 

case is called. If Jones had actually relied on the client to remind him of the date, they 

would have b e n  disposed to reach the same conclusion as the triai judge. 



Ra v. Pint(1979), [1980] 1 W.W.R. 77 (Man. C.A.) 

Sheldon Pinx was double booked for a preliminary hearing in St. Boniface Provincial 

Court on Friday, May 11, 1979 at 10:W a.m. and a preliminary hearing on the same &y 

at another provincial court in Winnipeg. While Pinx did not create this double booking 

dilemma (the Winnipeg matter had been put over due to the intervening illness of the trial 

judge, he had known of the double booking problem some 24 days before May 1 lth. On 

May IOth, the day before the hearing, he tried to arrange for another member of his firm 

to take the trial in St. Boniface, but that member was already substituting for an il1 

member of the firm. Early in the moming of May 1 1 th, Mr. Pinx met with the provincial 

court judge in Winnipeg and asked to be excused later that moming in time to attend the 

court in St. Boniface. The judge denied the request, and Pinx was required to stay in 

Winnipeg. Pinx then telephoned his client, told him to plead guilty to the charge pending 

in the St. Boniface court and ask for a pre-sentence report. He did not advise crown 

counsel that there would be a guilty plea, and crown counsel appeared in court with ten 

witnesses. In these circumstances, the judge refused to accept the guilty plea and 

adjoumed the matter to May 14th, instructing Crown counsel to notify Pinx to be present 

in person at that time. On May 14th, Pinx apologized and explained his dilemma, but the 

judge could not apply the facts in such a way to find a mere discourtesy. The trial judge 

found him guilty of contempt, fining him $500. 

The Manitoba Court of Appeal overturned the conviction because the trial judge had not 

provided Pinx with sufficient notice that he was facing a charge of contempt. The 

conviction had essentially been made without a charge. Huband J.A. found, in addition, 

that there had been nothing deliberate about Pinx's failure to appear. The arrangements 

had ken imposai on him. Double booking is not an unusual practice. Lawyers must 

attempt to adjourn one of the matters, on a tirnely basis. In this case Pinx, through 

inadvertence and negiigence, left matters too late, but that did not ground a criminal 

conviction for contempt. Monnin LA.,  dissenting, was less concemed about the lack of 



notice, saying that "Mr. Pinx well knew that he was being brought on the carpet for failure 

to attend a hearing which had been fixed more than seven months prior." Pinx must have 

known of the possibility of contempt proceedings, and his conviction must stand. 

R v. Aster (No. 1) (1980), 57 C.C.C. (2d) 450 (Que. S.C.) 

Martin Aster was cuunsel of record for an accused on a five-count indictment scheduled 

for trial by judge and jury in Montreal on Septernber 15, 1980. On that date, the Crown 

and its witnesses, 80 members of the jury panel, the accused and the judge waited for Mr. 

Aster for approximately an hour until learning from his office that he was out of town. 

Mr. Aster's involvement in the case had been somewhat sporadic from the beginning 

because of personal commitments. Other counsel had stepped in on his behalf on several 

occasions, and the preliminary hearing had aiso been adjoumed a number of times. On 

September 2nd he was surprised to leam that the case was set for jury trial and that the 

date of September 15th had been selected. Crown counsel contactai him on September 

9th or 10th to ensure that he would be ready for the trial, and on September 1 lth Aster 

applied to the court for an order that a preliminary inquiry be held and that the trial not be 

before a jury. Because he could not personally attend this motion, he sent his client, and 

the motion was denied. Jewish Holy Days intervened, and on Sunday, September 14th, 

at 8 pm.,  he telephoned his client's residence and spoke with the client's brother, who 

understood that the case had been put off. On that basis, Mr. Aster went to Ottawa on the 

moming of September 15th, and was cited for mntempt for failing to appear in court. He 

explained at his show-cause hearing that he had honestly believed that the trial was 

postponed. Hugessen A.C.J. found, however, that his belief was not honestly held, and 

that he had wilfully blinded himself or was reckiess with respect to the facts. His failure 

to at least send somebody to Court on the moming of the 15th to speak Co the 

postponement and to the setting of another date had manifested a "total indifference" to his 

obligations. 
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R. v. lknson (1981), 57 C.C.C. (2d) 519 (Ont. C.A.) 

Mr. Danson represented clients in two separate matters, the first of which was set for trial, 

on his agreement, for August 29, 1978. Danson subsequently wrote Crown Counsel 

advising that he was unable to be present on the 29th because he was unexpectedly 

required to appear in a second matter on that day, the date for which had been set 

peremptorily. A new date of December 28th was set for the first matter, but Danson wrote 

another letter stating "Unfortunately, this date does conflict with plans for myself and my 

family to be away on vacation and it was not anticipated at the time the date was set there 

would be such a conflict.. . In the circumstances, 1 would very much appreciate your 

wnsenting to an adjournment.. . . " Based on this request, on December 28th, crown 

counsel requested the court to adjoum the case. No witnesses were present because the 

crown had advised them not to attend. Judge Hryciuk requested crown counsel to advise 

Danson to appear on January 16, 1979 to show cause why he should not be cited for 

contempt. Crown counsel then advised the court that he had received a similar 

adjoumment request letter from Danson with respect to the peremptonly-set trial date of 

December 29th. Judge Hryciuk requested crown counsel to send a second letter to Danson 

to appear before him to show cause why he should not be held in contempt. 

Danson testified that he had sent the adjournment request letters in accordance with the 

common practice in the provincial courts for the seven years he had practised. Others 

testified as well to this practice, the crown bureau chief testifying that some judges 

aquiesced as a matter of course and others did not. Judge Hryciuk was of the view that 

this practice amounted to a usurpation of the judge's jurisdiction to decide whether an 

adjoumment should be granteci. Danson was convicted of contempt. The Ontario Court 

of Appeal quashed the conviction on the basis that, because of the long-term practice in 

place of sending leiters to request adjoumments, the necessary degree of fault had not been 

proved beyond a reasonable doubt. Danson may have been guilty of some dixourtesy in 

failing to attend on Judge Hryciuk personally to request the adjoumment, but it is not 



every act of discourtesy which amounts to a cnminal contempt. The court referred to a 

practice direction published by the Chief Justice of Ontario on May 11 and 18, 1979 in 29 

O.R. (2d) parts 3 and 4, pp. vi and vii, which the court hop& would clarify what the 

Ontario courts required in terms of lawyers' attendance in court. 

Ra v. Kopyto (No. 1) (1981), 32 O.R. (2d) 585, 21 C.R. (3d) 276,60 C.C.C. (2d) 85, 
122 D.L.R. (3d) 260 (Ont. C.A.) 

Hamy Kopyto obtained an adjoumrnent of a trial on the grounds that he wished to observe 

the Jewish religious festival of Hanukkah with his family. Crown counsel consented, and 

Kopyto's motion was adjourned to the next day, December 3, to fix a new trial date. The 

next day, crown counsel observed Mr. Kopyto gowned for court on another matter. 

Crown counsel confronted Kopyto with his having misled the court, and so advised the 

trial judge. Kopyto did not appear before the judge that day, and the judge ordered that 

the case to be spoken to on December 5th, and advised Kopyto's secretary that Kopyto 

must appear. Kopyto's secretary relayed the message to Kopyto, but Kopyto did nothing. 

He did not attempt to telephone or communicate with crown counsel or the court to clarify 

what had happened. Instead, he sent his secretary on December 5th to apologize to the 

judge, fix a date, and tell the court that he was at home. He was cited for contempt of 

wurt and the matter proceeded to a show cause hearing. 

At the show cause hearing, the evidence of one Rabbi Slonim was that the observance of 

Hanukkah meant working as usuai but celebrating with family and friends in the evenings. 

Kopyto stated that he had not intended to mislead the trial judge and that he had carefully 

aied to convey that he could not both defend the client and celebrate Hanukkah because 

of the evening work that would be required as preparation in the conduct of the defence. 

As to his failure to appear before the judge to explain his absence from triai and presence 

in another courtroom, Kopyto stated that he had becorne very angry at what he perceived 

to be a Christian interfenng with his right as a lew to be able to celebrate Hanukkah. He 



had reacied in anger when he sent his secretary. The trial judge convicted him of two 

counts of contempt: contempt for misleading the court, and contempt for failing to appear 

without justifiable excuse when ordered to do so. 

The Ontario Court of Appeal quasheâ the convictions. With respect to the count of 

misieading the court, there was in fact a reasonable doubt that Kopyto had intended to 

mislead the court. He may well have intended to convey that he could not properly defend 

the case because he could not do the evening work required to prepare for it. With respect 

to the second count of failing to appear when ordered by the judge to appear, the Court of 

Appeal noted that Kopyto had, in pique, ignored his duty to the Court and his client rather 

than walk a block from his office to the coun. Such a breach of duty was contemptuous 

conduct on which he could be convicted. It manifested complete indifference to and 

contemptuous disregard for the judicial process. The Court of Appeal stated, however , 
that the trial judge had not adequately considered Kopyto's explanation and apology. 

Kopyto's failing to appear out of anger; which was unprofessional and unreasonable, could 

be seen as justified in the circumstances. In fact, Kopyto's apology in this respect was not 

qualifiai, as the trial judge had found. The trial judge had misapprehended what was said 

to him when Kopyto apologized. Had he accepted the apology, the trial judge would have 

reached a different conclusion. Kopyto's conduct was not contempt of court; nevertheless 

it should not be condoned and was a matter for the Law Society. 

R. v. Anders (1981) 34 O.R. (2d) 506 (Co. Ct.); aff'd (1982) 136 D.L.R. (3d) 316 
(Ont. C.A.) 

Kenneth Anders represented a client whose sentencing hearing was set for September 10, 

1981. On September lOth, the client was present but Anders was not, nor was any other 

lawyer to speak on her behalf. The client advised the court that she had spoken to Anders 

the previous day and that he had advised her that he would not be in court and that he 

would send someune to adjoum her case. The Crown Attorney indicated that he had 



received a message from Anders' secretary at 9:47 that day advising that Anders would not 

be appearing because he was conducting a trial in another court. Judge Borins adjoumed 

the matter to the next day and ordered (via the crown attomey) that Anders or some other 

lawyer attend at that time. Apparently Anders did not receive that part of the message 

requiring some other lawyer to attend if Anders was unable to do so. On September 11, 

198 1, the client again appeared before Judge brins,  but Anders was not present, nor was 

any other lawyer. The client presented the court with a letter from Anders addressed to 

the crown attomey stating that he was engaged in another trial, that he would be leaving 

the country the next day and would not be retuming until the end of September, that he 

was available on October 1 or October 9, 1981, and that he did not ask another lawyer to 

attend because he thought it would be unfair to the client. In the circumstances, the 

client's sentencing hearing was further remanded to October 1, 198 1, at which time Anders 

was cited for contempt. 

At the show cause hea,ring, it was found that Anders had known that he was double booked 

but had done nothing to advise anybody that he might not be available on September 10th. 

In fact, he had not even directed his mind to this possibility: "Oh, 1 didn't because as a 

practitioner in this City I've seen so many triai dates set and the probability of a trial going 

ahead on the date set 1 would suggest is less than even one in two . . . probably less than 

one in four." Anders testified that the trial had taken longer than he had anticipated, but 

Judge Borins said Chat even when it was "patently obvious" that the two matters were going 

to conflict he had made no effort to inform anybody concemed. Anders stated that he 

could have called the crown attorney, but he "didn't think there was going to be anyone 

inoonvenicnceâ from the Crown side, because the facts had already been read in and 

submissions made." The first time he notified anybody that he would not be attending 

court on September 10th was when he or his secretary (he couldn't remember which) 

telephoned the crown attomey 13 minutes before commencement of court. Anders 

explained that he "left it later than what 1 should, and . . . 1 didn't mean any disrespect by 

leaving it to this late time. But, 1 was engaged in a jury trial. I guess 1 was concentrating 



exclusively on the jury trial, the preparation for it. " With respect to his non-appearance 

the following day, Anders admitted that sending another lawyer to represent the client 

would have been the respectful thing to do. 

Borins J. noted that Anders had known several weeks before the trial date that his presence 

would likely be required in two different courts in two different cities on the same date. 

He had taken no steps to ûy to overcome this potential conflict. Several days before the 

trial date he had known for certain that there was a con flict , yet it was not until 13 minu tes 

before the hour scheduled for commencement of court that he advised anybody of the 

conflict, and then it was not to request an adjoumment or to discuss another date, but 

simply to leme a message that he would not be present. Borins J. convicted Anders 

because he was "convinced beyond a reasonable doubt not only that Mr. Anders' failure 

to attend . . . was a deliberate act likely to impede the administration of justice, but also that 

his conduct exhibited a serious indifference to his obligations to the court and to his client. 

Anders was fined $400, with 30 days' imprisonment in default of payment. 

The Ontario Court of Appeal found that Judge Borins had erred in characterizing Anders' 

conduct as a deliberate act, but a g r d  that Anders had shown a senous indifference to his 

obligations to the court and to his client. His conduct was an affront to the court; an act 

which went beyond mere discourtesy and amounted to contempt. 

R. v. Bickerton (1985), 46 C.R. (3d) 286 (Ont. H.C.) 

Albert Bickerton was scheduled to defend one client on trial in Provincial Court on January 

11, 1985, and to represent another client on a bail application before the Court of Appeal 

dso on January 11, 1985. On January 1 l th he appeared in the court of appeal but gave 

the provincial court no notice that he could not appear because of the double booking. 

Bickerton testified that he had been il1 on the previous weekend, that as a result of a 

conversation with one of his secretaries he believed the provincial court had been advised 



of his illness, and that on the day before the hearing he was advised by one of his 

associates that no one was available to take his place in the court of appeal the following 

day . (ni Ianuary 14, 1985, the date to which the provincial court trial had been adjoumed 

in his absence, Bickerton advised the court of his illness but failed to mention that he had 

been in the Court of Appeal that day. Bickerton was found to have been "extremely 

careless and negligent in his actions", but it was also found that his illness had affected his 

normal professional conduct. Double-booking court dates without arranging for substitute 

counsel leaves a lawyer open to judicial criticism. It leaves a lawyer open to a finding of 

contempt if the conduct is repetitive and displays indifference to the judicial process. 

Bickerton's conduct, however, did not cross the line between discourtesy and contempt. 

Stewad v. Minisier of Empioyment and Imrnigmtion (No. 2) (1988), 84 N.R. 240 
(F.C.A.) 

William MacIntosh was an associate of the John Taylor law firm. On January 5, 1988, 

John Taylor, the principal of the firm, announced that he was retinng. Al1 associates 

would be terminated as of January 3 1, 1988. At a meeting held on Febniary 2, 1988, 

MacIntosh discussed fees payable to Mr. Taylor for Mach tosh ' s continuai efforts on 

behalf of a client, Mr. Steward. At the meeting, Mr. Taylor adviseû the client, Mr. 

Steward, that the John Taylor law firm would no longer represen t him. The next day , an 

associate of Mt. Steward ' s asked MacIn tosh to represen t Steward independently of the 

John Taylor law firm. MacIntosh said he would think about it. On February 7th, 

MacIntosh met with John Taylor to discuss further employment and the possibility of 

purchasing the practice. John Taylor invited Mach tosh to return to work for the firm, and 

MacIntosh retumed to work on Monday, February 8, 1988. On that day, Steward called 

Machtosh, and MacIntosh told him that he had been reemployed by the John Taylor firm 

and that, because the John Taylor firm no longer represented Steward, he could not act for 

Steward. On February 9, 1988, an employee agreement was reached wherein MacIntosh 



was to be paid only for those files assigned to him, and would not be handling any of his 

previous files unless reviewed and reassigned by Mr. Taylor. 

Two months earlier, on December 2, 1987, a date had been set for an appeal of Mr. 

Steward's deportation order. The hearing date was Febniary 1 1, 1988 at 10 a. m. Because 

of MacIntosh's understanding that he no longer represented Steward, he did not attend on 

behalf of Mr. Steward. He did have occasion, nevertheless, to be in the Federal Court of 

Appeal that same moming, ungowned, on another matter. He noticed Mr. Steward 

approach the counsel area of the courtroom but thought nothing of it because he assumed 

Mr. Taylor had taken care of the matter of the firm's representing Mr. Steward. 

MacIntosh returned to the office, where Mr. Taylor's secretary showed him a notice which 

she had just prepared and was ready to file in the Federal Court Registry, indicating that 

the John Taylor law firm no longer actd for Mr. Steward. 

At 11: 15 a. m., MacIntosh was served with a letter from the coun requinng his attendance 

for the purpose of a show cause hearing at 2:30 the same day. At that hearing , Mach tosh 

was found in contempt of Court and was fin& $300. The court further directed the 

registry to transmit the record of the contempt proceedings to the Law Society of British 

Columbia. MacIntosh appealed his conviction before another panel of the Federai Court 

of Appeal, prirnarily on the grounds of lack of proper notice, but the panel determined that 

it had no jurisdiction to review and set aside a decision of another panel of the same court. 

The wurt further declined to grant Ieave to appeai to the Supreme Court of Canada 

because, in its view, the jurisdictional question raised by Maclntosh was not of national 

importance. 



Criiuujn v. Young (Dec. 12,1991) [1991] M J .  No. 659 (QL) (Man. Rov. Ct.) Conner 
Prov. Ct. J. 

Mr. Young was scheduled to defend a young offender on charges of sexual assault and 

sexual interference at Cross Lake, Manitoba on May 16, 1991. On May 14, Mr. Young 

wrote to crown counsel advising that the young offender would plead guilty and would 

require a pre-disposition report. The matter could be disposed of once the predisposition 

report was available. Young would not make the trip to Cross Lake in these circumstances. 

In court on May 16, however, the young offender pleaded not guilty, and a new trial date 

was set for June 10. Young wrote again to crown counsel and advised'that he was not 

available on June 10, but that he would be in Cross Lake for two other triais on June 27. 

Crown counsel did not accede to the request to put the matter over to June 27 and advised 

Young to rearrange his schedule to be in court on June 10. On June 3, Young met with 

the provincial court judge who usually presided at Cross Lake and asked to be excused 

from the June 10th date. The judge did not reply directly, but in court on June 10th he 

excused Young's absence on the basis of the earlier meeting and held the matter over to 

June 27th. On June 27, Young did not appear in court for any of the three matters which 

he was scheduled to conduct on that day. Iagal aid duty counsel indicated that Young had 

contacted her the day before and asked her, not only to speak to these matters, but to 

conduct the trials. Because of the short notice she had declineû to conduct the trials but 

agreed to speak to their adjournment. The trial judge cited Young for contempt. 

At the show cause hearing, Young testified that he was required by other clients to be in 

Ottawa on June 26th. Before his departure to Ottawa he had spoken to the young offender 

and his father once again to make arrangements for entering a guilty plea and requesting 

a predisposition report. The young offender's father knew that Young would not be in 

attendance. With respect to one of the other matters xheduled for trial, Young stated that 

the accused was going to enter a plea of guilty (even though there was a "problern" with 

the Certificate of Analysis) and ask duty counsel to speak on his behalf. As it tumed out, 



this client also failed to plead guilty. A guilty plea was also supposed to have been made 

by the third client, who instead pleaded not guilty. Young admitted that he had a duty to 

be in court on June 27, but stated that his obligations in Ottawa were delayed and he could 

not be back in Cross Lake on time. Young stated that the entire dilemma was a mix-up; 

a misunderstanding; a mistake. He had made solid arrangements with his clients, al1 of 

which failed. While his actions may have caused inconvenience to the court and to the 

clients, he did not intend to impede the course of justice. Young's failure to appear was 

an error of judg ment; inadvertence; discourtesy . 

The judge, however, found him in contempt. Young had known more than a week before 

trial that he was required to be in Ottawa on June 26 and in Cross Lake on June 27. At 

no point in his evidence did Young state that he intended to be in Cross Lake on June 27, 

and the evidence showed that he did not intend to be in court on June 27, He had done 

nothing to extricate himself from the apparent conflict until several days before June 27 

when he spoke to his clients about entering guilty pleas. This, however, did not relieve 

him of his obligations to his clients. Young did not advise crown counsel or the court that 

the clients would be entering guilty pleas. This would have enabled the crown to cancel 

its witnesses. Young had not sought the consent of crown counsel to a further 

adjoumment. He had not instructed duty counsel to seek an adjoumment. In these 

circumstances, it could not be said that his failure to appear was an "inadvertence" or a 

"discourtesy " . His attitude had been one of indi fference to his obligations to the coua and 

to his clients. Young sincerely apologized, but the judge concluded that the apology could 

not, in the circurnstances, excuse his conduct. 

R. v. Ghsner (1994), 19 O.R. (3d) 739 (Ont. C.A.) 

Mr. Glasner represented two individuals on various criminal charges. The two individuals 

were A m e n a  citizens, married to each other, and at the time of their arrest, the woman 

was pregnant. The husband wished to plea bargain in such a way that his wife could 



retum to the United States to take care of her newborn child. Glasner first appeared on 

their behalf on September 17, 199 1, when the case was remanded to September 19 to set 

a date. On September 19, Glasner requested that the case be adjourned to September 27 

in "142 Court" in the hope that the matter could be resolved sooner. " 142 Court" was 

designated as a pre-trial court for more complicated matters, but some cases were 

remandd to that court simply to facilitate a meeting between the Crown and the defence 

lawyer without the intervention of the presiding judge. This latter objective was the one 

Glasner sought . 

At around noon on Septernber 27, Judge Paris called the matter, but Glasner was at a bail 

review hearing in another court for another client, and he had told his client as a 

precaution that if he wasn't there, he should indicate to the court that he could be there by 

2:M. Judge Paris, however, stated, "It's twelve o'clock. 1 don't see why 1 should wait 

any longer . . . I am directing that a letter be sent to Mr. Glasner to inform him that he has 

to appear before me to show cause why he should not be held in contempt." In making 

this statement, Judge Paris also rejected an associate of Glasner's attempt to get in touch 

with Glasner. Judge Puis adjoumed the matter to September 30th, and again, on consent, 

to October 4, 1991. On October 4, Glasner again did not appear. He was acting in 

another matter in another court house and thought he would be finished quickly. 

Unfortunately, he was detained longer than expected, and he telephoned duiy counsel in 

142 court during the morning to request that his case be held down. Duty counsel reporteci 

this to Judge Paris when the matter was called at approximately 1:00 p. m., and Judge Paris 

refused to stand the matter down. At the conclusion of a show cause hearing, Judge Paris 

wnvicted Glasner of conternpt and fined him $2,000. Glasner had engaged in two classic 

exampies of double booking and had not done enough to extricate himself from the 

dilemma. Glasner had exhibited a serious indifference to his clients and to the court. 

The Court of A p p d  overtumed the conviction. Laskin J.A. noted that Judge Paris, in his 

rasons had referred only perfunctody to Glasnerts explanation, and had made no 



reference to Glasner's desire to assist his clients by seeking an early resolution of the 

matter. Most importantly, Glasner's actions did not form the serious kind of interference 

or obstruction which results in a contempt conviction. The acfus rew of contempt is a 

finding that the act complained on had some serious, real or subsiantial effect on the 

administration of justice. While Glasner did inconvenience a number of people and cause 

prejudice to his clients, the conduct did not have sufficient effect on the administration of 

justice to be found a contempt. It was not a trial or a preliminary inquiry or a sentencing 

matter which was missed; it was only a matter to be spoken to. Further, the fault 

requirement called for deliberate or intentional conduct or indifference, which is akin to 

recklessness. Nothing of that sort was found in Glasner's conduct. Labrosse I.A., 

dissenting, stated that it made little difference whether the court appearance was a trial or 

a matter to be spoken to. The failure to appear was serious enough to warrant a 

conviction. Furthermore, the one-line apology offered by Glasner was not sufficient to 

overtum the conviction. In addition, Giasner's failure to appear represented indifference 

toward the court. Glasner had consciously booked two court appearances on the same day, 

something which constitutes indifference. He did so knowingly and deliberately. His 

actions gave rise to more than mere discourtesy or inconvenience. His conduct tended to 

bnng the administration of justice by the courts into disrepute, and he was properly 

convicted . 

R. v. Chippeway (sub nom. R. v. Bunn), 119941 IO W.W.R. 153 Man. C.A.) 

Thomas Andrew Bunn, a Winnipeg lawyer, was scheduled to defend Ms Chippeway at 

trial in provincial Court on December 14, 1992. On December 7th he discovered that he 

was double booked for that day. He telephoned other solicitors in an attempt to have 

someone take over the matter on the 14th, but did not inform the Crown or the court of 

his conflict. Early in the moming of the 14th he contactai another lawyer who agreed to 

stand in for him. They met at provincial court where Mr. Bunn would introduce the 

substitute lawyer to his client. The client was, however, late arriving in court due to road 



conditions. Mr. Bunn left for the court where the Queenfs Bench trial was continuing. 

When Ms Chippeway arrived after 10:30, the substitute lawyer asked for a short 

adjoumment so that he might speak to her and obtain instructions. The judge denied that 

request, however, and adjoumed the trial instead on the grounds that substitute counsel 

was not adequately instructed to proceed. The judge stated during Bunn's show cause 

hearing that "the problem arose undoubtedly through inadvertence" and convicted him of 

contempt. The Court of Appeal held that inadvertence, without a further finding of 

subsequent wil ful or deliberate conduct intended to mistrate, or capable of frustrating , the 

administration of justice, did not constitute contempt of court. Bunnfs conduct had not 

crossed the line dividing mere discourtesy frorn con tempt. 
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