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FILE:  p.18544) pATE: AUG ¢ 1976

MATTER OF: 4 gherto Aguirry - Lupp-sus annual leave
paynent

DIGEST: gagloyes of Community Services Administration meds
umsrous significant aisrepresentations in his
application Cor esployment snd in several persoml
qualifications foras filed vith agency in connec-
tion with salaries received in prior positions,
educational background, and time periods reported
at pr-dor J3b assignments. Whers incorrect information
supplied agency arfected grade and salary, claimant
is de facto employes and, therefore,.not entitlad
to unpald compensation o lump-sum ‘aonuml leave.
Because aisrepresentation is involved, good faith
is laciking, and claimnt doss not fall within
exception of 52 Coap. Gen. TO0 (1973) that pernits
payuent of compensation to de facto eaployees after
teraination.

This mtter involves a requsst dated November 25, 1975,

from Roy D. Hogg, an authorized certifying officer of the

. Comunity Services Administration (CSA), formrly the Office

of Econcoic Opportunity (CEQ), for an advance decision as to

: vhether a claim sudaitted by Humberto Aguirre for a luap-sus
ennual leave payment in the awount of $2,434.76, representing

Y zsztm. of sccrusd annual leave, may be certified for pay-
sent.

s The record shows that Mr. Aguirre was first smployed as a
Consultant for the OR0 on Mey 3, 1965. In applying for the
position he executed a Standard Parm 60, "Application for Pederal
Eaployment (Short Porm),™ which was signed by him on Apeil 14,
1965, On Septesber 15, 1968, Mr. Aguirre was assigned as the
; Coordimator to the .3, Msxican Border Comission. In
3pplying for that position he submitted a "Personal Cualifications
- tatenent® (Standard Form 171) which be signed on Juse 9, 1968,

+ Aguirre resigned the coordimator position effective Dec~

_ %abep 13, 1968, to accept employment in the private business

:‘o“r- On February 12, 1973, Wr. Aguirre was reeaployed by the
83 an expert, and on that date he completed and slgned a

. ndard Pora 171. On April 19, 1973, Mr. Aguirre completed

. 4% aigned yet another Standard Yorm 171 enlarging upon the
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.-.p'ascnut:lm he had mde on the Standard Form 171 signed

on Febrary 12, 1973. Shortly thereafter a dispute arose betwesn

the CSA and union officials as to whether the position to

uhich Mr. Aguirre wvas appointed (Specisl Assistant, My 1973)

should have been poated according to pnovisions of the contract

petween CSA and Local 2677 of the fmtional Council of CSA

jocals. The mstter was arbitrated, and on June 8, 1975, the

srditrator ruled that the position should have been postad,

that Me. Aguirre was improperly sppointed, and that the

position held by Mr. Aguirre should be vacated. The arbvitrator

also agreed with the union's charges that Mr. Aguirre had mde

. cartain misrepresentations on the several application forms

. pe had complated and aigned during his tenure with OEO/CSA.

. Mebttrator Block stated, "Significant disperities appsar on
toth M. Aguirre's application form with respect -to prior

 employrent and on the Employer's dotuments with respect to his

placement,” Subsequently, Mr. Aguirre resigned his position
with CSA effective July X3, 1915.'

!

CSA's Inspection Divistion conducted an investigation into

Negations subeitted by officials of Local 2677 that M. Aguirre
| furnished the agency with personal cualifications foros

containirg inaccurate and aisleading information. As a result

of this investigation, it was determined that the forms con-

. tained major conflicts when compared with CSA's personnel [ilea

‘and the informtion obtained as the result of the investigation.

Thess conflicts asppeared in items pertaining to educationml

background, in tims periods reported for various jhd assigne

__llnto. and in salaries reportedly paid by previous employers.

e
-

It appears that ¥Me. Aguirrs generally reported his salaries
tarned at prior jobs to be significantly above the salaries
sctually raceived at those positiane. He alao represented that
be had earned a Master's Degree in Education An 1963, when in

. Peality he had meither completed the courses required nor had

he bben evarded such a degres. Mumerous other significant mis-
Fepresentations wers discovered by the investigation. The case
Va2 refarred to the United States Depertment of Justice but
because of the delay between the making of the misrepresentations
d their discovery, prosecution was declined.

?

o In view of the above-atated facts, the authorized certifyins
ficer questiocus whether Mr. Aguirre is entitled to uppaid
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salary and lump-sus annual leave payments wvhen incorrect infor-

sation which affected his grade and salary had bees furnished
to CSA in the various smloysent forms

The question to be deterwined ia wvhether M. Agutrre 1s to
be considered a de facto ewployes during the period of hias eaploy.
ment or whether The falaifications 4n his spplication for
eaployment and persoma) quaiifications forms makes s esploy.
sent contract voidadle at the option of the Govermment.

In 38 Comp, Gen. 175*1958),_ we distinguished between nis-
representations omde by applicanta onithe basis of wvhether the
appolataent could have been mde "but for* the nmp:ounhuons.

-3

initio but rather 1s Boidable at the discretion of the review-
ng suthority. However, misrepresuntation of crucisl facts
sssential for the position would have an influence on the
sppointment nnd would render the appointment void ad inttio.
8-184611, Cctober 2, 1978, In such cases the euployes smy
regarded as a de facto emplcyes and, in the absence of 5 -
statutory pronibition, say retain that pay which has already
besn received by his, but a 4s facto employes has no enforce-

able right to compensstion that has not yet been paid to him,
’.18‘511. ’n!!'

In the present cass the nispepresentations are significant
in that they might very well have precluded employment had the
been known to csa officisls. Tnis 1s especially 1ikely
- 4n view of the fact that the cane was referred to the Justice
Departasnt for poeaible prosecution even though the case was not
found to be Attrective for prosscution due to the long delay
between the mking of the false otatsments and their discovery.
Yoreover, nisstateaents as to educationsl degrees and peior

In.a recent decloion we extended the de facto rule and

llowed compensation to be paid even lrtax'ﬁmmuon toa

do 1973). In allowt
Yoent we referred to recent otatutes, such as $ U.8.C. 5584

(1970), permttting adainistrative adjustrent where adnintstrative

Fesults in overpayments to employees, That statute,
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novever, specifically provides that relief my not de ~ranted
i, o connectior. with the claim, there 13 an indication of
freud, slsrepresentatioa, fault, or lack of good faith oa the

t of the scployes concerned. 1n the inatant case . Ajulrre

::.-.prucnud hinself nuserous tisea on significant mtiers,
and, therefors, he cannot be sald to have acted in good faith.
convequently, the rule of 52 Comp. Sen. 100}1: not applicadle

te the present claia,

Accordingly, the clain 2resented by Mr. Asuirre for $3,604.T6
ia accrued annual leave, and unpaid salary Af any, say mot
properly ba certified for puysent.

R. F. Keller

Deputy’ Cocptroller General
of the Uniteod States
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