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ARE YOU WASTING YOUR TIME TRYING
TO CHOOSE A MALPRACTICE INSURER?

SUCCESSFULLY COMPLETED
ITS FIRST YEAR OF
OPERATION

AIM
GIVES
YOU
A
CLEAR
CHOICE!

POLICY LIMITS TO $5,000,000
WITH QUALITY
REINSURANCE

A MUTUAL INSURER TO
SERVE ONLY ALABAMA
ATTORNEYS — WITHOUT A
PROFIT

ALABAMA ATTORNEY-—

. INSUREDS ENTITLED TO
ANY DIVIDENDS DECLARED

SAVE TIME - MAKE THE RIGHT CHOICE!
AIM: For the Difference!

Attorneys Insurance Mutual
of Alabama, Inc.*
22 Inverness Center Parkway Tolephone (205) 980-0009
Suite 340 Toll Free (800) 526-1246

Birmingham, Alabama 35242-4820 FAX (205) 980-9000

*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.
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“A. | SOLID Alabamea Pracltice

Automobile Insurance Law by Davenport 1989

Criminal Offenses & Defenses in Alabama by Chiarkas, Chiarkas, & Veigas
©1082

Criminal Trial Practice 2nd Ed. by Chiarkas ©1988
Criminal Trial Practice Forms 2nd Ed. by Chiarkas ©1988

Divorce, Alimony & Child Custody w/Forms 2nd Ed. by McCurley & Davis
©1988

Evidence by Schroeder, Hoffman & Thigpen ©1987

Equity 2nd Ed. Tilley's by Hansford ©1985

Law of Damages 2nd Ed. by Gamble ©1988

Limitations of Actions & Notice Provisions by Hoff P1984

REVISED! Workmen's Compensation w/Forms 2nd Ed. by Hood, Hardy & Saad ®1990
EXPANDEDI

® Including Current Supplement, if applicable @

BONUS OFFER

Buy any 2 of the above litles and receive 7% OFF the TOTAL RETAIL
PRICE. or any 3 — 9% OFF, or any 4 12 % OFF, or any 5 — 15 % OFF,
orany 6 — 20% OFF

THE s HARRISON COMPANY, PUBLISHERS

3110 Crosming Park * P O Box 7500 » Norcross, GA 30091.7500

1-800-241-3561
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The Albritton family has practiced law in Andalusia continuously since
January 1887, and has included tive generations, The firm, now Albrittons,
Givhan and Clitton, was founded by Edgar Thomas Albritton, who came
Carolina, His son, W, Harold Albrit-
ton, was graduated from the University of Alabama School of Law, as have
been the three later generations of Albritton lawyers, and entered the firm
in 1903, Harold's son, and the current president’s father, Robert B, Albrit-
ton, practiced with the firm untif shortly before his death in 1983 and served
as president of the Alabama State Bar in 1971-72, Amang his partners were
his brothers, William H., Jr., and |. Marvin.

ta Andalusia from Snow Hill, North

ON THE COVER — W. Haruld Albritton, 11,
the newly-installed president of the Alabama
State Bar, s shown with his lamily at his home
in Andalusia. Seated with him in the center is
First Lady Jane, On the left are their eldest son,
W, Harold, IV, his wife, Lucy, and their daughter,
Rollins, In the center are middle sen Benjamin,
his wile, Sharon, and their son, Benjamin, Ir. On
the right are youngest son Thomas 8., and his
wife, Amanda, Halis a partnerin his father's law
Py firm. Both Benvand Tom are second-year students
at the University of Alabama School of Law.
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RICO in the 11th Circuit After H.J., Inc.
—by Andrew P, Campbell ..........ccoveviiiiianiiane 272

In M.)., Inc. the United States Supreme Court addressed the element of a RICO claim
requiring proof of 4 pattern of racketeering activity, Subsequent decisions rendered by

courts in the 11th Circuil have continued o refine this element,

An Overview of RICO

—by Pamela H. Bucy and Steven T. Marshall ............ 283

Civil actions brought under RICO continue to draw judicial and media attention, Prooi
of the elements necessary to establish RICO recovery has generated frequently conflic

ting judicial opinions,

The Improper Civil RICO Claim: If Such a Thing Exists, Can It Be Battled

With Sanctions?

—by Elwyn Burton Sponcezgo

With the increasing use of civil RICO claims in business litigation, does a successful defen-
dant have remedies available to impose sanctions tor the prosecution of a frivolous RICO
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President’s Page

Acceptance Speech Delivered
to Alabama State Bar

Annual Meeting

Mobile, Alabama

July 21, 1990

¢ have an exciting year ahead

of us in the Alabama Stale

Bar, We just finished a break-

fast meeting where members of over 40
committees and task forces began or-
ganizing for the coming year, They are
all important and worthy of mention, but
time will only permit mention of a few,
| hope that by this time nexl year we
will be in an expanded building on Dex-
ter Avenue, with everything under one

that is hping touted in some states, | also
strongly support the expansion of volun-
tary pro bona work by lawyers in
Alabama. Our bar's study this past year
has shown that there is a greal unmet
need for legal services to the poor in this
state, There are people out there who are
homeless, afllicted and in desperate need
of legal services through no fault of their
LY.

It we oppose, as | do, simply tuming
over this problem to the federal govern-
ment 16 be dealt with by tax dollars, and
il we oppose requiring lawyers to work
without pay as a condition 10 their
license, then we must work harder to
meet this need on a voluntary basis.

roof. We currently have our General ALBRITTON Local bars in Mobile, Montgomery, Tus-

Counsel’s office and disciplinary stafl

popping at the seams in a separate

building on Perry Street, our IOLTA funds direclor work-
ing from a litle table in the corner of the library, and when
your president uses a telephone it is often the one sitting
on top of the mimeograph machine. Our needs are critical.
We now have the necessary extra land, a fline sel of plans,
and we are ready to move, With your support we will have
the necessary funds to make this project a reality.

In addition to the expansion of the bar headguarters,
these are just a few of the important issues with which
our committees and task forces will be dealing this year:

Specialization—Has i1s time come? A task force, ap-
pointed last year and continued this year, is studying this
question in cepth and will report its recommendations to
the board of commissioners during this year,

Professionalism—What is it, are we losing it, and what
can be donet This task force will study what is being done
in other states, particularly in Virginia, which is in its se-
cond year of a required two-day post graduate course as
a prerequisite 1o laking the bar exam, and will bring recom-
mendations as to things we might do in Alabama,

Pro bono—Availability of legal services o the poor.
While | strongly oppose the idea of mandatary pra bone

caloosa, Birmingham, Muntsville and

elsewhere are already doing good work.
Our lask force has recommended, and on Wednesclay the
board of commussioners supported, the hiring of a full-time
coordinator to develop a statewide progiram for voluntary
delivery of legal services 1o the poor. An application lor
IOLTA funds will be made and you will hear more about
this exciting program during the year,

Appellate courts—QOur task force will continue with its
effons to bring about implementation of its recommenda-
tions for restructuring the appellate courts of this state.

Judicial selection—wWhen | spoke to the annual conven-
tion of state circuit and district judges earlier this week
at Gulf Shores | shared with them my serious concerns
in this area, | have always favored selection of judges by
papular election, but we have serious problems which may
mandate change. For example, our system ol election is
presently under attack in federal count as being racially
biased,

Another problem whicl greatly concerns me is the over-
increasing cost of running flor judicial office. More and
more candicdates are facing expensive primary races and
then having to run again in the general election, With this
has came the demeaning necessity of judicial candidates

fcontinued on page 250)
S —
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Executive Director’s

Fun and facts

lanning for the 1991 annual

meeting of the Alabama State Bar

was underway before the recent-
ly concluded 19%0 meeting in Mobile
began, In fact, the 1992 meeting is al-
ready booked in Birmingham with a re-
twrn to the Wynfroy,

As has been customary for years, the
hospitality extended by the Mobile Bar
Association and its bar auxiliary contrl-
buted to another successful convention
in the port city. The compliments still be-
ing paid those who planned the pro-
grams, social fun and alumni events have
heen gracious and numerous.

The attendance at all events was out-
standing, Special thanks are due Judge
Griffin Bell and Dean John Reed for the
two of the best presentations this writer
has heard at har conventions not only in
Alabama, but in other jurisdictions,

The 1991 meeting format will be dif-
ferent in several ways. These changes are
dictated by a new and previously un.
visited convention site Tor the Alabama
State Bar—the Perdido Beach Hilton on
Alabama’s Gull Coast at Orange Beach,
Alabama, will be the headquanters.

President Albrition wants this to be a
family-and fun-oriented meeting, Shirs
with ties will be discouraged. Our events
will be casual, Because of limited meel-
ing space and the need for food func-
tions, all educational programs will be
in a General Assembly tormat. Meetings
will begin early—hul no sessions will be
held to compete with recreational activ-
ities each afternoon after 1 p.m. Planning
activities are such as to maximize the ap-
portunities to rest and relax on our beaw-
tiful Gulf coast.

The bar has reserved the entire hotel

raom block—all 300+ rooms, Reserva-
tions will be available only on the con-
vention registration forms through the
bar headquarters. Individual callers to
the hotel will be directed to contact the
bar, It is reasonable to assume that the
hotel will not be able to accommodate
all those desiring rooms In the hotel, To
plan for this eventuality we hope 1o have
a shuttle bus to operate between Gull
State Park and the Hilton lor all regis-
trants at lodging sites between these
JOins,

Convention activities will begin Thurs-
day, July 18, and proceed through Satur-
day night, July 20. We hape 1o have the
program finalized for pre-registration in
late spring 1991,

Lawyer utilization up-date

The American Bar Foundation recently
released an update of its Legal Needs
Study, 1974, Some interesting facts are
noted in the 1989 update entitled Two
Nationwide Surveys: 1989 Pilot Assess-
ments of the Unmet Legal Needs of the
Foor and the Public Generally,

This second phase of the ariginal study
was condocted at the request of the
ABA Consortium on Legal Services and
the Public.

This new project documented changes
in three areas;

- use of lawyers for personal legal

problems

- methods of lawyer selection

- methods of payment for lawyers’

s{rvices

Some major findings reflected the
following;

» 72 percent of 1989 respondents had

consulted lawyers for personal

HAMNER

matters—up B percent from 1974,

- 39 percent of 1989 respondents

consulted lawvers at least once
within three years of the survey—up
12 percent Irom 1974,

According to the 1989 survey, 54 per-
cent of respondents seeking lawyers con-
sulted nonlawyer riends and relatives,
Another 21 percent turned 1o relatives
and friends who were lawyers, The
Yellow Pages were used by 4 percent,
while 4 percent relied on other forms ol
advertisements,

Only 1 percent of 1989 respondents
seeking legal help mentioned lawyer
referral services as a means of locating
a lawvyer,

The entire survey findings are available
fram the ABA Order Fulfillment Depant-
ment for $8.95, plus postage and hand-
ling, |
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{continued from page 248}

and sitting judges accepting—and even
seeking—campaign contributions from
lawyers, potential litigants and special in-
terests, This is just wrong. No one should
have to wonder whether a judicial deci-
sion will be affected by which lawyer
makes the largest campaign contribution,
Money should not be a factor—either
real or perceived—in the dispensation of
justice and we cannot tolerate the ap-
pearance of justice for sale, Qur task
force on judicial selection will be taking
a fresh look al these problems and
whether the time has come to seriously
consider such changes as nominaling
commissions, appointment with reten-
tion ballot, nonpartisan election and fi-
nance restrictions,

In addition ta the fine work being done
by the task forces | have just mentioned,
| have appointed three new lask forces
this year to work in areas that | believe
deserve special attention,

The first is a Task Force on Minority
Participation and Opportunity, This is a
biracial group which will wark to in-
crease participation in bar activities by
minority lawyers, stop the “brain drain”
of many highly qualified minority
students 1o law schools In other stales
and minority lawyers 1o Jobs in other
states, and encourage the expansion of
career opportunities for minority lawyers
in Alabama. We want everyone to know
that not only is every lawver required 1o
belong to the Alabama State Bar and pay
does, but also that they are an integral
part of it—their participation s wel-
comed and needed,

The second is a Task Force on Disaster
Response. This group will put in place
plans for rapid esponse to sudden disas-
ters, whether man-made or natural, This
will involve lawyers working with govern-
mental agencies and others in three
areas—lo assist local lawyers and courts
with personal prablems, to provide legal

advice to victims, and to deter unscrupu-
lous persons, such as bogus claims as-
sistants and “parachute” lawyers oul to
take advantage of victims,

Finally, we will have a new Task Force
on Quality of Life, Why are we begin-
ning to hear lawyers say, “Practicing law
just isn’t fun anymaore,” and “"Practicing
law is not what | expected it 10 be"? Is
this just the nature of the beast or can we
identify specific problems and do some-
thing about them? That is what we are
gOINg 1o try 1o {ind out,

The practice of law s certainly not for
everyone, || can be a hard, contentious,
low paying way of making a living. But,
tor those of us who choose this way of
life it can be all that we ever wanted it
to be. Sure there are the lows—ranging
from the devastation a young lawyer feels
when his court appointed client, in
whose cause he has come 1o strongly he-
lieve, is convicted and sent to jail, to the
personal anguish felt by a business
lawyer whose long and hest efforts 1o
save the business of a client and friend
go down the drain in bankruptcy, There
are the long hours, sleepless nights, the
strains put on family, and the aggravation
of being told the latest fawyer jokes al
parties,

But there are also the highs—the thrill
ol winning the big case in cour, the satis-
laction of creating just the right estate
plan or the new mechanism that makes
a husiness deal work, finding a “spotted
hog" case during research in your law li-
brary late at night, or the smile on a
young family's face when you have con-
cluded an adoption,

And, you knaw, as much as we all ke
to make a good living, the real thrills in
being a lawyer are rarely caused by the
money we make.

QOver a year ago wo of my sons wore
working on applications for law schoal
and we were talking ahout the questions.
One was the simple question, “Why do
vou want 1o be a lawyer?” A simple ques-
tion, but not so easy to answer, It caused
me 1o think back to my own reasons for
wanting 1o take this road. It would be

casy o say that | was attracted to the
glamour and integrity of a lawyer cour-
ageously delending an innocent man
and proving his innocence. But | remem-
bered a night at home when | was young,

Qur dining room had been off limits
for several days, with the table piled high
with books, papers and charts. | had been
watching my father come in from the of-
fice with brief cases, eat supper with us
in the kitchen, and then head for the din-
ing room, Thal night | had seen him get-
ting up and down from the table and
pacing the floor, When | saw him stand-
ing and staring out the window | got up
my courage and went in and asked what
he was doing, He said, "Well, son, the
judge has appolnted me to defend a man
charged with murdering his wife! | asked
how it had happened and he said, “The
witnesses say he chased her around the
house, out into the vard, shot her three
times with a shotgun and then broke the
stock of the gun over her head, | think
he was insane | told him | didn't think
he handled criminal cases and he said,
"I 'don’t and I'm having to do a lot of ex-
tra studying 1o know what I'm doing! |
said, “Did he kill her?” and he said, “Yos
| said, "Are you making a lol of money
for thist” and he said, “I'm not being paid
anything” | said, “Why are you doing
thist” and he said, "Because | am a
lawyer”

I really didin't know what a lawyer was,
but right then | knew | wanted to be one.
Whyt That would sound very strange 1o
some, | didn’t know then and it is hard
lo articulate now, but you all know what
| mean. | will say this—| have been mar-
ried to the law for 30 years now and it
is stifl a honeymoon. And the proudest
moment of those 30 years is right now
s | accept the presidency of this asso-
ciation,

During the coming year | will do all
that | possibly can to make you a good
president. You have honored me beyond
whal words can express—and | simply
Say—

Thank you, my brothers and sisters at
the bar. |
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Jackson installed as president-elect,
ATP

William P. Jackson, Ir., a senior partner
in the Arlington, Virginia, firm of Jackson
& Jessup, was installed recently as pres-
ident-elect of the Association of Trans-
portation Practitioners. The association
held its 611 annual meeting in June in
Toromto, Ontario. He is a 1963 graduate
of the University of Alabama School of
Law and served as law clerk 1o Judge
Aubrey M, Cates of the Alabama Count
of Appeals in 1965, He has been in
private practice continuously in Birming-
ham, Alabama, Washington, DC., and
Arlington, Virginia, since then.

American College of Trial Lawyers’
award for courageous advocacy
The American College of Trial Lawyers
periodically grants a prestigious award
for instances of courageous advocacy by
members of the bar, whether or not
Fellows of the Col ege. The definition of
the conditions of the award is as follows:

“The award of the College of
‘Courageous Advocacy’ shall he
given for outstanding efforts by a
lawyer, whether or not a member
of the College, on behall of a con-
troversial cause or client where the
representation occurs in the face of
actual or possible distavor or public
unpopularity or adverse treatment
by the media of the lawyer, client
ar cause”

Only a handful of awards have been
made over the vears, All haw been
exemplary of the type ol courageous
adwocacy which the College believes
should be rewarded. The matters
handled which resulted in the awards
have ranged from civil and administrative
matters 1o criminal cases,

The most recent recipient of the award
was Stanton Bloom of Tucson, Arizona,
for his pro bono defense of a criminal

case in which there was great public
outrage about the alleged crime.

Nominations for recipients of this
award should include a resume of the
nominee, copies of any newspaper
accounts of the matter handled by the
nominee, and letters of support from
members of the bench and bar who are
knowledgeable about the matter, These
should be sent to Sylvia H. Walbolt, P.O.
Box 3239, Tampa, Florida 33601,

Max elected to Leadership
Birmingham Alumni Council

The Leadership Birmingham Class of
1990 has elected five of its members to
the Alumni Cooncil, Members elected
are Rodney Max, Chris Womack, Elise
Penfield, Yvonne Baskin and Jenny
Gauld.

Max is a member of the firm of Najjat,
Denaburg, Meyerson, Zarzaur, Max,
Wright & Schwartz, a professional corpo-
ration. He is a graduate of Cumberland
School of Law.

UA System names Powell new
general counsel

C. Glenn Powell of Tuscaloosa has
been named general counsel of The Uni-
versity of Alabama Systemn. The appoint-
ment is effective immediately, according
to an announcement by UA System
Chancellor Philip E. Austin,

Powell has been associated profession-
ally with the University since 1972, and
became deputy general counsel for the
LA Systemn in 1974, The office delivers
legal services to all components of the
LA System, which includes 42,000 stu-
dents and 17000 faculty and staff, on
three campuses in Tuscaloosa, Birming-
ham and Huntsville,

The Office of Counsel in its present
form was created by the board of trustess
in 1986, when offices on each campus
and in the system office were consoli-
dated administratively but not geograph-

Bar Briefs

ically. The office now operates as an
integrated unit in the four locations. As
general counsel, Powell is charged with
administration, staffing and organization
ol the system-wide depariment,

The legal office holds distinction as the
first in-house legal department in a uni-
versity or college in the United States, Its
arigin dates to 1899 when Tuscaloosa
attorney Robison Brown was appointed
as secretary of the board of trustees.
Brown became loan attormey for the Lini-
versity in 1925,

Clifton Hewitt Penick assumed the
position in 1939 and served until his
death in 1952, |. Rufus Bealle was
appointed in 1953 and held the position
until his retirement in 1983, Robert Potis
became general counsel in 1984, serving
untll January 1990 when he was named
interim presldent of the University of
North Alabama in Florence. Powell be-
comes the fifth attorney to hold the
position.

A graduate of the University of Ala-
bama, Powell received an LL.B. degree
from the UA Law School. His profession-
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al affiliations include the Alabama State
Bar, the American Bar Association and
the National Association of Colleges and
University Attorneys,

Reeves admitted to American
College of Trial Lawyers

W. Boyd Reeves has become a Fellow
of the American College of Trial Lawyers.
Membership is by invitation of the Board
of Regents, The College is a national as-
saciation of 4,500 Fellows in the United
States and Canada. lts purpose is to
improve the standards of trial practice,
the administration of justice and the
athics of the profession, The induction
ceremony took place during the recent
spring banquet of the American College
of Trial Lawyers,

Reeves is a partner in the Mobile firm
of Armbrecht, Jackson, DeMouy, Crowe,
Holmes & Reeves and has boen practic-
ing for 30 years, He is an alumnus of
Tulane School of Law.

Rubin inducted member of
American College of Bankruptcy
Professionals

Robert B, Rubin, a senior partner of the
Birmingham firm of Sirote & Permultt,
PC., was recently inducted as a charter
member of the American College of
Bankruptcy Professionals. The induction
ceremonies took place May 7, 1990, at
the Supreme Court of the United States
in Washington, D.C. The College is a
newly formed organization sponsored by
the American Bankruptcy Institute, with
the purpose of recognizing those practi-
tioners, professors and judges who have
made a significant contribution to the
field of bankruptey law, Rubin will serve
as the Alabama delegate to the 11th Cir-
cuit Counsel of the College.

Court of criminal appeals selects
Mann new clerk

The Alabama Court of Criminal Ap-
peals has selected Lane W, Mann of
Montgomety to replace the long-time
clerk, Mollie Jordan, who retired April

30, 1990, after 54 years of service. Pur-
suant to the cour’s arder, Mann will
assume the office of clerk beginning
October 1, 1990,

Mann has served as director of the
legal division of the Administrative Of
fice of Courts since 1979, and also as

Mann

Jordan

director of Alabama's Jodicial Study
Commission since his appointment in
February 1987 by former Chief Justice
CLC. Torbert, Jr. He is the son of career

public servant Floyd Mann who served
in cahinet positions under three gover-
nors prior to his retirement in 1983 as
vice-president of external affairs for the
University of Alabama. Mann is married
to the former Lana Bush of Montgomery
and they have three daughters, Julie, Katie
and Lucy,

In additian to his service as director of
the legal division for the Administrative
Office of Courts, Mann's prior emgloy-
ment experience includes service as a
state trooper; a United States Postal In-
spector in Philadelphia, Pennsylvania;
and an investigator for the Law Enforce-
ment Divislon of the Alabama Attorney
General's Office under former Attorney
General Bill Baxley; and as a special
assistant attorney general under former
Attorney General Charles Graddick,

Davis presented Dean Thomas W,
Christopher Award

. Mason Davis, of the Birmingham
firm of Sirote & Permull, was recently
presented the Dean Thomas W. Chris-
topher Award by the Student Bar Associa-
tion of the University of Alabama School
of Law. This award was created in 1981
and is presented annually 1o a student,
alumnus, faculty member or friend of the
School of Law who has made a lasting
contribution to legal education and the
University of Alabama School of Law,
The general purpose of the award is to
recognize lasting contributions for the
betterment of the School of Law,

In presenting the award to Davis, SBA
President Chris Hughes noted that Davis
recently participated in a successful fund
drive which established the Arthur Davis
Shores Scholarship Fund at the School
of Law and has served the School of Law
as an adjunct professor of law since 1972.

New ABA Life Fellows honored

5. Eason Balch of Birmingham and M.
Roland Nachman, Ir, of Montgomery
were honored as new Life Fellows of the
American Bar Foundation in Los Angeles
at the 34th Annual Meeting of The Fel-
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lows of the American Bar Foundation,
Plaques were presented by Robert M,
Ervin, chairperson of the Fellows, and
William G. Paul, the newly-elected chair-
person of the Fellows,

The Fellows Is an honorary organiza-
tion of practicing attorneys, judges and

Balch

law teachers who encourage and suppor
the research program of the American
Bar Foundation,

The objective of the Foundation is the
improvermnent of the legal system through
research concerning the law, the admin-
istration of justice and the legal profes.
sion,

Warren appointed to Harold Edward
Harter chair

Manning G. Warren, [ll, recently was
appointed to the Harold Edward Flarter
Chair of Commercial Law at the Univer-
sity of Louisville School of Law, Warren
is a graduate of the University of Ala-
bama and the George Washington Uni-
versity Law Schoaol,

He served as law clerk to United States
District Judge Sevbourn Lynne; an asso-
ciate with the firm of Bradley, Arant, Rose
& White (1974.76); a partner in the firm

of Ritchie, Rediker & Warten (1976-81);
a professor of law at Cumberland School
of Law (1980-83); and a professor of law
at the University of Alabama School of
Law (1983-90)

Attorney selected for district
judgeship

Mobile attorney and Mabile Bar Asso-
ciation President Richard W, Vollmer, Jr.,
was recently selected as United States
District Judge for the Southern District of
Alabama. Upon his resignation as presi-
dent of the association, George Fink-
hohner assumed the office,

Vollmer is a graduate of Springhill Col-
lege in Mobile and the University of Ala-
hama School of Law {1953},

Vollmer had been with the firm of
Reams, Vollmer, Philips, Killion, Brooks
& Schell since 1956,

Spina elected Fellow

The American Board nf Criminal
Lawyers announces that Thomas ). Spina
af Birmingham has been elected as a
Fellow in the American Board of Crimi-
nal Lawvers, a group of criminal attormneys
throughout the United States, Canada
and the Philippines,

Spina is a 1978 graduate of Cumber-
land School of Law.

Spina

ABA offers free law practice
management calalog

The Amarican Bar Association |s giv-
ing away copies of the 1990 summer edi-
ton of its Law Practice Management
Publications Catalog to help atlorneys
keep up with the newest trends in lawyer
r”.lfh]Hl—'l’l‘tF‘l]l

The 20-page multi-colored catalog is
a complete listing of the ABA Law Prac-
tice Managemenl Section’s books, videos
and cassettes. It offers numemnus pro-
ducts covering a variety of areas, such as
automation, financial management and
analysis, malpractice prevention, market-
ing, staffing and office procedures,
Spanish translations and a special center
gatefold of the “New Books” section,
Each ftem includes a short detailed sum-
mary and a price,

The 1990 Law Practice Management
Catalog is available—free—upon request
o the American Bar Association’s Order
Fultillment department at (312) 988-
5555, Bl

Don‘t let your
Alabama Lawyers,
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or thrown away,
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About Members, Among Firms

ABOUT MEMBERS

Augustine Meaher, 1L, announces the
opening of the office of Augustine
Meaher, 111, PC. at Suite 2118, First
MNational Bank Building, Maobile, Ala-
bama. Phone (205) 4329971,

Lisa Huggins joined the City of
Birmingham's law department as an
assistant city attorney, beginning lune
4, 1990, The law department is lo-
cated at 600 City Hall, Birmingham,
Alabama 35203, Phone (205) 254-
2364,

|

Lauren L. Becker announces the re-
location of her office, practicing under
the name of Law Offices of Lauren L.
Becker, 1v B Lenox Pointe, N.E.,
Allanta, Georgia 30324-3167. Phone
(4041 233-9023,

m

Carlton M. Johnson, Jr., has been
made a shareholder in the Pensacola,
Florida, firm ol Smith, Sauer,
DeMaria, Pugh & Johnson, Offices
are located at 316 South Baylen Street,
Sulte 600, Pensacola, Florida 32501,
Phone (904) 434-2761. Johnson s a
1986 admittee to the Alabama Stite
Bar.

n

Lionel C. Williams announces the
relocation of his offices to Suite 903,
Commuerce Building, 118 North Royal
Street, Mobile, Alabama 316602-3600,
Phone (205) 413-5703,

o

AMONG FIRMS

Coale, Helmsing, Lyons, Sims &
Leach announces that Harwell E,
Coale, Jr., became general counsel to

Energy Service Company, Inc. of
Houston, Texas, an May 1, 19490, and
has become of counsel to the firm,
The firmy's mailing address is Box 2767,
Mobile, Alabama 36652, Phone (205)
432-5521,

|

The firm of Powell, Powell &
McKathan announces that C. Grant-
ham Baldwin has become a membey
of the firm, effective May 14, 1990,
Offices are at 102 North Cotton, PO,
Drawer 969, Andalusia, Alabama
36420, Phone (205) 222.4103,

n

The firm of Cleary, Bailey &
McDowell, PC. announces the relo-
cation of its offices, as of July 30, 1990,
te AmSouth Center, 200 Clinton Aye-
nue, West, Suite 603, Huntsville, Ala-
bama 35801, Phone (205) 534-24 16,

|

Ritchie & Rediker announces that
Thomas L. Krehs has joined the firm.
Offices are at 312 North 23rd Street,
Birmungham, Alabama 35203-3878,
Phone (205) 2511288,

n

Robert 5. Ramsey and Ellsworth P
Scales, I, announce the formation ol
a |m}ff'ssit::|'rr'|| corporation in the
name of Ramsey & Scales, PRC. and
the association of ). Michael Hend-
rich, Sr., and Richard S. Sheldon.
Offices are at 605 Bel Air Boulovard,
Suite 31, PO Box 160647 Mobile, Ala-
bama 36616, Phone (205) 479-0040,

n

The firm of Cherry, Givens, Tarver,
Aldridge & Diaz announces a merger
with the firm of Peters & Lockett, PC.
The firm will operate under the name
ol Cherry, Givens, Tarver, Aldridge,

Peters, Locketl & Diaz, P.C. Offices
dare at 125 W pMain Street, PO, Box
927, Dothan, Alabama 16302, Phone
(2005) 793-1555,

n

Dennis N, Balske and Joan Van
Almen of Balske & Van Almen an-
nounce the relocation of their offices,
effective luly 1, 1990, to 644 South
Perry Strect, Montgomery, Alabama
36104, Phone (205) 263-4700,

=

Walter ). Price, Jr., announces that
Bonnie Rowe Bennett, formerly with
the firm of Richards, Lavton & Finger,
Wilmington, Delaware, has become
assaciated with the firm ol Price &
Bennett. They also announce the re-
location of thetr offices o 200 West
Court Square, Suite 60, Terrace Level,
Huntsville, Alabama. Phone (205)
5397725,

]

The tirm ol McFadden, Lyon,
Willoughby & Rouse announces that
Douglas L. Anderson has become a
member of the firm, Offices are lo-
cated at 718 Downtowner Boulevard,
Mobile, Alabama 36609,

i

The Law offices of Demetrius C.
Newton announces that Edward E.
May, lormerly of Barnes, Dunning,
May & Miller, has become a partner in
the tirm, and the firm name has been
changed to Newton & May, Offices
are located at Suite 207 1820 Seventh
Avenue, North, Birmingham, Alabama
15203, Phone (205) 252-9203,

| |

The firm of Pope, McGlamry, Kil-
patrick & Morrison announces that
Edward H. Kellogg, Ir, PC. has
withdrawn fram the firm, that Earle F
Lasseter, Michael L. McGlamry,
Steven W. Saccoccia, William |
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Cornwell, andl Jay E Hirsch have
hecome members of the firm, and that
Joan Swift Conger and Daniel W,
Sigelman have become associated
with the firm. Phenix City offices are
at PO, Box 1430, Phenix City,
Alabama 36868-1430. Phone (205)
2U98-7354,
"

The firm of Miller, Hamilton, Snider
& Odom announces that Richard A,
Wright and Richard Y, Roberts have
become members of the firm, and
Robert Bruce Rinehart and Robert G.
Jackson, Jr., have become associated
with the firm. Maobtle offices are at
254 State Street, PO, Box 46, Mobile,
Alabama 36603, Phone (205)
432-1414,

n

The Birmingham firm of Miglionico
& Rumore announces that Sherry
Brock McGowin has become
associated with the firm. Offices are
located at 1230 Brown Marx Tower,
Birmingham, Alabama 35203. Phone
{205) 323-8957,

|

The firm of Thomas, Means & Gillis,
PC., formerly of 901 South Hull Street,
Mantgomery, Alabama, announces
the relocation of their offices to 3121
Zelda Court, Montgomery, Alabama
36107, Phone (205) 270-1033.

|

Darrell L. Cartwright has recently
joined the firm of Najjar, Denaburg,
Meyerson, Zarzaur, Max, Wright &
Schwartz, PC. A graduate of Tulane
University School of Law, ‘Cartwright
alsae halds an advanced degree from
the University of Miami School of Law
in taxation,

Jesse P Evans, 1ll, was recently
named partner in the firm, Evans is a
graduate of the Birmingham School of

Law. Ofices are located at 2125 Morris
Avenue, Birmingham, Alabama
35203, Phone (205) 250-8400.

m

Rumrell & Johnson, PA,,
announces that O. Mark Zamora has
become an associate of the firm,
located at 2601 Gulf Life Tower, Jack-
sonville, Florida 32201, Zamora is a
member of the Alabama and Florida
state bars.

Smith & Taylor arnounces that
Todd N. Hamilton has become an
associate of the firm. Offices are
located at 2000 First Avenue, North,
Suite 1212, Brown Marx Towers, Birm-
ingtham, Alabama 35203, Phone (205}
251-2555.

i

R.O. Hughes and David S, Maxey
announce the formation of Hughes &
Maxey, and that Adam M. Porter and
Frederick M. Garfield have become
associated with the firm, Offices are
located at 400 Park Place Tower, Birm-
ingham, Alabama 35203, Phone (205)
323-0010,

|

Hill, Hill, Carter, Franco, Cole &
Black, PC, announces that Terry A.
Sides has become a parmer in the firm
and that the Honorable Richard L,
Holmes (retired) has become of
counsel to the firm. Offices are
located at the Hill Building, 73
Washington Avenue, PO, Box 116,

Montgomery, Alabama 36101-
0116, Phone (205) 8347600,
-]
The firm of Luker & Brewer

announces that Jeffrey D, Bramer has
become an associate of the firm,

located at 2205 Morris Avenue, Birm-
ingham, Alabama 35203. Phone (205)
251-6666,

[ |

Meadows, Meadows & Littleton
announces that Patricia W, Hall has
joined the firm, and the name of the
firm has been changed to Meadows,
Littleton & Hall. Offices are at 955
Downtowner Boulevard, Suite 107,
Mohile, Alabama 366049, Phone (205)
3437717,

|

William H. Pickering, formerly with
Balch & Bingham in Birmingham, has
been elected president of the
Chattanooga Bar Association.
Pickering is a partner in the
Chattanooga firm of Chambliss &
Bahner, and has practiced with that
firm since returning to Chattanooga in
1979,

|

The firm of Bland, Bland & Harris
and the firm of Battles & McClellan
announce that the firms merged,
effective July 1, 1990, and the new
firm shall be known as Bland, Battles,
Harris & McClellan, Offices will be
located at 405 Second Avenue, SW.,
Cullman, Alabama, with a mailing
address of PO. Drawer ), Cullman,
Alabama 35056, Phone (2085)
734-4040.

n

The Law Offices of W, Eugene
Rutledge & Associates announces the
relocation of its offices, effective July
2, 1990, to One Highland Place, 2151
Highlane Avenue, Suite 300, Birming-
ham, Alabama 35205, Phone (205)
930-0311.

]
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Albrittons, Givhan & Clifton, Anda-
lusia, Alabama, announces that Wil-
liam B. Alverson, Jr., has become an
associate with the firm, Offices are at
109 Opp Avenue, PO, Drawer 880,
Andalusia, Alabama 36420-0880,
Phone (205) 223-3177.

=

Lightfoot, Franklin, White & Lucas
announces that William 8. Cox, 111,
formerly with Latham & Watkins in
San Diego, California, has joined the
firm as an associate, Cox received his
law degree from the Liniversity of Vir-
ginta School of Law in 1988, Offices
are at 300 Financial Center, 505 20th
Streel, Norh, Birmingham, Alabama
35203-2706, Phone (205) 581-0700,

m

Gary P. Smith and Christopher A,
Smith announce the formation of a
partnership of Smith & Smith located
at 211 South Cedar Street, Florence,
Alabama 35630, Phone (205) 767
5021,

The firm of McInnish & Bright, PC.,
announces the relocation of its offices
to 235 South McDonough Street, PO,
Box 52, Montgomery, Alabama 36104,
Phone (205) 263-0003.

=

Beasley, Wilson, Allen, Mendel-
sohn & Jemison, PC. announces thal
Mark |. Williams, former law clerk to
Alabama Supreme Court Justice H.
Mark Kennedy, became associaled
with the tirm, effective July 1, 1990,
Offices are at 207 Montgomery Stieet,
I0th Floor, Bell Building, PO. Box
4160, Montgomery, Alabama 36103
4160, Phone (205) 269-2343,

|

Louis C, Rutland and Bradley S,
Braswell announce the formation of
a partnership under the name of Rut-
land & Braswell, with offices located
at 208 North Prairie Street, PO, Box
108, Union Springs, Alabama 36089
Phone (205) 738-4770,

Arlie . Price and Rodger K,
Brannum announce the apening of
their law office located on the second
floor of the Rawls Building in Enter-
prise, Alabama, The mailing address
will be PO, Drawer 1580, Enterprise,
Alabama 363311580, Phope (205)
393-2532,

n

John D. Gleissner and Herbert B.
Sparks, Jv., annotince the association
of Allen R. Trippeer, Jr., with The Law
Offices of John D. Gleissner, 1200
Corporate Drive, Suite 105, Meadow
Brook Corparate Park, Birmingham,
Alabama 35242, Phone (205) 995-
1713,

n

The firm of Smith & Taylor
announces that Todd Hamilton has
become associated with the firm.
Offices are located at Suite 1212,
Brown Marx Tower, Birmingham, Ala-

| n hama 35203, Phone (205) 257-2555.1

W WE SAVE YOUR

— NOTICE

cl ne” Now legal research assistance

is availuble when you need it, The Alabama Supreme Count, on May 31, 1990,
LB &5 & L withoul “1_‘-‘ necessity 0|| issued an order adopting the Alabama Rules of
Hasastch adding a full-time associate or Criminal Procedure, to he effective January 1,

clerk. 1991. A complete publication of those new rules

With access to the Stute Law Library and Westlaw, we
provide fastand efficient service, For deadline work, we
can deliver information to you via common carrier,
Federal Express, or FAX,

Farnell Legal Research examines the issues thoroughly
through quality research, briel writing and analysis.

Qur rates are $35.00 per hour, with o three hour
minimum,

For Research Assistance contact:
Sarah Kathryn Farnell
112 Moore Building
Montgomery, AL 36104

Call (205) 2777937

will appear in the 50.2d advance sheet issued on
or about June 28, 1990, That advance sheet will
be a “Special Alabama Edition,” and Woest
Publishing Company will mail that edition to its
advance sheet subscribers with Alabama mailing
aclclresses, '

Before the effective date of those rules, the full
text should be available in a supplement to West's
1990 Alabama Rules of Court pamphlet, in a
Michie replacement Volumes 23 of the Alabama
Code, and in Alabama Reporter.

George Earl Smith
Reporter of Decisions
Alabama Appellate Courts
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ALABAMA STATE BAR
1990-91 DUES NOTICE

(AIl Alabama attorney occupational license and special memberships expire September 30, 1990)
Annual License—Special Membership Dues

Due October 1, 1990 % Delinquent after October 31, 1990

License
(purchased through the
county of primary practice)

If you are admitted to the Alabama State Bar and engaged in
the practice of law, you are required to purchase an annual oc-
cupational license. Section 40-12-49, Code of Alabama (1975),
as amended, This license gives you the right to practice law in
the state of Alabama through September 30, 1991, The cost of
the license is $150, plus the county’s nominal issuance fee, and
is purchased from the probate judge or license commissioner
(where applicable) in the county in which you primarily prac-
tice, In addition 1o the state license, all practicing attorneys
should check with their municipal revenue departments to be
sure that the licensing requirements of the city or town are also
being met, Please send the Alabama State Bar a copy of the
license when it is purchased and you will receive a wallet-size
duplicate of your license {pictured above) for identification pur-
poses during the 1990:1991 license year

—

: AR
IHE ALABAMA STATE B _
SPECIAL MEMBERSHIP CARD

9901991 \6&
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Trirh 8 1O CERTIE

Ht M*‘h S‘IMI w'

NG OF 1
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1991

oies  SEFTEMBER 30,

Unigss  RINIWED T

Special Member
(paid directly to the Alabama State Bar)

Special membership status is acquired pursuant to Section
34-317 or Section 34-318, Code of Alabama (1975), as amended.
Federal and state judges, district attorneys, United States attor-
neys and other government attorneys who are prohibited from
practicing privately by virtue of their positions are eligible for
this membership status, Likewise, persons admitted to the bar
ol Alabama who are not engaged in the practice of law or are
employed in a position not otherwise requiring a license are
eligible 10 be special members, Attorneys admitted to the bar
of Alabama wha reside outside the state of Alabama who do not
practice in the state of Alabama also are eligible for this status,
With the exception of state attorneys and district attorneys, and
those who hold a license at any time during the bar vear, spectal
members are exempt from mandatory continuing legal educa-
tion requirements; however, this annual exemption must be
claimed on the reporting form, Special membership dues are
paid directly to the Alabama State Bar, In the event you enter
the practice of law during the bar year, which necessitates the
purchase ol an occupation license, these dues are nat refundable
after December 31, 1990, and no credit will be given for pay-
ment of special membership dues, Membership cards, as shown
in the sample above, are issued upon receipt of the dues and
are good for the license year, Special membership dues are $75,

Dues include $15 annual subscription to The Alabama Lawyer. (This subscription cannot be deducted from the dues payment.)

If you have any questions regarding your proper membership status or dues payment, please contact Alice Jo Hendrix,
membership services director, at (205) 269-1515 or 1-800-392-5660 (in-state WATS).
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Consultant’s Corner

The following is a review of and com-
mentary on an office automation issue
that has current importance to the legal
community, prepared by the office auto-
mation consultant to the state bar, Paul
Bornstein, whose views are not neces-
sarily those of the state bar.

This is the seventeenth article in our
“Consultant’s Corner” series. We would
like to hear from you, both in critique
of the article written and suggestions of
topics for future articles.

The rural law firm—what lies ahead?

Rural law lirms, principally solo practi-
tioners, are at a crossroads in the '90s,
anxious about their viability and con-
cerned about their clients. That dilemma
will resolve itsel’ if they can merge their
concerns, Rural practice and concern for
clients is a formula for success in the "90s,
Unlike the urban scene with its dramatic
demographic changes, the rural scene
will remain essentially unchanged for the
decade and offer its practitioners an un-
common opportunity to prosper and be
pillars of their communities. There is a
connection,

The praclice

Legal practice in a rural area is much
like rural medical practice—you have to
be a jack of most trades, but not all, You
will be expected 10 become exper in
transaction oriented law, real estate clos-
ings (including occasional huge agricul-
tural parcels), wills and probate, family
law, some civil liigation and a bit of crim-
inal defense work (often court-assigned).
Matters under the jurisdiction of a federal
court are usually referred to a lawyer in
an urban area having a federal count, so
you generally will not become involved
in tax and bankmuplcy cases,

The hours are civilized, on the order of
B:30 to 5:30. The small towns generally
“close up” at supper time, so you mighl

as well too, Do not be misled, You have
to gel in your billable hours like ary other
successful practitioner, but you do not
have to log 2,000 or more per year just
to earn an appropriate income, like your
urban counterparts,

The lifestyle

You (almost) automatically become a
key person in the community. Along with
the school principal, the bankers, clergy
and doctors, you are the community
leaders, You are expected 1o serve on the
local United Way committee, the high
school boosters, civic assaciations, church
gaverning boards, chambers of commerce
and county development authorities,

Bornstein

Political office is more readily attainable
than in urban areas, be it county commis-
sions, mayoralties or state representatives,
The net ecarnings are on the order of two-
thirds that of an urban lawyer, but the cost
of living is much less in a rural area than
an urban one,

The connection

Unlike your urban counterpart, who
has two sets of associations, clients and a
circle of friends, you have just one. Your
clients are your circle of friends and ac-
quaintances. You go to church with your
clients, you serve on committees with
your clients and your children go to
school with children of your clients. Your
clients are your neighbors.

Reciprocally, rural clients tend 1o be
much mare loyal to their lawyer than ur-
ban clients, They tend to be more settled
and given to generational loyalties,
Whereas an urban lawyer might fret a
good deal about his or her Yellow Page
listing, a rural lawyer frets more about real
estate title chains.

The challenge

One does nol simply move 10 a small
town, hang out a shingle and wait for the
clients to call, Most successful rural Law-
yers practice in the lowns where they
were raised, Some apply to associate with
an established practitioner, often an older
persen who sees retirement in the next
ten yoars or so. Younger rural lawyers
often will resist taking on associates, fear-
ing that today’s associate will be tomor-
raw's competitor,

A rural lawyers spouse (male or female)
must be adaptable 1o rural life for the
practitioner to be successful, In two-career
families, finding a suitable stuation for the
spouse carm be a real problem,

Sure, some rural counties are losing
population to the urban areas where jobs
are perceived to be more plentiful, None-
theless, rural populations are more stable
than urban ones, which translates to “rural
clientele are most stable than urban ones,”
This is the genuine attraction of rural prac-
tice, to develop and nurture long-term
client relationships in a setting of in-
terdependence. You have to like doing
business with friends and you have to be
an exceptional lawyer 10 keep both your
clients and your friends, since they are
ane and the same, |
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Request T

Avg, cost/
. L] Flrm Size*  Duration®® Fisie lawyer
| 1 day £ L0000 $500.00
For Consulting Services : & i i
45 1 i 8150000  $333100
a7 4 clays §2 00000 £30700
B0 5 dlays %2.500.00 27700

L 8
Oftfice Automation il
*Number of lawyers only lescluding of counsel)

**Duration telers o the planned on-premise lime
and daes nat include time spent by the consuitant

Consulti ng P Fogram (o ol G oot

REQUEST FOR CONSULTING SERVICES

OFFICE AUTOMATION CONSULTING PROGRAM
Sponsored by Alabama State Bar
THE FIRM

Firm name
Address
City Zip telephone #
Contact person title
Number of lawyers paralegals _____ secretaries ______ others
Offices in other cities? A

ITS PRACTICE
Practice Areas (%)

Litigation Maritime Corporate -
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their ori-
gins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans to run one counly’s story
in each issue of the magazine. If you
have any photographs of early or pres-
ent courthouses, please forward them
to:

Samue! A, Rumore, Jr,
Miglionico & Rumore
1230 Brown Marx Tower
Birmingham, Alabama 35203

Etowah County

Etowah County is the smallest county
in the state of Alabama, with less than
540 square miles, It is also a relatively
young county, having been established
after the Civil War, but it has a rich
history.

In November 1866, the first postawar
Legislature in Alabama convened in
Montgomery. A state senator from Cher-
okee County presented a pelition from
residents of Cherokee, Calhoun, St. Clair,
Blount, Marshall and DeKalb counties
asking for the formation of a new county
in their area. On December 7, 1866,
Baine County was created from land tak-
en from the six listed counties,

David William Baine was a young Ala-
bama leader whose life was cut short by
the Civil War, A pative of Ohio, Baine
came te Alabama in 1848 and settled at
Centre in Cherokeze County as a teacher,
He studied law at the office of Thomas
E. Coaper in Centre and was admilted to
the bar in 1855, In 1856 Baine and his
family moved to Hayneville in Lowndes
County, He became a successful lawyer
and rose to political prominence,

Baine was a delegate to the Demo-
cratic Mational Convention which con-
vened in Charleston, South Carolina, In
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May 1860. He left this convention, where
Stephen A, Douglas was nominated, and
attended instead a new convention orgi-
nized by Southern dissidents and held in
Richmond, Vitginia, That convention
nominated John €, Breckenridge (or pres-
ident, When Abraham Lincoln ultimately
was elected president, Baine supported
Alabama’s decision o secede from the
Union.

In the fall of 1861, Baine returned to
Richmond as a lieutenant colonel of the
14th Alabama Infantry Regiment. On
lune 30, 1862, he led his men in an at-
tack at Frazietr's Farm during the “Seven
Days Battle” near Richmaond, There he
was struck by a minie ball and died on
the battlefield. Baine was only 32 years
old when he died. He was buried at
Hollywood Cemetery in Richmond,

When the Alabama Legislature created
the requested county in 1866, the
Speaker of the House was Thomas B.
Cooper, the same man who had trained
David Baine to be a lawyer He suggested
that the new county be named for Baine,
his young protege from years before,

The first court was held in Baine Coun-
ty October 7 1867, The site was the First
Baptist Church of Gadsden, located at
Fifth and Broad streets,

Baine County existed less than one
year, Radical paliticians throughout the
South systematically nullified laws
passed by provisional governments In the
seceding states, including the law which
created Baine County, That law became
a targel because the name “Baine” was
controversial since it memorialized a
secessionist born in the Naorth who
fought and died for the South. The coun-
ty was abaolished December 3, 1867,

On December 1, 1868, the law
abolishing Baine County was repealed,
Once re-established, the county was
given a new name of Etewah, This name
was supposedly derived from the Cher-
okee word “ITAWA" which means “strong,
tree!” or “well-bearing tree!” Certainly this
flame ap.trkut.i no contraversy,

Gadsden, the county seat of Etowah
County, also has an interesting story be-
hintl its name, Early setilers in the region
first called the community “Double
Springs” because of the two springs
located at the site, In 1846, Gabriel and

loseph Hughes of North Carolina, to-
gether with John 5. Moragne of Charles-
ton, Sauth Carolina, purchased land in
the area to lay oul forimal streets and
blocks for a town.

A personal friend of Moragne was
James [, Gadsden, a fellow South Caroli-
nian. Gadsden had served in Alabama
with Andrew Jackson during the Creek
Indian War, He later became Jackson's

samuel A, Rumore, fr, is a graduate of
the University of Notre Dame and the
University of Alabama School of Law, He
served as lounding chairperson of the
Alabama State Bar's Family Law Section
and is in practice in Hrmrrrr,;:!r.r.rn with
the firm of Miglionico & Rumore,
Rumore was recently elected to serve as
the bar commissioner ftor the 10th Cir-
cuil, place no. four.
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aide in the Seminole Indian War and
played a leading role in removing the
Seminoles to southern Florida.

Colonel Gadsden became president of
the South Carolina Canal and Railroad
Company. He visited his friend Moragne
in Alabama, On this visit he was so im-
pressed by the nawral beauty of the area
and the advantages of a location on the
Coosa River that he predicted a great city
would one day emerge there, The
founders were so appreciative of this pre-
diction, and the encouragement of
Gadsden, that they decided to name
their town in his honor.

James Gadsden was later appointed by
President Franklin Pierce to serve as Min-
ister 1o Mexico. He negotiated the pur-
chase of land for the construction of a
railroad line through the southern parts
of preseni-day Arizona and New Mexico,
This acquisition for ten million dollars
ook place in 1854 and is known in his-
tory as “The Gadsden Purchase”

Ftowah County Courthouse

The first courthouse in Etowah County
was constructed by Colonel R.B. Kyle
and Major W.P. Hollingsworth, The con-
tract for the building was let on Decem-
ber 6, 1869, It was completed about a
year later and cost $12,990,

The building was a red brick structure,
two stories in height, of Colonial design,
and located between Broad and Locust
streets in Gadsden. It had four while col-
umns in fropt with a small iron-rail bal-
cony under its portico, From here a bailiff
could call witnesses on the courthouse
grounds 1o testify when their ime came
in court, A grove of trees surrounded the
building.

When the county outgrew this struc-
ture, a proposal was made to build a new
courthouse in Attalla, With a tie vote on
the county governing the body, Judge |A.
Tallman broke the tie and voted to keep
the courthouse in Gadsden. It has rew
mained there ever since,

In 1890 this courthouse was razed in
order to make room for a larger building
at the same site, This second courthouse
was three stories in height and contained
an impressive five-story clock tower. Its
style was Romanesque. An addition was
made to *his courthouse during 1926-27.

As early as 1938 plans were made for
a new courthouse in Gadsden, Public
Works Administration money was ap-
proved, but local funding was not forth-
coming.

Finally in 1949, construction began on
the third Ftowah County Courthouse.
The architect was Paul W, Hoflerbert, and
the contractor was ).F. Holley. This build-
ing cost approximately one million dol-
lars, and was dedicated in July 1950, It
still serves as the courthouse of Etowah
County.

The author thanks Gadsden attorney
Howard B, Warren for obtaining research
materials used in the preparation of this
article, B
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1990 Annual Meeting Highlights

Mobile, Alabama

Alabama State Bar Commissioners A.J,
Coleman (Decatur), William B, Mat-
thews (Ozark) and Bob Faulk (Prattville)

Neil Johnston (Mobile) presents plaque
to Craig Kneisel (Montgomery) for
outstanding service as 198990 chair, En-
vironmental Law Section

Al Vreeland (Tuscalposa), 198990
chair, Administrative Laxv Section
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Bruce Ly (Tuscalonsa), Judith McMillin
iMobile), Roy Crawlord (Rirmingham),
198990 chair, Taxation Section, and Jim
Stzemore (Montgomery), commissioner
ol reventic

Don Siegelman (Montgomery), Linda
Friedman (Birmingham), 1989-90 chair,
Business Torts & Antitrust Law Section,
and Terry Calvari (Washington, D),
commissioner, Federal Trade Com-
MIsSSIon

Ceorge Finkbohner, president, Mobile Bar Association, Dean john Reed (Wayne State Hon. Sonny Hornsby, Tallassee
University Law School, Detroit), Bench & Bar luncheon speaker, andd ASB Prosident
Alva C, Caine, Birmingham
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Alva Caine and Hon, Joseph Phelps (Montgomery), 1989-90 Ju-  resentatives, and Penny Davis (Tuscaloosa), assistant director,
dicial Award of Merit recipient Alabama Law Institute

Young Lawyers” Section Officers: (front) Amy Slayden {(Hunts-
ville), tback) Keith Norman (Montgomery), Percy Badham (Birm-
Steve Emens (Tuscaloosa), director, ABICLE, and Champ Lyons ingham), James Anderson iMontgomery), Sid Jackson (Mobile),
iMobhile}, recipient of Walter P. Gewin award and Les Hayes (Montgomery)

Past Presidents, ASB (front} Bill Hairston
(Birmingham), Walter Byars (Montgom
ery), fim North (Birmingham), Bill
Scruggs (Fort Payne), and Ben Harris
tMobile), thack) |, Ed Thorton (Moehile),
Drew  Redden (Birmingham), Sonny :
Hornsby (Tallassee), Oakley Melton  Dr. Philip Avstin (Tusca-
tMontgomery), £.1. Brown (Birmingham),  foosa), chancellor, University
and Norborne Stone (Mobile) ol Alabama system

X iy

Hon. William Bowen iMontgomery) and Hon. Mark Kennedy — Alva and Katherine Caine
{Montgomery)
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President Caine "on the stump” Bob Ingram (Montgomery), master of ceremanies at Friday
night’s political rally

Hon, Charles Thigpen (Greenshoro), candidate, court of civil  Billy Joe Camp (Montgomery), candidate, secretary of state
appeals
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Hon. Kenneth Ingram (Montgomery), candidate, associate jus-  Spencer Bachus (Birmingham), candidate, attorney
tice, Alabama Suprome Court general

RUSsEL

Howell Heflin (Tuscumbia), candidate, U5, Senate Friday night’s entertainment, "“The Skunk Posey Band”
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Paul MHubbert (Montgomery), Howell Heflin, Hon. Griffin Bell (Atlantal, former ULS. Attorney
candidate, governor of Alabama General, Hamld Albritton (Andalusia), Ben Harris, and Reggie

For 50 years of membership
in the state bar, certificates
were presented o (1-r) Cecll
Chason (Foley), W. Dewiil
Reams (Mobile), Kenneth
Cooper (Bay Mingttle), Maleolm
L. Wheeler (Birmingham),
Robert Sim Wilhanks, Jr.
(Alexander City), and Joe H,
Bynum (Savannah, Georgia),

The Alabama Lawyer

Hamner (Mantgomery)

Harold Albritten, I

Marold Albritton, president, Phil Adams (Opelika), president-
elect, and Alva Caine, immediate past president

President Caine presents gavel o incoming ASB President W.
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Stand Up—A Lawyer’s Passin’

by John W, Reed,
Bench and Bar Luncheon Speaker
July 19, 1990
Alabama State Bar Annual Meeting
Mobile, Alabama

Thank you for your generous hospitali-
ty. It has been said that a professor is a
persan who would look like a foreigner
in any land, but you have made me feel
very much at home here in Mobile.

To come to Alabama has special mean-
ing for me because of your legal heritage,
Even as a young law student | learned
that your bar assoclation was the nation's
first to adopt canons of ethics, which in-
fluence us all even to this day. | have
always believed Hugo Black’s name is
one 1o conjure with. Near and dear to
my heart is Harper Lee's “To Kill a Maock-
inghird.” And, on a higher intellectual
leovel, | have a caollection of Howell
Heflin's “NoTie Hawkins” stories, Ala-
bama has enriched my life,

As | was preparing to come here, one
of my colleagues at Wayne State Univer-
sity called my attention to a tum-of-the-
cenlury passage in the long-defunc
American Law Review, It was the nolice
of the death of that great Michigan judge,
Thomas M. Coaley, Speaking of the
Michigan Supreme Court in the two
decades after the Civil War, when Cooley
sat, the writer said, “We doubt whether
the {Michigan] court, as il then existed,
had an equal among American state
courts outside of Massachusetts, unless
it could be found in the Supreme Court
of Alabama, long the ranking court in the
South!” | trust you will allow me the pride
of that association between my Michigan
and your Alabama, Of course, judges
then were surer about everything than
judges now are about anything,

My first visit 1o your state, other than
as a lourist, was about 20 years ago, 1o
participate in a judicial training program
at the University of Alabama Law School,
arranged by a man whom some of you
kniw: Douglas Lanford. In these later
years | have gotten to know a number of
yoor finest lawyers and judges through
an organization known as the Interna-
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tional Society of Barristers, which | have
the honor to serve as editor and ad-
ministrative secretary, Alex Newton was
the president when | was appointed its
editor, and | have attended three of his
firm's annual retreats, Other Alabama
barristers | have gotten to know include
Walter Byars (like Alex, a former presi-
dent), Dick Bounds, Alva Caine, the
Robert Cunninghams, senior and junior,
“Brother” Hare, the irrepressible Billy
McDaniel, and some of your judges:
Chiei Justice Hornsby (right there is a
cultural difference: in Michigan, we
wauldi't dare call our chief justice “Son-
ny”) Judge Howard, And | cannaot fail
to pay homage to the memory of Bob
Vance, | mourn with you the loss of this
great man. We have—all of us—been
diminished by his death,

i am privileged to know these
distinguished judges and lawyers;
through knowing them | have come to
have great regard for the bench and bar
al Alabama. And so | am honored to be
your guest and your speaker at this
significant meeting.

Itis particularly good 10 have so many
judges here, With both trial and appellate
judges present, | am reminded of Justice
Scahia’s analogy 1o ancient warfare: Trial
judges, he says, preside over the battle on
the plain, Appellate udges are a tribe
who lives in the hills and nides down
after the battle and shoots the survivors.
Supreme Court justices are like court of
appeals judges, except that they have less
compunction and shoot the women and
children as well,

I was about to say that it is an honor
for us lawyers to meet with Your Honors,
But then | remembered the late Skelly
Wiright's account of the time he was
presiding over a trial 1n Mississippi
tederal court, and he noticed that the
lawyers kept addressing the witness as
“Colonel” When they were aboul to
break for a recess, he asked the witness
what his military service had been. The
wimess replied that he hadn't been in the
army, that “colonel” was just a title that
the governor bestowed on some of his
political supporters. He said 1o Judge

Wiight, “It don't teally mean nothing; it's
just like when the lawyers call you "Your
Honor™

A moment ago | characterized this as
a significant meeting. | say that because
you who are lawyers and you who are
juclges have decided to restme meeting
together periodically to express your
views and share your concerns and work
together on your mutual problems, Our
profession will serve the public interest
well anly if all elements of the profession
join together to address its problems and
1o fashion a continuously evolving vision
of I1s future, Any expert called in to ad-
vise you about improving Alabama's jus-
tice system will sound a little like a
counsellor speaking to a hushand and
wife whose marriage is languishing—al
the outset he will say, “Ta begin with,
you've got to learn to communicate bet-
ter This year’s state bar meeting, key-
noted by this luncheon, suggests the
beginning of a new era of communica-
tion, of cooperation between your bench
and bar in (inding wiser ways to secure
1o the people of Alabama the blessings
of equal justice under law,

We've got to concede, of course, that
not all communication is good, that suc-
cess bs not assured even though you com-
municate more, jusl as some marriages
cannot be saved by better communica-
tion, Indeed, the quality, the clarity of
communication, varies widely in differ-
enl settings. A few years ago, a furniture
salesman from Grand Rapids, on his first
Irip to Paris, sat in a sidewalk cafe, watch-
ing a pretty woman at ancther table,
Since he spoke no French, he asked the
waiter {o give her a note. On it he had
drawn a picture of a wine bottle, She
nodded and smiled, and he sent a bot-
tle of wine to her table, After drinking
saome of the wine, she asked the waiter
for paper and pencil, On it, she drew a
picture of a brass bed and sent it to the
salesman, And, you know, to this day he
can't figure out how she knew he was a
furniture salesman,

| know not how effectively you lawyers
and judges are communicating with
each other. You may or may not be able
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1o lashion new efficiencies; you may or
may not be able to devise procedures
that produce fairer results—what some-
one called “a juster Justice, a more lawiul
law! But one thing seems certaln: the
chances for marked improvement are al-
most nil if you do not engage in candid,
thoughtiul, eamest communication
about the mutual problems of bench and
har, of judge and lawyer. That you appear
to have begun thal process anew is sure-
ly cause for rejoicing—cause for op-
timism, for hope that Alabama’s legal
profession is about to move to higher
levels of service and distinction, You
pioneered in fashioning the ethical codes
of the nation’s lawyers. You now have a
chance to fashion new modes of
cooperation in addressing the myriad
problems of the justice system.

Fam sure that | tell you nothing you
do not already know when | suggest that
the tasks we face as the organized bar are
formidable—so formidable that it would
be easy to resign onesell 1o the status quo
{which the country preacher said was
Latin for “the mess we is in"). Many
lawyers, though assuredly not all, are do-
ing well financially. They are learning to
adjust to the concept of law practice as
a business rather than a profession, And
since the problems are almost intrac.
table, why bother?

It cenainly is easy 1o understand why
it is difficult to make the improvements
in the justice system that we know ought
to be made, Progress |s harel. First, aff
reform is tough to achieve, 11 s not a sport
for the shortwinded., As Machiavelli sand,
"It must be considered that there s
nothing more difficult to carry out nor
more doubtful of success nor more
dangerous to handle than to initiate a
new order of things, Tor the reformer has
enemies in all of thase who profit by the
old order and only lukewarm delenders
in all of those who would profit by the
new” But it is simply common sense that
change will be more acceptable if it is
a joint product of thase who will he af-
fected. We need to gel away from sim-
ply instituting rules with fittle ot no
discussion, The Michigan court recent-
ly promulgated a rule that came as
something of a surprise to the bar, and
a Inend of mine said the process remind-
ed him of the title of a story by Ring Lard-
ner. The name of the story was "“'Shot up,
she explained.”
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Second, when we propose changes
and reforms in the svstem, almaost certain-
ly we will get only minimal help and
even some opposition from the public,
because it doesn't really understand the
meaning of “profession” and doesn't real-
ly understand such concepts as the
adversary system—a public, moreover,
which does not regard us highly and is
reacly to think the worst ol us, We con-
duct expensive surveys of popular opin-
ion in various states only to learn in
minute detail what Dr. Samuel Johnson
pul so succinctly two centuries ago when
he remarked to a friend, “Sir, | do not
mean to speak il of any man behind his
back, but the fact is, be is an attomey.”
We cannot expect moch help from a
public which neither ftrusts us nor
respects us very much.

It is easy, of course, to make the case
thal lawyers are not held in high public
esteem. | need not read you my list of sar-
castic, and sometimes clever, put-downs
ol lawyers; you undoubtedly have your
own collection. it s enough to quote
Richard Maoll's sober statement in his
new book, The Lure of the Law: “Lawyer’
in America has come la cennate egoism
and rabid competitiveness coupled with
greed, a seeming detachment from issues
of right and wrong; and yes—one who
1s very bright and hardworking but, so of-
ten, dull” (Maoll is an equal opportunity
critic: He repeats a ial lawyet’s stale-
ment that “law school professors are the
drones and morticians of the profession.”)

You may have seen the iterm in News-
week reporting that the Dallas Zoo,
which has an Adopt an Animal program,
has added snakes to its list of adoptable
animals and has suggested that they be
named after members of the bar. 1 am
glad 1o report that lawyers have reacted
pood-naturedly; the Dallas firm of Bickel
& Brewer underwrote the adoption of all
the snakes in the reptile collection, And
in the Los Angeles 200, there is a king
vulture thatl answers o “Senior Partner”

But tar all the bad jokes about lawyers,
the mast disturhing criticisms of the legal
profession today come, not from laymen,
but from lawyers themselves, The crili-
cisms are not of the faw bul of lawyers,
not of the legal system but of the legal
profession. There is among lawyers an
uneasiness, a malaise, a fearn, a pessinmism
about fawyers that is nothing like any.
thing | have seen in my nearly halfs

century al the bar or, for that matter, in
anything | have read about the history of
our profession, And that is our third ob-
slacle.

Our own self-image has declined
dramatically in just a few yrears, | do not
exagierate when | say that hardly a week
goes by withoul my ercountering a
lawyer who expresses dismay about the
profession, unhappiness about life as a
lawyer, and thoughts about possible
change of career, 've been arcund a long
time, and that's new; that's new-—at least
the magnitude of it is new-—in the last ten
years or s0. When the Supreme Court,
every lime it is faced with issues of adver-
lising, solicitation and regulation,
equates the practice of law with com-
merce, it is no wonder thal we lawyers
begin 1o view ourselves as businessper-
sons whose concern is mostly profit and
loss, That doesn't mean that we try less
hard to produce a superior product—that
is, superior legal services, Quile the con-
trary; we redouble our efforts 10 achieve
goodd results for our clients, But there is
a shilt—somelimes not so subtle—a shift
in our motivation: a shift from service to
profit, And also, it seems, a shift in what
we will do, how far we will go, in order
1o achieve that good result for the client,
with a consequent decline in civility.

Since most of us entered the practice
of law with some measure of idealism—
with motives of service and caring—1the
shift in the nature of the profession im-
poses enormous psychological costs on
vach of us and all of us. As a conse-
quence, we are unhappy—ranging from
oulright despair which is leading increas-
ing numbers to leave the profession in
midcareer, to vague feelings of unease
that take the fun out of practice, When
wer are so concerned aboul ourselves, our
capacity to improve the system is dimin-
ished, in part because aur morale is
lower and our motivations less generouos,
but, more importantly, because our vi-
sion of what ought to be s clouded by
seli-interest, As the Danish theologian
Kierkegaarde once observed, the majori-
ty of men are objectivee toward all others
and subjective toward themselves, 1er-
ribly subjective sometimes—hut the real
task is to be objective toward oneself and
subjective toward all others,

With these and other obstacles o im-
provement and reform how can we pos-
sibly get anything donet The answer, of
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course, is that reform hegins at home, |
can point lo the faults of others, but, as
I learned as a child, when | point my in-
dex finger at anyone, there are vet three
of my fingers pointing back at me. | must
look first at mysell: my malives, my lac-
lics, my commitment—my continuing
commitment—to professional responsi-
bility. Professional responsibility is nol
merely the absence of unethical conduct,
it is also the presence of a concern ol
justice, or, better yel, a highly developed
sense ol injustice, Most of us have little
difficulty seeking what we regard as jus-
tice for our clierts, What is more diffi-
cull is waging passionatae battle against
injustices that are systemic, If | act re-
sponsibly, in the highest traditions of the
profession, then | am like the organisms
that form the coral reefs: | may be anly
# liny chamber beneath the sea, but as
wa all dlo this, one by one, the reef builds
and builds, and one day breaks through
the surface for all to see, | will work 1o-
gether with my fellow lawyers and judges
in concened efforts 1o improve the law
and its courts and procedures, and that
s important, But my inescapable, bed-
rock responsibility is to do it right myself,

Are improvermnent and reform difficuli?
Always. Is the public rooting for us? Not
noticeably, 1s the protession in good
emotional health? Generally not. s the
very concepl of professionalism at risk?
Absolutely. And so there is ample basis
for pessimism, Bul you and | are not pre-
pared to give up. ATLA President Herman
recently wrote that “lawyers are idealists
by nature, optimists by inclination, real-
ists by choice!” Rather than to give in to
possimism and give up the concept of
"profession,” wae must have the long wind
to stay the course, An older Iriend said
o me in my youth, “lt is better 1o lose
in a cause that must eventually succeed
than to succeed in a cause thal must
eventually fail” Benjamin Mays, the late
president of Morehouse College, put it
more poetically. Mays said, “Tragedy
doesn’t lie in not reaching your goal,
Tragedy hes in having no goal to reach,
itisn’t a calamity to die with dreams un-
fulfilled, but it is a calamity not 1o
dream....Nol failure but low aim is the
sin

We need again and again 1o articulate,
for ourselves ang for others, the ideals
and high principles of our profession. In
this skeptical if not cynical age we seem
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reluctant 1o speak in grand terms because
they seem a hit old-fashioned, even
corny: terms like “equal justice under
law!” But we need o speak of those
things—justice, ethics, morality—bocause
by speaking of them, we are more likely
to keep them in our individual and col-
lective consciousness, Then, even il we
meet high principle only to fail it, we
may fail it at an altitude better than all
lower successes,

And there are heaith benedits from hav-
ing high aspirations! Striving to be a bet-
ter professional, and working to bring
ahout a better profession will keep you
young. In a bit of free wrse, Thomas John
Carlisle wrote of the dangers of sitting on
the sidelines:

“Discharge, O God,
hischarge me

from all perils

and all responsibilities

and | shall not even know
that | am cdead.”

So, | urge you to look alive, to join the
fray. Look to your own conscience and
be sure thal you are practicing or judg-
ing at the highest levels of competency
and humanity of which you are capable,
Then join with one another, working in
concert to produce for the people of Ala-
bama a system of justice that each year
is fairer and nobler than the last,

When, as here, we gather logether as
members of the bar, a (ellowship of Law.
vers and judges, inevitably we find our-
selves thinking about what it means to
be a lawyer—a good lawyer, a respansi-
ble, protessional lawyer, That's not only
a duty, s also rewarding, because il
sends us back o our daily responsibili-
ties refreshed by a new sense, or at least
a renewed sense, of what woe are as
lawyers.

In my first year at Wayne State Law
School | invited your own John Gadbold
lo be our commencement speaker. [n his
address he said that in the days before
he went on the bench, he and mrs. God-
bold had a cleaning lady who always
called him “lawver Godbold” even
though she seemed to address no one
else by title. When he asked her why she
did that, she said, "Why, that's a term of
honor!” That little story brought to mind

the unforgetiable courtroom scene in To
Kill a Mockinghird, The jury had just
come {n with a verdict of guilty agains!
Tom Robinson lor sexual assault against
the white girl, despite the courageous de-
fense by Articus, who had undenaken the
unpopular cause. (You undoubtedly vis-
ualize Atticus as Gregory Peck.) The
black community was watching from the
balconies, where they were required to
sit, Sitting up there in the heat with Cal-
purnia, her nanny, was Atticus’s daughter,
Jean touise, better known as Scout, Let
me pick up Harper Lee's story at this
point, being told in the first person by the
younyg girl, Scout;

Judge Taylor was saying something,
His gavel was in his fist, but he wasn'
using it Dimly, | saw Atticus pushing
[rapers from the table into his brief-
case, He snapped it shut, went to the
court reporter and said something,
nodded 10 Mr. Gilmer, and then went
to Tom Robinsen and whispered
something 1o him, Alticus put his
hand on Tom's shoulder as he
whispered, Atticus took his coat off
the back of his chair and pulled it over
his shoulder. Then he left the court-
room, but not by his usual exit. He
must have wanted to go home the
shon way, because he walked quick
ly down the middle aisle 1oward the
south exit, | followed the top of his
head as he made his way to the door.
Fe did not look up.

Someone was punching me, but |
was reluctant 1o take my eyes from the
people below us, and from the image
ol Atticus's lonely walk deown the aisle,

“Miss Jean Louise?”

| lnoked around. They were stand-
Ing. All around us and in the balcony
on the opposite wall, the Negroes
were getting to thelr feel, Reverend
Sykes's volce was as distant as Judge
Taylor's;

"Miss Jean Louise, stand up, Your fa-
ther's passin’’

After Judge Godbold's commencement
address, one of my facully colleagues
said to him, "l feel good again about be-
ing a lawyer” | hope vou fesl good about
being a lawyer, and | pray that those men
and women whom you serve will say:

“Stand up. A lawyer'’s passin!”
|
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Resolution of the Board of Bar Commissioners
of the Alabama State Bar

WHEREAS, the tlecade of the 1990
has been called the “Information
Decade” and it 1s anticipated that the
dramatic growth in this area of the law
will directly affect Alabama attorneys and
businesses and there will be and is pres-
ently a need for an organized and distingt
group of attorneys who are equipped and
trained 1o meet the demands of this bur-
geoning field; and

WHEREAS, after due consideration, a
Task Force on a Proposed Communica-
tions Law Section (“Task Force”) was con-
stituted by order of the then-President of
the Alabama State Bar, Gary €. Huckaby,
and continued by order of President Alva
C. Caine, consisting of M, Roland Nach-
man, Jr, of Montgomery, Edward 5.
Sledge, 11, of Mobile, E. Culter Hughes,
Ir., of Huntsville, Gilben E. Johnston, Jr.,
of Birmingham and Bruce P, Ely of Tus-
caloosa {chairman); and

WHEREAS, the Task Force has deter-
mined by various means, including poll-
ing the membership of the state bar, that
there 15 a sufficient number of interested
lawyers who desire 1o participate in, or
at least to support, the activities of a
Communications Law Section, and that
the best interests of the Alabama State
Bar and its members would be served by
the formation of a Communications Law
Section, and has so recommended to this
board; and

WHEREAS, the stated purposes and
goals of this section would be to: (1) de-
velop a network of experienced altorneys
tor the sharing of information, the identi-
fication of knowledgeable attorneys
throughout the state, and professional im-
provement and scholarship in the field

Communications Law Section

of communications law; {2} publish a
pericdlic newsletter dealing with com-
munications law topics of special interest
to Alabama atterneys; (3} present an an-
nual seminar, either in conjunction with
the state har convention or possibly with
other communicatiors or media groups;
and (4) provide legislative oversight, ad-
visory services and consultation as the
need arises; and

WHEREAS, the board of bar commis-
sioners has considered the report and
recommendation of the task force and
concurs In their recommendation;

NOW, THEREFORE, BE IT:

RESOLVED, that the Board of Bar Com-
missioners of the Alabama State Bar here-
by ftinds and declares that there is an
immediate need for the formation of a
Communications Law Section with the
stated purposes and goals as provided
above;

FURTHER RESOLVED, that a section of
the Alabama State Bar to he known as
the Section of Communications Law be,
and the same herely is, authorized,
created and established, the initial mem-
bership of the said section to immediate-
ly be composed of 1he members who
composed the task force, who are hereby
authorized 1o organize the sald section’s
leadership, 1o recruit additional members
from among the membership of the state
bar, and to plan and implement activities
aned services appropriate to such a
sechian,

FURTHER RESOLVED, that the Direc-
tor of Programs of the Alabama State Bar
(“Director of Programs”) be and is hereby
authorized and directed to coordinate
with the members of the task (orce an or-

ganizational meeting of the proposed
Communications Law Section an or
about july 20, 1990, to be held in con-
nection with the annual meeting of the
Alabama State Bar in Maobile, Alabama,
and to encourage members of the state
bar to join and actively paticipate in the
functions ol this section;

FURTHER RESOLVED, that the chair-
man of the task force and/or the director
of programs shall make a written repont
to the board of bar commissioners at ils
next regularly scheduled meeting follow-
ing the annual meeting of the state bar,
which shall list the new officers of the
section and the names and addresses of
those attorneys who have joined the sec-
tlon at any time prior to the delivery of
saick report;

FURTHER RESOLVED, that the torm of
by-laws submitted 1o the board for ap-
proval be and the same are hereby ap-
proved and adopted as the initial by-laws
of the section; and

FURTHER RESOLVED, that a copy of
this resolution shall he published in the
next edition of The Alabama Lawyer, and
that a copy hereof be presented at the or-
ganizational meeting of the section to be
held on or about July 20, 1990,

Done this the 18th day of May 19490 at
Mantgomery, Alabama,

ATTEST:
/s/ Reginald T, Hamner
Its Secretary

BOARD OF BAR COMMISSIONERS
By:i/s! Alva C, Caine
Its President

The Alabama Lawyer
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RICO in the 11th Circuit after H.J., Inc.

by Andrew P. Campbell

Anclrew P Campbell, a partner in the
Birmingham firm of Leitman, Siegal,
Payne & Campbell, PC., is a graduate ol
Birmingham Southern College, cum
laude, and the University of Alabama
School of Law where he was a member
of the Order of the Cotf and Alabama
Law Review. He s a past chalrperson of
the Business Torts Antitrust Section of the
Alabama State Bar, & member of the Ex-
ecutive Commitiee of the Birmingham
Bar Association and a member of the
Board of Editors of The Alabama Lawyer,
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“It is this factor of continuity plus rela-
tionship which combines to produce a
pattern. RICOY's legislative history reveals
Congress’ intent that to prove a pattern
of racketeering activity, a plaintiff or pro-
secutor must show that the racketeering
predicates are related and that they
amount to or pose a threat of continued
criminal activity”

Justice Brennan for the majority
in H.J., Inc. v. Northwestern Bell
felephone Co., 109 SLCt 2893,
2900 (1989)

“[Tihe Court counsels the lower courts:
‘continuity plus relationship . . o) This
seems to me about as helpiul ta the con-
duct of their affairs as ‘lite is a fountain”

Justice Scalia in concurrence in
M), supra, at 2907,

Like the proverhial serpent, the law of
RICO fascinates and repels, It 1s atlrac-
tive and intellectually stimulating 10
those masochists who delight in the su-
preme challenge of litigating a RICO
claim to a successful conclusion with its
treble damages and attorneys’ fees, the
spoils awaiting the victor. Al the same
time, the statute intimidales because of
its sheer complexity horne of the scope
of its broad terms. Add to this the ever
present threat of Rule 11 for the litigator
who misreads the statute and it is no
waonder that the {irst visceral reaction ol
many attorneys to RICO is, in the words
of Dr. Hunter Thompson, one of abject
“fear and loathing”

For all of RICCS chameleon traits, it
can be safely said that in light of the Su-
preme Court decisions in Sedima SPRIL
v Imrex Co,, 473 LS. 479 (1985) and
maore recently in L. Inc. v. Northwestern
Bell Telephone Co., 109 SCi. 2983
(1989}, the Act s the most potent weapon
tor litigating businass-related misconduct
in the history of the United States, Every
attorney who thinks himsell equipped to
handle fraud cases under Alabama law
owes it to his clients to understand the
basic principles and scope of RICO, For
any factual scenario having rmore than
one fraudulent act which in turn is car-
ried out in interstate commerce may
vield a potential RICO claim.

Coming to grips with the statute and
its reach is made necessary not only by
Supreme Courl decisions in Sedima and
.1, Inc., which shielded the statute’s
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broad ambit from judicial constraints, but
also by the 11th Circuit which In this au-
thor's opinion has consistently adopted
the most liberal imterpretation of RICO
in the country, This jurisprutlence has re-
sulted in large measure from the Court’s
expansive reading of the statute's
elements in order ta affirm criminal con-
victions under RICO, primarily those in-
volving multiple defendants engaged in
drug and other conspiracies, E.g., LLS. v
Watchmaker, 761 F2d 1459 (1th Cir.
1985), (L5, v Hartley 678 F.2d 961 (11th
Cir. 1982), cert, den. 459 LS, 1170 (1983},
LLS. v Hobson, 893 F.2d 1267 (11ith Cir,
1990),

It can be argued with merit that prin-
cipled decision-making based on fidelity
of the statute and legislatuve history has
taken a back seat to a policy ol uphold-
ing lengthy, arduous and complex pro-
secutions of notoriously bad people and
putting them behind bars. If the public
can be considered the direct beneficiary
of such judicial elasticity then the sec-
ondary beneficiaries of these criminal
decisions and expansively applied prin-
ciples surely have been civil plaintitfs
whase hurden to establish an actionable
RICO claim has been reduced in coms
mensurate fashion, This historical liber
ality of interpreting RICO claims by the
th Circuit makes B important i net
petentially profitable for one to develop
a cogent understanding ol the statute’s
terms.

This article will seek to shed light on
the state of the 11th Circuit law on RICO
in light of the recent Supreme Court deci-
sion n ML, Inc. This decision s the
henchmark of any review of the law for,
as discussed below, the Supreme Court
attempted 1o adopt a minimum standard
for the requirement of a pattern of rac-
keteering activity (contlnuity plus rela-
tionship) as required by 18 USC
§51961(5) and 1962, How well the Court
succeeded is open to question, as is the
impact, if any, of M), Inc. on the de-
veloping RICO law of this clirouil.

These guestions will be discussed—
but not in a vacuum, If the author has
learned anything from countless briefs,
articles and seminars, holding an audi-
ence’s attention to an exposition of
RICO's elements requires breathing lite
into dry terms through their application
to everyday life. | will “put meat on the
bones” by the oversimplistic use of hypo-

thetical facts dravwn (rom two leading civ-
il cases in this ¢lrcull to illuminate the
statutes’ requirements, Each element of
RICO will be applied to these hypotheti-
cals, By doing so, it Is hoped three ob-
jectives will be achieved: facilitating a
better understanding of the statutes, pre-
dicting the direction of future decisions,
and getting the reader through this article
without falling asleep.

I. The hypotheticals

A, An outside accounting firm,
which is a corporation, through ils
accounlants prepared financial
statements and reports on six occas
slons over three years on a com-
pany. The statements were mailed
to the bank and the bank made
$60,000,000 in loans to the com-
pany on the strength of these finan-
cial statements, The bank sued
accounting lirm and accountants
under RICCY, alleging the statements
ware false and that they induced the
loans. Bank of America v. Touche
Ross & Co., 782 F.2d 966,

8. Detendant-limited partnership is
formed to acquire and markel a se-
ries of business management video
cassettes, Interests (units) in the
limited partnership are sold 10 in-
vestors via  private  placement
memorandum,  Plaintlffs claimed
prospectus and later communica-
tions contained false and traudulent
information. Plaintiffs brought sui
under RICO. Plaintiffs alleged in
their RICO complaint that one ol
the plaintiffs had invested in similar
limited partnership of defendant
where inveslors bought interests in
husiness video cassette venture with
simbar purported tax benelits and
marketed with similar techniques.
Durham v. Business Managememnt
Associates, B4T F.2d 1505 (11th Cir.

1988),

Il. Statutory underpinnings and
stating the basic RICO claim

This article will focus on 18 USC. §
196:2(c), the most litigated RICO section,
In sum and substance, this provision
mutkes it unlawtul (and thus actionable)
for any person to participate, directly or
indirectly, in the conduct of affairs of an
enlerprise engaged In interstate com-
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merce through a pattern of racketeering
activity. The civil right of action (18 USC,
§1964) and criminal lability (18 LLS.C. 8
19613) both arlse from violations of 18
USC. §1962. Accordingly, the stalue is
interpreted the same for both criminal
and civil cases, See Bank of America v.
Touche Ross & Co., 782 F.2d 966, 970,
n.2 {Ith Cir. 19886),

In Sedima, the Supreme Court held
that a plaintiff must plead and prove (1)
a person's conduct (2) of an enterprise (1)
through a pattern (4) of racketeering ac-
livity, 973 LJ.S. o 496, One must add the
additional element ol direct injury "by
reason” of the predicate acts which, as
discussed below, also creates standing 1o
bring a claim. To ully comprehend RICO
in the 1ith Circuit, ane must take and re-
view pach of these elements within its
own separate sphere,

I, What do the elements en-
compassi

A, Conduct of a person {directly or
indtrectly in the enterprise’s
alfairs)

A “person” who may be subject to
liability as a defendant under RICO is
statutorily defined at 18 LLSC, §1961(3)
to include any individual or entity capa-
ble of holding an ownership interest in
property. Hence, corporations or partner-
ships are persons whose conduct of the
enterprise through a pattern of racketeer-
ing activity exposes them to liability, As
discussed hereipafter this becomes in-
teresting since the 1th Circuit has held
that the “person” and "enterprise” may
be the same, As a resalt, a business can
be liable for conducting itsell in a cor-
rupt fashion,

What does “conduct” by a person
mean in the 17th Circuit? It extends well
beyond active management ot the enler-
prise o mere participation or associa-
tion. The Courl in Bank of America,
supra at 970, defined “conduct” to in-
clude “its performance of activities
necessary or helpful to the operation of
the enterprise” Thus, exposed are not
simply the central characters, but also the
bit players, Any peripheral actor assisting
in any phase of operations of the enter-
prise is potentially liable, Outside pro-

fessionals as well as inside management
may be caught in this web, While attor-
neys, underwrlters and accountants may
not be “sellers” within the federal
securities laws so as to incur hability, they
may be ensnared for the same alleged
fraucl under RICO,

The reach of this element was shown
by the 1th Circuit Court’s reasoning in
LS v Watchmaker, 761 F.2d 1459, 1476:

The substantive proscripgions of the
RICO statute apply to insiders and
outsiders—those merely  "associ-
atedd with” an enterprise—who par-
ticipate directly and indirectly in
the enterprise’s alfairs through a
pattlern ol racketeering  activity
.. The RICO net {s woven tight-
ly to trap even the smallest fish,
those peripherally involved.

In Hypothetical A, the outside ac-
countants who prepare false financial
statements for the corporation can be
guilty of RICO violations (( the statute’s
other requirements are shawn, The same
is true in Hypothetical B, where Liability
will extend to the limited partnership, the
underwrniters and brokers and agents

The United States Attorney’s Office, Southern
District of Alabama, address has changed as

The Supreme Court of Alabama is
discontinuing use of its post office
box. The mailing address now is 445
Dexter Avenue, Montgomery, Ala-
bama 36130, Please direct any cor-
respondence 1o this new address.

Robert G. Esdale,
Clerk

follows:
U.S. Attorney’s Office
169 Dauphin Street, Suite 200
Mobile, Alabama 36602
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who were imvolved in selting the units
and even the atterneys who prepared the
prospectus,

And what of the accounting firm in
Hypothetical A which as an entity did
not engage in wronglul conduct, but
whose employees did? Da the words
“person who conducts” create vicarious
liability under agency or respondeat
superior principles for the corporation or
partnership because its agents partic-
ipated in racketeering activity? Many
courts say “Na,” because RICO policies
are to punish guilty persons with the
scienter to corrupt, not innocent cerpora-
tions, E.g D & 5 Aute Parts, Inc. v
Schwartz, 838 F2d 964 (7th Cir. 1988).

The Mth Circut in ULS, v. Hartley, 678
F.2d 761 (1tth Cir) cert. denied (1982),
seemed to take a different view that a
corporation could be held vicariously
liable for the acts of its agents. In ration-
alizing that the carporation could be
both a “person” and, thus, a defendant
as well as the “enterprise,” the Cour
made the following statement:

Appellants complain that Treasure
Isle’s corporate status, allowing for
the wovernment's alleged emascu-
lation of the enterprise element, is
“particularly grievous” in view of
the doctrine of corparate liability.
Since a corporation is liable for the
acts of its agents and employees,
it permits an employee’s activities
to serve as proof of the two predi-
cate acts required by §1962(c). This
is simply a reality te be faced by
corporate entities, With the advan-
fages of ihcorporation mist come
the attendant responsibilities.

678 F.2d at 988-89 (emphasis added).
That vicartous liability may apply to
RICO is suggested by American Society
of Mech, Engineers v. Hytlroleve! Carp,
456 U.S. 556 (1981) wherein the Supreme
Court applied the doctrnine of respondeal
superior to the federal antitrust laws, In
so doing, the Count held that common
faw agency princ ples applicable 1o 1orts
governed antitrust violators since Cnn-
gress, by text or comments, had not indi-
cated otherwise and the statule was
broad and remedial in nature. fd. at 570.
The same considerations clearly could
be applied o RIC(),
B. The enterprise (conducted by a
person thmough a pattern  of
rackateering activity)

The Alabama lLawyer

Nowhere is the 11th Circuit’s expansive
construction of RICO more clearly evi-
denced than in its approach to the enter-
prise requirement. The 11th Circuit stands
alone as the only circuit in this country
that has held that the “person” conduc-
ting the “enterprise” and the “enterprise”
may be the same for purposes ol 18
LISC. §1962(c). This mle was established
in U8, Hartley, 678 F.2d 961, 988 (1th
Cir. 1982),

In effect, the Court has held that a cor-
poration which conducts itself with
others through a patlern of racketeering
activity is liable, Accord Shared Network
fechnologies, Inc, v. Tavlor, 669 F.Supp,
422, 427 (N.D. Ga. 1987). A review of
legislative history suggests the Court’s
train of reasoning has jumped the tracks
of logic and reality. RICO was enactled
primarily to deter organized criminal
syndicates from seizing control and cor-
rupting legitimate businesses (the enter-
prise}, Somehow, it seems that subjecting
the victim corporation to liability for the
perpetrator’s actions is nol exactly what
Congress had in mind. Nor does such a
conclusion flow from the clear words of
the statute, as other courts have held in
requining a persen-enterprise dichotomy.
See e Bishop v. Corhett Marine Ways,
802 F.2d 122 (5th Cir, 1986); Haroco v
American Nat, B&T Co. of Chicago, 747
I.2d 184, 400-01 (7th Cir. 1984). These
decisions reguire proof ol an enterprise
separate and apart from the persons act-
NG In concert,

Bunt, under Hartley in Hypothetical A
and B, the plaintiff can sue the account-
ing firm anc the limited partnership
defendants and also allege them to be
both delendants and the enterprise cor-
rupted through a pattern of racketeering
activity, Alternatively in both hypotheti-
cals, the enterprises can be the co-con-
spirators acting in loose contederation or
assaciation in fact. Further, in Hypothet-
ical A, a plaintiff may allege the enter-
prise to he the debtor corporation that
borrowed the bank’s money based on
false financial statements,

That a plaintiff may choose s due in
part to the enterprise definition at 18
LLSLC. §1961(4) which includes any “per-
san, individual, parinership, association
or other legal entity, and any group of in-
dividuals associated n fact though not
a legal entity” In the lsading decision of
US v Turkette, 432 LS, 576, (1981) the
Supreme Court interpreted the statute 10
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encompass both legal and illegal groups
associated in fact While there must be
a nexus between the enterprise, RICO
violations and interstate commerce, in
line with modern lederal jurisprudence,
this can be minimal, Shared Network
Technalogies, Inc. v. Taylor, supra al 426,
Moreover, in the I1th Circuit, the enter-
prise need not receive an economic ben-
efit, U5, Hartley, supra, at 990.91,

Simply put, in the 1ith Circuit, any on-
ROINE association or organization of per-
sons with comman aims will satisly the
enterprise requiremenl, As noted above,
this can be the corporate defendant itseli,
Moreover, in other criminal decisions
liberally construing the statute to affirm
convictions, the Court has held that proof
of the predicate acts ipso facto may also
prove the enterprise. US, v, Weinstein,
762 F.2d 1522, 1527, 1537 (1985); LS. v
Cagina, 697 F.2d 915, 921 (1983). Stated
differently, the epterprise need not be
identifiable separately from the co-
conspirator’s loose assaciation to com-
mit wrongful conduct but can be inferred
from the conduct, Cagnina, supra at 921,
Nor must it exist anor to the undertak-
ing of racketeering activity, Weinstern,
supra, citing UL, v, Ellion, 571 F.2d 880
(5th Cir.) cent, den, 439 US. 953 (1973),

Under prevailing criminal decisions in
the 11th Circuit, the Court has virtually
written the enterprise requirement out of
the law. There is no practical difference
between an “enterprise” and a common
law “conspiracy” between actors to com-
mit bad acts. Any defendants acting in
concert o commit wrongs satisfy the
enterprise requirement and implicate
RICO, despite the words of the statute
and its legislative history which seem 1o
require something more, Where one of
the actors is a corporation, it may serve
double duty as the enterprise. The prac-
tical effect of all of this is that civil defen-
dants will enjoy no success in defeating
the enterprise requirement as long as the
plaintitf alleges concerted involvement
by more than one actor and more than
one predicate act,

C. Pattern of racketeering activily
{through which an enterprise is
conducted)

Racketeering activity is  statutorily
delined at 18 USC, §196100), While state
felonies such as murder and bribery may
serve as predicate acts, as well as numer-
ous federal crimes, the most commaonly
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litigated racketeering predicates are
securities fraud, wire fraud and mall
fraud. However, RICO claims founded on
fraud against broker-dealers, a fenile field
in the past, were struck a mortal blow at
the hands of the Lupreme Court in Shear-
son American Express v. McMahan, 482
U.S. 222 (1987). The Court held that
RICO claims based on securities fraud
are subject to binding arbitration under
boilerplate arbitration clauses found in
customer agreements. Henceforth, such
customers will find themselves litigating
RICO claims tor treble damages belore
unfriendly arbitration panels dominated
in many cases by members of the secur-
ities industry, Certainly Mchahan rein-
forces the now conventional wisdom of
arbitration clauses in any contractual ar-
rangement of a commercial Institution o
business,

In Sedima, stupra, the Supreme Coun
held that RICO does not require a prio
criminal conviction or indictment hased
on the predicate acts prior to bringing a
civil action. 473 LS. at 488, The count
further rejected a burden of prool beyond
a reasonable doubt in RICO civil cases.
id. at 491-92. In Hypothetical A, the
racketeering activity would likely fall
under mail and wire fraud. In Hypothet-
ical B, the same indictable offenses could
be used with the addition of a claim
based on securities fraud.

D. The elusive paltern requirement

After M., Inc., thereis lintle doubt that
muost future battles over civil RICO in the
1th Circuit will occur on the ramparts
ol the “pattery” and its sufficiency under
the law, It was different priar to H.J., Inc,
The 11th Circuit's standard was easily
met. The Court applied the pattern defi-
nition of 18 USC. §1961(5) of " least
two acts of rackeleering activity” commit-
ted within ten years of each other to
mean maore than ane acl, whether or not
related, In US. v. Phillips, 664 £.2d 971
{11th Cir. 1981), the Court held that two
predicate alfairs unrelated 1o each other
but related to the enterprise sufliced to
establish RICO criminal liability, The
same rule was applied in U.S, v Gattes-
man, 1724 F2d 1517 1522 (1ith Cir,
1984), wherein the Court held that two
isolated sales ol pirated videotapes oc-
curring ot different times sufficed 1o form
a pattern. The Court also held that two
separate indictable ack ansing from the
same transaction and ocaurnng contems

poraneously formed a pattern, £.g. LS,
Witchmaker, 761 F.2d 1459, 1475 (11th
Cir. 1985); {15, v. Phillips, supra, 664 F.2d
at 1038-19,

In Sedima, decided in 1985, Justice
White for the Supreme Court suggested
WO acts may not lorm a pattern. 473 U.S
at 496 n, 14 ({Tlwo of anvthing do not
generally form a “pattern”™). The Court
also indicated that “isolated” acts would
not suffice; what was required was “con-
tinuity plus relationship” as stated in the
RICOYs legislative history, a chain of re-
late] acts accurring over a period of time
with & threat of continuing activity. id.

Despite indications in Sedima that the
lth Circuit’s standard mav be too per-
missive, the Court continued to read
“pattern” broadly. In U.S, v Hobson, 825
F.2d 364, 366 n.2 (11th Cir. 1987), prin-
cipled construction again  accommo-
dated expediency in a drug case as the
Court applied its prior rule and found
that two separate crimes constituted two
separate predicate acts for purposes of
RICO, and thus mel the continulty re-
quirement,

In Bank of America v. Touche Ross &
Co., 782 F.2d 966, 971 (1ith Cir. 1986),
the basis of Hypothetical A, the Court in-
lerpreted Sedima to hold that a pattern
requires “a showing of more than one
[emphasis added] racketeering activity
and the threat of continuing activity”

In Durham v. Business Management
Associates, 847 F.2d 1505 (1th Cir. 1988),
Hypothetical B's counterpart in reality,
involving the sale of limited partnership
interest in a video library, the Court cited
Sedima as interpreted in Bank of
America Nat'! Trust and held only two
predicate acts were required 1o meet the
pattern requirement, fd, at 1512, The
Court found the second act in the sale
of interest in a venture using similar
methods, Appellants correctly asserted
that these were isolated, independent
events and involved, with one exception,
wholly different investors. id. Moreover,
there apparently was no showing in the
record that the prior venture was fraud-
ulently represented, Id. Yel the Court
determined mere similarily salisfied the
“threal of continued activity” require-
ment,

Although the two schemes in this

action involved different investors,

the acts are sufficiently similar o

withstand a motion for summary
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judgment, The use of business in-
structional video cassefie tapes, the
alleged promises of tax benefits
and alleged inflated appraisals
which fed to IRS denial of tax
benefils create a degree of similari-
ty between the two  schemes,
While we recognize the vartous
facts asserted by appellants dis-
tinguishing the schemes, these
cotentions illustrate that there is
an issue of matenal facts as to the
similarity of the bwo predicate acts,
The District Court therelore proper-
ly denied the motion for summary
judgment,

Id,

Drham rightfully can take its place in
history as the desperate plaintiff's “life-
boat case!” When all appears lost and a
plaintiff appears to be sinking under the
welght of a defense that no pattern ex-
ists, he may cling to Durham and escape
the deep waters of summary judgment if
he can locate a second “similar” act, The
only problem is at first glance and at sec-
ond, the decision appears utterly al odds
with Sedima and its emphasis on con-
ttnusty and multiple acts, Yet Durham

speaks volumes of the 11th Circuit’s ox-
pansive approach to the pattern require-
ment and to RICO prior to H.., Inc.
In H.L, Inc, the Supreme Court made
clear what it had indicated in Sedima,
that such a standard of only two acts
which are barely related and lack con-
tinuity, was insufficient under the statute.
The Court, through Justice Brennan, en-
shrined “continuity plus relationship” as
the rule and attempted to give it teeth,
109 S.Ct. at 2900, To prove a pattern, the
plaintiff or prosecutor, according to the
majority, “must show that the racketeer-
ing predicates are related and that they
amount to or pose a threat of continued
criminal activity” Id, In discussing these
two elements, the Count rejected the con-
struction of the 11th Circuit of requiring
only two predicate acts, o, at 2899, The
Court also disagreed with other circuit
rulings (rightly rejected by the 11th Cir-
cuit in Bank of American Nat'! Bank) tha
an overlay of multiple schemes was re-
quired,
id. In so holding the Court stated as
follows:

We dind no support in those
sources for the proposilion es-

amount is

reflect this change.

NOTICE

Reference to the jurisdictional amount in
District Court being amended by Act
90-382 to $2,000, was in error, The new
$1,500 and Code sections
12-11-30 and 12-12-31 were amended to

Affordable Term Life Insurance
from Cook & Associates

Compare these low non-smoker annual rates for pon

decreasing, vearly renawable term insurance

MALE AGES 5250000

poused by the Court of Appeals for
the Fighth Circuit in this case, that
predicate acts of racketeering may
torm a pattern only when they are
part of separate illegal schemes,
Nor can we agree with those courts
that hawe suggested that a pattern
is established merely by proving
two predicate acts . . . In our view,
Congress had a more natural and
commonsense approach to RICO'
pattern element in mind, intending
a more stringent requirement than
proof of two predicates, but also
envisioning a concept of sufficient
breadth that it might encompass
multiple predicates within a single
scheme that were related and that
amounted 1o, or threatened the
likelihcod of, continued criminal
activity,

id,

What the Court had in mind in defin-
ing relatedness were multiple acts related
by “an external organizing principle” Id,
at 2901, Drawing on other non-RICO
provistons of the 1970 Organized Crime
Control Act, the Court held this commnn
denominator may be “same or similar
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purposes, results, participants, victims or
methods of commission or otherwise re-
lated by distinguishing characteristics
and not isolated events” Id. Sporadic ac-
tivity or unrelated acts, previously ap-
proved by the 11th Circuit, no longer will
form the basis of a pattern of predicate
acls,

Continuity or the threat of continuing
aclivity 15 a more efusive concept, The
Court held this may be proven in two
separate but overlapping ways, First, con-
tinuity is shown by “a series ol related
acts extending over a substantial period
of time” fd. at 2902. The majority held
that this closed-ended approach did not
contemplale criminal behavior eocurring
over a “few weeks or months,” bul “long-
term criminal conduct” which by its very
longevily suggests continualion in the
iuture, Id,

The second means of proving continui-
ty was open-ended where the miscon-
duct is angoing, eg. where the acts have
so infected the business as to become a
normal part of its regular operations. fd.
The Court suggested that such predicates
ongoing as regular business may be
fewer in number than the “closed period
of repeated conduct” since they, by their
vested place in the business, pose a
threat of repetition in the fulure,
fel,

While Justice Scalta in concurrence
viewed the new test as lHitle more than
rhetorical lourish, H./, Inc. may be fairly
read to clarity and considerably tighten
the pattern requirement. The Court in-
dicated that a RICO pattern reguires
multiple related acis occurring over 4
lengthy period o time or which are
open-ended, ongoing or threaten repeti-
tion in the future. The emphasis on lon-
gevity and recurrence seemingly would
have a profound effect on the 1ith Cir-
cult law. Applying continuity plus rela-
tiehship to Hypothetical B, our syndica-
tors from Durham, supra, this RICO
claim would go out on summary judg
ment. First, only two predicate acts are
shown and two will not suffice undes
i1, Inc. Second, there is a guestion of
the acts’ relatedness and third, they are
past acls (closed-ended) with no threat
of uture repetition. Of course, an able
lingator might circumyent this problem
by conducting discovery showing defen-
dants sold other syndications vsing the
same methods and from this evidence
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argue that the fraudu'ent sales are cur-
rently ongoing and thereby threaten
futtire n_-ptlrltl'nn_ In any event, on s facts,
Hypothetical B does not appear to salisty
H.l, Inc’s pattern requirement,

The more difficult case s Hypaothetical
A, bul the preparation of false statements
on six prior occasions over three years
ray pass muster as a pattern. They are
related, prepared for the same company
for the same purpose, to induce financ-
ing, and with the same victims, And what
of the continuity requirement? The num-
ber of statements prepared over a period
ol three years would suggest a threat ol
repetition, Here we see how the closed-
ended and open-ended approaches pro-
jecting into the future coalesce, Repeated
past fraudulent conduct clearly indicates
that the accounting partners ame conduct-
ing their business or that of the client
(whichever is the entetprise) in a corrupt
tashion which likely will be repeated in
the future, Hypothetical A featuring
repeated, ongoing conduct, and not
sporadic episodes, contains a sullicient
pattern,

Litigators must evaluate continuity
from both perspectives to determine
whether the predicates are simply in the
past or extend into the (uture. What s
clear from H.1, Inc. is thal “continuity”
will become the first line of defense for
attorneys defending RICO claims, They
may succeed (particularly with defense
minded courts), if the plaintff establishes
only a series of closed-ended predicate
acts in the past that oceurred and ended
belore the hiigation, The plaintiff blessed
with few predicates must argue that the
misconduct evinces a regular court ol
conduct, part of the liteblood of the busi-
ness and thus threatens repetition,

E. Alter H.1, Inc.: Where do we go
from heret

With the restrictive pallern require-
ment, H.f, Inc., one would expect the
11th Circuit to follow suit, placing similar
constraints on RICO. Perhaps it will and
then again, perhaps not. In ULS, v. Alex
ander, 888 F.2d 777 (1'th Cir, 1989), the
Court interpreted FLL, Inc., to require
only two predicate acts. The Court thus
affirmed a RICO criminal connection
based on violation of the Hobbs Act and
the conspiracy ta violate the Act arising
out of the same set of transactions. fel. al
778, The Court noted the conduct threat-
ened future repetition because some of

it had occurred in each of the seven years
the defendant had held olfice. Id,

The Court appeared to deviate drastic-
ally from H.J,, Incs teaching in LLS, Hob-
son, 893 F.2d 1267 (11th Cir, 1990), like
Alexander, a decision on remand after
being vacated by the ULS, Supreme Court
in M., Inc. The sole guestion was wheth-
er one sel of facts producing twe criminal
connectians, aiding and abetting impor-
tation of drugs and aiding and abetting
possession of the same drugs with intent
to distribute, could form a pattern. Both
acts argse from ane episode of cone
spiracy by Hobson and others 1o smug-
gle drugs into Flonda. Id. at 1268-69.
Quite amazingly, the Couri lound a pat-
lern. This doubtous result was reached
notwithstanding an absence of M., Inc’s
required multiple acts, as opposed to an
isolated event, extending over a sustatined
period of time, thereby indicating long-
term criminal behavior, To affirm under
RICO the 11th Circuit electad to rely an
the second avenue of continuity holding
that the acts projected inta the future, td,
at 269. To reach this 1ar, the Court cited
not the two predicate acts rom the same
episode, but related non-predicate,
non-indictable facts such as the defen-
dant’s demand for his mongy back when
the mission failed. id.

Where daes 11th Circuit law stand in
light of H.J, Inc.t 1bis hard to say, but
Hohson and Alexander falrly suggest that
the Court may continue 1o require only
two predicate acts that are related and
give mere lip service 10 HJ, Inc’s
heightened continuity requirement. |If
"continuity plus relationship” is 1o be
honored simply in the breach, the law
will be basically the same as it was be-
fore H.J., Inc. Thus, Hypotheticals A and
B, after H.J., Inc., may state a RICO claim
alter all,

It is evident that as long as the tall of
criminal decisions wags the dog of civil
jurisprudence, the attempi to develop a
firm “pattern” requirement will take
many inconsistent twists and turns, With-
out a consistent standard based on H .,
Inc., confusion will continue 1o reign su-
preme and any cerlainty in the law may
prove to be a goeal utterly unreachable,

F. Standing and injury

MNo struggle 1o define RICOYS stalus in
the 1th Circuit wouldd be camplete with
just a brief mention of stancling and dam-
ages, Again Sedima is the lodestar, the
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Court holding that the two requirements
are co-extensive, 473 LS, at 496, Eighleen
LLSC. §1964(¢) Iimils recoveries to a per-
son “injured in his business or property
by reason of a violation of §1962" The
Court in Sedima held that this provision
gave standing for suit only to persons suf-
fering injury to property or business
caused by commission of the predicate
acts, id. In other words, the compensa-
tory damage “is the harm caused by
predicate acts sufficiently related to con-
stitute a pattern)” fel, at 497,

The 11th Circuit has held this standard
requires proof that predicate acts were
the proximate cause of plaintiffs dams-
ages that directly result from their com-
mission. Morast v. Lance, BO7 F.2d 1211,
1214 (5th Tir. 1987}, The i1th Circuit in
O'Malley v, O'Neill, 887 F.2d 1557 (11th
Cir. 1989) went as far as to indicate tha
plaintiffs, to have standing, must be
“fargets” of the underlying predicate acts,
fd, at 1563. Thus, an employee who is
fired for refusing to participate in a RICO
scheme or reporting the scheme has no
direct injury llowing directly from RICO
violations, Id. The decisions in Morast
and O'Malley affard a defendant a win-
dow of opportunity if it can establish
plaintifi was not an actual “target” of the
fraudulent scheme,

VI. Conclusion

Until the Actis dismantled by Congress
or struck down as unconstitutionally
vague by the Supreme Court, the efforts
of the 1th Circuit and its bar to give
meaning to RICO will continue. Amidst
competing socielal interests and policies
clamoring for accommodation in both
the civil and criminal arena, these efforts,
our efforts, to properly apply the statule
should take into account the timeless ad-
monition of Justice Oliver Wencdell
Holmes:

“Greal cases, like hard cases, make
bad law. For great cases are called
great, not by reason of their real jim-
portance in shaping the law of the
future, but because of some acci-
dent of immediate overwhelming
interest which appeals 1o the feel-
ings and distorts the judgment,
These immediate interests exercise
a kind of hydraulic pressure which
makes what previously was clear
seom doubtful, and before which

The Alabama lLawvyer

even well settled principles of law
will bend, What we have to do in
this case is 1o find the meaning of
some not very difficult words, We
must try—| have tried—to do it with
the same freedom of natural and
spontanecus  interpretation  thal
ane would be sure of if the same
question arose upon an indictment
for a similar act which excited no
public attention, and was of impor-
tance only to a prisaner before the
court, Furthermore, while at imes
judges need for their work the
training al economists or states-
men, and must acl in view of their
foresight of consequences, yel,
when their task is to interpret and
apply the words of a statute, their
function is merely academic to
begin with—to read English intel-
ligently—and a consideration of
consequences comes into play, if
at all, only when the meaning of
the wards used is open to reason-
able doubt,

“The statute of which we have to
find the meaning is a criminal stat-
ute, The mwo sections on which the
government relies both make cer-
tain acts crimes. That is their im-
mediate purpose and that is what
they say. It is vain to insist that this
is not a criminal proceeding. The
words cannol be read one way in
a stit which is 1o end in fine and
imprisanment and another way in
one which seeks an injunction,
The construction which is adopted
in this case must be adopted in one
of the other sort, So | say we musi
read the warts before us as if the
question were whether two small
exporting grocers should go to jail”

These worts wore spoken in dissent
from an ends-orlented construction of
the federal antitrust laws, but they equally
apply to RICO counseling judicial re-
straint and principled fidelity to legisla-
tive intent, They should be our guiding
rules, setling the course for development
of RICO law. o
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cle opportunities

13 thursday

DIVORCE LAW

Huntsville

Alabama Bar Institute for CLE
Credits: 6,0

(205) 348-6230

14 friday

DIVORCE L AW

Birmingham

Alabama Bar Institute for CLE
Credits: 6,0

(205) 348-6230

DIVORCE LAW

Mobile

Alabama Bar Ipstitute for CLE
Credits: 60

{205} 348-6230

S CORPORATIONS

Pickwick Center, Birmingham
Cumberland Institute for CLE
Credits; 6.0

(205) 870-2865

280

19-21

RIVER AND MARINE INDUSTRY

Hotel Intercontinental, New Orleans

Greater New Orleans Barge Fleeting
Association

Credits: 163 Cost: $325

{504) 525-3333

21 friday

DIVORCE LAW

Montgomery

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

CIRCUIT COURT PROCEDURES
Harbert Center, Birmingham
Birmingham Bar Association
Credits: 1.0

{205) 251-8006

MEDICAL MALPRACTICE
Birmingham

Cumberland Institute for CLE
Credits; 6.0

(205) B70-2865

CURRENT DEVELOPMENTS IN THE
LAWY

Maobhile

Maohile Bar Association

{205) 433-9790

21-22

LAW OFFICE MANAGEMENT
Paint Clear

Alabama Bar Institute for CLE
Credits: 5.3

{205) 348-6230

27 thursday

MEW ALABAMA RULES OF
CRIMIMNAL PROCEDURE

Montgomery

Alabama Bar Institute for CLE and
Cumberland Institute for CLE

Credits: 6,0

{205) 348-6230 or {205) B70-2865

28 friday

NEW ALABAMA RULES OF
CRIMINAL PROCEDURE

Birmingham

Alabama Bar Institute for CLE and
Cumberland Institute for CLE

Credits: 6,0

(205) 348-6230 or (205) 870-2865

BANKRUPTCY

Harbert Center, Birmingham
Birmingham Bar Assoclation
Credits: 3.0

(205) 251-8006

4 thursday

NEW ALABAMA RULES OF
CRIMINAL PROCEDURE
(video replay)

Dothan

Alabama Bar Institute for CLE

Credits: 6.0

(205) 348-6230

DIVORCE LAW (video replay)
Sheffield

Alabama Bar Institute for CLE
Credits: 6.0

{205) 348-6230
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5 friday

PRODUCTS LIABILITY
Pickwick Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0

(205) 8702865

SECURITIES LAW
Birmingham

Alabama Bar institute for CLE
Credits: 6.0

(205) 348-6230

3-12

ANTITRUST LAW

Westin Hatel, Dallas
Southwestern Legal Foundation
{214) 690-2377

1 1 thursday

NEW ALABAMA RULES OF
CRIMINAL PROCEDURE
(video replay)

Huntsville

Alabama Bar Institute for CLE

Credits: 6.0

(205] 348-6230

11-12

REAL PROPERTY LAW INSTITUTE
Daoral Ocean Beach Resort, Miami
Miami Law Center

Credits: 11.8

(305) 284-4762

The Alabama Lawyer

1 2 friday

COLLECTIONS

Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

REAL ESTATE LAW

Pickwick Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0

(205) B70-2865

1 8 thursday

TRYING & SETTLING PERSOMNAL IN-
JURY CASES

Maontgomery

Alabama Bar Institute for CLE

Credits: 6.0

{205) 348-6230

18-19

LABOR LAW INSTITUTE
Westin Hotel, Dallas
Southwestern Legal Foundation
(214) 690-2377

19 friday

TRYING & SETTLING PERSONAL IN-
JURY CASES

Birmingham

Alabama Bar Institute tor CLE

Credits: 6,0

(205) 348-6230

FEDERAL COLRT PROCEDURES
Harbert Center, Birmingham
Birmingham Bar Association
Credits: 1.0

{205) 251-8006

ERISA

Pickwick Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0

{205) B70-2865

2 6 friday

JUVENILE LAW AND PRACTICE
Montgomery

Alabama Bar Institute tor CLE
Credits; 6,0

(205} 348-6230

ADMINISTERING ESTATES IN
ALABAMA

Birmingham

Alabama Bar Institute for CLE

Crodits: 6.0

(205) 3486230

EVIDENCE

Harbert Center, Birmingham
Birmingham Bar Association
Credits: 3.0

(205} 251-8006

NATURAL RESOURCES LAW
Admiral Semmes, Mobile
Cumberland Institute for CLE
Credits; 6,0

(205) B70-2865

ALABAMA MORTGAGE
FORECLOSURES

Birmingham

Professional Education Systems, Inc,

Credits: 6.0 Cost: $140

(715) B36-9700

continued
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1 thursday

REAL ESTATE

Montgomery

Alabama Bar Institute lor CLE
Credits; 6,0

(205) 348-6230

TRYING AND SETTLING PERSONAL
INJURY CASES (video replay)

Shettield

Alabama Bar Institute for CLE

Credits: 6.0

(205) 348.6230

2 friday

REAL ESTATE

Birmingham

Alabama Bar Institute for CLE
Crdits: 6.0

(205) 348-6230

BUSINESS TORTS

Pickwick Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0

(205) 870-2865

8 thursday

NEW ALABAMA RULES OF
CRIMINAL PROCEDURE
(video replay)

Mohile

Alabama Bar Insutute for CLE

Credits; 6,0

(205) 348-6230

9 friday

MOTIONS PRACTICE
Birmingham

Alabama Bar Institute for CLE
Credits: 6,0

(205} 348-6230

ENVIRONMENTAL LAW
Pickwick Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0

(205) B70-2865

TRIAL PRACTICE UPDATE

Jaul Bryant Conference Center,
Tuscaloosa

Alabama Trial Lawvers Association

(205) 2624974

TRYING AND SETTLING PERSONAL
INJURY CASES (video replay)

Dothan

Alabama Bar Institute for CLE

Credits: 6.0

{205) 348-6230

1 5 thursday

CIVIL PROCEDURE
Montgomery

Alabama Bar Institute for CLE
Credits: 6.0

{205} 348-6230

15-16

FEDERAL TAX CLINIC
Tuscalonsa

University of Alabama
Credits: 12.0

(208) 3486222

] 6 friday

THE NUTS & BOLTS OF PRODUCT
LIABILITY LAW

Lanett

Alabama Trial Lawyers Assaciation

(205) 262-4974

ATTENTION

Local Bar Presidents

QUIZ

There is an increasing need for a current
listing of local bar presidents, and it is difficult
to keep up with all the changes since the elec-
tions vary with each association, We are ask-
ing for your assistance in maintaining an
up-to-date list.

Please let us know as soon as possible when
there is a change within your local group.

You may send this information to Alice Jo
Hendrix, Membership Services Director, P.O.
Box 671, Montgomery, Alabama 36101 or call
1-800-392-5660 (in-state WATS) or 269-1515.

Father-and-Son Bar Presidents

Harold  Albritton’s recent assumption of the
presidency makes the Tourth time {n the histary of
the Alabama State Bar that a son has held the same
olfice previously held By his father, Can you name
all four sets of lather-and-son bar presidents and
when they served?

Answeors:

t16-06A1)
UONUGIY PIOIH'A PUR (Z2-1461) '8 130y

195-5G51)

oBuU| "M sasurl] pue (SE-FEa1) [ saauely
(GS-+5a61)

SAUO[ g IR AN PUE (L0006 1) 2poon) sewoy)
{01-6061)

[PAN,O NOWILT PUE (29-1891) 'V PIEMP]
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An Overview of RICO

by Pamela H. Bucy and Steven T. Marshall

RICO, Racketeer-Influenced and Cor-
rupt Organizations! is a proseculor's
powerhouse and civil plaintiff's dream.
It is also a statute of “daunting complex-
ity Passed in 1970 as pant of a major
crime fighting bill}, RICO's stated goal is
to protect the public from “parties who
conduct organizations affecting interstate
commerce through a pattern of criminal
activity, This article provides a general
overview of RICO,

The statute has been extended to cover
a wide range of conduct: organized
crime white collar crime® even Croation
terrorists/ and abortion clinic protestors?
The United Stales Supreme Court has not
been sympathetic when RICO defen-
dants have argued that this broad appli-
cation exceeds the intended scope of
RICO, stating: "RICO is to be read broad-
ly, This is the lesson not only of Congress’
self-consciously expansive language and
averall approach |, . but also of its ex.
press admonition that RICO is ‘to be
liberally construed to effectuate its re-
medial purposes/ Since 1970, over 20
states have passed statutes similar to the
federal RICO statute!® In 1988 a “mini-
RICOY statute was signed into law in Ala-
bama This statute simply expands (he
type of properly already forleitable in
connection with controlled substance of-
fenses; il contains none of the other ma-
jor features of the federal RICO statute,

One of RICO'S unique features is that
it provides both criminal and civil causes
of action for a violation of its provisions,
Thus, the United States Department of
Justice' can seek a criminal indiciment
or file a civil complaint alleging RICO
violations, At the same time, private par-
ties can flle a complaint alleging the
same RICO vialations? RICO has be-
come renawn, In part, because of the stiff
sanctions it provides: mandatory forfer-
ture for a criminal violation, in addition
to possible imprisonment and fines!* tre-
ble damages and attorney fees for a civil
violation1*

The RICO statute is organized very
logically, Section 1961 sets forth defini-
ions, Section 1962 hsts the lour types of
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conduct that constitute a RICO violation,
Section 1963 sets torth the criminal pen-
alties; section 1964 sets forth the civil
penalties, Sections 1965 through 1968
provide housekeeping details. Section
1965 deals with venue and process, Sec-
tion 1966 provides for expedition of cer-
tain civil RICO actions brought by the
governmenlt. Seclion 1967 gives a court
the discretion to close civil proceedings
to the public, Section 1968 gives the At-
torney General the authority to issue civil
investigative demands for documents in
cerain circumstances.

There are four types of conduct pro-
hibited by RICO The gist of all four is
using a business to commil crime,
Whether the case is civil or criminal, the
plaintiff must prove that the defendant
committed at least one of these types of
conduct, Before discussing the prohib-
ited conduct, it is necessary 10 reviow
three of the major RICO definitions,

The first significant definition is “racke-
teering activity” Section 196101} defines
"racketeering activity” as committing any
one of specifically listed crimes, often re-
ferred to as “predicate acts” The crimes
listed in 196101 include certain state
felony offenses (murder, kidnapping,
gambling, arson, robbery, bribery, extor-
tion, obscenity or narcotics) and approxi-
mately 55 federal felony offenses, The
federal offenses include those typically
thought of as “racketeering” offenses, ie.,
the Hobbs Act (imerfering with interstate
commerce through vielence or the threat
of vialence), distribution of illegal nar-
cotics, bribery, extortion, gambling, pros-
titution, Also included as "racketeering
activity” are many white collar crimes:
mail fraud, wire fraud, labor union and

Protessor Bucy s
an assaciate pro-
tossor of faw at the
Utniversity of Ala-
bama School of
Law where she
teaches white col-
lar crime, criminal
law and criminal
procedure.  From
198087 she served as an assistant
(L5, Attorney in St Louds, Missoun,
where she specialized in prosecutions
of white callar crime.
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pension fraud, money laundering, and
securities fraud.®

One does not commit a RICO offense
simply by committing one “racketeering
activity” rather, one must engage tn a
“pattern of racketeering activity” “Pattern
of racketeering activity” is defined in Sec
tion 1961(5) as “at least two acts of rac-
keteering activity within a ten-year time
period!"” The federal courts have strug-
gled with this minimal definition. In
1986 the United States Court of Appeals
tor the Eighth Circuit gave a narrow inter-
pretation to “pattern,” holding that two
counts {i.e., two mailings) in a mail fraud
scheme were so closely related 10 each
other that they constituted only one "rac-
keteering activity” and not a “pattern” of
racketeering activity! Almost every other
federal court of appea’s had rejected this
narrow interpretatior'* when the Su-
preme Court also rejected it in a recent
deciston, H... lac. v. Northwestera Bell
lelephone Coplo

The Supreme Count attempted 1o
clarify the pattern requirement, but as
Justice Scalia observed, the Caurt's effort
provides meager guidance?' After ex-
amining the legislative history?? the
Court stated that “the term ‘pattern’ itself
requires the showing of a relationship be-
tween the predicates . ., and of ‘the
threat of continuing activity”'* Address-
ing first the “relationship” prong of this
definition, the Courl stated that a rela
tionship exists between acts of racketeer-
ing activity if the acts have "same or
similar purposes, resulls, participants,
victims, or methods of commission /4
“Threat of continuity! according to the
Court, 1s both & closed- and apen-ended
cancept. A parly alleging a RICO viola.

Stever T, Marshall
is a 1987 graduate
of the University
of North Caralina
and a May 1990
graduate of the
University of Ala-
bama 5School ol
‘c‘“\-’.

tion may demonstrate continuity over a
closed period by proving a series of re-
lated predicates extending over a sub-
stantial period of time?" But, when a
RICO action Is “brought before contin-
uity can be established in this way, . .
liability depends on whether the threat
of continuity is demonstrated.”?* Such an
open-ended threat can be explicit or im-
plicit. An implicit threat could be shown
with evidence "thal the predicate acts or
offenses are part of an ongoing entity's
regular way ol doing business.'??

The Court’s application of the “pattern”
recuirement to the facts of HJ. Inc, is
somewhat illustrative of this requirement,
The plaintiffs in this case were customers
of one of the RICO defendants, North-
western Bell Telephone Company. Bring-
ing a class action suit that included state
claims based upon statutory and com-
mon law, the plaintifis alleged that
various officers and employees of North-
western Bell, as well as members of the
state utilities commission, engaged in a
pattern of racketeering activity (bribery)
causing telephone rates to rise2® Apply-
ing the newly clarified “pattern” defini-
tion, the Supreme Coun reversed the
district court's dismissal of the RICO
complaint, noting that the plaintifs may
be ahle to prove that the alleged predi-
cate acts constituted a “pattern of racke-
teering aclivity” Relationship belween
the predicate acts could possibly be
shewn if the alleged acts of bribery “are
said 1o be related by a commaon purpose,
[that is} to influence the Utilities Com-
missioners in . . . order 1o win approval
of unfairly and unreasonably high rates
for Northwestern Bell 2 Threat of con-
tinuity, the Court noted, may be satisfied
with proofl thal the bribery “occurred
with some frequency over at least a
tyear period” or alternatively, by a
showing that the bribes were “a regular
way of conducting”" either the business
of Narthwestern Bell or the utilities com-
mission.

Although the Supreme Court's clarifi-
cation of this element may be meager
guidance, at the moment it is the best
RICO plaintiffs have, Suffice it 1o say that
hereafter RICC plaintiffs should be sure
they can prove a "paltern of racketeering
activity” by showing a suflicient “rela-
ionship” hetween the specilic acts of
“racketeering activity” they have alleged
and a sufficient "threat of continuity” (be
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it the "closed-ended” or “open-ended”
version) between such acts,

The third signilicant definition in RICO
is "enterprise” Simply engaging in a “pat-
tern of racketeering activity” will not con-
stitute a RICO offense, The statute forbicds
engaging in a pattern of rackeleering
only insofar as an enterprise is involved 2
Section 1961{4) defines enterprise broacd-
ly as "any individual, partnership, cor
poration, association, or other legal
entity, and any union or group of individ-
vals associated in fact although not a
legal entity*" Sections 1962(a)-td) add
that the enterprise “must affect interstate
or toreign commerce ™ This commerce
recquirement ts minimal and easily met

To prove the existence of an enlerprise,
the RICO plaintiff must first prove that
there exists some type of "ongoing orga-
nization, formal er informal " Evidence
of just enough arganization among in-
dividuals to carry out the predicate acis
could sufflice 1o meet this burden*” The
RICO plaintiff must also prove that the
various associates in this on-going orga-
nization “function as a continuing unit/
This “continuity” can be shown by evi
dence of the commission of the same
lype of acts where the jobs to be per-
tormed remain the same (even if the peo-
ple periorming these jobs change)'®

Courts also have required clear prool
al nexus between the paltern of racke-
teering activity and the enterprise, In the
United States Court of Appeals Tor the
Eleventh Circuit, this nexus is shown by
“proof that the facilities and services ol
the enterprise were regularly and repeat-
edly utilized to make possible the racke-
teering activity [t is nol necessary to
go further and prove that the racketeer-
ing activities had “an effect upon the
cammon, everyday affales of the enter-
prise/*

The United States Court of Appeals for
the Eighth Circuit imposes another re-
quirement in proving the existence ol an
enterprise. It holds that the proof of the
enterprise must be distinct and separate
tram the proal of the pattern of racketeer-
ing activity*? Other federal courts of ap-
peals?t including the United States Court
of Appeals for the Eleventh Circuit * re-
ject this position and hold that the same
evidence can suffice to prove the exis
tence of the enterprise and the pattern
of racketeering activity “as long as the
prool offered 15 sufficient 1o satisty both

The Alabama Lawyer

elements*s (LS. v. Mazzei** a criminal
RICO action hrought against individuals,
including members of the Boston Col-
lege basketball teany, for a "point shav-
ing” scheme*” helps demonstrate the
practical significance of this distinction,
In this case, the govwernment used the
same evidence (point shaving and
gambling) to prove the existence of the
enlerprise {a group of individuals asso-
ciated to engage in a point shaving/
gambling scheme) and to prove that pre-
dicate acts were commitied (gambling),
The United States Court of Appeals for
the Second Circuit ruled that using the
same evidence tu prove both com-
ponents was not a problem but recog-
nized that a contrary holding likely
would result using the Eighth Circuit's
position A

Although both the United States
Courts of Appeals for the Fifth and Third
clrcuits have applied the Eighth Circuit’s
requirement of distinct proof, it is not
clear how stringently they do so. The
United States Court of Appeals for the
Fifth Circuit hinted that il continuity is

proven in the evidence of the pattern of
racketeering activity, this same proof
could suffice to demonsirate the exis-
lence of an enterprise Given the Su-
preme Court's subsequent holding in H.J.
inc.* that prool of a pattern of racketeer-
ing activity must include proof of con-
tinuity* the Fifth Circuit's view may now
more Closely align with that of the Elev-
enth Circuit, In the Third Circuil’s semi-
nal opinion, United States v. Ricco-
bene M the finding of “distinct evidence”
to prove the “enterprise” after the pattern
had been proven was so broad that such
evidence will he present in virtually
every case. In Riceobene the Third Cir-
cuit found that the enterprise “senved [as)
a clearinghouse and [provided] a coor-
dinatien function above and beyond that
necessary lo carry aul any single one of
the racketeering activities charged
agalnst todividual  defendants!*  Evi-
dence of this function was held 1o be dis-
tinct from the evidence of the predicate
acts, Common sense lells us that when
more than one actor is involved, such
“coordination” will always be necessary
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to commil any acts, including RICO
predicate acts.

To summarize these definitions: a
RICO offense can occur only when there
is a pattern of racketeering activity affect-
ing an enterprise. "Racketeering activity”
is easily determined by referring o the
list of oftenses in 1961(1). The Supreme
Court’s recent explanation in HJ. Inc. of
“relationship” and “continuity” should be
used to assess whether a "pattern of rac-
keteering activity” exists, Depending on
which federal court of appeals one is in,
the following issues must be resolved to
determine i a RICO “enterprise” has
been shown to exist; presence ol an “on-
going organization” which “function|s] as
a continuing unit’; sufficient showing of
the nexus between the enterprise and the
pattern of racketeering  activity: and,
praof of the enterprise that is distinct
from the proof of the pattern of racketeer-
ing activity, Once these definitional
hurdies are met, one can move on to de-
termine if conduct has occurred that is
prohibited by RICO,

The four types of conduct prohibited
by RICO are set forth in four subsections
of 1962. Section 1962(a) makes it unlaw-
ful for any person to “use or invest” any
income derived from a pattern of racke-
teering activily inan enterprise United
States v. Zang®® provides an example of
a 1962(a) offense, Zang and Porter were
partners whao owned oil refining and re-
lated businesses. They falsiied infor-
mation about the oil they were process-
ing, used the mails 1o do so and were
found to have committed the racketeer-
ing activity of mail fraud®* A 1962(a)
violation occurred because Zang and
Porter ("persons”; funneled the profits
they made from their mail fraud scheme
("pattern of racketeering activity”) into
one of the businesses (“enterprise’) they
owned, The portian of this business attri-
butable to the ill-gotten profits was
forfeitable propery under RICOM

Section 1962(b) makes it unlawful for
any person to acquire or maintatn con-
trol of any enterprise through a pattern
of racketeering activity. United States v
local 560 Intl Erotherhood of Team-
sters®® provides an example of a 1962(b)
action. The United States brought a civ-
il RICO action against 12 individuals,
Local 560 of the International Brother-
hood of Teamsters, and Local 560
Welfare Fund and Severance Pay Plan. A
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Section 1962(b) violation occurred be-
cause the individuals ("persons’”) ac-
quired an interest in and control of Local
560 (“enterprise”) through extartion and
murder®® (“pattern of racketeering ac-
tivity™).

Section 1962(c) makes it unlawful for
any person “employed by or associated
with any enterprise” to conduct the af-
fairs of the enterprise through a pattern
of racketeering activity®® Section 1962(c)
offenses are the most common, One
study of all reported RICO cases through
1985 showed that 92 percent of the cases
charged a violation ol 1962(¢), or a con-
spiracy to violate 1952(c)* Bennet! v
Bergh? provides an example of a 1962(c)
aclion. Residents of a retirement com-
munity tiled a civil camplaint against
numerous individuals and corporations
alleging that because of the defendanty’
fraud, the retirement community was on
the verge of bankruptcy and the residents
faced the loss of the services they had
paid for and been promised # The com-
plaint alleged violations of 1962(¢), as-
serting that some of the defendants
(“persons”) conducted the affairs of the
refirement  community  (“enterprise”)
through mail and wire fraud (“pattern of
racketeering activity”,

Section 1962id) makes it unlawlul lor
any person to conspire to do any of the
acls in 1962{a)-(c)%% The usual elements
of conspiracy must be proven 1o prevail
on a 1962(d) action: the defendants
agreed to commit al least one type of
RICO conduct as specified in 1962{a)(l)
or (¢}, and at least one conspirator com-
mitted at leasi one overt act in further-
ance of the conspiracyss A RICO
conspiracy requires prool of an agree-
ment 1o violate substantive RICO prowvi-
stons® The RICO plaintiff does not hawe
o prove thal each defendant also agreed
1o personally commit the predicate acts
that make up the “pattern of racketeer-
ing activity,” but the plaintilff must prove
that each defendant persenally agreed to
the commission by someone of the pred-
icate acts®” By the same token, proof
only that a defendant agreed to the com-
mission of the predicate acts without fur-
ther prool of an agreement to violate a
substantive RICO offense is inadequate
to prove a RICO conspiracy®®

The following example may help dem-
onstrate what proof is necessary (o
establish a 1962(d) RICO conspiracy. If

a plaintiff proves that the defendants
agreed to collect insurance proceeds
from the arson of several businesses and
that one defendant committed one overt
act in jurtherance of this insurance fraud,
the plaintifl may have proven a con-
spiracy to commit mail fraud (assuming
the insurance claim was mailed). How-
ever, unless the plaintift also proves an
agreement to use or invest the ill-gatten
insurance proceeds in an enterprise, {a
196 2(a) action), of to acquire or mantain
control of one enterprise through the in-
surance fraud, (a 1962(b) action), or to
conduct the affairs of an enterprise
through the insurance fraud, {a 1962(c)
action), ne RICO conspiracy has been
proven,

If, as one court stated, the RICO stat-
ute 18 “constructed on the model of a
treasure hunt/e* Sections 1963 and 1964
ate the treasure, Section 1961 sets forth
the criminal penalties, A criminal con-
viction subjects the RICO defendant to
a possible sentence of imprisonment of
20 years" substantial fines” and forfei-
ture of “any interest ., ., acquired or
maintained” in violation of RICO? Most
ol section 1963 deals with the lorfeiture
penalty. The government is given broad
power 1o seek restraining orders or per-
formance honds "to preserve the avail-
ablity of the property subject 1o forfei-
lire?Y In unusual cases, such orders or
bonds may be oblained before indict-
menl, ex parte and without notice” Sec-
tion 1963 also sets forth the procedure
a bonafide purchaser of property subjec
to forfeiture should follow 10 secure her
rights to her property?s

Section 1964 addresses standing for
civil plaintiffs and civil penalties. it con-
fers standing to bring a civil RICO action
on “any person injured in his business or
property by reason of a violation of
962" and sets forth the damages re-
coverable: “threefold the damages [sus-
tained) and the cost of the suit, including
a reasonable attorney’s fee??

Standing for the civil plaintiff

In order to maintain a civil action, i
I$ not necessary for a plaintff to demon-
strate that the defendant has been crimi-
nally convicted under the RICO statute”
Rather, the appropriate standing inquiry
focuses upon the injury that has been
suffered and (s relationship to the defen-
dant’s RICO violation,
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The cours have encountered difficulty
in establishing the parameters of the in-
jury requirement necessary to gain stand-
ing. The United Stales Court of Appeals
for the Eighth Circuit has construed in-
jury broadly, granting standing to plain.
fiffs who were not the targets of the
racketeering activity and only suffered
“indirect” injury® The courts of appeal
for the Second, Fifth and Seventh circuits
have granted standing only to those
plaintiffs who suffer a “direct” injury aris-
ing from the RICO predicate acts

The Court of Appeals for the Eleventh
Circuit, while setting farth an analysis
which shuns the indirect/direct injury la-
bel, seemingly adopts a view of section
1964{c) consisteat with the latter ap-
proach. In O'Malley v. O'Neiffyt the
court proffered a three-part test for stand-
ing whereby a plaintiff must show: "(1)
a violation of 1967; (2) injury to business
or property; and (3) that the viclation
caused the injury’™ I there is only a
“lenuous” relationship between the harm
and the RICO violation, the proximale
causation requirement is not satisfied,
under this Eleventh Circuit test, and
standing will be denied? The cour
stated that it was unwilling to grant stand-
ing absent a “strang link” between the
defendant’'s commission of the predicate
acts and the plaintiff's alleged injury™

Pleading the criminal or civil RICO
cause of action"®

Generally, a RICO complaint must
.'1“0;:9 “{1 conduct (2) of an enlerprise
{(3) through a pattern (4) of racketeering
activity.”" These four requirements,
while seemingly straightforward, have
given rise lo a vast amount of litigation
concerning motions to dismiss for inad-
equate pleading. Each allegation is itself
a term of art and embodies its own re-
quirements of particularity.%” For this
reason, a comprehensive discussion of
all RICO pleading issues |s beyond the
scope of this overview, bul several recur-
ring issues deserve briel discussion,

One Issue which numerous coutts
have addressed s whether a complaint
that alleges a fraud offense as a predicate
act complies with the requirements of
Rule 9(b) of the Federal Rules of Civil
Procedure (FRCP). In Durham v
Business Management Associates, ™ the
Unlted Stales Court of Appeals for the

The Alabama lawyer

Fleventh Circuit, in examining the suffi-
ciency of mail fraud allegation in a RICO
complaint, held that “allegations of date,
time, or place satisty the Rule 9(b) re-
quirement that the circumstances of the
alleged fraud must be pleaded with par-
ticularity.”’®* However, the court cau-
tioned that the particularity reguirement
does not abrogate the concept of nolice
pleading embodied in FRCP 8,2

A second pleading issue that arises in
1962(c) RICO actions is whether the
enterprise can also be the “person” com-
mitting the crime. Every federal court of
appeals, except the Eleventh Circuit, has
said no."! These courts hold that for pur-
poses of 1962(c), the enterprise whose
affairs are conducted through a pattern
of racketeering activity cannot also bhe
the “person” charged, Where the enter-
prise is the “deep pocket,” this rule may
reduce the chances for collecting an any
judgment obtained, When this Is hot a
problem, this rule is not a difficult one
to comply with and would rarely impede
charging a 1962{c) action. In almosl
every RICO action the *persons’
charged will include principals of the

relevant enterprise. To comply with this
rule of pleading, the RICO plaintiff
should simply delete the enterprise from
the list of persons otherwise charged.

A related pleading question is whether
the “epterprise” can be named as a “'per-
son'' committing 1962(a) offenses. The
Suprerme Court has not addressed this s-
sue, but the federal courts of appeals
which have hold that this restriction does
not apply In 1962(a) actions,*® In reach-
ing this conclusion, these courts focus
primarily on the difference in the lan-
guage in 1962(a) and (c). Because the
pertinent language in 1962(h) is identical
o that in 1962(a), it is also doubtiul thal
this pleading nuance would apply in
1962(b) actions.

Double jeopardy

Generally, the Double Jeopardy Clause
of the fifth amendment protects a defen-
dant from a second prosecution for the
same offense {after an acquittal or convic-
tion) and from multiple punishments for
the same offense?® Several criminal RICO
defendants have asserted that a criminal
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RICO prosecution alter a former trial for
a violation of the predicate acts abridges
the protections of the Double Jeopardy
Clause.

Courts have rejected this “successive
prosecution” argument, holding that
Congress intended separate convictions
for both the RICO offense and the under-
lying predicate acts* Similarly, courts
have rejected RICO delendants' argu-
ments that punishment for both the in-
dividual predicate acts and the RICO
offense violates the cumulative punish-
ment protection of the fifth amend.
ment?® These decisions hold that
Congress intended to permit camulative
punishment for substantive RICO viola-
tions and the predicate crimes, and thus,
found no fitth amendment violation

While the Double leopardy Clause
provides little protection 10 a criminal
RICCO defenclant, its prohibition against
multiple punishments may provide some
relief to some civil RICO defendants. A
recent United States Supremie Count deci-
sion may allow the Double Jeopardy
Clause to limit the recovery sought
against a civil RICO defendant when the
action is brought by the government. In
United States v. Halper® a lormer
medical service manager, who was pre-
viously convicted for violating'the erim.
inal false claims act, was sued by the
government under the civil lalse claims
act. The defendant, conceding liability
under the civil stalute, contended that
the severity of the additional penalties
under the remedial provisions of the civil
act violated the multiple punishment
protection of the Double Jeopardy
Clause, The Supreme Court agreed that,
under certain circumstances, such a fifth
amendment violalion could occur, The
Court stated, “[The] Government may nol
criminally prosecute a defendant, (m-
pose a criminal penalty upon him, and
then bring a separate civil action based
on the same conduct and receive a judg-
ment that is not ratonally related 10 the
goal of making the Government
whaole 8 Thus, aftor this decision, a civil
RICO detendant may successfully argue
that the remedy sought by the govern-
ment in the civil action is excessive and
has no relation to making the govern-
ment whole, However, the Court in
Halper made clear that its decision did
not apply when the civil action was
brought by a private plaintiff*?
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Forfeiture

In carrying out the order of forfeiture
against the defendant, 1ssues arise as to
the effect of the forfeiture order upon pri-
vate parties not convicted of a RICO
violation,

The RICO statute provides tollowing
procedure for rights of banalide pur-
chasers of property subject to RICO for-
Ieiture, Subsequent to the entry ol the
order of forleiture, the United States must
publish notice of the order in such a
manner as directed by the Attormey Gen-
eral and, if practicable provide notice to
any person known to have an interest in
the property subject to forfeiture)" With-
in 30 days of the final publication of this
nolice, any persan asserting a legal in-
terest in the property must petition the
court for a hearing® The petition must
state the (1) nature and extent of the
party’s right, title, or interest in the prop-
ey, (2) the time and circumstances of
the party’s acquisition of the right, title,
or interest in the property, (3) any addi-
tional facts supporting the petition, and
{4) the relief desired?? Thereafter, the
court shall, if practicable, hear the peti-
tion within 30 days o filing'e

Al the forfeiture hearing, the court
alone will make a determination of the
issues presented.!™ In making the deci-
ston, the court will consider testimony
presented by the petitioning party as well
as any relevant portions of the recard of
the criminal case!?* In order 1o prevail,
the petitioning party must convince the
court by a prepondeance of the ovi-
dence that (1) he has a legal right, title,
or interest in the properly which vesled
in the petitioner or was superior to any
right, title, or Interest of the defendant at
the time the criminal acts which gave rise
to forfeiture ook place, or (2) that he was
a bonafide purchaser who at the time of
purchase did not reasonably believe the
property was subject ta forleiture 9 || the
private party can demonstrate either that
legal title existed prior to the criminal
acts of that he is a bonalide purchaser,
the court thereafter may amend the order
of forfeiture and requime the government
to relinguish its interest in the particular
property at issue!®?

In determining the scope of the order
of lorfeiture, another issue that has ansen
is whether funds intended Tor use as at-
torney’s iees are subject to forfeiture, in
United States v. Mansanto™® the Su-

preme Court addressed this issue and
held that a district count can freeze assets
in the defendant’s possession even when
the defendant seeks to use those assets
10 retain an attorney,'®

Burden of proof

Section 1964 is silent as 1o the burden
of proof which a civil plaintifi bears in
proving the elements of RICO. The Su-
preme Court has hinted, but not firmly
established, what is the necessary evi-
dentiary standard 10 However, following
the Court’s suggestion, the circuit courts
are in accord that the predicate acts musl
be proven by a preponderance of the
evidence!

Conclusion

RICO {5 a complex statule but it pro-
vides advantages for both criminal and
civil plaintiffs. As the criminal plaintift,
the government can join logether dis
parate crimes in one indictment, includ-
ing crimes over which it otherwise has
no jurisdiction. Mare significantly, how-
ever, the government obtains the defen-
dant’s propenty through the forfeiture
penalty. With this penalty, the govern-
ment can hit criminals where (f hurts; in
their pocketbooks. The civil plantifi,
meanwhile, gains immediate federal
|u;|=.du'lic1n, and i successtul, automatic
treble damages for what is often “garden-
varioty” fraud otherwise litigated in the
state courts with only the possibility of
punitive damages,

There are hazards with RICO, however,
Overuse of RICO by both criminal and
civil plaintiffs has seriously jeopardized
the statute’s future. During the past five
years increasingly aggressive efforts have
been made in Congress to curtail RICO's
provisions by restricting the predicate
acts tor which treble damages are avail-
able!? For the civil plaintiff, another
hazard exists. The courts have been in-
creasingly willing to impose sanctions an
parties bringing inappropnate RICO ac-
lions!e

Applied correctly and in appropriate
situations, RICO serves as a valuable
weapon 1o both prosecutors and civil
plaintiffs, RICO litigants should be ad-
vised, however, that the statute’s fulure is
uncertain and the conseguences of its
improper use are potentially severe,
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The Improper Civil RICO Claim:
If Such a Thing Exists, Can It Be Battled with Sanctions?

Twenty years ago the word "RICO" was
nothing more than the shortened version
of the latin name “Ricardo!” Now, the ut-
terance of those two syllables within ear-
shot of anyone connected to the legal
profession will bring to mind images of
an explosion in federal civil litigation not
seen since the passage of the first anti-
trusl laws,

Likewise, litigation over the apprapri-
ateness of imposing sanctions under Rule
11" against attorneys for asserting frive-
lous claims is rapidly on the rise. One
commentalor comparing the lwo areas
of growth noted:

N i g
W |
-

\

“Indeed, many have said that Rule
11 has replaced civil RICO aclions
as the cottage industry of the litiga-
tion bar™

Rather than one replacing the other,
however, it appears that the two are found
in tandem:; the civil plaintiff threatening
RICO and the detendant countering with
a request for Rule 11 sanctions for the im-
proper use of the stalute, (As of 1987,
securities fraud/RICO cases made up
around 15 percent of all Rule 11 cases,
with plaintiffs the target of requests for
sanctions I over 84 percent of these
cases,)!

lronically, RICCY, which stands for
“Racketeer Influenced Corrupt Organiza-
tions,” is the title of Chapter 964 of the
United States Criminal Code, It is Title
1X of the Qrganized Crime Control Act
of 1970% and thus appears on its face 1o
have been intended as a new weapaon ol
the Justice Department’s continual hat-
lle against the mob. [t is, however, RICTYs
civil remediest that have employed the

2490 September 1990




most lawyers, Civil RICO is now routine-
ly pleaded, though not always successful-
ly, in areas bearing no relationship what-
soever (o traditional notions of organized
crime. This phenomena has not been de-
scribed so dispassionately by the courts;

"RICO is just, in my view, a rather
sloppily thought out kind of way to
get the Matia that everybody jumps
on so they can have more fun with
fraud."?

Because civil RICO exposes defen-
dants to huge liabilities in the form of tre-
ble damages and attorney’s fees recover-
able by successful plaintiffs® the mere al-
legation of a civil RICO violation can
have an in terrorem effect on defendants,
theoretically forcing settlements far in ex-
cess of those generated by the traditional
fraud claims that are now gathered under
the RICO umbrella. (RICO is essentially
a means of punishing repeated illegal
acts, It targets as defendants those who
have engaged in at least two of the predi-
cate acts listed in 18 U.S.C. § 1961[1] with-
in a period of ten years—the “pattern of
racketeering activity” or PRA defined in
18 USC §1961[5]. Most civil RICO
claims are grounded on the various types
of traud found within this list of predicate
acts)* As such, RICO can become a
powertul club for plaintiffs,

The attempt by defense lawyers to use
Rule 11 as a shield from the blows, how.
ever, has posed one enormous difficulty:
it is very awkward to describe a RICO
claim as frivolous when no one, not even
the courts, seams to know exactly what
RICO) is or how to use it. The federal cir-
cults are split on thetr constructions of
the most basic elements of the statute,
making it almost mpossible for even the
maost diligent of attorneys to accurately
construct a RICO pleading. The courts
do not seem pleased with a statute that
gives rise to such disparate definitions.
The Supreme Court of the United States
has passed up two opporntunities 1o ¢lar-
ify the most troublesome of the statute’s
definitional elements, that of the “patter
of racketeering activity” (PRA)® and
other definitions within the statute re-
main confusing as well) leaving the
above-quoted RICO critic and federal dis-
trict court judge to expound thusly:

"RICO is a recurring nightmare
for federal courts across the coun-
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try. Like the Flying Dutchman, the
statute refuses to be put to rest,
Beating against the wind, it has fets
tisoned an effusion of opinions
which bobble in its wake™?

One such opinion has created a new
area of confusion. The use of RICO
against anti<abortion activists has led to
debate over whether the defendant enter-
prise under the statule must be one that
seeks 1o make a monetary profit, The fed-
eral circuits are characteristically split on
this issue as well, and the Supreme Court
has thus far refused to settle the matter!?

Failure of the courts to cement these
definitions has led many business leaders
to call on Congress to limit the statute
50 as to exclude otherwise legltimate
business enterprises from RICO's spercial
liabilities, As of this writing, the most re.
cent move has been the introduction of
a bill in the Senate that would not limit
the class of defendants, but would reduce
civil RICO damages from treble to a
mere double, and would raise the burden
ol proof necessary to establish the pred-
icate acts from a preponderance to the
clear and convincing level 14 At this time,
however, no action has been taken.

With both the courts and Congress fail-
ing to rein in the statute, it continues 1o
run free under the steady harsemanship
ol creative and imaginative plaintifs who
seek to transmogrify otherwise ordinary
civil actions into hugely lucrative RICO
judgments, The climate Is one that en.
courages forum shopping, and in the
hearts of the bold, promotes the use of
RICO as a remedy for almost any wrong,
on the theory that some cour, some-
where, has probably sustained its use in
just such a situation,

One dramatic example can be found
in the case of an oil company executive
who felt he had been wrongiully dis-
charged for his refusal 1o participate in
what he felt 10 be an illegal scheme.

Williams v. Hall" outlines the allega-
Hons of William McKay and Harry
Williams, both former executives of Ash-
land Oil Co. Both men charged that they
were fired because they refused to go
along with Ashland's bribing of several
afficials of Middle Eastern countries in
violation of the Foreign Corrupt Practices
Act)® McKay and Williams further al-
leged numercus other predicate acts
under RICO such as mail fraud, wire
traud and securities fraud.

According to an anticle by Thomas Har-
rison in the February 1989 issue of the
ABA Journal” McKay and Williams were
both successful at trial, When McKay's
actual damages from lost wages were
trebled, he received an award of $43
million, Williams was awarded a paltry

23 million, and in Harrison's words, “As
though ta add insult to injury, the jury
threw in $3 million in punitive damages
—presumably in case Ashland failed ta
get the point”

Numerous other defendants, fow of
whom, if any, would be characterized as
having anything 10 do with organized
crime, are getting the point,

How can this be? Was not RICO aimed
specifically at the mabt The stated pur-
pose of the Organized Crime Control
Act™ would seem to indicate thal it was:

It is the purpose of this act to
seak the eradication of organized
crime In the United States by
strengthening the legal tools in the
evidence gathering process, by

Elwyn Berton Spence is a May 1990
graduate of the University of Alabama
School of Law, and currently is with the
Birmingham lirm of lange, Simpson,
Robinson & Somerville,
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establishing new penal prohibi-
tions, and by providing enhanced
sanctions and new remedies to
deal with the unlawlul activities of
those engaged in arganized crime
(emphasis added) 20

The statements referring specifically to
RICO, howewer, were not so limited:

The provisions of this title [Title
IX, Racketeer Influenced Corrupl
Orgamizations] shall be liberally
construed to effectuate its remedial
purpose temphasis added)?!

As a result of its attractive civil
memedies and a stalement of purpose
commanding courts 1o construe it liberal-
ly, RICO has been the basis of suits filed
against almest anyone, with only the
alorementioned creativity and imagina-
tion of plaintifs lawyers serving as a lim-
it. As will be shown, however, at some
extremely indeteminate point, creativity
and imagination become frivolity,

“Liberally construed” or just plain
meritless?

The (ollowing are offered as a briel
catalogue of the disparate uses, certainly
not always successful but attempted
nonetheless, of civil RICO, Afterward,
cases involving requests for sanctions
will be reviewed in order to see if the
inferminancy of that point of frivolity
renders such requests practically useless
as a means of stemming the civil RICO
lide.

Saporito v Combustion Engineering,
inc2? and Crawford v. La Boucherie Ber-
naret Lt 2 are bt two ol the large and
still growing number of cases combining
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charges of ERISA™ vialations with RICO
claims?*

In Saporito, several employees charged
that they were induced to retire early
under one pension plan while manage-
ment was concealing the existence ol a
second, more lucrative plan that would
be oftered to other employess, The plain-
tilfs were able 1o characterize this as a
breach of fiduciary duty suflicient o in-
voke the federal mail and wire fraud sta-
futes? as the necessary predicate acls
ithe court noted that plaintifis had failed
to plead the frauds with sulficient par-
ticularity but allowed amendment of the
complaint?7),

tn Crawlord, the court found that the
knowing illegal transfer ol retirement
plan assets satisfied the racketeering
activity requirement of RICO, presum-
ably dispensing with the requirement
thal two such activities within 10 years
be Iound2®

indeed, the entire field of employment
and labor law is now being permeated
by RICO. Attorneys Ira Michael
Shephard, Stephen Horn and Robert L
Duston of the Washington, D.C., lirm of
Schmeltzer, Aptaker & Shepard detail in
their article “RICO and Employment
Law"*" the recent application of RICO in
civil actions agains: employers and
unions for wrongtul discharge, contract
and FRISA claims,

RICO) 15 also being used by employers,
say the three, noting thal employers can
use RICO against employees who have
deirauded the company or who have set
up competing business violative of
vilrious business tort aws,

Plaiiiis in E.F Hutton Margage Ca
v. Fguitable Bank™ altempted to

charactenze fraud and negligence claims
against a bank as RICO charges, but the
court found RICC 1o be inapplicable
as did the court in a similar situation de-
scribed In Buchan v Peterson Bank ™

Minarity shareholders have sued ma-
jority shareholders under RICO after
characterizing breaches of duly as mail
and wire frauds? while at least one com-
pany has tried to sue shareholders of an-
other by charactenzing an alleged
conversion as a RICO predicate act.™

The field of securities fraud has also
hecome increasingly an area lor the use
of RICO. Twa recent examples are found
in Hyhert v. Shearson lehman/American
Express, Inc.*® and In re Gas Reclama-
tion tnc, Securities Litigation ™ In Hybert,
plaintiffs sued a brokerage house for falsi-
fying financial statements as part of a
scheme to facilitate churning, while in
the Cas Reclamation case the charge was
one of fraudulent misrepresentaticn in a
private placement memorandum offering
gas reclamation units (which the court
held 1o be securnities),

In Shaw v. Rolex Watch, USA, Inc,*? a
plaintiff was able to characterize as RICO
his claim that a compary owned by
foreign interests had falsely represented
ownership by United States citizens in or-
der to come under the protection of cus-
toms laws which would have allowed the
defendant company to prohibit the im-
portation ol items baaring its mark by the
plaintitifimporter,

The field of health care 1s beginning
to see its share of RICO suits as well. In
Does 160 v Republic Health Care
Corp, ™ 60 plantifts alleged a scheme to
defraud Medicare; a scheme to fraud-
ulently sell Republic to American
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Medical Internation (AMD; mai*% wiredo
and securities frauds? in connection
with the acquisition of a third corpora-
tion by Republic; fraud in the “taking pri-
vate” of Republic; and fraud in denying
to the plaintiffs the lifetime care for
which they had cantracted,

And, though apparently unsuccessiul,
plaintiffs in Khaimi v. Schonberger??
elderly nursing home patients, attempled
to use RICO to battle their upcoming
eviction from the home,

Not even products liability has been
immune from RICO, Dow Chemical Co,
taced RICO charges recently in connec-
tion with allegations of fraud in its mar-
keting of two different products, “Sara-
bond” and “Rooimate/™?

The foregaing by no means adequately
deseribes the technical aspects of how
the RICO statute works, but it should
demonstrate that enough confusion sur-
rounds the statute to make the labelling
ol its use in a particular set of circum-
stances as “improper” very difficult. It
also should serve as a warning to gen-
eral civil lingators: If you are not already,
you will soon be seeing KICO in com-
plaints against your clients, Whether a
motion for sanctions is an available
weapon with which 1o deter the plain-
tifl who cites RICO merely to up the ante
in settlement talks is, unfortunately for
detenclants, not so certain,

How meritless is meritless enoughi

Given the incredible increase in the
use ol RICO by plaintiffs and its inherent
in terrorem effect (reble damages can
scare even the most stalwart defendant),
defendants have reached for any help
they can find, They have seized primarily
upon two methods of attack: Federal Rule
of Civil Procedure 114 and 28 U.SC. §
19274 knawn as the “vexatious litigation
statute!”

Rule 11 has been characterized as a de-
fendant’s tool, and this seems in general
to be truess |t applies to pleadings, mo-
tions or other papers at the tUme of sign-
ing (this is tmpontant because the volume
of RICO litigation going on at any partic-
ular moment is such that the law in this
area changes rather rapidly)#? In addi-
tion, the rule proscribes basically two
types of misconduct: 1) the failure of an
attorney to conduct a reasonable inquiry
of the sort necessary to support his
knowledge, information and belief that
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his argument is well grounded in fact and
warranted by existing law or a good faith
argument for the extension, modifica-
tion, or reversal of existing law, and 2) the
interposition of a pleading, motion or
other paper for an improper purpose
'sUl'_I'I das o hi“db& Or o Cause unnecessary
delay or needless inciease in the cost of
litigation #

It would seem to be extremely awk-
ward to 1ell an attorney that his inguiry
into RICO law is unmasonable simply
because he tailed to understand all of it
The most learned jurists in the nation do
not agree on even the most basic of
RICOs elements, Thus, only the most
egregious failures to rescarch RICO will
qualily under the first prong of Rule 13,
leaving the secand prong, or the im-
proper purpose test, where Rule 11 and
the vexatious litigation statute overlap, as
the most likely method of ablaining
sanctions.

Take, for example, Damiani v. Adams
where defendants asked for both Rule 11
and §1927 sanctions. The court noted

that §1927 sanctions could enly be im-
posed against attorneys and decided the
case under Rule 1 language instead be-
cause the case was brought on a pro se
motion M

Sanctions were requested because the
plaintill. had apparently attempled to
characterize as a RICO claim his beliel
that he was being conspired against in
an effort 1o deprive plaintiif of his prop-
erty, According to the court, plaintitf had
filed numerous suits charging a con-
spiracy, all of which were dismissed, It
appears that plaintiff continued to refile,
adding to his list of alleged conspirators
Ml the count officials previously en-
countered in his altempts to prosecute
the fawsuit™

Finally, plaintiff described his alleged
conspiracy in RICO terms, The Damiani
courl discussed its imposition of sanc-
tions in terms of both prongs of the Rule
11 test as follows;

tin Zaldivar v. City of las Angeles,
supra, 780 F.2d at 831, the court

stated:

M.OP. Idiniries,

Juna 1980

M.C.P. Industries, Inc.

Decalur, Alabama

has sold its

Creative Foam Division

United Foam Plastics Corporation

Coorgetown, Massachusells

The undersiyned acted oy finonctol  advisor o

negotiaitony  feading

SouthTrust Bank
Investment Banking

Birmingham, Alabama
{205)254-5966

aind axsisted In the
fe iy transaciion
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“Wle affirm that Rule 1
sanctions shall be assessed it
the paper filed in distnet
court and signed by an attor-
ney or an unrepresented par-
ty is frivolaus, legally unrea-
sonable, or without factual
foundation, even though the
paper was not filed in sub-
jective bad faith [Damiani
court's emohasis].”

The standard adoptedt by the Ninth
Circuit thus goes not require that
the litigant have acted in “subjec-
tive bad faith." The papers are to be
judged by an objective standard
id. at 811-832,

Applying this stanclard o the in-
stant [awsuit, this Court lingds thal
the legal arguments proferred by
plaintiffs are frivelous on their lace,
They have presented legal argu-
menlts already aired, and rejected,
in numerous other livsuits, IF any-
thing, the papers submitted by
plaintiffs are indicative of subjec-
tive bad faith [court’s emphasis].

LI ]

The Zaldivar count stated that:

“lwlithout question, suc.
cessive  complaints  based
upon propositions of law pre-
viously rejected may consti-
tute harassment under Rule
11.... Foraclaim ot harass-
ment to be susained on the
basis of successive filings,
there must exist an identity of
parties involved in the suc-
cessive claim, and o clear in-
dication that the proposition
urged in the repeat ¢labm was
resolved in the earlier one
[citation omittes ]

The Court concludes that the standar
adopted Ly the Ninth Circuit fits the facts
of the instant case [Damiani] like a
gliovet?

Thus, it seems clear that a plaintifl who
tries to resurreet an varlier, dismissed,
predicate act as a RICO claim will pro-
hably be subject to sanctions. Unforiu-
natedy, this s not the usual occurrences

with pocket paris

with pockel parts

It to found an Indusirlal empire,

book of the war

plus myslery

NAME:

Books By Grover S. McLeod:

Clvil Aclions Al Law in Alabama, Sccond Eition
Equitabie Remedies And Extraordinary writs In Alabama

THal Practice and Procedure in Alabama wilh pockel parts $65.00

The Ghost Qf The Chimera and The Stowaway — A
Ghost-Ship Submarine Story; and a Plcture of Midway
Island 1942-43 Bath are intriguing and ntertwine $19.95

The Sultan's Gold — A World War If Submariiie removes
the Sultan of Brunel's Gold, a part 1s pllfered by crew
members and later is found by Birmingham family, who use

Sub Duty — McLead's intimate story of service In World
War |l combal submarines — (his may be the bast submarine

The Trials OF Fat, & serles of intriguing trials of FAT a
colorful Birmingham criminal lawyer. They are delightiul
characierizabions, courtroom drimas, details about rght Ule

o — " — — el v o w— ]

ORDER FROM;
Manchester Press, PO Box 550102, Birmingham, AL 35208

PROVIDE YOUR:

$69.00

$65.00

$19.95

%1995

%1995

CREDIT CARD &,

294

Likewise, disregarding a clearly appii-
cable statute of limitations is an almost
sure way to draw Rule 11 sanclions, Fred
A, Smith tumber Co, v Fdidin® provides
a Clear example of this in the RICO
ArNaA;

“No compelent attorney  who
made a reasonable inquiry into the
stle of the law . .. could have
thought the [pleading) had any pos-
sible merit. He should havwe known
i was time-barred "'5*

The problem here, however, is the same
cne that haunts all of RICO, Until 1987
when the Supreme Court of the United
States decided Agency Holding Corp, v
Mallev-Dulf & Assac, inc., ™ the federal
circuits were apilying dilferent statutes
of limitations of RICOS? Agency Molding
Corp, made clear that RICO statule of
limitations wotld be borrowed (rom tha
ol its ancestral cousin, the Clayton Act
resulting In a fouryear limitation per-
lod M

Al least now, however, |t seems clear
that disregard of the fouryear statute of
limitations is another sanchionable act.
A in the case of repetitive claims, how-
ever, this problem also does not often
dfse,

The remaining problem is one that
does anise with some frequency. bt con-
cerns the attempt 1o describe as a viola-
tion of RICO acts that simply do not fit.
This broad categorization can be broken
down into several more limited areas,
most of which overlap to a significant
degree,

For Instance, if the characterization of
the defendant's acts as predicate acts
under RICO is not itself well grounded
fn fact, then of course the RICO allega-
tion will lail as well, That Is, if a plaintiff
atternpts to describe as mail fraud an ac-
tivity which clearly Is not mail fraud (nor
even, in good (aith, arguably s, in an
attemnpt to show that particular mail fraud
a8 a predicate act under RICO, the en-
tire claim s prejutliced and sanctions
may well be impaosed.

Brandt v. Schal Assac., inc®® provides
a pertect example. Here, a contracior
suerd a construction manager for failure
o pay on a contract, The count refused
to allow the plaintift 1o turn what
amounted to a simple breach into a
fraudulent scheme of the sort that would
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support mail fraud, wire fraud, robbery
or exlortion claims. “Fraud, however”
said the court, “ls a far cry fram breach
of contract"s

The court then wenl on 1o impose
sanctions against the plaintiff under Rule
N because the allegations of fraud were
not well groundead in fact®?

Likewise, in EEf Hutton Morigage
Corp. v. Equitable Bank* the court found
that both sides had violated Rule 11 (be-
cause both patties were equally lable,
the couwrt imposed no actual sanctions)
by claiming and counterclaiming RICO
solely for “tactical reasons/® There, the
court had already warned both parties to
keep Rule 11 in mind when answering
the summary judgment motions against
them., Apparently both partles, each of
whom were charging the other with
fraud In connection with a nest of facts
that had already resulted in a First Amer-
ican Mortgage Co, execulive’s pleading
puilty to fraud charges, had lost money
on FAMCOs problems and were trying
to cut their losses, each by suing the
other.

According to the court, when the sum-
mary judgme: | motions were cross-filed,
discovery hat peen underway for some
time, The court felt that both parties
should have clearly seen that the predi-
cate acts of fraud were not well grounded
in fact and should have dismissed tham

Note, however, the denial of sanctions
in Morda v. Klein® There, plaintifis at-
tempted to characterize the self-dealing
and siphoning of funds of the general
partner and top executives of a clinical
lab partnership as mail frauds, The Sixth
Circutt agreed that the plaintiffs’ allega-
Hans of mail fraud were not well
wrounded in provable fact*” bul falled to
impose sanctions against plaintiffs’ at-
lorneys because of problems they had
encountered in discovering the informa-
tion that would have revealed the frivoli-
ty of the chargesso

This ground for sanctions, the failure
to recognize that the facts of a given
situation do nol add up to the charge
complained of (presumably under cir
cumstances where reasonable diligence
an the parl of the attorney would afford

such recognition), should be clistin-
guished from the situation where the al-
legation of predicate acls, even If well
grounded in fact, stll would not resull
in a RICO claim, In the latter situation,
sanctions appear to be much less likely,

Note, for instance, Creative Bath Prod-
ucts, Inc. v. Connecticut General Life Ins,
Co., " where failure to properly allege
a pattern of racketeering activity was held
nol to supporl the imposition of sanc-
tions under Rule 22:

“There is no basis for requiring
plaintiffs 1o have anticipated the
direction that this Court's post-
Sedima decisions would take; 1n-
dieed, we concede that our route
may not have heen the clearest and
masl predictable!70

Likewise, the court in Rochester Mid-
land Corp. v. Mesco?! refused to impose
sanctions tor failure to adequately allege
a pattern of racketeering activity:

“The federal courts have strug-
gled for more than five years over
whal constitutes a civil RICO

employees.
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claim. As of this date, the issue re-
mains unresolved, Rule 11 sanc-
tions should not be imposed for the
filing of an unsuccessful claim in
an area of law as undecided as civil
RICO unless the filing is patently
without merit lemphasis added]."™

In rare instances, the technically im-
proper pleading of a predicate act will
result in sanctions, If Brandt means that
trying to call an act a fraud when it clear
ly is not a fraud is sanctionable, and
Creative Bath describes the situation
where evon If the act is a fraud, it still
does not describe a pattern sufficient to
support a RICO claim, then Barlow v.
Mcleod™ is a case of failing to properly
plead the underlying fraud in a Rule
g(h)* technical sense, regardless ol
whether the facts might describe a fraud
il correctly pleaded.

The Barlow court, however, in impos-
ing sanctions against the plaintitf for im-
properly pleading its predicate acts,
seemed 1o refer to the Brandt type of fail-
are 1o properly ground the allegation in
facl:

“IPlaintif's complaint and npposi-
tion e the motion for summary
judgment are woeiully lacking in
dotails. The pleadings consist al-
most entirely of conclusory allega-
tiens . ... This lack of specificity
strangly suggests that counsel had
no factual basis for oringing the ac-
tion . ... The magistrate in this
case had flagged this as a potential
problem in his . . . order imposing
a default judgment against the
other defendants for nol cooperal-
ing in discovery . ... [Tlhe mag-
istrate noted that with regards 1o
plaintifi’s RICO claim, it “appears
that the plaintiff is merely hoping
that through the production he may
hit pay dirt.

(1T ]

“it is clear that the only reason
these statutory claims were alleged
was because they contain treble
damages provisions. Counsel has
therefore not only failed to make
sute the pleadings he signed were
well grounded in fact and war-
ranted by law, but he has also inter-
posed the pleadings for improper
purposes. Use of the statutory
claims in a context such as the in-

stanl case smacks of exactly the
kind of bad faith Rule 11 sanctions
were created Lo curb!"

The more usual response to a case in-
volving merely a technically imperfect
pleading, however, appears lo be em-
bodied in the opinien in Beeman v.
Fiester™ Though the Court of Appeals
found the plaintiff's complaint to be,
quoting the trial court, “nothing other
than a nightmare,”?” the court found no
evidence that the plaintifi lacked a good
faith belief in the extension of RICO and
likewise found no improper purpose for
the pleading:

“The basis of the district court’s
conclusion that the complaint was
not well grounded in fact is simply
a pleading failure. The facts reason-
ably discovered by plaintiff and his
counsel, as alleged, failed to fit
within the pattern of facts to which
RICO provides a remedy. This
alone, however, cannot be the basis
for sanctions; otherwise every com:
plaint dismissed under Rule 12(b)
i6) would be sanctionable!"”?

Likewise, in Official Publications, Inc.
v. Kahle News Ca,™ the faillure to plead
predicate acts of fraud which formed the
basis for a RICO claim with sufficient
particularity did not support, in the Sec-
ond Cireuit’s view, the distict courl’s jim-
position of sanctions, Instead, said the
Court of Appeals, plaintiffs should have
heen allowed to “replead” their RICO
countss®

Note also that in Delta Education, Inc.
v. Langlois® failure 1o plead predicate act
frauds with sufficient particularity did not
result in sanctions®??

Rhoades v. Powell® provides a similar
example concerning the improper plead-
ing of a substantive provision of RICO
itsell as opposed 10 a badly pleaded
predicate act, Here, plaintiff had pleaded
the “person’ and “enterprise” as the same
entity in a circuit that had held against
this construction® The court refused Lo
impase Rule 11 sanctions, noting:

“The defects in the RICO claim
might be cured by amendment,
and the enterprise theory proposed
hy plaintiifs has found approval in
at least one reported decision.™

The court went on 1o characterize the en-
tire RICO v. Rule 11 cantroversy thusly:

September 1990




“The court is cognizant of the in
terrorem power of RICO and the
flurry of meritless RICO claims, but
at this stage of the proceedings
does not {ind plaintilf's claim so
patently meritless as to award sanc-
tions. Further, the court is alsp
aware of the use of Rule 11 for mere
harassment, a practice which dulls
the spirited advocacy that s the
liteblood of federal litigation, Al-
though such free-wheeling Rule 11
practice may be standard in other
federal districts of this state, it 1s not
approved by this court/ o6

Il all it takes to avoid the label of
“patently meritless” is for the plaintiff's
RICO theory to have found approval In
at least one reported decision, regardless
of whether that decision was rendered by
a trial court and subsequently vacated,
or written by an appellate court and later
overturned, it will be difficult indeed 10
construet a sanctionable RICO com-
plaint, no matter how improperly con-
ceived, Fortunately for hartted defen-
dants, failure of the plaintill to correctly
construct any part of the RICO pleading
still appears to be warthy of sanctions,

Failure to adequately plead thie predi-
cate acts along with an incorrectly al-
leged patter of racketeering aclivity, as
wall as a complete lack of RICO injury®”
Was vnnup.h o carn sanctions against the
plaintifi’s attorney in Heney v Farmer City
State Bank ana similar total failure in
light of advice from the court itself con-
cerning the deficiencies was apparently
meritless enough in Chris & Todd, Inc.
v. Arkansas Dept. of Fin. & Admin®

Thus, it appears that RICO s so un-
settled an area of law that almaost, but not
quite, any assertion made in connection
with it can appear to have been made in
good faith following reasonable inguiry?

The RICO cases that have resulted in
sanctions against plaintiffs have almost
unlversally been the result of conduct
concerning an egregious error in dealing
with the law of the underlying predicate
acts, not errors in dealing with RICO |-
self, unless the errors were of such
magnitude as to make it abvious that
RICO was only being used to hike up
potential settlement figures,

The upshot is that untll RICO is more
stccincly defined by the Supreme Court

The Alabama Lawyer

of the United States or limited by Con-
gress, defendants looking for a way 1o
beat back the onslaught of civil RICO
claims will largely be bluffing when they
fight back with requests for Rule 11 and
§1927 sanctions. Given the near im-
possibility of determining what a proper
RICO claim is, it seems likely that counts
will continue to be very hesitant in chai-
acterizing one as improper.
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Legislative Wrap-up

The Alabama Law Institute held its annual meeting at
the Alabama State Bar annual meeting in Mobile, Ala-
bama. The ollowing officers and executive committee
members were elected:

President - Qakley Melton, Jr, Monlgomery

Vice-president - lim Campbell, Anniston

Secretary - Bob McCurley, Tuscaloosa

Executive Committee:

Geoarge Maynard, Birmingham
Rick Manley, Demopolis

Yerta Samford, Opelika

Ryan deGraitenried, Tuscaloosa
ELC. Hornsby, Tallassee

Frank Ellis, Columbiana

1t was reported that since the last annual meeting of the

Law Institute, the Legislature passed the following acts:
Condominium Law Revision, Act No. 90-551
Adoption Law Revision, Act No. %0-554
Alabama Securities Acl, ACl Mo, 90.527

It was also noted that the Alabama Rules of Criminal
Procedure were adopted by the Alabama Supreme Court
to be eflective January 1, 1991,

The Alabama Supreme Court, after 15 years of study by
the Law Institute, has adopted the Alabama Rules of
Criminal Procedure 1o be elfective January 1, 1991, A copy
of these rules can be Iound in 260 S0.2d #3, dated June
28, 1990. The Alabama Bar Institute for Continuing Legal
Education and the Cumberland [nstitute lor Continuing
Legal Education are offering joint seminars this fall on these
new rules,

Legislatars recognized al the annual Bench and Bar
Lunchean far their sponsorship of Institute bills were
Senators Ryan deGraffenried, Charles Langlord, Frank Ellis,
Steve Windom, James Preuitt, and Jims Smith, and
Representatives  Jim  Campbell, Beth Marietta-Lyons,
Michael Box, GJ. Higginbotham, Bill Fuller and Bl
Slaughter.

The Alabama Law Institute presently has the lollowing
revisions under study in the Iollowing areas: probate
procedure, chaired by ET. Brown of Birmingham, Professor
Tom Jones as reperter; Business Corporation Act, chaired
by George Maynard of Birmingham, Professor Howard
Walthall and Professor Richard Thigpen as co-reporters;

by Robert L. McCurley, Jr.

Rules of Evidence, chaired by Pat Graves of Huntsville,
Professor Charles Gamble as reporter; Article 2A of the
LICC, chaired by Bob Fleenor of Birmingham, Protessor
Peter Alces as reporter.

Publications recently completed by the Instilute are:

Maded City Ordinances—In conjunction with the League
of Municipalities and the Alabama School of Law, the
Institute has developed a set of model city ordinances and
a program whereby small municipalities may request from
the League of Municipalities a law student to review and
compare their city’s code for deficiencies,

Pattern Criminal Jury instructions, 1990-—judge joe
Colguitt of Tuscaloosa as chief editor along with a
commiltee of circuit judges revised the Alabama Criminal
fury Instructions. These jury instructions were distributed
to each trial judge by the Administrative Office of Courts
and are available 1o practicing lawyers thiough the Ala-
bama Institute of Continuing Legal Education.

Alabama Election Handbook, 5th ed. 1990

Alabama Government Mapual, 8th ed,
Novembaer 1990}

Alabama Tax Assessors/Tax Collectors Handbook, 4th ed.
{avalable September 1990)

Alabama Legisfation—Cases and Statutes, 2nd ed. 1989

The legislative Process, A Teachers Guide to the
Alabama legislature, 2nd ed. 1989

(available

Robert L. MeCurley, Jr, 15 the
directar of the Alabama Law
institite at the University of
Alabama. Me roecoived s
ungergraduate and law
degrees from the Urtiversity
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Standards for Delay Reduction to Become
Effective October 1, 1990

On June 12, 1990, the Alabama Su-
preme Court adopted standards relating
to delay reduction,

The delay reduction standards adopted
bw the supreme court were recom-
mended by commitiees ol clrcuit court
judges and district court judges ap-
painted by Chief Justice Sonny Hornsby
in July 1989. The circuil court judges
committes was chaired by Judge Joseph
{3 Phelps of Montgomery; the district
courl judges committee was chaired by
Judge Gerald 5. Topazi of Birmingham.

These standards, generally referred to
as ime standards, are goals for case pro-
cessing and are designed to provide
clear, understandable benchmarks to
measure effective case management tn
the courts, They are nol intended {n any
way lo affect, enlarge or limit the substan-
tive rights of any party. While the time
stanclards provide uniform goals for the
enlire state, the commitlees and the su-
preme court recognize that because of
the disparnity from circuil to circuit in the
average amount of time required to dis-
pose of particular types of cases, the stan-
dards in some instances may provide
greater lengths of time than the average
amount of time generally required to dis-
pose of a paricular type of case in a par-
ticular circuit. The time standards are not
intended 10 be construed 1o suggest that
more time should be taken in reference
to such cases,

In developing the recommended time
stancdards, the circuil judges and districl
jucdges committees heled public hearings
in Birmingham in Nosember 1989 Court
officials, attorney orgamzations and other
interested parties and agencies were in-
vited 1o address the committees, In addi-
ion to receiving input from the public
hearings, the committees were assisted
by national experts In the area of case
management,

The American 3ar Association adopted
standards relating to courl reduction in
August 1984, Alabama is the 24th state

300

to adopt time standards; several other
states presently are considering adoption
ol time standards,

The State of Alabama—
Judicial Department
in the Supreme Court of Alabama
June 12, 1990
Order

WHEREAS, the Chief Justice of this
Court appointed committees of circuil
court judgres and district court judges to
study and recommend time standards or
goals for the processing of cases in Alas
bama's trial courts; and

WHEREAS, these commillees com-
pleted their study and filed on April 26,
1990, with this Court a “Repont of the Cir-
cuil Judges Time Standards Committee
and District Judges Time Standards Com-
mittee,”

NOW, THEREFORE, {T IS ORDERED
that the following standards relating 10
delay reduction be adopted as guidelines
for imely case management in the courts
ol this State:

Standards Relating to Delay Reduction:
I. Civil—

Circuit Civil—90% of all circuit civil
cases should be settled, tried, or
otherwise concluded within 18
months of the date of filing; 95% with-
in 24 months of filing; and the re-
mainder within 30 months of filing,
except for individual cases in which
the court determines, by written order,
that exceptional circumstances exist
and Ior which a continuing review
should occur,

District Civil—90% of all district
civil cases should be settled, tried, or
otherwise concluded within 9 months
of the date of filing; 98% within 12
months: and 100% within 15 months,

small Claims=90% of all small
claims actions should be concluded
within 4 months of the date of filing;

98% within 6 months; and 100%
within 9 months,

Il. Domestic Relations—

90% of all domestic relations mat-
ters should be settled, ried, or other-
wise concluded within 6 months of
the date of filing: 98% within 12
maonths: and 100% within 18 months,
except for individual cases in which
the court determines, by written arder,
that exceptional circumstances exist
and for which a continuing review
should ocour,

i1, Criminal—

Criminal Felony—90% of all circuit
felony cases should be adjudicated or
otherwise concluded within @ months
from the date of arrest ancd 100% with-
in 12 months, except for individual
cases in which the court determines,
by written order, that exceptional cir-
cumstances exist and fo which a con-
tinuing review should occur,

Circuit Misdemeanois—490% of all
misdemeanor cases in the circuil
court should be adjudicated or other
wise concluded within & months from
the date the circuit court ohtains jur-
isdiction and 100% within % months,
excepl for individual cases in which
the coun determines, by written order,
that exceptional circumstances exist
and for which a continuing review
should occur.

District Misdemeanars, Traffic, and
Conservation—920% of all misde-
meanaors, traffic, conservation, other
infractions, and nondelony cases
should be adjudicated or otherwise
condlucded within 3 months from the
date of the arrest ar citation; 98%
within 4 months; and 100% within 6
months.

Persons In Pretrial Custody—
Persons detained should have a deter-
mination ol custodial status or bail sel
within 72 hours of arrest, Persons in-
carcerated before trial should be af-
lorded priority for trial,
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Prefiminary Hearings—Where a pre-
liminary hearing is demanded or
otherwise set, 90% should be held
within 2 months from the date of ar-
rest: 98% within 4 months; and 100%
within & months,

V. Juvenile—

Detention and Shelter Care Hear-
ings—Detention and  shelter care
hearings should be held not more
than 72 hours, including weekends
and holidays, following admission to
any detention or shelter care facility,

Delingquency: Adjudicatony/Transler
Hearing-

Where a child is detained, 50% of
all adjudicatory/transfer  hearings
should be held within 1 month from
the date of admission e detention;
75% within 2 months: 90% within 3
months: and 100% within 4 months.

Where a child is not being de-
tained, 50% of all adjudicatoryftrans.
ter hearings should be held within 2
months from the date of the tiling of
the petition; 75% within 4 months;
90% within 6 months; and 100%
within 9 months,

Dependency/CHINS: Adjudicatory
Hearing—

Where a child has been removed
from the home, 50% of all adjudica-
tory hearings should be held within
1 month from the date of remeoval
from the hame: 75% within 2
months: 90% within 3 months; and
100% within 4 months,

Where a child has not been re-
moved (rom the home, 50% of all ad-
judicatary hearings should be held
within 2 months from the date of the
filing of the petition; 75% within 4
months; 90% within 6 months; and
100% within 4 months.

Delinguency/Dependency/CHINS:
Dispositional Hearing—

75% of all dispositional hearings
should be held within 1 month of the
date of the adjudicatory hearing; 90%
within 2 months; and 100% within 3
months.

Dependency: Review/Delermina-
tion of Reasonable Ffforis—
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100% reviewed by the court, admin-
istratively or formally, and/or determi-
nation of reasonable efforts made
within & months after adjudication
and at least every 12 manths or more
frequently as required by law until the
case is closed.

Paternity—100% of all paternity
cases should be adjudicated or other-
wise disposed of within either 12
months of ta) successful service or (b
the child's reaching 6 maonths of age,
whichever occurs last,

Child Supporn—90% aof all child
support actions should be adjudicated
ot otherwise concluded within 3
months of the date of service; 98%
within 6 months; and 100% within 12
months.

Comment: Time standards are
goals for case processing and are
designed to provide clear, under-
standable benchmarks 1o measure
elfective case management in the
coutts, They are not intended in
any way to affect, enfarge, or limit
the substantive righls of any pany
ligant. Judges must continue to be
sensitive not only o the quantity
anct timeliness of cases disposed ol
but also to the mandates of justice.
No defendant should he released,
nor should any case be dismissed
or prejudiced, for the sole reason
that trial settings or other disposi-
tional actions exceed the lime stan-
dards herein presented, Nothing
herein contained shall he con-
struec 1o affect the substantive
rights af any party.

In developing these standards, a
guiding principle has heen that
there should be unitorm standards
for the entire state. In some in-
stances, there are reasons beyond
the court’s control which contrib.
ute to the wide disparity from cir-
cuit to circuit ir the avwrage
amaount of time required to dispose
of particular types of cases. In rec-
ognition of this fact, some of the
recommended standards, therefore,
may provide greater lengths of time
than the average amount of time
generally required (o dispose of a
particular type of case in & partic-

ular circuit. Mowever, it is certainly
not intended that these standards
be construed to suggest that more
time should be taken in reference
to such cases,

Circuit Court Ciwil: Within the
meaning ol these standards, the
computation of time shall begin
upon the courts oblaining jurisdic-
tion by the filing of an original
pleading or upon receipt of a case
by transfer, appeal, or remand. A
case shall be deemed disposed of
when the courl makes a final judg-
ment as to the last remaining party
and as to all ol the claims,

The committees have identified
certain cases which might consti-
tute exceptional cases, including,
but not limited, 10

» Prabate cases where there (s pro-
tracted, on-going administration;
Cases in which progress has been
slowed or halted by ancillary
declaratary judgment actions or
receiverships;

Adult protective service cases;

Cases that have late interventions,

substitutions, or additional parties;

Cases wherein a party has died and

a revival or substitution of parties

is in order;

Cases wherein the benefits of the

Soldiers” and Satlors’ Civil Relief

Act hawe been invoked;

Cases wherein mistrials or hung

juries are declared;

Complex professional  liability,

products Hability, or class action

cases; and

Cases in which the suggestion of

bankruptey has been made,

Circant Court Criminal: Time goals
in eriminal cases must be triggered
by the date of arrest, Public percep-
tion is focused on the total lapse of
time  between  arrest and  trial,
Therefore, to be meaningful, stan-
dards or goals must acddress the en-
tire process,

With respect to the time period
between arrest aned preliminary
hearing, attention is invited to Rule
5.1 ol the Alabama Rules of Crim-
inal Procedure, adopted May 31,
1990, and effective January 1, 1991,
which would allow a defendant 30
days from arrest to demand a pre-
liminary hearing and reguire that

k{d}}




the hearing be held within 21 days
from the demand. See Section
15-11-1, Code of Alabama 1975.
Rule 54tb) of the Alabama Rules
of Criminal Procedure provides
that if probable cause is established
ar il a hearing is waived or not de-
manded, “the district attorney shall
present the complaint to the grand
ury by the end of its present ses-
sion, if the grand jury is in session
or is subsequently recalled into ses-
ston, but in no event fater than the
heginning of its next term.” Section
12:16-190, Code of Alabama 1975,
requires empaneling at least two
grand juries each year and provides
that the juries, “when they have
completed their labors” may be
placed in recess subject o recall.
It a grand jury is kept elther in ses-
sion or on call at all times, there
should be no problem in providing
a timely grand jury to which the
district attorney could present com-
plaints, Although not within the
scope of this report, the cormmit-
tees feel thal a study should be
conducted with a view loward
eliminating the necessity of grand
jury action in most criminal cases,
The term "adjudicated or other-
wise concluded” shall be satisfied
by adjudication of guilt. Sentenc-
ing should be accomplished ex-
peditiously, particularly when the
defendant is in confinement,
Cases in which the defendant is
granteg treatment as a youthful of-
fender should be adjudicated or
otherwise concluded within the
time standards established for
felony cases,
it is recognized that exceptional
circumstances may exist in a hm-
iteed number of cases which pro-
hibit their canclusion within the
12-month goal. Examples ol cases
in which exceptional circum-
stances may exist include, but are
not limited to, the following:

Cases in which the defendant
has been committed to a psychi-
atric facility for evaluations or
treatment;

Cases in which the defendant
is incarcerated in another juris-
diction or has escaped after ar-
rest; and
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Cases in which pretrial ap-
peals have been filed or which
have been continued by the
grand jury after initial presen-
talion,

These standards shall in no way
affect, enlarge, or imil the substan-
tive or constitutional nghts of crim-
inal defendants, Specifically, they
are not intended to, and shall not
be construed as establishing stan-
dards for speedy trials as contem-
plated by the Constitution of the
United States or the Constitution of
the State of Alabama. Rather, these
standards are a case management
ool which addresses cases in the
aggregate and not in the partic ular,
It is recognized that each case
stands on its own merils,

Circuit Court Misdemeancor: The
circuit court obtains misdemeanaor
jurisdiction in various ways. For
reasons Of consistency, hime stan-
dards for circul misdemeanors
should be triggered by the date jur-
isdiction s obtained, The same
considerations for excepticnal cir-
cumstances as set forth for circuil
court felany cases should apply 1o
misdemeanor cases,

District Court Felony: The com-
mittees recommend that a district
court felony case be considered
disposed of when 1he judge binds
the case over Lo the grand jury o
when the 30-day time limit for fil-
ing a request for preliminary hear-
Ing has tf:«.pire{i withoul a reguest
having been liled or where the de-
lendant has been indicted.

Pretrial Custody: Persons  de-
tained should hinve a determination
ol custodial status or ball set with-
in 72 hours of arrest. The commit-
tees recommend that In the event
a dlistrict judge is not available, the
presiding circuit judge should ap-
point a circuit judge to handle the
pretrial hearing, One impediment
to proper implementation of the
72-hour hearing provision is the
fact that a person can be detained
in a city jail without notice heing
sent 1o the district court. The com-
mittee recommends that cach juris
diction adopt procedures to pre-
vient this situation from occurring,

Domestic Relations: The com-
mittees recommend hat, for the
purpose of lime standards, no dis-
tinction be made heiween con-
tested or uncontested aclions,
because the only uncontested
cases which would not be dis-
posed ot within the proposed time
limits would be those which pre-
sented procedural or discretionary
problems of an individualized
pature which would nat he subject
to generalized tme standards, The
committees also recommend that
no distinction be made between in-
itial filings or filings lor moditica-
tion of prior actions, because the
issues and burdens in modification
praceedings are often as difficull as
or more difficult than those pre-
sented in initlal proceedings. The
committees do not recommend
time standards for temporary/pen-
dente lite hearings because the
granting of such hearings is discre-
tionary and is, to a greal extent,
dependent on court stalling in
various jurisdictions.

Juvenile: The same basic time
standards for dispositions should
apply 1o all juvenile cases, whether
matters of delinguency, dependen-
cy, or CHINS, but disposition
should be given priorily in cases
where a child is being detained or
has been removed from the family
pending hearing,

Review/Determination of Rea-
sonabsle Efforts: Dependency cases
are usually before the court for
years alter adjudication to ensure
that these cases are continually
monitored and thal appropriate re-
views and determination of reasan-
able efforts are made with regard
o reuniting families or providing
permanent  placements for chil-
dren, Considering the extremely
wide vanety of cases and individ-
ualized problems which are in-
valverd, the commiltees do not feal
that a percent factor time standard
would be appropriate with regard
1o review and determination ol rea-
sanable efforts. Public Law 96.272
sels forth specilic standards for re-
views and reasonable effarts deter-
minations, These federl standards
shoold be met in all cases,
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Paternity; With respect 1o pater-
nity cases filed under the Uniform
Parentage Act, the commitiees feel
that standards required by federal
law are reasonable, panicularly
considering the substantial delays
in such cases required by necessity
for blood andfor genetic testing.
The general federal standard is that
all paternity cases be disposed ot
within one year of the later of (a)
successful service of process or (b)
the child’s reaching six months of
age (genetic testing is not available
until the child has reached six
months of agel.

Child Support Enforcement: The
standards for expedited process re-
quired for Title IV-D child suppont
cases by federal regulation and by
Rule 35, Alabama Rules of Judicial
Administration, should apply to all
child support actions, and no dis-
tinction should be made between
Title IV-DD cases and other cases, It
is important to note that the current
time standards lor the purposes of
expedited process run from the
date of service and not the date of
filing. The committees, therefare,
recommend that time standards for
all child support actions also run
from the date of service.

The Count recognizes that it may not
be possible to achieve these standands in
every instance; nevertheless, the Court
envisions that judges shall make every
conscientious  effort 1o meet these
standards,

IT 15 FURTHER ORDERED that the fol-
lowing recommendations of the commit-
tee be implemented by the counts and
the appropriate agencies of the Unified
Judicial System:

1, Case Management Plans

Each circuit and district court

should establish an eflective case
management plan which will pro-
mote compliance with the recom-
mended time standards and eliminate
unnecessary delay in the processing
of cases, Such a case management
plan should provide tor:

A, Judicial supervision and early
and continuous control of all
cases, including the setting ol
civil ane criminal dockets under
the supervision of the trial judge
or court administrator, where
availahle,
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B. Specialized procedures for the
handling of cases involving
complex substantive or proce-
cural jssues,

C. Intermediate lime frames for
critical events in the processing
of cases which can be moni-
tored by the count to ensure
compliance,

[ Trial setting policies which will
reasonably assure that cases
scheduled for trial on any given
date will be reached.

E. Setting of triaks for a date certain,

F. Strict policies on continuances,

C. Where teasible, individual
dockets shouid be adopted in
multi-judge creuits where more
than one judge is assigned to a
division of the court.

Comment: Judiclal commitment
is ossential 10 a successiul case
management program. Once an
action is filed, it is the responsibili-
ty of the court 1o ensure that the
tssue is expeditiously brought to
conclusion, Research indicates thal
those courts which are maost suc-
cessful in reducing unnecessary de-
lay are those which instigate
control at an early poinl, eg,, ime
ol filing, and maintlain continuous
supervision through each discrete
processing phasz, It is equally im-
portant that courts require all trials
to he set for a date certain, Court
dockets should be structured o
reasonably ensure that all trials
scheduled for a specific date will,
in fact, be tried, Continuances
should be granted only in excep-
tional circumstances when sub-
stantial good cause requires.

Il. Exceptional Cases

Exceptional cases in which the
court’s junsdiction is staved or pre-
cluded may be transferred from the ac-
tive docket to an  administrative
docket. For statistical purposes, a case
will be considered “disposed of”
when it is transferred to the admini-
strative docket, When a case is ready
for action, the court must enter an ap-
propriate order for linal disposition or
for return to the act we docket. Return
to the active docket will not constitute
a new case tiling. Cases on the adnin-
istrative dockel should be reviewed at
least once a year,

A, Circuit and District Court Bankrup-
tcy Cases: It the suggestion of bank-
ruptcy has been made in a circuit
or district court case, in lieu of the
procedure stated in the previous
paragraph, the courn is authorized
to remove the case without pre-
judice from the active docket to be
reinstated without costs at such
time the case is no longer stayed

by bankruptey.

B. Estate Cases (Guardianship, Re-

ceivership, or Pro Ami): Currently,
the law provides far the transfer of
prahate cases (o circuit court but
does not provide for their retumn to
probate court. For the purposes of
these nme standards, such cases
shall not he considered.

Commenl: Section 12-11-4),
Cadle of Alabama 1975, could be
amended to provide for the trans-
fer of cases back 1o probate court.
This change would allow the
courl lo recerve a case (rom pro-
hate court, rule on issues at fuirs-
tion, and then transter the case
back ta probate court for adminis-
tratton.

C. Civil Settled/Paying Docket: An ad-

ministrative dockel may be estab-
lished specifically for the settled/
paying docket. Upon receipt of the
signed agreement between the par-
tes, the court would enter an order
removing the case from the active
docket and placing it on the ad-
ministrative docket, The clerk
should maintain a separate docket
book for the cases placed on the
settled/paying  administrative
docket. Upon completion of the
agreement, the parties would notify
the cotirt and these cases would be
removed from the administrative
dockel.

i, Withdrawing and Filing of Circuit

Criminal Cases

Uniform procedures should be
established to provide for the timely
withdrawing and filing of circuit court
criminal cases, Rule 16(c) of the Ala-
bama Rules of Judicial Administration
provides that the court, on its own mo-
tion, may direct the distncl altorney
to withdraw and file ciminal cases in
which an arrest warrant has bheen
twice returned “nol found.”
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IV. Alias or Capias Warrants in Criminal

=

Casos

All criminal cases in which alias or
capias warrants have been issued
should be counted as disposed of
cases for statistical purposes. If the de-
fendant s arrested, the case should be
adjudicated in the normal manner but
should not be counted as a disposi-
tion, Currently, traffic cases in which
an alias and/or UTTC 6B has been
issued are counted as disposed of and
future resolution of the case (s treated
in the same manner,

Judicial Education

The Alabama Judicial College, a
division of the Administrative Office
ol Courts, should provide orientation
and continuing education to judges,
court clerks, and other court officials
on time standards and case manage-

other court ofticials be provided
comprehensive and continuing ed-
ucation on the fundamental con-
cepts of court management as well
as specific procedures, processes,
and technologies which have been
effective. Such programs should in-
clude education and training ser-
vices offered by state and national
Organizations.

The support of the Bar, district at-
torneys, law enforcement, proba-
tlon officers, and other officials
with interest in the judicial process
is important to the effective opera-
tion of courts, The Alabama Judi-
cial College is urged to coordinate
with representatives ol such groups
ot organizations In developing
aducational or informational pro-
REAMS 0N CA5¢ Managemaent pro-
cedures,

the monitoring of the achievement ol
the time standards or goals in each cir-
cuit and district court, Reports should
he prepared and provided all courts
on no less than a semiannual basls,

VII, Technical Assistance

The Administrative Otfice ol Courts,
upan request, should provide techni-
cal assistance to any district or circuit
court in developing case management
plans, Where a court is identified as
nat substantially achieving the time
standards goals, the Acdministrative Of-
fice of Courts should be available to
review the court’s case management
plan and operating procedures.
Recommendations for improved case
management procedures shall be pre-
pared and submitted to the court for
review and consideration,

This order shall be effective Octaber

ment procedures,

Commert: If courts are 1o estab-
lish and maintain successiul case
management programs, it is essen-
tial that judges, clerks of coun, and

1, 1990,

VI, Reportiog and Monitoring
The Administratve Office o1 Courts
should develop uniform procedures
ior the reporting of case actions and

Hormsby, CJ)., and Maddox, Jones,
Almon, Shores, Adams, Houston,
Steagall, and Kennedy, JI, concur. 1l

NOTICE

The Labor and Employment Law Section of
the Alabama State Bar will hold its annual fall
seminar in Gulf Shores October 5 and 6 at
Summerchase Condominiums. The seminar
includes a survey session for the beginning
practitioner or one who wishes to become
generally familiar with the field. Other ses-
sions will cover issues such as Title VII, the
Age Discrimination in Employment  Act,
ERISA, and other areas of impartance for law-
yers with a general practice in the labor and
employment area. The cost is $125 for mem-
bers and $155 for non-members. Register for
the seminar by contacting Joseph Spransy,
.0, Box 10406, Birmingham, Alabama
315202, Phone (205) 254-7252,

Accommodations are available at the Sum-
merchase Condominiums at P.O. Box 2344,
Gulf Shores, Alabama 36542, Phone (205)
981-9731 or 1-800-722-GULF.

NOTICE

The Supreme Court of Alabama has adopted
new Alabama Rules of Professional Conduct
(superseding the Code of Professional Respon-
sibility); new Alabama Rules of Disciplinary
Procedure (Interim) (superseding the Alabama
Rules of Disciplinary Enforcement); and new
Alabama Standards for Imposing Lawyer Dis-
cipline.

These three new sets of rules and standards
hecome effective January 1, 1991, These rules
and standards will be published in a Southern
2d Advance Sheet dated on or about Septem-
ber 13, 1990, and then in Alabama Reporter.
The Southern 2d Advance Sheet publication
will be in a special “Alabama Edition" mailed
only to subscribers with Alabama mailing ad-
dresses.
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Opinions of the General Counsel

The following are cases of interest involving lawyer discipline
in other states,

Bankruptcy

In re Anonymaus: Bar applicant may not be denied admis-
sion 1o practice law solely because applicant filed petition for
bankruptey. However, an applicant may be denied admission
based on a “lack of financial responsibility” (NY, C.App. No.
251, 11/30/89),

Hippard v. California State Bar: Lawyer may not be denied
reinstatement solely because he filed for bankruptcy and there-
by discharged debts to his clients and to the Client Security
Fund, but state bar may pmperly consider as an indicator of
requisite rehabilitation, absence of lawyer's efforts to make any
restitution, Reinstatement denied. (Calif. SC., No. 5008378,
1211/89),

Fees

Estate of Callaghan v. Parkhurst: Lawyer retained on contin-

gent fee basis and then discharged by client may sue o recover
reasonable value of histher services to date of discharge even
if client’s case has not been tried or settled, This court rejecls
rule (adopted in California) that the right to recover legal fees
does not accrue untll the occurrence of the contingency, e,
money damages recovered by client. Instead, court adopts a
“flexible” rule giving trial court the discretion 1o allow the
lawyer to sue immediately if the client alreacdy has a “ready
source of payment” (Illinois App. Ct., 3d Dist., No. 3-89-0002,
9/7/89).
District of Columbia Bar tegal Ethics Committee: Lawyer's one
third contingent fee in case resolved by structural settlerment
must come from one-third of initial lump sum payment plus
one-third of each periodic payment received by the client, un-
less lawyer and client have agreed to different method of cal-
culating the fee, (Opinion 208, 11/21/89),

Philadelphia Bar Association Professional Guidance Com-
mittee; Lawyers whose dissolution agreement will form two
firms and calls for division of cases and contingent fees upon
termination of present firm must inform clients of proposed fee-
splitting and may not divide fees in any case in which a client
objects,

West Vieginia Siate Bar Commitiee on Legal Ethics v. Gal-
lager: Lawyer's 50 percent contingenlt fee (or simple personal
injury case, requiring less than 17 hours of work to achieve
settlement, was clearly excessive and warrants both public rep-
rimand and restitution. Client who was unable 10 read and
write was injured while a passenger in her son's car. She did
not wish 1o sue but merely wanted lawyer 1o negoliate with the

by Robert W, Norris, General Counsel

insurance company. The respondent lawyer ohtained the
client’s medical records, made a settlement offer and accepted
the insurance company's first counter-offer. The lawyer's fee
was not discussed nor was a written fee contract executed.
WAV, Sup. Ct. App., No. 18701, 1/24/89) (Note: The proposed
Rules of Professional Conduct of the Alabama State Bar adopt
a “clearly excessive” standard).

Loans to judges

I re Lidov: Lawyer loaned $4,000 in cash to judge for “cam-
paign purposes!” Lawyer had no cases before the judge at the
time, but two cases were later assigned while the loan was out-
standing. While DR Z110(A) permits lawyers to make campaign
contributions to judges this was deemed a violation because
it was made directly to the judge and not to the judge's cam-
paign commitiee, The lawyer was suspended for six months,
1544 N.E, 2d 294 (Ill. 1989)).

in re Chatz: Liowyer loaned judge $5,000. Unlike Lidov there
was no evidence thal it was for campaign purposes, Although
the record revealed no evidence that the lawyer sought favors
from the judge, his firm did have cases before the judge and
the court was “disturbed” that the lawyer did not disclose the
loan to opposing counsel in this case, [546 N.E, 2d 613 (],
1989)].

Loans from clients and other business transactions

in re Imming: Lawyer borrowed money from eight clients ta
support his failing plastics manufacturing business, At the time
the loans were made the lawyer was periorming some legal
services for them or had performed legal services within a
elatively short period of time. The lawyer did not advise the
clients of the financial status of the company or himself nor
did he advise them to seek the advice of other counsel. The
lawyer contended that the Code did not apply because al the
lime of the loans the parties involved were not in an attorney-
client relationship with him. The Court ruled that misconduct
would have been established even if the creditors had not been
clients since his failure to disclose the financial problems of
the company to financial investors would have evidenced a
lack of persanal honesty, A two-year suspension was imposed
as a “deterrence to impress upon the lawyer and others the
absolute necessity of full disclosure in business transactions
with clhients” (Ill, SC., No, 67738, 9/27/89),

In re Spear: A lowyer was suspended for five years for enter-
ing into a real estate deal with a client without informing the
client of the questionable legality of tax advice he gave or with-
out giving the client specific advice about seeking independent
counsel, The Cour said, “To minimize ethical problems, no
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lawyer should allow a client to invest or
oltherwise participate in a lawyer's busi-
ness venture unless the client obtains in-
dependent legal advice, Nothing else
will protect the profession’s integrity and
the public interest” (Ariz. SC., No.
SB-88-00090D, 5/16/89),

Matter of Urbanich: Lawyer given a
public reprimand when he, while en-
gaged in a real estate venture which was
in financial difficulty, sold a lot and used
the down payment for other purposes, In
addition, he continued to accept de-
posits for construction of homes he
knew, or should have known, would
never be buill, The Court said:

“As this case illustrates, lawyers
wha embark on speculative busi-
ness ventures expose themselves to
risks not borne by members of the
bar who confine themselves to the
practice of law, We need not deter-
mine the lowswater mark for non-
lawyer businessmen to affirm that
lawyers should be above-hoard in
their business transactions. A law-
yer who acts dishonestly discredits
the reputation of all lawyers!” [566
A, 2d 814 (N, 1989)].

Advertising and solicitation

Rose v, State Bar: Lawyer for accident
victim may contact other victims to in-
vestigate and develop evidence in sup-
port of client, A lawyer who conlacts
victims for legitimate investigative pur-
poses is not barred from then represent-
ing them if they request, although
unethical to directly solicit such employ-
ment. [779 P 2d 761 (Calif. 1989)).

Matter of Caola: A lawyer received a
public reprimand for sending a letter to
a prospective client containing misrep-
resentation of his background and experi-
ence as a criminal defense attorney. The
lawvyer acknowledged that he engaged in
“puffery” The Committee on Advertising

said, “The retention of legal counsel s
fundamentally different from the pur-
chase and use of ordinary consumer
products , . , , The choice of an attorney
is far more important than that of a laun-
dry detergent or household appliance”
[564 A. 2d B42 (N.]. 1989)),

California State Bar Standing Commit-
tee on Professional Responsibility: A
lawyer cannot shield improper solicita-
tion from scrutiny by securing a waiver
of such conduct from the client in the re-
tainer agreement. Such a waiver would
not relieve the lawyer of his professional
obligations under the Rules of Profes-
sional Conduct, which are designed to
protect the public.

Reciprocal discipline

In re Allred: Lawyer disbarred by
federal appeals court for failure to com-
ply with orders of that courl, Upon re-
view of facts, state court imposed public
censure and one-year supervised proba-
tion, including condition that lawyer
abstain from alcohol use and continue
with alcohol counseling. [777 B 2d 905
(N.M. 1989)).

Disability defense

fn re Hoover: Lawyer who misappro-
priated substantial sums of money from
his client suffered from bipolar manic de-
pressive psychosis. Psychiatrists believed
lawyer M'Naghten insane at the time of
the misappropriation. Court held that
mental illness may be used in mitigation
but is not a per se bar to imposing sanc-
tions on a lawyer for ethical violations,
The court also held that the lawyer is not
deprived of equal protection of the law
simply because he, as with other lawyers,
is subject to bar discipline for conduct
that could not have formed the basis for
criminal prosecution, [Ariz. 5C,, No.
SB-88-0029-0), 7/28/89)). |
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Letters to
the Editor

I must have said thank you a million
tlimes in the last three manths. You might
think that after that many times it would
hecome meaningless, or perfunctory at
best. Let me tell you that is (urthest from
the truth, | have grown to appreciate
people—some of whom | rever knew ox-
isted before March 17, 1990 [when Elba
flooded], | am amazed that help has
come so often from places least ex-
pected.

My partner, Mark Vaughan, and | have
found new reasons to take pride in this
fraternity of lawyers. Dozens of our col-
leagues have come to our aid, and hawe
provided us with valuable langible ad.
| am dictating this letter on a machine
that was collected from some good law-
yer It Isn't new, and it isn't the most
modern equipment available, but it
works, It helped get us back in business,
and it is something that we did not have
to buy two months ago. This dictating
machine is just one of several items that
have been so generously given,

| extend cur warmest appreciation and
thanks to the Alabama State Bar and my
fellow lawyers. In fact, | even extend my
congratulations because | think that an
organization that could perform so well
under these circumstances deserves con-
gratulating. | take pride im being a
member,

Robert E. Cannon,
Cannon & Vaughan,
Elba, Alabama
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Recent Decisions of the
Supreme Court of Alabama

Civil procedure . ..

Rule 4.3(d) (1) requires facts

showing an avoidance for

service by publication

Fisher v. Amaranent, 24 ABR 2040
(April 27, 1990), Amaraneni fited suit
against the Fishers and engaged a pro-
cess server to serve them, The process
server made six unsuccessiul attempts
o serve the Fishers at their residence,
Process was eventually returned to the
clerk’s office marked “Not Found!”
Amaraneni filed a motion to have ser-
vice by publication under Rule 4.3,
ARCP, and executed an alfidavit
mentioning the six unsuccessful at-
fempts at service and stated “deien-
dants are avoiding service!” The coun
granted the motion and entered a de-
fault judgment, Eventually, the Fishers
became aware of the defaull judgment
and filed a Rule 60(bi4), A RC.P, mo
tion for reliefl maintaining that the
judpment was void because they were
not properly served. The trial court
denied the motion, and the Fishers ap-
pealed. The supreme court reversed,

The Fishers maintained that Amar-
aneni had failed to aver in the af-
fidavits facts showing that they had
avoided service of process. The

supreme court agreed. The official
comments 1o Rule 4.3(c) state, "More
than mere inability to find the defen-
dant is required because the use of the
term ‘avoidance’ of service!” The rule
requires an element of culpability, The
conclusory statements made in the af-
fidavit coupled with the process
server's failed attempls 1o perfect ser-
vice and his later endorsement on the
process “Not Found” are insufficient
to satisty the requirement ol rule
4.3d)1), so that service by publication
wits improper.

Civil procedure . ..
discovery precedes, not follows,
determination of merits of
litigation

Recent
ecisions

by John M. Milling, |r.,
and David B. Byrne, Jr.

Ex parte Kershaw; Inc, (Re; Kershaw,
inc. v. Kershaw), 24 ABR 1868 (Apnil
20, 1990), The petitioner sought reliet
in circuit court asking that defendants
be held in civil contempt for an al-
leged violation of a non-competition
agreement and an Injunctive order. Al
the same time, petitioner served inter-
fﬂg{ll(]l"ll“' .'Il"id a ﬂ','qlit‘ﬂ |Il‘.'|lf' :lr()l’llll'-
tion of documents seeking to discover
information pertaining to the transac-
tions alleged in the contempt petition,
Defendants objected to the discovery
on the grounds of relevaney and con-
fidentiality. Petitioner flled a motion
to compel the discovery, and defen-
dants produced certain documents for
an in camera inspection by the trial
judge. The court stated it would leok

john M. Miliing,
I, 15 a member of
the firm of Hill,
Hill, Carter, Fran-
co, Cole & Black in
Muontgomery, He
is a graduate of Spring Hill College
and the University of Alabama School
of Law. Milling covers the civil portion
of the decisions.

David B, Byrne, Jr,
is a graduate of the
University of Ala-
bama, where he
receivied hoth his
undergraduate and
law dogrees. He is a member of the
Montgomery firm of Robison & Belser
and covers the criminal portion of the
decisions,
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al the documents 1o delermine If the
documents evidenced a violation of its
injunctivie order The count subsequently
denied the petilioner's motion. The peti-
lioner requested the supreme court to
order the defendants to respond to the
discovery and the supreme court granted
the writ,

The supreme court noted that when
assessing claims of confidentiality or
privilege in discovery maltlers, it 1s ap-
propriate tor the trial judge o conducl
an in camera inspection of the docu-
ments, Where portions of the documents
are discoverable, the trial judge might
“excise” thase partions of the documents
which it finds ta be confidential or priv-
ileged. This procedure allows the party
seeking discovery to obtain the informa-
tion he legitimately needs, while, at the
same time, preserving the adverse party's
confidences, Materials not produced
should be placed in a sealed envelope
in the custody of the clerk for preserva-
ticn. tn this case, the court did not in-
spect the documents to determine if they
were confldential or privileged, but
tather to determine if they violated the
injunction, In doing so, the courl re-
versed the function and purpose of dis-
covery in that discovery precedes, not
tollows, a determination of the mertts of
the litigation.

Municipal law ...

$100,000 cap subject to §8-8-10

Elmore County Commission v,
Ragona, 24 ABR 1893 (April 20, 1990,
Ragona obtained a $136,750 judgment
against Elmore County and some indivil-
uals in a personal injury action. The
County paid $100,000 in court to satisty
the judgment. Ragona (iled a motion (o
have the $100,000 released to her and 1o
have post-judgment inlerest set under
88-8-10, Ala, Code (1975), The county
asserted that $100,000 was the maximum
amount recoverable from 1t under
511-93-2, Ala. Catle (1975). The trial coun
released the $100,000 to Ragona and
awarded her post-judgment interest in
the amount of $32,317.81. The county ap-
pealed and the supreme courl affirmed,

in a case of initlal impression in Ala-
bama, the supreme court held that the
$100,000 cap established by §11-93.2
does nol preclude the operation of
§8-8-10, and that the county is liable for

108

interest on & $100,000 judgment even
though that would allow a total recovery
to exceed the $100,000 cap. The supreme
courl reasoned that had the Legislature
wanted ta limit the effect of §8-8-10 il
could have easily done so in §11-93.2,
The court noted that §8-8-10 is designed
lo encourage everyone, counties as well
as private citizens, 10 avoid unnecessary
litigation and to promptly pay judgments.
The supreme court also noted that it has
recently held that nterest on worker's
compensation judgments is allowed be-
cause it encourages prompt payment and
discourages long delays and frivolous
appeals.

Real property ...

§6-5-235, ef seq. is remedial and

liberally construed

Spencer v. West Alabama Properties,
fnc., 24 ABR 2163 (May 4, 1990), West
Alabama purchased land from Campbell.
I paid $10,000 cash and executed a pro-
missory nole lor the balance. It secured
payment of the note by executing a morl-
gage covering the land. West Alabama
defaulted and Campbell foreclosed and
purchased the land at public auction.
Campbell sold the land 1o Spencer. One
day before expiration of the statulory
redemption period, West Alabama filed
a complaint initiating redemption and
tendered its personal check to redeem
the fand. The check was deposited in an
interest-bearing account by order of the
court, Two days afler the redemptive
period ran, the check was honored by the
bank. The trial court allowed redemp-
tion, Spencer appealed maimtaining that
§86-5-235 and 238, Ala. Code (1975) re-
quire "payment” within the redemptive
period. Spencer argued that tender of a
check was not cash or its equivalent and
was not “payment” The supreme court
disagreed and aflirmed.

he supreme court stated that because
the word “payment” as used in the statute
is not entirely clea, it should be con-
strued so that neither party is unfairly ad-
vantaged, The purpose of the statute is
to allow the defaulting purchaser the op-
portunity to redeem the property that has
heen lost by foreclosure. The statutory
rights of redemption are intended to
"rescue” from “sactilice” the property ol
a debtor. West Alahama made a good
faith effort 1o pay the amount due, Strict

interpretation of "payment” would serve
only to defeat the legislative intent
behind the statute,

Worker’s compensation . . .

§25777(a) applied

Radiology Associates, PA. v. 8t, Clair
fimber Co., 24 ABR 2141 (April 27, 1990).
Campbell injured his back while work-
ing within the line and scope of his
employment, He sued his employer for
worker's compensation benefils and later
amended his complaint to include St.
Clair, alleging that he was also an
employee of St Clain The trial court
eventually entered a consent judgment
whereby St. Clair agreed to pay all nec-
essary medical costs directly related 1o
the accident, Subsequently, Radiology
Associates, one of Campbell's health care
providers, filed suit against St, Clair and
its warker's compensation carrier alleg-
Ing that they were responsible for Camp-
bell's medical bills, Defendants argued
that there was no contractual relationship
hetween them and the plaintiff, and the
court granted defendants’ maotion o dis-
miss. The plaintiff appealed, and the
supreme court affirmed,

The supreme courl noted that
§25.72.77(a), Ala, Code (1975) gives the
employer the right to select the doctor
for the employee. However, "if the em-
ployee obtains medical treatment from a
doctor of his choice, the employer will
nol be held liable for the cost of treal-
ment,” if the employee ootains his own
doctor without the approval of the
emplayer. Plaintiff produced no evidence
that defendants agreed that plaintiff
could treat Campbaell at their expense or
thal delendants consented 1o plaintiff’s
treatment of Campbell, Accordingly, de-
tendants were not contractually liable to
pay Campbell's medical bills,

Recent Decisions of the
United States Supreme Court

Double jeoperdy clause—new test

Grady v, Corbin, 89-474, 58
Usiw __ (May 28, 1990}—Does the
Constitution’s double jeopardy clause
prolect someone against being pros-
ecuted for an alleged offense based on
conduct for which he or she already has
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heen prosecuted? The Supreme Court, in
a hive-to-four decision, answered yes,

In an opinion authored by Justice
William |, Brennan, the Cour scrapped
a double jeopardy test it had used since
1932, The Court's earlier construction ol
the double jeopardy clause held that suc-
coessive prosecutions under separate sta-
tutes were barred il each required the
same proof, The new test is whether the
alleged offense is based on the same
conduct, Justice Brennan reasoned that,
“The Double Jeopardy Clause bars any
subsequent prosecution in which the
government, to establish an essential ele-
ment of an offense alleged 1n that pros-
eculion, will prove canduct that consti-
tutes an offense for which the defendant
has already been prosecuted.”

Justice Scalia joined by Chiel Justice
Rehnquist and Justice Kennedy dissented
with the following words: “If the Double
|eopardy Clause guaranteed the right not
1o be twice put in jeopardy for the same
conduct, it would bar this second pros-
ecution. ., , . But that clause guarantees
only the right not to be twice put in
jeopardy for the same offense”

Pretrial detention and procedural
defecls

United States v. Montalvo-Murilio,
B9-163, 58 LISIW _ _ (May 28, 1990)
—Must a defendant who otherwise could
be held in pretrial detention be freed on
bail if not given a pretrial detention hear-
ing at his first judicial appearance betore
the magistrate as required by the Bail Re-
form Act of 1984¢ The Supreme Court,
in a six-to-three decision, said no.

Justice Kennedy, writing for the majori-
ty, held, “The safety of sociely does nol
become forfedl to the accident ol non-
compliance with statutory time limits
where the government is ready and able
to show release on bail is not feasible”
Justice Kennedy said, “Neither the time
requirement nor any other part of the act
can be read o require, or even suggest,
that a timing error must result in the re-
lease of a person who should otherwise
be detained”

Inventory search of automobile’s
closed containers

Florida v Wells, B8-1835, 58 USIW
4454 (April 18, 1990)—I1s physical evi-
dence seized In an inventory search of
a car impounded by police admissible if
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there was no official policy governing
which closed contziners are to be
opened during inventory searchest The
Supreme Courl, in a unanimous deci-
sion, answered no,

Following his arrest for DULL Wells gawe
the Florida Highway Patrol permission 1o
apen the truck of his impounded carn An
inventory search of the car wirned up two
marijuana cigarette butts in an ashtray
and & locked suitcase in the trunk, The
suitcase was torced open and revealed a
garbage bag containing a considerable
amount of marijuana

The Florida Supreme Court affirmed
the suppressinn of the evidence noting
the absence of any highway patrol policy
on the opening of closed containers
found during an inventory search and
held that Colorado v. Bertine, 479 U.S,
367 requires the policy to mandate elther
that all containers be opened during in-
ventory searches or that no container be
opened, leaving no room lor discretion
on the part of an individual officer,

Chiet Justice Rehnquist said the Florida
Supreme Court was correct in excluding
evidence seized by the state troopers dur-
ing the inventory search of the im-
pounded car. The Chief Justice critically
noted: “In the present case, the Supreme
Court of Florida found that the Florida
Highway Patrol had no policy whatsoeve
with respect to the opening of closed
containers encountered during an lnvwen-
tory search, We hold that absent such a
policy, the instant search was not sulli-
ciently regulated to satisly the Fourth
Amendment, and that the marijuana
which was lound in the suitcase, there-
fore, was properly suppressed by the
Supreme Court of Florida!”

Fourth Amendment limitations to
Payton v. New York

Noew York v Hlarris, 88-1000, 58 LISIW
4457 (April 18, 1990)—-When the police
have probable cause to arrest someane
but do not first obtain the constitutionally
mandated warrant before arresting him
in his home, is a confession he gives alter
being taken from his home admissible?
A sharply divided Supreme Coun
answered yes by a magin of five-to-four

New York City police officers, having
probable cause ta believe that Harris had
committed murder, entered his home
without first obtaining a warrant, The of-
ficers reac Harris his Miranda rights and

purportedly secured an admission of
guill. After he was arrested, taken to the
police station and again given his Miran-
da rights, Harris signed a written incul-
patory statement,

The New York tnal count suppressed
the first statement under Payton v. New
York, 445 U5, 573, which held that the
Fourth Amendment prohibits the police
from effecting a warrantless and noncon-
sensual entry Into a suspect’s home in
order to make a routine felony arrest,

Justice White framed the issue as
foilows:

“The sole issue in this case is
whether Harris’s second statement
—the written statement made at
the station house—should have
been suppressed because police,
by entering Harris's home without
a warrant and without his consent,
violated Payton v. New York, 445
.5 573 (1980), which held that
the Fourth Amendment prohibits
the police from effecting 4 warrant-
less and nonconsensual entry into
a suspect’s home in orcder to make
a routine felony arrest.”

Justice White reasoned that the rule in
Payton was designed to prolect the
physical integrity of the home, not to
grant criminal suspects protection for
stalements made outside their premises
where the police had probable cause to
make an arrest, In such circumstances,
justice White wrote tor the Court, the ex-
clusionary rule does not bar use of the
confession;

“Because the officers had probable
cause 1o arrest [the defendant] for
a crime, Harris was nol in lawful
custody when he was removed to
the station house, given Miranda
warnings, and allowed to talk”

Justice White continued bw saying that,
“For Fourth Amendment purposes, the
legal fssue is the same as it would be had
the police arrested the defendant on his
door step, illegally entered lis home 1o
search for evidence and later interrg-
gated [him] at the station houose.”

Fourth amendment standing-
overnight guest

Minnesota v. Olson, BB-1916, 58 USLW
4484 (April 18, 1990)—Does an over-
night guest in a private home enjoy the
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same Fourth Amendment rights as the
host? The Supreme Court said yes In a
seven-to-two decision,

Minneapolis police suspected Olson
of being the driver of the getaway car
used in a robbery-murder. After recover-
ing the murder weapon and arresting the
suspected murderer, they surrounded the
home of two women with whom they
believed Olson had been staying, With-
aut seeking permission and  with
weapons drawn, the police entered the
home and found Olson hiding in a
closet. They arrested him, Shortly
thereafter, he gave the police a confes-
sion which the trial court refused to
suppress,

The Minnesota Supreme Court re-
versed and held that Qlson had a suffi-
cient interest in the women's home to
challenge the legality of his warrantless
arrest, Olson also contended that the ar-
rest was illegal because there were no ex-
igent circumstances to justify the
warrantless entry into the home and that
his statement was tainted and should
have been suppressed.

In Payton v. New York, supra, the
Supreme Court held thal a suspect
should not be arrested In his house with-
out an arrest warrant, even though there
is praobably cause to arrest him. The pur-
pose of the decision was not to protect
the person of the suspect, but 1o protect
his home from entry In the absence ol
the maglstrate’s finding of probable
cause,

Justice White, writing for the majority,
held that Olson's arrest violated the
Fourth  Amenoment. In short, the
Supreme Court held that Olson's status
as an overnight guest alone was sufficient
to show that he had an expectation of pri-
vacy (subjective expectation) in the home
where he was a guest and that society is
prepared 1o recognize that as reasonable,
See afso Rakas v Hlinofs, 439 LIS, 128,
143-44 (1978),

Who can consent to search?
Mingis v Rodriguez, B8-2018, 58
USLW 4892 (lune 21, 1990)—Iin United
States v, Matfock, 415 LS, 164 (1974), the
Supreme Court reaffirmed that a warrant-
less entry and search by law enforcement
officers does not vielate the Fourth
Amendment’s proscription of “unreason:
able searches and seizures” if the officers
have obtained the consent of a third party
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who possesses common autharity over
the premises. The Rodriguez case
presents the issue which the Court ex-
pressly reserved in Matlock, 1.e., whether
a warrantless entry is valid when basad
upon the consent af a third party whom
the police, at the time of the entry, rea-
sonably believed to possess common
authority over the premises, but who, In
fact, does not do so.

Rodriguez was arrested at his apari-
ment by law enforcement officers and
charged with possession of illegal drugs.
The police gained entry into the aparl-
ment with the consent and assistance of
Fischer, who had lived there with the
defendant several months, Fischer repre-
sented to the officers that the apartment
was “ours” and that she had clothes and
furniture there, She unlocked the door
with her key and gave officers permission
[ enter.

At trial, the judise cuncluded that
Fischer was not a "usual rosident” but
rather an “infrequent visitor” al the apart-
ment, based upon his finding that
Fischer's name was not on the lease, that
she did not contribute to the rent, that
she was not allowed to invite others to
the apartment on her own, and that she
did not have access to the apartmeni
whoen Rodriguez was away.

justice Scalia reversed and remanded
the case ta the [llinois Supreme Court to
determine whether the police reasonably
helieved that Fischer had authority 10
consent to the entry into the defendant’s
apartment.

Writing for the majority, Scalia noted
that the record demonstrated that the
State had not satisfied its burden of prov-
ing that Fischer had "joint access or con-
trol for most purposes” over the respon-
dent's apartment as is required under
United States v, Matlock, supra, However,
the Supreme Court extended its decision
In Matfock and held that a warrantless
entry could be valid when based upon
the consent of a third party whom the
police, at the time of the entry, reason-
ably believed to possess common
authority over the premises, but whao, in
lact, does not,

“As with the many other factual de-
terminations that must regulardy be
made by government agents in the
Fourth Amendment context, the
reasanableness’ of a police deter-

mination of consent ta enter must
be judged not by whether the
police were correct in their assess-
ment, but by the objective standard
ol whether the tacts available at the
maoment would wartant a person of
reasaonahle caution in the beliel
that the consenting party had
authority over the premises, i not,
then warrantless entry without fur-
ther inquiry is unlawful unless
authority actually exists. But if so,

7

the search is valid.

Police sobriety checkpoints do not
violate Fourth Amendment

Michigan State Police v. Sitz, BB-1897,
58 USIW _ AJune 14, 1990)—Do
police sobriety checkpoints, where
motorists are detained briefly in the
absence of any individualized suspicion
of drunken driving, violate the Fourth
Amendment’s ban on  unreasonable
police seizures? The Supreme Court, in
a sixtoethree decision, answered no, This
decision is extremely significant and
marks the first time thal the Supreme
Court has allowed suspicionless stops by
the police in the pursuit of routine law
enforcement activities,

Chief justice Rehnguist delivered the
opinion of the Court, stating in pertinent
parl as follows:

“The balance of the slate's interes
in preventing drunken deiving . . .
and the degree of intrusion upon
individual motorists whe are briel-
ly stopped weighs in favor of the
state program.”

The Courl’s ruling presents a balanc-
ing test between legitimale state interast
against the minimal intrusion caused by
a brief investigatory stop

Anonymous telephone tip can fur-
nish reasonable suspicion to make
investigatory stop

Alabama v. White, 89-789, 58
UStw ___ {June 11, 1990)—Can an
anonymaous telephone tip which was
loosely corroborated by independent
police work constitute sufficient indicia
of reliability 10 provide reasonable suspi-
cion o make an investigatory stopt The
Supreme Court, in a six-tothree decision,
answered yes,
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Under Adams v. Williams, 407 LS,
143, 147 an informant’s lip may carry sul-
ficient "indicia of reliability” 1o justily a
Terry stop even though it may be insuffi-
cient to support an arrest or search war.
rant. Moreover, in [Hlinols v Gates, 4b2
USs 213, 230, the Supreme Courn
adopted the “lotality ot the cir
cumstances” test to determine whether
an informant’s tip establishes probable
cause, In Gates, the Supreme Court did
nol completely abandon the two-prong
test of Aguilar and Spinelii whereby the
informant’s veracity, reliability and basis
ol knowledge are highly relevant con-
siderations. The Supreme Cour also
noted that those same factors were rele-
vant in the “reasonable suspicion” con-
text although the Court felt that an
allowance had te be made in applying
them for the lesser showing required to
meet the reasonable suspicion standard
as opposed to probable cause.

Montgomery  police  detectives  re-
ceived an anonymous telephone tip that
White would be leaving a particular

apartment at a particular bme in a pai-
ticular vehicle, that she would be going
to the Doby Motel on the Mabile High-
way and that she would be in possession
of cocaine inside a brown atlache’ case,
I'he detectives immediately proceeded to
the apartment building and saw a whicle
maltching the description given by the
tipster. They observed an unidentified
woman leave the building and enter the
vehicle and followed her along the most
direct route to the Doby Motel. However,
the police stopped her vebicle approxi-
mately 200 yards south of the motel. A
consensual search of White's vehicle re-
vealed a small gquantity of marijuana, and
later, after she was arrested and booked
at police headquarters, three milligrams
of cocaine were found in her purse.
The Alabama Count of Criminal Ap-
peals reversed her conviction holding
that the trial court should have sup-
pressed the marijuana and cocaine be-
cause the officers did not have the
reasonable suspicion necessary under
Terry v. Ohio, 392 LS. 1, in arder ta

justify the investigatory stop of White's
vehicle.

Justice White delivered the opinion af
the Court and acknowledged that
Alabama v. White was an extremely close
case, Justice White observed that stand-
ing alone, the anonymous lelephone tip
was completely lacking in the necessary
indicla of reliability since it provided vir-
tually nothing from which one might
conclude that the caller was honest or
his information reliable; moreover, the tip
gave na indication of the basis for the
caller's predictions regarding White's
criminal activilies,

in concluding, justice White observed,
“Although it is a close case, we conclude
that under the totality of the circum-
stances, the anonymous tip, as corrobo-
rated, exhibited sufficient indicia of
reliability to justify the investigatory stop
of respondent’s car, We, therefore, reverse
the judgment of the Courl of Criminal
Appeals of Alabama and remand for fur-
ther proceedings not inconsistent with
this opinion.” |

NOTICE

Based on security measures, the Alabama
Court of Criminal Appeals has decided to
close the post office box used for many years
and receive mail at the street address, Judicial
Building, 445 Dexter Avenue, Montgomery
36130,

—Judge John Patterson

fhe Alabama Lawyer

Riding the Circuits

Marshall County Bar Association

On March 21, 1990, the Marshall County Bar
Association met and elected the following in-
dividuals as officers:

President—Claude E. Hundley, (1l

Guntersville
Vice-president—Lisa Karch,

Guntersville
Secretary/treasurer—T). Carnes,
Albertville

in



emorials

Philander Lionel Butler—Birmingham
Admited: 1950
Died: July 26, 1990

Ronald Alan Drummaond—Scottshoro
Admitted: 1972
Died: July 22, 1990

Jesse Willard Pienezza—Tallassee
Admitted: 1940
Died: July 29, 1990

Thomas Arnold Scott, Jr—Scottsharo
Admitted: 1956
Died: May 9, 1990

John Knox Winn—Claylon
Admitted: 1940
Died: January 4, 1990

LELAND G. ENZOR

Judge Leland G, Enzor, lormer probate
judge of Covington County, passed away
March 9, 1990

judge Enzor was born in Covington
County on July 16, 1923, and graduated
irom Andalusia High School in 1941, He
attended Birmingham-Southern Callege
on a scholarship,

In 1943, Judge Enzor entered the
United States Army, where he served his

country for three years during World War
it and the European Theater.

Upon completion of his military
duties, Judge Enzor entered the Univer-
sity of Alabama School of Low and
earned his law degree,

In 1948, he married the former Bonnie
Stewart of the Rose Hill community.

After receiving his law degree, Judge
Enzor came home to his beloved Coving-
ton County, where he went to work for
Alatex-Andala as personnel director, He
held this position forsix and a hall years.

He was elected mayor ol Andalusia
and served in this position from 1956 un-
il 1959, In 1958, he ron for and was
elected probate judge of Covington
County. Judge Enzor served as probate
judge tor 26 years. He was re-¢lected for
a fifth term by 83,5 percent of the vole,
Due to ill health, Judge Enzor retired dur-
ing his fifth term of offlce.

Upon retirement, Enzor opened a
small law practice in Andalusia, Through
his law practice, he helped his fellow
Covington countians, often with little or
no pay, with their tegal problems

Judpe Enzor was the tounder and first
president of the Alabama Probate Judges
Association. He was past president of the
Alabama Mental Health Association and
the South Central Alabama Regional
Alcoholism Council, Alsa, he was chair-
person of the Soutk Ceniral Alabama
Mental Health Board, He received the
Chamber of Commerce President’s
Award in 1989,

He was a member of the American
Legion, Veterans of Foreign  Wars,
Masonic Lodge, Scottish Rites and the
Alcazar Shrine. e was a past president
of the Andalusia Kiwanis Club and the
Alabama Juvenile Court judges Associa-
tion. He served 12 years in the Army
Reserves,

Judge Enzar is best remembered for his
abllity to listen, understand anel help all
who had an occasion to come before
him. It can tnily be said that he devoted

his lHie to the service of the people of
Covington County. He will be deeply
missed and fondly remembered,

fudge Leland G. Enzor is survived by
his wife, Bonnie 8. Enzor of Andalusia;
one daughter, Phala E. Boney of Baton
Rouge, Louisiana; two sons, Leland G,
Enzar Ir, of Andalusia and Rhett 8. En-
zor ol Montgomery, and six grand-
children,

—Sherrie R, Phillips,
Judge of Probate,
Covington County, Alabama

MONCURE CAMPER O'NEAL

Moncure Camper O'Neal, a highly re-
spected attorney practicing primarily in
the area of municipal finance, died Satur-
day, August 5, 1989, in Birmingham, Ala-
bama, at the age of 82,

(¥Neal was born in Florence, Ala-
bama, on April 29, 1907, He was gradu-
ated from Coffee High School in
Florence, where he was twice named an
all-state football player He received the
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bachelor of arts degree from Davidson
College in 1928, He recelved his law
degree from Columbia Unbversity in
1933, (YNeal was awarded the James
Kent Scholarship for distinction as a
scholar during his last tweo years at
Columbia.

He was admitted 1o the bar of the State
of New York in 1933 and was admitted
to practice law in Alabama In 1946, He
was a member of the Birmingham Bar
Association, Alabama State Bar, Ameri-
can Bar Association and The Association
ol the Bar of the City of New York,

Or'Neal began ais practice of law in
1933 by serving on the legal staff of the
Agricultural Adjustment Administration,
In 1935 he went lo work with the Wall
Streel law firm of Root, Clark, Buckner
& Ballantine {currently known as Dewey,
Ballantine, Bushby, Palmer & Wood),
where he served as an associate with
John M, Harlan, who later became an as-
sociate justice of the United States
Supreme Courl, During 1941-42, he was
assistant corporation counsel in the law
department of the City of New York,
Fiorello Henry La Guardia was mayor of
the City of New York at the time,

O'Neal senved In the United States
Army from 1942 to 1946. For two and a
half years, he tratned troops in handling
and flying barrage balloons at Camp
Tyson, near Paris, Tennessee, He then
served on the legal stalf of the Chief of
Ordnance in the Pentagon, In that posi-
tion he was responsible tor the legal work
of the Tank-Automotive Procurement
Division of the Oxdnance Depariment,

He retired from the Army Reserve as a
lieutenant colonel.

At the conclusion of Waorld War 11, he
returned 1o Alabama. He first taught in
the University of Alabama School of Law
at Tuscaloosa for a year. He then joined
with Lawrence Dumas, Ir, and Huben
Hayes to form the firm of Dumas, O'Neal
& Hayes in January 1947, This firm
merged with Cabaniss, Johnston, Gard-
ner & Clark to become Cabaniss, John-
ston, Gardner, Dumas & O'Neal in 1974,
(rNeal specialized in rendering legal
opinions on state, county and municipal
financing. He retired {rom active praclice
in 1983,

O'Neal was married to Louise Clarke
on January 27, 1945, He s survived by
his wile; three sons, Moncure Camper
O'Neal, Ir., of Great Falls, Virginia, Ber-
trand Clarke O'Neal ol Birmingham, and
Jahn Coffee O'Neal of Clinton, New
York: one daughter, Marie Louise Clarke
O'Neal Tucker of Birmingham; and seven
grandchildren, one of whom was barn
after his death,

CYNeal stood in a natable tradition. He
was the son of Edwand A. O'Neal, Jr., a
national farm leader and president of the
American Farm Bureau. He was the
great-grandson  of lormer Alabama
Governor Edward A, (YNeal. The O'Neal
Bridge over the Tennessee River in
Florence was named for O'Neal’s great-
uncle, former Alabama Governor Emmaett
O'Neal.,

His hobbies were golf and genealogy.
In addition, in his retirement he made it
a practice to spend time each week with

his grandchildren who lived in Birming-
ham, instilling In them both a love for
books and his love for golf. He was a
member of and has served as an officer
ol the Society of Colonial Wars, Sons ot
the Revolution and the Society of War of
1812 in Alabama. He was also a member
of the St Francis Xavier Catholic Church,
the Mountain Brook Club and the Down-
town Club, His fraternily was Phi Gamma
Delta.

O'Neal: He was a gentleman, O'Neal
distinguished himsell as a scholar, a
skilled attormey and a devoted family
man, He left a legacy of honor, humility
and integrity. It was a privilege to hawe
known him. [t is a challenge to follow in
his tradition.

A scholarship in O'Neal’s honor has
been established by the family at the Uni-
versity of Alabama Law School. Dona-
tions may be sent to e Moncure
Camper O'Neal Scholarship Fund, PO,
Box 870382, Tuscaloosa, Alabama 35487

]

—Steve A, Tucker,

(Moncure Camper O'Neal's son-in-law)
Cabaniss, Johnston, Gardner,

Dumas & O'Neal

Birmingham, Alabama

Please Help Us. ..

We have no way of knowing when one of our membership is deceased unless we are notfied. Do not wait
for someone else to do it; if you know of the death of one of our members, please let us know,
Memorial information must be in writing with name, return address and telephone number,

The Alabama Lawyer
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"] Disciplinary Report

Reinstatement

® Kenneth Paul Carbo, Jr., was reinstated to the practice
of law by order of the Supreme Court effective June 26, 1990,
(Pet. No, 90-04)

Suspension

@ Hugh Don Waldrop, a Tuscaloosa attorney, is temporar-
ily suspended from the practice of law in the State of Alabama
effective immediately by order of the supreme court dated May
29, 1990, under Rule 3(c) of the Rules of Disciplinary Enlorce-
ment. [Rule 3(c) No. 90-01)

Private Reprimands

® On May 18, 1990, an Alabama lawyer received a privale
reprimand for violation of Disciplinary Rules 6-101{A),
ZI0HAND, Z1010AN2), and Z101AN3). The lawyer was contacted
by the client to file bankruptcy papers and also to represent
the client against a finance company which was seeking to
repossess the client’s mobile home, The client paid what she
thought to be one-half of the lawyer's fee, However, the lawyer
failed to file any bankruptcy papers or any other pleadings on
behalf of the client. Due to the lawyer's failure to protect the
interests of the client, the client’s mobile home was repossessed,

The lawyer was found guilty of willfully neglecting a legal mat-
ter entrusted to him, of failing to seek the lawful objectives
of his client, of failing 1o carry out a contract entered into for
professional services, and, of prejudicing or damaging his client
during the course of the professional relationship, [ASB No,
88-297]

® (O May 18, 1990, an Alabama lawyer received a private
reprimand for violation of Disciplinary Rules 5-101(A) and
&-101(A), The Disciplinary Commission determined that the
lawyer willfully neglected a real estate transaction that he
hancled and that he allowed his personal interests to interfere
with his representation of a client, [ASB No, 89-71)

® On May 18, 1990, an Alabama lawyer was privately rep-
rimanded for violation of Disciplinary Rules 1-102{A)(2) and
3-103(B), The lawyer in question entered into a relationship
with a non-lawyer whereby the non-lawyer adwertised to solicit
husiness for the preparation of wills and then referred the legal
business to the lawyer in guestion. The Disciplinary Commis-
sion determined that this circumvented the Disciplinary Rules
by the actions of another and aided and abetted another in
the unauthorized practice of law, all in violation of the Code,
[ASB No, 69-459] o

ADDRESS CHANGES

Plesic check vour st i the cosent 198990 Alabina Bar Directory aned complene the oo balow ONLY il thine are any changes ta visun sking,

Due 1o changes in the starile aoverning dlection ol bar cammissioners, we now ane Il‘l|lllfl"d o use members” oftice addresses,
unless none s avallable ora member s probibited from receving state bar mail atthe affice, Additionally, the Alabama Bar Difecio-
iy s complled tom our mailing st and it s imparant to dse busingss adelrosses far that reason

NOTE: 1 we do notkaew ol g change in address; we cannot make the necossary changes on our records, so please noriy us when your adiress

thanges,

Member Identiticition

e H: m:"' {Bocial Secunty) Number
A e Full Name Tusiness phonerumber  Wace  1Sex
lierm or Crganizat ion Ii-irt-l_'ndn;f Yoar of admission
Olftee Mailing Address
Cily Slate Zipy (.'udt; County
Office Streel Address (F Jillerent)
City State Zip L‘ud; Lounty
it e i o ) o s o 0 i i M o s i b e iy Ve ST ik i o e o i i e e e L e e e e e
114 September 1990
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Classified Notices

HATRS: Shvlerri J dien bulinage gus Bus iuvemleer prr o abembar vear DT fad O poskieie eddbsl”
ind “jsindbionn aflerwd” itirma=— %1% oo svarstbon of 50 warb i D 50 pe aililitiiel wasl
Aawpeahere B10 per inaetbio i 50wk e less S50 ey daliditinaal vl
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FOR SALE

FOR SALE by the Tuscaloosa County
Law Library, one set of each of the lol-
lowing: Bender's Forensic Sciences
"Civil/Criminal”: Morton's on Bankrupt-
cy, the Restatement of the Law: Words
and Phrases; Proof of Facts; Southeast
Litigation Guide; ALR Federal; Wright
and Miller Federal Practice and Proce-
dure; Shepherd's Causes of Action;
Bender's Art of Advocacy; Bender's
Criminal Law Advocacy. All volumes
are current and in excellent condition,
Please submit written bids to the Law
Offices of Dan M. Gibson, 2918 7th
Street, Tuscaloosa, Alabama 35401,
Phone (205) 758-5521.

FOR SALE: Alabama Law Biblio-
graphy—Authorftitle index, over 325 en-
tries, Subject index, over 425 entries,
$2395 (Alabama sales tax 96/Mont-
gomery city and county 96) Make
check payable to Barrister Press. Mail
order to |PS/BP, AUM, 7300 University
Drive, Montgomery, Alabama 36117,

FOR SALE: Retining Birmingham lawyer
will sell Sou. Rep 2nd complete ta date
and Alabama Digest up-to-date, includ-
ing 1990 pocket parts, Oak shelving in-
cluded with books. Phone (205) 322-
bA00,

ATTORNEY JORBRS: National and Fed-
eral Legal Employment Report: highly
regarded maonthly detailed listing ol
hundreds of attermey and faw-related
jobs with US, government, other pub-
lic/private emplovers in Washinglon,
DL, throughow S and abroad,
$32—3 months; $55—6 months, Fed-
eral Reports, 1010 Vermont Avenue,
NW, #408-AB, Washington, D.C.
20005, Phone (202) 393-3311. Visa/MC

SERVICES

WRONGFUL DEATH/PERSONAL IN-
JURY=Expert actuaries will testity 1o
value of lost future earmings in wronglul

death and personal injury cases, Fel- I Building, Montgomery, Alabama

lows of Society of Actuaries, Experience
in court, Can assist in design of struc-
tured settlement. Call David God-
ofsky=C&B Consulting Group, a Cor-
roon & Black company, 1927 1st Ave-
nue, North, Birmingham, Alabama
35203, Phone (205) 1237000,

EXPERTS IN STATISTICS: Discrimina-
tion, EPA or other matters, Our experls
have consulted and tesiified on statistics
and economics over the past 15 years,
Plaintiifs or defense, Qualified in many
federal districts. Full service consulting
firm, not a referral service, Dr. R.R. Hill,
Analytic Services, Inc.,, PO. Box
571265, Houston, Texas 77257, Phone
(713) 974-0043,

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations, Intermational-
ly court-qualified expert witness, Dip-
lomate, American Board ol Forensic
Document Examiners. Member: Amer-
ican Society of Questioned Document
Examiners, the Intermational Associa-
tian for ldentification, the British Foren-
sic Science Society and the National
Assoctation of Criminal Delepse §aw-
yers, Retired Chief Document Examiner,
LISA Tl Laboratories, Hans Mayer Gi-
dion, 218 Merrymont Drive, Augusta,
Georgia 30907, Phone (404) B60-4267.

TRAFFIC ENGINEER: Consultant/Ex-
pert Withess, Graduate, registered, pro-
fessional engineer, Forly years'
experience. Highway and city design,
traffic control devices, city zoning,
Write or call for resume, fees, Jack W.
Chambliss, 421 Bellehurst Drive,
Montgomery, Alabama 36109, Phone
(205) 272-2353.

LEGAL RESEARCH HELP: Expenenced
altorney, member of Alabama State Bar
since 1977, Access to state law library,
Westlaw available. Prompt deadline
searches, We do UCCA searches. $35/
hour, Sarab Kathryn Farnell, 112 Moore

36104, Call (205) 27777937, No repre-
sentation Is made about the quality of
the legal services to be perlormed or
the expertise of the lawyer performing
stch services,

EXPERTS IN VALUATIONS: Lost carn-
Ings; Pl; businesses; professional prac-
tices; contract damages; patents,
computer programs or other intellec-
tual properties. Our experts have testi-
fied and consulled on complex
valuations over the past 16 years, Quali-
fied in many federal and state courls,
Full service consulting firm, not a refer-
fal service, Dr. R.R, Hill, Analytic Ser-
vices, Inc., PO. Box 571265, Houston,
Texas 77257, Phone (713) 974-0043.

MEDICAL/DENTAL MALPRACTICE EX-
PERTS: Our experts successiully testify
in Alabama. Gratis preview ol your
medical records, Health Care Auditors,
Inc., PO. Box 22007, St. Petershurg,
Florida 33742, Phone (813} 579-8054,
For Stat Svs: FAX 573-1333.

MACHINERY & EQUIPMENT AP-
PRAISER: 25 years' experience. Li-
quidation, fair market value and
replacement cost for capital, refinanc-
ing, bankruptcy, insurance, etc. Write
for free brochure, Phillip D. Brvamt, PO,
Drawer 966, Oxford, Mississippi
38655-0966. Phone (601) 234-6204,

CERTIFIED FORENSIC DOCUMENT
EXAMINER: B.5., M 5., graduate of uni-
versity-hased resident school in docu-
ment examination, Published natinter-
nat. Seventeen years' trial experience in
state and federal courts of Alabama
Forgery, alterations ancl document au-
thenticity examinations in non-cnminal
matters, American Academy ol Foren-
sic Sciences, Amencan Board of Foren-
sic Document Examiners, American
Society of Questioned Examiners, La
mar Miller, PO, Box 55405, Birming-
ham, Alabama 352535. Phone (205)
988-4158,

The Alabama Lawyver
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SERVICES continued

PHARMACY CONSULTANT available
o provide assistance in pharmacy re-
fated matters, Consultant has law de-
gree and graduate training in pharmacy,
pharmacy license and member of the
Alabama State Bar, Vance L. Alexander,
P.O. Box 59276, Birmingham, Alabama
35259, Phone (205) 9917291,

DIVORCE CASES-PENSION EXPERT:
Pension actuary will determine present
value of accrued pension rights, Stan-
dard fee for written valuation. In-cour!
testimony for hourly fee, Call David
Godoisky—C&B Consulting Group, a
Corroon & Black company, 1972 1st
Avenue, North, Birmingham, Alabama
35203. Phone (205) 3237000,

AUCTION COMPANY—Birmingham-
based; travels southeast; experience in
hospitals, hotels, business liquidations,
commercial and residential real estate,
irventories and rolling stock, Refer-
ences from major banks and law firms.
Contact Jack Granger or Bill Thagard.
Investment Recovery Auction, Inc.
Phone (205) 930-9908 or 933-1777,

Don’t let your
Alabama Lawyers
get worn,
torn or
thrown away.
Order a binder
(or two!)
at $10.00
each from:
The
Alabama Lawyer

Young Lawyers’
Section

Walker Percy Badham, IlI
YLS President

coming year. It s an honor and
a privilege to have the oppor-
tunity to carry the banner for
Alabama’s young lawyers, Along with
our on-going projects (Youth Judicial
Program, SanDestin Seminar and
Bridge the Gap, etc.), | want to focus
on the issues of lawyer salisfaction,
bath professionally and personally,
and better communication  about
whal young lawyers across the state
are doing,
| have asked the following people
to serve on the execulive commiltee:

l am truly excited about the up-

Charles L. Anderson
Robert R, Baugh
Rebecca Shows Bryan
Laura L. Crum

0. Taylor Flowers

Fred D, Gray

George Warren Laird, 111

Barry A, Ragsdale
Robert |. Russell, fr.
James T. Sasser
Stephen W. Shaw
Amy A. Slayden
lay Smith

Alfred F. Smith, Jr.
Alyce Spruel!
William Q. Walton, 11l
Hal West

Duane A, Wilson
Frnest F. Woodson

In addition, we have some great of-
ficers: Keith B. Narman, president-
alect; Sidney W. Jackson, [,
secrelary, and A, Lester Hayes, I,
tieasurer, Please feel free to call any
of us if you have any questions, com-
ments or ideas.

Finally, | thank James Anderson for
his outstanding leadership this past
vear. James did a tremendous job and

P.O. Box 4156 Frank B. Potts deserves our appreciation, =
Montgomery, AL 36101
or call (205) 269-1515
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THANKS TO STRONG
MANAGEMENT, WE'VE KEPT

OUR BALANCE FOR NEARLY
HALF A CENTURY.

MISSISSIPPI VALLEY TITLE INSURANCE COMPANY CONSOLIDATED BALANCE SHEET March 31,1990

ASSETS
CASH AND INVESTED ASSETS
Cash
Il'”lu”llljl'[‘l’l“‘l brra A bt A AR B R R

Time Deposits
Bonds, at amortieed cost {market, 84, HH 2024
Stocks

Preferred, at cost {market, $98,500) |

Commaon, at market (cost, $254,638) ... ,...,

Mortgoge lexns

Invesiment income due nml ACCrie d ............

Total cash and invested assets ., 0000000,

OTHER ASSETS
Accounts and preminms receivable
Real estate, buildings, furniture und equipment,

cost, less accumulated depreciation of $6906,630 .

Title plants and records

Investment in affiliated companies . ...... ]

Sundry et

ERUN N B

Totalotheraesety .. ooooiiiveiiiiciin

'IEIT“IUH\‘I'I-\ LR T I R R S I N I I A SR B B

LIABILITIES AND SHAREHOLDERS' EQUITY

LIABILITIES
Clitien reserves
Fees and taxes

Accounts payahle

N{lt{'.‘i])ﬂ_\'ilhlt' R RN RN RN AN T

Deferred income taxes Y
SUnBNY » v onsensins

‘Ii."'nllllilhjli[i(“" P b a e PR PB R s R b

SHAREHOLDERS' EQUITY

Common stock, ot stated value of $1,530 per share.

Authorized 1,600 shares; issued 322.6 shares
Paickin capital .
Unrealized gainon investments . ...
Retained earnings
Less treasury stock, at cost, 19.5 4Inf(»w

Total shareholders’ equity o vvv i

Total Labilities and shareholders

BRIy . L i R R

R I T B B A

Payable to affilied company .. ...ooiinnn

LU R NI B B RN B A N B B

RN NN NN

5 29249
2410945
4,507,637

104,457
773,041
234,273
If:l._?.")'i

8,226,897

806,480

381,891
1,065,926
503,043
240,228
2,998,168
$11,225,065

$ 3,739,133
51,228
111,652
28322
4,353
(12477}
122,259
4,644,470

500,098
4,308,812

267,762
1,597.877

(23,954)
6,580,595

$11,225065

OFFICERS

Rowin 11 Taylor, St
Chittrenan & CRO

John T, Cossar
Prosidont

| Merton Matrick
Executive Vice Presidemt
and Secreion

J-M, Sellari

Executoie Vice Presient
aid Treaturer

Willsam ‘T, Blakely
Vice Prosidont

Patricla Bailey Brown
Vire Pracidont

Richurd A, Cecchettini
Vice Prevudent

Mimnaipads, MN
Mathan Cole

View Prosudent

Canrin, MS

Carolyn Freenn

E. Leon Sanders
Vice Presifont
Hirmmptam, Al
Gordon W, Skelton
Vice Prosidfand

Vinee W Smuth
Vice Prosifent
Mempbis, TN

Jo Tadlock

View Prevident

Donald I Waddick

Vice Prediident
Minnwapoti, AIN

Marilyn B, Wiliford
Vice Pravidant

Mabeline Muyatee
View Pravisdent
Hrenidion, MS

Dell Camphbell

Contendler

Vice Prasident

DIRECTORS

Dudley B. Bridgfarth, Jr,

Alturuey
Sewtbaren, MS

Richard A, Cecchettini
Preswlem & CEQ

Titde Invprance Co, of Miwvesoni
Minnaapolty, MN

John T, Cossar

Prevident

Frank R. Day

Chttrnaan & CEC

Trustimark Corponation

Alron H. Harvey

Dvan

Missiesippi Collage Sebicd nf L
M.A, Lewis, Tr.

Abtorney

Howard L. McMillan, Jr,

Presidemt

Dhaparsit Conitraenty Natiomal Band

). Morton Mutrick
Evecutiw Vice Prisudont
anmd Secredary

Donnie D, Riley

a! My

Cinffpers, MS

JM. Sellan

Executin Vier Prevdam

anad Traiswrar

Chartles H, Sewel]
|”hl1r.'l'ﬂrf

Dpirsit Coonsrmty Mty Conp
William R, Stover
Charrmaan & CEQ

Ol Republic intoratiomal Carpe
Chacuga, I

Rowan L, Taylor, Sr.
Charrmun & OO

AC. Zucaro

Prosident & CFO

O Repuldic Invernationaf Corpy
Cligagn, I

O Cionmaed
Bobby 1. Covington
Willinm €. Srith, Jr,

113 Tombighee = Jockson, MS 30201 » 601-962-0222




ALABAMA
REPORTER

549-551
So.2d

| ALABAMA |
DIGEST H"""
— |1 !::i i
-| 1820 TO DATE ‘%:H
= _A*'--".I
' ""-'-{'r'-::.;’r'
1 e
L
: n..;_.wr;..
Descriptive :;:r"il-
Word =5_‘.1‘J!‘
Index '='I';.‘.-{. '
| a-E i) )
i ! it b
- i, fah

RU

=¥ e

____MESTLAMN
] BTET WRAT (PR ) CLATH 10 T, %
Vhetine Fagelf) Pt
57 fa. 0 VISP FOURS DOCURENT P | OF 1) T

Briver brawght actlon agaimid ¢ ( g
oardiadly wnd eahicle minwfacturer toreesver Tor Imjaries o
with guardrail The Eirdwit Ca

ity Judguent (8 Daver of defomdanty, |
fuitmd Ve matabd vk wegliges

t by entprnd 4
The Soprane Coupd hpbd 1hat drives
centractyr, and mahulneEberer,

AT e,

T .
T et

affordable dependable authoritative
West's COORDINATED ALABAMA LIBRARY

Attorneys throughout the state rely on West publications to help

them meet the challenges of today's practice. West offers
Alabama practitioners a coordinated library with: West's
Alabama Digest and Alabama Reporter [or case law; Alabama
Rules of Civil Procedure Annotated (or efficient practice; and
WESTLAW" {or computer-assisted legal research,

Ask your West representative about these and other West
publications for your practice, Or call toll-free 1-800-328-9352
lor more inlormation.

50W. Kellogg Divd, « 1O, Bax 64526

JOHN L. DAVIS

P.O. Box 19984
Birmingham, AL 35219
Phone: 205/251-241 |

MICHAEL D. GOODSON
P.O. Box 240141
Montgomery, AL 36124-0141
Phone: 205/277-1914
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