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were subsequently convicted of a new
offense.

54A Report of National Conference of

State Trial Judges Committee on "The

Sociopathic Offender and the Courts"

The Honorable William K. Thomas,
Chairman, 1964.

54B National Conference of State

Judges, Digest of the
committee on

fender and the Courts" 1964, The Hon

orable William K. Thomas, Chairman.

S.*' Report of Committee on “The Socio

pathic Offender and the Courts,

sented August 8. 1965, to National Con

ference of State Trial Judges. The

Honorable William K. Thomas, Chair
man.

Trial

report of the

The Sociopathic Of-

pre-

61B Statistics comparing Maryland salaries

of Patu.xent professional staff with

those of other states prepared by Robin

J. Zee, Director, Oassification and
Compensation. September 20. 1965.

62 Patuxent Institution

Craig.

63 Parole experience of 135 paroled from

opening of Patuxent through October
26, 1965.

64 Deposition of John Sas given August

16. 1965, and a cenified copy of the

court proceedings held in Baltimore

City on Monday, November 8. 1965,
wherein John Sas was released from'

Patuxent following a determination he
was

For the reasons given in this

and the opinion of the trial

reproduced, the order releasing Daniels and

the orders holding and declaring the Act

constitutional on its face and in operation
will be affirmed.

Order releasing Daniels and orders hold

ing and declaring the Act constitutional
its face and in

to be paid by Prince George's County.

record of James

no longer a Defective Delinquent.

opinion

court just

on

operation affirmed, the
costs

56 Release record statistics as to patients

committed to Patuxent from January,
1955 to June 30, 1965.

^*A E.\cerpt from the second report of

Maryland Self-Survey Commission-

relating to Department of Correction,
1958, by Sanford Bates.

"Reports of Surveys. Maryland

partment of Correction and Patuxent

Institution," by Sanford Bates, October
30. 1959.

58A-L Photographs of Patuxent Institu
tion.

De¬

24Z Md. 355

St George I. B. CROSSE. Ml

● 9 Address
Defective Delinquency;

delivered by Honorable Jerome Robin

son, Maryland House of Delegates

the General Assembly of the States

Council of State Governments,
cember 5. 1958.

on

at

De-

V.

BOARD OF SUPERVISORS OF ELEC
TIONS OF BALTIMORE CITY.

No. 223-Adv.

Court of Appeals of Maryland.

Order July 1, 1966.

Opinion July 21, 1066.

60 Address by The Honorable Reuben

Criminal DefectivesOppenheimer,

and The Maryland Law” Mid-Winter

Meeting of the Maryland State Bar
Association, 1949.

51A Statistics
as to comparable average

salaries of the Patuxent Institution

●sonnel February 18, 1965.
per-

Mandamus action to compel board of
supervisors of elections to accept and
tify candidate's candidacy for sheriff. The

cer-
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been citizen of the state for five years prior

to his election is requirement that he shonld
be domiciled within state and not that he

be United States citizen. Const art. 4, § 44.

Superior Court of Baltimore City, Ansehn

' Sodaro, J., denied the petition for writ of
mandamus. The candidate appealed. Tlie

Court of Appeals held that candidate who

had been resident of state for five years

prior to date fixed for election was citizen

of state within constitutional requirement

that sheriff be citizen for five years and

candidate was.eli^ble to seek office of

sheriff even thou^ he had been naturalized

as United States citizen only one month

prior to filing his candidacy.

Order denying mandate reversed with
directions.

6. Sheriffs and Constables

Office of sheriff is ministerial in na¬

ture.

7. Sheriffs and Constables ̂ 77

Sheriff’s function and province is to

execute duties prescribed by law.

8. Citizens

That state cannot confer diversity ju

risdiction on United Sutes court by grant

ing state citizenship to an unnaturalized
alien does not mean that it cannot make an

alien a state citizen for other purposes.

U.S.C.A.Const. Amend. 14; art. § 2.

Citizens «»ll

It is not necessary for a person to be
a citizen of the United States in order to be

a citizen of his state. U.S.C.A.Const.

Amend. 14.

9. States C947

State has right to extend qualifications

for state office to its citizens, even though

they are not citizens of the United Sutes.
U,S.C.A.Const. Amend. 14.

2. Citizens 1

Requirements for citizenship of a state

depend upon context in which “citizen” is
used in statute or constitution where United

States citizenship has no reasonable rela

tionship to the subject matter and purpose

of the legislation in question.
Const. .Xmend. 14.

U.S.C.A.

10. Sheriffs and Constablas ̂ 3

Candidate who had been resident of

state for five years prior to date fixed for

election was citizen of state within con

stitutional requirement that sheriff be

citizen for five years and candidate was

eligible to seek office of sheriff even though
he had been naturalized as United States '

citizen only one month prior to filing his

candidacy. Const, art. 4, § 44.

3. Citizens ̂ 2

A person does i.ot have to be a voter
to be a citizen of the United States or of

the state. U.S.C.A.Const. Amend. 14.

4. Attorney Oeneral

Judges ̂ 4

States <^b47

Only citizens of the United States may

hold offices of governor, judge, and attor

ney general. Const, art. 2, § 5; art. 4, § 2;

art. 5, 5

St. George I. B. Crosse, III, in pro. per.

Edward L. Blanton, Jr., Asst. .\tty. Gen.

(Thomas B. Finan, Atty. Gen., Baltimore,

on the brief), for appellee.

5. Sheriffs and Constables ̂ 3

Constitutional qualification for office

of sheriff that person elected shall have JJ.

Before HAMMOND, HORNEY, MAR-

BURY, OPPENHEIMER. and BARNES,
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proximately three years and was given an

honorable discharge in 1960. He establish

ed his residence in Salisbury, Maryland,

and matriculated at the Maryland State

College from which he was graduated in
1964. He then entered the University of

Maryland Law School and has successfully

completed his first year. In May of 1964
he established his home in Baltimore City,

where he has since resided. On April 29,

1966, he became a naturalized citizen of the
United States and a registered voter of the

State of Maryland. On May 26, 1966, the

appellant filed his candidacy for the office
of Sheriff of Baltimore City with the

Board of Supervisors of Elections of Balti-

City. His Certificate of Nomination
notarized and accepted, as was his

more

was

ORDER

PER CURIAM.

For reasons to be stated in an opinion to

be hereafter filed, it is ordered by the Court

of Appeals of Maryland this 1st day of

July, 1966, that the order appealed from be,

and it is hereby, reversed, with costs; and
it is further

Ordered that the mandate, directing the

granting of the writ of mandamus prayed
for below be issued forthwith.

OPPENHEIMER, Judge.

●\fter argument, by per curiam order, we
reversed the order of the Superior Court of
Baltimore City which denied the appellant’s
petition for a writ of mandamus to compel
the Board of Supervisors of Elections of
Baltimore City to accept and certify his
candidacy for Sheriff of Baltimore City,
and ordered that the mandate directing the
writ of mandamus prayed for below be is
sued forthwith. The reasons for our order
follow.

The question involved is whether the ap
pellant is qualified to become a candidate
under the provisions of Article IV Section
44 of the Maryland Constitution. The ma
terial provisions of that Section are as fol
lows :

filing fee of $150. He received the usual
material given to all candidates who file for
public office. On June 4, 1966, he received
a letter from the Board advising him that
he did not qualify as a candidate for the
office of Sheriff because he did not become

citizen of the United States until April
29, 1966, and that under the Fourteenth
Amendment of the United States Constitu
tion he did not become a citizen of the State
of Mai^dand until that date. The Board
acted on the advice of its counsel, the At
torney General of Mvyland, and returned
the application to the appellant together
with the filing fee.

a

The court below held and the Board con
tends that the appellant did not become a
citizen of Maryland, under the provisions
of the Maryland Constitution, until he be
came a citizen of the United States, and
is therefore ineligible to be Sheriff of
Baltimore City because he was not a United
States citizen at least five years preceding
the election. We disagree.

"There shall be elected in each county
and in Baltimore City ● ● * one per
son, resident in said county, or City, above
the age of twenty-five years and at least
five years preceding his election, a citizen
of the State, to the office of Sheriff."

The facts are not in dispute. The appel
lant was bom in the West Indies and im
migrated to the United States in June of
1957. He and his family established their
residence in Crisfield, Maryland. Upon
reaching his eighteenth birthday, and upon
signing his Declaration of Intention to
become a citizen of the United States under
the federal Naturalization law, he enlisted
in the United States Army, served for ap-

Zn A20—zs

[1,2] Both before and after the Four
teenth Amendment to the federal Constitu
tion, it has not been necessary for a per
son to be a citizen of the United States in
order to be a citizen of his state. United
States V. Cruikshank, 92 U.S. 542, 549, 23
L.Ed. 588 (1875); Slaughter-House Cases,
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83 U.S. (16 Wall.) 36, 73-74, 21 l«Ed. 394

^  (1873): and see Short v. Sute, 80 Md.

392, 401-402, 31 A. 322 (1895). See also

Spear, State Citizenship, 16 Albany L.J. 24
(1877). Citizenship of the United States

is defined by the Fourteenth Amendment
and federal statutes, but the

for citizenship of a state generally depend
not upon definition but the constitutional

or 8tatutor>- cont«t in which the term is

used. Risewick v. Davis, 19 Md. 82, 93
(1862): Halaby v. Board of Directors of

University of (Cincinnati, 162 Ohio St. 290,
293, 123 N,E.2d 3 (1954) and authorities
therein cited.

requirements

zen of this sute. male or female, being a
householder or head of a family ● ‘
The court said: The word ‘citizen’ is often

used in common conversation and writing,
as meaning only an inhrbium, a resident

of a town, state, or county, without

plication of political or civil privileges;
and we think it :s so used in our constitu*
tion.

any im«

Halaby v. Board of Directors of

University, supra, involved the application

of a sutute which provided free university

instruction to citizens of the municipality in
which the university is located. The

held that the plaintiff, an alien minor whose

parents were residents of and conducted a

business in the city, was entitled to the bene

fits of that sutute, saying:

sensed that the term, ‘citizen,’ is often used

in legislation where ’domicile’ is meant

and where United States citizenship has

reasonable relationship to the subject matter

and purpose of the legislation in question.”

court

'It is to be ob-

no

The decisions illustrate the diversity of

the term's usage. In Field v. Adreon, 7
Md. 209 (1854), our predecessors held that

an unnaturalized foreigner, residing and
doing business in this State, was a citizen

of Maryland within the meaning of the
attachment laws. The Court held that the

absconding debtor was a citizen of the State
for commercial or business purposes

Closely in point to the interpretation of

the const tutional provision here involved

is a report of the Committee of Elections of

the House of Representatives. m.ide in 1823.

A petitioner had objected to the right of a
Delegate to retain his seat from what

then the Michigan Territory. One of the

objections was that the Delegate had not

resided in the Territory one year previous
to the election in the status of a citizen of
the United States,

passed in 1819, 3 Stat. -183 provided that
"ever)' free while male citizen of said Ter-

ritory, above the age of twenty-one years,
who shall have resided therein

next preceding” an election shall be entitled

to vote at such election for a delegate to
Congress. An act of 1823, 3 Stat. 769

vided that all citizens of the United States

having the qualifications set forth in the

former act shall be eligible to any office in
the Territor}'. The Committee held that the

statutory requirement of . citizenship of the
Territory for a year before the election did

not mean that the aspirant for office must

also have been a United Sutes citizen dur-

ing that period. The report said: “It is

the person, the individual, the man, who is

was

An act of Congress

one year

pro-

, al¬

though not necessarily for political purposes.

Dorsey v. Kyle, 30 Md. 512, 518 (1869), is

to the same effect. Judge Alvey, for the

Court, said in that case, that “the term

citizen, used in the formula of the affidavit

prescribed by the 4th section of the Article

of the Code referred to. is. to be taken as

synonymous with inhabitant or permanent
resident.”

Other jurisdictions have equated

dence with c t-zenship of the state for polit
ical and other non-commercial

resi

purposes

-

.

In re Wehlitz. 16 Wis. 443, 446 (1863),

held that the Wisconsin statute designat
ing ‘’all able-bodied, white, male citizens'

subject to enrollment in the militia included

as

an unnaturalized citzen who was a resident
of the state. ’‘Under our complex system

of government,” the court said, “there

be a citizen of a state, who is not a citizen

of the United States in the full sense of the

McKenzie v. Murphy, 24 Ark. 155,

may

term.

159 (1863), held that an alien, domiciled in

the state for over ten years, was entitled to

the homestead exemptions provided by the

Arkansas statute to “every free white citi-
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spoken of. and who is to possess the quali- iaenship of the United States is not requir-
fications of residence, age. freedom. &c. at ed. even by implication, as a qualification
the time he offers to vote, or is to be voted for this office. The office of sheriff, un-

●  Upon the filing of the report, der our Constitut on. is ministerial in na
ture; a sheriff's function and province
is to execute duties prescribed by law. See
Puckeyc Dev. Corp. v. Brown & Schilling.
Inc.. Md.. 220 A2d 922, filed June 23. 1966
and the concurring opinion of Le Grand,
C. J. in Mayor & City Council of Baltimore
V. State ex rel. Bd. of Polxe, 1.^ Md. 376,
470, 488-490 0860).

It may well be that the phrase, “a citizen
of the State,” as used in the constitutional
provisions as to qualifications, implies that

sheriff cannot owe allegiance to another
By the naturalization act of 1779,

the Legislature provided that, to become a
citizen of Maryland, an alien must swear
allegiance to the State. The oath or affirm
ation provided that the applicant renounced
allegiance "to any king or prince
other State or Government."
1779, Ch. VI; Steiner, op. c=t. l.U In this

the admitted facts, there can be no

question of the appellant's undivided alle
giance.

ation.

, or any
.Act of July,

case, on

for ●
and the submission of a resolution that the
Delegate was entitled to his seat, the con
testant of the Delegate's election withdrew
his protest, and the sitting Delegate was
confirmed. Biddle v. Richard. Clarke and
Hall. Cases of Contested Elections in Con¬
gress (1834) 407.-410.

[3] There is no express requirement in
the Maryland Constitution that sheriffs be
United States citizens.

under .Article I, Section 1, but Article IV, ^
Section 44 does not require that sheriffs be ^
voters. -A person does not havy to be a
voter to he a citizen of either the United.
States or of a state, as in the ease of na
tive-born minors. In Maryland, from 1776
to 1802. the Constitution contained require
ments of property ownership for the exer
cise of the franchise; there was no excep-

to native-born citizens of the State.

Voters must be.

n

non as
Steiner. Citizenship and Suffrage in Mary
land 0895) 27,31.

The court below rested its decision on
its conclusion that, under the Fourteenth
.Amendment, no state may confer state

[4_7] The Maryland Constitution pro
vides that the Governor, Judges and the
Attorney General shall be qualified voters,
and therefore, by necessary implication, citizenship upon a resident alien until such

resident alien becomes a naturalized citizencitizens of the United States. Article IT,
of the United States, The court relied, as
does the Board in this appeal, upon City of

Section 5, .Article IV. Section 2, and Article
V, Section 4. The absence of a similar re-

to the qualifications of sher-- Minneapolis v. Reum, 56 F. .576. 581 f8th
Cir. 1893). In that case, an alien resident
of Minnesota, who had declared his in
tention to become a citizen of the United

quirement as
iffs is significant. So also, in our opinion..
is the absence of any period of residence for
a sheriff except that he shall have been a
citizen _of the State, for five years. The
Governor, Judges and .Attorney General in
addition to being citizens of the State and
qualified voters, must have been a resident
of the State for various periods. The con-

States but had not been naturalized, brought
a suit, based on diversity of citizenship,
against the city in the Circuit Court of the
United States for the District of Minnesota
under Article III, Section 2 of the United
States Constitution which provides that thejunction of the requisite period of residence

with state citizenship in the qualifications federal judicial power shall extend to "Con
troversies between ● ● ● a State, or the
Citizens thereof, and foreign States, Citi- ^

At the close of the

for sheriff strongly indicates that, as in
the authorities above referred to, state
citizenship zens or Subjects.', as used in the constitutional
qualifications for this office, was meant to
be synonymous with domicile, and that cit-

evidence, the defendant moved to dismiss
the action for want of jurisdiction, on the
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^ound that the evidence faile<l to cstaliiish

the allcijatiot; that the plaintiff
alien.

was an

The court denied the motion

ship to an unnaturalized alien docs

mean it cannot make an alien a state citizen

for other purposes. Under the Fourteenth

Amendment all persons born or naturalized
in the United States arc citizens uf the

United States and of the state in which

they reside, but wc find nothini; in AVum

or^n^jjthcr_^jSc^_which_^e2ntre;^jhai_ji
citizen of a state must also l>e a citizen of

the United States, if no question of fytl»

cral riirhts or iurisdiction is involved. As

the authorities referred to in the first

portion of this opinion evidence, the law

is to the contrary.

not

, the

plaintiff recovered jiidfmicnt, utui the de
fendant claimed

error in the nilinjf on juris

diction. The Circuit Court of Api>eals af
firmed. Judjre Sanliom, for the

stated that even though the pl.iintiff

a citizen of the .state, that f,nct coultl

enlarge or re.strict the jurisdictiou of the
federal

court,
were

not

courts over controversies l>ctwccn

aliens and citizens of the state. The
said:

court

It is not in the power of a state to

denationalize a foreign subject who has

not complied with the federal naturalization

laws, and constitute him a citizen of the

Unitcil States or of a state, so as to deprive
the fcilerjil courts tjf jnris<liction ● ●♦ *●

[9,10] .Absent any unconstitution,al dis
crimination, a state has the right to
tend (|ualification for sutc office to its
citizens, even though they arc not citizc
of ihe Uvr.Vcd Slates. This, we have ^

is what MaryjuOd has 'ourte ir. iixing the
constitutional qualifications for the office
of sheriff. The appellant meets the qualifi
cations which our Constitution provides.

c.\-

●'S

[8] Jictwi dealt only with the question
of juris*liction of feilcral courts under the
diversity <if citizenship clause of the fcticral
Constitution. That a state cannot affect
that jurisdiction by granting state citizen-
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n
 
t
h
e
 
g
r
e
a
t
 r
i
g
h
t
 o
f
 
p
e
r
s
o
n
a
l

li
be
rt
y 
w
h
i
c
h
 i

ts
 
a
d
o
p
t
i
o
n
 
w
a
s
 e
x
p
r
e
s
s
l
y
 d
e
s
i
g
n
e
d
 t
o

T
o
 s
e
c
u
r
e
 t

li
e 
e
n
f
o
r
c
e
m
e
n
t
 o
f
 t
hi

s 
p
r
o
v
i
s
i
o
n
 w
a
s
 t
h
e
 l
e
a
d
i
n
g

o
b
j
e
c
t
 o
f
 t
h
e
 C
i
v
i
l
 R
i
g
h
t
s
 A
c
t
,
 a
n
d
 t
hi

s 
p
r
e
c
i
s
e
 p
r
o
v
i
s
i
o
n
 i

s

t
h
e
 o
n
l
y
 o
n
e
 t
h
e
 c
o
n
s
t
i
t
u
t
i
o
n
a
l
i
t
y
 o
f
 w
h
i
c
h
 i
s 
i
n
v
o
l
v
e
d
 i
n
 t
hi

s

ca
se

, 
o
r
 u
p
o
n
 
w
h
i
c
h
 
w
e
 n
o
w
 
e.
xp
rc
ss
 a
n
y
 o
p
i
n
i
o
n
.
 
I
f
 s
u
c
h

le
gi
sl
at
io
n 

is
 n
o
t
 “
a
p
p
r
o
p
r
i
a
t
e
”
 t
o
 e
n
f
o
r
c
e
 t
h
e
 p
r
o
v
i
s
i
o
n

p
e
r
s
o
n
a
l
 l
i
b
e
r
t
y
 i
n
 
q
u
e
s
t
i
o
n
,
 w
e
 a
r
e
 a
t
 a
 l
os
s 
t
o
 k
n
o
w
 
w
h
a
t

w
o
u
l
d
 
b
e
 a
p
p
r
o
p
r
i
a
t
e
.

T
h
e
 c
o
n
s
t
i
t
u
t
i
o
n
a
l
i
t
y
 o
f
 t
h
e
 
A
c
t
 n
e
e
d
 
n
o
t
 b
e
 f
u
r
t
h
e
r
 d
is

-

s
s
e
d
 o
t
 t
hi

s 
t
i
m
e
,
 a
s
 i
t 
w
a
s
 f
u
l
l
y
 c
o
n
s
i
d
e
r
e
d
 b
y
 M
r
.
 J
u
s
t
i
c
e

S
w
a
y
n
e
,
 i
n
 
tl

ie
 
C
i
r
c
u
i
t
 C
o
u
r
t
 o
f
 t
h
e
 
U
n
i
t
e
d
 
S
t
a
t
e
s
 f
o
r
 
t
h
e

D
i
s
t
r
i
c
t
 o
f
 K
e
n
t
u
c
k
y
,
 i
n
 T
h
e
 L
n
i
l
e
d
 S
i
a
l
e
a
y
^
 J
o
l
i
n
 R
h
o
d
e
s
_
e
j

al
..
 A
m
.
 L
a
w
.
 R
e
g
\
 F
^
i
r
u
a
r
y
,
 1
8
6
8
,
 a
n
d
 
b
y
 
t
h
e
 
S
u
p
r
e
m
o

C
o
u
r
t
^
f
 I
n
d
i
a
n
a
 
i
n
 
t
h
e
 
c
o
s
e
 o
f
 S
m
i
t
h
 
v
.
 J
f
o
o
d
i
/
f
.
S
O
.
q
j
U

2
9
9
.
 
I
n
 b
o
t
h
 c
a
s
e
s
 t
h
e
 c
on

st
it

ut
io

na
li

ty
 o
f
 t
h
e
 A
c
t
 w
a
s
 f
u
l
l
y

S
u
s
t
a
i
n
e
d
,
 a
n
d
 i
t 
m
a
y
 b
e
 s
a
f
e
l
y
 r
e
s
t
e
d
 
u
p
o
n
 t
h
e
 a
u
t
h
o
r
i
t
y
 o
f

t
h
o
s
e
 c
a
s
e
s
.
 
W
e
 m
a
y
 a
d
d
,
 h
o
w
e
v
e
r
,
 t
h
a
t
 i
n
 
v
i
e
w
 o
f
 t
h
e
 u
n
i

ve
rs
al
 
p
r
a
c
t
i
c
e
 
o
f
 t
h
e
 
F
e
d
e
r
a
l
 
O
o
v
e
m
m
e
n
t
,
 f
r
o
m
 
t
h
e
 
c
o
m

m
e
n
c
e
m
e
n
t
 
t
o
 
t
h
e
 
p
r
e
s
e
n
t
 
t
i
m
e
,
 t
h
e
r
e
 
w
o
u
l
d
 
s
e
e
m
 
t
o
 
t
o

li
tt

le
 d
o
u
b
t
,
 i
f
 a
n
y
,
 n
s
 t
o
 t
h
e
 p
o
w
e
r
 o
f
 C
o
n
g
r
e
s
s
  

ot
a
d
m
i
t
 b
y

l
a
w
 
t
o
 
t
h
e
 
r
i
c
h
t
s
 o
f
 
A
m
e
r
i
c
a
n
 
ci

ti
ze

ns
hi

p 
e
n
t
i
r
e
 c
la
ss
es
 o
r

ra
ce

s,
 n
o
t
 u
n
d
e
r
 
t
h
e
 
di
sa
bi
li
ti
es
 o
f
 s
l
a
v
e
r
y
,
 w
h
o
 w
e
r
e
 
b
o
r
n

a
n
d
 c
o
n
t
i
n
u
e
 t
o
 r
e
s
i
d
e
 w
i
t
h
i
n
 t
h
e
 U
n
i
t
e
d
 S
t
a
t
e
s
,
 o
r
 u
p
o
n
 s
ot

!

a
c
q
u
i
r
e
d
 
b
v
 
t
h
e
 
G
e
n
e
r
a
l
 
G
o
v
e
r
n
m
e
n
t
 

R
a
c
e
s
,
 
tr

ib
es

 
a
n
d

c
o
m
m
u
n
i
t
i
e
s
,
 i
r
r
e
s
p
e
c
t
i
v
e
 
o
f
 
c
o
l
o
r
,
 h
a
v
e
 
b
e
e
n
 
a
.
h
m
f
t
e
d
 
i
n

m
a
s
s
 a
n
d
 
h
v
 a
 s
iu
jr
le
 a
c
t
 o
f
 n
a
t
i
o
n
a
l
 s
o
v
e
r
e
i
g
n
t
y
 
 m

r
e
p
e
a
t
e
d

in
ct
an
ce
s.
 
T
U
U
 
w
a
s
 d
o
n
e
 b
v
 t
h
e
 t
r
e
a
t
y
 o
f
 .
\p
ri
l 
JO
ll
i.
 1
8
0
0
,

b
v
 w
h
i
c
h
 t

li
e 
F
n
i
t
e
d
 S
t
a
l
e
s
 .
nr

qn
lr

cd
 t
h
e
 T
e
r
r
i
f
o
r
v
 o
f
 U
o
m
s
-

i
a
n
a
;
 a
ls
o,
 b
v
 
t
h
e
 t
r
e
a
t
y
 o
f
 I
M
P
,
 b
y
 
w
h
i
r
l
,
 l

 l
or
i.
la
 
w
a
s
 s
e¬

s
e
c
u
r
e
.

f
o
r

c
u

n
i
l
e
 
o
f
 e
v
i
d
e
n
c
e
 
w
l
i
i
c
b
 
is

a
s
 a
 
g
e
n
e
r
a
l
 
p
r
o
p
o
s
i
t
i
o
n
,
 t
h
a
t

b
e
s
t
 a
d
a
p
t
e
d
 t
o
 e
li
ci
t 
t
h
e
 t
r
u
t
h
,
 f
ac
il
it
at
e 
t
h
e
 a
d
m
i
n
i
s
t
r
a
t
i
o
n

o
f
 j
us
ti
ce
, 
a
n
d
 
p
r
o
t
e
c
t
 
p
e
r
s
o
n
a
l
 
l
i
b
e
r
t
y
 ̂
as

 
t
o
 
o
n
e
_
 c
l
a
s
s
 
o
i

p
e
r
s
o
n
s
,
 o
u
g
h
t
 t
o
 b
e
 t
h
e
 b
e
s
t
 a
d
a
p
t
e
d
 t
o
 a
c
c
o
m
p
l
i
s
h
 t
h
e
 s

e
n
d
 a
s
 t
o
 a
ll

 l
i
v
i
n
g
 u
n
d
e
r
 t
h
e
 p
ro
te
ct
io
ii
 o
f
 t
h
e
 s
a
m
e
 G
o
y
e
r
n
-

m
e
u
t
 
A
t
 a
ll

 e
v
e
n
t
s
,
 t
h
e
 e
s
t
a
b
l
i
s
h
m
e
n
t
 o
f
 d
i
l
l
c
r
c
n
t
 r
u
l
e

t
o
 t
h
e
 c
o
m
p
e
t
e
n
c
y
 o
f
 e
v
i
d
e
n
c
e
 a
p
p
l
i
c
a
b
l
e
 t
o
 d
if
fe
re
nt
 c
l
a

o
f
 p
e
r
s
o
n
s
 m
a
y
 t
e
n
d
 t
o
 t
h
e
 a
d
v
a
n
t
a
g
e
 o
f
 o
n
e
 c
la
ss
 a
n
d
 
t
o
 t
he
-

o
p
p
r
e
s
s
i
o
n
 
a
n
d
 
c
u
c
r
o
a
c
h
i
u
e
u
t
 
u
p
o
n
 
t
h
e
 
p
e
r
s
o
n
a
l
 
l
i
b
e
r
t
y
 
o
f

a
n
o
i
h
e
r
.
 
F
o
r
 e
.
x
a
m
p
l
e
,
 i
t 
is

 n
o
t
 d
i
l
h
c
u
l
t
 t
o
 p
e
r
c
e
i
v
e
,
 i
f 
t
h
e

i
n
d
i
v
i
d
u
a
l
s
 
o
f
 
t
h
e
 
e
n
t
i
r
e
 
cl
as
s 
l
i
k
e
l
y
 
t
o
 
b
e
 
r
e
d
u
c
e
d
 
t
o
 
t
h
e

c
o
n
d
i
t
i
o
n
 o
f
 i
n
v
o
l
u
n
t
a
r
y
 s
e
r
v
i
t
u
d
e
 a
r
e
 e
x
c
l
u
d
c
-
1
 f
r
o
m
 t
es

ti
fy

i
n
g
 a
g
a
i
n
s
t
 t
h
e
 
cl
as
s 
li

ke
ly

 
t
o
 
a
t
t
e
m
p
t
 t
o
 
d
e
p
r
i
v
e
 
t
h
e
m
 
o
f

t
h
e
i
r
 ̂
l
i
h
e
r
t
y
,
 o
r
 
i
n
 
a
n
y
 
m
a
t
t
e
r
 
a
r
i
s
i
n
g
 
b
e
t
w
e
e
n
 
t
h
e
 
t
w
o

cl
as
se
s,
 w
h
i
l
e
 t
h
e
 
o
t
h
e
r
 c
la
ss
 i
s 
a
t
 f
ul
l 
l
i
b
e
r
t
y
 
t
o
 t
es
ti
fy
 
i
n

s
u
c
h
 
c
a
s
e
s
,
 t
h
a
t
 t
h
e
 s
t
r
o
n
g
 t
e
n
d
e
n
c
y
 
o
f
 s
u
c
h
 
a
 r
u
l
e
 o
f
 e
v
i

d
e
n
c
e
 w
o
u
l
d
 
b
e
 t
o
 o
b
s
t
r
u
c
t
 t
h
e
 o
p
e
r
a
t
i
o
n
 o
f
 t
h
e
 a
m
e
n
d
m
e
n
t

i
n
 q
u
e
s
t
i
o
n
,
 a
n
d
 o
v
e
r
t
h
r
o
w
 t
h
a
t
 p
e
r
s
o
n
a
j
 l
ib
er
ty
 g
u
a
r
a
n
t
e
e
d

b
y
 i
t
;
 a
n
d
 
it

 w
o
u
l
d
 s
e
e
m
 
t
o
 b
e
 s
e
l
f
-
e
v
i
d
c
n
t
_
_
t
h
a
U
a
J
a
w
.
p
r
(
^

v
i
d
i
n
g
 t
h
a
t
 t
b
e
 s
a
m
e
 r
u
l
e
 o
f
 e
v
i
d
e
n
c
e
 s
h
o
u
l
d
 a
p
p
l
y
 J
o

pa
rt

ie
s,

 
p
l
a
c
i
n
g
 
t
h
e
'
c
l
a
s
s
 
l
i
k
e
l
y
 
t
o
 
b
e
 
r
e
d
u
c
e
d
 
t
o
 s
e
r
v
i
t
u
d
e

u
p
o
n
 a
n
 e
q
u
a
l
 f
o
o
t
i
n
g
 w
i
t
h
 t
h
e
 o
t
h
e
r
 i
n
 
r
e
s
p
e
c
t
 t
o
 t
b
c
 r
i
g
h
t

t
o
 t
es

ti
fy

 a
s
 t
o
 t
h
e
 e
n
c
r
o
a
c
h
m
e
n
t
 u
p
o
n
 t
h
e
i
r
 p
e
r
s
o
n
a
l
 l
i
b
e
r
t
y
,

w
o
u
l
d
 s
t
r
o
n
g
l
y
 c
o
n
d
u
c
e
 t
o
 t
h
i
 e
n
f
o
r
c
e
m
e
n
t
 o
f
 t
hi

s 
c
o
n
s
t
i
t
u

t
i
o
n
a
l
 p
r
o
v
i
s
i
o
n
.
 S
o
,
 a
 l
a
w
 w
h
i
c
h
,
 w
h
i
l
e
 i
t 
w
o
u
l
d
 n
o
t
 p
e
r
m
i
t

a
 c
la
ss
 o
f
 p
e
r
s
o
n
s
 d
e
e
m
e
d
 u
n
w
o
r
t
h
y
 t
o
 t
es
ti
fy
 a
g
a
i
n
s
t
 a
 w
h
i
t
e

p
e
r
s
o
n
 i
n
 a
 m
a
t
t
e
r
 w
h
e
r
e
 s
u
c
h
 w
h
i
t
e
 p
e
r
s
o
n
’
s
 p
e
r
s
o
n
a
l
 l
ib
er
ty

is
 c
o
n
c
e
r
n
e
d
,
 w
o
u
l
d
 y
e
t
 a
l
l
o
w
 t
h
e
m
 t
o
 t
es
ti
fy
 a
g
a
i
n
s
t
 a
 b
l
a
c
k

i
n
 a
 s
i
m
i
l
a
r
 c
a
s
e
,
 w
o
u
h
l
 d
i
s
c
r
i
m
i
n
a
t
e
 a
g
a
i
n
s
t
 t
h
e
 p
e
r
-

a
m
c a
s

p
e
r
s
o
n

s
o
n
a
l
 l
i
b
e
r
t
y
 o
f
 t
h
e
 l
at

te
r,

 a
n
d
 
a
l
s
o
 
ti
?n
d,
to
 o
b
s
t
r
u
c
t
,
 a
s
 t
o

h
i
m
,
 a
n
 e
q
u
a
l
 e
n
f
o
r
c
e
m
e
n
t
 o
f
 t
h
e
 a
m
e
n
d
m
e
n
t
 i
n
 
q
u
e
s
t
i
o
n
.

S
u
c
h
 
d
i
s
c
r
i
m
i
n
a
t
i
o
n
s
 
m
i
g
h
t
 
w
e
l
l
 t
e
n
d
 
t
o
 
af
fe
ct
 t
h
e
 s
e
c
u
r
i
t
y

o
f
 t
h
a
t
 p
e
r
s
o
n
a
l
 l
i
b
e
r
t
y
 
w
h
i
c
h
 
t
h
e
 
a
m
e
n
d
m
e
n
t
 t
o
 
t
h
e
 
C
o
u
-

T
h
i
s
 b
r
i
n
e
 s
o
,
 i
t 
s
e
e
i
u
«
 c
l
e
a
r
 t
o

st
io

n 
C
o
n
e
r
e
s
?
 
is

 
f
u
l
l
y

st
it

ut
io

n 
g
u
a
r
a
n
t
e
e
s
 t
o
 a
ll

.

u
s
 
t
h
a
t
 
u
n
d
e
r
 
t
h
e
 
p
r
o
v
i
s
i
o
n
 
i
n
 
q
u
o

lu
th
f'
ri
re
d 
t
o
 j
u
d
g
e
 o
f
 t
h
e
 n
e
c
e
s
s
i
t
y
 o
f
 l
eg
is
la
ti
on
 
u
p
o
n

●
ub

je
ct

, 
an

d,
 i

f 
fo

u
n

d
 n

ec
es

sa
ry

, 
to

 p
re

sc
rib

e 
th

a
t 

a
ll 

a
lik

e
.

th
e



P
e
o
p
l
e
 v
.
 W
a
b
h
i
m
o
t
o
r
.

[
S
u
p
.
 C
t
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P
e
o
p
l
e
 v
.
 W
a
s
i
i
i
r
o
t
o
r
.

:
0
3

O
p
I
n
l
o
D
 o
t
 l
b«
 C
o
u
r
t
 —
 B
b
o
d
n
,
 I
.

O
p
l
Q
l
o
a
 0
*
 t
be
 C
o
u
r
t
 —
 P
.b

od
eo

,

4
w
e
r
e
d
 b
y
 t
h
e
 T
h
i
r
t
e
e
n
t
h
 
A
.
r
t
i
c
W
,
 \
?
h
i
c
b
,
a
8
 w
o
 h
a
v
e
 s
e
e
n
,
c
o
n

u
p
o
n
 C
o
i
i
g
r
e
e
s
 t
h
e
 r
e
q
u
i
s
i
t
e
 p
o
w
e
r
 t
o
 p
a
s
s
 a
ll

 l
a
w
s
 a
p
p
r
o
-

'p
ri

it
a 
t
o
 t
h
e
 e
n
d
 
i
n
 
v
i
e
w
.
 
I
n
 
M
c
C
t
t
U
o
c
k
 
v
.
 
A
f
a
r
y
l
a
r
u
J
,
 4

W
h
e
a
t
.
 4
2
1
,
 i
t 
w
a
s
 c
o
n
a
i
d
e
r
e
d
 t
h
a
t
 u
n
d
e
r
 t
h
e
 a
u
t
h
o
r
i
t
y
 g
r
a
n
t

ed
 t
o 
C
o
n
g
r
e
s
s
 “
 t
o
 m
a
k
e
 a
ll

 l
a
w
s
 w
h
i
c
h
 e
ha
il
 b
e
 n
e
c
e
s
s
a
r
y
 a
n
d

pr
op
er
 f
o
r
 c
a
r
i
y
i
n
g
 i
n
t
o
 
e
x
e
c
u
t
i
o
n
 
t
h
e
 
f
o
r
e
g
o
i
n
g
 
p
o
w
e
r
s
/
*

et
c.

, 
C
o
n
g
r
e
s
s
 m
i
g
h
t
 p
a
s
s
 s
u
c
h
 l
a
w
s
 o
s
 w
e
r
e
 a
p
p
r
o
p
r
i
a
t
e
 f
o
r

th
e 

e.
xc
ci
it
io
n 
o
f
 
t
h
e
 
p
o
w
e
r
s
 
o
f
 
G
o
v
e
r
n
m
e
n
t
;
 
t
h
e
 
p
h
r
a
s
e

“
a
p
p
r
o
p
r
i
a
t
e
”
 
b
e
i
n
g
 
u
s
e
d
 
b
y
 
t
h
e
 
C
o
u
r
t
 
a
s
 
e
q
u
i
v
a
l
e
n
t
 
t
o

“
n
e
c
e
s
s
a
r
y
 a
n
d
 
p
r
o
p
e
r
.
”
 
A
s
 t
o
 w
h
a
t
 w
o
u
l
d
 
b
o
 a
p
p
r
o
p
r
i
a
t
e

le
gi

sl
at

io
n 
t
o
 e
n
f
o
r
c
e
 t
h
a
t
 A
r
t
i
c
l
e
,
 n
o
 s
u
g
g
e
s
t
i
o
n
s
 a
r
e
 m
a
d
e
 b
y

co
un
se
l,
 a
n
d
 i
t 
is

 d
i
l
B
c
u
l
t
 t
o
 c
o
n
c
e
i
v
e
 o
f
 a
n
y
 l
a
w
 m
o
r
e
 a
p
p
r
o

pr
ia

te
 t
o
 t
h
a
t
 e
n
d
 
t
h
a
n
 t
h
e
 
p
o
r
t
i
o
n
 i
n
 
q
u
e
s
t
i
o
n
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y
 
i
n
 
o
u
r
 
C
o
u
r
t
s
 i

s

i
n
d
i
s
p
e
n
s
a
b
l
e
 t
o
 a
l
i
e
n
s
 t
o
 e
n
a
b
l
e
 t
h
e
m
 "
 t
o
 p
os

se
ss

, 
e
n
j
o
y
 a
n
d

i
n
h
e
r
i
t
 p
r
o
p
e
r
t
y
 
u
p
o
n
 
t
h
e
 s
a
m
e
 
t
e
r
m
s
 a
s
 
n
a
t
i
v
e
 
b
o
r
n
 
a
t
i
-

z
e
n
s
.
”
 
B
u
t
 t
h
e
s
e
 p
o
i
n
t
e
 h
a
v
e
 n
o
t
 b
e
e
n
 m
a
d
e
,
 a
n
d
 w
e
 d
o
 n
o
t

f
e
e
l
 t
h
a
t
 w
e
 a
r
e
 c
a
l
l
e
d
 u
p
o
n
,
 o
r
 t
h
a
t
 w
e
 w
o
u
l
d
 b
e
 j
ns
ti
fi
ed
 i
n

d
e
t
e
r
m
i
n
i
n
g
 q
u
e
s
t
i
o
n
s
 o
f
 s
o
 g
r
a
v
e
 a
 c
h
a
r
a
c
t
e
r
 w
i
t
h
o
u
t
 a
rj

^i
-

m
e
n
t
,
 a
n
d
 
w
i
t
h
o
u
t
 
b
e
i
n
g
 c

al
le

d 
u
p
o
n
 
t
o
 
d
o
 s
o
,
 e
sp

ec
ia

ll
y

s
i
n
c
e
 
t
h
e
 
a
d
o
p
t
i
o
n
 
o
f
 
t
h
e
 
F
o
i
i
r
t
e
n
t
h
 
A
m
e
n
d
m
e
n
t
 
t
o
 
I
h
t

F
e
d
e
r
a
l
 
C
o
n
s
t
i
t
u
t
i
o
n
,
 w
h
i
c
h
 
h
a
s
 
b
e
e
n
 
r
e
c
e
n
t
l
y
 
p
r
o
c
l
a
i
m
e
d
,

a
n
d
 w
h
i
c
h
,
 a
s
 i
s 
c
l
a
i
m
e
d
 b
y
 s
o
m
e
,
 m
a
y
 s
u
p
e
n
e
d
e
 a
ll

 t
h
a
t

Co
n«
ti
ti
if
io
n 

c
o
n
t
a
i
n
s
 
u
p
o
n
 
t
h
a
t
 
s
u
b
j
e
c
t
.
 
T
h
e
 
F
o
u
r
t
e
e
n
!

A
 n
io
nd
ii
ic
nt
 g
o
e
s
 o
n
e
 s
t
e
p
 f
u
r
t
h
e
r
 t
h

a
n
d
 
a
f
t
e
r
 
d
e
e
l
n
r
i
m
r
 
w
h
o
 a
r
e
 
ci
ti
ze
ns
 
o
f
 t
h
e
 
H
n
i
t
e
d
 
S
t
a
l
e
s

a
n
d
 
se
ei
tr
in
ir
 t
h
e
m
 
in

 
t
h
e
 e
n
j
o
y
m
e
n
t
 o
f
 t
he
ir
 
pr

iv
il

ej
re

s 
ar

ul

i
m
m
u
n
i
t
i
e
s
,
 o
o
n
t
a
i
u
s
 
a
 
p
r
o
v
i
s
i
o
n
 
a
p
p
l
i
c
a
b
l
e
 
t
o
 
al

l 
p
e
r
s
o
n
s
.

w
e

t
h
a
t

o
u
r

t
h
e
 C
iv
il
 n
i
g
h
t
*
 .
Ac

t.
n
n

o
f
 t
h
e
 s
a
m
e
 e
x
t
e
n
t
 i
n
 
al

l 
t
h
e
 
S
t
a
t
e
s
,
 n
o
r
 i

s 
s
u
c
h
 i

ts
 e
ff
ec
t.

I
t
 a
s
s
u
r
e
s
 t
o
 
al

l 
t
h
o
 
ci

ti
ze

ns
 
o
f
 
a
n
y
 
S
t
a
l
e
 
t
h
e
 
ci

vi
l 

r
i
g
h
t
-

e
n
j
o
y
e
d
 
b
y
 
w
h
i
t
e
 
c
i
t
i
z
e
n
s
 
o
f
 
t
h
e
 
s
a
m
e
 
S
t
a
t
e
 
o
r
,
 i
n
 
o
t
h
e
r

w
o
r
d
s
,
 i
t 
p
r
o
h
i
b
i
t
s
 a
ll

 d
i
s
c
r
i
m
i
n
a
t
i
o
n
 
b
e
t
w
e
e
n
 c
it

iz
en

s 
i
n
 t
h
e

S
t
a
t
e
 
o
f
 t
h
e
i
r
 
r
e
s
i
d
e
n
c
e
,
 o
n
 
t
h
e
 s
c
o
r
e
 
o
f
 
r
a
c
e
 
o
r
 
c
o
l
o
r
,
 i
n

r
e
s
p
e
c
t
 t
o
 t
h
e
i
r
 c
iv

il
 r
i
g
h
t
s
,
 b
u
t
 l
e
a
v
e
s
 t
h
e
i
r
 
po
li
ti
ca
l 
r
i
g
h
t
s
,

w
h
i
c
h
 
a
r
e
 
t
h
e
 
r
i
g
h
t
s
 t
o
 
v
o
t
e
 
a
n
d
 
h
o
l
d
 
p
u
b
l
i
c
 o

ff
ic
es
 
i
n
 
t
h
e

g
i
f
t
 o
f
 t
h
o
 S
t
a
t
e
,
 w
i
t
h
 t

li
e 
p
o
w
e
r
 t
o
 c
o
n
f
e
r
 o
r
 w
i
t
h
h
o
l
d
 t
J
i
e
m

a
t
 p
l
e
a
s
u
r
e
.
 
I
f
 i
n
 
a
 g
i
v
e
n
 
S
t
a
t
e
 
t
h
e
 
ti

tl
e 
t
o
 r
e
a
l
 
p
r
o
p
e
r
t
y

o
f
 a
n
y
 c
h
a
r
a
c
t
e
r
 m
a
y
 b
e
 c
o
n
v
e
y
e
d
 b
y
 w
r
i
t
i
n
g
 n
o
t
 u
n
d
e
r
 s
e
a
l
,

tl
ie
n 

tt
//
ci
ti
ze
ns
, 
o
f
 e
v
e
r
y
 r
a
c
e
 a
n
d
 c
o
l
o
r
,
 m
a
y
 c
o
n
v
e
y
 p
r
o
p
e
r
t
y

o
f
 t
h
a
t
 c
h
a
r
a
c
t
e
r
 i
n
 
t
h
e
 s
a
m
e
 
m
o
d
e
.
 
A
 
s
t
a
t
u
t
e
 
p
r
o
v
i
d
i
n
g

t
h
a
t
 i
n
 a
 c
e
r
t
a
i
n
 c
o
n
t
i
n
g
e
n
c
y
 t
h
e
 e
s
t
a
t
e
 o
f
 a
 d
e
c
e
a
s
e
d
 p
e
r
s
o
n

s
h
a
l
l
 d
e
s
c
e
n
d
 t
o
 t
h
e
 w
i
f
e
 a
n
d
 c
h
i
l
d
r
e
n
 i
n
 e
q
u
a
l
 s
h
a
r
e
s
 i
s,

 b
y

t
h
e
 
A
c
t
,
 m
a
d
e
 
a
p
p
l
i
c
a
b
l
o
 
t
o
 
al

l 
t
h
e
 
ci

ti
ze

ns
 
o
f
 t
h
o
 
S
t
a
t
e
.

A
n
d
 
8
0
 
o
f
 t
h
e
 
s
t
a
t
u
t
e
s
 r
e
g
u
l
a
t
i
n
g
 
t
h
e
 
c
o
m
p
e
t
e
n
c
y
 
o
f
 
w
i
t
-

ne
s.
'c
s.
 
T
h
e
 
o
p
e
r
a
t
i
o
n
 o
f
 t
li

e 
A
c
t
 i
s 
t
o
 m
a
k
e
 t
h
e
m
 
a
p
p
l
i
c
a

b
l
e
 a
l
i
k
e
 t
o
 a

ll
 t
h
e
 c
it

iz
en

s 
o
f
 t
h
e
 S
t
a
t
e
,
 w
i
t
h
o
u
t
 r
e
g
a
r
d
 t
o

r
a
c
e
 o
r
 c
o
l
o
r
,
 a
n
d
 w
i
t
h
o
u
t
 r
e
g
a
r
d
 t
o
 t
h
e
 r
u
l
e
s
 u
p
o
n
 t
h
a
t
 s
n
b
-

j
e
c
t
 
p
r
e
v
a
i
l
i
n
g
 
i
n
 
o
t
h
e
r
 
S
t
a
t
e
s
.

I
t
 i
s 
d
u
o
 t
o
 (
b
e
 A
t
t
o
r
n
e
y
 G
e
n
e
r
a
l
 t
o
 s
a
y
 t
h
a
t
,
 a
t
 t
h
e
 t
i
m
e

o
f
 t
h
e
 p
r
e
p
a
r
a
t
i
o
n
 o
f
 h
i
s
 b
r
i
e
f
,
 h
o
 h
a
d
 n
o
t
 t
h
e
 b
e
n
e
f
i
t
 o
f
 t
h
e

v
e
r
y
 
a
b
l
e
 
a
n
d
 
e
x
h
a
u
s
t
i
v
e
 
o
p
i
n
i
o
n
 
o
f
 
M
r
.
 J
u
s
t
i
c
e
 
S
w
a
y
n
e
,

m
e
n
t
i
o
n
e
d
 
a
l
r
e
a
d
y
.

O
u
r
 c
o
n
c
l
u
s
i
o
n
 i
s 
t
h
a
t
 t
h
e
 p
o
r
t
i
o
n
 o
f
 t
h
e
 C
i
v
i
l
 R
i
g
h
t
s
 A
c
t

n
o
w
 
i
n
 
q
u
e
s
t
i
o
n
 —
 a
n
d
 w
e
 a
r
e
 n
o
t
 c
a
l
l
e
d
 u
p
o
n
 t
o
 c
o
n
s
i
d
e
r
 
a
n
y

o
U
i
c
r
 —
 w
a
s
 n
o
t
 r
e
p
u
g
n
a
n
t
 t
o
 t
h
e
 C
o
n
s
t
i
t
u
t
i
o
n
 o
f
 t
h
e
 U
n
i
t
e
d

S
t
a
t
e
s
 a
s
 
it

 
r
e
a
d
 
p
r
i
o
r
 
t
o
 
t
h
e
 
a
d
o
p
t
i
o
n
 
o
f
 
t
h
e
 
F
o
u
r
t
e
e
n
t
h

A
m
e
n
d
m
e
n
t
,
 a
n
d
 t
h
a
t
 i
ts
 e
ff
ec
t 
w
a
s
 t
o
 p
u
t
 a
ll

 p
e
r
s
o
n
s
,
 i
rr

e-

a
p
e
c
t
i
v
c
 o
f
 r
a
c
e
 a
n
d
 c
o
l
o
r
,
 b
o
m
 w
i
t
h
i
n
 t
h
e
 U
n
i
t
e
d
 S
t
a
t
e
s
 a
n
d

n
o
t
 s
u
b
j
e
c
t
 t
o
 a
n
y
 f
o
r
e
i
g
n
 
p
o
w
e
r
,
 e
.
x
c
l
u
d
i
n
g
 
I
n
d
i
a
n
s
 
n
o
t

t
a
x
e
d
,
 n
p
o
n
 a
n
 
e
q
u
a
l
i
t
y
 b
e
f
o
r
e
 
t
h
e
 
l
a
w
s
 
o
f
 
th

is
 
S
t
a
t
e
 i
n

r
e
s
p
e
c
t
 
t
o
 
t
h
e
i
r
 
p
e
r
s
o
n
a
l
 
l
i
b
e
r
t
y
 
a
n
d
 
t
h
a
t
 
t
h
e
 
f
o
u
r
t
e
e
n
t
h

s
e
c
t
i
o
n
 o
f
 t
h
e
 s
t
a
t
u
t
e
 o
f
 t
hi

s 
S
t
a
t
e
 i
n
 r
e
l
a
t
i
o
n
 t
o
 c
r
i
m
e
s
 a
n
d

pi
in
ir
im
ie
nt
s.
 s
o
 
f
a
r
 
a
s
 
it

 
d
i
-
r
r
i
m
i
n
a
t
e
s
 .
ag

ai
ns

t 
p
e
r
s
o
n
s
 
o
n

t
h
e
 s
c
o
r
e
 o
f
 r
a
c
e
 o
r
 c
o
l
o
r
,
 b
o
r
n
 w
i
t
h
i
n
 t
h
e
 U
n
i
t
e
d
 S
t
a
t
e
s
 a
n
d

n
o
t
 s
u
b
j
e
c
t
 t
o
 
a
n
y
 
f
o
r
e
i
g
n
 
p
o
w
e
r
,
 e
x
c
l
u
d
i
n
g
 
I
n
d
i
a
n
s
 
n
o
t



ii
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6
7
S

P
s
o
r
L
B
 
V
.
 W
A
B
K
I
H
O
T
O
i
r
.

P
S
O
P
L
S
 0
.
 W
A
S
H
l
R
O
T
O
i
r
.

0
7
3

[
8
u
p
.
 C
u

l
a
s
.
 1
8
6
9
.
]

O
p
l
a
l
o
a
 «
l
 C
ia
ck
at
t,
 J
.,

 t
fl
M
e
s
U
B
t
.

O
p
I
a
t
o
B
 o
f
 C

ro
ck
et
t,
 3
^
 d
lo
oe
at
lB
p.

'
O
o
D
g
r
e
s
s
 o
f
 
A
p
r
i
l
 0
t
h
,
 1
8
0
6
,
 g
e
n
e
r
a
l
l
y
 k
n
o
w
n
 
a
a
 t
h
e
 C
i
v
i
l

B
i
g
h
t
s
-
 B
i
l
l
,
 
t
h
e
 
s
t
a
t
u
t
e
 
o
f
 
t
h
i
s
 
S
t
a
t
e
,
 
b
e
f
o
r
e
 q
u
o
t
e
d
,
 h
a
s

^e
en
 i
n
 s
o
 f
a
r
 s
u
p
e
r
s
e
d
e
d
 o
r
 
m
o
d
i
f
i
e
d
 a
s
 t
o
 p
l
a
c
e
 t
h
e
 n
e
g
r
o
,

^
r
n
 i
n
 
t
h
e
 
U
n
i
t
e
d
 
S
t
a
t
e
s
,
 i
n
 r
e
s
p
e
c
t
 t
o
 a

ll
 h
i
s
 c
iv
il
 r
i
^
t
s
,

o
n
 t
h
e
 s
a
m
e
 f
o
o
t
i
n
g
 w
i
t
h
 
t
h
e
 w
h
i
t
e
 m
a
n
;
 a
n
d
 a
s
s
u
m
i
n
g
 t
M
a

● t
o 
b
e
 h
i
s
 s
t
a
t
u
s
,
 t
h
e
 a
r
g
u
m
e
n
t
 i
s,

 t
h
a
t
 i
n
a
s
m
u
c
h
 a
s
 a
 f
o
r
e
i
g
n

b
o
m
 
C
h
i
n
a
m
a
n
 c
a
n
n
o
t
,
 u
n
d
e
r
 o
u
r
 s
t
a
t
u
t
e
,
 t
es
ti
fy
 
a
g
a
i
n
s
t
 o

w
h
i
t
e
 
p
e
r
s
o
n
,
 e
r
g
o
,
 h
e
 c
a
n
n
o
t
 
te
st
if
y 
a
g
a
i
n
s
t
 a
 
n
a
t
i
v
e
 b
o
m

n
e
g
r
o
,
 w
h
o
,
 b
y
 
t
h
e
 
A
c
t
 o
f
 
C
o
n
g
r
e
s
s
,
 i
s 
e
n
d
o
w
e
d
 
w
i
t
h
 
p
r
e

ci
se
ly
 t
h
e
 s
n
i
n
e
 c
iv

il
 r
i
g
h
t
s
 t
h
a
t
 a
p
p
e
r
t
a
i
n
 
t
o
 
w
h
i
t
e
 p
e
r
s
o
n
s
.

T
h
e
 f

ir
st
 s
e
c
t
i
o
n
 
o
f
 t
h
e
 
A
c
t
 o
f
 C
o
n
g
r
e
s
s
 p
r
o
v
i
d
e
s
 
 “
t
h
a
t
 a

ll

p
e
r
s
o
n
s
 
b
o
r
n
 
i
n
 
t
h
e
 
U
n
i
t
e
d
 
S
t
a
t
e
s
 
a
n
d
 
n
o
t
 s
u
b
j
e
c
t
 t
o
 
a
n
y

fo
re
ig
n 

p
o
w
e
r
,
 
e
x
c
l
u
d
i
n
g
 
I
n
d
i
a
n
s
 
n
o
t
 
t
a
x
e
d
,
 
a
r
e
 
h
e
r
e
b
y

d
e
c
l
a
r
e
d
 
t
o
 b
e
 c
i
t
i
z
e
n
s
 o
f
 t
h
e
 
U
n
i
t
e
d
 
S
t
a
t
e
s
;
 a
n
d
 s
u
c
h
 c

it
i*

t
e
n
s
 o
f
 e
v
e
r
y
 r
a
c
e
 a
n
d
 c
o
l
o
r
,
 w
i
t
h
o
u
t
 r
e
g
a
r
d
 t
o
 a
n
y
 p
r
e
v
i
o
u
s

c
o
n
d
i
t
i
o
n
 
o
f
 s
l
a
v
e
r
y
 
o
r
 
i
n
v
o
l
u
n
t
a
r
y
 
s
e
r
v
i
t
u
d
e
,
 e
x
c
e
p
t
 
a
s
 
a

p
u
n
i
s
h
m
e
n
t
 
f
o
r
 
c
r
i
m
e
,
 
w
h
e
r
e
o
f
 
t
h
e
 
p
a
r
t
y
 
sh
al
l 
h
a
v
e
 
b
e
e
n

d
u
l
y
 c
o
n
v
i
c
t
e
d
,
 a
h
a
l
l
 h
a
v
e
 t
h
e
 s
a
m
e
 r
ig
h
t
 i
n
 e
v
e
r
y
 S
t
a
t
e
 a
n
d

T
e
r
r
i
t
o
r
y
 i
n
 t
h
e
 U
n
i
t
e
d
 S
t
a
t
e
s
 t
o
 m
a
k
e
 a
n
d
 e
n
f
o
r
c
e
 c
o
n
t
r
a
c
t
s
,

to
 
s
u
e
,
 b
e
 
p
a
r
t
i
e
s
 
a
n
d
 
g
i
v
e
 
e
v
i
d
e
n
c
e
,
 t
o
 
in
be
ri
t,
 p
u
r
c
h
a
s
e
,

le
as

e,
 s
el
l,
 h
o
l
d
 
a
n
d
 c
o
n
v
e
y
 r
e
a
l
 a
n
d
 
p
e
r
s
o
n
a
l
 p
r
o
p
e
r
t
y
,
 a
n
d

to
 f
ul
l 
a
n
d
 e
q
u
a
l
 b
e
n
e
f
i
t
 o
f
 a
ll

 l
a
w
s
 a
n
d
 
p
r
o
c
e
e
d
i
n
g
s
 f
o
r
 t
h
e

s
e
c
u
r
i
t
y
 
o
f
 
p
e
r
s
o
n
a
 
a
n
d
 
p
r
o
p
e
r
t
y
 
a
s
 
is

 
e
n
j
o
y
e
d
 
b
y
 
w
h
i
t
e

d
t
i
z
o
n
s
,
 a
n
d
 
s
h
a
l
l
 b
e
 s
u
b
j
e
c
t
 t
o
 l
i
k
e
 p
u
n
i
s
h
m
e
n
t
,
 p
a
i
n
s
 a
n
d

pe
na

lt
ie

s,
 a
n
d
 
t
o
 
n
o
n
e
 
o
t
h
e
r
,
 a
n
y
 
l
a
w
,
 s
ta

tu
te

, 
o
r
d
i
n
a
n
c
e
,

r
e
g
u
l
a
t
i
o
n
 o
r
 c
u
s
t
o
m
 
t
o
 t
h
e
 c
o
n
t
r
a
r
y
 n
o
t
w
i
t
h
s
t
a
n
d
i
n
g
.

I
t
 i
s 
s
a
i
d
 t
h
a
t
 u
n
d
e
r
 t
h
i
^
s
e
c
t
i
o
n
 
t
h
e
 n
a
t
i
v
e
 b
o
m
 n
e
g
r
o
 i
s

I 
p7

,u
ai
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>e
ne
fi
t 
o
f
 a
ll

 l
a
w
s
 a
n
d
 p
r
o
c
e
e
d
i
n
g
s

f
o
r
 
t
h
e
 
s
e
c
u
r
i
t
y
 
o
f
 
p
e
r
s
o
n
 
a
n
d
 
p
r
o
p
e
r
t
y
 
a
s
 
is

 
e
n
j
o
y
e
d
 
b
y

w
h
i
t
e
 
c
i
t
i
z
e
n
s
;
 
a
n
d
 
t
h
a
t
 
i
n
 
th

is
 
S
t
a
t
e
 
o
n
e
 o
f
 
t
h
e
 l
a
w
s
 
o
f

w
h
i
c
h
 
w
h
i
t
e
 
p
e
r
s
o
n
s
 
h
a
v
e
 
t
h
e
 
be
ne
fi
t,
 f
o
r
 
t
h
e
 
s
w
i
i
r
t
t
y
 
o
f

th
ei

r 
p
e
r
s
o
n
s
 a
n
d
 
p
r
o
p
e
r
l
y
,
 i
s 
t
h
e
 f
o
u
r
t
e
e
n
t
h
 
s
e
c
t
i
o
n
 
o
f
 t
h
e

A
c
t
 
c
o
n
c
e
r
n
i
n
g
 
c
r
i
m
e
s
 
a
n
d
 
p
u
n
i
s
h
m
e
n
t
s
 
a
l
r
e
a
d
y
 
q
u
o
t
e
d
,

h
r
i
r
h
v
 
M
o
n
g
o
l
i
-
a
n
s
 a
n
d
 
C
h
i
n
e
s
e
 a
r
e
 
p
r
o
h
i
b
i
l
c
J
 
fr
oi
ri
 t
es

ti
-

fv
in

s!
 a
g
a
i
n
s
t
 
w
h
i
l
e
 p
e
r
s
o
n
s
,
 ̂
n
d
 
f
r
o
m
 
th

is
 t
h
e
 a
r
g
i
n
n
e
n
t
 i
s

d
e
d
u
c
e
d
 
th
at
 
t
h
e
 n
a
t
i
v
e
 b
o
m
 
n
e
g
r
o
 i
s 
en
ti
tl
ed
 
t
o
 t
h
e
 b
en

ef
it

en
ti

tl
ed

 t
o
 f
ul

l 
a
m

w

w
h
e
t
h
e
r
 
c
i
t
i
z
e
n
s
 o
r
 
n
o
t
,
 i
n
 
t
h
e
s
e
 
w
o
r
d
s
:
 
"
N
o
r
 
s
h
a
l
l
 
a
n
y

S
t
a
t
e
 d
e
p
r
i
v
e
 a
n
y
 p
e
r
s
o
n
 o
f
 l
if
e,
 l
i
b
e
r
t
y
 o
r
 p
r
o
p
e
r
t
y
 w
i
t
h
o
u
t

d
u
e
 p
r
o
c
e
s
s
 o
f
 l
a
w
,
 n
o
r
 d
e
n
y
 t
o
 a
n
y
 p
e
r
s
o
n
 w
i
t
h
i
n
 i
U
 j
u
r
i
s
d
i
e
^

i
i
o
n
 t
h
e
 e
q
u
a
l
 p
r
o
t
e
c
t
i
o
n
 o
f
 t
h
e
 l
a
w
s
.

J
u
d
g
m
e
n
t
 a
f
f
i
r
m
e
d
.

M
r
.
 J
u
s
t
i
c
e
 O
R
O
C
E
r
i
T
 d
e
l
i
v
e
r
e
d
 
t
h
e
 f
o
l
l
o
w
i
n
g
 d
i
s
s
e
n
t
i
n
g

o
p
i
n
i
o
n
,
 i
n
 w
h
i
c
h
 M
r
.
 J
u
s
t
i
c
e
 S
p
k
a
o
d
e
 c
o
n
c
u
r
r
e
d
:

B
e
i
n
g
 u
n
a
b
l
e
 t
o
 a
g
r
e
e
 w
i
t
h
 
t
h
e
 m
a
j
o
r
i
t
y
 o
f
 t
h
e
 C
o
u
r
t
,
 i
n

t
h
e
 c
o
n
c
l
u
s
i
o
n
s
 
a
t
 
w
h
i
c
h
 
t
h
e
y
 
h
a
v
e
 
a
r
r
i
v
e
d
 
i
n
 
t
h
i
s
 
c
a
s
e
,
 I

p
r
o
p
o
s
e
 t
o
 s
t
a
t
e
 t
h
e
 r
e
a
s
o
n
s
 w
h
i
c
h
 
h
a
v
e
 i
n
f
l
u
e
n
c
e
d
 
m
y
 j
u
d
g

m
e
n
t

S
e
c
t
i
o
n
 f
o
u
r
t
e
e
n
 
o
f
 t
h
e
 s
t
a
t
u
t
e
 
o
f
 
t
h
i
s
 
S
t
a
t
e
,
 c
o
n
c
e
r
n
i
n
g

c
r
i
m
e
s
 a
n
d
 p
u
n
i
s
h
m
e
n
t
s
,
 p
r
o
r
i
d
c
s
 t
h
a
t
 "
 n
o
 I
n
d
i
a
n
 o
r
 p
e
r
s
o
n

h
a
v
i
n
g
 o
n
e
 
h
a
l
f
 o
r
 m
o
r
e
 o
f
 I
n
d
i
a
n
 
b
l
o
o
d
,
 o
r
 
M
e
m
g
o
l
i
a
n
 
o
r

C
h
i
n
e
s
e
,
 s
h
a
l
l
 
b
e
 
p
e
r
m
i
t
t
e
d
 
t
o
 
g
i
v
e
 
e
v
i
d
e
n
c
e
 
i
n
 
f
a
v
o
r
 
o
r

a
g
a
i
n
s
t
 
a
n
y
 
w
h
i
t
e
 
p
e
r
s
o
n
.

T
h
e
 
d
e
f
e
n
d
a
n
t
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n
 
t
h
i
s
 e
a
s
e
 
is

 a
 
n
e
g
r
o
,
 b
o
m
 
w
i
t
h
i
n
 
t
h
e

U
n
i
t
e
d
 S
t
a
t
e
s
,
 a
n
d
 I
s 
a
c
c
u
s
e
d
 i
n
 t
h
e
 i
n
d
i
c
t
m
e
n
t
 o
f
 r
o
b
b
i
n
g
 a

C
h
i
n
a
m
a
n
;
 a
n
d
 
it

 w
a
s
 p
r
o
p
o
s
e
d
 
a
t
 t
h
e
 
tr

ia
l 
t
o
 s
u
p
p
o
r
t
 t
h
e

i
n
d
i
c
t
m
e
n
t
 s
o
l
e
l
y
 b
y
 t
h
e
 t
e
s
t
i
m
o
n
y
 o
f
 C
h
i
n
a
m
e
n
 b
o
r
a
 w
i
t
h
i
n

t
h
e
 
C
h
i
n
e
s
e
 
E
m
p
i
r
e
.
 
T
h
e
 
C
o
u
r
t
 
b
e
l
o
w
 
r
u
l
e
d
 
o
u
t
 
t
h
e
 
e
v
i

d
e
n
c
e
 o
n
 t
h
e
 g
r
o
u
n
d
 
t
h
a
t
 t
h
e
 t
e
s
t
i
m
o
n
y
 o
f
 a
 C
h
i
n
a
m
a
n
 w
a
s

n
o
t
 a
d
m
i
s
s
i
b
l
e
 a
g
a
i
n
s
t
 a
 n
e
g
r
o
,
 u
n
d
e
r
 t
h
e
 c
o
n
d
i
t
i
o
n
s
 s
t
a
t
e
d
,

a
n
d
 t
h
e
 p
r
o
p
r
i
e
t
y
 o
f
 t
hi

s 
r
u
l
i
n
g
 i
s 
t
h
e
 o
n
l
y
 q
u
e
s
t
i
o
n
 p
r
e
s
e
n
t
e
d

o
n
 t
h
e
 a
p
p
e
a
l
.

T
h
e
 
s
t
a
t
u
t
e
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l
y
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I
n
d
i
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o
n
g
o
l
i
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n
s
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n
d

C
h
i
n
e
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e
 f
r
o
m
 
t
e
s
t
i
f
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g
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r
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r
 a
g
a
i
n
s
t
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a
n
y
 w
h
i
l
e
 p
e
r
s
o
r
u
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t
 w
a
s
 n
e
v
e
r
 d
o
u
b
t
e
d
 t
b
s
t
 t
h
e
y
 w
e
r
e
 c
o
m
p
e
t
e
n
t
 t
o
 t
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 f
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r

o
r
 a
g
a
i
n
s
t
 e
a
c
h
 
o
t
h
e
r
,
 a
n
d
 
it

 h
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s
 b
e
e
n
 t
h
e
 
u
n
i
f
o
r
m
 
p
r
a
c
t
i
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e

o
f
 t
h
e
 C
o
u
r
t
s
 o
f
 t
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S
t
a
t
e
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o
 a
d
m
i
t
 s
u
c
h
 
t
e
s
t
i
m
o
n
y
 
w
i
t
h
o
u
t
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y
 q
u
e
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t
i
o
n
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 p
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p
r
i
e
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,
 s
o
 f
a
r
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s
 I
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m
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d
v
i
s
e
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d
o
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 u
n
d
e
r
s
t
a
n
d
 
t
h
e
 
m
a
j
o
r
i
t
y
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f
 t
h
e
 
C
o
u
r
t
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s
 
m
a
i
n
t
a
i
n
i
n
g

t
h
e
 c
o
n
t
r
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r
y
,
 e
x
c
e
p
t
 u
p
o
n
 t
h
e
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r
o
u
n
d
s
 t
h
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t
 b
y
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h
e
 T
h
i
r
t
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e
n
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h

A
m
e
n
d
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e
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t
 
o
f
 
t
h
e
 
F
e
d
e
r
a
l
 
C
o
n
s
t
i
t
u
t
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o
n
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n
d
 
t
h
e
 
A
c
t
 
o
f
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.
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p
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p
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 d
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nt
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c.

c
o
n
c
e
d
e
d
 
o
n
 
al

l 
a
i
d
e
s
 t
h
a
t
 
e
a
c
h
 
S
t
a
l
e

C
o
n
s
t
i
t
u
t
i
o
n

o
w
n

A
m
e
n
d
m
e
n
t
,
 i
t

b
a
d
 t
h
e
 e
x
c
l
u
s
i
v
e
 r
i
g
h
t
 t
o
 p
r
e
s
c
r
i
b
e
 b
y
 i
ts
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,

a
n
d
 l
a
w
s
 
w
h
o
 s
h
o
u
l
d
 o
r
 s
h
o
u
l
d
 
n
o
t
 b
e
 e
nt

it
le

d 
t
o
 m
a
k
e
 a
n
d

en
fo

rc
e 
c
o
n
t
r
a
c
t
s
,
 s
u
e
 a
n
d
 
b
e
 s
u
e
d
,
 a
n
d
 
g
i
v
e
 e
v
i
d
e
n
c
e
 i
n
 i

ts

C
o
u
r
t
s
,
 i
n
h
e
r
i
t
,
 p
u
r
c
h
a
s
e
,
 l
ea

se
, 
se

ll
, 
h
o
l
d
 
a
n
d
 c
o
n
v
e
y
 p
r
o
^

er
tv
, 
a
n
d
 t
o 
d
e
f
i
n
e
 i
h
e
 p
u
n
i
s
h
m
e
n
t
,
 p
a
i
n
s
 a
n
d
 p
en
al
ti
es
 t
o

in
fl

ic
te

d 
o
n
 a
n
y
 v
i
o
l
a
t
o
r
 o
f
 i
ts
 l
a
w
s
,
 s
u
b
j
e
c
t
,
 h
o
w
e
v
e
r
,
 t
o
 t
h
e

li
ni

im
ti

on
 c
o
n
t
a
i
n
e
d
 
i
n
 
A
r
t
i
c
l
e
 I
V
.
 s
ec

ti
on

 t
w
o
 o
f
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b
e
 C
o
n
-

st
it
ut
io
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w
h
i
c
h
 
p
r
o
v
i
d
e
s
 
t
l
m
t
 
“
t
h
e
 
ci

ti
ze

ns
 
o
f
 
e
a
c
h
 
S
t
a
l
e
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al
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l>

e 
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ti
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t
o
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ll
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iv
il
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n
d
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m
m
u
n
i
t
i
e
s
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f
 c
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s
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h
e
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e
v
e
r
a
l
 S
t
a
t
e
s
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S
u
b
j
e
c
t
 o
n
l
y
 
t
o
 
t
h
i
s
 l
i
m
i
t
a
t
i
o
n
,
 i
t 
h
a
s
 
b
e
e
n
 
t
h
e
 
pr
ac
ti
ce

f
r
o
m
 t
h
e
 e
ar
li
es
t 
p
e
r
i
o
d
 o
f
 o
u
r
 e
if

is
te

nc
e 
a
s
 a
 n
a
t
i
o
n
,
 f
o
r
 e
a
c
h

St
at
e,
 b
y
 i
ts
 C
o
n
s
t
i
t
u
t
i
o
n
 a
n
d
 l
a
w
s
,
 t
o 
ex

er
ci

se
 t
h
e
s
e
 p
o
w
e
r
s

u
n
q
u
e
s
t
i
o
n
e
d
,
 o
f
t
e
n
 d
i
s
c
r
i
m
i
n
a
t
i
n
g
 b
e
t
w
e
e
n
 d
a
s
^
 o
f
 i
ts
 o
w
n

ci
ti
ze
ns
, 
n
s
 i
t?

 v
i
e
w
s
 o
f
 p
u
b
l
i
c
 p
o
l
i
c
y
 d
ic

ta
te

d.
 
T
h
e
 p
r
o
b

i
n
g
s
 a
n
d
 
d
e
b
a
t
e
s
 o
f
 t
h
e
 C
o
n
v
e
n
t
i
o
n
 
w
h
i
c
h
 f
r
a
m
e
d
 
t
h
e
 L
o
n
-

it
it

ut
io

n 
r
e
n
d
e
r
 i
t 
m
o
r
a
l
l
y
 c
e
r
t
a
i
n
 t
h
a
t
 t
h
e
 S
t
a
t
e
s
 w
h
i
c
h
 w
e
r
e

r
e
p
r
e
s
e
n
t
e
d
 i
n
 
t
h
a
t
 a
u
g
u
s
t
 b
o
d
y
 w
o
u
l
d
 
n
o
t
 h
a
v
e
 c
o
n
c
e
d
e
d
 t
o

t
h
e
 F
e
d
e
r
a
l
 G
o
v
e
r
n
m
e
n
t
 t
h
e
 p
o
w
e
r
 t
o 
in
te
rf
er
e 
i
n
 s
u
c
h
 v
i
U
l

q
u
e
s
t
i
o
n
s
 
o
f
 
t
h
e
i
r
 
i
n
t
e
r
n
a
l
 
p
o
l
i
c
y
 
a
s
 
t
h
o
s
e
 
r
e
l
a
t
i
n
g
 
t
o
 t
h
e

m
a
k
i
n
g
 
a
n
d
 
e
n
f
o
r
c
e
m
e
n
t
 o
f
 c
o
n
t
r
a
c
U
.
 t
h
e
 
p
r
o
s
e
c
i
i
U
o
n
 
n
n
d

c
o
n
d
u
c
t
 o
f
 s
u
i
t
s
 i
n
 
t
h
e
i
r
 C
o
u
r
t
s
,
 t
h
e
 l
a
w
 o
f
 i
n
h
e
n
l
a
n
c
e
 
i
h
-

t
e
n
u
r
e
 
o
f
 
p
r
o
p
e
r
t
y
,
 a
n
d
 
t
h
e
 
p
u
n
i
s
h
m
e
n
t
 o
f
 
c
r
i
m
e
.
 
l
h
«
e

e
m
b
r
a
c
e
d
 
t
h
e
 
m
o
s
t
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m
p
o
r
t
a
n
t
 f
u
n
c
t
i
o
n
s
 
t
o

a
n
v
 G
o
v
e
r
n
m
e
n
t
 f
o
r
 t
h
e
 p
r
o
t
e
c
t
i
o
n
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f
 p
r
i
v
a
t
e
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ig
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a
n
d
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h
e

p
^
s
e
r
v
a
t
i
o
n
 
o
f
 
p
u
b
l
i
c
 
o
r
d
e
r
.
 
D
e
n
v
 
t
o
 
G
o
b
T
l
 
J

r
i
-
h
l
 
t
o
 
r
e
g
u
l
a
t
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,
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a
b
s
o
l
u
t
e
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s
c
r
e
t
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^
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h
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s 

o
f

i
n
h
e
r
i
t
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n
c
e
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 t
h
e
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e
n
u
r
e
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o
u
r
t
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,
 a
n
d
 
t
h
e
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f
j
^
m
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^
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 b
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 C
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 f
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t
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i
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p
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u
c
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 p
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h
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p
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 p
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e
r
s
 p
e
r

t
a
i
n
i
n
g
 t
o
 t
h
e
 a
d
m
i
n
i
s
t
r
a
t
i
o
n
 o
f
 l
oc

al
 g
o
v
e
r
n
m
e
n
t
 
A
m
o
n
g
-
f

t
h
e
s
e
 n
o
n
e
 w
e
r
e
 o
f
 s
o
 g
r
e
a
t
 i
m
p
o
r
t
a
n
c
e
 a
s
 .
th
e 
y
i
g
h
t
 t
o
 r
e
g
u

l
a
t
e
 c
o
n
t
r
a
c
t
a
,
 t
h
e
 
a
d
m
i
n
i
s
t
r
a
t
i
o
n
 
o
f
 j
us
ti
ce
, 

tl
ie

 
t
e
n
u
r
e
s
 o
f

p
r
o
p
e
r
t
y
,
 a
n
d
 
t
h
e
 
p
u
n
i
s
h
m
e
n
t
 o
f
 c
r
i
m
e
.

B
i
l
l
 
i
n
f
r
i
n
g
e
s
 u
p
o
n
 
t
h
e
 
p
o
w
e
r
 o
f
 t
h
e
 S
t
a
t
e
s
 o
v
e
r
 t
h
e
s
e
 s
u
b

je
ct
s 
i
n
 m
a
n
y
 i
m
p
o
r
t
a
n
t
 p
a
r
t
i
c
u
l
a
r
s
,
 a
n
d
 t
h
e
 t
h
e
o
r
y
 o
n
 w
h
i
c
h

it
 i
s 
f
o
u
n
d
e
d
 
is

 s
o
 r
e
p
u
g
n
a
n
t
 t
o
 t
h
a
t
 o
n
 
w
h
i
c
h
 
t
h
e
 C
o
n
s
t
i
t
u

t
i
o
n
 
w
a
s
 o
r
i
g
i
n
a
l
l
y
 b
a
s
e
d
,
 t
h
a
t
 i
t 
s
h
o
u
h
l
 n
o
t
 b
e
 u
p
h
e
l
d
 
o
n
 
a

d
o
u
b
t
f
u
l
 
c
o
n
s
t
r
u
c
t
i
o
n
 
m
e
r
e
l
y
.
 
N
o
t
h
i
n
g
 
s
h
o
r
t
 
o
f
 
t
h
e
 
m
o
s
t

ex
pl

ic
it

 l
a
n
g
u
a
g
e
 i
n
 a
n
 a
m
c
m
l
m
c
D
t
 t
o
 t
h
e
 C
o
n
s
t
i
t
u
t
i
o
n
 w
o
u
l
d

T
h
e
 C
i
v
i
l
 
R
i
g
h
t
s

n
n
c
f
e
 
p
a
r
o
u
t
?
.
 b
o
r
n
 
w
i
i
b
i
n
 
li
.e
 
T
n
i
l
r
d
 .

t
h
e
 s
a
m
e
 r
ig
ht
 t
o 
i
u
h
e
r
i
t
,
 p
u
r
c
h
a
s
e
,
 h
-.

1,
 

I
w
U
l
 a
n
d
 
c
-
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P
k
O
P
L
S
 
V
.
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A
S
U
m
O
T
O
l
l
.

!
|
*
n
.
 1
8
6
9
.
]

p
E
O
P
L
C
 
V
.
 
T
V
A
a
H
I
I
f
Q
T
O
Z
r
.

[
S
u
p
.
 c
t

8
S
4

Op
lB

lo
B 
a
t
 C
ro
ck
et
t.
 I
.,
 d
i
u
c
o
t
i
s
i
.

O
p
I
o
i
o
B
 o
f 

Cr
oc
ke
tt
, 

J.
, 
t
U
n
e
n
t
l
a
g
.

is
tr

al
io

n 
h
a
s
 b
e
e
n
 p
ra

ct
ic

al
ly

 t
r
a
n
s
f
e
r
r
e
d
 t
o
 t
h
e
 F
e
d
e
r
a
l
 Q
o
r
-

er
on

ie
nt

, 
a
n
d
 
i
h
c
 S
t
a
t
e
 
G
o
r
e
n
n
u
e
n
l
s
 h
a
v
e
 b
e
e
n
 e
m
a
s
c
u
l
a
t
e
d

o
f
 t
h
e
 c
h
i
e
f
 p
o
r
t
i
o
n
 
o
f
 t
h
e
 m
a
s
s
 o
f
 p
o
w
e
r
s
 r
e
s
e
r
v
e
d
 t
o
 t
h
e
m

or
ig

in
al

ly
.

A
l
l
 t
h
a
t
 C
o
n
g
r
e
s
s
 w
a
s
 a
u
t
h
o
r
i
z
e
d
 t
o 
d
o
 w
a
s
 t
o
 s
e
e
 t
h
a
t
 t
h
e

n
o
t
 i
n
f
r
i
n
g
e
d
.
 
B
u
t
,
 i
n
s
t
e
a
d
 
o
f

pr
oh

ib
it

io
n 
o
f
 s
l
a
v
e
r
y
 
w
a
s

t
r
y
 
pr
\>
|\
(>
ri
y 
a
s
 i
s 
e
n
j
o
y
e
d
 
b
y
 
w
h
i
t
e
 
p
e
r
s
o
n
s
;
 o
r
 
t
h
e
 
pr

of
>f

i-
?i
ti
on
 i
n
v
o
l
v
e
d
 i
n
 t
hi

s 
c
a
s
e
,
 t
o
 w
i
t
:
 t
h
a
t
 b
e
c
a
u
s
e
 a
 C
h
i
n
a
m
a
n

is
 
pr
i'
hl
hi
tc
«l
 b
y
 l
a
w
 
f
r
o
m
 
t
e
s
t
i
f
y
i
n
g
 a
g
a
i
n
s
t
 a
 w
h
i
t
e
 p
e
r
s
o
n
,

t
h
e
r
e
f
o
r
e
 
h
e
 
s
h
a
l
l
 
n
o
t
 
te
st
if
y 

a
g
a
i
n
s
t
 
a
 
c
o
l
o
r
e
d
 
p
e
s
o
n
 
w
h
o

n
e
v
e
r
 
wa
.^
* 
a
 
s
l
a
v
e
;
 o
r
 t
h
e
 
p
r
o
p
o
s
i
t
i
o
n
 
t
h
a
t
 b
e
c
a
u
s
e
 
a
 
w
h
i
t
e

m
.
n
n
 
h.

is
 
t
h
e
 
l
a
w
f
u
l
 
r
i
g
h
t
 
t
o
 
m
a
k
e
 
a
 
c
o
n
t
r
a
c
t
 
o
f
 
m
a
r
r
i
a
g
e

w
i
c
h
 
a
 
w
h
i
t
e
 
w
o
m
a
n
,
 e
v
e
r
y
 
co

lo
re

il
 
m
a
n
 
b
o
r
n
 
w
i
t
h
i
n
 
t
h
e

I
 n
i
t
e
d
 
S
l
a
t
e
s
 s
ha

ll
 h
a
v
e
 t
h
e
 r
i
g
h
t
 t
o
 c
o
n
t
r
a
c
t
 m
a
r
r
i
.
n
g
e
 
w
i
t
h

a
 w
h
i
l
e
 w
i
u
u
a
u
,
 i
n
 d
e
f
i
n
u
c
e
 o
f
 a
n
y
 S
t
a
t
e
 l
a
w
 t
o
 t
h
e
 c
o
n
t
r
a
r
y
.

I
f
 a

ll
 
ih

e.
<e

 
p
r
o
p
o
s
i
t
i
o
n
s
,
 a
n
d
 
n
u
m
e
r
o
u
s
 o
t
h
e
r
s
 o
f
 a
 s
i
m
i
l
a
r

e
h
n
r
a
e
l
e
r
.
 c
o
m
e
 w
i
t
h
i
n
 t
h
e
 p
u
n
d
e
w
 o
f
 t
h
e
 T
h
i
r
t
e
e
n
t
h
 A
m
e
n
d
*

ni
ci

ir
, 
it

 i
s 
n
o
t
 d
if
fi
cu
lt
 t
o
 d
e
m
o
u
s
t
r
a
t
e
 t
h
a
t
,
 u
n
d
e
r
 t
h
e
 p
r
e
t
e
x
t

o
f
 
e
n
f
o
r
e
i
n
g
 
t
h
e
 
p
r
o
h
i
b
i
t
i
o
n
 
o
f
 
s
l
a
v
e
r
y
 
b
y
 
“
a
p
p
r
o
p
r
i
a
t
e

le
gi

sl
at

io
n,

o
f
 
t
h
e
 
S
l
a
t
e
 G
o
v
e
m
r
a
e
n
U
,
 i
n
 
m
a
t
t
e
r
s
 
p
e
r
t
a
i
n
i
n
g
 
p
u
r
e
l
y
 
t
o

Im
ii

ii
si

ra
ti

on
 
o
f
 
lo

ca
l 

af
fa
ir
s.
 

I
t
 
m
i
g
h
t
 
d
e
c
i
d
e
 
t
h
a
t

di
so

ri
ii
ii
ni
it
in
g 
t
a
x
e
s
 i
m
p
o
s
e
d
 b
y
 a
 S
t
a
t
e
 o
n
 i

ts
 o
w
n
 c
it
iz
en
s,

t
J
i
o
u
g
h
 
w
a
r
r
a
n
t
e
d
 
b
y
 
it
s 
C
o
n
s
t
i
t
u
t
i
o
n
,
 o
r
 
t
h
e
 e
s
t
a
b
l
i
s
h
m
e
n
t

o
f
 s
e
p
n
r
a
t
o
 
s
c
h
o
o
l
s
 f
o
r
 
w
h
i
t
e
 
a
n
d
 
c
o
l
o
r
e
d
 
c
h
i
l
d
r
e
n
,
 o
r
 
t
h
e

cn
ro

rc
ei

ne
ii

t 
o
f
 l
a
w
s
 f
o
r
 t
h
e
 
o
b
s
e
n
'
a
n
c
e
 
o
f
 t
h
e
 S
a
b
b
a
t
h
 
b
y

C
l
i
i
n
o
H
o
 o
r
 J
a
p
a
n
e
s
e
 r
e
s
i
d
e
n
t
s
,
 o
r
 p
o
l
i
c
e
 r
e
g
u
l
a
t
i
o
n
s
 i
n
t
e
n
d
e
d

to
 p
r
e
s
e
r
v
e
 o
r
d
e
r
 a
m
o
n
g
s
t
 a
 c
e
r
t
a
i
n
 
v
i
c
i
o
u
s
 c
la
ss
 o
f
.
 t
h
e
 c
o
m

m
u
n
i
t
y
,
 g
ii

cb
 
u
 
C
h
i
n
e
s
e
 
pr
os
ti
tu
te
s 
o
r
 
g
a
m
b
l
e
r
s
,
 o
r
 
h
e
a
l
t
h

re
gi

il
ut

io
ii

R,
 a
p
p
l
i
c
a
b
l
e
 a
l
o
n
e
 
t
o
 a
 
d
e
g
r
a
d
e
d
 
c
l
a
s
s
 o
f
 c
o
l
o
r
e
d

p
o
p
u
l
a
t
i
o
n
,
 a
ll

 
t
e
n
d
e
d
 
t
o
 
i
n
f
r
i
n
g
e
 
u
p
o
n
 
t
h
e
 
p
r
o
h
i
b
i
t
i

s
l
a
v
e
r
y
 c
o
n
t
a
i
n
e
d
 
i
n
 
t
h
e
 T
h
i
r
t
e
e
n
t
h
 
A
m
e
n
d
m
e
n
t
,
 a
n
d

t
h
e
r
e
f
o
r
e
 v
o
i
d
.
 
C
o
n
g
r
e
s
s
,
 i
t 
is

 c
l
a
i
m
e
d
,
 i
s 
t
h
e
 s
ol
e 
j
u
d
g
e
 o
f

w
h
a
t
 
is

 "

C
o
n
g
r
e
s
s
 m
i
g
h
t
 p
r
a
c
t
i
c
a
l
l
y
 a
b
s
o
r
b
 a
ll

 t
h
e
 p
o
w
e
r
s

'
h
e
 
n«

i
o
n
 
o
f

w
e
r
e

a
p
p
r
o
p
r
i
a
t
e
 
le

gi
sl

at
io

n
t
o
 
a
c
c
o
m
p
l
i
s
h
 
t
h
e
 
e
n
d

th
is
, 

it
 
h
a
s
 u
n
d
e
r
t
a
k
e
n
 t
o
 d
e
f
i
n
e
,
 n
o
t
 o
n
l
y
 t
h
e
 c
iv

il
 r
i
g
h
t
s
 o
f

e
n
i
n
n
c
i
p
a
t
e
d
 
sl

av
es

, 
b
u
t
 o
f
 a
ll

 o
t
h
e
r
 p
e
r
s
o
n
s
 b
o
m
 
w
i
t
h
i
n
 
t
h
e

U
n
i
t
e
d
 
S
t
a
t
e
s
 
n
o
t
 
s
u
b
j
e
c
t
 
t
o
 
a
n
y
 
f
o
r
e
i
g
n
 
p
o
w
e
r
,
 e
x
c
e
p
t

I
n
d
i
a
n
s
 n
o
t
 t
a
x
e
d
.
 
T
h
i
s
 i
s 
d
o
n
e
 o
n
 t
h
e
 p
l
e
a
 t
ha

t,
 i
n
a
s
m
u
c
h

t
h
e
 
T
h
i
r
t
e
e
n
t
h
 
A
m
e
n
d
m
e
n
t
 
es

ta
bl

is
he

s 
a
 
c
o
n
d
i
t
i
o
n
 
o
f

u
n
i
v
e
r
s
a
l
 
f
r
e
e
d
o
m
 
i
n
 
t
h
e
 
U
n
i
t
e
d
 
S
l
a
t
e
s
,
 
al

l 
le

gi
sl

at
io

n 
is

● 
a
p
p
r
o
p
r
i
a
t
e
 
t
o
 e
n
f
o
r
c
e
 t
h
a
t
 r
es

ul
t,

 w
h
i
c
h
 s
e
c
u
r
e
s
 t
o
 
al

l 
p
e
r

s
o
n
s
 t
h
e
 
r
i
g
h
t
s
 o
f
 f
r
e
e
m
e
n
.
 
I
f
 b
y
 t
h
e
 
t
e
r
m
 “
 t
h
e
 r
i
g
h
t
s
 o
f

is
 
t
o
 
b
e
 
u
n
d
e
r
s
t
o
o
d
 
t
h
e
 
r
i
g
h
t
 
n
o
t
 
t
o
 
b
e
 
h
e
l
d
 
i
n

as f
r
e
e
m
e
n

s
l
a
v
e
r
y
 
o
r
 i
n
v
o
l
u
n
t
a
r
y
 
s
e
r
v
i
t
u
d
e
,
 t
h
e
 
p
r
o
p
o
s
i
t
i
o
n
 
is

 s
o
u
n
d
;

is
 i
n
t
e
n
d
e
d
 t
o
 i
n
c
l
u
d
e

r
i
g
h
t
s
 o
f
 f
r
e
e
m
e
n

b
u
t
 i
f
 t
h
e
 t
e
r
m

al
l 
t
h
e
 s
o
c
i
a
l
 a
n
d
 c
iv

il
 r
ig
h
t
s
 w
h
i
c
h
 
m
e
n

f
o
r
m
 o
f
 g
o
v
e
r
n
m
e
n
t
,
 t
h
e
n
 i

t 
f
o
l
l
o
w
s
 f
r
o
m
 t
hi

s 
in

te
rp

re
ta

ti
on

t
h
a
t
 C
o
n
g
r
e
s
s
,
 b
y
 v
i
r
t
u
e
 o
f
 t
h
e
 s
e
c
o
n
d
 s
e
c
t
i
o
n
 o
f
 t
h
e
 a
m
e
n
d

m
e
n
t
,
 m
a
y
 s
u
p
e
r
s
e
d
e
 a

ll
 S
t
a
t
e
 l
a
w
s
 o
n
 
al

l 
s
u
b
j
e
c
t
s
 a
ff

ec
ti

ng
t
h
e
 s
oc
ia
l 
o
r
 c
iv
il
 
a
l
a
i
u
s
 o
f
 e
v
e
r
y
 
i
n
d
i
v
i
d
u
a
l
 
ci
ti
ze
n 
o
f
 t
h
e

U
n
i
t
e
d
 S
t
a
t
e
s
;
 a
n
d
 t
h
i
s
 w
o
u
l
d
 p
r
a
c
t
i
c
a
l
l
y
 w
i
t
h
d
r
a
w
 f
r
o
m
 t
he

S
t
a
t
e
 
G
o
v
e
r
n
m
e
n
t
s
 
al

l 
t
h
a
t
 
m
a
s
s
 
o
f
 
p
o
w
e
r
s
 
b
y
 
w
h
i
c
h
 
t
h
e
y

h
a
v
e
 
h
i
t
h
e
r
t
o
 
d
e
f
i
n
e
d
 
t
h
e
 
r
i
g
h
u
,
 d
u
t
i
e
a
 
a
n
d
 
o
b
l
i
g
a
t
i
o
n
s
 
o
i

ih
ci
r 
c
i
t
i
z
e
n
s
 t
o
w
a
r
d
 e
a
c
h
 o
t
h
e
r
 a
n
d
 
t
o
 t
h
e
 S
t
a
t
e
.
 
I
t
 w
o
u
l
d

p
r
a
c
t
i
c
a
l
l
y
 
a
n
n
i
h
i
l
a
t
e
 
t
h
e
 
p
o
w
e
r
 o
f
 t
h
e
 
S
t
a
t
e
 
o
v
e
r
 
it
s 
o
w
n

ci
ti

ze
ns

 
a
n
d
 
w
i
t
h
i
n
 
it
s 
o
w
n
 
te
rr
it
or
y,
 a
n
d
 
t
r
a
n
s
f
e
r
 
to
 
th

e

F
e
d
e
r
a
l
 
G
o
v
c
m
i
n
e
n
t
 t
h
e
 
a
u
t
h
o
r
i
t
y
 
t
o
 e
x
e
r
c
i
s
e
 t
h
e
 m
o
s
t
 i
m

p
o
r
t
a
n
t
 f
u
n
c
t
i
o
n
s
 p
e
r
t
a
i
n
i
n
g
 t
o

o
p
i
n
i
o
n
 
t
h
e
 
T
h
i
r
t
e
e
n
t
h
 
A
m
e
n
d
m
e
n
t
 
c
o
n
t
e
m
p
l
a
t
e
d
 
n
o
t
h
i
n
g

o
f
 t
h
e
 k
i
n
d
.

N
o
r
 
c
a
n
 
it

 
e
s
c
a
p
e
 
o
b
s
e
r
v
a
t
i
o
n
 
t
h
a
t
 
t
h
e
 
s
a
m
e
 
a
r
g
u
m
e
n
t

w
h
i
c
h
 
a
t
t
e
m
p
t
s
 t
o
 u
p
h
o
l
d
 t
h
e
 C
i
v
i
l
 R
i
g
h
t
s
 B
il
l,
 i
f 
c.

ir
ri

cJ
 t
c

o
u
l
d
 
'
’
o
n
c
e
d
e
 
t
o
 
Co

ni
rr

«*
.-

=s
 
ih
r

e
n
j
o
y
 u
n
d
e
r
 a
 f
re

e

lo
ca
l 
g
o
v
e
r
n
m
e
n
t
 
I
n
 
m
y

it
s 

l
e
g
i
t
i
m
a
t
e
 
c
o
n
c
l
u
s
i
o
n
,

c
o
n
t
e
m
p
l
a
t
e
d
 
i
n
 
t
h
e
 
T
h
i
r
t
e
e
n
t
h
 
A
m
e
n
d
m
e
n
t
;
 
a
n
d
 
if

 
ti
n'

C
i
v
i
l
 
R
i
g
h
t
s
 
B
i
l
l
 
b
e
 
m
a
i
n
t
a
i
n
e
d
 
b
y
 
t
h
e
 
C
o
u
r
t
s

e
x
e
r
c
i
s
e
 o
f
 t
h
e
 c
o
D
s
t
i
t
u
t
i
o
D
u
]
 p
o
w
e
r
s
 o
f
 C
o
n
g
r
e
s
s
,
 i
t 
is

 q
u
i
t
e

e
v
i
d
e
n
t
 
U
i
a
t
 
t
h
e
 
d
i
v
i
s
i
o
n
 
o
f
 
j
i
o
w
e
r
 
b
e
t
w
e
e
n
 
t
h
e
 
S
t
a
t
e
 
nn

ci

F
e
d
e
r
a
l
 G
o
v
e
r
n
m
e
n
t
s
,
 a
s
 o
r
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«ad timef the IBEW agreement was signed

and the employees were discharged was
Qseontradicted.

William Anthony RICHARDS.
/ PlalntlfT^Appellant,

● S. Application of Lav

Section 158(f) provides that it is not an

unfair labor practice to require union mem-

berahip “after the seventh day following
... the effective date of the agreement"

(Emphasis added.) The NLRB construed
this language to mean that since the IBEW
contract was signed on Friday, February

12, the Company had to wait until after

Friday, February 19 to discharge employ
ees who failed to join the IBEW.

SECRETARY OF STATE, DEPART
MENT OF STATE. United States

of America, Defendants-Appelleea.

No. 82-5991.

United States Court of Appeals,
Ninth Circuit

Argued Sept 9, 19BS.

Submitted Nov. 21, 1983.

Decided Feb. 4, 1985.

The Board cites its own precedent to

support this conclusion. In J.W. Bateton
Co., 134 N.L.R.B. 1654 (1961), for example,
the Board held that a union security clause tory judgment arguing that procedures

used in issuing certificate of loss of nabon-

Plaintiff brought suit seeking declara-

requiring membership "no later than" the
seventh day following the beginning of em- al»ty were unconstitutional and declarmtion

ployment violated federal law because it United States citizen. Ihe
did not provide for the “full" seven day United SUtes District Court for the Central

gi»« period. In ■M-W Construction Co., DaWet <>f Mifomi., J. Hntto Jr,
139 N.L.R.B. 1286 (1962), the Boani found

ed States citizen, and plaintiff appealed.
The Court of Appeals, ^iohardt, Cireait
Judge, held that (1) Depariroent of State
established voluntariness of plaintiffs acta,
including his explicit renundatioD of Unhad
States citizenship, by prepondennee of evi
dence; (2) District Courtis finding that

.  . , , plaintiff was under no economic hardahm
strictly as possible m favor of employees, he renoun'eej hU UnIteJ 5utei'^
and the deference due the Board a exper
tise in interpreting federal labor statutes,
we conclude that the Board’s interpretation declined to consider plaintiffs w
is at a minimum “reasonably defensible." quest for declaration that procedures by
See NLRB v. Carpenters Local Union No. which Secretary of State issued eertificata
55, 739 F,2d at 482. Furthermore, the Qf logg of nationality violated bill of attain-
Company did not challenge the Board's eon- der clause, due process clause of Fifth
struction of the statute, but only insisted Amendment and equa] protection clause of
that it “substantially complied" with the Fourteenth Amendment
statute and that any''violation was minor
and did not prejudice the employees.

a violation from a union security clause
requiring membership “as of the seventh
day after the date of the contract" for
workers already employed.

[6] Given the wording of the statute,
the Board’s authority construing it as

zenship was not clearly erroneous;^ and (8)
District U)urt did not abuse ita diaeretioo

Affirmed.

I  ●
E- CONCLUSION

The Board’s decision is afHrmed and its
order enforced.

1. Constitutional Law ^253J(2)
Due process clause of the Fifth

Amendment imposes on federal govern-
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Dot clearly erroneous^ in short, the evi
dence amply supported district court’s find
ing that plaintUf became Canadian citixen
purely for purpose of career advancement

9. Citiuns ♦●IS
Person loses his United States citizen-

sh4> by voluntarily performing expatriating
act only if expatriating act was accompa
nied by intent to terminate United States
citizenship.

10. QUsens
More is required for loss of citizenship

th%n simply voluntary commission of act
Congress has designated as expatriating
act Immigration and NationaliQr Act
§ 349(aKl, 2). 8 U.S.C.A. § 1481(aXl. 2)-

11. Qtizens ^15
Some expatriating acts may be so in

herently inconsistent ^th United States
citizenship that persons performing them
may be deemed to intend to relinquish their
United States citizenship even in Usance of
statements that they so intended the acts,
or, indeed, even dispite contemporaneous
denial Uiat they so intended the acts. Im
migration and Nationality Act, S S49(aKli
2). 8 U.S.CJ^. § 1481(aKl, 2).

12. Citizens ^16
United States citizen effectively re

nounces his citizenship by performing act
that Congress has designate as expatriat
ing act only if he means the act to consti
tute renunciation of his United States dti-
zciuship; in absence of such intent, he does
not lose his citizenship simply by perform
ing expatriating act, even if he knows that
Congrt'ss hud designated the uct an expa
triating act Immigration and Nationally
Act 8 84‘HaHl. 2). 8 U.S.C.A. § 1481(aXl.

15

ment the limitations that equal protection
clause of Fourteenth Amendment iropoces
oa stetes. ConstAmends. ^ 14,
14,1 1. I
2. Qtixens «»13 ^

United States citizens* constitutional
right to remain a citizen unless he voluntar
ily relinquishes that right of citizenship ap
plies at least to all persons bom or natural
ized in the United States.

^ Otizeiu
' There is no presumption that expatriat

ing act was performed with intent to relin
quish citizenship. Immigration and Nathm-
ality Act, § 349(c), 8 U.S.C.A. 5 1481(c).
4. Otizens

Voluntariness of acts demonstrat^g
intent to renounce United States dtizenshqi
is necessary part of showing alleged expa
triates* spedflc intent to relinquish his citi
zenship. Imhu^tion and Nationaliy Act,
§ 349(c), 8 U.S.CA.-I 1481(c).

5. Citizens *>19
There is^ no presumption of voluntari

ness with respect to acts demonstrating
specif intent to relinquish United States
citizenship. Immigration and Nationally
Act; 5 349(c), 8 U.S.C.A. § 1481(c).

6. Citizens «»19
Because presumption of voluntariness

extended to plaintiffs becoming a Canada
an citizen and taking oath of allegiance to
Canada, it also of necessity applied to act
demonKtruting s|>cciric intent, i.e., the ex-
plidt renunciation of United Stute.H citizen
ship under oath. Immigration and Nation-
iflity Act, § 349(uMl. 2), (c), 8 U.S.C.A.
5 1481(aXl,2),{c).
7. Citizens <£=*15

CxpiilTiuiiMg m't Ih* kukI Io h:ivr
been performed voluntarily if it was.])or-
formed under conditions of economic du
ress; at the least, some degree of hardship
most be shown.

8. Federal Courts ^855
District court’s finding that plaintiff

was under no economic hardship when he
renounced his United States citizenship was

2).

13. Citizens ^15
Person who performs expatriating act

with intent to renounce his United States
citizenship loses his United States citizen-
ship whether or not he knew that act was '
expatriating act, and whether or not he
knew that expatriation was possible under
Unitqd States law. Immigration and Na-
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tionality Act, S 849(aXl, 2), 8 U.S.C.A. foreign citizenship as a pert of iu naturmli-
I i48l(eXl. 2). aation procedures, he chose to renounce his

toiK United States citizenship in order to obuin
14. Cltiaens Canadian citizenship, and thereby lost his

Intent to renounce United Stat« att. dticenship. Immigretion
nenehip mny be enpreseed .n worts or N„i„„,,ity Act. § sisdKl, 2Mc) 8
found «s fair mference frem proved con- „ g ^ ̂
duct Immigration and Nationality Act.
§ 349(aMl. 2), 8 U.S.C.A. § 1481(aHl. 2).

15. Citizens ̂ 15

Voluntary taking of formal oath that
includes explicit renunciation of IJnlU^l
States citizenship is ordinarily HufficiunL lu

establish specific intent to renounce United
States citizenship. Immigration and Na

tionality Act, § 349{nKl, 2), 8 U.S.C.A.
§ 1481(aXl. 2).

21. Declaratory Judgment ̂ 91

District court did not abuse its discre

tion when it declined to consider plaintiffs

request for rlocbniiion that procedures by
which Secretary of State issued certificate

of loss of nationality violated bill of attain
der clause, due process clause of Fifth

Amendment and equal protection clause of
Fourteenth Amendment U3.C.A. Const

Art 1, § 9, cl. 3; Amends. 5, 14, 14, § 1.
16. Citizens «»16

Whether it is done in order to make
David Leung. Santa Ana, Cal., for plain

tiff-appellant
more money, to advance career or other
relationship, to gain someone's hand in
marriage, or to participate in political pro

cess in country to which he has moved, Angeles, Cal., for defendants-appellees.
United States citizen’s free choice to re-

Ronald K. Silver, Asst U.S. Atty.,

A

Los

ppeal from the United States District
Court for the Centra) District of California.

nounce his citizenship results in loss of that
citizenship. Immigration and Nationality
Act, § 349(aXl, 2), 8 U.S.C.A. § 1481(aXl.

Before HUG and REINHARDT, Circuit

Judges, and PANN^,* District Judge.
2).

17. Citizens ̂ 13

United States citizens have right to
become aliens.

16. ClUzens «>15

Alleged expatriate's “specific intent"
to renounce his citizenship does not turn on
his motivation.

19. Constitutional Law ̂ 52

Congress' interpretation of right of ex

patriation is not binding on courts.

REINHARDT. Circuit Judge:

tl] William Anthony Richards was is
sued a Certificate of Loss of Nationality by
the Department of State ("the Depart
ment") on June 22, 1978. The Department
found that he had 'expatriated himself on
February 23, 1971, when he became a citi
zen of Canada and, in doing so, took an
oath of allegiance to the Queen of England
and expressly renounced allegiance to any
other sovereign. Richards brought this

Record supported district court's con- suit seeking a declaration that the proce*
elusions that plaintiff decided to become dures the Department used in issuing the
Canadian citizen and he would have liked Certificate violated the due process, equal
also to remain a United States citizen, but protection, and bill of attainder clauses of

because Canada required relinquishment of the Constitution. U.S. Const amend. V;’

20. Citizens «>16

tipni that the equal protection clauae of the
founeenih amendment. VS. Const, amend. XIV.
§ 1. imposes on the states. S*t Bueklty v. F'e-
Ito. 424 U.S. 1. 93. 96 S.Ct 612, 670. 46 L.Ed.2d
659 (1976); Weinberger v. WiesenfeJd. 420 U3.

* Honorable Owen Murphy Fanner, United States
Oictrict Judge for the District of Oregon, sitting
by designation.

1. The due process clause of the fifth amendment
Imposes on the federal government the limiu-
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^ Con.t I, S 9. =1. 3. H. ̂  CANADIAN CITIZEN SO HEU> ME
,uirhttdecUiraUonthathei«acitii«of GOD.
ie United SUte*. The district court oe- ^ March. 1971, Richards obtomed s Ls-
lined to TWh the constitutional cUto n^dian passport, which he used when he

ading that a de novo trial to detent returned to the United Stotes in 1972 for
,heth« or not he is a United States dtii« graduate study. He registered as a fo^
rould provide him full relief. The distrirt student at the University of Southern
ourt conducted such a tm) and conduded Q^ifomia. In 1978, he returned to Canada
bat Richards is not a United States dUzen. he worked as a school teacher until

1975, He then became a freelance writer
and trail guide.

In March, 1976, he applied for and re-
William Anthony Richards acquired UnR- ^j^^d a new Canadian passport, which he

jd States dtizenship when he was bom in ^ travelled to Ireland later that
;  Liuis Obispo, California, on September married  a Canadian dtiien in

.3, 1938. He received a Bachelor of Arts following month he
iegree from the University of Southern Consulate General
>lifomia in 1964, and, in 1965, he left the
Jnited States and established residence in

He taught school in Vancouver,
British Columbia, until 1969/

Uchards appeals. We affirm.

FACTS

at Vancouver ("the Consulate") to file visa

petitions for his wife and stepchildren. It
was at that point that United States au
thorities first became aware of Richards’
naturalization in Canada.

After Canadian authorities confirm^
that Richards had obtained Canadian citi

zenship, the Consulate prepared a Certifi-
of Loss of Nationality and forwarded

the Department for approval. The

Department instructed the Consulate to in- .
vite Richards to execute an "affidavit of

u  expatriated person." It further instructed

cate

Less than two years later, Richara ̂  ̂  (Consulate that, if Richards refused to

In 1969, Richards applied for en^iloy-

eligible for Canadian ciUwnship. He affidavit, the Consulate

applied for and was grunted ̂ nato ati- registered mail a "pre-

nent with the Boy Scouts of Canada. He
informed that employees must either

oe Canadian citizens or have declared an

upon
not. a

only after he declared his intention to be¬

lt to

came

zenship on February 1971. On ̂ t of loss of nationality let-
date. he signed the following Declaration ^ Richards
of Renunciation and Oath of Allegiana; * ^ United Stotes

1 HEREBY renounce AI^ A^ naUonaiity. and it was to noUfy him that he
GIANCE AND FIDELITY ANY present any evi*

FOREIGN SOVEREIGN dence to support any contention that he did
WHOM OR WHICH I MAY ut mlimpiish his United States

TIME BE A SUIliKCTT OB CITIZEN, "hi,, wh.n lu- » Can.dbn ciU-
I SWEAR THAT I WILL BE FAITH- The Ckinsulate prepared the letter but
FUL AND BEAR TRUE ALLEGIANCE Richards. The De-

TO HER MAJESTY QUEEN EI^- ,^„ent then retired Richards'case to in-
BETH THE SECOND. HER HEIRS status without approving the Gertifi-
AND SUCCESSORS. ACCORDING TO Nationality.
LAW, AND THAT I WILL FAITHFUL
LY OBSERVE THE LAWS OF CANA
DA AND FULFIL MY DUTIES AS A

On December 2, 1977, Richards visite

intention to acquire Canadian citizenship
becoming eligible. As Richards was
Canadian citizen, he was employed

was

d
the Consulate for the purpose of determin-

LEd.ld 514 (1975).
«6. 61P n. 2. 95 S.Cl. 1225, 1228 n. 2. 43
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He was asked the due process, equal protection, and bill

of attainder clauses. He also sought a
declaration that he is a United States citi-
aen.

his citisenahip status.*

_ complete questionnaires relating to his
;^gwaHifln citizenship and his intent to relin*

quiah his United States citizenship. He
submitted the forms on December G. Ho

was also interviewed by a consular official.

Based on the completed questionnaire and Richards would receive full relief if the

rmirl <-nndmio<i :i tic mrt*o trial uii whether

he is or is not a United States citizen. The

court then proceeded to conduct such a
trial. li conrludrd that RichnnU lost his

llniUal SUitoH rili%eimhi|i whuii liu voluntar

ily and with specific intent to renounce his
United States citizenship became a Canadi

an citizen and look an oath of allegiance to

.ng
u>

The district court declined to address the

constitutional claims. It believed that

the ('.oMHiihili*he intiTviow

.hat Richards had lost his Unilod Status

ntizenship. It sent the Department a let
ter summarizing the reiumns lK*hind its nm-

Tiio l)o|mrHu<Mit Ihrn approvnl'luNion.

the Certificate of Loss of NuLionalily.

which was issued on June 22, 1978, and

delivered to Richards in California, where

had returned in December of 1977. His

marriage ended in divorce in July of 1978.

lie Canada.

Richards appealed to the Department's

Board of Appellate Review. He argued
that the statutes and regulations authoriz-

the issuance of Certificates of Loss of

DISCUSSION

I. Richards ’ Citizenship Status

Richards seeks a declaratory judgment

Nationality are invalid and void because under 8 U.S.C. § 1503(a) (1982). That'sec-

they deny him due process and equal pro- tion authorizes, with certain exceptions in-

cection of the laws. U.S. Ck>nst amend. V; applicable here, any person within the Unit-

supra note 1. He also argued that the ed Sutes who has been denied a right or

statute authorizing the issuance of the Cer- . privilege on the ground that he is not a
uficate without a prior judicial trial, 8 national of the United States to institute a

U3.C. § 1501 (1982), constitutes a bill of declaratory judgment action to determine
attainder. U.S. Const art. I, § 9, cl. 3. whether he is a national of the United

Finally, he argued that the Department’s Stotes.  A suit under section 1603(a) is not
conclusion that he had lost his United

States citizenship was erroneous. Richards tion. Rather, section lM3(a) authorizes a

waived his right to a hearing before the dg novo judicial determination of the lUtiis

. of the plaintiff as a United Sutes national.
Because Richards has been issued a Certifi

cate of Loss of Nationality, the district

mg

see

for judicial review of the agency's ae-one

Board.

The Board determined that it lacked jur

isdiction to consider Richards’ constitution

al arguments. It then rejected all of Rich

ards’ other arguments. It concluded that
Richards had lost his United Sutes citizen- '' A. Background

ship upon becoming a Canadian citizen. [2] In Afroyim v. Rusk, 387 U.S. 253

Richards then instituted this suit Seek

ing a declaratory judgment, he again . j «

gued that the procedures used by the De- has no power to uke away Umted SUtw

partment in issuing the Certificate violate citizenship. The Court overruled lU hold-

court had jurisdiction.

87 S.Ct 1660. 18 L.Ed.2d 757 (1967), the

Supreme Court held that the governmentar-

at a dinner party concerning the legal effect of
hit acquisition of Canadian citizenahip, he
wished to inquire about his United Siates^tl*
zenship sutus. It is irrelevant to the issue be
fore us whether be inquired about his United
States citizenship status in 1976 as well as in ●
1977.

Z. There is some question concerning the pur-
of Richards' 1976 visit to the Consulate. Inpose .

the test, wc have set forth the explanation he
offered in his brief on appeal. During his trial,
hovwver. he testified that he had a dual purpose
in visiting the Consulate in 1976: (a) he wished
to inquire about visa petitions for his wife and
sicp-childrcn. and. (b) as a result of a discussion
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the evidence. That section also provides
that

ing in Pertz v. Browntll, 356 U.S. 44, 78
S.Ct 568, 2 L.Ed.2d 603 (1958), that such a

power is encompassed in the government s
implied power to conduct the nation’s for

eign affairs. Recognizing that in other
nations the government has the power to

strip people of their citizenship, the Court
held in Afroyim that *'fi1n our country the '

people are sovereign orul the__gov_ernmCTt
cannot sever its relationship to the pwple

by taking away ̂ ^r citizenslup.” ^7 U.S.
at 257, 87 S'.Ct at_lJ62. the Court held
that a United States citizen possesses

constitutional right to remain ̂ citizen ...
unless he voluhtanly relinquishes^^at_citi

zenship.” -

any person who commits or performs, or
who has committed or performed, any

act of expatriation under the provisions
of this chapter or any other Act shall be

presumed to have done so voluntarily,
but such presumption may be rebutted

upon a showing, by a preponderance of
the evidence, that the act or acts commit

ted or performed were not done voluntar-
Iily.

There is thus a presumption of voluntari
ness. There is no presumption, however,

that the expatriating act was performed
with the intent to relinquish citizenship.
Vdncc V. Terrazas, 444 U.S. 252, 268, 100

In Vance v. Terrazas, 444 U.S. 252, 100 g 540, 549, 62 LEd.2d 461 (1980). Both

S.Ct 540, 62 L.Ed.2d 461 (1980), the Su- the preponderance of the evidence standard
preme Court elaborated on ̂ e "voluntary presumption of voluntariness have
relinquishment” proviso. It rejected the ^een held to be constitutionally permissible.
Secretary of State’s' argument that a citi- ^t 264-70, 100 S.Ct at 547-50.

loses his citizenship simply by volunta^

ily performing an act that Congress has

designated an expatriating act The Court
stated that a person loses his citizenship

only if he intends to relinquish his citizen

ship, "whether the intent is expressed in
words or is found as a fair inference from

444 U.S. at 260, 100

Id.' at 268, 87 S.Ct at 1668.’

zen B. Voluntariness

(41 The district court below held that
the Secretary was required to show the
voluntariness not only of the expatriating
acts—in this case, the obtaining of (Radi

an citizenship, see 8 U.S.C. § 1481(a)(1), and

the taking of an oath of allegiance to Cana
dproved conduct' a. see 8 U.S.C. § 1481(aK2)’—but also of
the acts demonstrating an intent to re

united States citizenship. Wenounce

S.Ct at 545. "In the last analysis," the

Court said, "expatriation depends on the
will of the citizen rather than on the will of

Confess. and, its. assessment! of ..his con
duct” Id.

agree. Showing the voluntariness of the
latter acts is, we think, a necessary part of

showing the alleged expatriate’s specific
intent to relinquish his citizenship.

[31 Under Terrazas, a person loses his
United States citizenship if he voluntarily

performs one of the expatriating acts enu- statutory presumption of voluntariness ap-
merated by Congress and if. in performing plies not only to expatriating acts, but also

to acts demonstrating specific intent to re

linquish citizenship. That, we think, was
Thi? statutory presumption of

voluntiriness by its terms applies only to

[51 The district court also said that the

that act, he intends to relinquish his citizen

ship. Under 8 U.S.C. § 1481(c) (1982), the
government has to show voluntiriness and

orronoous.

.'specific intent only by a prejwuderancc of

relied only on his acquisition of Canadian citi

zenship when it issued the Certincaie of Loss of
Nationality. Wc think his argument lacks mer
it. As wc have said, the district court was not

reviewing the Secretary’s action; it was con

ducting a de novo trial on whether Richards had
or had not voluntarily relinquished his United

Stales citizenship. See supra at 1417.

3. 'The constitutional protections described in A/-

royim apply at least to all persons 'born or
naturalized in the United Slates. See Rogers v.

Bellei. 401 U.S. 815. 834-35, 91 S.Cu 1060. 1070-
71. 28 L.Ed.2d 499 (1971).

4. Richards argues that wc cannot rely on his
taking of the oath in determining whether he
has lost his citizenship because the Department
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**&n7 act of expatriation under the provh dirumstanees far different from thoae pre-
aioni of this Chapter or any other Act” 8 vailing here. In Jntoffna v. DulUt, for
U.S.C. § 1481(c) (1982), Moreover, the Su- instance, the expatriating act was pe^

preme Court l^ld explicitly in rerroxos formed to obtain money necessary “in or-
that there is no presumption of specific der to live.” 116 F.Supp. at 475. In Stipe
intent to relinquish citiienship. 444 U.S. at r. DuHes, the alleged expatriate faced

268, 100 S.Ct at 649. It follows, we think, "dire economic plight^nd inability to obtain
that there is also no presumption of volun- employme^;, F.2d at 556. AUKrtii^i,
tariness with respect to the acts demon* we do not decide that economic duress ex
itrating a spedfie intent to relinquish Unit* ists only under such extreme circumstanc*

do think that, at the least, someed States dtixenship. es, we
degree of hardship must be shown. The
district court in this case found that Rich

ards was under no hardship of any kind
when he executed the documents contain

ing the renunciation of United States dti-
zenship. We can conclude that the Rich
ards' renunciation of United States dtizen-

[6] Nevertheless, the district court’s ap*

plication of the presumption in thb cu.ho
was not erroneous. Here, the act that the

Secretary alleges demonstrates a spedfie
intent to relinquish United States citizen

ship—i.e„ the explicit renunciation of Unit
ed States dtizenship under oath—was an

integral part of both of the alleged expatri
ating acts^.e., becoming a Canadian ci^
zen and taking an oath of allegiance to
Canada. Because the presumption of vol
untariness extended to both of thoae acts,

It also of necessity applied to the act dem
onstrating specific intent.

ship was involuntary only if the district
court's finding in that regard was clearly
erroneous.

[8] The district court’s finding that
Richards was not under any economic hard

ship when he renounced his United States
dtizenship was not clearly erroneous.

Richards does not deny that he became a Richards points out that the renunciation
dtizen or that he took an oath of was a requirement for obtaining Canadian

allegiance to (Canada containing an explicit citizenship and that obtaining Canadian dti-
renundation of United States dtizenship. zenship was, in turn, a requirement for
He argues, however, that his acts were not retaining his job. However, Richards was
voluntary because he was under economic employed as a achool teacher when be de
duress when be performed them. The dis- gded to accept the Boy Scodts job and was

trict court held that Richards failed to re- f^\\y aware of the fact that he would have
but the presumption that the acta were to become  a (Canadian citizen in order to

performed voluntarily. We think the dis- retain his new position. He had been a
trict court's conclusions were amply sup- teacher for several years,' and does not

ported. In the alternative, we conclude contend that he was forced to leave his
that even without the benefit of any pre- teaching job. Moreover, it docs not appear
sumption the Department established the'* that, upon becoming aware that he would
voluntariness of Richards' acts, including have to renounce his United States citizen-

his explicit renunciation of United States ghip in order to acquire Canadian citizen-
citizenship, by a preponderance of the evi- ghip^ Richards made any attempt to obtain
denee. employment that would not require hhn to

[7] We agree with Richards’ argument renounce his United States citizenship.
■ that an expatriating act cannot be said to Nor does it appear, based on his past em-
have been performed voluntarily if it was ployment history in Canada, t^t such an

performed under conditions of economic du- attempt would have been futile. Finally,
ress. See Stiva v. Dulles, 233 F.2d 551 (3d Richards was unmarried at the time he
nir.1956): Insoona v. Dulles, F.^pp renounced his United States citirenship,

4Y3 (D.t).C.1968). Conditions of economic and there was no evidence thatjie wm
{iSressrhowever, have been found under under any particularly onerous finandal
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reaffirmed in
The Afroyim principle was

Terrazoi, in which the Court stated that,

*^nn the last analysis, expatriation depends
on the wUl of the citizen rather than on
the will of Congreas and its assessment of
hiteonduef 444 US. at 260,100 S.Ct. at
646 (emphasis added). If we were to hold

r  ̂^rikc Intent that mere knowledge that Congress hw
C. P* /* I u- designated an act an expatriating act is
[9] As we have noted, a person bsM his ^

United States citizenship by in effect be i^gnizing a congres-

obligations. In short, the evidenre in ̂
amply supports the distnrt eoi^s

finding that Richards became a Canadian
otixen purely for the purpose of carw
advancement In any event it falls far
short of establishing economic duress.

performing an expatriating act onty if ^e ^ citi-
expatriating act was accom^med by an ^ BecsLone, under Afroyim and Ter-

iTnt to terminata United Stalj» “congress has no power to declare
ship.” Vance v. T^^as> 444 U^. at 2^ that the performance of particular acts
100 S.CL at 546. This case requires us to autonmtically result in expatriation,

determine what state of mind IS necessary knowledge that Congress has de
relinquish United States citizenship. an act to be expatriating is not

f 10, 111 The Court in Terrazas did not gj^^ugh. Something more than knowledge
define the "intent” that must accompany is ^n expatriating act under

to

The Court’s reaffir- United States law must be shown.the expatriating act

mance of the principles of AAoyim, how- Afroyim and Ter-

Z  =r Attaint o^eS
to put '““-hip beyondjhe ̂ wer of^any ,„3, his citizenship

2m'S"s CL aTieCa It said that “[o)nce simply by performing an expatrating mL
aS’uL Fourl^enth Amendment riti- even if he knows

was not to be shiftgd^^jtspkd^r nated the act an ^

citizens shall lose thcr c.tizeash.,, hy ,H,r- whether
forming siKJcifiuu acts,

lion set forth in iltc text; alihouph performing

the act c«»uld itself result in loss of cilizenshtp.
ll.;ii woolil Im- it itmsL-qm-mc of the inherent

ul the iKi. oot ‘he li.cl that Congress has

iicsignaied it an c.xpairialiny act.

5  In Terrazas, the Court stated that "intent to
ntay be evidenced not only throunh

I  ( oiulut t.

»img acts may Ik- m. iiiIk-kiiiIv mtonsistnil
with United Slates ciii/enship that persons per

forming them may be deemed to intend to relin

quish their United States ciiizeiiRhip even m iht-
absence of statements that they so intended tl»e
acts, or, indeed. c\-cn despite contemporaneous
denials that they so intended the actv Cf. Ter
razas. 444 U.S. ai 261. 100 S.Cl. al 545; Perez v.
Brownell. 356 U.S. 44, 62-84. 78 S.Cl. 568. 578-
89. 2 L.Ed.2d 603 (1958) (Warren. CJ.. dissent
ing). If such is the ease, however, there is

renounce
words but also ihiou^'h .Some es|>att i

6. Wc need not dee-ide whctlter United Swim

citizenship can be effectively rcnounc^ only^

performing an act tltat Congress has «i«ignai^
expatriating act or. per contra, whether ihere

similarly formal, acts that rewU
of citizenship if performed with specific

an
arc other
in loss
intent to renounce citizenship.
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t Kp knew that the act was an expatri- ment He argues that the crucial quwtion
not he ta whether or not he is "Would Richards have applied for Cana-

’  possible under dian citizenship but for his employment?”
Because "there is no evidence that he har*

. or

ating act
knew that expatriation
United Sutes law.

As the court sUted in Terrazas.
be “expressed in words

fair inference from
444 U.S. at 260. 100

was

proved conduct.'

bored the desire to become a Canadian
citizen independent of his employment,” he

argues, he hickeii Iho requisite intent.

.  [14]

specific intent may
.. found as aor .

S.Ct at 545. The district court found Rich
ards’ intent to renounce his United States
citizenship expressed in the words of the
oath he executed upon becoming a citizen
of Cunudu. Those wonls w«*ro Um^ follow-

Richards contends in effect that specific
intent is lacking if the person renouncing
United States citizenship was motivated ei

ther principally or solely by a desire to gain
imporUnl advantage that would other

wise have In'cii uiiavuilnhie to him. His

urgument. plainly lacks merit. Under Rich-

riANCE^ AND ̂ FIDEUn Sship ̂"te'XcUve on"ytf
STATE OF by a pHn.p.ed, absU«t

wurkiiT AD wHirH T MAY AT THIS ^ sever allegiance to the United States.

™B^A OR cmZEN That theory U contrary .o a., M Ore case
liMh. cr, A ou ^ law concerning voluntary expatnauon.

The district court found that Richards . « . * v.r u j

ing:

toew and understood the words in the doc- 1161 In rormros, the C^ur^
uments he was signing. The court found that expatnaUon turns on the will of the
that, at the time he signed tlie documents, citisen. We see nothing in that decision, or

Sa woI have preferred to rets n in any other cited by Richards, that ind,-
American citizenship, and in his mind hoped cates that renunciation is effective 9|dy m
to do so, but elected to sign the Canadian the case of ciUzens whose mil to
naturalization documenU and accept the nounce is based on a
leiral consequences thereof rather than risk desire to sever Ucs to toe United Sutes
lo? of his job or career advancement” Instead, to e cases make it abundantly deal
The court concluded that his intent to re- that a person’s free dioioe to

his United SUtos citizenship was United Sutes citizenship i. effective what

"esUWished by his knowing and volunUry ever the motivation. Whether it is done ii

renounct

..Pi.., of toe oath of allegiance to a foreign order to make more money, to ‘

sovereign which included an explicit renun- career or other -relationahip, to
elation Tf his United SUtes citizenship." one's hand m marriage, or to partiaf«to u
ciauon 01 nu> political process m the country to whicl
[15] W he has moved, a United StaUs citizen’s frei

choice to renounce his citizenship results ir
the loss of that citizenship.

We cannot accept a test under which thi

right to expatriation can be exercised effec
Uvely only if exercised eagerly. We knov
of no other context in which the law refus

to give effect to a decision made freelj
and knowingly simply because it was alsc
made reluctantly. Whenever a citizen has

freely and knowingly chosen to renounce _
his United States citizenship, his desw to
retain his citizenship has been outweighed

by his reasons for performing an act in
sistent with that citizenship. If a citizen

an

es

e with the district court
that the volunto0 taking of a formal oath
that includes an explicit renunciation of
United Sutes citizenship is ordinarily suffi
cient to estebUsh. a specific intent to re
nounce United sutes dUzenship. We aUo
believe that there are no factors here that

would justify a different result Richards
does not contend that he did not mean what
he said. Rather, he argues that he lacked
the necessary intent because he never had
a desire to surrender his United SUtes
' Citizenship. He says, and we accept his

IsUtement, that he became a Canadian citi
zen and renounced allegiance to the United

Sutes only in order to reUin his employ-
752F.2<»-M
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supports the district

court’s conclusions that (a)
sired to become a Canadian citizen and

[17-191 Moreover, expatrhti^to^^ SUtT cto!

rights. -See Preamble to the A^f ̂  - P ,^j|^i(.hards chose to renounce his

makes that choice and carries
choice must be given effect

1868, ch. 249, 15 Stat. 223 ( citizenship in order to ^tain
expatriation is a natural an Canadian citizenship. Indeed. Richards so
of all people, ^racterized hU intentions in the question-
ment of the rights of life, j [,e completed and signed under oath
pursuit of happiness.”). United ^ ato J ^ 1976:
Ls have a right to In ^ ^ employee of the

Afroyim, the Court place t ^ of Canada and felt I should
voluntary expatriation a citizen of Canada. I didnot
tional fooling. Under Ri ^ relinquish my U.S. citizen-

r  -L- Wo find ao support knowing choice to acquire 6
duties of citizenship. We ima i» xno » United States citizen-

the cases are inconsistent with E*har^ citeenship.
For instance, courts have generally

though
- have

U. Rickards'Constitutional Claims
[211 In addition to seeking a declarati

view,
given effect to expatriations even on

of his status as a national. Richan^ sought
a declaration that the procedures by which
the Secretary issues Certificates of Loss of ●

N^fonaUty^iolate the bill of att^der 1
clause, the due process clause of the ftfth ,

and the equal protection
fourteenth amendment' ‘Un-

we do

their sole or primary purpose may nave
been the desire to avoid raiUaiy
tion, sec Jolley v.
ralization Service. 441 F.2d 1245 (5* Or.
1971), or to avoid liability for Umted States

taxes, see Uviled States v. Luct^ne D Hte
telle tie Benitez Rezaek. ..f the

thmk the cas ^ circumstances of thte case
not think the district court abused its dis
cretion when it declined to consider Rich-

In sum. we(1st Cir.UHT).
lav, establishes that an alleged expatnato
“specific intent” to renounce his citizenship
does not turn on his motivation.

expairiaiion. In fact, il expressly
ciLns who renounce their *"

avt.iti United States taxes become aliens. 2ft
■  h H77(») MdMHiKb CmiKicss In-

iff the riifhl ol expatriation is not

States citizenship is not ineffective simply ^
^usc it was motivated by a desire to avoid the
duties of citizenship.

We express no opinion on whether the ^
877 is constitutional or. per contra, whether t
places loo great a burden on the nghl of expatn-

u.s.r.

7. In addition. Congress has “
renunciation of United States
fertive even if mo.ivaud pruu.-uily

the Tax Code 1‘*
,( (Imli-il Si-"*-'aviiid pavmnil

C

III

inp*elaii‘Hi
ongress added a prnviMon i«

discourage c.\pairiaiion-s l'»i the juirpost
avoiding United States taxes. Hie staiuie it ci^
acted provides that, with some ’.h.

of

ciiizen who renounces his citizenship for the

principaT purpose of avoiding United Stat^ax-
cs will be treated as a citizen lor
for ten vears following his
U.S.C. § 877 (1982). The statute ‘hus rei^ve
much of the incentive for
dalion,. However, il does «« -

motivated renunciation will not resultax-
ation.
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564 F.Supp. 90, upheld the agreements.
Appeal was taken. The Court of Appeals,
FcrgruRon, Circuit Judge, held that (1) the
action presented a justiciable controversy
involving all the parties; (2) the district

court granted summary judgment on an
adequate record, even though it denied dis
covery; Cl) sUiUr law, not "federal common

law," contruiled; and (4) the city acted
within its legal authority in entering the
amingcment.

Affirmed as modified.

ards’ request for declaratory relief as
his constitutional claims.

I

CONCLUSION

The district court correctly found that
Richards w'as not a citizen of the United
States. He lost his United States citizen

ship when he voluntiirily iKicsunc a citizen
of Canada and took an oath of allegiance to
Canada conUining an explicit renunciation

of his allegiance to the United Stiles. Spe
cific intent to relinquish his United States

citizonshlp wiw clearly t‘HUil»liHlasl by timl
renunciation, even though ItiehanlH' moti
vation was U) retain u particular employ

ment position.

affirmed.

to

L Federal Courts ̂ 13

Action in which city sought declaration
that it had authority to enter net billing

arrangement with Bonneville Power Ad
ministration and power supply system

presented justiciable controversy involving
all signatories to arrangement where mas
sive reshuffling of rights and obligations
would result from invalidation of any

agreement

2. Federal Civil Procedure ♦■2535
In action by city seeking declaration

that city had authority to enter net billing
arrangemenl with Bonneville Power Ad
ministration and power supply system, dis
trict court granted summary judgment on
adequate adversarial record, even though
discovery was denied/

3. Federal Civil Procedure **1269
Request for discovery may be denied

when it is not relevant to issues presented
motion for summary judgmenton

The CITY OF SPRINGFIELD, etc,,
PlaintifT'Appellee,

V.

WASHINGTON PUBLIC POWER SUP
PLY SYSTEM, etc.; City of Eugene:
Bonneville Power Administration, etc;
Peter Johnson, etc; et al., Defendants-
Appellees,

V.

Peter DeFAZlO, et al., Intervening
Defendants-Appellants.

Not. 83-3927, 83-1024.

United States Court of Appeals,
-..Ninth Circuit

Argued and Submitted May 10, 1984.
Decided Feb. 4, 1985.

As Amended April 18,1985.

4. Electricity ♦»11(3)
As matter of contract interpretation,

net billing arrangementa involving Bonne
ville Power AdministS^tion, power supply
system and multistate cities and public util- ,
ity districts placed dry-hole risk on Admin
istration, rather than on participating cities
and utilities. Bonneville Project Act, § 1 et

City filed action seeking a declaration U.S.C.A.  § 832 et seq.
that it had the authority to enter net billing
arrangement with the Bonneville Power 5. Federal Courts ♦*413 ^
Administration and a power supply system. Where there was no specific f~«™
The United States District Court for the legislation mandating state or particuto
District of Oregon, James A. Redden. J.. federal law control Bonneville Power Ad-

●  I
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Breckinridge end wife t. Dcnn}- & Faulkner.

Case 19—PETITION EQUITY—Jajtcary 22.

Bi'eckinridge and wife v. Denny & Faulkner.
APPEil. FBOM OABKABS Cl&CUlT COURT.

1. Estxtes-tail AE£ converted into fee-bimple by statute.—Ij
1838 F. devised his estate to trustees “ and thrir $u(tt»»ort /omer,” b
trust for the use of his three daughters “ and their potterily forever
and if either should die without lawful issue, her part to go io tnu
to the survivurs, to be held io the same way. He expressed a hop
that his wishes as to the manner in which the estate devised shnui

Bekbe held and managed would be obeyed in all time to come.'
this devise created estates*tail, which under the act of 1796 of th
legislature of this state were atnverted into estates io feoaimple.

2. Where from the language used an estate appears to have been devise
coDtraiy to law, if the law allows of any other construction nc
involving the necessity of distorting or straining the obvious meai
ing of the expressions used by the writer, the courts will be incline
to adopt it os the correct one.

8. Tlic word potteritf’ embraces not only children, but deacendants t
the remotest generation.

4. Section 10 of tb* act of 1796 does more than declare the moder
common law upon the subject of entailmenta It not only providi
that estates*tail aball not be created, but declares that every estai
in lands which thereafter might be limited ** so that, as the law afor
time was, such estate would have been an estate in tail, shall also 1
deemed to have been and continue an estate in fee^imple."

5. When an estate-tail is converted under the statute into an estate i
fee-simple it becomes a pure and absolute fee^imple, and not
defeasible fee or executory devise. (Carter v. Tyler, 1 Call, Vi
ginia, 182.)

Wii. Chesatjlt, . .'
Burhak & Jacobs,
J. S. Vanwinkle, .
Owsley &BuBDjm,,

For Appellant

CITED
Act of 1796, aec. 18, Morehead A Brown’s Digest, 448.
Bingham on Descents, 162, 228, 229,192.
Beviaed Statutes, 2 Stanton, 123, 229, 230.
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Breekinridge ftod wife t. Deoay & Feulkner.

\U Opinion, September 17,1867, Best t. Cochran.
Powell on Devises, 279.
16 B. Monroe, 637.
12 B. Monroe, 653, Moore t. Moore.
14 B. Monroe, 662, Daniel t. Thompson.
14 B. Monroe, 822, McBav v. Merrifield.
12 Wheaton, 153, Jackson t. Chase.
14 B. Monroe, 344, Armstrong v. Armstrong.
16 B. Monroe, 312, Carr and wife t. Estill.
14 B. Monroe, 450, Turman t. White’s helm
8 Metcalfe, 584, Nunnelly t. White.
2 Bedfield on WUla, 654,655, 656.
1 Greenleof on Evidence, section 24.

2 Smith’s Leading Cases, 625.
4 Monroe, 204, Moore’s trustee t. Howe's hein.
S B. Monroe, 487, Hart t. Tbompeon’s adm’r.
7 B. Monroe, 614, Attorney-General t. Wallace’s devisees.
2 Williams on Execntora, page 933.
8 B. Monroe, 616, Deboe v. Lowen.

3 Burrows, 1634-5, Chapman v. Brown.

3 Vesey, jr., 336, Bristow v. Waide.
2 Brown’s Chancery Cases, 55, Pitts v. Jackson.
1 Simons, 173, Burgough v. Edridge.

1 Dana, 235.
5 Uttell, 312.

George R. McKee,
George W. Dunlap,} *. For Appellees,

CITED

Act of 1796, sec. 10,1 Morehead & Brown’s Digest, 442.
Smith on Executory Interests, sections 536, 709.
14 B. Monroe, 144, Brown t. Alden.
11 B. Monroe, 33, Lacklind t. Downing.
11 B. Monroe, 58, Prescott v. Prescott
2 Metcalfe, 334, Johnson v. Johnson.
2 Duvall, 547, True v. Nichols.
4 Monroe, 201, Moore’s trustee v. Howe’s hein.
4 Russell, 403, Palmer v. Hellbrd.

2 Haywood, 130, Jeffries v. Hunt
2 Sergeant & Rawle, 509, Graves v. Wiley.
4 Comyu’s Digest, title " Estates by Devise.”
2 Sergeant & Rawle, 470, Clarke v. Baker.
2 Redfieldon Wilis, section 73, paragraph 21, page 851.
3 Call, 3C3, Tate t. Tally.
3 Cull, 343, Hill v. Burrows.
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Breckinridge and wife t. Denny Faulkner.

8 Hjindolpb, 280, Goodrich t. Harding, &c.
1 Call, 165, Carter t. Tyler.
2 Munford, 263, Snyder v. Snyder.
4 Slunford, 331, ilcCintoc v. Manus.

THE OPINION OF THE COUHT.JUDGE LINDSAY deuvered

John Faulkner died in the year 1838, having 6rst made

and published his last will and testament, which in due time
was admitted to probate. This will, among others, contains
the following provisions, viz.; “ I will and bequeath my entire
lauded and personal estate, together with all my negroes anc
their future increase, equally to my fhree daughters, subject,
however, to the provisions and conditions hereafter set out.

of the whole of ray property of every desenp-
: children,

secure to

For the purpose
tion being equally and justly divided between my
and that the same may be made perfectly safe and
them and their lawful issue forever, and with the additional

their education, should be carefully attended to, a
about which I feel great solicitude, I hereby appoint

Terrill, James H. Letcher, and Robert P.
and benefit

desire that
matter l
mv friends, Oliver
I^tchcr, guardians and trustees, to hold for the use
of mv children and their lawful heirs forever
portion to which each is entitled under this will. _

The te-^tator then sets out specifically and minutely the
manner in which he desires these guardians and trustees to

discharge the trusts reposed in them, and continues: n
making these requisitions
the trusts evented, I desire it oleerly uederstoed .t is by no

be inferred that it springs from any want of conh-

donee in the integrity or fidelity of the gentlmen eleeted
gonrdians and trnstees to my children; hut tt was atjggested
hv one of the gentlemen chosen, nnd the only one with whom
I have had an opportunity of consulting, that provision
sort wns desirnble and proper in reference both to guardians
and wards, more especially aa I design the trusts to continue

the whole of the

to the mode in which I wishas

means to as

of the
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Mv
in the persons appointed and their successors forever,

children are not at liberty to choose guardians at the age of

I have adopted tliat mode which I have deeme<l

the most safe for the preservation of their estate by the a[>-

poiutmeut of guardians and trustees, and my wishes ni>on the

subject I hope will lie strictly obeyed in all time to come.
Under no color, under no pretext, no device whatever, is my

real estate to be sold by interposition of a chancellor or by

act of the legislature. My will is that the guardians and

trustees and their successors shall hold the estate in trust for

the use, support, education, and benefit of my children and
of them dies without lawful

part to which she is entitled, is to

to the survivors, her two sisters, and to be held in trust in

the same manner designated. If hvo should die without lawful

issue, then the survivor is to have the whole of the estate, to

be held under the same regulations and restrictions as have

been already set forth and specified. Should either of my

daughters, however, after she arrives at the age of twenty-one,
desire to choose her own trustee, she is at liberty to do so,

upon the party so chosen giving his consent, entered of record

iu the County Court of Garrard, to act as trustee; but when

choseu he is to have no greater power than the one appointed

under this will. He is to hold the estate in trust, and has no
whatever.”

fourteen.

an

their posterity forever. If one

issue, then the property, or

go

authority or power to sell in any way

f  ●

By subsequent clauses the testator provides for filling the

vacancies that may be caused by the failure or refusal of

either of the guardians or trustees to act, or by their removal

from the county of Garrard ; also for the division of his lands

and negroes; and then uses this language:

property is divided in the manner I have directed, the trus

teeship still continues, in the manner heretofore mentioned, in

the trustees herein appointed and their successors forever.”

A careful analvsis of all the provisions of this will con-

But after mv
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to conclude that it xvas the intention of the devisor,Btrains us
through the intervention of trustees, to secure his estate to
his children and their descendants for all time to come,
much as such intention vas contrary not only to the spirit
but the letter of the law as it existed at the time the will was
made and published, it should not be assumed, unless the
language of the devisor leads naturally and legitimately to
that conclusion. In fact, if the will allows any other construc
tion, not involving the necessity of distorting or straining the
obvious meaning of the expressions used by the writer, the courts
will incline to adopt it as the correct one. The purpose of

anS ihtir latrful iwue Jornn

Inas-

tbe
securing to the devisees
estate devised, the expressed intention that the guardians and
trustees should hold it “/or the uk and benejit of my (hi$)
children and their lavful heirs forever,” and that after the

the mode directed the trustee-property should be divided in
ships should still continue in the trustees appointed “ and their
successors forever” are provisions which might not be held
to be necessarily inconsistent with the idea that the testator
intended that his children should take estates for life, or de-

Kor do we thinkfeasible fees in the realty devised to them,
it necessary to construe the dying

indefinite failure of issue.

with
Ias meaning an

out lawful issue
t is not necessary

resort to the canons of construction at all. The testator
would ordinarily admit of doubt

to

explains such language
by stating that be “designs the trust to eoniinne tn the jyersons
appointed and their successors fo7'ever,” and that the guardians
and trustees and their successors ore to hold the estate in trust
“for the use, support, education, and benefit of my (his)
children and jJteir yosteritv forever.” There is perhaps no
broader or more comprehensive term in our language than
that of “posterity.” It embraces not only children, but de
scendants to the remotest generations; and as the trustees

hold the estate for the support, education, and benefit

as

were to
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it was but
of the first takers “ and their posUrity forever^
natural that the devisor should express the hope that his
wishes as to the manner in which tlie estate devised should
be held nfid managed would “be strictly ol>eyed in all time to

TElie fiict that the will provided that in
more of the devisees should die without lawful issue, the
survivors or suiA'ivor should take their interests, does not
rebut the idea of an intended ehtailment, for the surHvors
or survivor was then to hold under the same regulations and

case one orcome:

restrictions as the original devisees.
There is an essential difference between this will and that

of Ebenezer Best.* In the latter no attempt was mode to
limit the estate beyond the heirs or issue of the first takers.
Xo intention of creating perpetuities was manifested; but upon
the contrary, from the general tenor of the instrument, it
clearly appears that such was not the testator’s intention.

The restriction imposed upon the estates devised to Faulk
ner’s children, confining the descent to their issue, was inhib
ited by the tenth section of the act of 179G, and such estate
must, according to the plain letter of the law, be decreed and
held estates in fee-simple.

This statute docs more than merely declare in concise
terms the modern common law npou the subject of entuil-

It not only provides that estates-tail shall not bements.

created, hut declares that everj* estate in lands which there
after might be limited,
such estate would have been an estate in tail, shall also be

that, as the law aforetime was,if so

deemed to have been and continue an estate in fee-simple.”
Tills lanffuajje is so clear that the intention of the legisla-O  D

Counsel, however, insist thattore can scarcely be mistaken.
General Faulkner’s children in no event could take greater

interests in the property devised than fees defeasible upon
their dying without issue living at the time of their respective

* Manuscript Opinion, September 17,1307, Beet y. Coehrnn.
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deaths, and that the devises over to the survivor or survivors
mav tlierefore be upheld as executory devises. They claim,
that “the vholc purpose of the legislature is accomplished
Tvhen a couveyance or devise which before the enactment
would have created an estate-tail is converted into, .a fee-
simple or defeasible fee, and that it was not designed to
uproot and destroy the various
devises often introduced into wills, by which testators are
enabled to mold their testamentary gifts so as to meet and

provide for such contingencies as often arise in human life.
This view of the law n'as substantially determined to be

by the Virginia Court of Ap^icals in construing

remainders and executory

erroneous
the Virginia statute of 1776, from which our statute was
taken, in the case of Carter v. Tyler, 1 Call, 182.

The testator, Champe, gave to his son V illiam an estate
iu fee-tail in certain lands and slaves. To his son John an
estate in fee-tail in certain other lands and slaves.

:ided that if either of his said sons should die without
the entire estate should go to the sun-ivor; if both

He also

pro\
issue
should die without issue, then after his wife’s death the lands

to be sold, and the moneys arising therefrom to be

equally divided between his daughters then living,
william sold and conveyed the lands devised to him to

Hooc. Both sons died without lawful issue, leaving a

sister, Sarah Carter, the heir at law of the one last dying.
She claimed that John took the lands sold to Hooe under her
father’s will, he having survived her brother William, and
that the title thereto passed to her as heir at law of John upon

were

one

his death.
The court held that William \vas indisputably .tenant in

the lands devised to him; that the Virginia statute oftail in
1776 converted this estate into an absolute fee-simple; that a

fee-simple estate “ includes an entire dominion over the prop
erty to sell, to givtj or transmit to heirs general; and when

VOL. Vm.—35

an
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instrument has disposed of that to one nothing remains to be

given to others or to descend.” The Virginia statute, from
which our act of 1796 was taken, declares that the first

taker in each cases “ shall have the same power over the same

estates as if they were pure and abwlute fees,

court, in commenting upon this language, says

words fuU and ah9olitU used by the legislature, the word

pure by Lord Coke, and pure and inde/eaaible inheritance

used by others, are epithets to distinguish them from bare and

limited fees; unnecessarily indeed, as fee-eimpU alone would

The Virginia
that “the

have the same effect”

The court concedes that a “ devise iu itself importing a

fee-simple may admit of an executory devise afterward

bv changing the supposed fee-simple into a contin

gent and limited fee from apparent intention;” but that
neither the words nor spirit of the act admit of such an

operation in the full and absolute estate which it vests in the
first taker.

We have examined this decision with great care, and pur

posely set out at length the principles therein settled, because
it is not only clear and satisfactory, but is the earliest case

invoh-ing the construction of the Virginia statute of 1776

which we h^ve been able to find reported. It

by the Virginia court in Hill v. Burrow, 3 Call, 297; Tate v.

Talley, ibid, 307; and Bell v. Gillespie, 5 Randolph, 273;
and we are satisfied that a careful examination will show that

this court has not construed our statute differently.

In the case of Moore’s trustee v. Howe’s heirs it was held

that the will did not create an estate-tail either in the testa

tor’s daughters or their issue, and hence the devise over was

approvedwas

i ●

upheld.
In the case of Hart v. Thompson’s adm’r (3 B. Monroe,

482} it was held that, according to the strictest rule of Eng

lish interpretation, the devise did not constitute an estate-tail,
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,  limitation over upon a fee, and was therefore good

executory devise, the court saying that there was  a clear

but was a

as an

indication of an intention on the part of the devisor to pass
In such a case thea defeasible fee only to the first devisees.

statute of 1796 clearly did not apply.

In the case of Attorney-General v. Wallace (7 B. ̂lonroe,
held that the devisor invested his daughter with a611) it was

defeasible fee; but the doctrine was announced that if he had

intended to provide that the devises over were

effect although his daughter should die leaving children, pro

vided they should die without Usue, then it was clear that

the devise upon that contingency would be void. The

opinion in this case, as well as that in the case of Armstrong

V. Armstrong (14 B. Monroe, 333), seems to intimate that a

devise over depending upon two alternative contingencies,

one valid and the other too remote, alth<mgh void so for

it depends upon the remote event, will be allowed to
take effect on the alternative one. In each of these coses,

however, there was held to be but one contingency, and that
valid. These intimations are therefore to be regarded

still to take

as

one

as dicta.

In the case of Deboe v. Lowen (8 B. Mon. 616) the question

directly presented and adjudicated. The devisor gave to

his son James, in conjunction with others of his children, in

one general devise, certain estate, and if any one of them should
die wnthout lawful heir or heirs, the property willed to them

This devnse was held to vest each

was

to go to the survivors,
devisee with a defeasible fee. But it was further provided as

James that if he should die without issue his part was to

the testator’s unmarried daughters, and if he should die
The court held

to

go to
with heirs the testator willed it to them,

taking the last clause, the devise may be considered as

being to James and his heirs (of his body), if he has any at

his death; if none, to his brothers and sisters, which is an

that

● .1
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estate in tail, or to James (and his heirs forever) ; if he dies

with heirs of his body, to them; and if he dies without heirs

of his body, to his brothers and risters. If the de% ̂  to e

heirs (of his body) does not restrict the devise to James, he

.  has a fee-simple, defeasible in favor of the remainder-men

his death without issue. . . ● If his estate is restrict^
to an estate-tail by the devise to his heirs, confining tlie

descent to his issue, then he has by the statute  a fee-simple

and his alienation is good against the remainder-men as weU

as his issue.”

This case has never been overruled. It accords with the

intention and gives force to the language of the statute, and

is in our opinion a correct exposition of that salutary enact

ment. As the devises to the children of General Faulkner

are restricted to estates-tail by the devises to their issue, and

by clearly and unmistakably confining the descent to such
issue until it shall become extinct, we must, in obedience to

the manifest intent of the legislature, hold that his children

took under his will estates in fee-simple, "pure and absolute.

Mrs Breckinridge therefore had the legal right, in conjunc

tion with her then husband, the late IV. H. White, to sell and

convey her estate to Denny, and her said conveyance passed
to him an estate in fee in the lands conveyed,

of the circuit court quieting the title of

on

The judgment

i.

the appellee, Faulkner, who purchased from Denny, and dis

missing the cross-peritions of the remaining parties, must be

afBnned.



PEOPLE

another that be ia accused of PEOPLEpretends to
crime, and offers bis good offices to prerent
bis conrlcUon if he wlU pay a aum of moo-
ey thereby to satisfy the prosecutor, and thus
Induces such party to sign a contract obligat
ing himself to work to reimburse the amount
paid out or pretended to be paid out for this
purpose, and to submit to restraint and
deprIvaUon of his liberty while he U per-

tbe contract, is ^Uty of holdingforming

In general-^. 565
Citizen—p. DOC
Government—p. 50G
Belrs—p. 667
Inhabitants—p. 667
Public synonymous—p. 5C7
State—p. 567
Tenants—p. 6C7
Voters—p. 567

*och person or causing him to be held to a
condition of jJeonnge. whenever such person
having so entered on performance of the con
tract desires to leave It, but is compelled to
remain and perform It by threats or punish-

subduing bis freedom of will; and anymeat

Cross Reftrenccs

Her People
Order Made after Judgment Affecting

Substantial Rights of the People
Restraint of Princes, Rulers, and Peo-

third person lor whose benefit such a con
tract is made. who. knowing such facts, be-

the custodian of the person so held tocomes

pie
Restraints of Kings or Princes
State
Vote of the Peopleservitude and enforced performance of the

contract U also guilty of the offense. If one

person carries another before a magistrate,
informing him that he U accused of crime,
and the magistrate Induces the accused, who Ann Rt-Gonat. art. 1. S 2, providing that all
l8 of weak mind, or little intelligence, or political powers are Inherent In the people,
confiding, to believe that he has been sen
tenced to hard labor for a fine, when in fact ^iduals who constitute the state,
no offense was charged, no warrant Issued, ^ 349, 353, 64 Tex.Cr.B- 26t

In general
The word “people," as nsed In Vernon't

the aggregate or mass of the indi-
SolOD V.

means

and no Judgment entered, and such person is
Induced by such fraudulent means to submit

restraint of his liberty, the persons
concerned are guilty of causing the accused

be held to a condition of peonage. Peonage

Oases, 7^ F. 671,67S.

soto

to

The word “people," as used In the Const!-
tntiOD, means the political society consid
ered as a unit comprising the entire popula
tion of all ages, sexes, and condltioni. Peo

ple ex reL Elder v. Sours, 74 P. 167, 188,
31 Colo. 369, 102 Am.SLBep. 34, dissenting

opinion.

PEONAGE SYSTEM
The statute punishing by fine, a part of 4. providing “that pe^le have the right to

hear arms for their defense and security."

The word “people." in Bill of Rights, |

which is to go to the injured party, an
Dloyd who, with Intent to Injure or defraud, refers to the people' as a collective body.

writing to perform services and City of Salina v. Blaksley, 83 P. 619, 620, n
property, and, without Kan. 230. 8 L.R-A„N.S., 168, 115 Am^tRep.

em-

contracts in
receives money or
refunding the same, fails to perform such 196.
services, or any person, who, with like intent. Sir Edward Coke’s comment on the char-
contracts in writing to rent land and thereby ^ twenty-eighth year of Edward the
obtains any money or property, and without providing that the Great Charter of
refunding the some, refuses to cultivate the liberties of Engllsbmen granted to all
land or comply with the contract, is not nn- communality of the realm shall be ob-

constitutional on the ground that It imposes served, kept, and malnulned in every point,
accused involuntary servitude almUar to is that here "commune” is taken for “peo-

ihe “neonage system" once prevailing in New pie.” Inhabitants of Township of Bernards

Mexico. Bailey v. State, 49 So. 886, 888,161 v. Allen. 39 A. 716, H8, 61 NJi. 228, citing
2 Co.lnsL 540.

on

Ala. 75.

rrr



people

Cldsen—Cont*d
In general—Cool'd

Will bequeathing all tesUtor's property eral coorta. and as »
wife “to hare, to hold and to oae ● ● ● mining claims under the laws of the United

for her support and maintenance during her Sutes. and U enUtled to the benedt of the
„«uraim.. Than I re,u«t .h« .b, d.v«e “

to

* * accumulated duringthe earnings *
marriage between her ‘people’ and mine," The words "the people." as need la a

held to create ralld trust Shaver t. tVed- constitutional sense, although as precise and
coinprehenslve as ‘‘population,'' do__not_In^

It Is the whole, and not a part, of-the elude all of the inhabitants of the state in Its
“The words ‘people of the

dlngton. 50 S.WJld 080, 247 Ky. 24S.

people who make the Constitution and speak broadest sense.
Its language, and wherever It employs the United States’ and ‘citizens are synonymous
term "people" it means the whole, and not a terms, and mean the same thing. They both
fraction, of the people. This is the mean- describe the political body who. according to

log of the term in a constitutional provision our republican constitutions, hate the sorer-
provldinc that all officers whose election Is elgnty and who hold the power and conduct
not otherwise specified shall be elected by the the government through their represenUtlres.

They are what we familiarly call the ‘sover
eign people.* and every citizen is one of this
people and a constitutent member of this sot-

It "the people” in a constitution*

,  al sense means ‘‘citizens," It Is equally true

people or appointed as the Legislature may
direct. People v. Draper. 15 N.Y. 532,558.

Judge Cooley, In his work on Constitu
tional Limitations, after stating that the

ereienty.

power to amend or revise our Constitution re- ^ general sense "people" consUtote
sides in the great body of the people of tl»e „
states as an organized body politic, says:
‘‘The people, in a legal sense, must be under
stood to be those who, by the existing Con-
stitution, are crowned with political rights,
and who. while that Instrument remains, will
be the sole organs through which the will of
the body politic will be expressed."
V. Hill, IS N.W. 609, 615,60 Iowa, 543.

population,
generally,

and women, f

n

People" Is defined as "per-

 an indefinite number of mensons
olks, population, or part of

population." The word "population" as used
in Const, art. 6. | 20. forbidding a surrogate

of any county having a population exceed
ing I’JO.OOO to pnictice as an attorney In any
court of record. Includes only the citizens of
the county and out aliens. In re Sllkman, 84

The word "people" is a comprehensive y.S. 1025, 1030, 88 App.DIv. 102, citing
and Is subject lo many different mean- ^ Sondford, 19 How. 404. 00 U.S. 404,

Koehler

one,
lugs, depending always upon the Connection Lid. 691; Webst.Dlct.
in which It Is used and the subject-matter to
which It relates. The definition given In An
derson’s Law Dictionary Is "ordinarily, the
entire body of the iidiabltants of a state; in

a political sense, that portion of the Inhabit
ants who are intrusted with political power";
and in Uap. & L.Law Diet., among other
definitions, "the stare or nation In its col
lective or political cap.aclty.
in Nesbitt v. Lushiiipton. 4 Term K. 787,
said that the word "people" means the "rul- pie,” as

Govenunent

“People,” as
against the takings at sea

Lord Kenyon,
To come within the

, arrest, and detain
ments of all kings, princes, and people, means
the govermneutal power of the’country, ac
cording to the rule noscitur a sociis. Nesbitt
V. Lusblngton, 4 Term R. 783, 7S7.

used in a policy insuring

 meaning of "peo-
used in Rev.SL i 5283, 16 U.S.C.A.

The Itau, 50 F. } 962. prescribing a punishment for any per-
concerned in furnishing, fitting out, or

arming any vessel with intent that she shall
be employed in the service of any foreign

is a descriptive state or people to cruise or commit hostlli-

the least, than ties against any foreign state or people with
whom the United Sutes are at peace, the
vessel must be intended to be employed in

son
ing power of the country.'
505, 511, 5 C.C.A. 008.

Citizen

The word "citizens'
no broader, to say
" A corporation Is a citizen of a

word:
"people,
state for purposes of jurisdiction of the fed-
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PEOPLE

Inhabitantt —Coat'd
Oov€Hiuieot—Oont d

foreign prince, state, the territory within the limits of a new county
commit taken from their respective old counties un

til officers should be elected and qualified

the service of some
colony, district, or people to crm«ie or
hostilities against the subjects, citizens, or
i^ronertv of another with which the United In the new county, is. in a comprehensive
LatM are at peace, and a party of Insur- sense, clearly Intended to embrace the in-
Mts in a foreign country, engaged in car- habitants of the territory with respect to
rvlng on war against the government thereof, their personal and property rights and lla-
Ao not constitute a people. United States v. bllltles, and also all personal and property
TrumbuU 48 F. 99.106. rights and liabilities over which the courts

'  of the several old counties would have bad

jurisdiction, and concerning which the offl-
of the several old counties would have

Act Cong. April 20, 1818. 3 Stat 448.

provides a punishment for the offense of cers
knowingly fitting out a vessel for the service
of any foreign prince or state, or of any
colony, district, or people, to be used against
another nation with whom the United States

”Ad Indictment under thewere at peace,

had power to act before the new county was
created. Rushton v. Woodbam, 4C S.E. 943,
944. G8 S.C. 110.

act charged the defendant with fitting out a
vessel to be employed in the service of a for

eign people. It was in evidence that the
United Provinces of Rio de la Plata, for
which the vessel was Intended, had been reg

ularly acknowledged as on Independent na
tion by the executive department of the gov
ernment of the United States prior thereto.
It was argued that the word ‘people.’ ns used
in the Indictment, was not properly applicable lent of “state*’
to that nation or power. The objection was body of persons less than a state or nation,
one purely technical, and. we think, not weU and this meaning would be saUsfted by con
founded. The word ‘people.’ as here used, siderlng it as applicable to any consolidated
is merely descriptive of the power in whose pollUcnl body.
service the vessel was intended to be em* CL 403, 500, 166 U.S, 1, 41 L.Ed. 80i.

ployed, being one of the denominations ap
plied by act of Congress to a foreign power.”
United States v. Quincy. 31 U. S. 445, 467,

●6 Pet 445,46T. 8 L.Ed. 458.

Public synonymous
ordinarily means the entire“Pwple

body of the inhabitants of a state, and is
synonymous with “public. Wyatt V. Lari*

& W. Irr. Co., 29 P. 900, 911, 1 Colo.mer
App. 4S0. citing BouvXaw Diet

State
People.” when not used as the equlva-

nation," must apply to aor

Tenants
Term “people” ns used in Act of 1850

relating to rights of people when landlords
have token allodial titles to their lands, li
synonymous with term “tenants" as used In
law relating to private fisheries. Act of

Beln
Precatory trust created in bnsband’s

will by request that wife divide earnings ac- 1^.  { 7. Onl v. Meek, 2 Haw. 87.
cumulated during marriage
people and mine" held sufficiently definite Voter*

to beneficiaries, since “people” refers to
Shaver t. Weddlngton, 60 S.WA1 1857. providing that taxes for the erection of

scboolbouses must be voted by the people,
voters. Beverly v. Sabin, 20 IIL 357,

between her

The word “people" in the school law ofas
“heirs.'
980,247 Ky. 248.

means
362.'Inhabitants

“People” means inhabitants. Lol Hoa v.
JJagle, C.CA.Cal., 13 F.2d 80,81.

The word “people,” in 23 8L at Large, tested, word “people" means persons qualified
●V. 1199. i 14, providing that courts and offi- to vote at election being held. Henley v. Bl-

of old counties should have full Juris- more County, 242 PJJd 855, 857, 72 Idaho

In sUtute providing that any proposition
submitted to vote of the people may be con-

cers
●diction a"«< power In and over the people of 374.
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PEOPLE
i'

Voters—>Coiit'dVoters Coat’d

“People.** as used lo Const art 8, | IS. elective franchise, or qualified voters. In
'providing that In all elections by the pe<vle Opinion of the Justices, 115 NX. 021, 022,
the vote shall be personally and publicly 228 Hass. 607.

given viva vocc, means those only who possess

re

"People,*' as used in Comp.St I8X. n
the qualification of voters required by Const, a*, fc 13a, art 1, | 07, subd. 21. authorlzlni;
art 2, i 6. Rogers v. Jacob, 11 8.W. 513, ^
514.88 Ky. 502.

a city to issue bonds for funding indebtedness
wbm the same shall have been authorised

“People,'* as used in a proclamation atat- by a vote of the people, means electors
ing that by order of the board of auperviaon voters. Bryan r. City of Lincoln, 70 N.W.
a special election will be beld In a cew**” 252, 60 Neb. 620, 35 XbR.A. 752. dtlng Wal*
county for the purpose of submitting a cer- not v. Wade, 103 U.S. 603, 26 L.Ed. 526,
fin question to tbe '‘vote of the peop^*** of where in a similar act the word “inhabl*
the county, means the vote of only those tanta** was beld to mean voters,
people who are qualified voters or electoss.
People V. Counts, 20 P. 612, 614, 69 CaL U.

or

'Teople,” os used In Act Cong. May 30,
1850. authorizing tbe people of the territory

People," as used In Const art 4, f 13. of Nebraska, etc., to form for themselvea the
requiring the coosent of the people to the Ooostltntion and state government, etc,
incurring of state debts over a certain means the free white male inhabitants above
amount should be construed to include rer- tbe age of twenty-one years, actual residents
istry voters as well as tazpayer^ In re In- of tbe territory, citizens of the United States
/-nfvtng of State Debts, .^7 A. IS, 15, 19 n.j. and tboie wbo have declared on oath their

intention to become such, and ahall have
taken an oath to support tbe Constitution
of the United States. State v. Boyd, 48 N.W.
739.750, 31 Neb. 682

hi

610.

Tbe word “people," used in a city charter,
providing for the submission of a question
t I

> ,

*

o a vote of “the people" of the city, means
"People," as used in the Declaration ofthe qualified voters of such city. State v.

City of Albuquergue, 240 P. 242. 247, 31 Rlgbu embodied in the Constitution, provid
ing that all political power is vested in and
derived from “tbe people,” is not used in its

ordinary sense as meaning tbe entire body of
the inhabitants of the state, but is used In

N.M. 57G.

Tbe word “people" in a will making a
charitable bequest to a school district, and
providing that the property bequeathed shall
be under the control of one person, elected

by tbe people of the district, must be tuder-
stood in the political sense, and means those,
and only those, with whom the elective pow
er is deposited. Heuser v. Harris, 42 HI.
425, 432.

its political sense, in which it means that por
tion of the inhabitants of the state wbo are

introsted with political powers for political
purposes. The word must be construed as
synonymous with “qualified voters," and ex
cludes those wbo have not the right of suf
frage. Blair V. Rldgely, 41 Mo. 63. 64. 75.
97 Am J)ec. 248. —The word “people.” in Acts 1009, p.

425, providing for the creation of a board of
commissioners for a county, defining tbeir
duties, and declaring that tbe act shall not
-go Into effect until ratified by the “people”
of tbe county, means the qualified voters of
the county. Tolbert v. Long, 07 S.E. 826,
828. 134 Oa. 202. 137 Am.StRep. 222.

Laws 1925, & 36, amending Laws 1923,
c. 102. I 1, providing that only taxpayers or
wives or husbands of owners of realty may
vote at bond elections, is Invalid so far as It

relates to elections on propositions to create
public debts, required to be submitted to
"pe<9le” by Const, art 16, | 4, notwltbstand-

In St 1016, c. 08. providing for constito- lug article 13, i 3, commanding Legislature
tional amendment on submission to vote of to restrict municipalities' power to borrow
people, the word “people," though In other money, in view of article 16, i| 2, 5, and
circumstances it may include men, women, article 6, S 2; “people” as used in Constlta-
and children, refers to electorate and is con- tion meaning all electors, and Comp.Stl920,
ffned to those entitled to enjoyment of tbe |S 2182-2192, under which proposed bonds for
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PEOPLE OF THE STATE

PEOPLE OF THE COUNTY●Cont'dVoten-
were to be issued, and wbidi 'People of tbe county.” as used In ansewage system

act in question does not purport to amend or act of tbe Legislature providing that tbe title
repeal, In requiring that proposition be suh- to land condemned for a public park shall
mitted to vote of electors, is legislative rec- vest in the people of the county, means the
ognitlon of this definition. Simkiu v. City county. St Louis County Court v. tiriswold,
of Bock Springs. 227 P. 245, 251. 33 Wyo. 58 Mo. 175, 201.
106. The "people of a county" have not the

capacity to take by graut They are not o
corporate body known in law, and as a grant,

,  to be valid, must be to a corporation, or some
People of a town, as used in town certain must he named who can bold

bonds reciting that they were issued in pur- m his own right or In bis right as
■uance of a vote of tbe "people of a town," ^ gp^nt of a lot to tbe people of tbe
to popular signIflcatlOD is the same os "in- invalid. Jackson v. Cory. N. Y.,
habitants of a town.” as used in tbe statute
under which tbe bonds were issued, requlr>
tog tbe approval of tbe "inbabitancs of tbe

PEOPLE OF A TOWN
«»

8 Johns. 385,388.

Title of act providing for construction
to such issue. Walnut v. Wade, 103 and Improvement of drains affecting lands

in state and adjoining state and providing
for distribution of costs of constructing im*
provements between county or counties of
state and county and counties in adjoining

A. dedication by tbe state to the "people state held lufliclently broad to cover body of
of New Orleans for public use for a public act authorizing assessment of benefits on
park or amusement park purposes,
parcel of land lying beneath tbe waters of terms "county" and "people of tbe county"
Lake Pontcbartraln. is none tbe less a ded* are or may be used interchangeably. Acts
ication to tbe public because tbe words "peo- 1913, c. 331. Board of Com’rs of Adams
pie of New Orleans" are used, since those County r. Fennig, 5 N.E.2d 630. 641, 211 Ind.
who are not so may become people of New 41L
Orleans; or may avail themselves of tbe ded*
Ication without becoming people of New Or*
yang Saucier v. City of New Orleans, 43
So. 999,10U2,110 La. 170.

town'
U.S. 683, 693,26 UEd- 526.

PEOPLE OF NEW ORLEANS

of a lands of citizens benefited by work, since

PEOPLE OF THE PHIUPPINES
Under the Phliippiue Independence Act

of 1034, Presidential Proclamation of Philip*
pine independence, and treaty of July 4,1946,

PEOPLE OF THE AFRICAN RACE wlU) the Republic of the Philippines, contem
plating that tlie United States would surrend
er all sovereiguty "over tbe territory and
people of tbe Philippines", quoted expres
sion was all-inclusive, excepting only those

The phrase “people of the African race”
la conveyances, covenants and agreements
providing that none of premises lu certain
city BulKllvisiou should be used or occupi^
by such people, Included colored persons no-
menclatured “negroes”. Mrsa v. Reynolds,
27 N.w.2d 40, 41. 317 Mich. 632.

Filipinos who hove by their own volition
taken authorized steps to separate themselves
from a national rel.arion to the government
of tbe Philippines. Caitcbe v. Acheson, C. A.
Hawaii. 183 F.2d 705.601.

PEOPLE OF THE COUNTRY

"People of the country,” when used In PEOPLE OF THE STATE
relation to the introduction of a custom. Is
"tbe union or assemblage of persons of all
descriptions of tbe country where they are
collected." Strother v. Lneos. 37 U.S. 410,
446,12 Pet 410.446, 9 I^Ed. 1137.

Cross Rsfersaots
Referred To People of Tbe Sute

The "state" means tbe whole people unit
ed in one body politic, and the "state” aafl
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people of the state

.  - *». .T«> Mulvalent €X- of California. All that Is requisite to coo-

'wieSnthal y. Wicketsham, 28 N. stltuta a good bond on this point Is that It
pressloos. ” ‘ should have a good obligee, so that there wui
E-d 512. 514. 64 Ohio App. 124. ha« a^g ̂

The statute making title of purchaser at jg owing. Either of the
claims of the “people of
has been held to include

names is descriptive of the same sovereignty,
and may be Indifferently used, as they are In

Tevis V. RandalL 6 CoLvarious statutes.'

tax sole subject to

this state” for tares . ̂ ^
a claim for city tax levied by city of Roches
ter. Laws 1864, cl07,19. Oty of Rochester
V. Bonded Munlclpnl Corporation, 10 KY.S.
2d 524. 526, 230 App.Dlv. 462.

C32, 635. 65 AmJ>ec. 547} People t. Love, 10
Col. 670, 681.

Laws 1002, t 550, relating to the enforce
ment of taxes In Oneida county provides for

the publication of notice of sale of lands for
taxes. flUng proof of due publication, the
time and manner of redemption, and declares
   that no other or further or different notice

.people of the state- of the eaplratloh of the time to redeem elmU
gions. Lnion Bank v. Hill, 43 Tenn. (3 Cold.)

in Its most enlargedThe word “state
means the people composing a particu-sense

lar nation and community. In this sense the
the whole state or communitystate means

united into one body politic, and “state” and

be required to be published, served on, or

given to any person whatever. Section 9 de-
The phrase “people of the state,” as used timt if renl estate is sold for taxes and

In the Colorado statutes requiring certain

325, 330.

portion thereof is not redeemed, the
proceedings to be brought In the name of the treasurer shall execute to the purchas-
people of the state, should be construed as
equivalent to “the state,” so that a complaint
brought In the name of the state of Colorado claims, and incumbrances of every
is. in effect, a suit in the name of the people
of the state. Brown t. State, 5 Colo.

any

conveyance which shall vest in the gran-
absolute estate In fee, free from all

er a
tee an

and nature, subject only to such claims
“the state of New York” and county of

Oneida may have thereon for taxes or other
Section 10 provides that the treasur-

name
as

499.

When the term “people of the state” Is liens. , , ̂
used to designate the beneflela.ies of the era deed shall vest in the grantee an absolute
tr^t in navigable waters, all the people who estate in fee subject to all clai^ that the
may choose to enjoy the same within the state may "
start are referred to, Tvbethor citizens of the incumbrances. Held, that the words “the

k.,. Tkorenng ffhn come within Its terri- slate of New York and ‘ the start were not

tn,.. for the pumnse of enloviug such nubUc used as equivalent to the “people of the state

rights Rossmlller v. State. ̂  N.W. 8M. of New York” to designate the sUte in Irt
lirTiA Wis ICO 58 LR.A. 93. 01 Am.St. sovereign capacity. Including municipal sub-

jj.Q ' divisions, and that the city of Utica being
autliorlzetl by Us charter as amended by

The phrase “the people of the state," ^a^^.g jgoi, c. 577, to redeem from county
in a contract “between the people of the start levied on land within the city on which
of New York, represented by the Board of ajgo g mx uen. and no such re-
Managers of the New York State Reforma- ^..mption having been accomplished, a sale
tory" and a convict labor contractor. Is used subsequent county taxes freed

signify the people as a hotly politic or as a jjgg gf p^or ̂ ty tax certlf-
and not

to

political entity called the “state, i
meaning the people as the sovereign pow-

F. H. Mills Co. V. State. 97
as
er in the start.

cates. Plckell v. City of UUca. 146 N.Y.S.

31, 32,161 App.Dlv. L

N.Y.S. 676, G7T. 681,110 App.Dlv. 843.
« . , PEOPLE OF UNITED STATES

In an action on an official bond the court
“The first assignment of error is that The words “people of the United States

the l)ond Is payable to the people of the state and “citizens- are synonymona Dred Scott
o? crmornirwhereas it iVinsisted the act v. Sandford. 00 U.S. 393. 19 How. 303. 15
»equires it to be made payable to the sute L.Ed. 69L
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PEOPLES

^      Unit^ SUtes" UrlT call the Borereign people, and eTer? cU:
words ■» hoth ixen Is one of these peopie. and > canstitueot

JUnnnmmj}^ member of th^ sove^::^- Dred Scot-
Th ihl bold tbe power and ba..cUo^60 U.S. 393, 104.19 How. 393, 4CK,

roverpmeni through thetr~repre:
 rxphrflska 12 S.Ct 37^

15 L-Ed. COL

JS.

—iirntlves. Bold—
L-Ed. 103 PEOPLES

As respects right to Injunction, the word
“peoples" could not have acquired secondair
meaning as Indicating plaintiff alone, where

federal Constitution the wordsIn the -
5f tbe United Sutes' and ●citizens

—a aniuiiTmous there were a large number of other stores
●people

m comm^lU* plamtut and del.adaat

They are what we famll- D.C.Pa., 30 F.Supp. 462, 4U3.

which had been using such word as pan

er
lepresemattves.

Eitp or VoLViB
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ihc Ffih-ral OoviTunifiit.** wml Mittiiti ihc

cnliiT Oomwia of t-ivU rii»lil«

heretofore >»clonatntf eiclmivcly to the Staict,** Hie

eoortJo_thU_ot»ej_»ficr rtatine the rcsuUi of nuH> *

tjieogj_Mj*pgi^T_iD clieogiBg **the rctatiom of thr
Slate im«1 FeJtrel gftvcrpiiu'Dti to eifh nlher uml ut

to wty; “Wy wry rouvincc<l tliat no *ti

l>rorefd<’«l

lat no Mich rt**iih<iy: ●● W f jitg_gi»l>vii'rcn umt no Miru

The Mine eohject wae e^msMcfrJ tn Paul r. Hr-

piaio. 6 WnlL 1C9. from which w quote u follow*:
^  UDtloubicdlj the object of the clauw In**lt WM

qatftien to pUee the cltiicn* of CMh State upon
the *wne foolinff with cUireoe of other Bute*, eo

fere* the eilTentige* reioltlog fio«i eitizeotliip la

(boM Stetc* ere cooecniciL It rclieee* theio fniii

the cllMWlilie* of elirnnge in other Ptetre; It In*

Iiiblte di^rriininnling li*g}*l«*lion egnimit lima by

other Sutei; it give* them the right of free ingre**

into ether Slatci and egrcM fnmTflmn; it imurm

to them io other Stsiri Dm *auie frceihwa

br eitizcB* of those Ftate* ia tlie ac«]u]«iti<m end

eajojnK-^ of property end in the iwirauit^ ha]*|H-

"^Thd it liceurcs to tliria ia other Stetc* ti*«act*

InlcmU-d t<v thcConyrrt^TiIcTM*^|w^n?i^were

nincinlimaita. nor hr the Ivuitlnturei of the Siati-

nliitfh rntified them.*’ Tlic thetiry would ninUc

Coogrvas to law* in advance, liiuitin;: ati>l

restricting llw cxcrriie of Irgi^laiive power by iht

Pule* ill their niot>t ordinary and iinml funHionn,

a* in it* judgment it may think pn>]*rr, on all rm-l<

iohjcciR.** It Would "fftler and degrade the Slate

guvernmviili hy suhjrTting them to the enitliol of

r«ngre«» in the cxeicire of jmwer* here-lof*»re uni-

vermliy c«ncttled to tluin, of the most oolinary and
fiiiidnim-ntal character." It woiihl consltimc the

'equal jirotvcfion of the law*. ● ● ● Bat the

privilege* *od imninaiiict et'carcl tocittzeneof each

State In the several State*, by tlic |itovi*km in

question, are th(>*e privileges and iumioiiitiea whh'li
are emmnn to citizens in the luttcr Suies, mider V.

their eonstitution* and lawa, hy virtoe of their

being citizens. Special privileges enjoyed by cili*
zees in their own Slates are not seeured ia other

States by thi* provision. ,lt was not intended hy

the nrovirion to give to the laws of uue State any

Vfieratioo in other States."

' neferriDg, in ilia C»*r*, tayim, to

the language used in this rare, 11k: Snpmae Court

said: *‘Tlie coniUtutiuDal pruvibion lliere alladi-rl

to did not Cl cate Uiosc rights which It called privi*

leges and iuimuniiica of citizens of tlic Staten It

threw around them in that clause no tecarily for the

citizen of the State in which they were daimcil or

exercised, nor did it profess to control Use |Miwcr of

the Slate governments over the rights of tlinr own

clUrvos. lli sole jmrpose was to derlart to the

sevc 1 8>u"« that, whalcver these rigliU ere. at

you gnvDl or establish them to voiir own citizens, or

■s you limit or qiudify, or iiu|K>se rciaraints ui>on
their excrcii'e, the tan>c', neither mure nor Im, sh:ill
lie the me "ire of the righu of citizens of other
States W'ilh::i ynur jurisdicliun. It would be the
vainest show of learning to attempt to prove hy
citatioes of authority that, up to the adimtiiia of tt>e
recent am?i'd»n«/nls. no clsim or prcteiuK; was re t up
that thofv riglit* dciH-iuien np tue Knletal UoTcra-
inent for uteif ext.-ivuec or protection, Itcvorwl the
\erv lew e.\pre.*s limiiuiSous’^licli Uic I'cilcral Cou-

sUtmhm n ■lTfr-^n~PTnin tltc l?tatcb. wicli, for in»
stebe^^ 1^-e prnhihitioD against « pMtfiKta laws,
'Lilis of Bi:;doder and laws iiu]iairingtbe obrtgntion
of contreeU. But, with the exception of three and
e few other restrictions, the entire domain of the
privileges nod ImmUDitics of citizens of tbe States,
as ibuve deflued, Inj within tbe cogslltulionoi
power of the Blntcs, sod witiiout that of the
federal GovcruoienL"
~ As to the question whether (he Fooriccuth
.^^u^mh^l■ nt was intended to trau-rer H»c securiiy

a perpelual ceu«nr U|Min all theSupreme Court
Ifgirlntion of (he Stales on (he civil rights of their
o«*n rilirens, with authority to nullify such as it
did not approve ns cim»'sient with flM»s«* right*, a*
they c^i^(v<l nt (lie time of Die adoption of tliis
amendiiient."

II

Such is (he picture of the <'on«-

qneners of a theory which the court expre dy
rejecter!. J

f  V\ c ^fc now prepared to state ns follows, the
meaning of tlie conKtilulloiial clnti.*e reliitiitg (<■ (lie
privilege* and rmimndtius of citizens in the m-reml
States: 1. The clause ■pplica simply to *'thc citi
zens of enclt Slate," cousidered as the tK?r.«ons to
wliom tlie guaranty js given. 2. The guiiranty oi>cr-
ate* for their Twutertion in other States, and not in

tlte Stste of llieir residence. U. The rietit* ]>rrv
tected 1«T it arc the ceiund and fumVmueutnl ii»h«i
that l»eUmg t«> .State cirir.cnsltip as suci>. ami n--t any
succial riLdits or privileprf timt may lie h.unditl
ihimiciie in a pnrticulur State. 4. The loeniiire of
tlic gnuTHtity ill each State, witti lefereiiee Io the
citizens o( other Sinlis, is the ntk* wiiieli tlie Stale

oo

\ V
A:
" In:

U. at»;«iie8 t» itb own citizens in virtue of (heir  l itizeit-
stiip. 0, Ttie limit* witliiii whidi Itiis rule acts arc
the imwers reyiTved to the States hv not J_»ciMg
♦rrintcd to the Cuited Stntc^ and not denied to tlie

if
\

States.

'J'lietic “privileges and immunities," e.veept ni
Slate ]>ouer may be liinili'd or tpinlined try the
Fcrieral ('ouflitulinn, must, in each Slate, look ei*
clusively to the State government fur their defini
tion find jiroleclioo. Tlirir similnritj is the aevcnil
States is due to the fact that these Slates concur io

recognizing and cKlBbiii>ldng them, and not to any
power wiiirh one Stale hoa willdo the territorial
limits of another. They were distinctly referred to
in tlic Aiticlis of Confedemtion. and hence preecdi*d
the adoption of the Coustitnliun. Tlic phrais
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^VltUe It It true thtt Itie ron^UtulloB plncc* the

Slftlit miOcr ccrti'iB rttlntnlt «Uh r«f«-rr»ire to

tlicir owe cUixi'nii, ob«1 tliot the rtveet anu-mlmrntt

litre tOde<l lothete rcttrtlot^ It It ctjunllj true that

the Stetei, except tt thut mlrtlned, tre iedepend*

ent ■orerci^tict wlthle tlicir ret|>eetlre territoriti
limitt. It beloDfft to them, ted not to Coegmt, to
de6DC the
owe

*'priTl1egcf tiid InmoBitlet" of their
eltitcni, end meet lews to tecute them. Tlie

:;rirllcj!W ted imnieeUlct" wtt borrow,.! fhun
„L Art Wc.% end into the CoeMllolMm with
1  d-Diiile M..I well ooder.too'l eieaning. TIitt

Justice WeohinptoD eipltiocd tltD ctrly

a.,, tea crer tioce hit expotitioo lit. grDcrtllr bece
.fcipled by the eemrtt.

eliute. howerer, by eo ttctei exhteita the
mimu of the CoexlltotloB le rwpcct to the

Tlicre tre other provieinntfO»
of Bute eitirmi.

power of CongTctt, whether exprett or Implied, to
enforce the retlrtintt lfnr“»^ed on 8lMe power. It

to rxrrrite Blalc power, or to ilo whatnot ■ power

StUoff to llKsm, cither tctotlly bctlowlog HgliU
r»folrellng them. Wc juroeot the following eim-
ZLi\fm of the right* wliirli the^ otlMf prml.mnt
cJlIirf c*Uhli*li or guamtilcc: 1. Tlir right of the
rJiio* vircum la each Bute. nualirH-.! by it*
ri ilOlMHi and law*. »»
Licrou* hraneh of lit U-giihtnrc, to rote tiao for

llcpns«c"Utirei Id Congruw. rohji-cl to aurli rukt
«, the Irgiriaturc way jirerorlljc la rc*|Kft to “the
liBiei, plaert and mnnoer of huMing** toch dec

or tucb at CoogTcu mty provide by law. 2.
the court* of the

enn-

tM»nS  - .
Tl

in II* }u.lgmcnl Uif Sl»U* W'ghl hut fall to do. _U
I* imi t iKtwcr to eilnhlinli a inuiiid|w1 rode le the

feutet, to l»c ,»i>crativc on iti^ivuluali, to be
»iB biuii* of oriLdnal^rocwliagt la the rcderml
count, to take the place of State lawt, or toperaede

Stale power* d» not rett llK-in*clrei la

Congre** when they fall to be proptrly cxcrciaed by
the Suiet.

The CooMitalion, for example, provide* that do
State “ ahall deprive any peraon of life, lilierty or

property without doe proeem of law," and author-
ixci Congnf5 to enforce Ihii rcatraiot by appropriata

Itciv ere three fuodamcntal lighta of

Ihoae lawa.

IrgialaltOD.

ic right to aecb judicial relief i
roiicl Statealn eontroviralo* Utwtcn cititcn* of
iiOereot Stalct, or between eltUcn* of the aame
State daiiuiog landa under prnott of difTcrcot

lurtwccD cUitCDi of a Slat/- and foreign
ritixcBi or aubiect*. 8. Tlie right, under

in

Sutea, or

f

Slate cUircoriiip prolected a* again*! any alniaea by
State authority. Doca thia give to Congreaa tha

to ,rtJihH«h a iwnal cmle for the trial aod|M>wer
hr!^viaiona of law, to icmore cau*.-* Ir..ro Bute

Kiilcrol court^ in cn**** where the juriMlirlinn of
,hc latter dciwndi on the cUlxen.hiii in dlllervnt
etates of !ho |Kirticf thereto. 4. Tlie right, by  w rit

error, to aimcal to the Supreme C.inrt of jhe
^ihie*. Where tiic jtidguK-m fa* nren ren-

ii'.d.e*t State mun injwhtci. tiie^ujt
■..1.1 i.e triwi. an^ where tiie aatuTTof the matter

● ...i>.m1 Itnmglit into i^UMtion il.c tr«nMitjmo«,
!.,...rircatioa of the Ignited bute*, or any rigma

reJ lliercby. L Tlie nglil to al»-.luieTi«inu.
,„t a« agaiuVraay bill of attainder. «r jo*f/-no
uc or law Impairing llic obligation of cnntucla

acted by Stale nnllioritj. 6. The right to free
dom oppoacd to darcry efUldl*hed by State
aulhnrity, and a* opjKHCd to Inrohmlary wnitwlc,
cuvid a* a iMinwhuicnt for criuie whenrof the party
d«U hare U-en duly eoiirlcted. 7. The right to
....tnptioD from any deprivation of life. I»l«erty or
iiTiuierlv, willioul due ]ir,K;«a* of Uw. 8. The right
10 the ciiual protection of the lawa. 9. Tlie right
not to l« excluded by any Slate from the cxmi*c
of the clectire fmnehiae “on account of race, color
orprcvi'ini condition of aervltudc." 10. The right,
ia rtch Slate, to a republican fonn of government.

These righU theCoudituiion of the Vuilcd Statw
PFCorrs to every State ciiixen In the State of Id*
lefidence. Smue of them bare their lm«a exelu-
lively in thia Constitution, and other* am riinply
pfoiroted by It aa.agnlnit any ahuici by State
Mower. Ko State can abrogate or inrado three

righu, withemt coming Into conflict with the funda-
Bicotal law of the land.

lu

seeu

e«

ptinlsliment of the offenscf which the rilixen* of a
State mar commit against each other in respect to

these right* T 'We esmnot better answer thia ques
tion th'D by quoting the language of Jutlice Brad
ley In the Cnint PariA cn»f, wlw, in r f* rmcc to
this jut»ri»ion of lire Constitution, aaid:
ennatitutional *cctirity against arbitrary and unjurt
lr*n»bthrti by hieli a man may 1»c procte.U-d against
ln*a auinmarv manner, and arliitrarily anesled and
eondcmncl, wlihoul the IscneOt of th-«c timr-lon-
on-d fonns of pnwccling Inoiwn et»urt and trial

by jur\, wbich I* the cU-ar light of ertry frmnen
both in the parent eoonlry and In Ihi*. It U a
gnumiitr of piotertion against Ihc act* of the State

itself. It U a guaranty ngninft Wie
of arbitrary and tyrannical pt.wcron lit*

H be14

goVemment
exertion

part of the government and Uglilatore of the State,
not a gunranlj agalnil Ihc comroiMion of indiridnil
offenrot; nnd* the power of Congreaa, whether ex-

pres* or imidU-,!. to legislate lor the enforeemenl of
auch a guaranty, doc* not extend to the paasage of
lawa for the auppreaalon of ordinary crime wllhin
the Stalea. Thia wonld be lo clotha Congrew wdtb

lawa for the general jinraerratiim
Tlie enforcement of

the iwwer to i«*s
of aoclal order In every State,
the guaranty dora not require or aolhoriae Congreaa
to perform the duty which the guaranty Itaelf fop-
,M>*e* it to be tbc duty of the Slate to perforo^
aod which It reqidri** the Stale loperfiirm.
Ko State mar pa-s a law iniimlring the obligatiOBOl
coutracti. bi<a thi* oulhorite Congres* to pa*a



TiLb JUAtV UUUlWx>Ai«.

lor ● direre« tromth« mairiacr reninin oa ihrmfutij
of adullfiry, muft ba trird br a Jur7, unIrH
trial ba wairnl. a Jury

«r a rvtereitcc be eon*ent«<t to by tbe

for Ihe general enforcement of nolrarti in

the Suieil CerUiinly not*

Tbera can be no greater

u tha tot;;;;;^U<m of Om ConitUQUonJIiao

lb. a«»mptit.n that wliere_a. mtrriiH fa impowd

mir^8trir3S5«LJ?l.Congfe-. to

dangewiua mla^or more

the aama, tba wbolle

to (or the'porpiita'of deacribiog the icetraint, li

t^by brought within the Icgielatieo jori^ieUom
oT CoeercM. Thia ooo aewmption, made in ̂ *r-

^SrioTETflinu of’TiTOnwrty'Mj pfoi^j, all
al wMeh are funcUmenlal, may l>e eiiwmlcJln 11●

nntitatioD noUl U would logically ecit n<^rij all
'ita powera of the btato ̂ eminenta
ondef color of enforcipg a reatmint mwo State

power. State eHiicnabip, aa Jefineil, rcgoial'cd and
protected by_Stat^amhority, wookl disapjiry att»
ertberexcept aaCnngreaa iiiiglil elionw;lo withhold
tbo exereiaB of Ha poweia. Tiie teotlmeT of Coo-
great, erncdallj ainM Thc adoj»tlon of the rwni
nmeodmeott, haa been to o%erttcp Ha own CwHiDdii-
riea and ooderlnke duliea not committed to It by
the Conatitutiofi. Tlie nmiawina and fmlim-a of

Btate goremmeiitt cannot be tafeiy eorrectid by
any Fd^eral le^slatioo rn'Iiich aa<ame« and exenitca
wowera not grnntod to Coogreta. tbcmncdT It the

greater eril of the two.

THE NEW TORK 8T81EM OF ruOCEIlCRR.

Coiigre^in

purtle*, or ordered by the tfiorta In the rerlmit
aat forth In aeetiwnt S70 and ZH. lot oe i
(aw ntomantt aeewbether tbaeommlMloiMn
●Uteot in iRancnratliig their relurait, when the
atlUttoo of tbit State and of the United States de*
manded the retenttoa of the trial by Jory.

Tba chief ground upno wbleh they baaed their arco«
meat who beliered tba trial by Jory an Imiwwalblllt*
aodara e«mimnn aytlrm of procedure wet, that tba
abelitlon of lha forma of fdeadlnc nee*a*ary to such
an onion, rtfreinally did away with tba pmduetlon of
an Itaoe. and tba aepurutton of the iaauaa of law and
fact, tbooeht to be an vital to tba c<rmmivti>law ayatem
of proradum. In I'rwloat aeellnoaet thIa caaay, bow-
eear. wa bare abown, wa think, that tba pnoluetlun
of an laaoe, aerordiiic to the terbnlral enurea of tlir
enromnn law, fnllod eompirtcly In dlnilnUblne tha
enrathma of fnet and In dlweiiaitelini; lh«mi tmin
quratimia of law, ami aerred only to retard the |«r«
tlea In tba fuvpatntion ol a eanae for trial and to eon.
fiiaa tbr juder and Jury ufain tba trial ItacK. 8o
tbrn. If that ayatem of Jury trial eontlnua to prerait,
when what Ha rhlrf drtrndera aopfwwrd to be Ha only
auf port had never rxUlml. or had enllrelr l«t«t Ha »Hs>
Inal alfiiifleaiier. aiirvly when trebnieal mira and forma
had been abollahed and the rubbWb of proerilnre had
been remorrd. U would flnuriab with all Hapriatlna

now for a
I wera COB-

COB*

force and rigor.
That force and rlpor. were eiaraplea iieceamry. were

nerer loafc In L«tuiaiaua ami Scotland, where either
petition and answer, nr anmioeoi and defenae. fonatl-
tote the only plenilinc* kimwn. Subtrqnrnt pmclira
baa prorrd tba eotrectiieaa of tbe cummlMhmrra'
rlewa; tor. thtiugb tba reform they tnanrnratrd baa
oarer ratmgnded. w|tb tba exeeptlim nf lha caaaa
where Ua adoption, under wbaterer ayalem of pree-
liaa, baa been eumbro*it or lm|>oaalble, the trial by
Jury aslata unimpaired.

Ur. ronieruy. It la true, aeema to bold to tbe riew,
that though an ab«olaia unity In Judicial mathoda for
(be enfureement o( eirll rightr end dutlea aa poaalhle,
aueb au abfolute onlty li prartlrally Impotalble »o long
aa the Jury trial la required In errtalii elaitaea of cn««i,
and la dlapetiMil with In otbertt aiuce that InHtItutiou
crealeaaii eafniiinl dllTerenea In Ihe maimer of con-
dueling aetlnna, and In tbeir frame work, which can*
not be obllteratrd by any atalulory doclaratlon. The
remark la }in*irnaiil with tbougbt; but we nmal firal
emrider wbrllirr ■●neh an ●●bjrct of af>«olu(e unity In
prxedura vaa ever cuiilomi'lated by the commiMinn*
era or tba Irgirialure. W« niuat agaiu refer to tba
I»ritiei|>1a, which we bare bvfofW auegi**ted. alwnya ac-
tnaia-d the OHliflrra in their work—the alxiHlInn of
mere form, but tho preacrratlmi liilactuf all aubalanca
of the eominon-hiw procetlura. Now. when actiona
at law and auHa In equity were abullibrd. H waa pn»>
poard, wa bviiere, that thoae arbitrary rulei abould ba
abullatacd, which demanded, vrltbout a abadww of
reaaon, that aetiniia should ba divided into such and
and) funna, and righta enforced now In one court, now
In another, not that thercafler there abould ha ao ab-
aoluta corrcapomleiiea of procedure coder (ba new
civil letioii. but that. lrrei|<ctlva of technlwl forma,
relief should Iw given, did the facta altesed ronfllfota
a good eauaa of arllon, whvtbrr formerly of IvgnI tir
ci|uHable eugnlLinee, orof both. Tbe cumutlirioucra

in Theo>t. Histort ard rcoonuc tv thb rxiTOi
Rtatcr, ExouLjro akd Ixdia.

(ConUnued.)
ATING auSelently diaeuaacd tba eebjeetof plead-

lug, wa proceed uuw to apeak of tba mode af trial
uadar tba civil action. It waa. (or ● tong time prarh

'ena to tb* adoption of tba Coda, aa open qcestloa
ubether there could be tneb an ciiieti-of legal *od
f-oiltabV remcdlet aa tba Coda piwfuiecd. cnlcM at tbe
aaiue time there should be an sbsnlute corretpoodtiice
lu the mode of trial of all raueee.

That the trial by Jury must eotit inne waa an absolute
neeesalty. Section 3 of article I of tbe cvnstltutlna
of ourf'^ote provided, tbat tbe trial by Jury, ** vinlesa
waivad. all caste In which It baa bci*n hervtotorc
used, abull remniti Inviolate fnmvrr;*’ and article VII
of the amendnienta of the cniM-lltutloii of (be United
States prescrilted tbat, “In eulia at rornsHm law,
where the value In controversy shall cxct^ twenty
dollnm, tbe right n( trial by Jnry shall Iw |irr*ervrd.**

With litany |●cnlnlll tbiwe provUione nf our roiistl*
tiilbma fnnni-d a grant. woll>nlg* inMii^mhiedlOiruUy
in liie applicnlion of the princip'e which blrmlitil legal
aod rqoiiuble procedure to the trial of eaurcs under
tbe civil aethm. To the minds u( tha commisMoiicra,
however, there seemed little doobt upon tba subject;
and Louisiana and Scotiand wera cited by them as ex*
auipice of tbe fenalblllty of tbe blending of Irgal and
equitable procedure, leaving tba trial by Jnry intact.
Tba mode of procedure In our United Stales ceurti
also Influeneed tbem In tbeir aellco. Tbe r«^e then
providrt, that “an lk<ua of (act for the recovt-ry of
tuunry only, or of t|>ccine real or iwrwtiial |●rv|s●rly, or

II
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. DARNAUD (Case No. X4,918)C. S. ▼

Case No. 14,918.

UNITED STATES t. DAUNAUD.

13 Wnll. Jr. 143.1 »

CircttU (V»ort. E. D. rmnayWaoia. Oct. Term.
1805.

Ihu rltJil la uucoDirovcriett. iwi i
“ " . py United Sutca

^ rilrr “';sTo
«mM. nml tlmi wln-rc n auu- l» a l«nj tlie
oainc rule will be applb***- ., .
Tbcrc In wanvly ii cou«vlvaW«* In

wblcb the Uiilu-d SUtca bavc i»>i .niiipje rc-
drwB In tlflr »)wn <*<«iria for the enforce

nicnt of any rlj:l«t. U-j.'al or cuHnblo. wllh*
out IntorfoHutf with the JurisdUtlmi of the
.Uite courts. The wrll of replevin, pn.vldwl
by the law of this atotc. waa not In force
in this court until recently odoptctl by rule

of tbit court, lleforc tbcu, the United States
were only entitled to an action of trover or

treapata. and could not have telwd tbit
oroperty until after JudgmenL Tbm^ ““
tloos arc still uftorded to the United States,
and nuiy be urom-ented without auy Inter:

with the state court, or lu posses-
if the

ecurtt to

am

ac-

ference
tloo of the Iiroix'rty In controversy,

KI »v« Traok —Ktscrios or Fsu>sik* —Owst*.
Vp-Huru —CtTUKS^nir — PiHCiuacr or

SwoHS JrKOH-Psivn.r«R or W jtvkm-U^ouCoiirAUiM)^ or Uarowuit-Hunt UtOUTUT —
INU.

1  III a nroiwHUlinn under the art of May K*.
i:i Slat. CilWl. for aiipim-aaiiiR tin- alnve

tniilc. the act of rirceiviiic mnerj*-* «« the ^Mist
of Afrhu. nod of coufininc "«‘d detamnic theni

r.|iii>-l®ard. and the nnhiig nml oU'Umi. m
foiitiiuiut. form one tramuiction, and may tbm*-
folv hi- joined together in the indiciment and
iiroiwyiition. und«-r dlffo^nt
wiling and (lelirery of the negMca at the ter-
miimdoii of the voyage, at on the eo«^ of
t'lilui. w.'pnu to I® a dwliuct imnaacuon. and If
tliia felony » charp-d iu the .‘“‘I"'*','''
with the other, the prownitmn will be made to

what couDt* It will proci-eiL

on

eleet on

y-i

» Oa-nenhip of the ve«»el by n
Tlnlteil Statin. If the I® "
dliwu: or citixenahin of the aecuwd. If ihi. own
cndiip bi- not by a«ch eitiren. I* an
gri’ilieiit iu innintainiiig n prowcutinn tuidi.r Oir
fourth and tlfth aoctions of the act above namo»l.

rt ritlxenahin. within (ho meaning
whnt mn^‘ mlleo

SlLia_it luch eitixcoaluT. aa..haa_>®n ctalmcd
L^iploniulic aa*Ttion pur miturJiMinm
lutt'a. for ooe who hua fonnuHy d^lnred bla in*

to Income a cltixen. without haring
further. »JhM

which ha* a plain. «unplc. every^Iay metmlng.
i£iiLuwsjui.taBdjrt:lotiQn^2*ivj^^'●nu and hiH.CPnnm.whic^mjlflJ»m tj>.aiiecmp«
jiJjphdKin to him protection.

holding the projarrty under such bond.person
^  a jmreha.ser under him, I* about to remove
the same from the Jurlwllctlon of thin court,

bill Hied tUlcglng the right of the Uult-upon
ed States to the proiKjny, tbe pendency or
the suit and the Insolvency of the defendant,
on Injunction wlU be gmuted to pnweut the
removal of the proiKTty beyond the jurisdic
tion of the court. So soon at the litigation
Is ended In the sUiir court, the pro|Kjrty may
be seized If Uu’ defendant is am-cessful. or
If tbe idalntlff sucecoil. U may still la? pur
sued by tlw wrll of replevin, or other n*me-
dy. Any risl; which the United States may
run by reason of not getting Imtuedlale pot-
tesalon, would not cniml tlio Injury , that
would n*sult fnmi the coMlllct of jiirisdlcllou
to which the dis'lrlue eontendod for by the

would lead. Fur It mustdl

hmiw regittry of t v^l. uievewtol of the Unit-4. 'I’he nmtom
,Wr the net* of roiign^.^ai a
rtl States, prior to which iwtiT an pnlh
U* tnkm hv the piTson lu wb«*c favor It 1* mndc.
that he i* true and only owner, ami a citlaeu of
!h.. Unite.1 Stiiu-a. la evideniv of
.●Imrarter within the meaning of the o^"
irn-Hs: ami of the chameter iimler whitu ahe
iiuldielv upi>mml and acted: but In a CTimmu
pr.iwc»itioi: against a ,1**”^*}* 1 111—
slight evidenn- imleed-lf it “I
of the mil fflrt of ownemhip. "nil nhethjr «
not the owniTsbip he In a^ citizen of ^
Stiili-s. 'J'he ease of U. S. y._Urune_LU»w
14 UTTl verv slightly qualifii^. iterImpa.T»ul aub-
snmliullT cimtirmed and its .>niTertneM enfo^
isi III mieh II prosisailionthe ownership must he
pn.v.Hl disiiiielly. and ns other fij'-ts are pnivni.
l.v .■omiimii law testimony. 1
vi-ssel. isiying for her. re|«iinng ®
her for si-a. hargaining ami l«ymg for,her ahjp
sinres. procuring h«T pilot, and shipping ber.cirw,
hU thesi* are proper evidemv of owiiemhip. aa
thev also iin>. if ownership la
v.-ssel was navignlisl for or on >®half of
●nil doing these arts. Hut ^
lion with tlicwe act* and alongaide of tbj^ «
is proved as a fact that the »umls which tbii
is-nsni was using belonged to a thml POrty. n
n eitizen: that he had no fond, of lua o^;that
he sirtke of himself aa an apmt
iii»si ns such hy the banker
fiimla. and by the thm
wen—all this, which la PfnP". 5^’,

●  den.i« to show that the ownership 'v*» not m a
foreigner: and so far to deteat( itiz«‘n bat in a

.strlci iittonicy
be rcnieiiilMTCil that It would authorlw the
aolzure of the profxTty lu the possc«.-ilou of
the shcrilT. its well na nny om- else.

It must be mlmlttcd Unit there an* cnscs
In which the ends of .lHsth*e would Ik* pro
moted bv allowing property selziil under one
writ of n'plcvln to Is* blketi oui of the is»s
BcKslon of Ibc wizlng oilhaT by virtue oi an
Ollier wrll of n*pb*vhi. a* In nme of iitiaeb
racut iiml fieri facias. csiMi-lally ii* our iic
of replevin do**s not allow Ihlnl partlea,
clulmlog tbe prois*rty. to Interfere,
nblc IblK to Ik* done. In one or more states
it la allowed by suitnic; but tliat It rt*<iulrca
nn enabling Btatme to iK*null It to Ik done,
la a Btroog argument that without It It cun-
not be done, and none such exists lu this

t

To on

state.
A very cjircful com^Ulwnitloo of oil the or-

and nuth/iritlcB addm*cd satlsliea
me that thl* si*lzuro was
void; therefon*. the marsbnl will rp|<*nse the
property and deliver it to tbe defendant, uud
I* t«

gumcDts
unauthorized and

Mr-iPT* ●d.

the prowcntion.

Wllliniu Wnllacc. Eae-l» [U«'i«>rli*<l by John
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^25 red. CM. peg® -  fine Mareden. of New Ifork. a principal ebar-
i_» #nr tbe conrt to in the caae, ami about whose American

JLlL^ «*■ *”°hnnnd”^ answer to Htirmsblp there was no doubt, was alleced In
SSSly. '»‘*.!i^Sehrbe%o!^« tb®®,- iSe Indt^cDt to be the pciuon who owned
K*^®“lS‘Sb“b wooU criminate was thus cDtfact^r If
soy ana'^f5*-..» u to w«i* nob* * tost .»«t tin* owner then the person on wbote oc*

“co^um nnlTcr whose U-ueUt she was oael-
crt^*« the wittf-.
iBteriefe- fimatufos. which pnr* prisoner

,  k'”l ^ I ,,,.uMlH:miHleloelccloD »l,lcU

toport
are

wH^a riave. or shall recelre such necro counts clwnth. InduaiTe.
Tuu“ ™ ...--b - c>r7.n:^.:.u s:?;

V;. :i-‘be ad)uut.ea a » TweWe cmnia. froii

or
or
or

> ^Xroc^o"!., or am ,m0 abe. la £Xi.i,.irr^l.h^6a^^
I «-hly eonflnlnfi or deialnlut ou board such .icininina "^^"7 ""J*''rhre?Iromtwenty
fortlhly ^ mulatto, with iment to EaKle.ctc..>DTannus fornia ^

S^' .a“l ac^ - :rs.-uTa“ |

iw»r dtaiiU i;Dder this law, l>nnmid, ,^.n H.nhi ",„i |,V a ciii«*n. with Inten

.;rrr.r^^ i='“--"r ^
lae dcteudaa . l.lan.l of «;|i-,;;."'^r.i'”a annliSci h.rio

m ItecclvlDB ntfp'®®* '‘■’*1 '‘‘"^I’lhTu m-i5w-^‘a‘l preriouMly b«: ,
bill: (1) H«*‘ «, Africa- (2) conUuluB and eiu«-w. ni «l I'^j ^ wboi
^1 on the coast o ^3, ynjina a»d . , ‘ ^ i dtiwn and citiwaa unkw^. ,

:l^l^^;^::;iiii.bomtoauob.rooim.^ b,:l::’"vS^/=.H«.?'^

iSn1.,SrVZU mu. imcat .0 mak
tlH'iii tilnwa. wusrt. Cr. La*

,su,.. v™«'-,“‘'.:;!;5b.‘*"™™ Sr'i.."'
four caiUttUis. One »-ai«a»‘ .
t'Dlted ,S »«7na to a dilTen-iil
can cltiseo. A^;rj irJS” limt. when she
country. In j Africa nsnnvw the Khi\«-^
smves at ^„%fier tlie slave.- nr.* nsnue-

nil

OD
al Chit. *Tk,.*l 1- Younr ▼. R**

1WI

r~:»5irT“sJ;iSsss^KSS-.’iin’i-si :
SuUf T. Nelson, .51 We. «».

bavins pleaded not eullty. and
.  bavlDB

180

,_ board. Ao^er. *| j „„„„iandK the
one 0? the fonner mptoma

Tt^sel. sod »>“■ atewnnl, or soiiMdhinK el*«;-
the on slwire. ’!' »- «
Another delivin thil *" tpsw'Is to s..i*k the
done in onler -.hirii the cruiser hnilinK
pmtectsm treaties »*ctw«.ii dlffen-iit

’Ll
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tlio mscl bcloi; ao Amoricao Teasel, or bo*

lui; not nn American vessel, bclontrlnc to A..
IV. or C., or to.people unknown, may not be
allcpntloos of the same transaction. But I
think, as at present advised, that the sellluc
and (lellvcrlni; of slaves on the Cuban coast

If the defence

.● nroroed: orctdnc that now was the
** tlm^for this application, which If not

In the sluipe of error, or In arrest of Jud-
Sent. ThS contended that the Indictment

contained at least four («) i Is a distinct transaction.
Becelvlnff the uegroes ou board’ (31 I ^ ^ am not at
conflnluc and Sna all^^dclnln. pres^.m dlsiK^iod to do
aiding and abt^tlng ^ u,e may U' the election of the prosecuting otH-
Ing; Vtof the same ^ <*cr. !●« ‘'M “ ^l»*’l»* o»tt the whole

Z Zl"7ucr <U««Dct mi«I-mcanors. U>.lory of tUe D^iucr a. pan of the re. «e.-
merely part of ouc felony. Ehich wns n dls-
tinct felony, alike puulslmhle with death, nor
was one an Ingredient of the others,

Mr Yondvkc. The application Is out of
time. If the Indictment charged distinct felo
nies a nitniou should have hceu made to gmish

Ilavlug plead«*d. the d«.*-

Dut whatever

to;.

Mr. Vandyke, tinder this expression of
oplnlou, then elected to try ou those counts
which charged with receiving on b»mrd and
condning and detaining, and aiding and
alwUlng In eonmUng and detaining, striking

I
before plen pleaded,

 out all which charged with crime on the
ctKist of Culxa.

The Cn*y I-htglc wns nn American built
vess4*I: ond hud Is.'eu owned b.v seven or
eight Americnn luen hnuts engaged us part
ners lu the pearl fishery. Oue Holllngs-
worth, of Phllndelphliv a reputable mer*
cltanu was nmnaglug owner, and to him
alone, ns .«uch, the vessel had been transfer
red by bill of s.alc, he taking an oath at the
custom house that he wns "true oml only
owucr;*’ nn oath required by law to l»c tak-
ou by a person when he Is true and only
owuer; but not the proper oath where oth
ers nro In nny wny Interested with him.
Tlii‘ iM'arl flsherj- proving uusnccessful. Hol
lingsworth gave orders to a house In New

Mnrsdun called ony.irk to sell the v.mscL

t.

7

should wnit UU the prosecution h:is
A joinder Is allowed even by |

fendant
closed Its ense.
the commou law lu regard to nil parts of the

lint If U weiT otherwise.■ snine tratiHactlon,
tJic act of congress of 1-Vbruary ‘M. 1S‘=I. pr«e
vldea that “whenever Uiere are or shnll lie sev-
oral charges against any in-rsou (*r pcp-'iis for
the same net or tr.uiwiclloii. or for two or
more nets or trauKactionK connected together,
or for two ur more tninsneilons of Uie same
class of crimes or ofTc-nees, which may be
property joined. Insn-ad of having several In-
dlctiDouts. the wh.de tuuy be Joined In oue
Indictment In several counts; ami If two or

Indictments shall Iw Pmnd in sm-h c-asos.
The

more
the court may onler them eonwilldated."
words “which may be i»ro|KTly joim-d” do not
refer to uU the clauses that precede them, but
ouly to the clause "two
of the wmie clnss.”

;  and all the nets clunrged. even If each

t.r mort' tramcK’iluiis
This is a siaiuiory fel¬

ony

them nnd Inqulreil ns to the terms of sale.
The price ftxetl was $10,000. Mnrsdeu did
not wish to give that ninonut for her. and

told that, he might go to Philadel
phia and deal with tlie owner*,
riillnjlclphla. saw Mr. llolUngsworth, nnd
concluded a pureluoso of the vessed for $9.-
100 and took her to New York. The bill of
Kale from Hollingsworth to Maradeu was
dated March -Ith. 18."»4.
with that bill of sale took the register,
which had Ik'co Issued at the port of I’hlln-.
dclphla to Mr. Holllogsworth. A pilot took
her lu Now York nnd delivered her l# Mura-

he was
Uc came to

Marsdou of course

one Is a fehmy. nre parts of the wimc trins-
actlon. or acu» or tmmeietlons connected- to
gether, and arc pro|M*rly joiiie<l.

Before CKIKU. Circuit Justice, and KANK,
Dislriet Judge.-

GltlKll. Circuit JuHilce. The tnim«u-tUm
on the cast of Africa is one matter which
may bo charged hi all the f.irm.s It will
bear. The receiving of the negr«K‘s there,
the ennfinlng and detaining of them, and the
aiding ami alietUiig In .imlining and deUilu-
lug. form one ininsaeilou. lliough they
different olTenees, They niny ihen-fore be
joined together. It might also In the same
councetlou be charged that the act was done
by a foreign clUwm In an American vessel,
or an American hi n foreign vessel. Be
sides. the vessel might be charged ns be
longing to A. or It., or persons unknown.
These are nil pans of the tnuisnctUm. The

gocH further, nnd
charges the soiling nnd delivering of n<-proe*

the coast of Cuba, which forms a sepa
rate and distinct transaction. 1 am unwlll-
Ing-to say that the receiving, detaining, aid
ing and abetting In these acts, the man be
ing an American, or belug uot an American;

are

indleimenl. Imwcver,

on

den.
I'revlouB to the arrlvnl of the vessel at

New York. Marsdou employed a ri gger to
rig out the vessel She orrlvod there, of

Ume after the 4th; the registercourse, some
nnd bill of snle were uot deposited In the

house until the 20th ofNow York custom
March but in the meantime the vessel nr-
rlvwl there, and Miirsdcn. with two or three
olhcn*. eoinmeneod the active preparation ^
the vessel for n voyage. Marsden employed
the ri gger, the carpenter, nnd oallmaker;
iKiught the coppers which wens put on boaro
the vessel for cooking purposes; purchased
2.S.01X) iiounds, upwards of 10 tons, of rice. ,
!'> or 14 Imrrels of beef, aud half the num
ber of pork; 24.000 gallons of water; »
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ou tbo sUlpplac HsL The Inw alto require*
that the owuur or luastcr deixMlt a
copy, uutlcr oath, of the*e shkppioc article*,
which sliall be *woru to by the master be
fore a uouiry pubiic, a* a true nod exact

copy of the urlk'lDnl pa|>cr. Of thk* paper,
which is depusUed lu the custom bouse, the
master tukcH u c«>py ccrUlicd uuder the *oal
of the «»Uector. Tliai copy j;oeB with the
vessel and fonus tlie )tuper a’blcb is cootum-

liluttHl lu the crew b«>ud, and lu relatJou tu
which the boud Is pivvD. All this was com-

(inc I'eutz, wus employed bypik'd with.

.  v.» and he alone, hod the Te»*el pre-

na^rSl lor tbe '1”^
muster to ship the crew, in part by

bimielf and in part in conoectlon wltt the
de?endunt. Aad thus on the 20lh of Mawh
hod the Tcssel partially prcpunnl. ««

in the custom hotiso the bill of

JalT from UollluBKWorth to him, and
..irrcnderod tlic rc»:l»tcr.

romnlucd lu this way nnlll the ves-

u>l was ready for cleurtnB. which was not
onUl the 25tb of Morch. A nmj^.rlty of llie
bills which were incurred had not up to the

of clearing been paid by nnylHKly. Afl-
clcared. two or three of tlie imrllcs

luiTlng bills, went to the ollice of one Oak-
itmith wiierc Marwbm h:nl a desk for the

of condnetlug ids iiiiKlncfUi. and
Some of them were

time
cr she

purpoau
there revelvitl tliclr pay.

Marsden to ship the crew for this vessel.
After the vcbwl had salb-d. Marwleo called

and jmld I'cnu for the shipping of the crew.
Who the Ssinmcl S> (!ray w«s did not at

Marsdou wus imi fortiicoiniug.all a|>{K'ur.
Nobody Idculllird tlmy; imtsKly knew him.
The poslliou of the jiros'-ciitiou was that
the transfer from Marsileu was a mere

fniud; a device to got Mursden's name os
from off the custom bouse registry.

And the is>slllon then-fore lakeu was that
Mursdea was kUU owner lu whole; or in

pan with Machado.
Ou the other hand there was verbal evi

dence of iKHiple'K iK'Ilcf that Marmleu was
a man of no pnipcriy whou be made the

imrchnse and outllU aud cvldcuce of the
fact that all the funds came to him from

Macliado. of New York, a Siiaulnrd.

owner

one

paid by one Mm-hailo, hereafter mcntlonwl.
The vcKKcl, by tbe agency of Marsdeu. aud

by the nsrtlsuiucc of Uamaud. who look iiart
in receiving the stores ou board, was ready
ou the Uoth of March to Iw put anoat At

this juuclnrc Marsden cmployi*d a broker to
make a bill of sale to a ihtwui «-allcd Samuel
S. Gray, and it was done,
bond In the custom Imusc is regularly signed

rcprcseiillng himself as

’Hie register

by some persou
Samuel S. (Iray, in which signature the pris
oner Joined us master of the veswl. The
law nKiuln's Ihc imistor to make oath llmt
he also Is g cltlxen of the IJnH«‘d States;
and all the eusioiii noiise pnH-ci'dings ami

that he has done so. ami
But for jumic reasons not

papers assume
that he Is one.

natonillsinl here, as the prosecutlou proved

l.y the prvHluetlou of his luiiiers. aad who in
this inaiter. was, us api»eared by his own

oath, merely the agent of another Spaniard
m>t iiuiuraliJiod. one Itivero. who he said had

]iluet'd the funds lu his hands.
Itlvcru was did not api»car at all; nor was
he showu to be a niau of proiKirty. He had
be-en on IsiurO the vi'ssel during her voyags

to Africa. IIS oiie of her two or throe cap-
kiin.s; but Is^ymnl this (see supra, note 2),

nothing whuP'ver upix'ared, lUvero bad no
wrlHen evidence of owner.-:hlp, so far as ap-

fH>are«l: nor was his ownership shown In
any way but by the mure fact that Marsden
aud lllvero iiud told this Machado (so he

Bw«)re). Hint he. lllvero, was owner of the
vessel, aud the fact that Machado received
and paid the fnnds us Rivero's; doing U
Koniellmes lu a pretty loose way. llow
Marsden was paid for any of bis services

not shown by anybody. That most It

Who thU

was

properly cxplulnoC. ll ai»pean*d that at ulwul
this time the officers of the New York cus-

housc violated Ihelr duty In this re-
czncliug this miLli from niUstcrs.

tom

speet; not
In the IkumI. which was slgiiml l»y Darnaud,

as inuKtor, Gray alleg«'d himself to be u t^l-
«.n of tbe Dallcd Suites. The broker pn>-

eun-d"o n'speeuibic tnan as surety, who <lid
uot know who Samuel S. dray was, but

wont security simply Iteeauso Marwlen ro-

quesu'd It. through hit. agent.
The veswl eh*un*d with those papers,

which the prisoner, as cupialu. was by law
bound to take with him; but prevkms t«»
the elearing, It wcut through another usual
trausacUon—the shljipltig of the crew. A
crew is shipped in this way: A shipping
muster Is generally the agent of the owner,

well as the agent of i-erl:iln l*oanllng
, who have er»*ws to ship, lie

open.s a shipping ollie**, and sailors go to
him and sign the shipping articles, a large

prlnti'd document pre|«iretl lu aceonhiin'O
with an net of eongnus. S««iiie of the will-

luukc their marks, aud some write lliclr

nanu-s In such a way us to bo Illegible.
Tills paper is not taken with the ship, ll Is

to the custom house and Is there d«--
Thls crew list has up|H>nde<l to It

ns
liouse keejuTB

ors

sent

poslb*d.

not all the funds which Marsden used In tbe

imiller imssed tlirough Itlacbado's hands,

plain enoiigli; but Machado's books
relied on liy tlie prosecution to show

was
wi're
tiuit all this was but a form; aud that In

purl at least, the funds belonged to Marsdeu.
or to Machado, or to both.
So far os concerned the citlscashlp of tbe

prisoner—a matter Important only In gass
the vessel was really uot owned by an Amer-

leuu—It api»enred lluit this person was
live of Krunee. and came to this country
twelve or founeen ye*« before this voyufs;
that he then re|in‘senl»sl hlmwdf as s Frencb-

a ns-

the fwth of a notary public that he has ro-
reived suflieleni proof of the Atnerican chnr-

of the v«*sj»el and of the crew uauacdneter
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tbe cod of the cnterpVln© to bo owoer; wlien
tilt* nian who >■ now set forth os owner—o
(orcltfDcr—« man confessedly encoded In
cbpatinK onr coTcmment and In catrylntr oo
under fnlse, pretences an lllctnti and tn(s>
ntous trottic^-enuDot show that be ever bad
one written erldence of ownership, eren of
tbe most secret kind ncnlnst an Atncrlcan,
a stnntrcr to him. a nuin of worse ebameter

tiuin himself: when the whole evl*even

nan. os be nlxo did when oiTWtcd w«»er the
worrnnt In this case; Uiat be could speak
Uttle or DO BDtfUsb. when he «me hw.
that he lodced at French boardtne bou^
associated with French people; and when
anplTlnff for o phi«i* on on Aniericnn ve^*I
was asked how ho expected to pet the place
when he could speak nothlnp but French.
On the other haiid. ho npi*cared to luirc la
fact renounced his own coutitrj’: hnd liailo*!
for twelvj or founreo yi*ars as from the
United States; Imd >H*ver «si*d on Ainorktin
protection when Hhipplnp for forolpi» l*»rts;
bid roprcscntetl hliiiMclf hi fact. If not |sihI-
tltolj* sworn, nt the custom house, that he
^nis a citizen of the Tlnltoil States; and lunl
acted as eupbilu of n ti*sso1 which he knew
was rcplstered as Atiieritnn; n pririlepe al
lowed by law to AuHTlnm cUixtms only.

Mr. Vandyke, for United States, to the

denee of the Spanish oivnershlp rests not
msm even n swret written apreeinciit. but
nwts on one Siumlnrd's or his clerk's ti>sti-
nioiiy of what th(>se two Infamous diameters
one«* told him; and uism the simple fact
that the money with which the ship was
lioupht insstsl thnmph his hands ns the mon
ey of a foreipner—lu such a case, on on In-
dielment where tliat exnct kind of evidence
Is almost cortiiin to conic forth, no matter
whnt the tnith may be. then. In such o case,
the jury should look at fnctA ns much more
likely evldemt* of truth tluio oral testimony.
1 mean of course tlian such omi testimony.
Had Mtirsdeu died, to whom would this ship
have U*lonpe<l?
deiicc h:ul Ulvoro of ownership opahiat Mars-

opaUist anybotly? This Is not the

Llvinp or d<«id. wliat evl-

dcii, or

r'
●V.

i‘L.

The owners of vessels al>out. to encapo In
the slave trade belnp ccrlalu of pnwocuthm
as pirates It dlBCovi*red, and of the pemilty
of exi'outlon If convlelwl. make. Invariably,
and from the orlplii of their eiileniriw, or-
ninpemeiHR as complete us pnsslhk*. to <h*-
feot all prosecution. Tlie hlplu*si efTorts of
their liipenulty. sh:iri>cucd by cxisTluuec of
criminal courts, as to what Is n«>e<Usl. are
brouplit luto nciioii for this ]mris*«e.
arranpemcDls <*«»nsist In a sulisiratum of
apents and of forclpncrs and of men ready
to swear to anything; all nt fl rst liivlsUilc;
but In case of a prt»s<‘cuilon to b«} projected
upon the scone. The real actors arc Aincr-
Icans: and so loiip as they are mu ovortiikiru
by the justice of the Nation, we he.tr of no
other actors in the eutcn»risc. No forclpn-
ere. no false custom house oaths arc uecos-

Biit wboii n criminal Is 04*011. then Ihc

Tin*

sary.

' >

V'

way in which nicrcliants—Spanish slave tucr-
chants—<h*.al. and Is Irresistible to show a
lie. ex post facto. Marwleu is said to have
had no pnt|)«-*rty. One witness believes so;
knowinp little about him.
Is there tlw\,t lUvcro bad property cllhor?
Who Is Klvero? lie was no merchanL lie
wns one of the captains of this voyage.
Where did his property come from? Con-
cihIo tluit he put money in point of fact Into
Mnclu^Io's hands, and hod the semblance of
proiHjrty. Marsden, as npp.arent owoer of
the vessel, ha<l much better semblance of

Who put the money into Rivero’s
Was It Amer-

Wlint evidence

proiwrty.
hands? I.ct them sltnw that,

stalking horse comes Into view to hUlc him.
The false fabric Is raised to shut <mt fbuu
view the tnic one. All that was pre-ar-

’.ranped for ll»e rear prouml—upencH's. for-
elpnere. jsjrjtiry—c<mies forth eomplcle In

lean or was U Sioiilsh capital? Lot them
show that. Illvcro was a mure flpure In tbe
case; and usotl Ixhiiubc he wns a Spanish
fipure. How was Mnrwlen paid? Let tbot
Is* shown. Dill he receive commUslous? Or
luid he un interest as imn-owner In tbe voy»
use? If he* was a mere npont ho received
some coiujiciuuitUiD In mouey.
ti*mi»t Is-eji iiiailc to show that he received
niiythlnp In that way? Tin? Inference Is Ir-
n*slsUble that If not owner by orlplnal pur
chase. ho was paid by an Interest of some
kind lu the voyage: and that tbe veasel In

navlpated In bis behalf. That Is

Has an at*

part was

every part.
In an Indicttoent for slave sttetUnp. the

jury ought to look at facts rather »nan any
testimony not clearly pure. That itcrjnry
will be cotnmhti'd bv witnessi's of the d«*-

Is certain. I'n-arningcmciiLs are
Un-

fence
made for ]sTjury hi all slavt; V4»yag«*s.
less this slave V4iyage is imliki' ev«*ry ollmr,
and an exei'iUlonal rase merely, a mati<*r
not to be presumed, there will be, as of
course, wluieascs at hand from the start to
show that the ownership Is a dlfTcrcut one
from lltai whielt upptvirs. htid been sworn
to and UDlvcrsally believed.

When, therefore, tlte jury sees an American
cltlxen actinp from beginning to cud as owu-
er; with all the muniments and Imlicla In
bis own name—treating, baying, rlgplnp,
equipping, shipping crew and sending out of
the harbor a vessel which he swears is his
alone; when In a moat dangerous onteriirisc
he declares himself from the begitiulug to

cuoupli. It Is a matter of no Importance
how siiuill may luive been the Interest which
Manah'ii. or Mnclimlo, or any other^merkoo
cltlM'ii may have laid in the vessel; If one
farthing. It Is eufflclcnt because It Is a pert
of an Interest In tlio vessel. If from sU the
circumstances of the cose ns brought before

the p.inil and paper title and
under which the vessel »Ued,

US. ns to
circumstances
we should l*elleve that any pereon belongmg
to this Nation had on Interest In tbe vessel.
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bud bccD present durtDR most of tbe trtaU
bulnc now absent—was thus dulWered bj—

■we are relleeed from all difficulty, ao far as
the point of jurisdiction la couccrncd. N(W
does It matter wbetber tbnt Interest be a )e>
pU or equitable oue, wbcUier It nppi-nr D|wii
tbe face of tbe paper title, or bas bocu cot*
ered up In fraud, to be Inferred from the cir*
cumatunces of tbe tmnwieilon. witb the rlew
of avuldlnc tbe reapuiislblUileH liniMiKctl by
eontrress on those cuiraaed iu thbi uuiintuml
and wicked traffic. If ony iwrsmt was ho
prominent In the niannirumcnt of the busl-
neat connected with this v«*HHel uh to lead
one to HUpjKme that he owned It wholly or in
part. It is enough for Ihe "f ihis
cauKc. even though his IniereKt m«y luive
l,ecn iilieiiipicHl In* iniverwl ii)> and w*Tei-
cd, HO thnt 'hc nilitht Hereeti hliiiKcir iKdihid
the n>HiMiiiBiblIlly whieh n'KUnl on the hIioiiI-
dcra of all tboac eii;^;:!^!, ami wiiivb now
rests upou the Kboulders of thiH iinfurtuiiuiu
dofoiiriaut, a fact which may be j>rovi*»l di
rectly or Indirectly, or which iiuiy lie in
ferred from all the clreunmuniccH Kiirruund-
lOK the truuKuctlou, jURl as wo would lnfi*r
any other conclusion ■ to which «iiir minds
may Ik* 1c<1 U]K)d a aubject of fact invoivt'd
lu ony enuHC. And oU that 1h Kiiid In r«‘u:ird
to the question of ownerHlilp. Is npplleuble
to the other question mlMsl hy tin* net of
coii;:n‘Ss, whether—the ownership U*lim for-
el{;n—the v«*ssel was navigated for or in Ik*-
Imlf of n ciil/eii of iln» Unllotl Shu«»s.

Then linally, supiHisint: the Siuinlard. Ui-
vero, was owner, and limt Uie v«>sHel was not
nnvlpjhsl In any way In ls*half of any cltl-

of the Unitml .Stales, was the iirlsimer a
clUzc‘uy The tt'rni ciuxen IsijUBible^of u>on‘.

jpcanlngsrtluni one. Hariiand has rciiuaiictH]
his paiuiry: he luiUs from lieir as a ^Uisen.
lie Is <iipliiln of u v«‘ss4*J n*jrlsiensl as ,\nier-
Inin: which under our laws presui«isi»«*H cit-
Inmslilp In hhn. lie lias, no doubt, sworn
tluit he was a elti»*u. 'Hie iioiary imhlle cer-
tllh>s him as such: Ills donileile Is here:

ZCD

IieUiTH of naiunillrjillon are not ai^fKK;iry
to eotivert n forel;;m'r Into a eiU»'n In all
nManln;;s of the. term, in the well kisiwii
case of Iklartin Kosxia. oiir pwernment in-
terpos4Hi and protcetcO as Its siihJ«H*t and cltl--

KANR. District Judge. The thirty-nine
counts of this ludicimuut ore Included In two
geuenil proposltlous. The flr»i, that tbe ac-
euHfsl, being one of the ship’s company, of a
vesMcI which wos at the time owned or em-
plnyeil hy a clllseu or clUr.eng of the United
Slates, did roeelvc or dkl deiala on boert
one or more ncirrws. with Intent to nuike
slavt's of them; or that he did aid and abet
others In cluing wt. The second, that the nc-
«-iiMi*d did sotiM- one or tiion> of the m-ts. which
an- cdiargi-d atid as I hiivi* reriied lUeiu. on
Isianl of II vexKid: no ioiiltc‘r by wbutn own-
e«l nr employed; be In-liig u cIliscD of Uie
riilhsl Slnles.

Tbe llrst ehtss, regarding his own aatlooal
cluiructcT as of no cuiisc><|ucncc; but auiklng
the cdianieier of the vessel, the national
eishi]i of the vessel, the naUcmul character of
the owiiera of the vchscI. na Indlspcnaable
erUerion; the seeond, disregarding tbe
ttnmillty of the uwtiers and einployen, but
lixing lisc'lf u|K>n the notional cltaracter of
the esiptain, or niemiHT of the ship's com-
jiany. n>iircsentcd by the defendant

I Imvo to say to you. in tlic first place, tbot
every one of the elements of the charge, as I
have reeltCHl tlietii liefore you. tnust be proved
by the I'niled Stales Is’fore they can cIuIto a
verdict of guilty. Tluit Is to say: the United
Slates must prove, tlait this accused pris
oner wus otic of-11— ship's coniimiiy of a ves
sel. which was
ployi-d by g eltixon or clttr.«‘ns of the United
State’s, and tluit he then mat there rccelvpl
and di'taiiMsl on Uiari) one or more negroes
with liiieiK to iimke slaves of them; or did
aid iind ain't others in duhig ho. Or clue, tbe
rtiiliHl States ninst Kitlsfy ymi, that tbe de-
feiidaiit, U'liig himself a clUxeti of tbe United
Slates, did one or 4he other of IheHC acts ou

own-

DS-

'ic time owned or cm-Uk

lasird a Vessel, wllhoiii regard tu her owner-
Rhip. ii|Hiii the high seini.

Aiimug tlie elenienls wliieh nltenmtivcly
pmstVmielhe erSTiie. fs tlie eltiseuiihlpTMbo
neenwnl, or that of the Hhlp's owner. It Is

sen, iipilnsl KnmjH'an inonan'lis, a man who I “,01 merely a ipH-Hilon of jurtmlictlon In Uie
bad merely declared an InienUou of becoming ^jw of Uie court, ueconlliig to .tha.j;nUnary
S clll*en. The word eltly.«'ii Ims Iherefon? oMIie term. UiHnqueHtloiioftbceRscn-
other ineanlnCT than the taie whb'h It has .uii- Hui elenienls of the eriiiie. The ofTcn^ is a
der. our natunillEuiioii laws. A man may Ih> ^tuiory one. It not only describes tbe
a citium wbo Is ucltlicr iMim here nor luuunil- jd:«*e when* tbe olTeiice may be committed,
l»od. The court will iusinicl you on this sul>- aud the circuinsLiui'cs whlrli shall go to.foake
Ject But wlien n man enjoys iKt'iillar priv- tiie~ ofTourt‘. hut It delincs the nersons who

■ Ueges of cltlxonshiii, and rcnounehig in fuel- alone arc <'(>tKililo o'? committing it. And tbe
much bettor than naioitticlitg In form—his wi.tnue Is ns Inappllenhle to olher peraona fls
own country, adopts nnotlier as hfs home. It It is to other plms's or to other acts,
seems but natural tlmt Im should Ik* deemed ^fhen* is^nod reason for thlR. a reason aoffl-
a eltlxcn of tluit oUicr, so far at huiMt hr to eleiilly ohvlnus. Kvery nation has absolute
make him nnu'uahle to Hk laws, when they jurlRdletlon of <TlineR commlttod within Ita
punish Its “elllscus*'- who engage In n iniilli; own lerrliory; and may make wluitever laws
denonneod by the toIcv of nearly every Chris- It chooRcs. doehiriug wluit acts shall be crime*
tlan nation of the earth. if committed there. But no nation can legls-

C. OuiUou and IL P. Kano having replied, htc for othcni. And ns Utc high bgas are tbs
tbe charge of tbe court—Judge UUIEU, who commou territory of uatloua, those laws ooly
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be touuil. or orer tlie acts of r.ever thov may

othc« who for the time have wljjected them-
ftciTOM to our Jurlsdlctiou by occvjnlng tbc pro-

U you or niyaclf. entitled

llKf protection of our country, and with
onr country plctlged to dcfoml us wherever
wc p>. not having yet passtod wUiiin tlio ter-
rlttirj- of a fon'iiru sovereign, but iwloc on the
comtmm lUgbwuy of nntlon*. vlolsitc the law*
of our gijvernmcut. we im«y bo punlHbed for
vinlutitig them,

owning veiuM'ls under the Amcrlcau flag, cu-
UUinl. Iberefore. to pmtectioo ns American
TCK««'l«. engage otliers. wltellier forcIgnerH or
eitiwiis. to Ik.* uur vultintary us**cimo* in vl«>*

r our country, tind they ure

toctlou of our tlag.
to

Ami If we. iK-liig citlsou*

btling the laws o

tbc laws of
u areBll nation* recognise ore

territory by wblcb all n»‘
,* more Icgluiaie for

r.in legl*-

which
that couniuu
bound No state can onj
i?riileh seas, than a cori-.rator

Ute fii thr^onHTatlon of which ho is a men.-
^ or an InUh-ldual citizen for the county or

f Whleh he lives. No nation «in make
^-8 for the high seas.

It was an ctTorl on the |»ari of ht g-

laud like this, to cb*4'ltm* wluit hIiouM
Sw affecting neuin.ls. mini l*on».ms. hull,

of Ollier nations, which bti to our war
an effort on tlu* iKirt of

Tiduals
It wasof 1S12.

Vmnee to pn*»4crllK* what slionid Inr the

niunlincnts of title iH>me by A.ncricin ves-
●cls on tbc hlgb "'i'leb ombrulbd us in
hostilities with that country in the ojirly iwirt

' of the present century. It was an altcnipi of
the same sort, or In the same spirit, by S|Kiln.

Penniark. and liy oilier fon*lgn powers,
different periods led to reeliiimitionK.

and in tbc end sm-ccs-sful. on tlie part
American government, for Uic damago

American elliwns iiy nttsuu of

by
which at
stem
of the
siLsuilmul by

CJingbi vhdatliig ibeiu u|-.n the e«mm»ou higb-
● of imllons, tiiey may be brought here

and pnnisla-d. , .. ,
nut It is only in the two cases, where the in

dividual aeouwKl Is hluiself a citizen, whost*
nllcgiancc to Ida government continued while
lie was nnou the c*onimon highway of imiloiiH.

wldcli the Indl-

way

wlion* the pnnK*rty uinui

of umiuUioriziil Jurisillcllou,
In It word, no siatc can make a general

law appUcaiile to all nj*on tbc hlgii seas.
Where an act lias iiccn denonnceil a* crime
by the universal law of nallous. where the
ovU to be guarded against Is one wldcb all
nuiuklnd recopdze as an evil, where the of
fence Is one that all mankind concur in pun-

offence agalL * the law
b«*ate

acts

IshlDg. we have an

vhlnal was found iieriKd rating u wrong
proiKTlv recognized ns American, owned by
Aiiieri.-iuis, it Is only in lliese U\t) cases Ihul
the I’IiIUhI .'<taU*s can make n law which
would lie binding uis.n all citizens or which
could lie cnforci-d by courts of Justice: and
I do not besiiaie to say, after a*inicihlng^f

tiint If the congress of

thlT VniiiKl sTaieSj. ln...Us. honorable zeal for
tin* rciiresslon of a grievous c_rime against
iTrr;.i:im"cre m can uiioiLCOliCtB Ofjustlcc
to rvietid tin* iiirisdlcUon of titoJJniied States

tiu-'biiiiis I imve lmlicnted,.it would
"iiTThi* duty of courts of Justice i^dcij.|ue. the

eonfiTrred. It is for this rea
son. llieu. that our govomnient. lu denouncing
guilt, and puulshiiicnt agahisi acts like those
ch'ir'cd uiKin this prl»*>ner. deuouoce* act*
aom*'’ by American citizens auil l>y person*
sailing nmler the sanction and auspices of
\miTli-an cltlzt»ns on vewwds owned by Apiof*
lc;m eiiizens or in their employ.

■ xiiat the offence la called In our particular
statute plniey. docs not vary the legal poolilon

Piracy 1* e*-

or
was

nnd consiHiucnccs of the case.

of nations, wiii«*li ntiy n:iU‘in may
tlirougli Uic lnstruim*nuiHty of its c«»uris.

the nddHjr on tlie Idgii stnis, Uie iiiur-
the hlgii seas, tlie nivlslicr on tlie

Tims
dercr on , ,
high seas, pirates all of tbem, n*e.ignl7,lng no
allegiance to any country. lK*csiuse tlie very-
net violates llicir nneginm-c lo all llielr fel
low men. if caught, may i*' punishiHl liy Uie
first taker. And so loo. if tlie nations of the
oo-calkd elvUiZ4*d world, who an* fond of
calling Uicms4*lv<*» Uie whole worlil. and of
nrrogtiUng to tliemselvcs somewliat t.s> r.iid-
Uy all the righis tliat Iwlotig to Uic whole
world, could for once uiiiie In deliidiig tliat

act sliould is* r»*gardcd as a crime
1)0 Uiat after such an iigrei*-

●omc one
by all. It may

Bentlally au offence against the universal law
that the IndividualIt assumes

inent by all Uie world. Uic courts of any one
nation miglit wlUimit rcfereniv to tlie iiatlon-
nlliy of llie Individual undertake to pmdsii
tin- offeact* lie liail <-ommiH'Nl.

●  lcaV4* these erinies ofHal so soon ns wi

has tlirdwn off his allegiance to mankind. He
Is the enemy of all who iiimH him. The slave
trade, however horrible it may Ix*. is not wltu-

It lias Ih.k*u recognized os
centuries by all the nation*

it is only wlllilu a few jeari.

of Uie sen.

In Unit category.
lawfid for many
of Uie w«irld.nnlvencil rocngnimm. the )nrls<llethm of a

mate over Uie .lets of men nir.m tlie high seas
becomes clrrumwrilKsl. It is no longer un-

of the law of individual or lutemn-
The owner of a farm cannot

exponent
tional monils.

wlUiUi the nmmory perhaim of eW one
●horn 1 am oddresalng on the Jury, that tw

made by natioiiAl so*
And up to the

w
Qnt dechtratlon w*as
thnrlty tliat It was a crime.legislate for Uie highway, however coiiHelcn-

tlous or wise lie may lie. All the jurlwllctlon
which any nation exerts, or cau pmjierty affi*ct

the high seas, except ns the rep-to exert upon

prewut niomeut tlierc ure nations profe»lDg
lo lie clvlllzod. Clirlstlan natioos, that
refus'd i>ercmptorily to unite In ao

It is not, therefore, piracy—such a
matter whether to eaJled lu our

congress or not-not such a piracy as
tm.s II man Uie enemy of hi* race, and cod-

It.
noresentotlvc of the general «*m*o of mankliiu.

declared in tlic general law of nations. Is
founded on the control which cTory nation ha*

fi« OM-T1 rifl7»*ii«. !i!id Uedr »'OT«rtm‘f wli.T-rri
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against tbem: tUat is to say. that If you, sir,
buve executed a bill of sale to luy faror. aud
permitted uie to take tbu register in my uauie.
you siuili uut be la'rmltted to deny o(ter«
wurds tbat you bud sold tbe reHsei; aud If I

anvpt from you a bill of uule, and go aud take
out ibc register, nud bold it lu posm^sstoQ. 1
sb:ill tint benmfler deuy tbat you sold me ibc

1^ far Ibc register may with safelyvessel.

4er« upon every court of Justice In every Isnd
♦bVrlgbt to try and puuisb blm for bis ocu.
li ls no further unlawful in tbe eailmation of
Jiuru It is BO further unlawful lu tbe estlma-
"^oD of jurors, considered as Jurors, wliiiiever
It may be In tbe cslliuatlon of all of us as
luen and as Cbrtstlaus. than as ll Is distinctly
4)ecbired by tbe laws of our own eouuiry to be
nroblblted to you and myself.

tberefore. of cltisonxblt> lu tbe
V  wintinn Of tbc crime, on tbelpurt of tbe

/n>ni>r nna~ot tbe imwier or member of
♦r:. aliln'i "roruDnuy. le bb esHvntlul iimdlllon
"ti.l rlemcnTof tbe crime witii w'blrli ibis prls-
oliTr'lV i-liurgiKl: ;md_lt__must_ Is- pruvctl ns
^cli. or~«bc ncruwd cnunol_b<; coiivieic<l liere.

llji"wug said Ibis. 1 bnve nearly gul ibrougb
wltb tbe legal i)roi»o8llluus Ibal iiave u l*ear-
lug UjKiU Ibe case. 1 eoiiie to tbc eoiiHideni-
tlou of tiuesiious of fact

to decide: aud In regard to wbicb 1
luesUuiis peeuliarly

for you

l»e received as evidence of tiio transuetion.
Hut to say tbat tbe exocutlou of o bill of sals
by you to me, tbe surrender of tbc recisier
by you, and tbc isKiiing of n new register In
my naim*. is to Is* given a* evldeiuT against
«nir Icarncil friends wlm have argued lili^ euse
ls-f«irc UK. wiio mdllier «i»iild Imve known uor
preveiiied wiiat we were tk»ing. wi»o bud no
opisirtuuity of linerfering wliii hr. who, It
lliey knew tbat tiic wbole truusuction was a
Npurious one. an Imngiuury mde. lutcuded
merely ns u disguise, and bad goue Inio tbc
custom bouse to protest uguliist It. would nut
bnve Is'cn even listened to; to kiv that ibey
slioulil Ik‘ IhiuihI by what we bad dune, would
tH> to Kiy tbat tlieir rights would i>e .nt tbc
men*y ol our dis<Telioii, hil<*grliy and buuor.

.^lill, the title, tbe aiiimreiil title, imssed from
llolllngsworth to Marsden. aud it bad some-
ibing more of stretiglb tlian would properly
utiacb to Us iKipcr cbarueicr. Inasmuch os
Marsden |KiiU Ids money before be look It.
Ami Unis. .11 brsl glance, aud till somclbiug
was slioivn to the contrary, we should buve

to Iwlieve tli.nt lie was llic owner: audivasoii

^Jeslre to go no further tlian to gather logetlier
from my memory those jMirlions of Uie evl-
.deiicx- wbicli bi'ur uinm iiarlicular |M>inls.

]''irst. Ibeu. was lids vessel uwuihI by an
Amerleiui citixen, or nuvigub'd for or In l>e*
bulf of au Amerlcau ellixeu or eilixeus, .at Uie
lime of the acts charged iu ibis iudieimcul?
Id tlic linst place sbe was Ameticau built nud
her Amerieuu ebaracter reiiialued uueban^t
of course, until lu some way or other, she

divorced from It. ll remained uu-was
.changed, wbeu Mr. llomngswortb. neiiug on
behalf of u company of geutlemeu. but uellug
In bis own uanie. jiurcbasitl her, and bK>k out
her register lu bis own uanie—all those gen-
tiellieu Isrliig
jil tlml lime u vessel uwnetl liy Amerleaii elU-

Tlmse eUlr.i-ns. ibnmgli tbe Insirnmen-

Ameritaui eilizi-ns. .She was

xens.

be lieiug an Ainericnu elilxeii. ilie vessel con-
limiwl the projK-rty of an AimTiean elilxeu.
after |uis.slng Into bis iiaiids. Had. then, tbe
ease n*sl.sl ben-. U wmild have been projier
for UK to iTijiiin- some diits-iiieHs of pnsif from
Ibe luirties who should mulertaUc to deuy tbc
American ownership of the vessel,

urn tbe biilusl Slates do not atop here.
Afier Bbowlng tbe llUe of Mursdeu, they go

to show Uial tbe title, the pn|K.T title, tbe
bill of sale title, tbe register tlUe. passed afie^-
wanls to (iRiy. Ile. nlso. Is alleged to be a
cilixi'ii of tbe lltdteO Stales uu the fuCC of tbe

Ami UiiiK the |ui|MT title. ii]>on wbicb,

on

llil|KTS.

tidily of Mr. llolllugHworib. s..l«l her to .Mars-
den, for the time Isdlig of New \ork. and a
cltlwm of the I'nliisl States, who paid for her
Dud look title lu bis owu uanie; wbelber ns

or wlieilior like Mr. IIolllngK-pole nwuer.
worth, owner with others, or wludber ns ageut
or reiire-soniaiive of others. wHboiit |sTsoiml
lntcn*st on bis part, does not npiwar.

It Is to 1)0 iameuled. iiml ll may Ik; u subject
of Inineiitutiou not only ninong monilmis. that
ijie pn'liiidmiries of UUe wbicb are prewrllHul
bv our laws, aud wldeb exact the sulenm oalli
«»f tbe party ns to the miuire of IiIk title, Uie
exteill of It. anil Uie iiiiiiiImT and miiiioK of
bis IIS.S.M-IHH-S In the piiielinw. ami Hud Uie

ret’ords of UUe to Amerinin sbi|w.
You

<niusispieni
are so often irregular nml ernnat.us.

fur us it was worth nnytidng. Marsden's
ownersldp n-sn-d. passiM iiUogeUier by the
ir.insfer of Uial same jiaiier title to unotber
man, ileserllKsI in like terms as a cUIxeu of
the Unlied Slnies.

Hut It is asserbil on the part of Uie Dulled
Slates. Utnl alibougb some one In Uie name
of <jRi.v went Uiruiigb all the foruulllies at

iioiisc lu tbc uuibeuiicutiOD aud

bu

tlie i-usionihave bad u single Insiam-e of It. In tbe ease of
u gentlemau of uuliniK*acbi*d honor in our
<^)iniiieirlal elrdcs. who makes or niUier signs
at the eiislom bouse a formal oatlf, that bu
la tlie stile and exclusive owner »»f llie vittsel,

●beu. lu jsdm of fact. It wiis alitigelber other-
when lie whs uelUier tin* s«»le uor exclu-

w
wisi!;

retard of the bill of iwdc and iu jirocurtug tbe
register, yet tliat this Gray was never tbe

at alt: and In thus asserting that Gray
Uie owm>r. the Dnitcd Stales de-

owner
was never
iioiiix-e tbc truth and eltlcieucy of tbat UUe to
ownership wbicb is disclosed by tbe papers
of Ibc custom bouse.

HnsKlng. then, outside of tbc paper tIUe,
the title nceordlng to tbe custom bouse,
winwo nsKirds have only eomliietctl us into
a dlUieuliy from wbiub they fall to rellevs

slTC owner, but ouly oue of six or seveu or
oigbt owners.

Tbe UUe. the paper UUe. as belwism Uie i»cr.
●nns whn Imre tliemselves iiikiai inirt In Its
fabrlcuUou, may be regarded us coueluslvc
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upon It. eo far as retPirdi this point of the
caws wiM'llicr tbc funds and ownership In
uolul of fad—not nc«-ordlnj; to the paper ti
tle. for that paper title ttxet It on
but whether the owuenthlp In point of fact

In Maraden, or RlToro, or Machado, or
Vou are to »y whetherany laxly el*e.

i
bow stands the fact of ownership? Who

●  this Tcsscl? The de-
U that did own owued It. Just

oa,
was
fondant says
MM the United

'iT and both of the paper

mnScbed. we must w'ek for the r«tl owuer-

Sl?m the other erldeuce that Is before us.
How stands that evldenecV
We had the coiempomry

Marsden. that be Iwusht the veKsel and was

fitting It out not for hliiwlf. hut for n
iSSfard named Itlvero. We had also the
dCclamtlons of Ulvem. that Marndeii Imd
boocht for him. We had the evidence of a

witness called by the UiiltiM SUit.*s. Mr.
Oaksmlth. that Marsdeu hud no nmiuH of
his own. wherewith to buy the veswl: and

the evidence of Mr. Machmlo, nud
of tliein. If not both, llait

Marsden never
States say Gray never owned

titles btdnc thus

doclamtlona of

we have

MarHdvu's dlshursemonts were of his own
fundx; whether he was In whole or In part

real lienetlclnl owner of thla ship; or

hetlMT It was Rivero or tome one else who
iMiuclit and ownwl her. If It wan Ulvcro
for whom Mnnalen acted, whose funds ho
dlsbtirHOil. for whom he bought ami held,
then this vessel was not a vessel btdonglog

AmerUnn citizen, or navigated for or

i. of nn Amerlean citizen.

the
w

to an
on
Ifitd the roorecoulhh.*uccln putting this point

strongly and elesirly. becuuse I see

Oiat were a «UITen«irt doctrine to be held by
(.utirts. there would be scnrcely any pn>-

UM'llon whaiever against the arts of slave

tnulers. If the pajs-r title, the formaUtles
of the enstom house, the reeonl of !!»● hi 1
of sale, and tlm IsHtilng of the register. Indl-
enteil wluil was tin* ownership of the v«*MSta,

● AmerUiin. base enough to engage In
tnide. would ever l»e foumi on

on

no oiM
the slave

- of bis clerks, one
funds disbursed by .Marsden In the pur-

of tills vessel liolougisl to Rivero. 1 our
-- that then* Is any other dln*et

going to show whose fumls pur-

to y

tbc
ebase
am not aware
evidence ;
ebased that vessel.

If you arc satlslb*d fnun what lln* wll-
hove saUI hen*, thai In iriilh and In

man of a«le«iuaic
this v«*S!o*l; thul he

DCMSCS
fact Marsden was not a
means to jnirc-hnsi* .
houchl the vessel for n S|Kinlard. wllb fmnls

court says to you. that In the abseueo of
some proof to the eonimry. yon are willisl to
believe that Marsileit was noi n*aUy the own-

of the vessel, but only the agent for the
Jt Is uniu*e«*H«ary for the eonri

cr

Isiard a vossi*l with nn Amerlean register.
1 lowevcr

1  Instruct you. gentlemen, that the law
‘ n*gnrd the semblnnee. but the fact

esst*l in truth, owned by Ameri-
musk, tear It

Did this vessel

docs ii
M as U...
<*!iii elllwiisV
nfT

If there was a
. mill look at the reality.

lK*loiig lo the mull who was on board, tbc
he was called, or did the

.  purehnse.
to say to you. converHant as some of you

with the everyday iniiisaetlons of a
business coiuiiimilty, that the largest
cantlle dealing.^ are condiietml ami condad-
0(1 In the names of brok»*ni and ageiiis,
without declaring the names of their jtrlu-
clpnls; and that larg<* fmals are every day
in the year put In the bauds of ageiiis to
negollule lb»* pnrebasc uf slilps and e:irg<s*s.
-wlUioat an Indleatlmi that lb.*n* an* ihlrd this vess.*l at

'  >id. 'iIot
Mrlto m >0 . 1,1V.. the. ..xuml.mllo„ ot iKx.k- to.,, tbc, ..11 lb.»o c.m.u, ot

. “ir "bi-r

wealtli: that Rivero never did buy the ves- nine of Iho acu.
Bel: that the jiurchnse was never made for

tlg»t the funds which Marsden got lzi*itsldp^f Uicjlni^^latcs.
HTtupfirct-crydny meaning; and that.
lug you may safely take ^without a defl^
tRjnT If Is'That iine(iuly<^l_ relation be-

every American and his country
which binds him to allegiance and plodgcs

are
SiaitilKli captain
iK'loiig to nn Amertren ctttTyuV

I'asMliig tlicn from this point, I come to the
which the dlfTereut

asnier-

other eaii*gory uiuh*r
of lilt* Imlicliaent arrange themselves.counts

mi*ix*ly n*mliidl!ig you tlint miless you are
t,islb*d ls*yoml a ri*HHonalile doubt, that

the time iK'longed to nn Ameri-
In whole or lu yurt, or was nav-

sa

him; , ,
from Mnclindo were not Uivere’s funds, but

Marsden’s own, or Machado's own, orwere
that at least they were not illvero's.

Vou are to Judge then, gentlemen, upon all
the evidence; 1 make int further comment

iwe(*D
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the centlerocD wbo ●urround u§ In thU court—
iiirciy Ills uD«mirud>cte<l declarmtlOM

arc uiitlthHl lo noiuc crvOli- Just an In a quc^
turn of iKtlijrms wc
lilribpJucc. ou Ibe oulborlty of
cvptcO oidnlon. wblcb roHolves Itaclf at last
into vrr>’ »Hl'' ‘f u»yiblnff elwJ “/fr*bis bouaebolu. or bit

rarely imTel wltb

with him
au^UBsOIgL a .traitor

J tlie nu.HH oLau_H?cu»y. ««

lilui ^Itb Uic

®  tlaZTr^i HoJo«rn_iL_ou_n
ISP nnrtbc ci^uMbir>Tf

* ,r7 <.itT»>UHbl», 1^ you limy cull it m*lKb»*»»rK.
domicile: ^ »n Ih> n rm*«4t tin-fiinillv biblu lu tl«'lr l>ocki*ia.
-^SrSTihc la eumb.! to If Ibru. It in* true, ibut U.M ,uan did ^mc
upon youf ' . gip,,m,.r u fourufu or tlfiwu yrunt hko nrrl\c bt«, a
proiecilon. i'M't „ i„.„ yo,, mvlto Frcuchimm. »p|KirT.*nny utialile to apeak Lug-
Bjcmbcr of your b j bliimelf aa boro
Ulm to oJ^to; tor that huI- I in From-.-, tiu.t he .lUl go to a I-reueb b«rd-
citlaeuahll. ‘ \ l^iniev *r. iH-youd Ibe in« bou«-, tluit his »sm.riules were ● reach aa
jeew to uo ’ III which Ibe this whi.css icKiHiwl. UuU when he applied
tcrrItorlHl llmlu* of o„y of tlicni to get him a place on board
domicile 18. i^oT la ^ nmthTw u vessel, he was told It was uaelcRe for blm

^lled iudiOai j^^U»l». f r i t ^
„„ rolutluu to a mTbFc J „ ,vonl of i:i.glish-l«.rlns all thla be
piles only to the <!;»;;*“● Vhe Umb Jure us. and ,rn..>mnHllcied. we are to take
evu BUC or be mi^itlon must him to lu.ve l-n-n a Fnmchuiau or a forelguer

“;!r “;.nn.r,..;    .v..ir» ...... U ». «b..u or 1.UW aid
CO over to the BUi '»urt . „u Atuerlcaii <-lU8cui Wbcu was

iiTmhTMTrJIi; IIV ^Vl.cre was II V We have imd lu the aise
' of Mr. Mm-haihi. the jmiiKT proof by which

the bHllvlilmil. fon*lgner by birth, la ahowii to
cltlwu imw. The prmluc-

tbCQ

h*

tloim of the i«rty, or
SinifurliiK men

of the jury. Is It wla. ■<o»»c imtf
cHir.eiishlu. for warn ol_a

t^at erdde ol iachoaie cluxeuship which may
\k> claimed by oue who has ihs-lannl his In-
leutlou to bcnimc a cltl»-n hcrcufUT; pros-
ijpctlve lu lU allejrlaiicv. a«-tual la Its iiswrt-
Id rlahU; nbom which dlph.matisls have
dlsi)UU*d somewhat, but wbich i Isdlcvc mir
couris liave not yet rec»gnt»*d; such Is not
the elilwi'shlp meant by ibe act of e«m-
Lreas. It IH ettlrciishln. Htieh as ymit^aiul
mlne-lhal cltlzenslilp wh^.
r7Tr^i7TTrriueinlHT8 'oi~nilH eojmi_ry. amj_ihat

ii«» everywhere to liiws. 1^^
^ilSeTt nrolcH-ts us cverywheny ._l_hejU£M.t

tlw duty arc
and mid together. *

¥t'^ tben Btands the t|uesllon n* to thiB
nrlsonerV lu tlie llrat place, It apis-urs that
sa ^iiR 11 Froiicbuiau by'birth and lauguage.

,s .m.«cd taUuu »r ta« a, U..

aTuniUwttlou, nud pr

M’hnt then have we as a substitute?

1  have mt-ii Us» many of the oaths C

wH*u loo iimtiy g«Ksl uames signed to the

be

;v..a,\u ,.n.,a.ra   -     Va, „ a

Is* an AiiiiThtiii
lion t.f bis letters of ji

ulsmi to CT>mmlt a
tie value; and Ibe mau

oof
uf Ills hlciiiliy wMh the i«iriy tiamtsl lu them,

have had im such proof In regard to tbliMe

Hit
jissc*rlion or mlmissh.it that be hud become
Oiie'f Uotibiful evhleuce. gcntlemcu. 1 may

I should fear very much In a
gnive muse like this to dclermiue upon the
guilt of the primmer, simply because be bad
Kihl at a former time, that be was such a

memihle to our biwB of tba

say lo you.

clUsen ns was a
Ten,

through the euslom bouse; 1 bar*
sea.
Uial imss

 pa-
●ived lu tluit olQcc at prooti

1

wlf fur going ou a sbivlng voyage, had taken
oire to announce to the world h‘ "h®
not an American, would gain very llitle ad-

from blH caulhmary d«*ela nit Ions,
time wluMi be was not lnien*sted

ih'iiylug his true miiUmal

vantage
nut If. at a

etl that he was on
more If be swore that he wus an American.
.■UlRi.u. he cannot complalu If we bo far tId*
dlcnte the principles of momllly an to accept
his iMith for truth, imUl he gives us

for believing that be lied. But
aome

ls*ner reason

chaS^ht bad dis-lared himself either a
Frenchman or an Amerlmu. having no ohj.s-t
tn falsifying the truih-nol imslllatlng tlie
yioLioii oC a law which might subject hhu
to puulsliiucnt In case he were a dUvs n of
one nation nithcr Hum of the ethcr-lf by
common reputation. In the ordinary etmverHC
^ hiB fcUowmon. bis nationality was rccog-
nlicd as in accordance with bis doclnmtlons-
nn*scntlng thus the same Kirt of evidence of
^  unllounl diameter that I have of yours.

Uuve of mine, that we liolb Irnve of
bis
that you

In this case, did this defembmt ever asBcrt or
iidmit Halt hewas an Amerii*nn clU^? That
Ik* never curried a proUs*ilou as an AmerUao
e|tiw:UA«H the district utioniey hai very truly
olssTved. nuiucrs liule; for very few.A«J&
Mill emzeiis airry protectloua now, and I mm
the time uuiy Is.* very dHtant when they sbaB
opiiu be thought ueceasary.

Hut It is argued, llmt tbe custom bouse pa
pers declare or ruthcr assume the dtlxeniblp
of this prisoner. If so. they would be of val
ue Just so far MS be had been party to them.or
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tnd recosmlKcd tlmlr wUli tbc luiout to make or soil bUivm.

U. S. V
cannot be said to hav

tucr. L ihmn m.y Wv liad a caai* of plnioy U-foro  i .1- court

e sailed

' ona My wlioOiiT “ nrUoucr^of Ul« >«-« “60. which wn* prvsldwl orer by
tlou or rn-opimou bj the „,y iiro»i,er GRIliU. durlns the whole trial.
boUig an Atncric-uu ii,c custom niul inwhlih ho luodothecluirec.  Tbeoviaeuco
member them ilio«c .q u,.. dll- In muic respects, not In n groat many, but In
bouse comultioU no proof ^ n'spw.ns resembled that which has been
«nHl.lp of the aivuscMl ^ And I foci, that 1 shall do well
which the act of congress . Jo dos/the remarks 1 bare to make ui>on this

S5,rS.£S-; 5~IS;=SS
sH^E”iS5“S
a„d,bu»ubaw^»^ ^-nnrrUt to

“^.s>:rxs;;'●>,c^^:Lo.^o,«a a,.,.a
or aol. Tliau yo.. l.arc the crew UL M ar ou board or_by_tJ,e
as I remember that lustrumcnt. It Is ci -d or bIiId's company of a ship or vomkcI

acary „ubUc ‘o^aod” >n‘wXroTn ^par. or aav>a-a.r^ .orcuantcicr oi behalf of a cUlsen or clUscns of the
nonce It lies at the very

r.

by a
proof of the Americsiii ,
Mvs/i Af fiiA m»\v niinHut Id tlio lint u^oK. 1

j,my s;.y to ymi pcutlenu.u. that this c-ertlfi- that the prusccutiou
CMC of that notary public, that »e the ?act. clU.cr
BUfUchMit pn>0f. .and his oath 1 5!* . defendant is a cllltcn and owing al-
thc liismnucnl that he recelveil i f. | ● United States and bound by
„c of little avail to tbe I U being such, the ship
this court, which has to judge ®f ® vosserwas owned In part or In whole by
relev.incy «if the proof; you are 3 « clU/»-ns Th.al the veswd axHuimil nu Aiiieri-
„ s stUlWlcncy. nut tlmt crew s tluZrJy^Zo Is In cvldouc-c. that she
miilning it. mih-ss luy rrcullw h . Amcrlcaa iwrt.

●. ih-‘S not coiuam any jmiiu* 1 j _ i ● ● nnnlled to the Aiuerleau con*
this prisoner has ,«.ss..d hm.seir forth to the world u.

is. thorc-fore. Uds anoJds a strong presumption
IKjsing Ihat ho l.er Amerlnm chanictcr. her natloiml cha^flcruniey of III** ‘n*u list, Uh «>ain u , .. . i. jjgj neccanary consequence

„.c Amcr.,:a„ ebanuaer o^bc v^c a . ● c . .IJ,':, “t-ncr. were American eU-
the crow named In It . All tiuw. n , Dcja.iu, or resident foreigners might

  - tirunil::!; 1 Imv^w-rbir. Bu. .nain, sbc miied
^  1 fn)m .New Ix)udon as an American ve^

The testimony affords a strong probab llty
1  that she wsm owned hy Awerlcnns;—and os

M.uy Is wholly for your eoiwldera-
● rt will not 8i\y that It Is lusuffl-

or

im

There

like the
have Im'ou prcsciiPHl to you
States, are f«>r you to consider of.

I have gone over two '
Is a third. If you arc KiUsllod that the ves-
,el     lu wbole or lu i«rt lo

,v„, an Aaierl. tta the ynnr mloda.
●●Itlu the eourt think It their duty to oh-

of Hueh awful and solemn,
the defeudaul. that tbe Jury

of the iwlnts; there i

cltl/.ens. or that the pris«*uer
cm ciiiseir. If you an- sjtilsll<‘tl that this pris-
oner was engna.ll on l«.ard oh one of the ,
6hlp-8 .i.mpnti.v, no Juaiier wUcUht ok mas
ter or ns mate, or its Inierpn-ter. or as d.K-u.r.

gaged on Isuinl In the pms.-cu- )
there remains still a isdut ■ prolKiblllties. hat h

’  ● fr-un semilug to New
; herc> Ute rt*gisler. and the very
( Helves, to C'siabllsh this fact beyond a doubt.

Have ihey a right to call on you to eon'lct
on dnuhtful or prt.l«tble testimony.
had It Hi their js.wer to haTO

furnished certainty Instead of pro>
Without wishing to Interfere w t

the facts. I venture to
be unreasonable If

serve. In a case
(imsiipnauTS to . .
should be cautious how they deal with mere

hlndcnsJ the govemment
Ix)udon. and hrioglng

If he was cugi
tlon of these ncis
you an- to he Kiilislh-.l uisui. of the Intent on
ills part to mliK-e th.*Kc p.-oph- to shivery.
1  «lo not mean that It Is a question whether
this was really a slaving voyagi- ..r not; It I

.ms to have Is-eti s.-tlhil nil aroimd that It
a slaving voyage; hm the chararl.-r of

;  lu the Imllvldusils wi>» doubt aiiu
e.sHcutlnl topic of etiMsid- ablllly?

The seamen who shliv ; y

El-l

was
the prisoner's intent as
wen- on lioanl is an
eniiion by the Jury, your prerogative as to

say tliat you would not
pml for tile island of San Thomas, as prob
ably Rupiiosine they were going to St Thom
as In tin- West Indies, and who found out

little Island on the coastthey were going to a

you n-quln-d It at their hands.” ^
In a word, genlleiiien. 1 ask yon to ta

Kplrlt of these renuirks, and apply
I, g ciiHc. When Uie United SUtes «U u^n
a’ five a verdict of *n.Uty.^^thC7of-Africa, after they were on tlic lilgli wtis.

,1 to nbediene.- bv tlie maritime eisle. andHitni'
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  —-""Tirmt *● Eacli »’«»* mhkf tlie tinn bj ih* gtirermncnt, tl»e cnjoTmfDt of »fe ■od
of right* ●»»« r"' po mK-rtT, wini the ri»1H to wciuitt. H>.i po?«n.i‘ iir;»p. rtT

^1e for It* ®’'" , iuieeni of other Blalct from oi efvrj Kind, >nd to purgge ohmip I ■pt»inrir
0ost not eici 5,^17*, 1 Lilt. 838 ; ood —fety. »ul>}eet. oeTerthelm. to wich rertmiBU

benefiU. »«* ^ jj^uen. 054; Jfur. ai the goTcnimcnt n»y juttly »re»eribe for the pen.
TiTTMonf 803; Aniline. Tke SiaU, ertl tfood of the_w_hoH. The right of ● dUieo ot

fgf T. JleOiri»tf, » ^ jj Y. e08; on® SUlfi to j*tM Ihrougti or to reride to nj oUicr
10 Mo. 6«; p. .L ^. CrfiMl T. r*« State, for the punvorce of trade, agricahore, profet-

». /J’'.**'/* ^ g^j p ggj rimial puraolt% or ot»iera*J»e, to cinim Oie breeBt of
jOCoon-*‘®' j I ® ..^iie the writ of W-oii eP»7*Mi, to institute and inalataiB

jo.1p *"‘"7,1 nluae w«i“ b. emfor 01. 'tl.nn (Itie ocUoM of crery kind in the court* of a Hute, to
i^ieottoB oM ^ ^ t,,Vc, hold, and di«i«>rc of projK-nj. dlt.er real or
fhircoi o „_j ._„„„’unicatc all the privilege* and i»cr*oBal, ami an
ilirrori'^ chiu M" of the aaine Bute imi«mlJon$ than arc |«il«l bj other cllum* of tha

juiwno lie* cin uioslaDcci.** State, may be m«-nthm.-d as tome of the particolar

„..lc the eUitens of a tiSale hare the privihges ami immunitici of citirenr which are
'●■ ^*olJ ni’otK-rty or aue in its c.1urt^ then the clearly embraced by the general deacription of pns.

. of Mller Slut« must in that State have the ilegc* dremcil to be fundamenUl, to which may be
fjlifcni ^ Snnifvrd, added the elective franchiie, a* regulated by tha

"‘"'u aiicak* «f the privih -c* ami hmmmi- law. ami cooMitulhm of the State iti which It is to
s. .1.. a* iH-iiig the ♦' nriviU liewrcitoiV"

”ld immuniti.-. of pen-.ral citiaenri^.** So. Tl.is language wa,. in Th^ .^.'^Mcr-Z/euw CntO,
^?|... ^.rnnt ^oI-.Vc(;CTv ̂ rTir>ifcor « wnll. sc, made the tuhjcct of the follomng com-

All. Inw .lour. vol. 13, P- 413, Hiicf* ment hv the Su|.riinc Court:

'^TCwahc raid that theK-priiihp^ “●« privilcg.^ ami iminunilie. of ctiren. of the
those of “ tfcncrnl.” bn( m-t of '‘.iH-cial ?»"<« is ad-pled in the main hy this roort in the
-K*nmtt-.twilh«i.d..fr.eU‘dbydomKilc rmnt ease of Tlhr.f t. The Binti of ^r'>rJih^,

„,rt.cular *itale. Hem-., nnv privilegti that while it dedmes to omhrlBkc an aulhori nl.« deC-
^  amnirilc in c-n..erli«n with the fact of «dthm beyond whit was necesrary

a dven State, nre not indudcl in the Tlie deacripli.*, when taken te include othrm ^
^  treueral citir.cD* named, hut which are of the .ante gcoeral character,

® ^ ^ ruihmres nearly every civil right for the criablith-
inent ami protection of which organized govemmeot
it inslitutcd. Tlicy nrc, in the langnnge of Judge
AVashington, Ihoac rights wlih h are fundamentiL
Thrmitrliout this opinion thev art spoken of_ at
rights bclungitig to the indiridnal as a citizen of a
St*ate. Thcy'ato'wi spoken of in the eonslitullonal

proviaion which he w:.a Construing. And they have
always been held to be the claw of rights which
the Slate governments were crctited to cslahlith

II
its

exemption from higlirr taxes and
ri

U.

tin
rgi*

This dermition of84

jiirt *1®
riii/cnship
in a
,l,.|,cad'»« ●'
fi,iie«*hip in

that relutv tiiuply tori ri icgc.r
T. EJlMt, 18 IIow. 591, Ju-lic« Curtis

.  rtatiuy the opiorou of the c.rurl, said: “It it
rt flieiriil for Ihi* com: to any IhnI, according to the
tnira* w.ml* and clear lueaniiig «»f this clause, 110
jvilrsrt arc icciired by it except those which

to ciiirenship. llighla^atlmhcd by law to
nmtncia, bv rt »*on .d the plmf where such con-

mode or ex^uleil. w liolly UTT*iieelivc of
tlioae eoiitrartr,

irart* .
the cUizcii'hip of the piirtKW to
ranaol be deemed *j>rivihge> of a citiieu’
tiic iiimiiing of the Conrtiimion.*’

A very lucid Mnlcmciit on thi* wihject was given
,-yr:.r* Mmehv Jiirtice >Vad.ington injCvrfi.U

i'rL^l. 4 \Y:irh. (C. C.) Ucp. a:i. from '‘i'«h

■«c quot® “● l-ltow7: “The i»<|uiry is what are the
nrirUvge* "O’! immunities of citizens in the levcra!
«t9f« 1 hesitation in cimfining Ih^ ex-
"^

within

rersion* to tbore privilege* and iuiiminUicswhich are
L their nature fHtfhunaJal, which Ulmig. of right,
10 the eiiiecns of all free govcniiiwiils and which
hive at all time* 1-.cn enjoyed by the ciiizcu* of the
tewral Slate* which c«*mjro*tf this Union, from the
litne of their Incoming free, indeiwndeDt, and *ov-
frri"n What these fuudnmcntsil principle* are It
^ «dd jK-rhap* W more te«lioM* than dlfTinill to

Th*-y may, however, lie idl rmnprc-
w«
rnuiucrale.

imd .aiTure.”
IlT W’irtI V. Jf.iro/.onf, 12 IVal). 418, alKTre re

ferred to, the P«im*mc Court held the following
Attnnpl will not W made to defiue tbalanguage:

word# ‘jirivilfgc* and Imnimiille*,’ or to *j*ccify llio
ritht* which they are intended to reciire and pro-
Ttct beyond what may l»e ncc.jsary to the decition
^rtie cate before the court. Beyond doubt tboaa
words arc word* of eery ccmiprchrniivc meaning,
but it will be rnimcicnt to aaytiwt the elaure plainly
mid uiimifl.iki.hly *c.urcs and protects the right of
K citizen of mic State to past into any other State of
the Uni.ni for the pnri»oiiC of engaging in lawftti
(.●..tiimrree or hu.liic** without iiioUwtation. to acquire
iwro.nnl pt-iHriy. to take and hold real ettaie. to
mnintuMi ailmn*' in Jhe. !Jl‘;.oLtov_a**br,Aod to
he .-.Nni.pl froiiTuiiy hi|-l-*- <>«"" are lmiH*ei|
hr thi^tn'.r m->n It*’ own citizens.*'. , , .

hd under the following general head*: prolee-|»u>

TfKi srAr£-OOJf^ ^
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Hipcti^T _^>1irret. Tlir (»nncr, in im kp|,rn|>iiiC'
»|ili«re, it »0|.mne; but tliv Sinlr* witliin tlic

or lliclr |K»wcr» mil urantetl, or, to tin- liint;uii{:r w'

tlw Troth AmenJucBl, ● nserveti,’ arc ai imU)>< iiJ-

ent of thcGcuerml OoTcmiwnt, u that Oofcmmnri,,
williia it! »pliCK, it Im1r}«ni1eiit of the ftiaifo.**

It necw^riU riiiloot Uiot the ohli^nlinnii. ani

aiw ilie prtTiirgce ewt tinimimtire of State enure

■hi|s^«c^pt M mtMlifird bj the Con«ti{utiun of luj
UnUciTStwUiC iiete IliHr 1 wmi ^chmivHr in Siau
aatlM«rity. TJtcj *riw *ml ● xUt ontlcr fatale
totK*nf end lawi, anil, with (lie elmre

moft lie interpreted by llirm. Earh_^iatr_»lHrr

fnin^f»jrjlyjj_ilir_t>u-Mnin»: of tbew«nd ‘●yj[]£^
iret (<i He otra citin*n metnbery; amt^»j^
iic» not come into ronflirt wiih thc^g^tTiS'

Con<tituti‘»n, it* ileteroiination ii rvrit-a'nbli- l«r^
iion-cr on furtiu '

Tlie phmec “priTiIrpM and iimnuii1ti«-r," h»m1 it

applieatiim to Slate citixrn*liip, orciin in tlial j
riaion of (hr Cniiatiliilion whieli drrlnrv!i (hat “tli?

etttzene «f each State ehall i*e intitlrd to nil priviV
e^ end iinntnnilles nf rilizt'ni in the acv«-r*l
Blatce.** The mratting nf (hU lniipia*;c will liv Im**!
D9cvrlninr<l by the coinineiit of trxt*nriti'n>, nod
eepecially the judicial tribunnU of the rountrr.

Jud^‘Jameson, in his wnrV on Tlie CohRiitutinnd
Conrention, p. I13S, remarks that the wimla I'in lU
serenil Slates** cridently qualify the wnnl ‘*roth
lied," rather thnn the nearer word “citizen*.'* Tli»
sentence, nrmrdingto tliis suggestion. w»uh1 reai
thus: *'TIie ritizens of each Slate shall In; entitled,
In (he s^'uml States, to all privileges nod immnah
ties nf citizens.** The ohjeet, certainly. wa.« not ts
give to.lhe constttntion and laws nf any State at
ex:r'>t"iTitorirtI npi-nition, and thus enable the cili*
zt.i of ft Stale, when p«'iog into nnntluT, to carry
with him into the hitter Slate the lon^lltiiiion snii
laws of the former ns the rule of his rights thi-iiiiL
Tiie **|irivilegvs ami iiiiniunities." «s »fn:inimM-<l te
hi.'' ill the latter State invirtueof his cHir’-nsliir

in ^I c foiuicr, an- those wnd those qiiIt wliii-h il an
corils to its eira citizens os the ron«<.-nmDf e nf thdt

citlzeiidiiji.
I'anifl Wrl*ater, in his argument before the So*

jirctiie Court of the Cniicd Slates in Thr /’mtnl >J
tht riii/of iSVofrs T. PrimnMy referrintf to this rlauw
of the ('niislitiilioii, sniil, that “ for tin* piirp->M- <4
tr:s iv. rtiiiimvrec, Imviiig and selling, it ii evideiilly
Dui in thr power of any Stale to iit>|H«fe any hio*
diniicv or embarniBsnieot, or lay any excise, loll,
duty or exclusion upon citizens nf oilier Stales, «
place thnn, enmtiig there, upon a dilTcrcnt bmllnj
from her own rilizcns.

p. 112. Mr. AVcbslcr’s idea Is, that the rule in r^
speet to civil rights which the Slate adopts fur lier
tiivn citizvu*. she must apply to the cititciu of otlier
Slates M-hcncv»T her jiirisdlrtion acts U|>oo Iheov
ft iid thus sceuri; wlmt lie aptly terms a “coiiiiiumitj

Webster's Works, vol. 4,

STATi: CITIZENSHIP.

BT BAMt'i:L T, SrCAB, 9. S».

A STATE, in the ftciise in wlddi tbb term Is usedin tire Federal CnofttUolloa, b sot ooly a )m>>
BUeal cemmooity harlitg a defined territorial Imund*
ary, and liring under an organized gvreramml
aaoetiened by a writtea, kwal eonttitiiliou, and rc»
imblican In lU fonn. Irot also a memlicr of lire
Unroo, or tlie jyatiw tmlltlcal coinniunitT desjg*
Bated as (be Uniied_gt^^ Tire CmtslUuUon takes
Boco^izasce of a Slate, except in thb rrlallnti.
Soe JZr/Aira A DmhUmt t. 9 Craach, 443;
Chenlte A'ofma T. 6'<wg*«t, B Pet. 1; t. Jouft,
6 How. 943, and Trj^t* v. H^tife. 7 Wall. 700.

^olltValji^mlK^lii^JIa^suel^^lftte^j^Iil^jj;
s^Urann^^^^iate^iMeenshi^^ntl^^onicpe^
sons enlitb-«l tloTvIo. and aobject to tire rcsoonsibili-
ties tberwf, tbe Fourtt-enlh Amendmetit declares
tiiat “all fiersons Iwirn or notumlizwl in tbc Unitcil
'States, and iiibjcct to tlie jurtmliHton' lltereof. are
citizens ● ● ● ● of the Bute wherein tlii-y
reside." Simple rraidciicr in a Slate lueoiea, under
this provision, to iu<ii i>cn»ons Uie thatus of State
citizenship.

As to the position and |mwen of a Slate wilbin
the limits of Us own territory, and over its own eitU

*  * fundamental principle of tbe CoosUtotion is,
^hat “the powers not delegated to the United

N. Biates by the Constitution, nor pniliibited by it to

^ the States, are reserved to the States rcs|«cctiTcl7 or
to tbe people." WUliin the limits of theee powers
the Bbitea arc as iodrpendest of the Oeacral Oov*
emmcDt, and of each other, as they eoold be if they
were forvi^ nations. In Bvflner v. Finlry, S Pet.
BSC, the Supreme Court of the United States ani-l:

For all nntiimal piir(>o«» i cinbrared by the Fwlv d
Omatitution, the Steles and the citizens tlicriHd are
one. unit«il under the same soverrign anlliurily and
gUTcrncil hr tlie same laws. ]» nil other rrv]»crts
the Stales are necessarily foreign to, mid inde|K.-rd>
ent of, each oilier." ’fltc diwlrineof tlie aanie court
la The Cifjfft/ Xem Vurt r. Aftfa, 11 I’ct. 102, waa,

a Stale has tliu aanie undc.iitnlile and unliiu-

ited juriidictiou over all ]<'rsnns and things williin
its territorial limits as aiiy foreign naliun, a'hcre
that jurisdiction is not surrendered or rcslraineil by

-V tbc Consltluliun of tbe United Slalei;" Uiat"nll
\/\ lliose jMiwer? wliicli relate to mcretj muoicipal Icg-

islation, or wlial may, jK-rbapa, more properly be
called lolvriial iKdice, are not thus aurreudercrl or
restmiaod;'* and '*that. e(ni«e<piently, in relatina
to these the aiithorily of a State b complete, on>
qualiBcd end exclusive." So, also, in TJu CvUedtir
T. Dny, 11 Wall. 113, the siuie court, ia 1870, said:

G«»vfrnment and the Stales. thouL^h
bo^ exist within tlie anuie liTriioriul limita are
aR(>aratc and c^iBtiucl rovt rvt«.»ii1ic>. iictiuif senaralelT
■nd iiulejiendenUr oC cueh other witliin their rc»

I
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tOBlN (Coe No. 14,070) r«3 Fed. Gib. page 1346]

Tbe attorney* for the defendant* will ‘ facts, that said Forbes, a native of Great

, Dritalu, wo* ni tbe date of the treaty of
Gua(lului>c Ulilal;:o a naturalized citlxcn of
Mexico, tbat be bas comlnued to rcxldv lo
Ciillfomta since tbe execution of the treaty.
AuU Dint he ha* never nmdc any dodarutloo
of an intention to retain tbe rbrbts of a
Mi'xlrau citizen. These fuel*. It w.a* con

tended. with Die 6ub!M.'r]uuot nduilsslon of
Callfariiiu Into tbe Union, fixed at once and

by mere operation of law, the ttaiui of
American cUi/cnsblp upon tbe defendant
Forlic*. To dlKnillriD tbe plea, and sustain
the nllcirntinu that Oefendnut was nn Alien,
philnilff jiroved that in 1ST»1 tbe defeudaut.
a;;nlnst whom two actions at law bad been
tii!<Uhited In Die court* of this BtAtu. pctl-

Dom'd for ibclr removal, ami hnd Uieni rfr
moved, from the Biaie couri* Into tbe dls-
irlri conn of the Unlled Stales for tbe
NorDierii dlslrlc-l of Die kDUc of Callfornls

(Dieji eii'rclKiny clrciili-cimrt jiowcrs). on tbe
ground. Di.at lie wa.^. at the time, an alicu.
and suhjt'ei of tlic kingdom of Great Brit

ain. 7’b.at to uccompllKii Dial object, be ex-
ccnlcd bond* reciting Dint fact, nnd bl*
tomey, nmler his lu.'strueUouB, swore to tbe

fact. It was also in proof, that in tbe saiuc
year (1S.*.1). n nnil wii* brought on tbe eq-
ully sidi- of Kiiid district court: nud to tbe
hill nii'd Die aiiKW4>r of dcfiaidant ndinltted
Dial he wa.s at Uiat time an allca, and sub

ject of Gn-at liritaln. L.'isily, it was deposed
by « wline** wbo*e testimony wa* not at-
lcinpU‘d to be ImpcaelK-d, Diat tbe defend-
mil. in l.’sTil. told blui lie was not a cltixcn

of Die DiilU'd SiaiCR, Dint be did not intend

to ixvume ouc at present, because be de-
Hlrtnl to be able lo litigate in the eoarti of
Die liiiitcd States. To the icsilaiony

taininc the plea, objections were made by
attorney for defirndanta, on tbe ground of
lnc4iini»ptency, nud weru overruled by tbe
court, 'nils verdict 1* In the opinion of-tbe

court, fully *u*Ui-iuc<l by the testimony.fltwi-

uml thc! only ground on which It con be y
aHldi! Ih, that the evidence wa* lmprop«V
admitted to go to Die Jury- 1® tbe vi*w
court will bcrcaflc-r take of this case, tb*

<ju«*«tloii of thc competency of the testimwy
might be diKpeasod with. But ei it may ®ol
Ik- liuipprnprJate to allude to ibl* testimony.
Dm court will hrlc-Oy advert to the ohjee-
Dons iimde to Im c<im|v-ieiicy.
'riie iirgmm-ni of counsel I*, that Die

vision* of thc tn-uty of ''Gniidaliipc Uhl* ●

go." wHb the residence of defeodont in
fornla, being a naturalised citizen of

CO. for n year after Die dote of that lo*t»-
nu-nt; the fuel that no evidence was
duced to prove defendant ever msde ●

deelnrntiou of Id* Intention to retain ̂
right* of a Mexli-an citizen, together wM

the iidmisKlon of a'Ulforala Into tb* Uj^
all llxiKl. once and forever, upon the defe^
ant the *tntu* of an' American dDzen. wWrt

I  cannot Iw* altered hy tbe te*Dmony. **
I  cnnshleraflon of Dil* argument Involv**. **

Case No. 14,070.
TOBIN V. WALKINRIIAW et al.

McAIL 180.) i

erm,

CrnzeKsnir->-AcTa and Diclaratioks—

tlOlL
■ubmlt tbe draft of a verdict in favor of thc
^Jefendanu for tbe signature of tbe Judges.

(See Case No. 14.070.]

Circuit Court. K. B Cnli/ornia.
385C.

July T

AUSR
larzasATioKAi, 1.aw — Crdbo Tskhitout —-
TRSATT ~ PORZIONKK Natuhaijzbo I* Uuxjuo
aaroas Cssbiu.k or Cai,ipuu.nia.
X. Act* and declaratious of a party n* to hix

Intention in remaining in or rrmoving from n
eouDtry. though not *iiunltnneouH with hi* net,
are, under nfiecinl ciremiiNliuK-e*. adniiHKihic to
prove tbe intenuon niUi which be ncttnl, if
made ante liu-iu moUitu.

(Cited in Doyle v. Clark. Cose No. 4.0rhl.]
2. Where the inteiiUon or knowlt-dge of n par

ty becoim-K 11 ninicrial fuel, nets anil ileclaru-
tloDH, although rollnlernl to the mnin snhjr-rt.
■till, baviag B bearing upon it, arc admiNaiblv us
evidence.

S. By a principle of intornAtionni Isw, on a
transfer of territoty by one uutiuu to imoliicr,
tbe political relation* lietwren Uie iiihiihiiniit*
■of tbe ecdod country and the former government
are changed, and new ones nriw between ihi-ni
aad Die new goverament.

(Cited ill State v. Iloyd, ru Neb. 7111, -IS N.
W. 7a). and D1 N. W. 002.]

4. Tbe innuncr in which this i* to be effect
ed, is ordiuarily the subject of treaty.

5. Tbe contnictiiig pmrtie.i bnve the right to
contract to transfer and to receive ri-spei-iirely
the allegiance of ail nnlive-liorn eitiw-ns, but the
DBturRUuHl citiseoK. who owe allegiaaiT purely
●tatuiory, when rclensed therefrom, arc rvniii-
ted to their original status.

This auDou wo.h ejc-ctoicot, and defendant*
pleaded to tbe JurisdicDou of tbe conn, on
the ground that Alexander Forbes, one of
the defendant*, was not an alien and sub
ject of Great Britain, a* alleged lu the com-
plalnL Issue wu* takco by replicaUon, and
tubmitted to the-Jury, who rcturni-d a ver
dict lb which they found that James Alex
ander Forbes, nne of the defendant* in this
case, was. at thc time of Die Instiiutlun of
this suit, on alb‘0 and Rubjeet of (ircut
Britain. A motion is now made lo set nslde
tbe verdict of the Jury, on the groumlK,—
1. That tCKDmony a* to the actH ami (b-c-
laratlon* of Die party dom- ami made aute
llteui iiioiam, temliiig lo kIu«w wlint <-onutry
he elected to ud»>j)t, was luipmjKTly p*‘nulii«-d
to go to the Jury. 2. I'bai Die verdict-was
contrary to the facta.

(For former proeccdlngR. ace Caws Nos.
14,008 and 14.0(U.)

Howard Gould and 12. W. F. Sloan, for
complainant.

Peachy & ntlllngR. for defendant*.

UcALIJSTRIt, Circuit Judge. To riimL'Du
their plea, defendant* relied on the admit-

* rn*iK'n»vl liT Ciitlf-r Mi-.\lli«ic«r, I-Nn l
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vme «tcBt. a conatructlMt of the article
of the''tiW^ of Guadalope Hidalso. upon
wblcb U U predlcatod' This article stlpu-

to thoec Mexicans wbo should pnslates as

In a court of equity. In wUicb be s-worc to
tbe fact—bis altorury, under Lie Instruc*
tloDB. swearing to ibo saiuo fact, and him
self not only suiting Hint he was

citizen of tbc UuiiiHl States, but did not In
tend io be. ns he wlnbod to Ik* able to Ilt^-Mite
In tbe courts of tbe United States,

those acts and dculnratlons. It Is urged,
they are Incompeteut evblcnee. because d'one
and said after tbc expiration of tbe time
witbln wbicb tbe right of election

have been exercised. The pcDcml rule of
evidence uudoubiedly is. that nets and dee-
iaratlous not done and made slinultaneous-
)y with tlio factum prulKindiim. and
forming part of the res gesuy arc luadinlssl-
bic. Yet If an nllogeil fact caiiuut exist

togotlier witii otlicr facts, the proof of tbs
latter fuels di.Kprovcs tlio oxlstoneo of tbe
former. If the dt'claratlons and acts of

b'orlies io ISr>l were cstubliKlied. they would
nc'cejeiarUy disprove tlic alb‘g(*d fuel that
be had previously olected to become o cltl-
zon of the United SUtles. They were, tiloi^

fon^, to be left to the Jury. It is settled,
tliat tiio dcchimlloiiR ami acts of a party are
admissible to ijuailfy and e.xplalii ills in
tention in reinoYing,.or tlic character of his

n'sidoncc, in a question of dunilcli. And It
is to l)c lK>mc in mind that we arc consider

ing tlic admiKKiblllty of this tcstlniuoy in
view of a coiistrurilon of the treaty, which
gives to a party a right to elect whether be

will retain tbc title and rights of a Mexican,
or take those of a citizen of the United
SUU<>s. To exercise this right, there was

no mvcsslly, under tin.- treaty, that there
sliould liuvc iKH'ii an actual reinoral, nor ts
such ucitial ri'tnovul tiic iiuly evidence that
the right of ch'ction has lieou exercised. In

till* (*asc of luglls V. Sailors' Snug Uurbor,
3 ret (28 U. S.] 323. tlie court say. ‘It sure

ly cannot Ih> said that DoUilng sliort of
actually rvnmvlnjt from llie country before
the Ib'clamtiiin of lud<‘|N*ndcnce will be re
ceived UN cvldenoe of ciectlon.

uot a

Tu all

was to

uot

And the

(er to remain In the ceded territory, that
they may 'either rctbln the title and rights
of Mexlcah citizens, or acquire tlmse of
American citizens:' but declares that they
shall be under the obligation' to make their
election, within one year from tbe date of
the exchange of the ratification of the treaty,

anil tboee who shall remain after the
plratlbn of that year, without having de
clare their Intention to retain tbe charnc-

of Mexican citizens. sliaiU he considered
to have elected to U^come citizens of tlic
United States. We will first consider this

article as giving a right of election. If iio
elected to retain the.character of a Mcxloin,
be WEB to manifest it by a dccinnitioii.
whether In writing, verbally, or by matter
of nmord. Is nut stated. Tbc treaty Is more
Indefinite us to tbc manner in which be is

to manifest a contrary intention. In fact,

it prescribes no way Is which he is to mani
fest his intent not to bccoim* a citizen of
the United States. Tbc omission to make

cx-

ter

a dociaratioD to continue a Mexican, and iiis

residence for a year after the date of the

treaty, would be prlma-facic evidonce of his
election to become a citizen of tbc United
States. There is also one rule of evidence

prescribed by tbe treaty as to bis intention,
tbe fact of bii remaining In tbc country
without having made any declanition of bis
intention. This cannot be deemed conclu-

sire testimony, for ciiK^tion presuppuscs lii-
iCDtion; it is an ojH*nitlou of the will If
the iegitl coDcliisioa be absolutely fixed upon

blm In despite of tbc intent or the pun>osc
of his residence, what becomes of tbe right
of election?

In Inglis V. Sailors* Snug Harbor, 3 Pet
i2S U. S.] 123, the court say, “How, then,
IS bis father, Cbarlcs Inglis, to be coiiKidcr-
<*d?—was he an American citizen? lie was
Itcre at the time of tlic Declaration of In-

-Icpcndcncc. and, primu fade, may deem-
'●d to have becoiiic thereby an Ami‘ripnn
olt^n. But thiN primd-fuclc . presumption,
may be rebutti-d: otherwise there is no
force or meaning in the right of election.*'
● 'oDsidering,' then, for the present that Uie
right of election had l>ocn clrarly given to
tlic defendant the qucMtlon is, not whui do
lis feelings or interests now prompt liliu to
io. but wlmt did be do within tiie year his
light of election existed. On one side, we
aave tbe prlmn-facie evidence pn-serilMHl
>y the tn*aty, bis eontlmiiKl residence, and
lie fact that in tbc year 1831 be bad votetl
it a corporation election. To counteniei
iiesc, we have solemn legal InstTuinenis
‘xecuted by defcndiint d<>scribliig litniself
IS an alien and subject of Breat llritain.
Vvalllng blmsclf of that allegation, be ro-

coses brought against him from the
:tate to the federal courts, ti ling an answer

I

court proctK'ds to consider the acts of the
]airly, u(lduc«>d as evid<*ticc to qualify and
ciuiractcrize tbc remaining in the country.
Now, liUNUiuch ns other acts ixisidc that of
ramoval may be reirdvcd as' cvIUenec of the
manner io whicli the rlglit of election'was
excn-isi'd. the court consideni the testlmouy
cnmiM'icnL In tiie rase at bar, defendant
n‘iimin«*<l in Uiis country, and. wlUi a vmw
to nsirerinin Ills Intcntluii in remaining, bis
ai’ts and di'clunitions, tlioiigh made sub'
siiiuc-ntly to tile linn*, wcni left to the jury
to find In wlial manner lie imd <*lecied.

But tliere is uuoliier asiicct lu which the
testimony may bo received. It consUtntet
by reason of Its eli.nnieb»r nn cxci*ptioo to
tiie general nili?. tiiai d<*ciaraliniis and sets
not fonnlng u p:irt of tim nrs gestte arc in-
adoiissibie. Tliat exception applies to coses
where the Intention of a pony becomes
material, In wbieli case* facts evidencing
the intention, nllliougli coUatcral and foreign

-●'i

'J
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righto ookPOWD to mere Toluntary.
litory gUfgta^. Upon the right to
fer ttiti itotunU allcglanee bu been «ncran-
eU, thlB right of olcctioo in the party wbcth-

he will retain hie allegiance to hU oio

MOTerelgn, or pay allegiance to the ne^
Should be elect to retain hie allcgisnce, be
luurt do ao without injury to the new goT-
umment; and euch election la cenerally ac

companied by remoral from the
tmlcta regulated by treaty. The object
the treaty of “Oundalupe Uldalgo” waa to

regulate the exerclao of thla right of elation

hy auch partlea na by the prluclplca of‘“ilL
national law were subject to their
tion as contracting partlea

government stipulated for n right for M *
cans resident lu the territory, to elect at

any time within a year after the date of the
irctiiy to reuiln their tlUc and

lc!ins; the governiueut of tltc Lnlt^ S
piarded against the abuse of the rignt oy
llohUng the time wllhln which U woa to «
executed, and stlpulaUng that If the

de within the Ume limited,
having elected

Stfttcf.

cr

tinn was not tnn

they slmuhl Iks considered as
t

●i...

the main anbject, sUn. oa baTtae a hew
ing upon the quesUon of
atble. In Wood t. U. R-, 10 lot.
JUn It »■ m Questions "whcra_tbe_i^

of thijiilJtjnJiSlSrJlpHaSi-K-^
d«med ollowahle. os well in

criminal as In civil cases, tolnlrqauee^l-
«r#nr^f otlier acts and doings of tiic party,
gy ● VlndfJ^’chiiwiftpr. In order to illustrate

ilia lutent or motive in thejiar-
Now, If

to

or
Hcular act dlrectlv Jn JudgmenL
ibe right' of electfon was awarded to the
defendant, and U was not the Intenthm by tito
rule of evidence the treaty creau s. to furve
noon the party who remain«Hl lu tin* country
Amortcan clllxcDShlp contrary to his Intent
(w'liicb we iliinh'liTnot ibe ctisc). then the
intent of the party in remaltilng becomes
a material question; and matter en pais—
such as the act.s and declarations of the
juirty—although not forming a part of the
res gestm. arc ndnilsKiblu so far as they

to show the Intent In the Inglisserve

\
f

gasA. bercinlKjforc clUrd. the court went into
the consideration of the acts and doings of
the party for a b«tI<*s of yesirs. to nmn-rialn
what elecUoD he had made at a pjirticnhir
time anterior to them: and say, "Tliose lead
to the coneliislon that It w:u» llio Used di*-
tenulnatioii if the party, at tlio Dcchiration
of Indepeudcuce, to adhere to ills native
allegiance,
to the party, is often secret nnlll dcvelop«*«l
by acts and spis-eii. “Acta cxterlora Indicunt
Intorioni secn*ia." l^iisUy, tlds tesUmoiiy is
admissible os admissions made by a juirty
through his deeljiraiions and acts s|>oken
and done ante llicm iiiotam, and op]Hised U>
the right be now tatcLs to maintain.

But the court does not consider that the.
right of election was given to tltc defendant
by the treaty of (luadalniw Hidalgo; and
therefore the discussion as to the ndmissi-
hllity of testimony might Itavc been dis
pensed with. Till* intention of the 9Ui nrli-
clc of that instrument was to ILv tlie suttus
of all Mexicans who sliotiid prefer to ri*-
maln in Us* lerriiory. By a prim-iple

In fact, intent Is ls»st known

of lotermiUonal law, on a transfer of terri
tory by one ualloii to nnolher. tlie r«‘1allons
of the InhabilaiiLs towards ea«-h other un
dergo no clj;nige; lint Umir reiullons with
their former Bt*v«Telgn nr** dIssolviMl .●iml
new’ ones lK.*tw«*<.n ilie»i ,*ind tin* governmi’iil
W’blcb 1ms !ie«piin'd Jlteir terrUi»rj’ nn* cn*-
uted. Tlte same net wlilel> traosforred their
territory, transfers the alleglatice of tliose
who rcuj.iin in It. and the law wliicii may
bo dcnominatcHl pollLlenl Is clmnged. Am
erican Ins. Co. V. Canter. 1 I'et [2d U. S.]
542. This rielJt to change tl>e pebii‘‘«‘l «‘hi-
tlona of the liilinl»lt»nis of a cisltsl lerrilorj*
arises out of tlic clmnicter of Umso n‘lnti«»nB
as recognized l>y tlie law of nnmre iintl na-

Blrth_blnds. tnan hy U>c tie of natur
al allegran^ to his natjye sgil, and such al
legiance gives, by the principles oijiniyeiynl
tow. to the country in tvhlcb he was born

tlons.

o bc<‘omc citizens of United
The right of the two govermnenU
stipulate in relation to native-born Mexl ●
under tlsc law of nations. Is
It WHS evidently pm|K^T that tbe ^tua

Fu shouhTU’ nxed. If Ihcy^cte nol-
iher to (●outimie Mexican eltlaens nor to
fi.ine eiilzens of tli«;> lliiUod States, *
issjple would become disfranchised. Tb^r
would have no shiUis as clOxcos. owe
allegiance, and l>e left in the anomalous
sitlon of a people without a country. No
with tbe defendant Porbes. So soon as jw
liad been released from the voluntary
glance to Mexico, be was remitted to uto
origlmil statua No power existed in om
government to transfer, or lo tlio
receive, tlie voluntary or statutoty
gliim-e of a natumllzed citizen. J^***^**®^ _.
the rigid to S.1J- to auch. "you slui »
tlniie your iillegianec to Mexico. olUiou^
Hlic liuM conveyiHl it away, or you aha
come a citizen of the United Stotes.
»Llh‘tri;iiU’e of tite naturoliaCil.rlB^’**” i ‘
unsuffiig of innulclpal law. Unlike notu ^ ^
sHIc^nccTito support does not rest Ul*®®
law of nature ami the emlo of .

Kill

The

only ndiilious that Mexico or Uie U
Smt«*H could change, were thoao arising
tliose sources. .Nor does the language®
treaty anthortzo the coucluslon that the
traetliig imrtlcs Inlimdcd to
tlie wonl "Mexlciins" naturalUod cit
of fondgii eouiiiries. Tlio language ®
in-Jily of Oiiudiilu|K’ Hidalgo.
rliilly from Uiut iiwid In tlio tren^ by
Klorida was acquired In 1819.
of rurts. in IsVtt. by which LoulsiaM
eedeil to the United States. In the 8th sw
cle of tlie tniaty of Guadalupe Hld^
leans are only mentioned as *“*‘^*V
rights of elccUoa. The whole of this siv-

thus l'»
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TOBIN, The ELLEN.

TOBY (GOUDYE.\U t.}.

Sue Case Nu. 4.3T0.

Suu Coae No. 5.5B0.
«le refers to Mexicans; and the Otb article

Bpeaks of ●●Mexicans" only, and provides,
that those who do not preserve the charac
ter of Mexican citizens shall be subsequent
ly Incorporated Into, and become entitled to
all the riplits of cltlzcnH of the United
Slates. Natiinilly.etl ciily.eiis arc, uowlicre
imhulod eo uoruine. within the nrovlMloiiH
nf the treaty: anti In the onlultm of the

not Intended to Include them.eiiurt. It was

Case No. 14,071.
TOBY T. IIANDOX.

10 Wi'Ht. Luw .1. 'il.S.]
District Court, D TuxaH.

Blavbut in Tkxas
Thomas Toby suwl David TLaiidon on two

prornisnory notes, nmoiiiilin;; to ?«,!<00. 'Flio
defendant contended that the iivincy was not
Justly due. ns the property lie reeelvml for the
notes was s!:iv(*a, tintlves of Africa, who were
hroucht throu;rli Cuba e.ontrary to tin' laws
of Spain, and taken to Texas In 183G. in vio
lation of the laws of Mexico. The plalntlfr
contended that at the time of the Uevoluiion
the negroes wore hold In slavery, their con
dition w.as fi x'sl by the ronstituiion of the re-
jmhllc of Tc.\aH of 17lh Marrh, I84(i.

WATllOTJS, l>lstri<-t .Tudec. ausialned the
plea of the defendant, amt gave judgment in
bis favor.

18-10.i

This constn^lon of the trvjity_ls_gouglit t»
1m:- defeated bv the ussuonitlon. that the
quango In the oollUcnl relations of the In-
liabltnnis of the ceded territory
n.mt.hUcd to lie made bv UlC irCil.lY. With
tliclr consent by giving to them the right of
election; hence, that it Is to be rea.souably
concluded that naturalized dllzcus wore in
tended to bo included in the term "

The answer Is. llrst. It Is a violence

was eon-

Mexl-

caus.”
to the language of the treaty so to couBtnie
ifT'Hecoutllv. the aiicgiaiicc of the mitunil-

was not g subject of transfer Ihvm-d citizen
'tween tlie'cnntnictliig iinrUcs; and thirdly,
the arcu'ineut surrenders the whole question;

 If the defendant was Included In
the treaty, his consent was essential to enti
tle hliii to exercise the rlghfltf cleetlou.
tills is the very (iin-stlou found by the Jury

the trial of the Issue of election or no
election, uimn evidence the court considers
comiMMoni on the trial of such an issue, lo
a word. If the defendant Forbes, a natural
ized citizen of Mexico, is to be brought with
in the provisions of the treaty because he
consented to them, then Ills consent. Involv
ing Intoullon nnd oh-ctlon. Is an Issuable fact
which ha.H been found against defcudaiils
by the jury.. But in the opinion of the
court, the l●lecllou was given only to Mexi-

who remained lu the oedt'd territory

because

on

cans

[The cniiHc was carried by writ of error to the
BUiinmic court, wlioro the juilgincnt of tliis court

11 How. (52 U. S.)wiiH attiruied. with cui<t5.
4lia.]

Case No. 14,072.
[Ex parte TOGIIMAN.
U Uojw. St H. 2(18.) 1

Circuit Court, District of Colmnhia. May 22,
1B47.

I'UAt^jCE AT Law—OuloiNAi. PAn:n»—Leavc to
With t'UA w— Covi I;.*.

Tlio gmoml nilr that Ihf original papers Hied
unit shall not lie witlMlrawit wiilifiiit leaving

uUt*8ted copies doe* not ftM'l.v to » in which
there are no p:irti«-a liligoiii the rouri. and
tin' «-ourt SOPH no nsp li‘ rplaining thorn.longer than one yenr after the date of the

treaty, wlio were during that Interval to
select to retain .Mc.xlcnn rights, or l>e consid
ered citizens of tlic United States,
govominents had the right so lo negotiate
la regard to >Icxlcans; but to Qn the 10th of May. 1S47. after THE
the defendant Fortes, a naturalized c llzcn, opinion In rog.ard to

.  Ills volunutry alleghance might 1^ releused information given bv Mr. Bradley to
by Mcxleo-not transferred. On Ws release, containing certain charges against
he wns reinltied to his origiua sta us of a [Oaspanl] Tochman. hut imt asking for
British subject, denvu-d from his birth. jmJ ^ J procs^ing ngnl.ist
ihe courts know no )>rincl|.le of,^w,.w iU;h > H
wi.uld authorir-y the govormnci t .yfjh^ yu l- ;
f(1 swii-f to poHinrl 1 10 tran^fy v>,f Uiv dv i
p.mliml 's vol»mtn^ llllrKiamT Iguu .Mefeg ^,(yr.\n' having dcHd-d that the case

,  to themse ves. Ihc i-ontracttng piiril..s did i

.  not imomi to do I J'o : of its summary Jurisdiction. .\s the liiforina-
;  the defendant wl hout t‘>e Pro'iH o. s o t e '
I  treaty, his clnlui to be a citizen of the Lul - .nseretion of

ed State* under them cannot be snsmincHl;

and he siotsl at the **°5“tlon of the ireao. Tochmnn and the court only whether the
and now stands, wlie.re his acts and dedara- . , ■, .u., ..o i... i.i...

!  tioQ, nnd orlnlnnl smtn. l.avc pl„«d him- noun Umll p.-rndl Ihn papcT. lllod by him
j  an alien, and subject of Great Brlinin. , (AfTirmed in 11 How. f.’»2 II. S.l 405.1

The motion to set aside the verdict in this j [llcportcd hy .loUn A. Hayward, Esq., and
case, must be overruled. Gi'vrgc C. Huzlotuu, Eaq.J

At law.
Mellon to withdraw pajuTs filed with bis

answer to Mr. Bradley’s infonuaiiou.
Both

I
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ooinion that they are controlIinR and aa 1. CUUen* C=>8
to which there is aubHUintial jrround for Person born in the United States has
difference of opinion and that an im- constitutional rijrht to remain a citizen
mpdiflto anneal may materially advance unless he volunUrily relinquishes that

rte “Late determination of this and citiaenahip. Act Mar. 2, 1907. 5 2. 34

ortcr litigation pending in the district Stat. 1228; U.S.C.A.Conat. Amend. 14.

and such certificate ia included herein
of 28 U.S.C. S 1292under the provisions

(b).
2. Cltlzena C=»13

Statute providing that any Ameri-
citizen shall bo <leemcd to have ex-

If there is any question that this ju

risdictional question was covered by the can

original opinion and, therefore, subject patriated himself when he has taken oath

to appeal, this order ia issued in clarifi- of allegiance to any foreign state did not
cation thereof and the Clerk ia directed mean that plaintiff who was born in the

part of the original United States and who took oath of al
legiance to the king as part of ceremony
for admission to law profession in Al

berta lost United States citizenship as

matter of law but rather raised question

whether plaintiff in taking oath volun

tarily relinquished United States ciliten-
Act Mar. 2. 1907. § 2. 34 Stat.

to file the same as

record in said case.

It is so ordered.

o * kit BVMMt miii^ ship.
1228.

3. Citizens O=»10(2)

Secretary of State, as party claiming

loss of citizenship by plaintiff, had bur

den of establishing such claim by prepon
derance of the evidence. U.S.C.A.Const.

Amend. 14; Act Mar. 2. 1907. § 2. 34

Stat. 1228; Immigration and Nationality

Act § 349(c) as amended 8 U.S.C.A. §

1481(c).

Morris Louis BAKER, Plaintiff.
V.

Dean RUSK. Secretary of State.
Defendant.

Civ. A. No. 67-1611.

United States District Court
C. D. California.

March 17, 19G9.

4. Citizens C=>10(4)

Evidence that plaintiff within year

following his birth in North Dakota was
taken to Canada where he lived through

out chiltlhood and ailolcscence sind that

plaintiff as part of ceremony of admis
sion to law profession in Alberta took
oath to bear allegiance to the king and

that plaintiff at no time intended to re

linquish United States citizenship was
insufficient to show that plaintiff had

voluntarily relinquished citizenship. U.
S.C.A.Const. Amend. 14;

1907, § 2. 34 SUt. 1228; Immigration
and Nationality Act. § 349(c) as amended

8 U.S.C.A. § 1481(c).

Act Mar. 2,

Action for judgment declaring plain
tiff to be a national of the United States.

The Di.‘itrirt Court. William P. Gray. J.,

held that evidi-uce that plaintiff within

year following his birth in North Dakota
taken to Canada where he lived

throughout childhood and adolescence and

that plaintiff as part of ceremony of ad
mission to law profession in Alberta took

oath to boar allegiance to the king and

that plaintiff at no time intended to re

linquish United SUtes citizenship was
insufficient to show that plaintiff had

voluntarily relinquished citizenship.

Judgment for plaintiff.

was
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Crown and dijrnity. ● ●

rcmaininjir parajrraph, the candidate
promised to handle all professional mat
ters to the best of his ability and to
hold and maintain *

● »● In the

up-
*  ● the King's

Kwan, Cohen & Kwan by Arthur D.
Cohen. Los Anjjeles. Cal., for plaintiff.

Wm. Matthew Byrne, Jr.. Frederick M.
Brosio. Jr., by James R.^oolcy. Asst. U.
S. Atty., Los AnRclcs, Cal., for defend
ant. interest and my fellow citizens * ● ●

according to the law in force in this Prov.
incc.

MEMORANDUM OF DECISION The plaintiff thereafter practiced law
in Canada for several years, and in 1944
he returned to the United States, intend
ing to reside here permanently. The of
ficials of the Immigration and Naturali
zation Service of the Department of State
immediately took, and ever since have
maintained, the position that the plain
tiff had lost his citizenship in 192C by
taking the hereinabove mentioned oath.

Such challenge of the plaintiff's citi
zenship is based upon section 2 of the
Act of March 2, 1907, M .SUt. 1228.
w'hich was in effect in 192C and provides
as follows:

"fAlny American citizen .shall be
deemed to have expatriated himself
*  * * when he has taken an oath
of allegiance to any foreign state.”

WILLIAM P. GRAY, District Judge.

The plaintiff in this action, pursuant
to the ])rovision.s of 8 U.S.C. § l.'iO.'l and
28 U.S.C. § 2201, seek.s a judgment de
claring him to be a national of the United
State.s, The defendant, a.s Secretary of
State of the United Stato.s, contend.s that
the plaintiff has voluntarily relinquished
his citizenship and therefore is no longer
a national of this Country. On the basis
of a trial of the i.ssuc thu.s pre.sentod, and
for reasons set forth in this oj)inion, this
court now concluilos that the plaintiff is
entitled to, and will be accorded, the de
claratory judgment that he .seeks.

None of the facts recited in this memo
randum are in dispute. The plaintiff
was born in 190r> at P'argo, North Da
kota. Within the following year, his
mother took him to Canada and there
placed him in the care of an undo, with
whom he lived throughout childhood and
adolescence. In due course, the plaintiff
was graduatt'tl f>om the University of
Alberta with a degree in law, ami he
was admitted to imactice this profession
in Alberta on June 17, 192(5. The cere
mony of admi.ssion consisted, in part, of
the clerk of the court causing the suc
cessful aiiplicants to rai.se their hands
and reiieat, phrase by jihrase, the oath
rcipiired of all eamli<l;ites. At alHuil lh(>

tins-. l.h<‘ plaintiff al.s«j exwuUsl in
writing the prescribed Barristers’ and
Solicitors’ Oath, which presumably was
the same oath that he took orally.

fl] The Fourteenth Amendment
.states that “All persons born or natural-
ize<l in the United States * * ● aro
citizens of the United States ● ●
This constitutional provision .serves to

*  * protect every citizen of this
Nation against a congressional forcible
destruction of his citizenship * *

● *●

●● *

● ►*

It follows that the plaintiff, like any oth
er citizen, has *● * * * a constitutional
right to remain a citizen * * « unle.ss
ho voluntarily rolinauishc.s Ihnt citizen
ship." Afrovim v. Rusk. flK? U.S. 2f»:L
2(>H. K7 S.Ct. IGGQ. 1GG8, 18 LEd.2d 757.
7fi7 n9G7\^

[2] In light of this constitutional
The first paragraph of such oath con- right of a citizen and the corresponding

tained a provision that “ ● * * j will limitation upon the power of Congress,
be faithful and bear true allegiance to the provision in section 2 of the Act of
His Majesty King George the Fifth * * March 2, 1907, 34 Stat. 1228, under which
and ♦ * ● will defend him to the the plaintiff **  ● * * shall be deemed to
utmost of my power against all traitorous have expatriated himself ● ● * ”, may
conspiracies * * ● against his person, not be interpreted to mean that, by tak-
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ine the oath in 1920, he lost his United cdlte alleRianee and swew loyalty to Kina
ing me « ^ matter of Uw. George V as the symbolic head of the

legal system and institutions to which he
was

life, without claiming the King as his
national sovereign and turning his back
on his native land.

States citizenship as
Instead, the question hero coneemed is
whether in so doing the plaintiff volun

tarily relinquished such citizenship.

hoping to devote his professional

[3] This question having been rais
ed, 8 U.S.C. § 1481(c) places u!*on the
defendant, as the party claiming that loss
of citizenship occurred, the burden of es-

tablishing such claim bv a preponderance did not vote in any election in that coun

of the evidence. And. as (the then) At- try and. apart from the matter of the

tomey General Clark observed in his oath, there is no indication that he mnd-
atatement of interpreUtion of Afmym any expression or performed any act tha

might be considered inconsistent with hi;

In any event, the plaintiff, after lakinv
the oath, did not at any time consider
himself to be a citizen of Canada. H*

(34 Fcd.Rogister 1079. 1080. January 23, .. .

1969) the opinion in that case suggests United States citizenship,
that this burden of proving such volun

tary relinquishment is not an easy one to
satisfy.

In 1926, Canadian citizenship was no

requirement of admission to the bar o;
Alberta, and the defendant acknowledge:

(in the answer to the complaint) tha

replica from Canada to inquiries by th»
United States Immigration Service '* * ‘

indicated that the plaintiff was not a cit

izen of Canada."

a

It would seem evident that any time a

person takes an oath of allegiance to the
sovereign of the country in which he is
then residing, he gives substantial indi

cation that he considers himself to be a

national of that country and that he has

relinquished any prior citizenship. How
ever, this is not inevitably so, as is illus

trated by the present case.

[4] Under all of these circumstances
it is concluded that the defendant has no

met the burden of establishing its clain

that the plaintiff has abandoned his alle
to the United States. The plainglance

The plaintiff testified that from his
earliest boyhood his mother reminded
him that he was a United States citizen,

heritage that he always cherished and
intended to relinquish. He stated

a

never

tiff remains a citizen of his native land

and a judgment will be entered so dcclar

ing.

further that at no time prior to the ccrc-
of his admi.ssion to the bar had hemony The plaintiff asks that the defendan

be ordered to honor his application for .

passport, which has heretofore been de
nied him because of the defendant’s con

Icntion concerning his citizenship statu.«

Such an order is withheld in the confi
dunce that it will be unncce.ssary, once Ih-

forlhcoming declaratory judgment is is
sued and becomes final.

This memorandum shall constitut'

findings of fact and conclusions of law

pursuant to Rule 52(a), Federal Rules o
Civil Procedure.

been aware of the nature of the pres-

scribed oath, and that, when such oath
administered to him, the excitementwas

of the iirospcct of immediately iu-coming

a lawyer was such that ho did not advert

to any ollai.eral impliralions that might
be involved in the unilet'Laking. This is

understandable.

It scorns to me, also, that, even if the

plaintiff had been vividly cognizant of
the words of the oath that he took, he

might thereby have intended to acknowl-
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5. Civil rlghtt ThcMcr propristor llabli

lor wrongful exeluoloti by managor of tb»*
ater.

Whether Civ. Code, i 02. rcndcrinp lii»W»

in on action f- diunnsen any one who cxchnlee

fi person from a Ihcatrr bf>-nH8c of rnw or
(●●dor. is penal or not, a person so cxeluilcd by
tlir inan.'tscf of t theater mn recover there*
uiiiler neninet the theater i»ropriftor, who nei*
iIkt ordered nor knew of this or a like ex*
ehisiiin, Ofi. hy seel ion ami alto by fee*
eral law, a prim i|ial is liable for the wronel"'
ac'l s
of the husim-sH of tlie uj;emy.

emniniiled hy his iianit in the iraiiBueuoo

jndirntod very etr.m;:»y. however, that, ho*
«iiise of Ihrcatened for.vios.iro i.r«Ktf<h

plaintiff hncl not antUiimh-d ^
expenw of prodm-iui: »>.y nop olhci Ihuti

^nlf.'ilfa already phnitnl. during tht' >var

tt»s,

. tho
1019.

TiiK aulf hears Flronsrly
native attempt to ifJ'P dumn;:eK whon-

It seems tm-

tho color of a

WKJft...

.noiio oould i»My be ohmi.nl.
r-ssjiry to review nnlhorliies nied hi the

Thr iimin tpiestion
the iloloi'inliialioii of

hrlofs of tdlhcr cotmxol.
Is one of foot, ns to
whU-h the tln-isimi

ilism         )s iimiKsnUnhle.

of llie trial oonrl, imu

The jmlkmnil l-s tillirim d.

le

.^ppo!ll from SnjMTior Co’irt. lx's Ansvle*
('OMiily ; Kdwhi I’. Ihilm, .liidu'e.

Aollon bv .lohn Kiiiery I’rowil acnlnst A
From a Ju«l.:meiit forF

: CUNUKV, I*. J.; SHAW, J.We concur
. (lore nn<1 others,

plaintiff. defcmlaiitB npiicul. AllinniHl.
Si Hutton, of Ix)s .\nseles, forKiliweitziT

K. lUirton Ccrutl, of Los AnReles, for re

spondent.

S7 Cal. A|»|i.
PROWD V. GORE et al. (Civ. 3805.)

<r)istri<l Court of Appeal. Second Hisirief.
liivisioii 1. Cjiliforniii. April 2(1, 3922.) Tt.Action to recover danmees.

the findings herein that de-
on March

SHAW. J.

appears from
fendniits A. L. and M. Gore were.
7  I9*n the owners and pniprlctors
tiie irnrl.nttk Theater in I>ns Ant'cles.
which defet.daut Wolfe, as their empoyw.
was n.anniter; that on said date
>vm. is 0 tnemher of the negro rare and

y!!l ot said ri,n.r n Vl!l/-" of tlie Unl^
. .ncl.n.nr of r.allf..rnin. ov« tl^

of '*1 vears. purcnasco a ticket wnlco on-
the lower floor of aald

of
of

tltle<l him to a wtit on

of the United1. Citizens . .. ^
States" means person born in. or naturalized
under laws ot. the Uniled States.

A citizen of the Finled States is n Penmn
miv rn. o Of - I"'- l'"i" tho hmiH ^

I... 1|-|V|'   umkT the l^^yBfiC
nf lift- ,f*S

[I'M Note—For other defimlions, ecc V ords
and IMirases, First and Sfcoud ticrica. Cili-
sea.]

2 citirens c=2—“Citizen of tho state" means
. cUizJt- ?Ttho united States domiciled In
tho state.

theater: that, nlihonsh upon presentation of
Ids liekef. plnlntlfr was admllletl to the thea*

defemlimts. their apenu. and cm*
nmmnt of hln rm-c and

ter. the
iiluyei'S

Jtv "cUixen of the atutc" is meant a cith
■  the Uuited Slates whose doimcile is in , solely on , , * i„^

...dor :tnd for im other reason, refused to «lv*

” I plaintiff a peat on the lower lloor of tl«
■  i theater to which, as the pnrehnser of said

ti<ief ho wns niiltlml; that by reason ot
sm-h dlseriininathm on account of his rni-o
nml mdor he was himilUnletl and dnmacetl n

of $1O0."». Judsinent followed la
, |th tlioRc lindlufs, from which

the ptim
accbrnancc "

sen of
such slate.

CUizen" not convertible
but often used synony-

S. Citizens C»2—'
wUh ‘‘resident,"
mously.

The wltrd ‘'cilizim.
will, the w..r0 TesidenU" m oflca used synon-
ymoimly with it. without any implication of po-
liticnl privileges.

Note.—I'h'r
nnd Fiirascsi, First
dent I

4 Civil rbihts C=-.->2. G-n..nstUiiliona1 law ^
‘2tC-.-C1.izcn" oi.titlial to privilcycs in Ihc
.tors incU-des n-sld«nls not citizens, In view
of equal prolcsUon clause.

The term -eiii/.ci'." a* employed 10 Civ.
node « r.l, declaring “all citizens within the
«aie cnlilleil to the f»U ami eiitial privileges
of theXrs." and section 92 thereof, miikmg
-whoeir denies l*> nny ellizcu privilege,
enumerated ia seeiion f.l. etc., liohlc
DitcB for not less Ui«n >■ »«'t
/.^sens of the United Stales or ot any of the
Htnies hut includes nnnaturulized rcsidenln of
^  -I, irth white or black, as otherwise

!

other «h^rinUions‘”"cc' li^orilB
ami Second Scries, llesi*

h*ci ® Rcctions would deny equal protection of
the laws, guaranteed by Const. U. S. Amend.

whiic' noT coiivcrlihlc

defeiul.'mts have npi'ealcd.
gromid relied iipott I'T ap|>ollanta for

■r>yit of Ibe jiidgnieiil l» the liisidll*
if the e\ ideiiee to justify IllC limlilig

Citizen of tlic United

The
II revt
ril'IH'.V c
liiiit phiinllff w:tx n
Stales nml of the stiilo of Califormn, or that
rteiemltmts Gore, by direction or othorwl^
imrlieipated in tlie net of tholr emrduyecs la
iUs(rriuilnatlng against plaintiff.

The ofLlon is based upon the provisions of
sections 51 and 52 of the Civil ChIc. “l®
of which soctloiis provides that ‘all cltlxeos
within Uie jurisdiction of this ““I* “T

titled to the full and equal * * \ P”JJ;
ii.i*aa of ● ● ● thcatcra ● ● ● aut>-
feet ouly to the conditions and llmlUtloiit
Ltublished by law. and

; and the aecond provide* thatnil citizens’
14.

II K*y-Numbsred Dlf*su «xl IlSmssMDt topic mtU KBV'NUUBBIl to 1
^#For oUior case*
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<t«T r.)CaL)
Uic equal protection of the Inws." 1b o«r
opinion. It wna not the Intent of the
tnro to restrUrt the opcrutlon of the atiitme
to ihiH'e «'nly who were nuhjecta of Ujc lh»Uc«l
RfriicH "ovcnmient, and cxchide thercfroin

Uirallzi-<1 resUlrnts of forcltfn birth,uiiiia

dtlwsn. except for“whoever denlc* to nny

dU-rhni..ntlon. dl.ll».H»n or ro-
●trlctlon oo oocount of ct»l«r or race, or rxet pt
for K.aKl rmiHc. HpiOl.-ahlc nlikc to cltl'.vns
S^vcry co...r or    rrl

●  ● his trciitincnt In, nny
to ● ●  ● for oucb and every such^
S

whether white or blnclt. The evidence abowe
that plnlntllT wna a resident of the state,
which fact cnLIUe<l him to malntaio the nv-
Ihm. Whether or not ho was a «Itiseii of Iho
United States, with all the rights Implied by
Biieh term, i* Immaterial.

(il It appears that neither defendant A. U
M. <iOre WU.S cognisant of the act of their

einphwees hi dlwTlininallng oanlnKt plniiulfT
hy refuKlng to permit him n sent on the low
er door *»f the house. Nell her had they given
any hisinn‘ll«u to their employees to exclude

' llsrriiiiiimle Hcnliist iwiinms of the negro
and hi'ti'X? apliellaiits insist that the

nor

or i
race;

rense la liable In damages In an ainomit n«it
humlrcil dollnrs, whleh may be
_.j nctlon at law hnnight for

The only evidence tonehing
of ellii-enship was that of plnln-

s( the lime III

less than one
re*;overe<l In an
that puniosc.
the quest ion
tiff 10 the effect Ihat lie wns
qm*Kllon a r<rsldenl of l-w Aiigeh-s. living nt
1‘y.u r,ist Flflmmlh slnn-t. The .●milenllmi
of aititeUnnls Is thiit this evldenee felt short
of showing Unit plnlnniT wns n elliv.en of Hje
state of Ciilifornln, In the absems: of whleh,
thev Insist, plalnllff «-»mhl not nnilnluln the
action. In support of Ihelr ctmlenli.m Ihey
cite nnnieroiis cases invulvliig dlviTslIled cUl-
tenship as a cvimlillon of Iho right to Invekc
tl)o Jiirisdietlon of Ihe fwleral etnirts.

{141 In our opiniiHi. th«*se cases are not ai>*
pllrahle to the question here pn-senled. 2il±.
tber rnee nor iidor is Iny«jl^ved_in lh5!^t££^

iis<‘il nioiie nii‘1 wUlmut
●  liTiii m:iv have dlf-

IVhen“rttisen."
words oMjiudllieatioUi tin

Judgment as to defendants Oore should be re-
This c«mlentlon Is basisl upon the

elalm that the stniute Is j>en:tl lu elmnictcr,
and that defendnntii rtorc cannot lie held
llnlde for a wrong winmlllrd liy their cin-
ploycHis. Comi-iling the statute to la* penal,
we are nevertheless of the oplnhm that dfr
fciuhiola are liable for the n< ts of thdr m.an-
nger. ilefendaut Wolfe. In discrhulunting
nguliist plaIntllT. Section INTSS. Civil Code,

verwd.

decharcs:
●‘Unless acquired hy or under the nntliorilT

of litw to emidov tiint piirlienlnr ngent, a pn
eiiinl is responsihlc to tliird persons for the
●  ● ● wrongful nets eommilled hy au<di

n-

ngeiil in and ns a part of the transaction of
such huMncHfl.’*

ferciit ineiihiiigs, dinsnuling upon Uteisnilext
As said In rnioii Moled“In which it Ik found;

'ffn! T. Ilcrsee. 7tl N. Y. -ir.l. :c. Am. llep. r,::i5.
■  ● nr’'tal»'eh“rn Iho“the word must ●

●en8o”wiilch iK-st hannonl/i*K with the sul»-
"3oci-mattcr In referen‘v to wiVn-h It is ii«a'ii.”

"When wc Kis-aU of a Vilizen of the Vtiibsl
States we mean one who Is in*rn within Ihe
limits of or who has Ikh-ii nnlurallzisl hy the
laws of the Tnlted States; and when we
apeak of a elfisen of u state we inean a cill-

of the UnltMl Slates whose dombUe is
While the word is not iim-

'rlhelesK if is
uislv ^vjlh spi'ii l«*rnT

cen
In Mir;h state.
vcrtthle with reskh-nt," nrvi

pfj|.n iisetl KViioiiviti

In Otis Klcvntnr Co. ▼. First National
Ciil. T.l. 124 Fac. 707, 41 I*. It. A.

(N. S.) -TJn, U Is said:
“It Is the general doctrine of the law, as it la

our sialulorT nde. that a prineipol is liable to
third parlies not only for the neghreow of Us
a-n-t in (he trmisarlion of the hnsmess of
llTe u--ncv. hnt likewise for the frnnds. tons
■or other wr.mgfal nets l●mamitled by sarh
agent in and as pnrt of the irnnsoeiion of sm*
husiness.” —

illniik, V

yiMioul niiv liiiplh'alioo pf h-a1 J'rivi-
leges. A.< cintdoycil In sitUoiik TjI ami r»2 of
the Civil Cotlc, the term ●●●●itizeu" Is not used
Id a reslrh'b'd scnsi^ihal Is, a citizen of a

of the United Slab's—hut inslate 01- citizen

Moreover, tlio proviHlon docs not purport to
No criminal offense isiK' a jn-iml statute,

ereabsl thereby, and no provision Is made
for iTimlnal prosecution nor the pccorery by
the Hint** of any fine or the linimsltlon of a
peiialiv for a imidic wrong. It merely fixes
a miniimim measure of damages for a prlvato
tort, to lie recovered hy nu aggrieved party
for his ovm benefit Ornetter v. Cumberland
Tel. & Tel. Co. (C. C.) 181 Fed. 248.

The Judgment Is alBnned.

the briKul and imnwtrlclcsl aensc, imidyiiig
that ope is a resident of Ibe stale and as such

of Itsinvoke tin* Jiiris«ll' lioiieiiLilb-d to
riglit gnuraniml to all,courts to proltst a

without reference to race or color, who re
side within Its Jurisdiction. To hold other
wise would reodor the statute obnoxious to
the Fourteenth Amendment of the fdleral
Constitution, under which a state may not
-deny lo any peraon within lU JurUdlctlon j We concur:

CONRET. P. J.; JAMBS, 3.
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■ h’ £i‘^. “ P.

Field, for the defendante.
/The brief● lor the defendante were largely

deeoted to the queation of the eonetitutional-
itT of the Enforcement Act. Mr. Field t argu-
BWt wae entirely on that subject.)

ley

laws of the United Statei. If It doet not m
appear, the criminal matter charged hn» not
been made indictable by any Act o( Congreu.

We have in our political ayttem a Uovern-
ment of the United Staten and a government of
each of the eeveral Shitca. Ench one of these
governments la distinct from tlie others, and
each has cititens of its own wlto owe it alW-
cianee and whose rights, within its jurisdic
tion it must protect. Tl»e same pcv*oa may
be at tbc same time a citizen of the United
States and a citizen of a State, but his rights
of dtimnahip under one of these governments

*Mr. Chief Justice Waite delivered the will^ ^ IG^yIu. 74, 21

***nis ease comes he« with a eert^fi<ate h^ toe ^„-the members of the political
Judgea of ithe Circuit Court for the Diatnct of ^ ^i,ich thev belong. Tiicy are the
Louisiana that th^ were divided in OP'"^ compose the community, and who.
upon a question which wurred at the associated cap.icity, have vslaUlished oi
Itpresents for our consideration ^‘^ent themselves to the dominion of n gov-
eonUining sirteen counts, divided into tj« ^ promotion of their general wel-
Ties of eight counU each, l^ed the protection of their individual ns
6  of the Enforcement Act of May .y, IWO, 18 ^ SoJlsctive right*. In the forma-
Btnf. at L. 141. ^ hut mvlion i* a* ^ govoriimciit, tl.v jKtiplp mnv .-..mI.t

“Tlwit If two or more person* shull >«««* «[ oi
conBiiire togctlicr, or go in diagmse upon the ^ formed, limy, nnd when
public highway, or upon the premises of nn „ . uimn should, ezercisc all the powers it
Sther. with intent to violate any provision of ^lojl »ij«b s^jornu.^^
this Act, or to injure, ?PP”“’ JjJs and the^people within its jurisdiction; but
timidate any citizen, with intent to exercise no otlicr. The duty of a gov-
hinder his free exercise and enjoyment of any ^ afford protection is limited always
right or privilege granted or secured to him ^ possesses for that purpose,
the Constitution or laws of the *^rxDcmnee made the fact known to the

because of his having exercised the same, -P'the United States, that they .equired a
such persons shall be hold TOilty of felony, and,  P .. j government for national purposes. The
oncoSvietion toereof, shall ^ fined or impris- ?^;™"*e"nt. of the separate State*,

or

oned, or both, at the d«crclion of the wurt— ^ Articles of Confedera-
tlie fine not to exceed $5,000, and the imnris- sun.cicnt for the promo-
onment not to exceed ten ycarsi and shall, tion a  o c,
moreover, be thereafter ineligible to anj die- *  j ^ ^tions, or for their coniplete
abled from bolding any office or place of honor, aa^dtlzens of the confederated
profit or trust created by the Constitution or P For this reason thepoopleoftheUnlt-
Lws of to. United States^ 16 Stat at L. 141. te lotTi more perfect

The question certified arose upon a luoUon in «d domestic tran-
arrest of judgment after a verdict nuilitr nriwide for *thc common defense, [ 5$o
generally upon the whole w^cn count*, and pcneral welfare and ●««««.
Is stated to be, whether Tbc smd sixteen {. . j l^rty" to tiicmsclvcs and their
eouiite of said indiclment arc Hevcnilly good '». >*';» I'rfuinible), ordivlnwl «»d e*-
snd sufficient in huy. nnd conUmi rhArge* of 1"«  ^ co„rmiicnt of tlie United Steles.

indicteMc un.ier the laws of power* by a Om*titution winch
IK

criminal mutter
th y adopted as> fund-uiictel law. and n».de

**\hc'goverimS tlni*
i* to some extent a goveniiiieiit of the Plate* in
their poliUeal capacity. It is,
min*..- H, a goveniment of the people. Ms |n>w
i.i-s lire limiti'il 10 nmnlNW. imt not in degrre-
wm.in Mm «.Hip of H’’ ““

    II i* mipimm-iiml iiUm* (h- Nln» v
t,„| Im'VouI, U Im* HO »‘vi*lvH.-i*. It w^h* ’’’J'*’’ '''
fur -l-vhil puvt«*-*H. HHd vmlmvvd with nil Mm

    lor il. mu. I'":*;'*''''*""” '

i„ view. U milh-r cronl Hor *eeinv lo it*
citizen* any right or i.rivilcgc not ^
bv implication phiccU under its junsdicl.on.
^T .e people of the United States resident

wilhiu Hn/ State arc *.ihj*et to two ^vern-
iim-uIh: one Stale nnd V»' tJ!
there need In- no conlllcl

●rs whieh one poswssc*. the other ^s »ou
established for diDcreut puri«*c*.^n^

jtmvi
i'hey arc

e United State*.’*
'l*lie general idiargc in the fi rnt mglit

is that of “hiiiiding,” and in tlu: Hcwmd eiglit,
that of ‘●conspiring” together lo iiijiirc, op-
presa, tlireaten and intimidate J,cvi Nelson ami
Alexander Tillniao, citizens of tlie United
suites, of African deJavmt and porson* of ii.lor,
with Mm iiilmit Mim«l».v to liind.-r nnd prcymii

  I III lliidt fr.«»     nnd I'HV'.vnn-iiJ^
riglitH im.l lolvlh-jp-   I »ml mviir.*! lo
tlmm “In   on wiH. all .dli.-i mliwn*
of tim Mnil.-d Kii.U-* I'.V Mm r.mdilulion ami
law* nt Mm- l iiiild Slal.-*." , . , ●

The oll''ii*e* (uv.viil'-d for lo Mii' ^.lal»tll● n»
aue*Uon do not coimisL in the mere "iKUiamg
iuo*1 or “conspiring’ of two or ‘more persons
toother, but in their banding or conspiring
willi the intent, or for any of the piiTiiOHe*
■ncciiicd. To hriiig tlii* .-aw under the opiTn-
tion of the statute, therefore, it »H»i*t apimar
that the right, the eiijoym.mt of wliieli Hk
eonsi.iraiurM iiilende.l to hinder or prevent. w.te |
one granted or secured by tbe Conslilutum or

{

»o

*
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●  Tam*^ Urn «Twi. it remaini, «e«>rilinR to the nilinR in

,un.d>etlOTfc 9 whcit. a03,Bul.j«tto«uito
{nrmeb Um ^rt-dictio«. *Unly nud. l iRlH- PsSa

were cumniiited by tlie ]>cople to tlic iimlcclion
sf Congress as came within tlie general scope
«f the authority granted to the Natiuoul Caov*
ernnicnL

Tlir First Aiiu'ndmciil to tin- OtnHiiLiil.inn
pruliiliilM liom iiliriiiging ‘●llti' r»:*lil
«if the iicopli- UMormlilc !<● IIk*

f*ir II iv.lnv« «f j»i'ii*vnnim." 'I'hia,
lllii- IlMittiltin lll●M■ll■ll■tl●tll1 |ii>it"
mI hI the cuiiiiu line'. hut Iniotiilml In lliinl
lltf iMtwvrs of Ui« Sluto UnvrrmmniU lu mi|iui:t
li> Uinir own viU/.i>iiH, imt to ojivnilo ii]niti tin-
Nntioiial (iovin-iimenl iiluiiu. Ihirroii v. Itnlli-
iiioiT, 7 Vii. i.iviiiRsion v. Mm*rr. 7 I’i-I.
£51; Fox V. Ohio, £ How. 431; Btnilli y. Md. 18
How. 70, 15 1* od. 272: Wiliicrs >. JJmkloy, 20
How. 00; 15 L. ed. 810; Pervear t. Com. 6
Wall. 470; 18 L. cd. 000; Twildiell t. Com. 7
Wall. 321, 10 L. ed. 223; Edwards ▼. Elliott, 21
Wall. £57, 22 L. ed. 492. It is now too Intc to
question the correctness of this eoiutruction.
As was said by tlie late Cliief Justice in Twitch*
nil V. (’-om. 7 Wall. :i2T», 10 L. ed. 224 “The
scope and ap|)li<*iitiuii of Uicih! anicndmcitts lira

longer subject* of discussion hera” They
left the authority of the States just where they
found it, and added nothing to the already a*
uting powers of tlie UnitM States.

The particular Amendment now under eon-
dderation assumes the existence of the right of
the people to assemble for lawful purposes, an'd
protects it against encroachment by Congress.
The right was not created by the Amendment;
neither was its continuance guarantied, except
os against congressional interference. For their
protection in its enjoyment, therefore, the peo
ple must look to the States. The power for
tliat purpose was originally placed there, and - -
it has never been surrendered to the United
States.

The right of the people peaceably to assemble
for the purpose of petitioning Congress for a

I  IIIhI HiIh|.It'U'l

DO

rievances, or for anything else con-the powers or the duties of the
hlational Government, is on attribute of nation
al citizenHliip und, os such, under tlie protec
tion of and guarantied by, tlie United States.
The very idea of a government, republican in
form, implies a right on the part of its citi-

to meet peaceably for conniillntion in re
spect to public affairs and to petition for a re
dress of grievances. If it had been alleged, in
these ‘counts that the object of the do- [ *553
fondants was to prevent a meeting for toieh a
purpose, the case would have been within the
statute, and within the scope of the sovereign
ty of the United States. Such, however, is
not the case. The offense, as stated in the in
dictment, will lie made out, if it be shown that
the object of the conspiracy was to prevent a
meeting for any lawful purpose whatever.

The Bcmnd and tenth counts are ^ually de
fective. The right there specified is that of
“bearing arms for a lawful purp«e.” This is
not a right granted by the Constitution. Nei
ther is it in any manner dependent upon that
instrument for its existence. The Second
Amendment declares that it shall not be In-
frin^: but this, as has been seen, means no

than that it shall not bs infringed by

redreoa of ,
neeted wit

zens

more

bavu oeparato .

,al« for th« protection of afl their
SaV abroad. True.- it may somriimw
Hint a jicruon ia amenable to both
for mu* ond the iwmo act. Thus, if »
nf the Uiiilinl SUI.C* is unhuvfuHy
whiU* .●suculiiig tho |mi«"s of Iho eoiirte wiui-
ill « Stoll*. Hiid iho ri*si»toiHs. ih .HHi.iiipiMm-'
hv Nil N««i«ll mi ll*« ●"‘vonuuiil-y Ilf
tliN lliiHi-d SlMli" !■ Vlnlulwl bv Urn nwUluiM*".
&nd U.al Ilf Uio HI "0 by lha brnacli of |h*»i‘i'. ■
In the aimnulU So, loo, if oiw
frileil coin of tho Uitilrd SUtoa within a bUlo.
it may bo mi offoiiNC ngaiimt the llliitoil SUto**
and the State: the United States, bccouee U

.sdiseredit* the coin; and the SUte, hooajiw of
the fraud upon him to whom it it psisei. Tb»
does not. however, necessarily imply tiwt the
two governments pouess powers in ennmon,
or bring them into conflict with each ^ 7*
is the natural consequence of a dtlmiiiftiip
SSi*3 ‘which owes allegiance to two uuiuelgni
tics, and claims protection from both. T^mdti-
?4*ii cniiiiot romplain. lM*i*ausi* lie lm« woVimla-
ri ly submitted himself to tueh a (am cd gov
ernment. He owes allegiance to the two 4e-
pertmenU, so to speak, and within tbek^
a^ieetive spheres must pay the penaltaes wUdi
each exacts for disobedience to its lam. In
return, he can demand protection fiwm each
within its own jurisdiction.

The Government of the United States ^ wne
of delegated powers alone. Its authoo^ is
def.ned and limited by toe Constitaticn. All
powers not granted to it by that insnumest

reserved to the States or the peopie. No
rights can. be acquired under the CondStatson
or laws of tho United States, except aadi as
the Government of the United SUtes has a»e
authority to grant or seeure. All that cai—
be so granted or secured are left under th*
protection of the States.

We now proceed to an examinatioB wf
indictment; to ascertain whether the sm-eral
rights, which it is alleged the defendant* in
tended to interfere with, are such o" had been
b Jaw and in fact granted or eecurod by tlie
Constitution or laws of the United States.

The fii St and ninth counts state the intent of
the defendants to have been, to hinder and fee-
vent the citizens named in the free exercise and
enjoyment of their "Lawful right and privilege
to peaceably assemble together with each other
ami witli other citizens of the United States lor
a peaceful and lawful purpose." The right of
the people peaceably to assemble for lawful
purposes existed long before the adoption of
the Constitution of the United States. In fact,
it is and always has been one of the attributes
of citizenship under a free government. It‘"de
rives its source,” to use the language-of Chief
Justice Marshall, in Gibbons v. Ogden, 8 Wheat.
211, "from those laws whose authority is ac
knowledged by civilized man throughout tlie

"  It is found wherever civilizatioo ex
it was not, therefore, a right granted to

The Girrem-

are

world,
lets,
the people by the Constitution,
ment of the United States, when estaWwbed,
found It in existence, with the obligation on
the part of the SUtes to afford it protec-tion.
.As'no direct power over it was grautM to Con-
●lU.S. S»i
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of action relied upon, wai insufficient. 2Z
U.S.CA. § 832.

AUSTIN V. UNITED STATES.
Na. set.

' District Court, E. D. llllnola.

Sept. 20. 1041 Action by Alice G. Austin against the
United States of America on a life policy,
wherein a judgment for the defendant was
entered. On plnintifTs application to ap-
pc.il as a poor person.

Application denied.

Edward H. S. Martin, of Chicago, III.,
for plaintiff. ,

Ernest Mcllale, Asst. U. Si Atty., of
East St. Louis, 111., for defendant.

l. Dourls «»405(I4)
The provision in statute fixing as one

}{ the requisites of an ullowaiice to apj»cal
IS a poor person that a)ipiiaini be a citi-
●en is a “condition precedent" to allowance
if the application. 28 U.S.C.A. § 832.

Sea Words osd I’tirnacs, rcnnnocot
Edition, for nil other dcfiiiilious of
"Condition Prewidi’iit”.

Citizens ^2
“Citizens*', within federal constitution,

ngan those who are ciuitlcd~ui>on terms [1] Plaintiff applies for leave to prosc-
'Vg^rribed bv institutions of the state, to cute her appeal to the United Sutes Cir-
'll the rights and privileges conferred by cuit Court of Appeals as a poor person.

mstitmions u^n the highest class of She alleges that she is a citizen of the
and, to be a "citizen ■ it is ncccs- United Slates. However, the record dis-

should be entitled to enjoy- closes that she is a convict in the state

LINDLEY, District Judge.

hose
■ociety
■arv ^at one _ __ _ _ .

^7 those priviietres and immunities penitentiary, in pursuance of a judgment
gamg terms upon which they arc con- of conviction for the murder of her hus*.

band. Inasmuch as the federal statute, 28
U.S.CA. § 832, fixes as one of the requi
sites of an allowance to appeal as a poor
person that the applicant be a citizen and
such provision has been repeatedly held to
be a condition precedent to allowance of

an appeal the application, Volk v. B. I*', iiuricvam

pent
ipon
erred upon other citizens.

See Words and IMiruecs, rermnnent
EditioD, for all other defiuitioni of
●Citjxcn”.

1. Courts ^405(14)
The permission to prosecute

0 the United States Circuit Court of Ap- Co., 1 Cir., 99 F. S32; Boyle v. Great
.cals as a poor person is a grant bv grace Northern Ry. Co.. CC., 63 F. 539; John-
if Congress to citizens or^nited States, son v. Nickoloff, 9 Cir., 52 F.2d 1074 f The
in3, in order to eniov beneficence of the Memphian, D.C., 245 F. 484; The Benning-
:rani, the applicant must show that he or ton, D.C^ 10 F2d 799; Quittner, v. Motion
:hg is within class of persons whom Con- Picture et al., 2 Cir., 70 F.2d 331; De

deemed deserving of grace. 28 U.S. Maurez v. Swope, Warden, 9 Cir., 100 F.
§ 832. 2d 530, it becomes essential to determine

the status of the applicant, under the con
stitution and laws of the State of Illinois.

rress

Courts $3405(14)

A convic, in Under 38 Smi.h-Hnrd Illinois Annou.ed

I  n\T 7ry Sra'u.e, Sec.on 587 every person con^„ y. „● vjctcd of the crime of murder is deemedluahfied ' citizen under constitution and , . , j ^

n
or

r Til- ● n/vt g« Bui ty of an infamous crime and forever
of Illinois, and therefore was not en- ^^^^ered incapable of holding

itled to prosecute her appeal, m an action honor, trust or profit, voting

aws

rnsurance pol.cy on hfe husband ^
less he or she shall be restored to such
rights by pardon. In People of the State
of Illinois v. Russell, 245 111. 268, 91 N.E.
1075, the Supreme Court held that a sen
tence to a penitentiary for an infamous

in an
which she was beneficiary, to

●iiates Circuit Court of Appeals as a poor
28 U.S.CA...S 832; Smith-Hurd

n

icrson.
itats.IIl c. 38, § 587.

,. Courts C»405<I4)
A petition to prosecute an appeal from crime constitutes only a part of the punish-

udgment of federal District Court to ment; that the disqualifications effectuated
Jnited States Circuit Court of Appeals as by the section cited constitute an additional

poor person, which failed to include a punishment. Concerning the status of one
tatement briefly setting forth the cause thus convicted, the court said: “There

40 F.SUPP.-49H

Of.
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lollows from the judgment a loss of civil plaintifT, a person convicted of an infamous
riehts which practically deprives the con* crime, could not collect upon an insurance
vtct of his citiicnship unless restored polic)' in which she was beneficiary, in
thereto by a pardon. There remain to him view of the fact that she murdered the
after the judgment of the court is satisfied person whose life was insured in her favor,
only his mere personal rights, by virtue of. I find it difficult to believe that an appeal
●which his i life, his liberty, and his prop- from such a conclusion is other than
erty are protected from deprivation. He frivolous and not in good faith. However,
has become an alien in his own country, I realize that other courts may conclude
and worse; for he can be restored only as otherwise,
a matter of grace, while an alien may ac-

' quire citizenship as a matter of right. The
[5] But there is another detect in the

petition. It fails to include the content?
plaintiff in.error is a woman, and the rights prescribed by the acL. Kinney v. Plymoutl.

:^e has lost are more restricted than those
of a man;{ but they are all she had, and a
man could I lose no more.'’

Rock Squab Company, 236 U.S. 43. 35 S
Ct 236. 23S. 59 L.Ed. 457. -There the
Court said: Under the assumption tha:

' V

'Citizens.* fas usec| jp *hr TTnhrfl the affidavit as to poverty is sufficient.
mean those come to the merits, in other respects of the

wc■  [2]}r

States Constitution] * *
who are '‘entitled, unon the terms ore- application. There is a failure, however.
scribed bvthe instituiiims of the state to to comply with the requirement that a
all the rights and privileges conferred by statement be made, briefly setting forth
those institutions u|wn the highest ciassof the cause of action relied upon."
soaety. ■ * * To be. a citizen. it~Ts
necessary that he should he cmitlgd to the p^al
enjoyment lof those privileges and immuni
ties upon the same terms upon whic^hev
are conferred upon other citizens: and un
less he is so cmitlgd he cannot, in die
proper sense of the term, be a citizen."
Amy v. Smith. I I Kv. 326. 331. 1 Litt. 326.

A citizen is an inhabitant of the

For these reasons the application to ap-
as a poor person is denied.

o {1^ —Ml

state who by right may vote in the public
assembly, and is a part of the sovereign
power. Dictionuirc L’Academie les

''Cito^en. He isiau inhabitant who enjoys
the freedom ami privileges of the inimici-
pality in which he resides, including the
right of franchise and the right to hold
public office. When he may not enjoy

' these privileges, his status is necessarily
something less than that of full citizen- t. Courts C=o280(5)
ship.

SMALL

District Court,

I n determinin

et at. v. PRICK.
No. 608.

E. D. South Carolina,
Florence Divisioa.

Sot»t 22. 1041.

g the question of jtiris-
(lictiiiii, the IhNlrici Court is not boiiiul by
pleadings ul* parties but nuy, of its own

[3.4] Tims, Uv her cimviotioii, i)l;iin
tiff has been deprived of substantial riedils
of citizenship and is not :i f.illv nualifk-d Relieve tliat its jurisdic-

  - tion is mu pmpiily invoked, mqtiirc mio
facts us they exist.

citizen uml«‘r the eoiistitniinii and laws of
) llinoi^ Accor3mgiy'”nie~is"Tot sucha
person as Congress contemplated might he
allowed to afipeal as a poor person. Such
pcnnissioii to appeal is a gram liy grace of
Congress to llie citizens of the United
States. In order to enjoy the beneficence
of the grant, the applicant must show that
she is within the class of persons whom 3. Courts C»328(4)
Congress deemed deserving of grace. This

2. Courts 0320(4)
'rile iiiUTi-sts

When two o

 of parties joined for
|>ur|M>sc of convenience camiui be aggre
gated to confer jurisdiciiou on District
Court.

r more plaintiffs having
plaintiff, upon the record, has not done separate and distinct demands unite in a
and can not do. single action, it is essential that the dc-

Thc decision upon the merits in this inand of each be of the requisite jurisdic-
caiisc \N*as based iqion the conclusion that tiona! amount.
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■ We are aatlaflcd that it must be tnV- The only remnlniT>c o"e*tlon ts whether 1»-
eatabllsbed in this state that, uiulcr 8iu>k ot fact were in-iu;illy muile In Ibis pro-

exists, a motion for a new itXHllnf; for illstrlliullim. That iMues of fact

case,
eo as

any Issue of fact actually made and were detcnnhictl Uy ibo lower court upon ev-
i r rmlued In any proceetUog In probate will bleme neUmlly Imrodnoctl by tbe rcaiwciive
?i J^en the law expressly autborltes laaucM parties is ni>parent. If ibe poUtlons for dls-
!If #nct to be framed In such proceedlnc. and trlbutlon presented by Ella Woodbury et al.
thBtnrovlsIons autborlxlns wrlfton objections and A. F. Si. Sure («niHtltute<l such ●●written
A« llie part of Ikwsmi** lnlor.*sl.Hl h> tbe .-«● obJcMbuiH- l.> ll.e )..'Uil.in of |s-tlllou.T liere
into :iuil nrovbUii;: for tbr liesirinu nml .b- fs itiv no   l.\ sn-llmi Cxn\v
Anolimtlon of those ob.ln-llons .1.. expressly ‘ iv. IToe.. It w..iibl hs>i» U- follow tlmt they

„unu.rl/..- issiu^s of fact lo Ih* fraunsl. sullM ienny .m:h1.. issues of fnct wbU-l. were
rimilui: 1» n     tbe Hl:,(ulo,y .Wermlncl by (be derr.T. If tbc jmiH-rs su

««● lions conccrnlus Ibml dlslrlb.iUon, we mctlbrnllMM-i.   I-answer or objee-
Ta ^" t, rv7e" 0? XVI,« xva b,ve no..” to tOo ,^imo„ nf ,«tlUo„er here and
«id must be held to l« express nutborl/^i- bad In terms domed tbe allegations of facts
S^iSribe frnmluR of Issues <,f fact. Tbe sbowh.g petitioner to 1k> an belt of de^as^d
orter or decree may Iki made only on nud tbo oll.cr ,M.aUoner8 not to be heirs It
?lon and tSS must be given of the time would bnvc to admitted. In view of
end’ place of hearing tbe same. Section we bare said, tlmt issues of fact bad been
?S68 ClT Proc. provides in part: “At omde under express authorization of law. If

for the bearing, or to wblcl. we wished to be excvodlngl.v strict, we might
Se bearing mnv be postponed, any person be able to bold that to sufllcIcntly raise an
iJterested ta the estatVmny appear and eon- of fact as to any allewtion of the orlg-
SrSe peOUon by fi ling Written objections Inal petiUon. an den^‘°Stest tn pe presented, but to so bold,

especially after Jinlgmcnt, It appears to us.
would be to unnccess.'irlly sacrifice substance
to form. Tlie three petitions were treated'
by tbe parOes and tbe court below ns creat
ing Issues of fact, and tbe bearing end deter
mination In that court necessarily proceeded
ui>on that theory. In substance they did
create Issues of fact on tbe question, who are
tbe heirs of deceased. Just as clearly as a
foriiml answer conlnlnlng express denisli
would have done. TJie matters set up la the
subsequent pclltlons in support of the sever
al claims, tlmt the petitioners therein are
respectively entltle<l to tbe whole estate of
deceased, were necess.aTlly In conflict with
tbe allegations of tbe original petition.

We are of the opinion tlmt petitioner Is
entitled to the relief sought.

Ixst a peremptory writ of mandate issue as
asked in the iKilitlon.

thereto,
amendment In 1907. and clearly brings pro
ceedings for distribution within those clnsses
of probate proceedings as to which tbe fram
ing of Issues of fact Is expressly authorized
by the Code.

Respondent relics somewhat upon the pro
vision of section lOGG. Code Civ. Proc.. that
●●such order or decree (of distribution) is con
clusive as to tbe rights of heirs, legatees, or
devisees, subject only to be reversed, set
aside, or modlfletl on appeal,
excluding any reme<ly except direct apimal
from tbe order or decree. This section is the
one providing that In the decree tbe court
most name tbe persons entitled to share In
tbe estate, and the proportion or part to
which each is entitled. It npiwars clear to us
that tbe provision relied on should not be con
strued as intended to affect the general pro
visions of the title which authorize a motion
for a new trial In probate proceedings whero-

tbe framing of Issues Is authorized by

as ex))rcRsly

ever
Wo concur: lU'ATTY. C. .7.; IXIRIGAN.

.T.: SITAW. J.; SLOSS. J.; IIENSUAW, J.;
MELVIN, J.tbe statute, and tlmt its sole object w.as to

make tbe determination of the court, as ev
idenced by tbe decree, final and conclusive
as against collateral attack. The provision
is reasonably susceptible of such a construc
tion, and any other construction would cre
ate an exception to tbe general rule declared
for probate procoeillugB. for which no rea
sonable ground could be found. It wmihl
certainly be difficult to give any reason xvhat-
erer wby a motion for n new trial shonld
lie as to the proceeding to determine beir-
sblp provided for by section 1004. Code Civ.
Proc., and at tbe same time should not lie

to tbe proceeding for final dlstrilmtloii, a
proceeding always Involving tbe questions
that are Involved In tbe heirship proceetllng.

as

u Cs). App. M
THOMAS V. JOPLIN. County Treoium, et sL

(Civ. P2S.1
fpAurt of Annpnl. Snfftnd l>i*trict. C^lifortLla.

Nov. LM, 1P10-1
1. Counties (S ipr:*)—P.wmlnt or Podlio

Monet—TAxrAYEits’ Suit.
Code Civ. Pn>c. )i providing that an

action to rcMirnia any illegal expeuditure of
public fnnilR may l>c maintained, either by s^
citixen residont thrreiii or by a corporation
which is assessed, or within one year has paid,*
n  tax therein. cnnclNl nftor tlie court had
ih-cidod that any taxi*nycr might aue lo ruetraln
the illegal payment of public money, reetnclf
the right to iuc to resident eitixens, or corpora-

topic and socllon NUMUSlt In Dec. Dl*. * Am. Dl*. Key No. Berl*e ft BepV Udexm●For other eases see tsms
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dil)

llnilt tbe right to prosoeatr »iifh 1 "not, then,  n "rmrty Intfrestefl" Ib t lepnl
■  iieiiBe. DaTldMTi f. Von DctteL, ;3D Col 4C0.
73 Voc. ISO.

UoTlBg deterrnined tbnt It doe!> not appear

tnteiwflDS ̂
action, to

therein, or !t cno
Th» Leeltlature must lie presumed to have
■rted TTllb knowledge of the low ns establish- from bis ctimplnlnt that plaliitiff bas the

by the decWtms, which gore any taxpayer legal capoelty to sue, It follows that the or-
the rl-’lit to >T»n>ntaln an nctloo for «njiinc-1 der susUilulng the demurrer of defei'dants

"   TTVe th!#. Irrosiicctive i r his ' won rightly made. If it were profUahie so
and with this . to do, the tneriis of the cunslltutloiml

snltors of the kind menttonal
be glren no effect at all.

an

Hon bi 0 case
cMixeiislilp; ques-

k^wledpe presciTt In the mliids of the legis- tion prespntod might nlso be coosldcred, but
Inters 1^01081 lie fiirlher piesiimed that sec- ■ any conclusion that might be nnnomii'od upon
tIon wat ennciwl will* n ''■!««' of limit- ' that maltor would hare no biudiug effect
log tht8 right and restricting it to cltixciia iijion the pnrllcs.
who are rcBldeuts. or corporations wCo are The Judgment Is therefore nfarmed.
iraWe to pay a”tox within the county, or
who have paid su<rh n mx wlUtln one year
prior to the bringing of the action. Ollier-
wlae, the section neither confers nor limits
nny right not existing prior to its adoption.
The elementary rule of stntutorj* construc
tion. tliat effect must Iw given to an act of
the Legislature whenever such cfTi'Ct is i»er-
mltted upon a reasonable interpretation of
Its terms, requires neither argument nor an-
thorltles to Illustrate its application liere.
It seems clear, therefore, that by section
52Qa, Code of Civil Procedure, the right to
bring an action like the one plaintiff has
here brought for an injunction ia limited, in
ao far ns it is conferred ujxm individuals, to
cltltens resident wilhln the county. P)aji>-
tiff nowhere Itilcce^ in his compfn'int__thnt
hi“Is“a~cltiVeii.* Oii hiVVehalf'*it*l8 argued
Chat the'terms “citizen" aud “resident" are
aomctinivs cousldeml as syiioDyiuoms. and
refer merely, whore not otherwis-e defined, to

We concur; ALT.F.N, P. J.; snAW. J.

U Cal. App. I6

ConroRATioNR (i 404*) — OmcEns —Ad

(
CITIZENS' SECURITIES CO. t. IIAMJIEL

et al. (ClT. 657.)

(Court of Aptical, Swood Plsirict. California.
Not. 21. IPIU. Itchearing Denied Dec. 21.
1910; denied by Supreme; Court Jan. Iff,
191L)

1. StiEnirra awd Constadles (| 128*) —
Wronokol attachment — Necessitt or
Possession bt PExiNTirr.

In an action agoinit a sheriff for dsmagea
for wrongfully levying upon property claimed
to be in plaintirTs pussewioa undor a writ ot
nttaebraent. plnintitr mmit show right of ponce-
Kion of the property, as well os possession.

TEd. Note.—For other cues, see Sheriffs and
Constables, Cent. Dig. Ii 2(X>-2U3; Dec Dig.
S 128.-J

-
TllORITT—I'LEnOE OF COBrOHATE PnOPEBTT.

,    __ , , Tin* man.ncins ofiireni of a cor|*oration have
persons linvlng an acuiul, pcruiiiuent abode | authority without instrnctioni from the
at a dellullc jilnce. General definitions of hoard of directori to pledge corporate property
the word “citizen" might he looked to to for antecedent cori>orute debu.,
dclermiue the sense In which the term is sTaS?*’
used in the sturntc. were it not for the fact Cent. Dig. tl Dec. Dig. i 4W. J
that in tlie Political C<hIc. at section Gl. a
complete definition is given. Citizens of the
state are there defined to be: "(1) All per-

I «>

3. Corporations () 477*>—Acnoii bt Dxtso-
TORS—Necessitt or Meetino.

While a corpornie board'Of directors has
power to Toortsnge corporate property for ah-

horn In tills Plato and residing within | tecalent drbis. It can only do so at a lawfully
' nsmmblcd meeting.

tEd. Note.—For other cases, see Corporations.
Cent Dig. I 18.'7: Dec. Dip. fi 477.*1
4. ConroRATTONS (I 477*) —OmcERS—Boaip

or Directors-UcsoLtmoNS—Necessitt.
In mortgAgiog corporate property for ante

cedent cor]>orAte debts, the bosra of director*
must act in s manner equivalent to a resolutioa,
though such resolmioD need not be spread npon
the minutes of the meeting if aetuallT passed,
and a eoaversatioo between fenr of the elsvea
memhera of tlie bo.srd. wherein such four d^.
cidnl to pledge the property, is not sufDcicnt to
bind the corporntloo.

[Ed. Note.—For other earos, see Corporations,'
Cent Dig. I 1657; D«c. Dig. | 477.*

sons
it, except the children of transient aliens and
of alien public lululstors aud consuls; (2)
all persons born ont of this suite who arc
clttzens of the UnltiHl Stales and residing
within this siaic." It might be argued that
a statute depriving nouro.^iJohl citizens of
other siale? of ‘prlFilcges^qual with those of
citizens of our own state would jbe obnox*
lousTo“tVe”'f^er^^n9Utiitj'dn; but even
tfiougli some* force siiould be concetlcd to
this contention. I.be jirovlslons of the statote
considered here would uot be wholly Inopera
tive. Estate ot Johnson, 330 Cat. G32, 73
Pac. 424, 1)0 Am. SL Uoi>. 103. For nuplit
that appears from plnlutirTs vmoidalut, he
maye ^ an alien, and unless be shows that
he belongs to the class of persons entitled to
prosecute this kind of an action, he cannot
be heard at all. especially when be seeks to
nullify the effect of ns act of the Legislature
by rnlsing constitutioual questions. He is

5. luANDLoan AND Tenant (| 275*>-Rioina
or Landlobd — Possession or Tenant's
Pbopcbtt. ' .

A landlord having no reserved lien for rent
Ae Tshie of the use and occupstion of ths
perty cannot, by forcibly taking it, acquire
igfat of possetslon thereof.

lEd. Note.—For other ensos. we Landlord end
Tenant Cent. Dig. i 1107; Dec. Dig. I 27,1.*)

or
pro
a r

●for other csom sm laoe topic and seeUoa NUMBER in Uee. Pig- A Am. Dig. Key No. Ssrlei A Rep'f laSezeo
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the lonu sol%t%09U, tbeo the doctrine of fonutt non co»»veiiif«i i
ts

tractus, or
properly applied."

Although thi* definition wa» given in a dedrion of the House of Lords upo" ̂
appeal from Scotch courts, most English and American derisions have generally
consistent with it,** and it appears that it might well cover the fact situation in the
prinripal case.

i  It is true that the Illinois statute might possibly operate to a forei^
death action although both parties may be resident of Illinois, and it must be
that would not be typical of forum non conveniens. However this doctrine has been
applied so broadly that the foreign origin of the cause of action,^ with the
likelihood of a local unavailability of witnesses, when coupled with the fact that t
action can be prosecuted in a more natural forum, should probably be sufficient to maw
the doctrine applicable to the Illinois statute.

There remains, however, one possible objection. Conceding that forum non
veniens is a well established legal principle, and conceding that Hughes v. Fett^ has M
bearing upon its validity, the fact nevertheless remains that the constitutionality of tnc
prinri^e itself has never b^ tested directly against the full faith and credit
although it has successfully withstood many challenges based on the pnvileges w
immunities clause.” Though Hughes v. Fetter did involve an attack based upon the lull
faith and credit clause; the derision in that case was rendered on grounds other tw

the first direct challenge to the

COn‘

forum non conveniens. Therefore, the prinripal case was
doctrine of forum non conveniens upon the ground or full faith and credit.

It must be observed that the court did not squarely face this particular issut
well established to W

It probably thought the constitutionality of this doctrine too , c ,j r i «.
questioned. However, in the light of the continuing evolution in this gmcral held ot ia».
as exemplified by the novel approach of the Supreme Court in Hughes v. Fetter, s
apparent that there is a need for a Supreme Court derision which will squarely
mine whether the general principle of forum non convemens is not, in itself, repugna

■  to the constitutional requirement of full faith and credit—Neil Leyton.

CoNSTiTunoNAi LAW-CiTirtNSHiP-Lo88 OT Nationauty AcoutRED by
Plaintiff was bom in Hawaii of Japanese parents. Thus, he was a national of tath toe
United States and Japan, according to tlie respective bws of these two countne^ we ̂
taken to Japan at an early age and remained there for educational purposes. Hit mt^
tion wds. however, to return to the United States. During the last war, he was drattrt
into the Japanese Army under protest, and reported only because he feared rtpnw*
from ilie Military rolirc. After the end of the war. he vote<l in a Jaianese election, M
only liccanse lir Imd heard (luicrul MacArtlnir direct everyone to vote, and bec.anw M
had bicn told that iioii-votcrs would lose their rice ndioii^ In 1«9. ‘fj
a United States passi«rt, but his ajiplicition was denied on the ground ^bat he h
lost his United States nationality by serving in tlie Japanese Army, through the pe
tion of Section ROK c) of Title, 8. Uniietl States Code.* He then brought an acuon f»
the    Uniled Stales cili/ei.ship. Ilchl: the ,.binl,ll is entnled to a dnlaW
tion of ciliieiisliii. k-causc kill Section SOl(c) and Section SOl(c)- (loss of iiation-iliiy

loniair The Doctrine of Forum Non Conveniens in Anglo-American Uw, 29
ColLRev. 1 (1929).

”U.S.Const., Artll, 52.

*Act of Oct 14.1940, C876, §401. 54 Stat 1168. 8 U.S.C. §80Kc). This «cwn^
vides that a national of the United States shall lose his Amencan
ing in the armed forces of a foreign state of which he has or a^mres the

*Att of Oct 14. 1940. c£76. §401, 54 Stat 1168,.  8 U.S.C. |80l(e). T^is s^m^
not stated as a ground for the plaintiff's loss of nationality. However, s^ tkpUuiM
had in fact voted in a foreign electiort it could have been used as an alternative gro ,
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been citizen of the state for five years prior
to his ejection is requirement that he should
be domiciled within state and not that he

be United States citizen. Const, art. 4, § 44.

Superior Court of Baitimorc City, Anselm

Sodaro, J.. denied the petition for writ of
The candidate appealed. The

Court of Appeals held that can(li<latc who
had been resident of state fur five years

prior to date fixed for election was citizen
of state within constitutional requirement

that sheriff be citizen for five years and

candidate was clipihle to seek office of

sheriff even though he had been naturalized

United States citizen only one month

prior to filing his candidacy.

Order denying mandate reversed with

directions.

mandamus.

as

6. Sheriffs and Constables C=>I

Office of sheriff is ministerial in na*

turc.

7. Sheriffs and Constables ̂ 77

Sheriff’s function and province is to

execute duties i)rcscribcd by law.

8. Citizens ̂ It

That state cannot confer diversity ju

risdiction on United States court by grant

ing state citizenship to an unnaturalized
alien does not mean that it cannot make an

alien a state citizen for other purposes.

U.S.C.A.Const. Amend. 14; art. j, § 2.

I. Citizens C9ll

It is not necessary for a person to be

a citizen of the United States in order to \k

a citizen of his state.

Amend. 14.

U.S.C.A.Const.

9. States «»47

State has right to extend qu.alifications

for state office to its citizens, even though

they arc not citizens of the United States.
U.S.C.A.Const. Amend. 14.

2. Citizens ̂ 11

Remiircmcnts for citizcn.shin of a state

depend upon

used in statute or constitution where United

States citizenship has no reasonable rela

tionship to the subject matter and purpose

of the legislation in (lucstion.

Const. Amend. 14.

context in which “citizon" is

U.S.C.A.

10. Sheriffs and Constables ̂ 3

Candidate who had been resident of

state for five years prior to date fixed for

election was citizen of state within con

stitutional requirement that sheriff be

citizen for five years and candi<late was

eligible to seek office of sheriff even though
he had been naturalized as United States

citizen only one month prior to filing his

camlidaey. Const, art. 4, 5 44.

3. Citizens C»2

A person dues not have to be a voter
to be a citizen of the United States or of

the state. U.S.C.A.Const. Amend. 14.

4. Attorney General ̂ 1

Judges 0=4

States ̂ 47

Only citizens of the United States may

hold offices of governor, judge, and attor

ney general. Const, art. 2, § .S; art. 4, § 2;

art. 5, 5 4.

St. George I. B. Crosse, III, in pro. per.

Edward L. Blanton. Jr., Asst. Atty. Gen.

(Thomas B. Finan, Atty. Gen., Baltimore,

the brief), for appellee.on

Before HAMMOND. HORNEY, MAR-

BURY, OPPENHEIMER, and BARNES,

5. Sheriffs and Constables 0»3

Constitutional qualification for office

of sheriff that person elected shall have JJ.
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ORDER proximatdy three years and was given an
honorable discharge in l%0. He establish

ed his residence in Salisbury, Maryland,

and matriculated at the Maryland State

be hereafter filed, it is ordered by the Court graduated in

of Appeals of Maryland this 1st day of i-'^’crcd the University of

July, 1960, that the order appealed from be, Maryland Law School and has successfully
and it is hereby, reversed, with costs; and completed his first year. In May of 1964

he estahllshrtl his home in llaliimorc City
wiicre he has siiuT resithul. On April 29,
1066. he became a naturalized citizen «>f the

United Stales and a registerwl voter of the

Stale of Maryland. On May 26. 1966. the

appellant filed his candi<lacy for the office

of Sheriff of Baltimore City with the
Board of Supervisors of Elections of Balti-

PER CURIAM.

For reasons to be stated in an opinion to

it is further

Ordered that the mandate, directing the

granting of the writ of mandamus prayed
for liclow be issued forthwith.

OPPENHEIMER, Judge.

After argument, by per curiam order, we

reversed the order of the Superior Court of
more City. His Certificate of Nomination

  notarized and accepted, as was his
Baltimore City which denied the appellant’s filing fee of $150. He received the usual

petition for a writ of mandamus to compel material given to all camli<lates who file for
the Board of Supervisors of Elections of public office. On June 4, 1906, he received

Baltimore City to accept and certify his

candidacy for Sheriff of Baltimore City,
and ordered that the mandate directing the

writ of mandamus prayed for below he is
sued forthwith. The reasons for our order

was

a letter from the Board advisitig him that

he <Hd not qualify as a catulidaic for tlic

office of SluTiff hec.iuse he did not become

a citizen ol t)»e Hniieil States until .April
29, 1966, uikI that under the J-ourieenth

Amemlmcnt of llie United Slates Constitu

tion he did not Inrome a cifizeti of the State

,, . . Marylan.l until that date. The Board
pellant is <iualificd to become a canth< ate ,,,, ,i,.. .  t ● , . ■ ■ »

,  .    ‘”1 oie advice t»f its coniisel, the At-
under the provisions of Article IV Section

44 of the Maryland Constitution. The inji-

terial provisions of that Section arc as fol-

follow.

The question involved is whether the ap-

torney tieneral of Maryland, and returned

the application to the appellant together
with the filing fee.

lows:

I'hc court below held and the Board

tends that the appellant did not become a

citizen of Muryliind, under the provisions
of the Maryland Constitution, until he be

came a citizen of the United States, and

is therefore ineligible to be Sheriff of

Baltimore City liccausc he was not a United

States citizen at least five years preceding
the election. We disagree.

con-
T*hcre shall lie elected in each county

● one per

son, resident in said county, or City, above

the age of twenty-five years and at least

five years preceding his election, a citizen
of the State, to the office of Sheriff.”

and in Baltimore City * *

The facts are not in dispute. The ajipel-
lant was lx)rn in the W'est Indies and im¬

migrated to the United States in June of

1957. He and his family established their

residence in Crisficid, Maryland. Upon tccnih Amendment to the fcdcr.^l Constiiu-

rcaching his eighteenth birthday, and upon
signing his Declaration of Intention to

[1,2] Both before and after the Four-

tion, It ha.<! not been necessary for a per^

son ii7be a citizen of the United States, in
become a citizen of the United States under order to l>e a citizen of his state. United
the federal Naturalization law, he enlisted States v. Cruikshank,"92 U^Si 5427549, 2.1

in the United States Army, served for ap- L.Ed. .588 (1875); .Slaughtc^Housc Cases,
2Z1 A.Ze—28
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●  in a political election in a foreign state), are unconstitutional in that they

■  late the First Section of the Fourteenth Amendment * Although a citiien has a right
'**°voluntarily exiwtriatc himself, Omgress camioi convert this right into a liaUlity, to

to divest a native bom citiicn of his birthright. The only mc;mi of divesting one'i
●U of United States citiicnship is by voluntarily undergoing a naturalization process

in a foreign state. Kiyokuro Okiniura v. Acheton, 99 Fed.Supp. 587 (D. Hawaii 1951).
The issue in li»s rasr nri'cc'. (r.ini a r«mnict liclwcm twti fiiiMhuiicntal principlci

citi/.cnslii]i cniUKlicd in Sccli'in I «if thr l-ouriccnth

to

of conslitmion:»l l:w ; the right i
Amendment, and the well established right of viihmtary cxj^atnatiun.

The Constitution of the IJniinl Slates jirovidcs that:

"All t*crsons twrn nr iniimali/.rd in the Ihiiird Stairs, and Mihjrci io llir
JnrisJirlhHt ihrrcof, are citimis of the Uiiiinl Slulri mid tif 1i»- Slatr whrrnii
they reside.”*
Tn the leading decasion of Untied Slates v. IVong Kim Ark* the Supreme Court

ha«"coimru^ th»sdangua|;c to mean that Congress has no power _to interfere in any
‘  with Amencaa citiienship acquired by birth.manner

Although Congress has no power to div«t a dtiien of his nationa1ity,_it_is_wcll
that arizen roav divest himself ol his naSonalitTlw voluntarily exercising his

,:^7ft~orexpatnation. Howwr, it may bTaifficult to drt_enmnejytut^j_gLa^tjtfa
^ountlo an exercise of* that right. Clearly, a formal statement _of renunciation of
American'nationality wotilcl be an unequivocal aSoTvolunUry expatnation, but them

^ other "acts so iheohststent witli the retention ot American nationality as to^may   .
tanunwunt to_a renuoqatipn^

The issue is whether or not Congress may constitutionally declare ccruin acts of a
tft bg an exoatriation resulting automatically in  a loss oTnationality.,!^! ̂ ngwi

.« .t not converting a ‘'nglit" oi a citizen into  a Cpngressionajj^er which

●^ecisely the power denieo to Congress by the iVong_Ktm 4r*_de_cision -
Congress decided this last question in the negative when it enact^ Section 801.

The court in the principal case decided it in the affirmative when it held that tigress
^^rovide means of losing nationality, other than by way of a formal naturalization.

Prior to the enactment of Section 801. several judida! decisions had d«lt with
Ae issue of implied expatriation. They did not appear to have gone as far as
did in Section 801. but ndther were they in accord with the broad restnttive rule of tte
oldMl case. Swearing allegiance to a foreign state^ and deserting from the armed
foreStf Vht United Sutes* were held to result in  a loss of tatKmahty. but mvoluntary

in a foreign armv was held not to have such a result.* The Supreme Court ha,
Sd the «nstitutionalitv of a federal statute** which provided that a woman'atizen
Sr^ng an alien thereby lost her nationality.** This opinion emphasized , the common

IS

chose to consider the constitutionality of
aninst him. This is probably why the court
?S section togethtf with that of §801 (c).

"htte or not tht right of
j ● 4Ua 3 Moore Diwst of IntcrostJonal Lsw (1906), 552*

iSwwcr'^Con^rcsV eip^wly declared the C
of JtSy 27 18& c249/§l. 15 Stat. 223, Rev.Stat. §1999. now 8 U.S.C. §800.

42 ^Ed 890 (1898). ^
tMcCampbell v. McCampUll. 13 Fed.Suw-W7 ^.D p. 1936); United Sutei

rel. Fracassi v. Kamuth, 19 FedSupp. 581 ( 1937).
●Sec Kurtz v. Moffitt. US U.S. 487, 6 Sup.Ct 148,29 L.Ed. 458 (1885).
●Sute V. Adams, 45 Iowa 99,24 Am.Rep. 760 (1876).
lOAct of March 2, 1907, c2534, §3, 34 Stat. 1228. repealed by Act of Sept. 22, I9Z2,

uM^^rie^^Hare. 239 U.S. 299, 36 Sup.Ct. 106, 60 L.Ed. 297. AnaCas.l9I6E
645 (1915).

ex
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law doctrine of identity of husband and wife, and held that a wife may reasonably be
deoned to intend to acquire her husband's nationality.

The pattern of these dedsioni seems to be that, although certain acts may cauM
a Iofn>f 'nationality, these acts~mu^be~voluntafy_3nd fw of duress, and must also be
'iucS'as fo~r5»nably indicate an intent to~exercise an elefflon of nationality.

Thus, it appears that the principal case could have been decided upon either of
three distinct theories:

(1) The first theory is the one adopted by the court Its weakness may lie in the
necessity of overruling authoritative decisions. Also, the rescriction upon Congressional
power may be too broad to be reasonable. Under this view all the provisions of Section
801** would be unconstitutional, except 801(a) which relates to a formal naturalixalion
in a foreign country, and probably 801(f) which relates to a formal renunciation of
nationality.^' Yet it can hardly be said that Section 801(b). which provides for a loss
of nationality by taking an oath of allegiance to  a foreign state, it an arbitrary depriv’a*
tion of nationality rather than a sanction of the citizen’s own election.

(2) The court could alio have avoided entirely the constitutional issue by con*
taming Section 801 to apply only to voluntary acts. This was done in Dos fists ex rsL
Camera v. NieolU,'^* upon the reasoning that any other construction would render the
section unconstitutional, and that when a statute is reasonably susceptible of two possible
constructions, pf which only one .would preserve its constitutionality, this construction
should be given to it. This view has the merit of abiding by the general rule that con
stitutional issues should be avoided whenever a case can be decided on alternative
grounds. However, since the Dos Reis case has not been reviewed by the Supreme Court,
the court in the principal case may have felt that it vras not bound so to construe
Section 801.

(3) The third, and perh^s best, alternative was to apply to each of the two sec*
tions under consideration tosically the same test as was applied in the cases prior n
the statute. Thus the test would be: Are the acts enumerated by Congress of such a
nature as to reasonably indicate an intention of expatriation, anq ̂ f selT^vestment
nationality ? In other words, are these acts reasonably demonstrative of an intent to
achieve the legal effec^given to them by Congress? If they are, thffl the~section merely
provides a convenient m^s'of exerasing the right oPexpatriation.  If they are not,
thCT" the'section is an arbitrary assumption by Congress of a power to divest a native
national of his nationality, and nrace it is unconstituabnaL

It is submitted that an application of this test would have also resulted in finding
Sections 801(c) and 801(e) unconstitutionaL Although Section 801(c) applies only to
dual nationals, or to those who become nationals of a foreign state, Section 801(e) is
not so restricted. As applied to non*dual citizens it cannot be constitutional because it
would be unreasonable to impute to them an intention to become stateless. The problem
appears more complex, when either section is considered in its application to dual dtl*
zcns, Init it is siill :i|>p:iroit that they ni:iy well serve in Ihr iirmy nr vote in Ihc elections
of tlirir anceslnil <t(ate witiuuil inicndiiq: !■> rditiiiiiisli Mieir nalive n.nliniuilily. More
over, Cniigrcss would not k justified in declaring that tlicy have a constnictive intent .
to rcliii(|uish (heir nationalily kcausc. acemdiug to Anieriam legal theory, neither the -

1

^'Section 801 provides for a loss of nationality hy the following means: (a) under
going a formal naturalixalion in a foreign coimtry; (l>) swearing an oath of allegiance
to a foreign state; (c) serving in the arnieil forces of a foreign state while having or
acquiring the nationality of that state; (d) bolding a government office in a foreign state,
for which only nationals of that sute are eligible; (c) voting in a political election of
a foreign state; ({) making a formal renunciation of Amencan nationality before an
appropriate officer of the United States; (g) being convicted of desertion from the
Armed Forces of the United States in lime of war; (h) being convicted of treason, or
of an attempt to forcibly overthrow the Government of the United States.

i*lt is unlikely that the court would have gone so far as to invalidate this section,
although a literal interpretation of the court’s language might so indicate.

1*161 Fed.(2d) 860 (C.C.A 1st 1W7).
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ngnt to vote nor the doty to serve in the armed forces arc exclusive ai.ributes of
dtixauhip. Our Selective Service Act provides for' the drafting of resident-aliens,**
and some states have allowed resident-aliens to vote.** If aliens may serve in the United
[States Army, or vote in American elections, and yet remain aliens, it does not appear
reasonable for Congress to say that American nationals may not do so in a foreign
country without constructively intending to lose their nationality.

It may be observed that, untlcr either of the above n)fiiti«»iicd three legal theories,
the court could have arrived at the same decision in regard to the particular facts of
the case. However, tlic general scope of the holding would have varied according to the
theory used. It may well In; tliat the hroad restriction which this <i|>inion ttnimses upon
Congressional power to reKulair iiiraiiH of rspatriation will not Ik* nplield in the future.
As to tlie uneoiistiUitiimaiily td Sri'tioiis HOI (c) nml 801 (r), this dreislou »[i|)cars to U-
good bw.

'  However if Sections 801(c) and 801(e) were held invalid while the remaioinf
provisions of Section 801 were held valid, a serious difhculiy might arise, because the
Court of Appeals for the Ninth Circuit has held, in the recent case of A'cttaiito f. f/mted
Stoies** that the means of expatriation provided by Section 801 were exclusive of other
means.** This was a treason trial of a dual national, in which 5^ciion 801 was held not
to be a defense because tlic defendant had not done any of the acts set out therein.
It may be observed that, in many treason cases, Section 801, and particularly Section
801(c), would be a defense because acts of treason are most often committed during
military service in time of war. If Section 801 were held unconstitutional as a whole,
tha the defen^t could still plead expatriation as  a defense and, as in cases prior to
Section 801, the jury would determine as a question of fact whether his acts had
amounted to an election of nationality. His military service would at least be admissible
evidence. Yet if some provisions of Section 801 remain valid while Section 801(c) is
held invalid, then the rule of exclusiveness will operate to exclude military serrice,
not only as a total defense, but even as evidence of an intent of expatriation.

Such a result would be unfair to the many dual nationals who consider themselves
citizens of their ancestral country without being aware of the fact that they also owe
allegiance to the United States. Often the principal evidence of their state of mind is
tbdr voluntary entry into military service. This evidence should be admissible to show
_ intent of expatrbtion as a defense against a charge of treason. The Supreme Court
could solve this problem by reversing its holding that the means of ex'patriation provided
in Section 801 are exclusive of other means.—Nnt. Lcytok.

an

CoNSTTrtmoNAi, Law—Dut Process or Law—CoMPUi.soRy Assicntd Risk Law
Ik AUTOMOBH.E Liabiuty Insurance—.Plaintiff, an unincorporated assodation, was
formed to write automobile insurance to a select group of members, at a lower cost than
the prevailing rate. In 1947, the California Legislature passed the Compulsory Assigned
Risk Law,* which provided that the Califomb Insurance Commissioner should approve*
a reasonable plan for the equiuble apportionment among insurers of applicants who are
in good faith* entitled, but unable, to procure insurance through ordinary methods. It is

*®Selective Service Act, Act of June 24, 1948, t625, H 62 Stat. 605, SO U.S.C
(1946 e<L, Supp. Ill) 454.

»«2 Am. Jut, Aliens (1936), 472, |19.
»n90Fed(2d) 506 (CA.9ib 1951).
s*The constitutionality of Section 801 was not challenged in this case.

*Cal.Stats.(1947), cl20S, p2714; Cal.Ins.Code (1949), §§11620-11627.
>CalAdm.Cbde (1948), TiUe 10. §§2400-2498.
●Cal.Adm.Codc (1948), Title 10. §§2430-2431.
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CITIZENS

TliU Title includes persons within the allegiance of the United States or of any of the sereral state*;
and incidents of citizenship; and rights, privileges and immunities of citizens in general, as dis-

ished from mere residents or aliens.
istore

liflgU.

la «*»«» TlUa, treated elnewhree la tlale weric, pm X>Mcrtpll*«-H'*rd laAax

Analysis

Citizen defined and nature of citizenship—p 1127
Double citizenshijv—p 1131

Acquisition of citizenship—p 1132
By place of hirlh in general—p 1132

— I^iw of the flag—p 1134

By parentage in general—p 1134
Children of ambassadors, consuls, and military officers—p 1136

Children of alien p 1137

§  1.
2.
3.
4.

S.

6.

7.

Illegitimate children—p 1138
— By marriage to citizen—p 1138

 By cession of territory—p 1139

  By admission to statehood in Union—p 1141
Loss of citizenship by expatriation—p 1141

  Right of expatriation—p 1142
 What constitutes in general-p 1142

 Marriage to alien—p 1147
  Effect of expatriation—p 1149

Evidence of citizenship—p 1150

a
9.
10.
11.
12.
13.
14.
15.
16.
17.
la

word "civis.”l It is not a term of exact mean

ing it is capable of more meanings than one,*
and has been variously defined.* . In its primary

sense it signifies one who is vested with the free
dom and privileges of a city,^ a freeman of a city,

as distinguished from a foreigner, or one not en
titled to its franchises an inhabitant of a city;

a townsman.^ In a larger sense, the term denotes
one who, as a member of a nation or of the body

politic of a sovereign state, owes allegiance to. and
may claim reciprocal protection from, its govern
ment;^ and it is sometimes defined as one who is

domiciled in a country, and who is a citizen, al*

- 1, Citizen Defined and Nature of Citizen
ship

a. Gtizen

b. Citizenship

1^. Citizeii

citizen" Is derived from the Lslln word

●iIvU,” variously deflnsd. In Its primary
’

The term

 It refers to sn Individual In respect of his relation
’ connection with, a city. In a larger senae. It de-

who. as a member of a nation or of the body
ooverelgn state, owes allegiance to, and may

irnM
to,
ROtei 0"*
Mlltle of »
^lin reciprocal protection from, Ite government,

citizen” is derived from the LatinCl
The term

not entitled to political piivllarea.*
—Dlllatvay v. Burton. ISI It. 17.
236 Maaa. 66S.

T. ILL—Greanouph v. Tiverton Po
lice Comra., 74 A. 78C, SO R.L SIX.
21S. ISC Am.S.IL 06S.

11 C.J. p 778 note 8. ^
& U.S.—The Northern No. 4L D.C

Flu.. 597 F. 343. 841.
lows.—dlvlc Trapwvement L>earue

of Toledo. lows v. Hsnson, 114 N.
W. 755. 7S3. 181 lows 887.

Mass.—Dlllawny v. Burton. ISI N.&
13. 17. 22C Mass. S6I.

4k Iowa.—Civic Improvement Liesaue
of Toledo, lows V. Hanson, 164 N.
W. 752, 763. 181 lows 827.

a. Go.—White v. Clements. 80 Qa.
232. 259.

11 C.J. p "72 note 1.

& R.I.—Greenouffh v. Tiverton Po
lice Comrs.. 74 A. 785. 80 R.L 212.
215. 130 Am.S.IL 958.

11 C.J. P 773 note 2.

"Xabsbitant of s city or town, who
enjoys Ua freedom and prlvtlcires, ss
dlsilnauishud from sn siluu. or ooe

^ Oa.—^hlta V. Clemenu. 81 Oa.
J82. ti*.

U C.J. P
Mas#,—Dlllswsy v. Burton, 168

^*‘c. 13. 3t, 226 Maaa. 608.
Prowd V. Gore, 207 P. 490,

111. 67 Cal-App. 458. .
j^__j^penier v. QrlCBn, 88 So. 839.

143, 146 La- 684, quoUnc Corptia
Zsrts-

-Qfhwif V. Lumbermen's lodein-
Sxchsnsa. CivJLpp.. 204 &W.

Tea-
slir
*32. 3^6.

● j tJ- P
1127



14 C.J-^ f-
CITIZENS

IX
which it *

frequently dependent on the context in
found, and the word must always be taken in

which best harmonizes with the subject

in which it is used.^* One may be consiiicrw

ih«

sense
ter m

f

naturalized, in such a
though neither native nor

he takes his legal status from such coun-tense that

try.*

a citizen for some purposes and not a citizen
,  for instance, for commercial

or

Ollier purposes, as

In English law a citizen has been defined as an
inhabitant of a city a freeman who has kept a

family in a city;^» the representative of a city in

parliament.

In American law “citizen" is variously defined as

one who has a right to vote for representatives in

congress and other public officers, and who is qual
ified to fill offices within the gift of the people; one
of the sovereign people; a constituent member of

the sovereignly, synonymous with the people a
member of the civil state, entitled to all its privi

leges;^^ ' free inhabitant bom within the United
States, or naturalized under the laws of congress

political sense, one who has the rights and
privileges of a citizen of a state or of the United

States.^^ '

12

in a

The particular meaning of the word “citizen" is
i

Tex.—Ozbolt T. Lumbermen'B Indem

nity Exchange. Clv.Ajjp.. 204 8.W.
2S2. 253.

11 C.J. p 771 note 4.
Necessity to czi.'^tence of state or

nation ece the C.J.S. title Interna

tional Law I 4, also 33 C.J. p 412

notes 13. 14.

9, ILL—Greenough v. Tiverton Po
lice Comre.. 74 A. 785, 30 ILL 212,

21G, 13C Am.S.n. 253.

10. n.I.—Greenoueb v. Tiverton Po

lice Comra.. 74 A. 785, 787. 30 It.I.

212, 215. 136 Am.S.IL 952, quoting
Bouvlcr I«.D.

' U C.J. p 773 note 6.

U. U.S.—U. S. V. Rhodes. C.C.Ky.,

27 F.Caa.No.16.151. 1 Abb. 2S.

11 C.J. P 773 note 7.

la. R.I.—Greenough v. Tiverton Po

lice Comrs., 74 A. 7S5, 7S7. 30 R.I.

212, 21S. 136 Ain.S.lL 953. Quoiinc
Bouvlcr L.D.

11 C.J. ]> 773 note 8.

13. U.H. — In ro M- Inlonli. D.C.

Wii.tli.. 13 l''..sn|iii. 177.
Iowa.—t.'lvie Impmvmriit l.icimie of

Toloiln. inwa V. IIiihmuii, 164 N,W.

702. 753. 181 J«wu 337.

11 C.J. p 773 notes 9-11.

14u R.I.—Greenough v. Tiverton Po
lice Comrs.. 74 A. 785. 7S7, 30 ILL

212. 215. 136 Am.S.IL 953. quoting
Bouvlcr L.D.

U C.J. p 774 note 12.

^Obligations and Mgbts
(1) “As a cltlxen. one sustains so

cial, political, and moral obligation
to the etate and possesses social and

political rights under the Constitu
tion and laws thereof.*'—Baker v.

Keck. p.C.in.. 13 F.Supp. 486. 487.

(2) "Congress cannot exclude from
the United States any cltlsea of the

United States, un

(3) "A cltlxen

some

contrary, by som

15. U.S.—United

17. Cal.—rrowd

813, 146 Lu. 5
N.Y.—Union Ho

19. U.S.—The

purposes, and not for political purposes.*^ So. >
person may be a citizen in the sense that as such
he is entitled to the protection of his life, lil»cf'>-

and property, even though he is not vested wii**
the suffrage or other political rights.20

There are two classesCtasses of eitisens.
citizens, native-born citizens and natuMlized cm-

A "natural-boro American citizen" means

an American citizen who has become such at

moment of his birth.**

zens.

Particular persons or entities as ctliscns. A state
is not a citizen,** nor is a levee district,** nor is *

joint-stock association.*® The status of a corpora*
tion as a citizen is discussed in the CJ.S. title Cor*

Md.—Hlsewlck ▼. Davis. 19 Ud 82.
Mass.—Judd T. Lawrence, 1 Cuih

less convicted of a
criminal offense, or unless be Is a
fugitive from Justice of some foreign
state which demands his extradl-
tlon.**—U. S. V. Todd. C.C.A.N.Y., 2S5
F. 523. 527. 2« A.L.R. 1316.

531.
R.I.—Greenough v. Tiverton Poli«

Comrs.. 74 A. 785.-30 ILL 212. »*
Am.S.R. 953.

11 CJ. P 776 note 29.of a Stole Is one
who Is entitled to every right en
joyed by any one, unless there be

oArmative declaration to the

30. Mass.—Dlllaway v. Burton. Ill
N.E. 13, 17. 226 Mass. 568.

31, N.T.—Johansen v. Staten
Shipbuilding Co.. 6 K.E.2d 68. 70.
272 N.Y. 140, reversing 283 N.T-S-
S66, 246 App.Dlv. 887.

e authority clothed
with the power, under our form of
government, to make the exception."
—White V. Clements. 39 Oa. 232. 2G1.

Citlsea set bona a eltlxea
A citison who was not bom t dl**

xen is a naturalised cltlxen—JoUnn*
sen V. Staten Island Shipbuilding Co-
5 N.E.2d 68, 70. 272 N.T. MO, revers
ing 282 N.Y.S. 266. 245 App.Dlv. :*7-
Nalurallxatlon in general see Allens

II 131-170.

33. Fhlllpplno.—Roa r. CoMrrlnr of
Cimtimts. 23 riillippliK' 31.*-. S'-L

3X U.3.—MlimcHola v. Nor(h«-rn i*'"
curlllfs Co.. MImi.. 34 a.CL t^**
im U.S. 48, 46 l.„l':a. 870.

U C..L p 774 iiolu 13.

 States v. Morris.
D.C.Ark.. 125 F. 332, 325, quoting 1
Kent.Comm. 292.

la. U.S.—Baldwin v. Franks, Cal.. 7
S.Ct CSC. 662, 120 U.S. 678, 30 L.
Ed. 766.
Xa the coastltntion and laws of the

Valted States, the word "cltlxen" Is
jri'ni'mlly. If not ahvnys, used In a
I>i.I111i-aI Ht'iiMO, to ilfnlKiiiilo min who
liiiM lltii rInlilH iiinl |>rlvlh't;i'M of a
I'lll/.mi uf u Hlnlii or of the Unllvil

llaUIU’In v. KraiiUa. suprit—
Ihiriliiii: V. Slimilmd Oil Co.. C.C.1H..
1.S3 K -131. 424.

Status of state under stntutel
Authorising removal of causes to

federal courts because of diversity of
cltl*cnship see the C.J.S. tlile 7^^*
mov.tl of Causes i 109, also 51 C.J. P
263 note 8.

Conferring Jurisdiction on fi’derni
because of diversity of cill-courts

 v. Gore, 20? P. 490,
491. 57 Cul.App. 458.

U C.J. p 774 note 16.
1C. Col —rrowd V. Core, 207 P. 490,

491. 57 Cal.App. 458.
l.;i.—I.●'iH'ii.siT V. Crilliii, S3 So. 839.

81.

zenship sec the C.J.S. title Federal
Courts I 65. also 25 CJ. P note

tel Co. v. Hersee. 79
N.T. 454. 461. 35 Am.R. 636.

11 C.J. p 774 note 21. 43.
FrlendschafL K.C.. 3

Wlieau 12. 4 L.Ed. 322—Murray v.
Schooner Charming Betsy, 2
Cranuh 64. 2 X,.Ed. 208—U. S. v.
enucs. 25 F.Cus.Nu.lC.:0C. 1 Pet.
C.C. 159. a Whcel.Cr., N.Y„ 308.

3^ Ark.—SL Louis, etc., R- Co.
Jackson County Levee DlsL No. 8.
145 S.W. 892. 103 Ark. 127.

35. U.S.—Spencer T. Patey. N.T.. 243
r. 655. 166 aOA. 253.

1128



CITIZEUS \ 1
,C.JJ S.

dtiiens” or “in-in the same sense as the term

habitants” when applied to persons owing allegi
ance to the United States.*^

67 notes 34ito 39.
§ B. also 14 C.J. pageration'

u;«men may be citizens.^* as may also minors;*’

Z wnn “citiicns," .5 in . docst 28
include female citizens-

or color is not in general involved in the

meaning of the term “citizen. -»

There is some confusion in legal nomenclature

in respect of the terms “citizen,” “inhabitant,” and

resident.”*^ “Citizen" is not necessarily synony-

convcrtible term, with “inhabitant”*® or

resident, and in some cases the distinction is

Citizen” is, however, sometimes used

tt

mous, or a

important.**

,i always

Race

finitioo or

compared vHth, and distinguished from,

Wliile the words “subject” and "citi*
words of ilifTiTeni int- syiM»nyimni'-)y with -such terms** witliout any im-

f political or civil privileges. ‘
40 It mayplication o

t,^ terms

have been regarded as

JO and it has been stated broadly that the term

is never used of the people in a monarchy,

idea not enjoyed by stdijecis,

Mn

irt,

itizen
it involves an

indicate a permanent resident,®’ or one who remains
for a lime, or fr«Mii lime to lime.

42

w-it. the inherent right to partake in the govern-
« the term “citizen," in the Unitc'cl States, is

lo the term “Mihjrct" in ih.* eon

the change of phrase has resulted from

of government.** As used in a treaty,

subjects** when applied to persons owing
foreign country has been construed

33

change

o a

ace
Citizen is not in general synonymous with “elec

tor” or “voter.”®* 1ml it is sometimes said that "citi-

is the ojoivah'iii of eheior, or u ]icrson enti

tled lo vole and enjoy ihc general political privi

leges of the government under which he lives,
and the word is sometimes so used in statutes, con

stitutions, and city charters.®* So, as a rule, one

zen

44

ent

uilognus

w;

',c term

Icgiance

ie
M

t

Sa. U.S.—Tr»vl» ▼. Tal« h Town#34. U.S.—The Pltarro, Qa., 2 Wheat.
227. 244. 4 L.Ed. 22C.

35. Iowa.—Harris v. Harrli, 216 K.
W. 6C1. 663, 205 Iowa 108.

36. Iowa.—Karrle v. Harrla aupra.
Ua.—Lepenser v. OrlfTln, 83 Bo. 839.

843. 146 La. 684.
Tex.—Ozbolt V. Lumberman's Indem

nity Exchange. Clv.App.. 204 S.W.
252. 253—Ulltnnn v. State. 1 Tex.
App. 220, 222. 28 Am.H. 406, QUOl-
InR Dtirrltl L.D.

11 CJ. p 774 nuto IT.

Key V. Schneider, 221 S.W.
●«0 906. I’O Tex. 869. denylnf re-

218 S.W. 479. 110 Tex. 369.
774 notes 24, 22 [bj.

^fore adoption of tbe four-
aasadmeat of the constitution
United States, which express-

thal all persons bom or
in the United Slates and
the Jurisdiction thereof
of the United SUtes and

beerlor
1 C.J. P
SveB

»CBtU
C the

declares
sturali**<*
jbjecl to

citixens

Mfg. Co.. N.T., 40 S.Ct. 328. 23~
262 lj.sr 60. 64 L.Ed..4ig,^ pflirminc
262 P. 676._

39. U.S.—Clark v. Doherty, D.C.
Mich.. 38 P.Zd 123. 126.

Ark.—Jonesboro Trust Co. t. Nutt.
176 S.W. 822. 224. lit Ark. 861.

Cal.—Prowd V. Gore, 207 P. 490, 491.
67 Cal.App. 418.

Iowa.—Civic Improvement League of
Toledo. Iowa v. Haneon, 114 N.W.
762. 753, 181 Iowa 827.

Tex.^Oallaeher v. Oallaaber, Civ.
App.. 214 S.W. 616. ilT.

11 CJ. p 774 note 18.
Cltlsen of place where donloUed

It has been stated broadly that
one Is a etttsen of the place where be
has hie domicile or home.—Slovene v.
Lanvlll. 84 S.W. 113. 118, 110 Uo.
App. 140.
40. Cal.—Prowd V. Oort, lOT P. 490.

491. 67 Cal.App. 468.
11 C.J. p 774 note 18.

41. La.—Lepenser v. QrlOla, 18 So.
839. 843. 146 La. 684.

11 C.J. p 774 note II.
43. N.Y.—Union Hotel Co. v. Ilersee.

79 N.T. 461, 461, 36 Am.R. 636.
43. Mo.—State v. Howard County. 2

S.W. 788, 90 Mo. 693.
Wis.—In re \Vahlltz, 16 Wls. 443. 441,

89 Am.D. 700.
11 C.J. P 774 note 26.
44. Iowa.—Civic Improvement X<earue

of Toledo. Iowa v. Haneon. 164 N.
W. 762, 763. Ill Iowa 827.

48. Ark.—School Diet. No. 11 v.
School Dist No. 2C. 39 S.W. 160. 62
Ark. 642.

11 C.J. P 775 note 26.

the itot* wherein they reside, wo-
had all the quallAeatlons of

were citizens.—Minor v.

re
f

who)CD

,»t»”eu. Mo.. 21 wall., U.s:. 162,
uSoiT.7
,  ofc.—Wray v. Harrison, 42 S.E.

181. »**- ●*●
774 notes 24. 22 [a].1 CJ. P

37. U.S.—Travis v. Yale A Towne
Mftf. Co.. N.T.. 40 S.Ct. 228. 231,
VrVru'sr'CO. 64 L-Ed. 460. alllrminK
865 V. 67i:

Cal.^^-’rowd v. Gore, 207 P. 490, .491.
67 Cal.App. 468..

La.—Lepenser v. Griffin. 82 So. 139.
843, 146 La. 684, quottnc Corpns
3ozls.

Pa.—In re Talat. 19 Pa.Dlst. & Co.
498. 499.

S.C.—I-a Touretle v. McMaster. 89 S.
E. 398. 400. 104 S.C. £01. afllrmeil
39 S.Ct. 160. 248 U.S. 465. CS L.Ed.

.« r.a.—Wray v. Harrison, supra.
I’c.J. P ”®

-a. Cal.—Pzowd v. Gore, 207 P. 490,
491. 67 CaUlpp. 490. 67 CaLApp.
468.

●1 C.J. P ”* **●
●●rlrUcse of naturalization as de-
‘ p,ndent on color or race see Allens

1134.
» Ky Amy T. Smith, 1 Lite 326, 362.

Tex.—Ozbott V. Lumbermen's Indem
nity Exchanffo. Clv.App.. 204 S.W’.
252, 263.

11 CJ. p 774 noU 17. '

333.
Oa.—White v. Clements. 29 Go-

333, 860.
A N.C.—State v. Manuel, 122 N.C.

111. 1*3-
CJ. p 778 note 4 [el.

mature of tazms
ij^e terms “subjeer’ or '●citizen"

relative: they refer to the sov-
where the diaeussion arises.

Jl.

11

are
aretrnty
^

JZesideBt and mot eltUan
A person does not have to be a

cltisen In order to be a resident.-
In re Taiat. 19 Pa.DlsU * Co. 498.m

IVoBzesldsmt nay be a cltisen.
Ky.—Curd v. Letcher, 8 J.J.Marsh.●sd V. Head. 6 Call., Va., 160, 190.

^ Aoana J.
^ )f.C.—State V. Manuel, 20 N.C

X28. 129.

443.
N.Y.—Union Hotel Co. v. Hersoe. 79

N.Y. 464, 36 Am.n. 636.
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ClTIZSIfSn 14 C.J.S.

who has the ri|rht to vote for ovil cgtxfa and is
himself qualified to fill elective offices n a dtizen.^*

*T«^payer** has been disringnisfaed from **citi-
WIT

and may be defined and the privilege Umited by
congress.^* n , ,,

The possession of political rights is not essential

to citizenship;^^ although an early case is to the
contrary.**

In view of the fact that the term “citizenship"
carries with it the idea of connection or identlEa-
tion with the state and a Dartidpation in its func~

tions, it implies much more than residence.** and

“residence” and “citizenship" are not synonymous,
nor does one include the other.*^ In this conncc-

^n, it has been pointed out that citizenship is a su*
tus or condition, and is the result of both act and

intent,** and that a person may reside in one state
and be a citizen of another.**

While it has been suted broadly that “domicile"

and “citizenship" are subsuntially synonymous
the terms are not always synonymous.** When

used in a national sense, the terms are distinguisha

ble,** but it has been held or recognized"that “sute

II

li

ten.

^ Sometimes the words “town" and "^citizens" are
used synonymously in a statute.**

K OitUessliip

●●citizanship** to th* tUtua af Mnf a cMtaan: tha
iwvtactlon,torfn rafara to tha ratatlon ot allielaaaa

IdantMeation with tha atata, and a paftictaation In (ta
funetlans.

Gdzenship is the status of being a dtizen;**
membership in a political society,*** membership
in the political civil community of a state ,-*^ the
relation of allegiance and protection between in
dividuals and their country.** The term
witb it or implies membership of a nation,** the
jdea of connection or identification with the state
and a participation in its functioos.** It is a term
of municipal law.** Citizenship is a ppljr^i status

carries

4C Ain. Qardina t, JafftrsoD Couo-
tr. 41 So. 711. ISO Ain. ISS.

U CJ. p 77S nou 27.
4T. Flk—Belmont y. Town of Gulf-

port. lt2~Bo. 10.
Okt.—Domler v. Slnta ax rel. Prunty.

SI P.Sd ion. loss. 17» OkL S32.
4a On.—Mneon, etc., R. Co. v. Oil>-

●on. 11 8.E. 442, SB Gn. 1, 21 Am
S.R. 128.

®a Phillpplna.—Ron y. Cellactor of
Custoenn. 21 Phillpplna 118. 282.

**■ U.8.—Ex pnrta (Ns) Funs Sins.
D.C-Waxh.. S F.2<1 670.

**● U.S.—United State* v. Uorrln,
D.CLArk.. 128 P. 222. 328.

11 CJ. p T74 note 22.
*a Rr.—Amy y. Smith, l Utt. 22C.
U CJ. p 774 note 22.

4a Pn.—L«ah t. Leah. 13 Pn.Diat. **● U.S.-41nker y. Keek. D.CIIL. 13
F.Sarp. 48S. 487.

11 CJ. p 776 note 38.

●0. X7jS.—Robertaon y. Ceaae, Tex.,
^U.srs46^n8. 24 TI’gI.~7057—
Stndtmuller v. Miner. C.C.A.N.T.,
11 PJd 732. 734—Uokcr y. Keck. D.
CJIL. 13 P.SUPP. 488. 487—CoHlna
T. City of Aahinnd, D.C.Ky., 112 F.
178. 177—Parker y. Overman, Ark.,
II How. 137. 141, 16 L.Ed. 318.

HI-—State Public Ullllllea Commta-
alon V. Early, 121 N.R C3. 6S.-28C
111. 4C9.

Mlaa.—Enoch* y. State. 97 So. 834.
637, 32 Mina. 107, eltlns Corpoa
Zaria.

Oiiio.—Liiriuii T.
Co.. 140 N.E. 94. 98, 107 Ohio St.
182. nfOmilns IS Ohio App. 371, and
error 41amlai«r<l 4C S.CU 97, 2CI U.
«. r,z9. ur.i, H.S3.

'●MMiHoiaiv'-iill li V. Ov .'4jirU*. C2
Pa..SuiKT. 181. 1S7.

S.C.—La Tourette v. McMoater. 89 S.
K. 3SK. l(U s.<\ r.«l. i.nhni<-«]
39 H.tn. 16«. :4K IJ.S. 4C0. C;i RE.I.
*63-^iJuiMM»lnira v. Wins*. 10 8.14
107, no. 31 S.C. 427.

Tex.—OxImU V. Lumbermen'a Indem
nity Bxebnos*. C1V.APP.. 304 &W.
283. 283.

11 CJ. p 771 note 38 [a].
As to Jurisdiction of federal courU

'  oo srouod of dlveraity of citlxen-

827.
11 CJ. p 776 note 3L

v. Wicker. su|idl

aa. U..S.—llnnlliis V. Slamlitrd Oil
Co.. C.C.111.. 182 F, 421.

11 CJ. p 778 note 32.

U.S.—Ex pnrle IN?) Funs Sins.
D.C.Wnnh.. G K.2il C7n.

54. U.S.—Baker v. Keck. D.C.III.. 13
F.Supp. 4S6. 4ST
noko Times Co.. D.C.Vn., 2.';2 K.
910. 914—Iliirdltu,* V. .Standard Oil
Co.. 182 F. 421. 434.

Abooace
While a temporary absence

IVmiMylvnnla R.

l-n.

PunnIII v. Uoit-

may
a state

ship St* th* CJ.a title Fedenl
Courts I IS, also 28 CJ. p 741. not*
49.

6L 8.C.—La Tourett* y. McUaelor-
39 S.E. 298, 400, 104 S.C. 601. af>
firmed 29 aCL 180, 241 U.K Hi
S3 L.Ed. 362.

«a U.S.—Sharon y. Hill, C.C.C1I-
2S F. 337. 342. 11 Sawy. 291—ICem*

Y. Brockhnoa, CCWla- I F
762, 783. 10 Blaa. 128.

111.—State Public UUlltles Comml*-
alon V. Early, 121N.E. S3. 86. 365
111. 469.

Tex.—Otbolt T. Lumberman's Indam*
nlty Exchansa, ClYj^pp.. |04 aW.
283. 253.

IX C.J. p 778 note 38 laj.
aesldcae* and Intaat

An adult parsor. cannot become »
citizen of a state by simply Intend-
ins to, nor does anyone become aucb
clllxcn by mere raaidcnce.
Idcnca and tha Intent must coexist
and correspond—BiseJe v. Oddie. CC
Nov.. 128 P. 941—Sharon v. HIIL C.
C.Cnl„ 28 P. 337. 11 Suwy. 291.
63. Miss.—Enocha v. State, 97 80.

634. 637. 133 Mlss. 107. eltlns Cox-
jrna yacla.

11 C.J. p 776 note 38 [al.
04. lf.S.--IS;ik.T V. h'l'uk, D.C.III.. IS

R.Supi). 4HC. 487 — Itardliic V.
Siandord Oil Co.. C.C.IIL, 182 F.
421. 423.

na

The res-

1

'la- -U.S.—Lurla y. U. S.. N.T.. 34 a
Ct 10. 231 U.S. 9, 22. 68 L.E<L 101
—Pannfll v. Roanoke Times Co., XX
C.Va., 262 F. 910, 914.

51, U.S. — Pioneer Southwaatera
SUfea V. Wicker. CC_A.Cal„ 60 P.
fd ssimiT"  —

PrlYllesea'
"Cltlzcnahlp means membership la

the political civil community of a
etate. ami entUk-a one to Us prlvl-
l«S«s."—Pioneer Southwestern Stases

suspend the relation between
and lu cltlseas, bis Idenilflcailon
with th* state reoialns where he In-
ende to return.—Ponnill v. Roanoke
rimes Co., D.C.V*., 262 F. 910.

68. U.S.—PannlM v. Rnnnnke Tlmw
Co.. D.CVn.. 382 F. 910, 913.

Mas*.—Dlllawoy v. Burton. 183 N.E
13. 17. 228 Maas. 668—Borland
Boston. 132 Maas, II, 9I, 42 AmJt-
424.

60. Vt—Stale y. Jackson. 86 A. 657.
79 VTriOf, 516, S L.TCL.N.S.. 7ih.“

il CJ. p 776 oote 3L
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CITIZENS I 2C.J.S.

cimenshlp In tht state In which the partleulcr Individual
resides.substantially synon-^Hrnnshio" and ''domicile]]

Lnus‘^ 'Ihe view has been taken, however, that

SoffliSe" and “state citirensbip" are not synony-

JOOU9 where, no new domicile in fact having been
acquired, domicile exists only by legal fiction and
describes the state in which a citizen of the United
States orice had his home but to which he intends

are

In the United States a double citizenship exists,
for the term applies both to membership in the

nation considered as a whole and to membership in
the state in which the individual may reside. The
citizens of the United States resident within any
state arc subject to twq governments, one state and

Ihi- riiluT iiniinnril. I-'vrry citizen owes allegiance

to liuih of ilti si- giivcrmnciits, and, within their re

spective splivrcs, must be obedient to the laws of

each. In reairn he is entitled to demand protection
from each within its own jurisdiction.^^ There is
a clear distin<-iiun hciwcen national citizenship and

state citiz.eiiship.^S lly the provision of the four-

icrnlh aiut-iiiluu'ul of ihc rmisiiiuiion of the United

Slates, which declares that all persons born or nat

uralized in the United States, and subject to the
jurisdiction thereof, are citizens of the United

States and 6f the state wherein they reside, it is
definitely settled that citizenship of the Unit^
States IS paramount and dominant and not subordi
nate and derivative from state citizenship.*^*

68
never to return.

Ciiizcnsliip" in ihc sense lhal ii d.serihrs the
of a citizen of the Uniic<l Stales in termsStatus

of the unequivocal relation between every American
and his country which binds him to allegiance and

pledges to him protection has iK'cn distinguished
from “citizenship of domicile,”*® “diplomatic cili-

zcn.ship,"’® ami “judicial citizenship.
71

As distinguished from “alienage” the right of cit

izenship is a national right or condition and does

not pertain to the individual states separately con-
sidcred.®^

Jnternationol citizenship. There is no such thing

international citizenship.^*as

A citizen of the United States is one who is bom

within the limits of, or who has been naturalized

by the laws of, the United States. Generally

^ Cal.—K. Taahlro v. Jordan, Sir
r. 846. 201 Gal. SSI, 61 A.L.R. 1271.
certiorari granted Jordan v. K.
Tushlro. 48 B.CL 827, 277 tJ.a 110,
72 L.Ed. 997. and afflrmed 49 &CU
47. 271 U.8. 122, 72 L-Ed. 214.

11 CJ. p 776 not* 41.

Double Citizenship

In the United States there la uaually a double or
dual eltizenahip. that la citizenship in the nation and

§2.●A'

which may be claimed by one who
has decUircd hin intention to become
n citizen hereafter."—U. S. v. Uar-
n.aud. supra.
71. U.S.—U. 6. V. Darnaud. aupr^
11 C.J. p 776 note SS [a] (1).
Meaning of “Jadlcial elttBaashlp**

eltizenihlp . . .
applies only to the Quaatloo whether
the party can sue or be sued in the
courts sof the United States, or
whether their litigation must go over
to the state courts.*'—U. 6. v. Dar
naud. aupra.

(2) "Judicial citizenship, or that
species of citizenship intended by the
Constitution and law of Congress. In
reference to the Jurisdiction of the
courts of the United States, is noth
ing more or less than residence or
domicil in a particular state, the
person claiming to be a ellisen of
such state being, at the same time, a
citizen of the United States."—Head
r. Bertrand. C.C.Pa., 20 F.Cas.Ko.ll,-
COl. 4 Wqsh.C.C. 514.

(1) "Judicial

P7, U.S.—Baker v. Keck, P.C.IU., 12
y,SupP- 486. 46~.

mss.—Enochs v. State, 17 So. 634.
637. 132 Miss. 107.

11 C.J. P 776 note 27.
Abssnes and Intantloa to rstnzm

Where "doinlclle" means "home,”
and describes the state in which a
citizen of the United States has his
home, and to which he intends to

if absent, ‘‘domicile'' is usual-return

Distlaetloas ia rights
The rights of a person, who Is a

citizen of the United States and also
a citizen of a state, under one of
there govemraenu are dlfTerent from
his rights under tbs other.—U S v
Crulks^l^ Ls._, 92 U.S. 841. 2l'saST

)y, If not always, eaulvalent to "state
— ronnlU V. noanoko

D.C.Va.. 262 P. 910. 913.
eltlzonahip.
Tiroes '■

to Jurisdiction of federal eourU
ground of diversity of citizen

ship see ths C.J.S. title Federal
Courts i 66, also 26 C.J. p 748 note

AS
on

Constitutional prevlalons
rights, privileges, and Immunitlas
of citizens of United States and of
states see the C.J.S. title Constitu
tional law H~?86^FBr~alap li g,J.
p 1108 note 48-^ llll note 91.

Protection of civH'rVghts by federal
or state legislation in general see
the CJ.S. title Civil BighU | 2.
also 11 C.J. p 802 note 20 to p lOi
note 61.

to

47.
fig. U.S.—Pannlll v. Roanoke Times

Co., supra.
<t9. U.S.—U. 8. V. Darnaud. C.C.PL.

26 F.Cas.No.14.918, 2 Wall.Jr. 143.
11 CJ. P 776 note 33 [al (1).

of ‘‘elttzeashlp of domicile”
"Tbe citizenship. If you may call

it so, of the man who comet to be a
guest upon your shores, and who is
●ntitled to protection. Just as the
stranger becomes a member of your
household when you invito him to
stay for the night,"—U. S. v. Dar-
aaud. supra,
ra U.6.—U. 8. V. Darnaud. supra.
11 CJ. P 776 note 23 [a] (1).

i«f of “diplomatio eitUmship”
"That grads of inchoate eiliseosblp

78, Conn.—New Hartford v. Canaan.
6 A. 360. 64 Conn. 39.

K.T.—Lynch v. Clarke. 1 Samlf.Cb.
76. U.S.—Arver v. U. S.. MIbb. A W.

Y.. 38 gJCLjfsr 246 U.S. 141 at
L-Rd. Ann.6K3.
Cas.lOlSn SSfr—Butchers'. Benevo
lent ASSOC. V. Crescent City L4ve-
stock Landing, etc., Co., 16
WalL 26. 21 UBd. 294.

11 CJ. p 776 note 32.
7X Philippine.—rioa v. Collector of

Customs. 23'Philippine 216.
74. U.S.—Scott V. Sandford. Mo^ 19

How. 293. 405, 15 L.Ed. 6'JL
11 CJ. p 776 note 40.

77. Cal.—Prowd v, Oora 207 P. 490,
67 Cal.App. 468.
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14 C.J.S.CITIZENSi 2
essentially change the fundamental rclaiions of

citizens of those revolting states to the federal g*’’
emment, as established by its constitutiort
they still owed paramount allegiance to the
ernment, and continued to be citizens of the
States.®^

citizen of the United
speaking. » person who is a
States and a resident of, or domicile in, a particular
state is necessarily a citizen of that state,^* hut,
notwithstanding the provision of the fourteenth
amendment of the constitution of the United States
whidi declares that citizens of the United States

citizens of the state in which they reside, there

jnay be a temporary residence in one state, with in
tent to return to another, which will not create cit

izenship in the former.’® A person may be a citi-
izen of the United States, and not a citizen of any

particular state.®® This is the condition of citizens
rTsiding in the District of Columbia, and in the
territories of the United States, or who have taken

a residence abroad.®^

are

up

§ 3. Acquisition of Citizenship

Subjtct to etrtiin guatifleatlena in ttia Unlttd ®*^*^
the methoUa of acqulrlns eitizanahip ara by birth In v*

Unitad Stataa and by naturalization therein.

The Fourteenth Amendment of the United

constitution indicates the two methods by which »

person may become a citizen: (1) By birth m ̂
United States. (2) By naturalization therein.
This classification is not exhaustive, however,

will be shown in following sections, although it ha«
been stated broadly that citizenship can be aojuired

only by birth, or naturalization.®®

Questions as to naturalization are considered
the title Aliens‘§§ 121-170.

It has been asserted that by Spanish law, a P<^'

son may become a citizen of Spain by acquiring*
domicile within its dominions.®®

Aside from treaty provisions, considered in cer

tain aspects infra § 11, there is no international la''

by which citizenship may be acquired.
n

While it has been said that a citizen of a state

is a citizen of the United States whose domicile is

in such state,®® in a certain sense a person may be

a citizen of a particular state and not a citizen of
the ifni^d StatesT®® as. for example, an alien who

has declared his intention to become a citizen^ and

who is by local law entitled to vote in the state of

his residence, and there to exercise all other local

functions of local citizenship, such as holding office,

the right to poor relief, etc., but who is not a citi-
of the United States.®* Questions as to the

power of a state to confer rights and privileges on
aliens in general arc considered in the title Aliens §
6 b.

ztn

. %

I

By Place of Birth in General

Children born within a country, of parenU

subject to the Jurisdiction of such country, srt cltlW^
of such country, and the fourteenth amendment of »"●
constitution of the United States affirms this ruls.

Children born within a country, of parents
arc subject to the jurisdiction thereof, are citizen*
of such country.®® The provision of the {ourtccnih

07. Ky.—IIoBklns v. Oentry..,*^'iI:
_:SsT
11 C.j. p 777 note 60.
03. U.S.—Elk V. Wilkins. N*b.. 6 *■

Ct. 41. li: U.S. 91. 28 1*.E0. «<»●

§ 4.
who

who

ASHOC.

Nothing which a state can do will invest a for
eigner with the rights and privileges of a citizen of
the United States.®® While ciiizcnslup may be con
ferred by a nation or a stale, it cannot be cotiferred
by a political subdivision thereof, like a county.®®

Effect of attanpted dissolution of the union.
The attempt to dissolve the union by force did not

09. U..«5.—riiiUlxT*’ T'..'iiov.
V. Cr<!scciit Ciiy UvcHlork 1.aih1-
Inc, etc.. Co., L.U., 10 Wall. .20,
L.Ed. 394.

11 C.J. p 777 note 44.
01. U.S.—Ilcplmrn v. Elizcy, Vo.. 2! 11 C.J. p 777 note 61.

Cruncli 445, 2 L.E0. U83

TO. U.S.—Boyd V. Nobrnskft. Ncli., 12
S.CU 370. 143 U.S. 120. 30 I*EU.
103 Bradwell v. State ot Illinoist.
III., 16 Wall. 130. 21 1*E<1. 442.

11 C.J. P 777 note 43.
CoBaUtatloaAl and atatntory provU

aloBS
The provlsiona of the fourteenth

amendment declaring persons born or
naturalized In the United StatcH citi
zens of the Unll<’0 Kl:ti>-s {ind of U»*
state In which they rvsiOc, rmtl of
Gen.L. c 1 I 1. that all persons who
are citizens of the United Stuus and
who are domiciled In this common
wealth ara cltlzena ipereof, describe
persons who are entitled to political
privllecea md who owe alleffiance
to the nation and the commonwealth.
—Dlllaway v. Burton, 153 KB. 13.
226 Uaas. 668.

79. K.H.—State v. Stevens, 99 A.
723, 7» N.H. 268. UH.A.1917C 62S.

.S.—Tanuszauckos t. JlaHo'J
222 F. 122. 146 C.

.
83. Col.—Prowil V. Core, 207 P. 490,

67 Cal.App. 45S.
C3. Ind.—Mcl'imi I v. Sl.Uc. 90 Jn«l.

SS. Co., N.r.,
C.A. 324.

90. r.'rio nii'o—nntlistlnl V. Ihlii'*
a1. 1 I’oriy llico IVJ. 213.32'l.

ll C.J. P 777 note 46.
C4. U..^.—llanhnc v. Standard Oil

Co.. C.C.lll.. 162 F. 421.
BS. U.S.—Scott V. Snndford. Mo., 19

How. 393. 15 L.Ed. U91.
11 C.J. p 777 note 48.
Tower to naturalize see Aliens I 123.

1ft Puerto
rule

AccinlsltlOB of domicils
Kico durlaz Sponlab
■hows

Porto nice.—Battlstlal t.
supra.

91. Philippine.—Boa t. Collector
Cusloma, 28 Philippine 315.

9Z. U.S.—Blumen v. Haft.
78 F.2d 833. certiorari denied 51 ^
CU 248, 296 U.S. 644. 80 UEd. 45S-

Belaval

of

86. X.T.—Pco. V. Scanncll. 75 N.Y.
S. 500, 27 Misc. 346.

tV Va.—Deviinney v. Hanaon, 52 S.E.
603, 60 W.Va. 3.
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c;j.s

-mendment of the constitution of the United States

ftrsut.*"!-”"”” c°y J«idVTffinns“th. ancient
cititenship by birth within the territory in

alleEiance and under the protection of the coun

try, includinf aU children here born of resident
aliens.** Subject to exceptions hereinafter stated,

rule of
the

it includes the children of all persons, of whatever
race or color, domiciled within the United States.**
Hence, it includes children bom, within the limits

of the United States, of Chinese parents** or of
Japanese parents,** domiciled and residing in the
United States, notwithstanding the naturalization
statutes do not permit the naturalization of Chinese

and Japanese persons.*^ In view of such provision
of the fourteenth amendment congress is without

—Louie Lit V. U. B.. Pa.. SSt P.
75. 151 C.C.A. 151.

2 C.J. p 1094 note 2—11 CJ. p 772
note CS.

Chlseae tatber aaO wblU sietber

A person bom In the United States,
.whoso father wns a Chinaman and

whose mother, born In England, was

while, wits at birth a clUscn of the

United Slates.—Ex parte ilinc, D.C.

Wash.. 22 P.2d C64.

CblBSSs penoB bora la SawsU
A Chinese person bom In Hawaii

In 1901 was a citizen of the United

Smics, In view of the provision of

the act of April 30. 1900. 31 U.B.SU

nl L. |> HI G 129. I 5. il U.S.C.A. |

06. that the constitution and. eub*

joct to certain exceptions, all the
laws of the United Statee which ara

not locallr Inapplicable shall have
the same force and effect within the

territory at cleowhere In the United
States.—Lo Kee v. U. B.. C.C.A.LL.

31 F.2d 407. reversloc, D.C., 21 F.2d
642.

M. U.S.—Morrison v. People of
Stale of California. 64 S.Ct. 221,

291 U.S. 22. 78 L.Ed. <64. revert-

Inr People v. Uorrleon. 22 P.2d
711, 218 Cal.,2S?.

Cal.—In re TetsubumI Tano'e Estate.
206 P. 996. 188 Col. <46.

Wash.—State v. Kosol. 214 P. I, 122

Wash. 442.

Oltlsea of trottad BUtee nod of state

Son of Japanese parents bora In
this state was cltlsen of United

Suites, and of thle stata. under the
fourteenth amendment.—State r. Xo-

sat, supra

Klffbts and pxlTUaroe
(1) Persons of Jnpaness blood

born In the United Statee are enti*

tied to all prlvllesea to which a na-
tlve*lK>rn elllien Is entitled.—flhlba

V. Cblkuda, 7 P.2d 1011, 214 Cah 781.

(2) A native-born child of Japa

nese parents Is an American eltizsn
and as such entitled to acquire and

hold property, real and pereonoL
Cal.—In re TetsubumI Tano'e Es

tate, 206 P. MS. 188 CoL 146.
Wash.—State T. Xosol. 284 P. I. 188
Wash. 442. ''

»7. U.8.—Morrison v. Peopls of
State of California. 64 S.CU SIX,

281 U.S. 82. 71 L.Ed. <44.

vorsIns People ▼. Morrlioo. 28 P.

SarUsh father
American-born son of Enflieh fa

ther and American bora mother was
Anierli'nn cllir.cn.—State v. Murray.
292 S.W. 434. 31< Mo. 31.
ConstrncUoa of eenatltntloBal provl-

284 F.Slam. D.C.MOI1L.—In re
868. Collector of

Philipp*''*-”'^'*”®*
Customs. 30 Philippine 494.

11 C.J. P 777 note 60.
Allcflaaee

Bvory person Is a
of the country of his hlrlh, omi

owes nllcplanee to that country, un
less and until his alleBiance has been
transferrsd with his country's con-
gent—In re Blem. U.CMooU 284 F.
148.

citizen or enb-

Ject

——
The elaicmenl by Miller, J.. In

lititchcre' Uciicvolcnt Aneoc. v. Cres
cent City Livestock Landine. olc.,

16 Wall.. U.S, 36. 73. 21 UBd.Co..
394. that the phrase ●'●ubjcct to the
Jurisdiction" In the provision of the
fourteenth amendment here consid
ered wns Intended to exclude citizens
or suhji'cte of fordirn states born
within the United Sinlns has hern
ichnmclerized os ono wholly aside

the question In Judpmenl and
core

Ifroin
not formulated with tho same

Basts of eitUeuhlp In the United
(ttniee Is the Ensllsh doctrine under
which nationality mc.ml birth wUhIn
Hlk'Hlaiico of the kliiu.—I’clUkm of
Sproule. D.aCaU 19 F.Supp. 895.

and exactness as would be required
If the case before tho court had

■calU'd for an exact definition of the
iPhrose.-U. S. v. Wong Kira Ark,
Cal., 18 S.CL 456. 468. 1C9 U.S. 649.

■ 42 L.Ed. 890. nlllrmlnB, D.C.. 71 F.
382—11 CJ. p 779 note 6C [aj^

Xleetlen
When

minority, because of their residence.
* cilirenshlp forced on them, dif
ferent from that which they might
be entitled to becauie of the place of

birth, they may be vested with
right, after coming of age. to

which country they deslip

children have, during their

their
the
rhvt lo

adhere, especially If they are then
In the country and under

■everelgnty of their birth.—Mar-
de Hernandez v. Caaonos, 2

to
residing
the
tines

pa. U.S.—U. S. v. Wong Xlm Ark.
supra.

11 C.J. p 802 note [b] (1).
Merroea

One purpose of the Fourteenth
Amendment was to confer the et.itus
of cUizennhIp on a large class of
persons domiciled
States who could not be brought
within the operation of the naturali
zation laws because native-born, and
whose birth, although native, hod not
at the same time Inveited them with
citizenship', luch persons were not
white persons, but In the main were
of African blood, who had been held
In slavery in this country, or, hav
ing themselves never been held in
slavery, were the native born de
scendants of slaves.—Von Valkcn-
burg V. Drown, 43 Cal. 43. 18 Am.E.
136—11 C.J. p 776 note 28 [b], p 602
note 21 [a] (1).

Id tbs United

Porto Rico Fed. 619.
bora ta United StatesParsons

Ordinarily, persons residing In the
United Stales are subject to IW Ju
risdiction, and If born therein are
citizens.-Anderson v. Mathews. 1C3
p. 902. 174 Cal. 637.

bora In Pnszto Mloo duringPerson
the period of Spanish rule, whose fa
ther was a German subject, was re
ceded as a citizen of Puerto Rico
where his parents had properly reg
istered him as a Spanish subject
tinder the Spanish Code, and ho had
always denied lliat he was a German
subject and had claimed Spanish na
tionality during Spanish rule, and,
lines American occupation of Puerto
Rico, had claimed that he was a
citizen of Puerto Rico.—Amedeo v.
Rlefkohl. 6 Porto Rleo Fed. 420.

●3, U.S.—U. S. V. Wong Kim Ark.
Cal.. 18 S.CL 466. 169 U.S. 649. 42
L.Ed. 890, afllrmlng. D.C.. 71 F. 882
—Von Schwerdtner v. Piper, D.C.
Md.. 28 F.2d 862.

Minn.—Stadiler v. School Dlst. Ko.
40. 78 N.W. 956, 71 Minn. 311.

11 C.J. P 777 note 66 [b].

Mexican parents
One born In United States of Mex

ican parents was citizen of United
States, where there was no proof
that he had changed his citizenship.
—Ex ports Lopez, D.C.T«Xm 6 F.Supp.
343.

98. U.S.—Soo Hoo Tee v. U. 6., C.C.
A.Vt„ 3 P.3d 692—Toung Tl v. U.
S.. Pa.. 246 F. 110. 15S CCA, 331
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V

Law of the Flag§ 5-the effect of birtfc in United
power to restrict
Sutes in this regard.”

A child born of Amorican parenu on board

can voaaal in forolgn watera haa been rto*^ ● .
eJtiaan of tha United Stataa. A child born on

aaaa on a vaaaai of a country other than tha ^
tha paranta ara natlenala ia not a cltiaen or aubjeci

Necessity for birth subject f pmmSiz£im or

uhthin aiicgiance. To be a citi«_rfJteU^
iutes by reason of birth, a pcrsm ir^x^vM^y

bTborn within its_tcr^orial litoio but amat also

be bom subjett to jts iurisdietkm. thgt_«, a its

powV arid obedience.” A child bom rtf -alien ene

mies in a state of active warfare against -the nation

within whose territorial limits the birth occurs is

considered as having been bom wi^n ̂  na

tional allegiance, and hence is an alian.’^ Similarly,

children of ambassadors and mintsbers wre, in thc-

bom in the allegiance of the pmwees «4iich the

not

ory,

country to Mhlch tho vtuol bolongi.

vessel 0-A child bom on board an American

American parents, while the vessel was in forci^
waters in the course of a voyage, is a citizen of« *
United States.*

There arc expressions to the effect that pcrfo-l*
while

bom on a public vessel of a foreign country
within the waters of the United States, consctiuen’

ly within their territorial jurisdiction, are not cii'*
zens of the United States. They arc considered a*
bom in the country to which the vessel belongs, ar-

in the sense of public law are not born within the
It has beenjurisdiction of the United States.*

ambassadors or ministers represent, as .aho-wa below

in § 7. So, there is excluded frow »he wperation

of the general rtile, under the abo*« pposuskm of

the fourteenth amendment, that childron bora here

of alien parents are citizens of the Uhntrd States,

the children of foreign sovereigns.^ i&e cftitldTen of

ministers and ambassadors of foirign states, as
shown below in § 7, children bom on iorcign pub

lic ships, as shown below in § 5, fee chiklTca of

enemies during a hostile occupation^ amd the chil
dren of Indian tribes owing direct tsShiil alli^iancc,

where such Indian children are ■« aaatd or nat
uralized, or otherwise recognized as chgacM of the

of the United States.*state or

held, however, that a child bom on the high
on a vessel of a country of which the parents ate
not nationals is not a citizen or subject of

r

country.1

By- Parentage in General§ 6.
In the United Statee, by virtue of etatutory p«v<-

of the Unl»ealone, foreign-born children of citizena
Statee are, aubject to certain quallflcatlone and
tiene, themselves cltlzans.

It has been stated broadly that the test of nation
ality- adopted by most nations is the nationality of

CaL. 24 P.2d Jie. offlrmlns. D-C-
In re L-nm Mow, 19 F.2d 9S1.

Pa.—PoUocIc's Case. 42 PiuCo. SOI-
Child bom of Clilaeae pareats

Anerloaa Teasel
A child of alien Chinese parents

who was born on a merchant veessl
of American registry, on the hirt
seas, was not bom In the United
States within the meaning of Ih*
jirovittion of the fourteenth amend
ment of the constitution of the UbH-

X. td.5.—^iBSlis V. Sailor's Snug
Harboitr. N.Y.. 2 Pet. 99. 165. 7 L,.
aSd. CIT—Id Op.Atty.-Cen. 228.

Wihst oonidltotea alien enemy see
JUllom 1 2.

U CJl. ■> 728 note 85.

2d 718. 218 Cal. 287—Soo Hoo Tee^
«y. U. S.. C.C.A.Vt.. 3 F.2U 692.

11 CJ. P 778 note 83 [b].
Race or color as affecting privilege

of naturalisation in general eec
Allens I 124. '

gs. 'U.S.—U. S. V. Wong Kim Ark.
Cal.. 12 S.CU 468. 189 U.S. 849. 42
IkEd. 890, affirming, O.C. 71 F. 2SS
-Ft parte King, D.C.Wash.. 22 F.

2d 664.

Sefnsal of eongress to permit aaU
nralizatloa of Chinese persona can
not exclude Chinese perbons born In
this country from the opcrtillon of,
the constitutional declaration that
all persons born In the United Slatca.
and subject to the Jurisdiction there-i
of. are cltiscns of the Uniutl Slut«-s.|
—U. S. V. Wnm: Kim AiU.. (?nl.. I*!
s.ci. 4r,c. ic’j U.S. 1119. I-
alUrming. D.O.. 71 K 3K:—.Silk Tuck
V. U. S.. N.Y.. 128 F. 592. C3 C.CJL
199, reversing, C.C., 12C F. 38C. and
revereed on other grounds 24 S.Cl.
621. 194 U.S. 181. 48 L-Ed. 917—4m
Sing Far v. U. S.. Cal., 91 F. 834. U
C.CA. 327—Gee Fook Sing v. U. S,
CaL. 49 F. 148. I C.C.A. 211.

a. OJS.—TI. S. V. Wong Klro Ark.
Can.. 38 8-Ct. 45C, 1C9 U.S. 849. 42
ILJBfl. CM, nfilrmlng. D.C.. 71 F.
382.

3. CS-—U. S. T. Wong Kim Ark, au-
sma.

ed States declaring that all person*
born or naturalized in the United
Slates, and aubject to the Jurisdic
tion thereof, ora elttzeoe of
United Statca. and auch child tos
not a citizen notwithstanding the
parents are domiciled in the Ui>h‘'d
.Sinh I*-»m Mow V. Nniclv. CC..V.

^ ?US.—13. S. T. Wong Kim Ark.
-Klk V. Wilkins. Neb,. 6 S.murm-

Cl. VI. 112 U.S. 94. 23 UEd. 643.
U CJI. 3> 77S note 81.
Clttz(flH<hl|i of Imliiitm In gnnrr.nl sre

thi- CJ.S. (ilh^ liiili.iiis $ 4, iiImi
ZA cj. t* <●■‘2 r.i; r-'i.

r;«l.. 21 I-’.:!! 310. nlllrmiiig 111 r«*
M..W, 19 K2d I'.M.I't\.

osC. S. V. Ourdoii. C.C.N.V.. Child bom of Xasslao poreaU3. C.S.-
ir.iCas2«o.ie.231, 6 Ol.HChf. 18. German Teasel

A child bom of Russian parents
a tuh-

on

●. tUSi—G. S. V. Wong Kim Ark.
S1.CI 18 &Ct. 456. 1C9 U.S. 649. 42
ILiEUI. &9S, affirming. D.C., 71 F. 382

Gn M Look Tin Sing. C.C.Cal., 21
W. 8(3. !● Sawy. 353.

Sinii:—£lodtler v. School Diet. No.
40. 33 Id-W. 956. 71 Minn. 211.

a German vessel in 1891 was
jecl of the Czar of Russia and not
of the Emperor of Germany, and tbs
fact that at the lime the paresti

elianging their domicile f««
the United Sutes did out

were
Ruasla to . ..
affect the status of the child si hirtn.
—Pollock'a Case, 42 Pa.Co. 30L

M. U.S.—McKay v. Campbell. D.C.
Or.. 18'i^.Cas.NO.840. 2 Sa'wy. lit. X P;Sr-Ism Mow v. Nagle, CC.A.
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●!., «i. AdreoD, tl «!., Gkrn. of Keonedjr.

to the uncertainties of parol proof, depending on the fl uctuat
ing opinions of other persons as to the character and the
value of the work, and to bind him against his will.

VVe do not say that a stipulation of this kind may not be
waived in such manner as to render the party liable for extra

work; but in the present case we do not discover any thing
the part of the appellants, or of any person authorized to

act for them, to exclude them from the benefit of this clause
in the contract. The witness was appointed merely to super
intend the work according to the plan, with such alterations

the parties might have agreed upon. As such superin
tendent, he had no power to bind Ihe company by promises
in their name, whatever he may have thought of the extent of

his authority. Indeed the inference from his testimony is,
that the plaintiff looked to him and not to the company, for
he no where says, that he promised that the defendants would

pay for the work, but that be would see the plaintiff paid what
the windows were worth, which be thought was $150.

From the view we have taken of the obligations of the par-

on

as

ties under the contract, we are of opinion that the court erred

in granting the plaintiff’s first prayer, and that the judgment
must be reversed. As a p■ roudendo will not issue, it is

the court’s refusal tounnecessary to express any opinion on

grant the defendants’ third prayer.
Judgment reversed, and no procedendo.

CiTiZEf
John A. Field and others, vs. William Adbeon

and others, Garnishees of James Kennedy.

A parly may abieoDd, aod lubject bimaelf to the operatioo of the stuehmaat
taws against abKoiuting debtori, without tearing the limiU of the Sute.

An uDoaluralited foreigner, residing and doing business in this SUle, is. for
commercial objecU, in contemplation of our attachment laws, a eitiss* ef
iJm Stole, and liable to be proceeded against as an abeeoiiding debtor.

V.727



MARYLAND REPORTS.

al ,Gu«. orKcBDcdj-
l-ieW, M* Adreon, it

Of bu»ine« purpWe
b

s. lad not for
e »_A f>ertT B>»r

iHirpom-

of Common Pleas for Baltimore city.

attachmerU on warrant procured by the appel-
NoeemberlSSl.oul of the

James Kennedy, os

day laid in the hands
non

Appeal from the Court

This was an

lonis, and issued on the I7th of
Court for Baltimore city, againstSuperior

an abaconding debtor; and on the eame

of the appellees, as garnishees, who appeared and plead
for Kennedy and "nulla bona" for thetaselves.

The affidavit of the plaintilTs to their accont.t before l'>'

. :„;.e states, ti.at Kennedy was a r.itiaen of t  e S'- «” V;

land at the time" the debt doe them wtt, ^ j

they are credibly infonne.l, and vetily
James Kennedy is actnally runaway and fled from just,ce,

and removed fro.n his place of abode with tntent to injure

, .

,1
defrtiud bis creditors. .

Ezccotion. At the trial the plaintiffs proved the.r ■=

.bscottding of Kennedy, funds belonging to h.m tn the ^nd,
of garnishees, and that he had resided tn the cty
for twelve months previous to his ahscondtn^ and for that

period kept a dry goods «ore in said city. The pro,she..
Lo proved by a competent witness, that about ntneteen years
ago, witness knew Kennedy in Ireland, wher. he
eight years old; that he next saw him m Balliinare, tn l&O,
that his parents were Irish and iived in Ireland. They then
asked two insiruciions lo ihe jury:

believe llml Kennedy was bom m
America uniil 1850, being

or

Ireland, of
1st. If ihey

Irish psirenis, and did noi come lo , . ,
then twenty four or twentyflve years of age, then he was not
a oilizen of the State of Maryland wilh.n the meantng of the
attachment laws of this Stale: there beiag no proof of hts hav
ing made any declaration of his intemton to become a oilixcn
of the United States, or of his havi.ig been naturalized.

2nd If they believe that Kennedy was only a resident alien,

and not at any time a citizen of this State, then the ple.nl.ffs
not entitled to recover.

The court (UanaBAi,!., J.,) gienled th«« insirncuon., and
are



11,002; ui:ai>(Cai
f20 F#«l. Cas-

Ix»nlnlnDft, provided you arc aNo sailsficd
that be mnOc liliDHOIf a citizen of titat suite

upon the prh)di>lcs before laid (l●l^vn
2. If your opinion sltould be in favor of the

plaintiff on the first ihiImI, ymir next ln<|iilry
win be wlicUier Uie ]>Utliitirr \s cntltieU to re
cover any tliliic ami liuw iimeli lu UiIh uctlonV
It la assumpsit, with three couma.—for coods
sold end dolivei'cd, money tmo ami received,
and inaiimil computasaent. Tliere is clearly
DO evidence to BUpjwrt the lirst ond Inst
counts, since It la uot pretended tiint the
pooda. for the value of which tins actiou ia
bmiislit, were sold by the plainurf to Uie de
fendant. or that the parties had ever n<-
coiiiilod tozHlier nnd sirm-h u lialam-c. T«>
cnaldc the jdalntlff to Ktu-<-i*cd on tin- seemid
count, the plaliiUfT iiiiisl snllsfy you not only
that tiie defendant Imd '-‘●■Id the cmnls us
atnt(Ml in the jnstnml of sale «'lil<-li In- ren-
dereil to the plalnlllT. hut llcil In- lia<l n'ceiv-
Cd the pro' codn ihcristf. or that they liad a<»ne
wtiy or utlicr come to h|s usr. ] It- adinlia Ui.it
lie Inul received tin; sum of hut that
he left tlic ntonoy with his clerk when he
enme from New Orleans to rhilmh'lphla Id
IHll). with orders to procure for tin- same a
bill to ho remiltcil to the plalnliff. whl(-h
money was ttttally lost. In consciinciK-e of the
stihsi>(|tl(‘iit elu])enicnt of the elerU. Itut this,
we lliink. ftirnisheti no Icpal renKon why the
phainiifT should not recover that sum at least.

Question for yoor consldcraUon
the defendant, during ble

The Ortt

Imy lD’^*w''oricaoa. was there with the in
tention of ninkluB It the place of bla ^nnn-

residence? If be was uot. then be con-
of Pennsylvania up to the

bruucht. If be was,

uent
tinued o cltlren
lime wbcu Ibis suit was
then tbc next ipiesilou Is, wboMier his re-

riilladelphla lo ^
merely, or with the in-

chanffc of domicil.

turn to
temporary purpose
tenUou of .a pennnncut
Id the former case, he would be a clllx.en of
l^ulslaua. and In tbc latter, a citizen of thla
state when this suit was brought. The cir
cumstances relied ufKm by the to
nrovc Uie latter proimalUon are the funowinp:
(1) That bis only niollvc for vlKllhig, open-
tiic n store, and resldlUB lu New Orleans, hav-
luc been bla connection with tbc plainUfT, In
wboae scrvlco lie exclusively was. and Dial
bavlup been removed by the pcrildy of his
clerk, wbo bud eloped with all, or ucnrly all
tbe property left In bla posHOMshm. the pre
sumption is. that his reiuru to Philadelphia
Id 1820 was with the Intciillon to bo rein
stated In his former cltlzcuHlilp. (2) That lu
tbe account which, on such, return, he pre-
scntetl to the plaliitlfTs ojtcnt, there was an
Item for bis cxpetiscs during bU last visit to
Now Orleans, walling to hear from the jilaln-
tlff; which. It Is said, he could not with any
tnitb or Justice ossert. If he considered him
self to be a pcrmaueul resident of New Or- : Uy the cminict hclwcen these panh-s. In Wis.
Icntia (3) That he. or his sicpfalhcr. In his j the defendant was alone ontmsiod, and aloni*
pi-csenco. Btntcd to the plalnllirs agent, afler «nd<-t-l.Hik lo sirll tin- g«M.ds at liis own cost
his last k-iurn, that he had «*ome Imnn*. for ami i-harge; jigret-hig. In lien of sin-h. and
the purpose of being sued and liuiirlsoned, 1 of his ircuihh-, to n-eclvo a ecrialn «-ommlH-
In order lo cnUllc him to the benelit »f the slon. If he chnsi- to employ a 4-hnk to assist
Insolvent law of this suite, which. It Is said, him lu the business be had underiakc-n. it
be could not have obtained, unless I’enu- emihl only be at bis own expense. If ho
svlvnnlfl was Indeed his home, as he had cill- chose to enti usl the plalnUfTs money In his
^  hands, it was at his own risk, lb- had no

To cslaldlsh the former projiosMlon. viz. i«>wer to delegate any part of Ids duilcs to
that his return to PhUadcliihla was mm-ly the mniiagemenl of any other pcrsmi.
for a temporary purpose, the place of his ^i,,. j„ry .-..ni.i m.t ngn-e. and nfi-r in-ms out
domicil silll continuing to be Louisiana, the „ ,|.,y ui;;|ii, the cuuumi-I coiiM-mi-d to ibcir
defendant relies uimn the folhiwlng ciirimi- disc-lmrgc. ,  .
manccs: 0) ills litter of the 27th of May.
IM'JO, showing the motive of his visit to I’ldhi-
ildidilo. (2) Ills letter to tbe plaintiff from
New Orleans. In 1«20. before this return, In
which he says that he Is then In Hint city
working for bis living. (31 That as wsm ns
he was dlsehargetl on common ball, he re-
tumecl to New Orleans, thus showing that
he considered that place ns his home.

These clrcumsiam’os, and on the others, the
evidence to estalillsh them arc to be welgln-d
by the jury. But it U to be remembered, that,

his cliangc of domicil from l.xmlshiim to
Phlladclpbia is asserted by the plahitlfT. and

it is quite clear ijint an lutmiUon to re-
nTdve pernmnently from one state to another
is never to be presumed, the burtlicn of pnsif
to estnhllBli that point is m>on the plulntlff;
and that, unless you are entirely KiUslled
from tbc evidence that such was bis inten
tion, be ought to be considered as a citizen of

as

as

Case No. 11,602.
RKAI) V. imUTKAND.

14 Wash. C. C. DTMl.] »
Circuit Court, D. I’ennsyivauia. Oct. Term,

1825.

AcrousT—0«K>mi os Commission—Par.*,
Aetioii of ni-eoimt. I'len. plriic coinputnvlL

riniuti(r eousignwl to defotuhint a cargo of
goods to Mcll on coinmiHMioii, and the ncrevmcot
of defemlunt bound him to return liioec tlist
sliouhl n-iiiiiin nnonld. Pcieiiilant sold s part,
and ilclivenil to pltiinUIT an acconut current,
in wliii-li he dohiu hiiuKcU witli all tlie goods,
and crtHliU tbe sales, leaving a large balance oft

1 lOriginnIly nuldlhhiHl from the MS.S. of Hoa.
nuohrod WiiNliingtim, AsMr>c-i:ito .lustice of the
Supreme Oourl o( the Unitisl States, under tbe
sunorvision of Uicbsrd Peters, Jr.. Esq.J

r
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SUPBEME COURT OF THE UNITED STATES.

JAMES STEWART t CO.. Inc., Appel*
lanl.o mannfrt Iheir «wn «f*

sen
»a. >0

aovoreijrnty

CmmUtiilion
Within -

t

thex

fnirn excnpt only a* the

re<]«in!fn«nln
olhenA'inc

theof

providi*.

V.

K ATIl ERINE SADRAKULA,

aTS ntc.. of Nieholo. Sadrakula.
l>ceca«ett.

●s

e ennniitiilional limiix
the }N»wer of the xtalc

taxation ix picn-
An inlerprvtnliiin of the privi-
ftnd immunitie* clauxe which

over {S0!» US 94-105.)

su.«. s» - ●.vj.tiii*;**:!— ceded pixecx —
ary-
Icffex
rcxtrictx the ptiwer of the xUlcx to

tiieir own fixeal affairx ix a
to them.**

manmre
matter of jrrnvexl concern

●talc Uw — Inhw !●●● ,
I The proviKion* of a «ute labor ia«

requirinc eoniroeiora conxtruetinc bai^
inirx U. iKianl over all o|k-o xlwl tier* lor
Om* proicetion of their employees eofe
linue iqiemtivc in lerrilorj* over which
t*M‘ tIniUKi SUU-x hax arniiircd cxcluiive
jorixiliflion. aral urv appUcubli- to a eon-
irartor eonxtruetinc a po»t office there-

It ih nhly emphatic mpiiremenlx
of the {.miKtitution which pnn»erly

●  lead I he federal courtx to xuchmay
ciiiu'liixion.
Apiiellant relirx upon Colcnle v.

,  priTedent lo xiip|»ort
hix artfunienl tlmt the
prexent xtntutc ix not

within the llniitx of permixaihle elax-
ainratiim and viohilcx the privilejn^x

In view of

n

Jlarvey^t ax a

and immuniliex clauxe.

in.
f.Sec aaxrtloUo" rtfrrenre, 1.]

^ deeixiun of FederalAppeal, i 915
(|ueK<»oa — KuUictcney of xKwwibb “
apidicahility of xlaic Uw in ceded ter-
rilory. . .
U. A Federal quexUon rclatinc to W

mntinued operation of a xUtc law ia
territory acquired by the United Stale*
is ahown to hove been decided where ax
intcnmxUatc xtatc court affirmeil the de-
eixion of a lower court upon the (rround
that U«‘ xUtc low continued opermlive

Mr. Chief Jnxfice Iluffhes concurx in the ceded territory, and the hi^l
in the rcxnlt upon the pronnd. Jix Ktaie «mrt, by an order of

:P..d l.y the Court of Appealx of nlxo

Ki-nim ky. that the linnonrt^t nueexxarily paaacd upon the

concluxionK. wc look up»»n the
dcci.xion in that case ax rcpujmaiil to
the line of reaxonimr ndoptcil here.
Ax a conxcquence, Cultrate v. IVar-

muxt he and is overruled.
Allirmed.

our

vey

xt

adopted by the Ictrixluliire rexlul up- applicobility of the ataie
rcnnonablc haxix. law(.n a .

Appeal. S 501
qurMiion — applicability of aUie ia»
in ceded territory,
a. The dctcmiiiiolion by a xtatc court

that X xtau low for the protection w
cmpioyrvx entmtred in construction work
roniimieri opemtivc.in territory ccfled to
I he Iluitfd Sl.*tteH prexentx a xubxtantial
K«*deral qiiexlion.

Slatrx. 5 29 — relation to United Stale*
  rrdrd placcx — eacluxive jarindif

tion — rffeel of Federal Conxihot*^
4. The conxUlulionnl proviaion tMt

rontrivxx ximll have power to cacrrttc
exclusive jurimlirUon over all place* per*

— xubMlanlial FederalMr. Juxllce UoIrcrtK, dixxentini::
1 think that the judtrmciit xhould

he reverxeti. Four years apo in Col-
irate v. Harvey. 21HI US 4IM, 80 *L cd
209. .'if. S rt 102 AMI M. this

iirl hehl that the eipial protection
rhiuxe and the privilrucs and immu-

KiiiiriiTnUi
Hiich a dix*

ro

nhio.K rl.nuM’ “f the
Amendment prohibit
rriininalion si.-i results from Hu* xial-

1 ailbere toute now iiiiiler n-vi»*w.
● |Od]

the views expn'xxiul in *the opimon
of the court in that raxc. and think
it xhould be followed in Ibix.

annotation rekeuence
1. Ax to aiiplivability of state stat-

ntex or municipal regulations to con-
s^Twimns v. Nev.- Jer,<ey. f.uprn (211 tracU for performance of wort on

‘12 r^- l. w1 10’. -ill .s r.t Ml. I land owned or leaned by the
H»0f, It.<5 -PM. HO L ed 291». of. .‘5 Cl jjovemment, xee »o*uitat»on in

251*. 102 Al.li M. ALU 779 and 115 ALR 371.

.lustire Melleynolds joins inMr.
this opinion.

g-l 1, ed r>9G
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wnon* iO| joo pot awwuiw auo i.,a„,aiii oi iwiioaioi Xiwaio »»/●

UM{ mu iomiK 9«n J® **●*”, a fwtrmo sr * y '12 ‘Uxo^ic* *●*■*’●

■U) IW 'S *n IK»1 ■*>"*'// * aiix ( 0 ‘0) ’* PPif^^ = IS)
»RR

put U«.8 m»Cl ’SSiJ>uaav« vno9...nXqp«ai»>‘«^

!ss «rI'uar

■“‘"’ .n «n, ,»●
Xitnoua inq ‘Soojja Xipa

sgi) lor U*AV « H n m««^auU‘M' uioj!aAtMii.uoiXiiuuoa»i«|UO'«'P1®“»""^'^
wi»u«am

ooi

««!"!« Ml ('“-“J x«,*u,«^uoa w lailuioa tn l*lujan» i«V
0,.. ia«<M( mn JO tKuauot) j«hi »'MV' I'"H'*» {" *” “ ‘ :joi»
UiKO|owtMj3i|ia*H«*»P»‘'“*^}’'^' *^i' ui looTwajap mj tT*H '*1*
wnsa'n JoXjotui^n o«n upm* l*-'’‘l“‘“‘3u, ● ^iom  mimuitiU iOj WH T *▼
pauitu wuaiio mu m«lt aau«i«o“i»Jip »|U ' ^ -vnoo a«n 1° *'*'

iua :w) CL B q i«d* «« «n p *»»J p“»
i(CLS-5L5-W)UUff-iS» s nou ^ JIT;!!!!
tv uws-sns -isl 0»^-"*«®^(L21iniuO-i ●»?/ ‘LSI <*311 T>»I L* ‘poBtnnnd
●* :s a U0C0SG5J SIO S .Ofdo -afuaDjiitO P “H ">i
^nSnStia^I mn 10 ««>0 »P=“D «»> « HOUUa ill

£LiJopuaiiUmn«.ou«jn«Ml^^^^

●g«r;) a«n Xq t|inn>iA«po« pwn(ui ^ x^jm m SotWAtapot ytg* *"*!'*l?

Ml ffitjau qattt \Hit *pamp‘* ***«”

-boa ‘oa P«V “'t' ®j w>»tqw» o^*0 ●***«●● « *●"●«*»

nuuio uonat 0|ti» qan* «a*n « «» t>P«< it *«^M*vJ<lL'S?ii?2Stmn Ja«***»»oa
«n to entail lo «Mti lo oonmnta«0 a*n “ *7, 5q ●utart
anqi 0l pooiottltna ‘tt«np|A|pui *" paituat«W*M PyT*
MMunai amS »«n aioqjAittn :Xtl«i P"nW ^ .„o0(qn« m^tmvo
Sv baiSrf wau t*»p»i ® J<“nwj*P K““J22J,SJ3»25w JO St

01) m«»l*lu»oa aqi iwp « ’H*”® rw m i»i *!?T^y ao«ig to*
am am amuuqi twiu qani» uotpopflP ®*LI* l«nto^ et wotoo an oma
emaqi qnoiqi ^^ «ep«u nij* t
W.a,t*foad«ita.nPpi®«ni»^®«^ ■*
0| jqSiJ ataqi oioij poa 'paAli oa*0 ^itwrtf^ *W

^^'T-ror35.'?=S?“»5r5"'<»i^ rSSSrTT.mj;^j2./Sf 5rrsr;2i“.’r^=::^4-K>
tAup OI fiiA ‘lowain SSZa.jwwa—**
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‘Ximl oainCot am Xq paaw*od iqSu pwpo;
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tre-Ttn

Brmman. ^ ««B«H»me7 »«u»«y !*«»● {SM:
fnm ES^SSiae "«* Chto** <tt» «u u>*t. w *●®“*

tmL

, ■■  .. !^S!^Low»trytbcwaml.k; 1. AYie.
Jtff iJS^f »d w oflrtjc wUblp lb®

»1 *jrXi w. — tff*^ BS» of lh« lUviirf Buioiw of lb®
*" rtta to ● writ of «»W Tlalicd Buior 1 Wbetberttldioeuon.tofirii
. wita tJ pUiodB to ●rm. lor tbe lor^ lUi# of foe)® wd tucb ChiMM

CufflSL.I»a- ^ ”SSthru.»-lBu.».iia-«iiuuo«l-d
tb® al *^i,yr ”TSTi««Bth wwonw ®11 the polnu lor m-

S U-b-S5S£TuS?jSSuS: »oe««ra«,- .
“' "^v Wb«« two or 1«»« P«r»ot, trtU. or

of CwHIomi®. will, iiiwtil lo invent ■«; h..|-
* ronimtosionw of the ●WiWoti' Will- cicr their free c»er«n*: or anoynicni of ®ny^

them

.Ptwt «f coBsoinicT wlUi pifo y.*"®®> ,  i.rii to ibcBi hr the »*er»l Tirniw®
ootl oUicr*. to depri^ fioc l5lwmb tbe Doited Bute® ®od the Emperor of

S^^'&SpiBpto-o^of^S^fChSI: SJToifto ^Toeof «.cb eoepimey.
● ● ● Bubjeeuof tbeEmpa^f Wo®, t/^w» pree«i ibeir e*ere»e »nd eojoyment

If tbe Minei prot^oo of the towe *b*i ox *7TLZ itphta, ®«w«l®uf.hChin€®eeub>ccul?Tihiru.ey n>ide: ^
SrUuiuid ● ● ● * itoide ●*Wbother(I) fuel. ^ » performed e^
etou of Chloem as oflen^c wlihlo the mcMiBg of tb®
2*5,0 Towo «< ™“w.W 0l -etkm KK« ot U« lUwwoJ Su^

|;^’“ln““l!lu\SSo bS- »i ui»r to ui»«t o( .old
“ '£3 i^Jt'tif'S^t to Sd toouS. to5;i.Jl?toid »u rot.a».,toocow

¥o^.“o( “'::S'wiSl»T‘lS.».»«i*rioro«d <».,.

Sd bt Timm of J^. gJSSJf «SS»«iof tbe Revtoed Butmet
5?icl.‘dhl li.eo extol. ^U« Doltod 8tai«. whid. m®k«® U ®o oOenrn
5 Se Di.iie.1 Buuci ood the Em^r ^ 8wu to «-.♦
f^i^Md the CoitoUiuuoB 0^ too® of 1^ w w ̂  »- -ereoi. Wodrr or detay
DtoS Btti«; ‘’"wrr^^'lBetSdw. 3iMe2a«?«7kMrS theUoltertBute.
● ● * ^ >«JM?aDd^tohor*l« or wlUiio the me»mogof My other etoiuc of
ntoe tiior wSnute w o^
the namoee iloieMld. *h.« ●● /4t Whether mid ieciloo, ®o to t® ®pplh
!Jw' ● borior coeeptoed together lor tost w auud.  ot s «m®tltuu.msl ®ud

3iflitljsoBQP** BotwiSS*Coogie®ihsitheenneUiutoo^®i^

Lve them ● * ● of Ae ujijS' Ssrce?tot whether It i.» eo done,
their icffUimau ^ ̂WlSoul iSl the t«sty.msking p..wer »*“

3j*. . ● by^fi^ Md ;**: ISoSTiEy●««wx-ims
knee end intimUotKJO, plw ●«« f ̂  ^ elKcwbem
upon ® Uinm?l»«ul the ritiii.inion of Uie United buiA
FSilier Uieer. AnkSw 11 sod 111 of s Treaiy ih®
ttonre *nd isiw xo the Dniml Hinuonnd ihc Enipcmr of Cbn«. ^

g5ri£i>r.‘."iic*“.rr rj"t»£i
SrMiltffi^s^^of«» S,;S2.r^blth'".to‘1S;iE3'“toXSLS

IBO Cd 8.
W

n
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Oct. Tuhm,
nx Unm StATn.guiBtMt Oow«t m

.  ■ _   C0«ed7 wM Vlk\mi^r
±.«iAiTTT ●●If Cbloeae Ubofen, w^**"** u ii,e

●*»»>" ,2 SSl^li^rt lcU.w. we wlU an-wcf i»,e
*» ***● vn Uial lir«i. ll I»n»vi0wi l«»r

SSSofl^*^ pewen*. T^wry «wwhh« ● ● * l.if the iwnx*
UfJS Butei will U fSc7elU^ « iiwlirecUT. mvjwr-

^lSiiUteU»lt«dSl*tOBb*T« power wkr tte eimmrU f iWmi.

«<««>». Th—

6fll®. *‘lf »wo Of »®" U » Rootl for llic ptniWinwni »t
Biuie or Territory eoospire, or ̂  j» ^Sh? U«»c wbo w»p*re »o deprire ^icm* of ilw

?»n?xruoru.jr

10B41 the cooeututed euthoribeo of «7 2tL» Jl.«i.tinmpal will be "V'

on

fS
 «4tnpv ffwrn nrioc OT aoeunng to eU peno -^.^i.  „ „„n,nal""tin<>»i reK^cictU _io_fiye
SS

I

uTo S3. S3* « TerrUory U»eot|o«^ ^ gKcTt? jr^Howcycr^^

SSiSSnment.^ or wUboot tarU Ubc^i^
le» U.an ●lx moolb* oor ^ ift k Hllu. grBoT^ fn;ra«»rf»g*

I

by boib «cb flno »od ^i.7L^nBtSiflo.i luw no|witrwtU.ln
fti 5508. ●●IftwooriBcreiWfwoiCWWe \fUctln!riiM*ci«»W^»^

W

 I* II0>

or

n Injure, opprt*. '* «nf"r««‘^ *“ ® Terrivo^, ‘^*o“R**^^
iOxa to the free exerdee or ?* qu1«. enoUter quewion, end ®ocj^
iiTripM or priTUeae i'.!S*^h3 «^S “ow edlod on to decide. It
CoMUiutloB OT towe of too Poty^S^a^orbo JJ* “ „j ujnrulor the p«nwUmei.i ofjdl
eeuee of hie bertoff eo exOTMed the ,«Li»ifc for Uic purp«»c of dcpriTing 52J JSC
Sror too«perw«*oto dl.6u»eoo^b.^ ^XxJoiTKr^K of
ir*», or 00 the ptemiiee o! ioothcr. u£Unn oi Um tiws. urol .^uel
topreTealorhto<tor^fi2«o^««».^
meotof eoyTiBhlOTprlrllefeooorcurc^thc -i,lch maka up the whole ●ectioo. embtoeia
SSbeUnid not more thMflTethou«n^o. ^JJ^eoilHpire «ruin.i rltlioo^ ●●
ton aod Imprtooood not mote than t«> ^ „ jj,,„^whocoii!«i«re against alifs»e—thr«

B^«T. 1* if Tannic onToI to ripb*. «ml^
uiT ofll«. or pto« of hoBOT. proftl, or inm - stale, and tbo* wbo conep.ro to oe*
S2.2d% tbe CooeUtudoc or tow. of the ri ght.under the Coottituilo^
TJoited State*."    - PJ,, or trcaiic. of IhcUBiwdbiatea. f b®^*®" 1*8*

)

Sec. 5SS5. “If two or more perooM to any ● wi-w aoushl must be made, U at all,
BtSJ’orTiirTitOTy co«Ito « Tbtoith-
down, or to deattoy by f<«*.*J« ofumlKwa decided, UiKrtenmiffh.
of the United Sutea. or to tory ® JfJii, jn UhM Ante* ». ®2U. B. *14
them, or to opptwe by force tb« *“*bori^ Uim . T  , i^irt„,cnt wm«f. or bT force to pre»eai. binder, ot di.iay ^mnntrii-' i»i«?gtiimin hmtucky.
?he ●»/!*● o' Ibe Act of May 31.
or by force to leixe, take ®f T^^'TPfJP; ?J5o S 11*.« *' T TTf
enr of tbe United Slates eootra^ to the a^ wu. wp «unWimeol of
SS

re
i?y tber«£; emd. of them ‘b®U U puoubod wrongfully refu«u,

br a fine of ool lc« iban At. bond^dl^ top^r* ^ pnwsnted
.id not more than flTelhotttand ddlan^^ d^ ̂ .In eircum.iaoeei. and 'or tbe poni^
Impriionment. with or without bard ^ who by unlawful mean* bted.r^

-
uu-

. period not Im than iix mooth*. «»/ menioi
tbSuS yean. Of by both »ucb fine and !»● "JSJ,bedonetoquamvbimio

^rgi«n=o-bto wa-u Utoa u.

I ..●
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C78-707BAXDwn T. Paajiei.
IlM.

f n_ .Mctirmt 1r «*■»« ♦Wronmikm lo wttWatheJodici*! pforloee lo the »onlt
t  ‘‘oo ●eoooBi of the xMe. n-d by Coopre* ● owwcr »«aiuc tbae U*ey

> wfuMl or of ■BTTitude-of we nuolfewly tauwHied lo beor. Id onlcr Uwi
colot. oT.pr^u^^^j. wen b»* erince m*r be ponolwd which mn doi .k
the toter. m K wm> ^ icrihod in ) uipiutge lh»l hriapi ibra within

the eoDWtuuou.1 power of ih.ah.^y; a..J
'^ifST^i^i^eewwuiuiioo*] power of epmio. further cm. alur eiiMi; Umu^ Sfau* v.
y  mDrietbeicDi belt JUmc. »a6 qonunc from the opmlM k u.«
0®"*^ J.^Tl^«fieiTuetioDaoMtomakc mK.UwM»«l.P W> W8]:*'lfweibouW.inihe

S SSbefor* lU. uDocneke to meke by juJioel
wilSl oSl poolih, buttoUiii the oooetniclkm * law which Conptw did dui
*Taai thb punmw we make. H *● q'»'tc prolmhk we ehmild do wUi.

aoetioot Of the etatote aa Uier if the mailer wL-re now befoR Uial hody^, It
Woa!rSor3l«tow)eciaimriwhicbi wemW be onwilhne m d«; namely, to i^c a

y^ndltuiinnel aod reiaio iberomaiudcr. he- mdt-nark law which le only partial lu lu ^
®®^^kiSwU5bleUitef«ate lhal which ermlion. awt which w«uhlco»nidic»ieUiensl.u

If there be any aucli. f««n wliirh |«ni« wniihl \»M. m -mic in^n.-ci
!!. , S S i floL The projaamd nUecl la uU imd. J Uic Act of C«if,'row. aud m olhura uuder
! «J-Ti«tned bv airikinp out or dan.-pmlins a atau* law." ^

JS?Sii to the^ISioa. hut by iiwcriing The wnic qu«uoo was alao eimaid^ and
^^iSfaJTooi DOW there Eaehof the aee- the former dcci«oi» apitmved lo {7a^ Maki
tboae thal . whole or fall altocelher. ▼. Jtarrii. and id Ihc T iryiwa Onpen

y** T^-^hTooroSi for C««i. 1J4 U. S. UOS [»: U w« mid t^tTllf MPy^^" iL!rru« i. m tlincTf^or Lhe *To hold olhcrwiae would be to luhaUlutc for
■|!h7il.Sa» iC M be dciCT- UlUiW mi^iidoJ by Uie ixpiidaiure oae^y

r/iD»muu^ totioduee wordi of* iiun ULiiniUVh imn Wilier 17
f‘^,kn tolSa^ «●«»« eoaiioinakcU “II U1
hmtmloh toto a p^ , ItiamDeralooly “ .SewbHi:. V5 U. 8. bO [84; 8TT) and }*rmer t.
cpedflc. wlien. ai fui»ou, 118 U. B. 2M [»: CIO) are tocnuii-
ZS^rttor "To Hwb thii ttatote to the mao- lent with Umtai Shiha t. Hmk

7V«d<-Jfanfc Chao, upon ao ordtoance of the City of Keokuk ea
/U 100 0°?^ [25-6501. to which there were to- uhliahing » wliarf on Uic M«ai*ippnilrer a^
^ lS,S;iS;«iS'^M4a»d6oftheAciof the tmia of wliarfapc to be |«m1 lor iu uat In

*74,19 Slat, at L. 141, lu neoerel ecopc the onlinancc wai brood
^i^Smtoh^Se’waat^iiaS of timdemeark enoupU to include a part of Urn ^re of the

the aale or dealtoe to of coumerfull river declared to bo a whMf. wbt^ wj“ in ii»
KSi^raarkirooda.** Of thli Acllhaooort^, Batumi ewuliiion and ummproreA The ^

Jfr J«AMlIUltf.P.98r65Sl. hnd. bowerer. actually built, paved ^ l^
SSlSJrwU^rpom "waa to eattlEah a uni- nroved a wharf ni a
ZlLl ««iom^lrede-mark regiitmiion, for ilmlu of the onliiwncc. and the eba^ th« to
JS^LSt^all who bad already uaed a trade- queitioo were for the uae of the facUitim thua

or who wiahed to adopt one to the future, provided for recclyuig ̂  jf.
to lhediM^of tbe tnde to Ao ohjecUon waa made to validfiy of t^

«hi£ It WM w be applied or the naidenee of onlinaoee hecauae It provlilrd for charw to be
owner with tbe^aoUiaiT exeeptioo that |ioid for the ii* of Uic uoimpro^ ^

mLf who'raided to f«S3^ eounirici which well aili^ the impnwedwhwvca. hoi the court
^tMtlMlBOiuchprivilcgmto Uiwerecxcluded mid, p. 68 hwij: 'The ordtoance of Keokuk
SJ^ihem hcre^ A iStute ao bromi and hna lm|nrei no eharpe upon th« plwnU^

nni to li’VltEmire which It wa* l- yoiid ilmpownrof the city to
!TS!\n7rf St of iegicS^S^r to Sti- iiniK«e. Tu Uic cxtcol to which the; are af-

p U@ai' ●TOiher the trade mark fccuil by it Uicrc la do vah. objoeuon to i
re uiiuo to commerce in gunend Blalutre dial are conililulioiml m »mft only w II

^ m to biSff It within eoDgrewiuuel cou- bo uplmld to far M they are net in conflict wUb
applied to the of com. Uic ConitiluUon. pr0vid.1l Ui^llowed and pro-

whtoh flJ'^wlSito that eo»uol."w.. hlbiiud parta are aeverablc. We think a aever-
M^lv left undecided. Thetodicunent. how- anco ia potaiblo to Ibia e«
Kr^^^STcme to which Ihc defendant ceded Umt the ordinance la too Umi
tTamdiarffod frith haTtoctohijpoaaeaaioneoan. aome of lu proviaiona are unwarranied. When
terfeiw^d colorable imltttioni of Uic trade- tboae proviaiona are attemptol lolm enfonwl,
Skrka of foremen maoufaeturen, and It waa a different quciUon may te prcrenUnl. That
M.»m»iod that If CoDerra bad power to reeu* waa not a penal auvuic, but only a dtv onli- I 1
SS tradtmarlu tSd to eoniineree with nance remlating wbari^. aud the wm
4nreiLni Kationa and among the aeveral Siaica. dvU to iia nature. The only owimo waa
ihh might be held In Umt clam of whclbcr the packet eompany wai^nd

(0681

w.TJi t iM>irnif?iiyi8'

k aa

to poy
If no lurUicr* bottbccourtdccidcdother- for the uae of improved wbai^ea^co

^^S'and to ao doing mid. p.9e[fl6S): ●●While it dinanee. takeo to iu br^th, fixed Uic etou^
nav'be trua that w^eu ooe part of a atatute la and required paraeol for the uae of ttat p<m
Std and nnd*»other port la uo* of the eaiablbbed wharf which waa unta^ved
cnoaUtoUonal and void, the coon may enform aa well m th^which Tim pra
STraiid part, when thoy are diatinetly aepa. laae p<dni to be determi^ Tiii
Sble, no Util each mn ataod nlooe, It ia not tboae etreumaiaoeea, the veaaal oweera wme
ISOU. 8.
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Oct. Tbhm.Omtn StatsOuoM
€n-’rtn

WM tmi«0*T“

la tb« CoostUnUoa ud ts«t of tb« Oetled
. ik« wort “diittB- n Ewetally. tf oot

.  for ■!■■■■- uMi IB » l>0nncirirti»trto-?5giib

of thSwUeh

_ jni’nnf. U»« mui ^b6 li»» HgOTTiSrphyttew oiTcilt*

sSto-wfmSx “5
^ #K* Tiaitod Bute* cpo® Mbjert ■ lilll. tU« hmt«l Biiif inrt qLj^
MflitiA.* But Uw cotiitb^ nb- TRm* wto^BttT^ tMide^^d UaL-KoS^

y.^.^ msl. w«** ,7*11 US :K5Ie«^J»ri»ilcsaWr immunluct ol dutow

role which cootwU the dc*«ni«*t^f ^ ^ of M.y 81.1870. chap. '
«la^ of itf^oSS nf^ieSttU at U ho. '‘To coiona the riffbu

be sloroed aad tbe ot Uoiied State* to rote lo lb#
* 2*^ Buis of thi* Uoioo. aad for other pur-

** Jt to tbe ■»■*««»* which was uads ooo-
;weralioa a* to mmt of to *octioi« ia Pnitrt
g.-*^ y. Bme, mtpf, a^ f*t«a iu title, m well
at lu text. It *● apparent that the jpfcai purpts
Af PwnrrrM ia to enactment wa* to enforce tbe
"gSfShU of diiioa. Of the Uniwu Suua
Etoc sreral Buts. DmlorUise cireurnai^

ctoinot be a doubt that onjpaally the
«ort dttocn WM oaed in lu pohueal lenac, and
a* the llcnaed Btatuta an but a rTTUion ^

of the natuta ia force Demba
1.1878. the preeumpiioo to that ito wort iM
the —"*● rocaniog titere that it bad ongia^y.

Tbto particular aeciion to a eubataaual
anactia^of aectioo*6 of the original Ad,
wbicb to found anrag the eecUotii Ihd deal
cxdsiToly with the pdUical righta of eJlima,
aoecialiy Ihdr right to toIc, and were eeidcnu
i7 iotended to preTcni diamniioalioni u tbu
fwrtieutor agnioat voter* od account ** of r*c^
Mlor Of pnmoue eooditioo of ee^tude.
I^metimei! ea in eedion* 8^ 4. the ia^W
to broader than thto, and, therefore, *● dcct«irt
Id Vnital fltoiu v. Jlu»e. thuee iertion* an ia-
openUve; but dill U to
Su CongrtM had h in mind to kgtoiaic for
diitena. as elthcne. aod not a» uen pereona,
Mulenu, or inbabitasu.

TbU eeciioD to highly penal In to ehanetd,
much mon m than any oibcra. for It oet ool^y
nrovida aa a punwlimaii for Uie ouenae a One
if not mon tW» 85.000 and an iiiiprisDiucnt
of ooi mon tbao ten T»n. but U deeJam
any pcr»oo eoovicicd ahall "
eligible to any oHiec. or place of honor, proOt,
or irud creaUsd by Uie ConKiiiuiMMi or lawi of
theUoilcd BUtca." Jt_n therefore to by con-
lurued itricUy; nolio ^ i^l*,  I fit 1...1 are not to..
ri'A^li.nilfftl bcTond Uieir naiural mgiBlIu:
w- — IB wliieb Utev ■n_Li?»di. . 11 ,
Ue doubllul wdTirff ciurea. and It i* lucd
Ic eoenection with the rigbu ud imnlegte

IB
ere

Dertainteg to a mao ai a atiten. aod St u a (Stt]
oenoD only or an inhabitant And, beaidea,
Seoime hw been cla«dfled io the nvwoa
amoar thoec wbicb nleu to the elsitve Inn-
ehiae tad the dvU rirbu of dttocnA For Uicn
y—AM we are ●attoSod that the wort duzea,
aa uaed io thto euiuie, mud be giv« the laaie

ISO u. &

af a «*»*»** may
tutioaal part T#>ected. “when tbe peite
dlaunctly eeparahto tbit «ch can eu^ al^
and wb«c the court to able to « and to dertan
Chat the inuntioo of the l^tolatun
the pan pronounced valid ebimkl to esf^l^
erontolou^ the oths part ehouW fall Vt^
finia Gnips Can*, [^f* ● Ta,oi“
Align T. Lanuiona, 108 U. & 84 "iso. 810],
**Tbe point to to dmermined in all each caM*
to whether the uoeoodiuiuooal provtokm* an
■o ooonected with the general acope of the law
aa to make it impocdbl^ If tbme vren emtos
out, to give ellect to what appean to have bes
tbe ioient of tbe Legtolaiun.

Applying tbto rule to the prenat eaae. It to
elsr KCttoo 0519 cannot to eudaiocd ia
whole or in port in to operation within a Bute,
unlm* Unxtgd Btatm t. Uarrig to overraied, and
thto we tee s oceaaion for doing. That can
waa carefully eonaidcred at the time, and eul^
acuucoi reflection baa not ehanged our opinion
aa then axprcaaed. For thto maon we anawer
tbe aeeond branch of the fourth queation which
ha* " cenlGed in the n^ative. Thto dto*
pptfa of all the other puiota iududed b the flrd
til queatiou.Aod s further anawer to then
to neceaaary. . u- .

We come now to tbe queatiooa certlOcd which
artoe under eection 5508. That Uiia acctiim to
eoudltuUonal waa decided io Ez parU Yar-
brouffh. no U. B. C51 128 : 2741.
●SUla V. WaddeU, 112 U. 8. 70 (hd: CTJ]. The
real uuniioo to to deiermtocd. tliereion. to
whether what to charged to have b^ done by
UaUlwin coudiluiea au ofTeoae within the mean-
be of to provUiooa . . . -

TtoeecuoQ to luund b titi* ehanter?.
of the Reviacd Sutuua emhraang ●●Cnms
aguiDd the a.ic^ive r ranchlae and Civil lUghts
of Citixeni;** and ttproviila for the |woialiment
of iboae “who couapin to injure, oppnso,
threaten, or intimidate toy citizen in tto free
ezerdae or enjoyment of any right or privilege
eeeured to him by the Cooditutioo or lawe of
the Doited Bute*, or beeauae of hto haviog ez-
aretaed iheTame: ** and of tlioae who gn b com-
panbi of two or more “ b duguiae on the high
way, or on the nremiaeaof another, with iouot
10 prevent or htoder bit free exeretoe or e®^y*
meet of any right or privilege no aecnred.
Tbe pertoo on whom tto wrong to be puoiah-
ahif Buct to to deaeritod aa a atoaan.

(6801
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Baldvhi t.

vm.
^  intmAmoit The loree w« e»ffted Is opftrariUon to s cIms

—«iBP It bs» »8 «»e tJ ofwi*** who hsd lb* tiebno lo^-ioTK?
y^ttooiUuibos. sad JO ● ■=^55ai|orpro»srtiofi m^oainchwnnn.
Si-Si wSeh to Ibsre iT^-^ o«tooS^i«» “* the r»»eniiaeot while set-

Adds is oae who to a eilaso la thsi ^ “«Ss^ “ “

Utotnwtbitlte»o^"®*.*^Jlf^!^,??iIl? Mtolhe«»otd cUuse: the encMe

J» H iPffCT- TtSSSTsgtBSBt oftte gngiBsl «a« ^

Se"ic ;SIuT^ u; «^rvU.e of ihm
jawit Ibto >n Uic £S «,vcran»rm towfiill» fwaline wlUiio Uie lem-

icr 10^11*011 rirtl^ly. ^ SII* £tt of Uie Uniusd liuio srsisit III irtstmeoi;
» ihc%»Heffe of «Id if is ihcir en..m to *1^*2.'"‘«s.ws.T5«° ET^r;

czifu. wbidi css be cuitd by Coupea. but the Cbinc« ?»wplc. sad sot

the

BOV by the coum. . -.vwijwUJnB enisst l^ coTcrnmeBi is ito nflort lo prvtca

^der .hsl osit of U« “litoSJ—otU* whole snd. wjU^

JSS^hst sectioo P«r‘^ iia!EEtt»«owp/ort*«rpriiwsfisye ws<

^li^Usittol^sSoi « *0 to»y wa sesiort **^^2yiL^5cenaw.Oort.»®s.Ocnm.C.B.
Sh^ or » oppoM by <»« **»* ‘ ‘**T’ Jfr .fkJte Fiald dl»liar

●●t^Siwto pie»«l. buito « maJoTity of the court b Iti
ter Se oMStktt of say bw of ^ £“JJ^ «i5uSioBof UicdloScnisecUoMOflheBo-
fii^tM-” nr 2 “by force to eeto. take, or pos- which have lioca usder coo^f

●"'€^SS3i=I^5f|i|Aaeodoieot of ibe Coortivutioa of the TJaited 8^.  ^ ^  p, ow.

cbarBcd w or by both -ta. use

Krsr“il7u ‘’^;XSS‘rwitba.ins.oriec8.tbeiioi|2i
SfSciioB which prof idtf ● fffiusJTBtaa Uic subject! of Uiav empire ihai
●●opp«iBi:''byforccUicau^orityofUie Uolt^ ^ i.rifilcsrt and imrouoUiei is
Sum. or for prefesliog, bbdenn_. or y* reddeare whicli are enjoyed by oU-
£j"'e ●● s*e«viou“ of aay tow of the Ualicd Uic «..«l faf..n,l n^m.

® Tbii evidcatly implit* lore* uISS ?^!E!S'’wiih''olf.iw u> ^ Wemineoi u a eofenimwu To <^i uje m j!U« Nicola^.  ^ the
oUcnac under the Unit clouiej^ suUwmy Of ^f Sutler, in the State of WWorsiv

ffovcnimenl n»u»l beoppoeed.thstuw J. -ul»i«H! nf Uic Kmpemr of Dues, who

|

loTwmual be brouebt to some P^“** JJj® niSlinc and doins biiwnoa Uierv. a^
the

of authority by U>« eoyjmm^L A were iw«hn^a« ailered
IS?»bUUon of tow to aoieDOuph:lli««murt In Iwlhr^o  ^ of that ctom, reaod

●“* “P” ●

ISO V. K.
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Oct. Tbuu.

^ ̂  A- a 10 Vbeat 181 [8:207]; UwykfiJ. HhtanU,

,  ■ Itri   ^Th^ iaao al» wlU» elautes f»»uft«l in ●nme
*^«*’tlil.dlec«iolIeMClb«P^»"‘^?**?'^' forri« N»l»«mi, ●liiwlaline lUul

fW-70T

witooSS. o( UM«e N.iion. may
Tkai^»rjmM iot IStbo VniltH BUUa. anil fortUal mir-
iiu. cireutt »»n ImIt ●olcr o»tr pom with Uidr alupa
^rt Mds ^ ● cootjnracy U»w **"*cnUy IQ ^ rcHide ami 8o buaioca here.
SJ3 iS T^uTSSttS^ of ^mmo^ ^th Ualj of
wli^ thcT iwSded and did bu^«». «t *» *"*^^*- providoa that ** Italian cHl-
SS H;?p«m.ioo. of JS-TiTuiSd Stata, and diizamof Uja
eonapiracy to af UnliS Butca io Haly. aliaH tmitually U»e 11b-
e«.tn.iion of o law o l^hr ^ ,Ur.f-l.i|-and rar««. M
U.«u«Unirvniyi*«W.lan-.lb> toeOai^^ U»c’l«»nHOf UicllnM.:il M«ua ami of lialy re-
to \n- ihcauprome IW.of ■nrrlivdv. wli'« b ''‘=‘y 1-'‘>1" '' ‘"fim ifc'i' «»"»●

flniinl Suite* and a fonagn ro. wlmicTcrof aald urn-
e,.io.iil.ml in two Article 1. Tli«u *lipukiioQiO)«naa
twetu tbc two Nauooi. auo a» a tow ^owr w*» foree- Uwl U, they renuin: no
cuiintr)'. Aa a coniyt ^iidiiliroactioo for’Uurirenfoiwuicnt. Treaty
forccmentOBlbegood fallb£tb^«^ S^llSSS wiU. (Jnai nritoin of 1815, art.
mnic#, and to carry tato efl^ ai«of «api*- w , ^ amtinued for ton year* by art.
TLona may require J’oTtbe Tnaity of 1818. and ennlinucd Iwlcll.
frucUoa of lu ifKfi* ̂  iJiT^rat? lof Uic Treaty of iaCT;Trtutytp«ir>t thfi courts CEB E0unS BO rcurviB cxcrpl ®. *7**. ● ayt_ E* Tftsity
„,,r^vided by tuch Icpila^. Tlic mntw Jijuiy jojWl. art. 2; Treaty
b  OM to be icltlcd by DccoUaUon between U.c wU Decern’>cr 1837. an. 1; TrtatiT

511:«' .SrNor.;y o, JU,, *. l«rf.

tu f7-416 4351; IfMd ifo«y Cba*. ICC- trraty. 1“'^“ ^

Cur.i. (C. C.) tH.tW.IU Ak X-9,18.-J. ^ pom .Uh3on
But in many iniiance* a treaty ^ SteS^daMTerf^^dcD^ no eonEroaional

.

lu owo lorcc.'ui.! u. Wiu»« U» ..d « .jy
Icpiilatiee eoaarocni; Md wichitgCTer^y Uw jw-^Sju aod nriTilegtaatipuUteX
ciMT wl.ru it dcclara the ngbta amlT|rn^ r&v^SnnVk. and all u£t la Bocled,
wi.irii tbe citiiciM or tHblem of Ha^ £ ilih wia’lniion « may »r. nww-ary to pro-
muy enjoy in tlic rounlry of^c OU0. Tlua I**’*, *‘7^ ,  . Tiyii Uicy bare,

treaties wiUi Euroiaan dedasw I Uitna. 10^^ ^ preTcnt or biodw by
their■ubj«uiniigliidiHp<»c of iL excciithm of alaw of tba Unltad
them In the United blatos. aod Uo4 Uw wbicb llda dauae a^
bcir, miphv inherit «ch ^ SSSTto a iSeJSSSat to Sk of tba Act Tf
proewls ibcreof, oovwlihatMd.iic tber alico- JM  ot a i^act^ 6eelaroi. among other

;ri7J‘ZvS'ed'*ru*2‘b ?ur>i«fts
Imldinp ?anda in Uic pnjtcd U^^ltotei^ or**l^oppooo by force luauUior.

ciuren. holding Und. In the ^iuo^ran to F^enl. bioder, or da-Great Britain, should conUoue to toild U«m Ity, or oyji^ w P ^ United
according to the nature and tenure of their re- to y the _j newe* any of:5^u..Lu.«. »d uuo. ssri„i^y‘,s2.“Es;i^r“i,.rt .'uit. tell, or dcviac the aame to witoin they tn«r propeisy wfiuo newere nun-

li like manner a. If ib^ SS;«t“*AltotJ^ toe'SeioTto^ri
tir«. and tbatneltber SdS« a'^rJSS^Lt toolated or oecv
au.psahould aa far ●■ might ro^ th^ Sndida of ^ivbSSl period Tiolenco.
[an.l,,audthelc.mdremcdjto.na.^otl^ KJ tbe law. SfSc But« mak.be repirded as aliens. Art 14. A »n« 10 ror , . 10 reach earn-
Uic Kimc purport, and ei^cing cl* !SJ25iwJSimrt'tbe Wifwnacy and autboniy
able property, wai to Uie Treaty with Franen nf the United Biatea, aod
in 1778. artide », and alaoln that of IBM. ar- of 0.“!^^ Uto dh
ticle 7. U required no Icgialulion to greefons agiuo^ the eonapire to
to this proTision. Ji wa. the law of the tond ^ "ol ooly^^t w^^n^re ̂
bT virtue of the ConaUlution. aod enogr*- overtbrow 'J* i^.

Wheat 26» [4;2M]; Corrwol v. DanJu. 23 TJ. be oonferred by aueh towa. In

T0 Uvms Srana.boraaMS
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●T^-TVT
SjojtwtM t. fnAim

im u iaruieoor ibe pnmi»e»et aayooe. wbctte
ritites Of oJteo. by i»o or more pemna for
tbc BBtowlul pun«*“ taeouooed. Bui 1 aa

«»««t tb* q^uallbcnlioB eT poio( ui
iUBotoe" OB tbe hijbway «looi Ml *im onend

nine OB the premiM of ftBOther-oad
tbni iBoder the ciaua iiupplicoUc to lb« cbm

o»f* court: Uiouelt Uicro u much lorn
to S of jtfr lUrWB. ^ lb.”  be T»dMlboucb iiawonU »CTe:
Mf two or Btofo BO oo Ibe btBbwey ia
d^tbe. or on U»c of anolhcr. «{tli ilie
4i^L“ ne. tbui iu»king Uic wonli *‘Ib di»-

●!,»)¥ only to Utc offcoK oB Ibe bleb-
MV If b« '* correct. Ibe Vut pravto
ton of Ibo ebiH* wouW dtwrlbe «« canci of-
few! cbnrc.sl neunwii tlic plaintill in error «ud
bto nKniwi'intumi - Uiut ibcy wem oo
nemiK^ of Uic Cbii»s« wlU* tbc ^ do-
nrive Uiw of ripbu ud priTilq» coBlcrrtd
liT Ibe Tr«ty—U'c biw of tbc Wild—●& utcoi
wbleb IbCT earrinl out by fonrlWy ex|PcUiog
Uie ChlncBt fnini llic town nml oiunly of llicir
TOMlcncc nod buMMBL nuiwItbotUBdopUns
or rTb-rtiiiB bW view. 1 prefer lo pW« my o«-
●ent uivin wb»l 1 dewn llic ertooeota eoiwmie.
iHm bt* the wren of liie Uiird cWuk of eet lmn
.'CCIG to bolding Uiai U doe» ooi cover Uiu

' but Bpprito only to cbkb where Uic« ku
forcible rceiaiana: to ma«ure< ndnpicd

for (lie execution of » Ww, or »

vjiLoWm—n*** *“y too rijrbt of ltd-
of TbBlilBbtto
d«»®* i^euWr pWee; It m»y b«

towful lor anyotie to
●«S^5S5TJ5Mb»cBl upon «uJ
rtddt 7”*^ oooepiretoni well knew,
tlfbl of liowi. tbe proviuoo

'^.^‘“L's!ssaieX« s“uSS’.
TbW Sdf "^dcue^TliCT nrencK. Td^ . cbovt, to nakle to noy

ont or do buxiocss Oiere. A eon-
^rueultf 1^^ bv force e rowknee to Ibe

by them apjvsini to me.
S Jc eiS5«cy u> p«v.mt««
UiM W. the execuUon-^f n Uw of

oi«er^oo--ui« ». wUiiio U»e tellcf
toe iiSd ^ui of i«tUon KBC.
■nd «p»fit °f Opel tbe Cblncvcfrom

count, ot Ihdr
‘‘'Sl^^iSbouibciBB ●mcnablc to wiy tow

iSJutoUHty. expel tbe Cbincac Icon *

toipe'bcdooB>o5to iuW^^ SSSflif Utc of Oilnii. to Uidr nirW

M

—iioieny perucutor »«p. tort wi^ go»^ ̂  reWiW nnd do buunm to ibtiooumiy, nob
beJooging to lb«D— eateny ^ po wltliatamling the tonunage of ii»c Trcaiy wlib
Sto SicSoTBOc. would to itatjrpire Aod tfiS^^tm^ljJ^

*^"to£ub..al»^y^Yo,Sr£S Sii“^SS!5!Siintontattbeb«d.oroi^
toattboM who nSiiDryCbtoeac tolwrcn or CbtooM ol^
^

late*

more

 pertaa of tbc n£bw o *u SSS^eto iwrmaoenily or temporarily r««J-
by a treeiy ahould be i__ ^tbatUioe to tbtaeouotry.aod to aecure

iSS»2a to tbal S^tbon^ «me ngbu. privilepea,teuouni-

S'T^V.S'

ir.Sn'r^.ic^’!? u‘rcJ.‘^s"S
●h* rVinaiUutioo or towaol tbe uniieo oiaimj. ik.«i» ..larw nf buaiocn tbc Oovemmeoi
toeyebS School more tbaafivetooM^ i^toe “»“«« I*’" «
deSan. and imortomed “* ^ iLn ec^m Z pn«^ ll.en. a*raii* *ucb vi^
M. nd abalf. moreovw. J Sre^to puntl. ito-w who. ii. tbb way aob-
l^lbW to eoy olUeo or place of honor, jmiOt twee,  m m .^,n,cnL If tbb be ao, at to
t^SS^^bytoeConaUtutionortow. of "" U«J»‘tod Su^J.

..Ittbindnu-ta ltaitcd »nJcV Utu -n.»i« <J ««-
onenaea acamtt ditae^ Tiienmwi^ i ^j,b ibrirn»p«-ciivc Bovcniiucnta.

2:„r“iLftai u“ tJrls2ii«,«” ●»' '™“
10

ISO i-. s.
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ni
S fl OJI '^mnn anm aoi sfoiScofioj ScmndoiT
JO »pm9 «UI »«n L^(^I S roi.lMxa 'iOAOMoq ‘« H -aintro

Ttqan *’1!?'^?-^^“';;'^'} -TZ%n*^lin «»1 Solid

●ooQ »qi Aq ^““T^ II.. laiui ot iii»itn oni mi« 'lamow jo cwtmaid
atn w, Jianioii. jo lotiunud ai « . <« \xc^m, ai «mai

a●1nS«po13al.duCK>^.3.^» uMM1aql»«|W^^^ i a'q? A 3i»iua-w« ‘wqio poi *niM|*t*a
●qp ● oq»tn 0l pi»pit«ai ' ,,^ *iMM«ur>a oi 3ui3ii«n.ni qqSu ●● diqiuo'Atip <n
1oao«3 T ^-onnaMp ai„ w« :tuiiiiini.'>ti<l« viqau ip» ■■ t»im3a^ai
iioo^iddf “®/® 10 uolwao »iii am‘loanipBaffly qiuaounoj
4s.q aqi oo oamaMp «lS « wn qSI aSl«. »q» qq> '»>“
jl„ tpiOA »q» imn-^w aqi^ ap«u J P i?towtio Join4n.» 'wofiad jo oonMiorf aq»
.●33m qoM OQ ●*«pq I J ip putm ot p«q ti«3aoo ●p«n»»oi^snAudpiiii

.ooKud ●qiminj Aao oottao^n *^ J jo’ pwrof Jwqiooo.. piOJi Qonoap »i^ iaptm aanojoq ^«t8 ■J* ' ^. -BtoiQ patton aqt ;o ●»*! lo
JO «n«» 0 o| torfonaipat potpwu _, o2iinin«o^m -Cq nii^A*pai>^ aSapAUd jo
£«p SmuA S23 am fo 22 ^SSTno«-^^nT^^^m£o(,k io a«
«q paiqaapiioo «iqpa .ewaoji AnJapuiqjotoaAajd m ●aw3Ja«TiP«
●m OJ ttiQ -paquaeud *■ “^S.,o=nai ini»^ofcttijaqi«w«I0iafiuia4daqi oo
●tpjl »nMO vi»o3 « "? iq An^qitnp-^jainoo«p2*««adoinao..foo«>d
●qt a**q £●» t»qt «! l‘“*ajom joojm lO au«P aqt pw jX»*qStn »»H »»
■wp uotpaiojd *,,nannu«„i«««u;iil.‘>4o«iJOOMijo3moa«n*Xl
=K104 S *n_«n ^dita:«3ouanotaun«ppotjainoo*omquot^
oiWaqa*-ta3..am Su.paSanf oip 1% . o«np.. »i«p3o
oqi 01 noatwl «<n tnpu OArsw^ . '^anrfwao i iioo taatjquio «k« ooh
taofiad wojj u»qt tuaxaid <n Ji ● m owwra iwn oqt  m*otpioq JOj pohoiJ

a^AT-So^%^«a Sm p.it^
●*up “lf|i‘oon«A am ro tM»i jo oonmnwoo »qt P“»«*
-qtnnoooatwodaqi jo qioq^^ j ^ pooTomoid aqi fo»
i'„n= po. .oJn »«=PI“ raq. W *»fq™
tpapp ● ooiooaq « ?® ^ ijaoqo -mgrwnr joo tporoop jaqtpo
tpi pofp ipo «oq ®“® iji^jritain SwiSmq fi| qo!q» mnmo »q» P ootimojc^
04H ui oont aoiW5^i»at>«^^“®^^» ● .o»„„*■»«ottuioat n‘tpiX poow"®®"
0 pro‘oatitp 0 Xq ajmwp ‘\JI mbxnra'ajaq*tdaan fmoifl P»»Pfl»«n
.00 ap«m q jCjioo nr imn »««ldnii m oanmrwoor> am Xq pwnooo ftq^ Jo
^OJOjuonwHddoqqowpJd jW tw»*d

*« u„P>- i*n. moq

Wn«*anra»*'^»‘*"l»1*JV’’*SA‘anqtHl lo toaunoroa pipu jaqP X« iq »
●jo-.Citi»aqiSu»ipmXw«laqi ilatrdO^amXqrKmjqiuoioaq 1^*(P
(vntrudoidiliniti jaiua m iiMifiHMMio J®J^ * oontSSwil am oi loam o» apooR
‘onpuo-pBniuuio.i« jowwdjndjonipP»J P j .w,oo p«
‘(IG3 ‘0035 ‘08S 43) «■ oToonwn ooiwmVqon aqi oaaataq Xi»o*X “V ●toM am Xq pajinboj lo ‘qann awcoaq Ol mTi^inTW ●3an*ud p«i oiq»w J® »“*“
●Bt p uonwopap «P P»W ^®^^ S32g !xo(5a^OTO«iaian«r*m^*»*»**''"*i23 potiofi am JO owitp « q ptxi ‘ii»X mih t oJ? « S«wn ‘■otqo lo jojadosa »q»
●oa«t JO a«»am 10 P**^*]^STa ^ omppa ^●“®Pi*"^5 0 JO poaq am SI oq» oooiad ^^ ●●!«» poqaa om P-*●»«
qnui« enmiM aAW! a^ ‘tf»J?lxw SSi-J'iSSoj o^l«»fn«o*oO ●*!‘n
|w.q it{M ●»!«« jam® 'M Jl * ** /«iT« 4«mi» tom lo Sutitooia am ®!
UiMta M|| i|OtqjA u«ioiaj*ljjtO! J® .J^^uoa OMO il 1l ^ »'P®®P

^ '-,M«| two tHKimn-wO l^!^jrS2iAid ̂tpuXw JO maoiXo(80
●mXq punaaostipu j® jan*}»n ^ jooISpxo2j «q japoiq J® loa^ ®’jlSm
●qniMAud 01 iiwtu} m!» ***nP *rnioi’jamovoto^ntaJdam®®^
JOwMiuiajd am u® 3utoa «iJoiS5poioatiii»«ad»io«i««*in«»;®J^
loauimiond am «>J SuipAOwi wiuj f* ^ -^SjSSoo Souoq qq J0*«»wod »
.aoMUnd 'atoig pm|«n *’0 P 1 tPiiorTam P wiot ●» oofimtlwoO **Hi2J25
●oof)a«p Xq pajoJDunqq’Ju JO^ oSatiAiM J® iq3p P '®®Sf?E
●jaxaaojjMq teaAajd <n tuot®! 'pi* *2a!!flfaMjaxa8ai'l am ®lo**PP^“****?CSJ
JO utrauud ̂ uo o3 oqM *ouo«*ad aJo«a " ,^nm«uin i»idilo2in(B! ®* ®*ld«*oo o®”^
p luauiitnuitd aqi JOj SuqHAOjd qi'l^A *** iSom*^2oil It . laqi *®®9 ●’*”712 , i

jamo mi* wtoBJl AM pami^ ,^SL!!!215 sSsmO p^®d P®®n»'n»*®
am q®!'|» ioonoanqo am qq» MUM»m paotoidoomB?
aoudii»ao-’d|qfoaoitp o»*JauJV I® ®*^l*|* ®*** *h» P -u®®® P’®*?^S*!LF»
am Xotoa oi oaddoq to® op oq» awqi >®^ ^bqjk isasoTp pcm p«® P
Mtiaat^ poopou 3ain®^«W» P wUod 1 oopMd® »q» W

‘TOJ.ttO

.BIOO

^■XTAQ OUSQ ^ i*000
uurV»
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|UXJ>W l-'kAHS*.

IBM-
eniorrt. bj ●T»pro|»rt.ic tep»l«i«. tbe
km* of U* TbineenUj Amundmem. ctHi»d. *®
l*r a* nommrj or pro|«r. «n«i

of iodivkiu^. wbeUicT »«irt*uoed b» a^e tef
kOalion or ool ’ f«r ibe
●●*U form* awl loddenu of *U»^ awl ia»u)-
omary aerriiudc.- A»d
of Yobne. lU eicBpuoB of JT

by UlcUnUwl suua" (F.
"coma
“ptantod or arcuml by uje JfT."::

fuiKf or 00 ibc ^i.ij iiic word* “on Uie
pe,«Toccur »o qualified by Uie
Mmi«» *^17- Tbelrecexcrcueof pw-
Cord* ●;»» br ie Ub«i«»* 8'““
w»a) rigtota tewt^ gy ̂ irimog eir-

●«i ^

^ " ® «rinkIvm.T0i of a riphl irmtmJ ly
ef-**- or j - -f «»,* iloiud Suum. waa

6008 BO ofleiwe apunitt Uic

Uniu-tl Hmi»- Boocoocur*

~sss?S5j s
on Uie tliebigbwBT. Z'^l^nio Imbliii? ihat (>»i/^^hy c,uui

£. V. Crm'iafbaaA). can H ho
pit*, nmlrr lu expreaa power to
HfliYoU. Amwolmenl. by S7J;
non. nmW nmkc lianoncii-rapaiiwttlic V.IJlbil
btoiot lor two iir monr |a-r-
deny or alirklp* U»c diimr
acniunt of bw mi* or eolnr ? 1*
Ogniual earrpoon to Uie
mm may by a|iproimaie tegalalion. irwiiv
SdVr.diiTipbtt.lerlv«l fnm. or puaraiilotn!
byUieOooaUiiiuoo - ‘

<.om> to cuoapire u>
« riplii b> vote, o»

Sober, lor Uic purpoie of gJj, ba* UBweoMlcd iw ?mwm.

1

tbe

or ludirecUy. any Per^o w ^ of t«Jom^ ^ piv ^ ^^*1 to mtiire ihc w(u*l
tbe equal proico^”®* tow*-or lor lion of uJelnw*'»» tienion* wliliin toe
priviksta or immuDluto S aBuiU-. unUl Ibe State, by lM*^k K*»»-
Uie puF^ of 5 . uShi or by ibc aciioo ol ber jimImuJ aiil lori-
●liiiiied aulhririiioa ol any Sla u-. ,j,|,ij iiaxxdcniril aiich i»r»it«iHin. awl can
Sv!n7or amirineto all J IS. tlin Intorfcrc o..lr Uifimpb llie aaim «f
Sic ● * ♦ Ibc equal P«»ociioo o^jaj^ SI?l5«r« inauitainvoWme eiilicr tiic Talumy
^ h iinoiDeccmary inlba “*sto i,-gi*laiion. or Uic aetum of tbe ^joa)
ta ltocliiUacupeofUiatelautoolt^wrtc^ of wrh ««c^-5 to .UnicuU to uwlcr*^
Artiole of Amendment wbT Coocrew* waa*nvnaedwttbpowCT^^f ap-
»Ko SUtc*liall ● ● ● rmnStoteSIbrtioo.to enforce Ibc

iuitodiciion tbe equal Jj« E^SnSSrAScndmeni; for. wlUiouiaHCb
towi." Itbwifneieoitotoy.thM ^ pre^ tSiSSrteSdatiao.tbeeounaollbeUnlonare
Sundoe*aometbingm^l^d^^'J®^«g SlSenl to MOu'●*»? cute law* orroYW

Umii Ibe power ol tba Bi*b»- Tak« in io,UrUl onk*i* wliteb deny

in li*

and
«,n.«Sion wS tbeflllb
wtrtnn finairT^ oower 10 enforce Uic Amepn u>e o<| . nerwio*. Jwb^. aince
went by appropriate Icpwlaiion. tbalp^vwwn ^ ,j,e pivemment. tbere lia*
u Muivuleni loa dcctomUon. In afllnr^i" »»»« In tbe-court, of Uie Vnioo

tbaiwrypertoawitbtotbe umdlc. *!tote eS!rt ol rigbu. i«yI-
iSo of a Stole ba* a ^^‘“J^Suon^^^e Si or^SiiimnlUca «lefi»«l Iwm Ui* Dnltod
lion of tbe Uwe; )u*i a* tbe }^’ u Kcra* to me Uiat ibc niau purp^
Tbirtcenib Amnidtnenl. a^Mj Ibe ei“i«iee . j *^p^,K,wcrioenfore^  byi*pia/e*
^  ●larery. operated not only to annulate ofpvingw^^^^ ^ Ameodmcni wa*.

Xrobibition In SS^i Uie laUnrv’or InabUlty of U« aiaie au-
■**●1 atn»n« the denial or abrirtgmeol of Uit n^u iio e  pmiociKin. u fmm up-
*  ̂ orcilixeiiBofUioUbiictl Slalcf to »ote. iHi afr Iho^ If CmiRnia. upon look-

count of ilicir race, color, or P^r’ScirdUrri !ii «lw U.e whole irrmind. lictcrmiooil Uial w.
wjviiudc. opcrui.U to '®»»l «'?*: X.-iiml ami approprinto m«le to accum .urJ.of

with “a new eomuuutional nghl. .n wla to prortwl iliri*^
●●come* from Uie biiiiSwof incliTkluaU. who
empiion fnim ^ ui defeat the »●
Ibc elective fiancliiac. on iSnSsi”! Jie ripbtfrtveii by Uic OoiuUuiUoo.
ir pieviou. eondiuoopf icrvlt^ U. S. t. ^e „pon wl"i
^ik3lutnl:,M2 V.B. M2J23: 688}i U. 8. ▼. ^^ "JL ' ii^ji, of lecWaUoo lo tbal end.

92 U. 8. 2H. 1^603). *1 to aaoUwr view of iblaoueatioo ’'bleb

no u. R.
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78S
waa no material dlfferenec between i.Uilntlff
and defendant at tu Ibe work done under
Uie eouimct et July 17. V.MT.. tin- «»c aued

u|Mm. Tlierclore idaiiillfr'a denmiid wai
nruved. mid Uk: Unit |■r^lMlu^o of the i liare*.

rroiH*'»ut, could uol Iwvc workedIf *●
Injttry !●* defendnut. ami tin* n'lnnlndcr of
Uh* Hiitraf waa uiMendiiis mendy.

●nio court did not err lo overrullog tbe
nioiion for a uew trial.

1V«- liiiv* trrmwl all the cmitndi Of error
III the hriofK, hill can Kiiatalniiiam

Of thia eoont are an ^
loalated U|*«in, that the

tba BiMOUiit claimed

tneata
croond of doiuurrcr

dmw not allcffu

\vm-iw lIiJ doimirrcr to the accoiid mdh
fn iiii.ii 3 was or was not lin|ini|i«*rly

under Unit    l.niwriini d. imol
cntlUeil to Dollilntf. ao fur m» tl«»t

●vrned. cveu If the rojdh-jlMai

eount
aa

ant waa
plea tvaa com

_ ^ ^
●. nml Uie Judtfineul apiivalud from U af*IMHO

ilriiH*«l.
Alliniied.

TVSON. C J- ""d Snil’SON and MAT-
FllILD. JJ, concur.

had not been In Uic caac.
defendant baa anflerwl daiiuiKCH

breach by the idainllfl of tbe

on
If a

aceouot of a
contract uinm which the idulnllff Iwmoi* bta
cuiiae of aclloii. a |den of rvr«ni|»iiiciil la the
iirowdurr by which dcfendaul may lirbii!
'  lieforv the court and liavv lilathe mu tier

eoiiHidfred. Hclirman t. Newton.daniacot

(ia AU. IS)

oAiimwA ». noATu> or nroiKTUAiis
OK JKKKWtSON COUNTY.

0mm of Alnlmiiift- Krb. S. IWW.)
(I i*^siirHucir—.SATuar. or

(Siipreme
lua Ala. KJo. Mb. 16 BouUl KB. hor tliH ^
ruutuii we aee uo revcnilhle error In Uic ac- joniiT.
Uon of the court in clvloff chartfc 2. rc|uc*t- 'J'''';;.
ed by tbe plaintiff. ninintiff the riclu of atilTniire.

The defendant a defena* 1* that plnlntlff S

theorrtimllr «*w

ole.—Kor other
bad breached, lo the ilcfciidanfa dauiattc. a pig. | X; I>ec IHs. I !● J

n!le

contract luude April 1. and there la ^ i.;,.„Tioj»a 0 .’5«)-U!r.trr or SurrmAO

nty la la t

.♦omuiony lu the record which tend* to au|- powna to n«niii.ATK-STA-ro.
the defeat. The plalntltT m.m^led. Power « “iT irlbT'-^Sl

I

he
It rT-»hl*w only IB thoae wac

Mt Dlectiona.

md the court tfare. the lullow.otf charge: ‘JUpf a. r^»Hc‘5 by the Olir^
I  chance you, pcnllciucn of thr Jury. of the fwlrral tk>nalinit.u»n. audthat

that to coiiBlIlulc proof of a hn-acli of con- ‘hereof »rnninnc «Hiff»«wl^oh^
tract executed by plaintiff and derfiiduiit |,s»e the '●‘●“(''ifflinuii «f

U luuat IK! abowu tliat the ternw of Urn con- | 4; l>ec Die. I «.●]
tract Includbis plaua and aiiecliicalhniR. or ^ (| lUciiT or Soitbao*

I,rkt or ,„„.ono,.f. OOOI.-.-1. .« 0,-te h.™- n=i,; .i u» d>i-
live or the province of the Jurj. lla crltl u«i m ppevenl lu cxereiac.
fisio l» Inapt. n.;,] Kote.—Kor other coeea, aet Kleetiooa.

The proiw#m»n of Inw lavolvod In clmrcc p|g. | io%.«J
G, piven for the plulntllT. b» »-orrcct: and
while the ebarpe U nilKlradinp la lb* ten-
dnucica. ami Ibc court could wtdl have refuM-

tills uwouiit .v»*l tiu* ib'fcndaiilud U on

({ !●)—FiAJicniae—Natub* 014. lit.wn-t0K8
llPillT.

The eToreiae
iirivih'gt:. aniJ not a rium- ~

ll-hl Niiio.—Kor oihrr en*^ aet Eleetiooa.
Cvnl.'llie. I 1; !>«● *>'e- *

(I IlKiiumiATion—Vaud*5. Km:ctioh8
rrv m- Ukiiuijitiumi*.

A Mime limy o-ciinrp cilixeiia
n-tfiMirmioii lawn in nnl.T to vole. ■»'>
Ihhiv of Much hiwii iR imt nrT.-cn«l l»y *"* »«
Unit'the rveiRic'nne olhrer mny. by atsleeiins b
twrform bi> duly, dinfraachiae the electon. at
!*lecior'» remedy bciuc to compel performance el
tbe duty.

n:<l. Note.—For othiT
Cent. Dip iU \ Dec. Die. t JU.-l
C. Ki.Kcnow8 (i 24*>-ItwJtJLATion

***^Thc liceiHlnture may preaeribe the time tor
plaiT of hohiiop eleciiune. and require none*
llwn’oC.

of the elective franebiae to >

to conform tc

easm. ace Elections.

-Maupes

c-ouhl have proti-cicd lilnimdf iipnliiHt lin iini*-
aiid llii' m«urt will not

WuiMlwUrd
Itsidhip iviHlinirica.
iK? jml In crnir far piviiip IL

Irmi <hi. T, Curl. 44 South, tazi.
nijircc .1. as ciiplml In tliv tranm-rlpt. cor

rectly ihdiiifs Mcl-otr. mill wai* jirojK-rly plv-
Tbe chiirpc Is not tbe Kanic in* ebarpe

4 Mt oat In apiiellanfs brh-f. and we have
found in tbe record no charec corrcatKiml-

wltb that so quoted by the appHbint.
the brief

CO.

In;
Itut . waivlu; tbU point, nud takinp
of eoun.>Md as refcrrlnp to ebaree G. wbh-li be
MCI? out. and which Is coven-d by the sixth
prouml In llic nsaipnmeut of errors, the court
«.-annot be pul In error for pivliiu’ »●barec 3,

the evidence of Uit* dcfeiidant. Tbeo.because ll'M Note.—For oUht ener*. see Eleetiooi
r.'ni. Die. ( 30; Dee. Dig, j 21*1Poull. showed without dlaputc that there

topic u4 soeuea NUMUUR in U«- 4 A®. Dlf. U« » *UU. 4 R.p.rw UCuo●for etOir com* »m
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OoosL AU. IDOL I ITT:
**Brer7 mftle eltlseB of tUo otatt wbe to

o elttoeo of Um Uoitcd Btatea. ood ●▼er7
mole resldeot of forvleo blrtb. wbe. bcfure
U» nttScotlOB of tbto CoiiontuUoo. ebun
bOTt tosall7 doetom] bU loteoUee to be
come o elUsen of tbc Dnlted BUtet. tweotj-
ooc Tton oM or npwordk. oot Ubortec under
maj of tbe dIaablllUet oomed to tbto orUele.

the quoUfiestlooe required bj
It. oliali be on ctoclnr. and aball lie uiiitiu<d
to »«iU* at aiijf eiwtioo by Utr l‘r»-
bbtl. Hint nil lundtiieni wIm* Iimv«- »**kuII.v ib*-
lurtni llielr hilnilmii lu bvf«>uM‘ I'lliM-im ut

lilt* tliiilvii aball, If Ua-y fnll lu liv

V

cuiutt clUuMiK tbereof at tbc lime tlwy are
eiiUtlcd W become auch. ecaae tu luive tbe
right to vote entll they become aueb elU-
Boua.*

Conat. Ala. 1S75. 1 2. art. 1:
*Tbat all puraoua realdeat la thto atata,

bom In tbe UdUc<1 Statea, or natumllzed. or
wbo have leeally declared tbeir lotea*
tloa to becDise dUaeua of tbe UoHvd Statea.

hereby dedared dtlaeaB of tbe lUte of
Alabfltua. pooacMlBC equal dvU and pollUeal
rishta.**

Code Ala. 1007. H 390. 201:
-“jaa. Quallfleatioa of Sleetor to Vote.—

Kvery male eittoca of tbto outc wbe to a
dttaen of tbe Ualtcd SUtaa. and every male
realdeat of forelco btrtb. wbo, before tbe
nttUlcatloB of tbe preaeat OoneUtnUoa of
tbe atata, aball bave lesally declared bto
lotoatloo to beeoare a dUaea of tbe Ualtad
Rtatca; tweaty^ae yeara old or opwarda, not
laborlas under any of tbe dlsablllUea aam*
ed in aectloa 2U0 (IKIT) of tbto Code, and
who aball have realded la tbto aute at leaat

In tbe county one year, and In

are

two yeara.

non. .Mill, movldee that all
Oraet. 1B7R or oatnrel-

hf haie dectoied tbeir loieatioa to be-iMd. or wbo ba*e ww Sieioa. are dtmae
rititeei of tte peUlioal hfbu.

of tb# ii^ rn^piivtooe that tnry m*l« o\‘OeaaL llh)l, I ovory malt raw-
Kith wS Alow the rmtifieatioo

6tot of taj dwtored bto iateaUOB
●( tbto Co“*^Si^ofte Uoiiod Btaua. ^11
to become a dUMB^^ loroiBoeie wbo bave
bo aa tto«ot |^UwHtto*wa of ibe
decUrwl tbeir |nn m rti*.
Itnlteil HtM^e i.l.nl 1. wnH..

."StT:; vmi .i»ih they
tww lo I** I miuinw iirnctHwHy
mtiena. {.r eolins. aod etalei U«

SrtioB -II provldee that loracpen
ty. vffln* declared tbeir iBisetioo lo be-

? 2? W1 to do 00 wbeo they

.4rtitte vou ootll they become dtneaa. ami
iSiia 812 provide, that tbeoe penmoe. and ao

tho*^!! have qualificaliooa M to reot-

TOU.

tEd. Note.—For other
Oeot. Diy. | 65; Dee. Di«. i 60 *1
R Auxne (I 00*)—NiTuaiuxanon - Powaa

^NaiorSiuSoo to a aatioMl
licet, rather ihoo a aUtt ne«:
lac exeluaive power to provide for oatoimliaa
tioa.

eoBie

art

Eleetioai.

aee Altoaa, Oeot.rm. Note—For other meet.
Ih*. II117. 118; Dee. Dto-1 W-'l
fi. CmxEna (I ll*>—Cx.aaata of Cmanaoiy

There actJiwft ctoamv.of dltoeae uader
form'^m covemmeBt. ciuieoe of tbe Dalted
aikia &BU u! uinritr.-aug h
dlUxfft dPQjnbriBfr^lhedr belffffT^ttoeB of
m limer- ‘

TEd. Note.—For other eae» eoe Ottoena, Cent.
Di<. i 18: l>c& Die- I 71.*]

the precinct or ward three monlba. Imme
diately pteccdloc tbe election at wbtcb be
often to vote, and wbo aball bave been duly
ivetotcred aa an elector, aod aball bare tmld;

Itefore tbe flrat day of February next00 or
preccilliic the dote of tbe electloa at wbleb
be offen to vote, all poll taxea doe from
blm for tbe year 1001. and for each aubee-
quent year, aliall be an elector, and aball
be eoUtlod to vote at any election by tbe
people.

“21)1. Forcleneri. lUEbt to Vote.—^All for-
eipiera. who ahall bave lesally declared tbeir
iutciitlon to liccome citiuaa of tbe United
BUtca aball. If they fall to become eUtoeaa
thereof at tbe time they are eatltled to be
come aueb, ceoBC to have tbe rlsht to vote
ontll they become aueb dttoena.*

Code of Alabama. 1007, I 812:
“I‘enmna QnallDed to ReElater.»Tbe fol-

lowln; iieraont, aod do otben, wbo. if tbeir
place of rcBldenee aball remala uDehans-
cd. will have, at tbe date of tbe next peoer-

Appeal from City Court of Blrmlasbam;
H. A. Sharpe, Judse.

Proceeding by Frank Oardlna againit tbe
Board of Hepiatrara of Jefferaou County.
From a )uilgn>eut for defendant, petitioner
appeals. AlUnned.

William ConoUr. for appellant Alexander
IL Oarber, Atiy. Oenn for appellee.

We agree with counselHATFIELD. J.
for apiiellant that there to but one quesUon
to be Uucirtwl on thto a|i|ieiil. imiiicly, «u a

of furclpn birth be rcxlatcred aa an
man ^ ,
elector of tlHa state, on bto mere declam-
ttoD of Intention to become a cltixcn of tbe
state and tbe United SUteaT The tow reg- al elccDon tbe “

prescribed by section 290 (1596) of thto Cod^nlatlng tbto subject to as follows:
^  mmUM NUiinien m Dec, a am. Pisi. toW m sau. A brnwiar lao-iw●Per ether ci
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asd ImpArtUl. and tbt7 «bmi)d oet dear «r
abrldm tb« eoMtUattoDal rl6>>t of tbc do

nor amieceMftrtly Impede Its «xtra«e.
StatniM maj preacrlbe tbe time tod plwt
of oleetloM. Olid they mar ataa prescribe tbe
fwtlec to be sfecn of tbe eleetloiL Cooley.
Const Llm. TS7. TSft.
It «UI be olwerred that tbe OonsOtatka

of 1001. and tbe election laws tbereattee.
uToosht a mmplete ebanse In tbe qoaU&ce-
tkins of eb^uts and mode of rccisttauoa

prorequlMites to vote. It U also dear
titat oitljr IImM! fnmIsfH'rK wIm bad Oedared
Utcir Ini'vilbm Iwforc the aOnptlnn of tbe Cea-
Ktltotlon of inoi could rcsiatcr or vota tber*.
oflrr. bimI thcr must bnve l«c«iiue dtiieai
at U»e time tliey wore entitled to become
■oeh dse tbej lost tb<'lr ritrht to vote er
rcsistcT until tbey did ls>come cltlsena. The
Cmle imtrlslurai on Uils aubjcct were erb
dentir inlciMletl to make Uietc consUtutloael
prorislous iwr|>etiml. au ai to apply to lotaie
cnaca.

Tbe election laws, statote or Coda, do aot
aullMrlxc tiicsc fordenere who have merely
durlarvd tliclr littviiUon to become elUicae
of the .StuicN since tbe CoostltoUei

at

of XUOl was mtllletl, but who bare Dot pen
rcrttsl Uidr uaturaUzattoD as repaired, %
lealster or vote In tbls state, and It la doatai.
ful If tl»e I.esl»lature could ao autborisa. It
aiMtcarlne that tbe api*ellont In tbU case
Uml decbin'd Ids inteiitiun of bceomloc i
citlsen slMCC the mtllii*atlon of tba CoosUtb
tbm niKl Ibat be bad not |>erfected bis Data-
railxalbm and was not a clUsea at tba
lie apidiwl for rcelsiralbm It followa that be
rsimol pt-slsier until be pcrferti Ida Battxcib.
snlbm. mib-a" be Is s -clllxai of tbla sutc*
wlUdii tlm uieuidus of the electlOD lawa el

”f S. people
●relsn capacity U

auctions most be
time. oUee. end to the manner pi«^»*^
^^Constitution and stotutca whia tlu
pcopla. tbfousb tbeir ace"ta.Jjave
ed. Ily nieaua of rtcctbins tbe people cbouse
tlMwe offleera. and cbowie Usise who almll M-
eretoe tlie IcKlslatlrc. esismllve, ami )mll-
clal fnoctUms of the sovwmfut Tlie Com
Simmons of Ibc various sUl« rmitnhi pi^
visions that eertobi a|«dnc proissUbin*.
„ .mendmcnto of Cmistlliillons. remove of
county aeata, eloclbm of oObm. etc^ eliall
lie deloruilucd by Ibc vole of the dcctorm.
either by a mnjorlty or »Miicllmc» by two-
Oilrds majority of the ctodow. While tlm
sovcreisuiy U to the |H«*plo. tbeorctbally
■iieuklQS. pmcUcMily eoiisidcred It resides
'  -I ouly wImi arc iieruilttcd toto those perHutta

ri itbt of elective fnueblsa.exercise the ! ^
Cooley. Coimt. Urn. *●●2-

Tbe power to dHtTiiiiue who are qunimcu
Heclom and who are eiitlllod to cxcrciae the
elective franchise Is left to tbe several stall's.
Tbe federal Oiuslliullon does oot pracrlbe
tbe rcsulnUoiii ns to tills matter, ascept Umt
the electors for Ueprescutatves to CoucrcM
simll bnve Uie i|imlldnillons rwiulslle for
electors of the most iiuiHeniiui branch of the
stnte Lctfislnlurc. and also the IlflecnUi
aincmlmeuL which fortdda the slate from
dcnylni: sny cllly.fn Uic rlsht hi vole on
(Vunt of race, color, or prcvlmia c«immbm
of lervltude. The exercise of rlertlve tran-

d iMit a rlujd. i ue
deny tbe riuliL Aliens

ar-

rhisc Is a nrivih-irc. an
stale may irniut or

denied the rlsbt The Ofteenth niuciid-
does not deny the state tlic rlsht to

from Totlnd. hut only

ure
mciit
forbid any i»erson

tlds state. « _ -
It will Im observed that section 2. art. 1. e(

the ConsUlutloii of 1873. dcAned or pre»lb
cd wlio were citlseiii of tbls state, and that
Hpitelinnt would Isr a clUxcn under tbst aso
tlon: but It also npi»cars that that bbcUm

not cmbrni-etl In, or adopted as a pan
of, tlie Ooustitutiun of 3001, and there b

substUute for U In the uew Coustitutloa.
We must, therefore, resort to other mum
fur a definition of -eltlten of this atate."
The wonl ●rittocu" has come to ua frw
tl.ii lunimn law. In Itoman law It deslgnat-
cf^T^K'rsun who uad the” freedom of tbt
clfv of itoine ami eouiiTcxcrclae the polities]
and elTlI nrlvilccea of tue Homan covers.

  . 2 Kent, Com, p. TcTnote. It was bott
honor and a aacred prlril^ to be i

Unti^^TrrclClten. I»uui.~llie creat A^Ue at
the Gcnillvs. claimed nod snerted the rlcbt

iloninii vitlxen wbcQ apprehended Is

was

no

asm
an

of a

tJiut hr sbnll not lie excluded onprovides —. ^ „
account of bis nee. tvlor. or prevtoua condi
tion of servitude,
be and arc usmilly oxcbidcd front tlie right
to vole, and tilso those wlw have Iwcu con
victed of Infamous crlmi'S. also idluls and
luiiuUcs. also imnn-shlfiiis of the sUtle. coun
ty or uiunlcIpalUy. etc., to wblch the eb*-
lloD Is to lie held; but these are not the only
.mallflcnllons that the slates may rwiulrc.
They may rcipilrc iin.v tpirillflctilloiiA or ex
clude any person or class of ]»crsona, mileas
the federal Constitution or the state Constitu
tion forbids it. The state may provide reg;^
ItirnUon Inwa, and rc«tulre that cltixena coo-
form ihcreto lieforc Ihey are cnllUcd to vote.
It It DO excuse to the validity of siicb law
Uiat the rcglstcrlnK olUcvr may neglect to
perform every duty aud thereby disfran
chise tlie electors. Tbe rcnioily would be
for tbe elector to comi>el the iierfonimnce of
tbe duty. But regulatlona as to tlie elective
fraoeblae must he reaaouable and uniform

Minora ainl women may

Jcnisarem. The chief captain anawered hta:
“With a grent sum obtained I tbls frecdotn;
but ‘I'nul said. 'I was free born."* Afais
UilR preat Aiwstle is beard to soy: “I
a man wblch am a Jew. of Taraua a city Is
Cilicia, a dUxea of no mean dty." ClUsea-



7D1
bailey ». BTATE.

nU AU. 4>

4blp ■*7orori»llece that tb* ●OT«r«lffii
●end ^ defloo -cltlien- (Soprw Coon of AUtama-

BAXLCT *. STA

'-”«r*on. MO»e of who hat

mio It QOO»fi«J » ®““* *“
,m Of toe people; atao either natlT*.

●r» or oamrollaed i«r»ont wb^re entitled
r fun ntrtlcl|«tlon In the exerelte and en-
^:,»eotTao.«ll«J prtraterlahta - BouTlcr
^Tt a cltlaen. in Aniericon l«w. la one who.

the ConallluUoii bmO law of tlK?
Sie.1 State., hna a rlglitlo vole for Ue,.r.w
.enlatlvta. In ciutfn« other puMlc of.
t"- amt who la nunWivii to till olhea in
: ,e elft of the people; that all imraona, horn
,r naiun.llr.ed. in the IJnlhHl Riatea a..d aub-

the iiiriwllcllou tliercof. are dtlxeim
United SUiea and of the atate where-

WD
It

lect to
>f the

TE
Keb. n. 1000-)

(I 2S*v—InoirTun"^]***WuOH I'aa-TO

SNa7T.a M*ffSSSSs>«*'"oa. ^ .
An in«lu-imem for |«i««

f«W nn-u-n-et. which allee^ that »●««

iomri.-iitly allcsed ibt '‘V*r‘Z «aW iT o“J«W- wa. made ; Ua»« * *●
VHline that the word -fwrwtn
pnniiion. aa wHI aa a nat.iral P' '***- ,

I FA Nnic.-For ●oloT enwa, tee r'alae I f»-
IcoMW. lh-«-. Ilia, f 1*S.*

For otlMT ●lf*Um»i«oiK. arc W«nl*^»o'| I linwea.
toL ti. mi. KES-iVAJ; *oL E. p. *●●●-1

A|ii>cnl from City Court of MoiusoHicry;
\V. 11. Tliumat, Jud$c.

Kd. Itnllci' w:ia conrleted of ohlnlnlng
HKOHJ.r iimlur falac prciataca, aud he apiawia
Aiilriiicd.

John W. A. Sanford. Jr., for amicllaiiL Al
exander M. Garl«r. Alty. Oeiu and Thoaiat
\V. Marilu. Aaat. Ally. Oca, for the Suit

‘“xbrsilprem Court of Nehraalca hat held
mat -cltlxen." at uted In tJmt Coiittltntlon.
f«latlve to the rlffht to bold office, mcnaa n
^  xrho It an ATDcrlcnn cUlxct. hy hlrth

hlrth who bna Iwenlierwin
.If a iicraon of forclBn
i.nturiUw'l. S‘»“-‘ Iloy*!- 31 Neh- ®C, 48

**r» r»l N. 'V. The Conttitutlon of
’**■ * ■ ■ -^11 itcranna

S. W.
Uulleil Slatca proTldct:

J. Tlie appellant wnt trh'.l
ntid cwiivlfleO on an ludlelmeul for ohlahilns
iiioiicy umlcr fnlae prciviiacn. The IimIIcI-

la III Ciale form. Cr. Code 11M)7. p. t!7U.
There U no hill of ezcetitlont

meat
form No. TiS.uoru or nattirallxcd In the Dotted Stales,

snd auhject to Uie
,ltlte.i8 of the Uullod Statea and of the Stale
wherein they retlde.- Const. Ameni lA
ronffreat of the Dnltod Btaict bat exchitlTc
vmer to prorlde for natiirallxatlon, and te
wulrrd to ciubllab a niilfonu role for all
dtaict, dough It may proTlde for noturallxa-
tion to lie acquired by and through rtaie

Oontt U. R. art L I S. aulal. 4. Nnt-
natlmml right aim

itae

arc

court a.
urallxatlou la therefore a

In the record, and the only queatloo preaont-
ed tor our cooaldcrailon la the one ralaod
hy the demurrer to tlie liidletiocoL The il^
miirrcr uikca the jiolut that the inclleiiiient
fulit to allesc the name of toy jieraon to

falac ruproHontatlon waa made..whom any
liiHUriid thereof ullegoa Uiat the fnlae

iiinde to the LouUvIlle k Naali-
hut
prtMOMHc wai
vine Knllniad Uomi«iiy. a coriiomUou.

advlaod. ti ila la Uie dratSo far at we are
prlTllege. raUicr than a mutter of ilaie eon-
cern. Scott t. Strohach, 40 Ala. 400.

There are. den. under our repuhllcnn form
.i >M>..f;;TnehL fwe cliMg of cltlxcoa.^oe
<T\he United Btntet''Bn{l one oTtb(^JtntA
One cliiMi of cltlxciithip may ex&t ip_a per
ils” without the other, at In de caae_of
.-zrmnV.Y of ihTgittrtct of Columhja; but
both ciast'Sruiilaliy exift In the tame per-
Kin. The federal OontUtuUon. by thU
loendment, hat undertaken to aay »»»

both of the ataten and United
States I’rlor to this amendmcnL de atatea
could probably have detennlned. reapeetiTely.
who were clUxeni of each, though nalurnU.
MtloD has been exclualrely a notional aub-
lect rather dan a aulc. ilnc* the fwlcral
CoBitltuUon waa first adopted. Consoguent-
|T we flud no authority, state or national, for
re-ltterlng appellant at an elector of tbU

ha dUxent

lime ihiH preclae question bni crer Iweii
prwenieil to I hit court Tlie cane of White
T. Slnic. W; Ala. CU. G South. C7A la aoiiio-
wlmt Biialogoua: appellant there haring Iwcn
conricioil of attcnipllug to defraud hy fnlae

*'tbe Louisville A Nashville Hall-
a cor|K>rallnn duly lueer-

liretciiscs
rtjad Company. ^
IHiraicd under the lawa of Kentucky,
liidlciim-nt Id that ease was not aaaalled oo
de point here ralaod. In 19 Cyc. p. 42G (PI.
It la said: **An Indictment for obtaining
projierty by false prcicnae mutt allege a|ie*
cllU-.my that defendant made the preiciwc In
qucMihm. and time to whom the prelciiae was
iimde. and who was defrauded tlicrehy. uu-
less hit nniiic li onknown. It la auUlcItfOl to
allege that the preieuae waa made to. or
Quit ibc iicraop d^rauded waa, a con*oratlen,
mther nnvule or rouuieiiiai,.|_nnu, or. wTiert
de preicuse wot by aoveruaemenu the pub
lic gcncrany." In the caae of Blau ». Tor-
lev. 142 Mo. 403. 44 S. W. 2C7. the preclae

conaldered tnd decided, and It

The

pienlloii wnt

ftate.
The -Judgmtnl of the lower court la af

firmed.
Affirmed. there held that the lodlctueut waa auIO-

10 the opinion In tliat case It U said
"Nu one would contcud dat If

waa
clone
nrgnendo:

TYSON. C. and SIMPSON and PEN*
j;0N. JJ.. concur.

DIO. INI (● tax*. A htpnnw 1»0««upit and MCUBB NUMBER U Um. A As.●for oibar caa*i a** waa
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wAWos V. »osni*.

TTATMN «l. T. BOSni-S « “*●
Anril 24. iwz.)

<CJrni» Coon of Appwl*. Elffhtb Oreoli.
No. I.C3S.

L SunimvmoK or Fmceal Cocor«-^mi;EX«nir
A luitUHtfll voort Uni* ih> *0 <*lt»*«» of ● xrrrWury. uml

cltlvo of n *toi«- and U> 1U« contn»vi.r.T
tuc fatol objecttnu.
AUTKBIAU OF NOMIXAI.

tIJ fnn tlmt fltteMia of "!L^
UHl are made imnle. to tUe anil Joet »ot rem^

a. BA«e-Cmze*wiF of Reai. a»d Paom PaWM
PAinin Umattoau _-U0 to o «olt l§ »ot material anrt may

Tlip rliUen*hlp of >»pmlMi T»n« ^ ^ forelsu eonntrr '»T
rt larecanlnl. um In «Ue eontrorerFy UivoIt*-*!
.  proper pany who of a Icdtftal coon ou tUe
tlH* «nU I* eiMieutlal to tlie jormwciw** «*

^uud of dlvemlty of cltUeuaUlp.
a. SAStt-Pnopm PA^tt whli llK* oppo«lnc pnrtJe* to a

A party trUo Una a iitieatlon. that nflect* h« enttr»'
atilt. trUlcU prewuia f wUl «ttle the rlcUta of aU
anUjei t-numer. aod tbe deeUilon of ^
UH- )mrx*» to tbe aolL Is a proper and mil P“«L?„

4, Same—Patscnmoss—Diai^ «*Wree «f a feileml rmirt Uy
III a direct ® ^UlSI m«5 amruiativoly aliow tlic jun

"' oT^'e Surt’SU r«am-.Ut. Bm od ™ll«UT»l »«.uk. J«n-

be
every
111

K-

diction

.. B.OW CKCT focnr. blt »ot

roqnl-He with U-»ve to the court U-Um-
»: ..... u... b« ,o

penrim *MCb nmcndDienta Ui tUo ni>p.llntc nmn.

of exlstlDff and subaonuetit ervUHora.
●● 1 Bx.t TujTMi-lirtcTit Til Effkct. No Bar to Avoiraxce.

’

to

come
election

■ TmSbI- surrr
ance.

®- ®*“5“iSf'deJl^ed'tui'’£b«no to tod tUe title to all tbe real c-t«te
^ 'Thioh it^reelowHl uiortsnpee Into a realty coniowt.011 tvl»-e

n^heV and to take noitV^d iiionpices ^n tbe mil .-uito

r ̂hi^ ;i:«£due Uy^
^C?l':S.”S.nny of whlcb Sv^^mn^u.?.
11 eurrled theoe neli, tlini the phm db-
«0n.uw in «“»'“*“● “ hr dwlt nod to defraud them, and
cl(/!osl an Intent to obtain creditors u. > |»f «h* acheme trere

no .mp^Tn.™ M dl«««t tcm.. Wtere ppnlw .rr« .bat ptoptn.v

\  ,

T. Wimnms. 10 C. C. A. *J4n: .Mnwjn t. DuIUisUrtUi. C C. A. -JS.
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■hsll be tr*nif«red to and beld by ● rorpomtjon mtrter tl:r r»i>r^
whteb the reUUon or a eorfioratten io rml»i«r« ●twklmW*
CM*. *ni tt la trniialemil to tbe rorpowttou nt^nliiisly. t»H*r «r>.
wtopped trom eUtmlnc that as lmp»«l ™L®f
SmTS tranaactkon. aod no aocb troat can be lufemU bet«-«^,

la CoBPoaaTioa-BoL* brocuoLDRB aRD CuRorroa Cakkot loAoai; 1t«

^A***Srnotatloo la an cotltr dlatlort fro® >*● a*®rkbolOrT« aod rmU-
ton. aod a aole creditor and atockboWrr of a It:-
BOi« Ita exlatenee. aod eoorey. locoutber. or deal »1Ui Ita im»penT «ltu-
oot tbe aetloB of tbe eorporatkm.

It. OEXSBAi. Aaoioxncrr—AaaiaaKBi Carrut

aaalff^rat for tbe beitrflt of <T«lltOPa niulcT tlie la^ of
Ulaan^ aod ooder tbe eommon l««- ^ *«»» aa«Hrtte«
tbe rifbta of eroditom to oroU the fraudiilrm ronTeTanre* of tin* a*-

It coOTen wbat tbe aaslcnor lui^ hut notbliic flwt hr lui^M roDTOTi woai ue aaaic froudulem aa to bl»

mwt

AVOID CoarcTAscBi Feadov-

alpoor.
txanafemd tj conTeyaneaa good agaloat
eredltora.

11. GaiiBaAt. AaaioimaTr—EfTECT n Anoroan
A aeoeral aaalramcBC made In ooe aiatr <Ml*»oorh vf«a do better

title In. and immu do freatcr power or rlobta to tbe awmiee* 1^
other state (Eaoans), tbao It fare tbein In the state where It was madr.

18. BcBiSQCwrr ATTAcaxEim or R»At Estate
Scrmoa to Title or Asuokebi pkde* Law* or Uiaaouai asd Commok

*^8nb«q«nt «t ml ««» fn.uiWl«tlT
asstenor by dee«U good asnlDst him are sa|»erh»r In law
to tbe title of aaalgueeo tmder a general aaslgmoent nmler tbe lama of
Ulaaoorl and tbe cobubod law.

Caldwell Circuit Jodga. dlaaentlng.
(SrUaboa br tbe Ooort.)

Appeal (roin the Circuit Court of the United States for the District
of Kansas.

Georee B. Watson, Silas Porter, and Junius W. Jenkins (A. E. Wit-
son and Henry McGrew, on the brief), for ^pdlM«.

Frank Hagcrman and L. W*. Keplingrer (O. L. Miller, C. F.Hmcb-
ines. Wflliam Warner, O. H. Dean. W. D. McLeod. Hale Holden,
and Albert H. Horton, on the briefs), for appellees.

Before CALDWELL, SAN'BORX, and THAYER, Greuit Judges.

SANBORN. Circuit Judge. This is an appeal from a decree in
favor of the complainants, ceitain creditors of an insolvent bank, which
avoids liens of atuching creditors upon real esute in the state of
JGnsas, and impresses a trust in favor of all the credhots of the bank

it under a general assignment which the bank made in tlic state oiupon
Missouri.   _ ..

The only ground of the jurudiction of the circuit court was diver
sity of dtiienship. One of the defendants, an atuching creditor, was a
dtuen of the territoiy of Oklahoma. A national court has no jun^
diction of a suit or controversy between a dmen of a ittte and a ati-
zen of a territory, and the joinder or association of citizens of stttes
with the respective parties to such a suit or coniroveriy does not re-

^ IL Bee Aselgnments lor BeneAt of CreUlioti. voL 4, Cent Dig. H 3W. TSZ.
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the latil objection. City of Nw 2®/- V®

i^Sb’ss.iJr'‘viv«ris^x c«“r.n>-

move

of
to
of

U« . ?L*2r'.;.“^»T. OtohoSS^, S.d no m«r«t, bo-
States, m which Jw^. the omen .tuchments. one of
cause hts attachment was law. and subjw^
which, for e*^P*®-,*“5"fS.^.«ched^forc thU suit was instituteU.
tain parts ofthe real ^ controversv bet»-een the com-

that Jeoffroy had no ̂ terest in tn .h-riffs deed. But this

plainants and the controversies. When
so

argument confounds *"![^J^“u5gJ2J^bad difierent interests in the
this suit ctwmenc^ the ddCTda ^ ^
real estate which they had the other attaching
of certain lots 'vhicb Jeo successfuMv maintained against
creditors had no hen which could .“£it,,.een the compUin-

tide under that dej^ "*^hors was. after all. one and
ants and ever>- one of the " j assignment in Missouri

the

the same. It ̂ vas whether w nm ̂  a^.^
created a trust in the atuch^ r ,„(^rior in equitv to the Hens of

creditor, of *'■' »“'P?°;ij7';‘^."„„cLent «●« voidable « the ,oitthe attachments. I it did, ever attachment was imprcg-
of the complatnant.; comrover.y. a .ingle
nable to their attack. .^”5* * jecision of which would
and common point of h'»S*'!°" *"'h ●’ q( all the parties to it.

:2:^ct=3n.s of^b|^-
55' Thomson 3C U. App. 36^ 373^7
55®o 7’ ^'^t^h^fch ™ Fenow-'v!'Fellow,. 4 Cow. 6Sa. ;oo. ;oaV. Brown, 6 Johns, cn. 139» ^ c ;^pp joo, 107, 7
,5 Am. Dec. D^sit Co.. io8
?.● 9* iS! « ll Ed. 468; Addison v Walker 4

Younge & C. Ch. ^**V' Jeoffrov'had been a nominal
435; Worthy V. Johnson. 8 G»- *36 . “^J„'5"™^rded. and the juris-
pirty merely, his presence might l«vc been Wormley v.
diction of the court h*iow m'g^ c But he was a real party
Wormlcy, 8 Wheat, ‘ „ viul to the determination
to the controversy, jt was to the determina-
of his rights and those *e c°mplair«n«^^^^^ ^ o
tion of the rights of any of the othw

;f. -zsir^ S s’.arJS.'SSiie.

i '
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J  true that thcv couW l»vc accomphihed iln»
itor, and it « list o« dcicudarns. and allcgms

IGO

^urisd.«.on^of .h. coun.

h^m XS involved thU iontroveny. They joined oilier p»m« (.ivuli
they had the lame controveny) ivith him at deiendaiui. He

S??i.Si«no\v«^ra real and a Foper ,»ny ,o the ...it; and he
~e,JS?Tof a proper party to a .uit involvniE a real controversy he-
«“en him and throiiosmc parties, over tvhich the federal conn ut.

h^diaion. is as Stal to the potter ot tliat conn to hear and deier-
mine^e Usues tthich the suit involves as tlje presence of an indisiKni-
sable partv under similar circumstances. Pmsburg, C. ̂  ●

no

cTv. Baltimore fit O. R. Co., to C. C. A. », 27. 2S. 61 Fed. 70,.

^‘coMsel challenge the Uct that jeoffroy ttas a ̂ ny to the suit ttd.cn
the decree was rertdered. They insist that jnnsd.ct.on shonld be p e-
sumed, and that the fact that the bill wns repeatedly amended withOTi
raS him as a defendant raises the presumption ttat he was . is-
missed from the suit before the entry 01 the <leeree. U hen the )ud„
ment of a federal coun is attacked eollaicrally, the presuniplion ol

j“d™?n«VMmts “ ̂''nmlTurildia'on! aceompames / Ever^v^

llTonTd“sr*i\VZ7^om^?hfrU?;j
liid jurisdiction of the subject-matter oi. and the
t^n^ And where the jurisdiction of the circuit court «««“
divmity of dtizenship. it UiU. unless the n«»“^
Xdy appears in the record. Grace v. Insurance Co U. S. ̂ 8.
-or /ctin Ct 207 '»? L Ed. ov; Robertson v. Cease, 97 o. 040.

a. v^Swan, ... U. S. 379. 3p. 4 Sup. C.
28 L Ed ̂ 62. It may be that in the absence of other »510

nresumption that a defendant was dismissed irom the suit before the
dS^w-as rendered arises from the filing ot an amended bill withom
a^in «i^g him as a defendant. Hieklin v Marco, 56 Fed. 54^

6 C C. A. 10, 16. But there is no room for any sucli presunj-
tion in this case, because the facts that Jeoffroy v.^ nude *
rî n^nt to thii suit by the complainants, that he appeared and

answertd the bill, and that the question *P '^“rd°"\n^

'S’' “Tno^« t?mt h"ve’^ di" of ttat ̂  atiempt

^Te«r”S»d"^ss hL™om the ^‘leofiroJ
rourt was perfected. There was an averment in the biU that Jeoffro)
was a dtizra of Kansas. He answered that he wm not a citizen of
Kansas but that he was a dtizen of the termory of Oklahoma. The
^XSinants thereupon stipuUted that Jeoffroy was at the cornmence-
men?of the suit, and continued to be. a citizen, resident, and inhabitant
of the territory of OkUhoma, and upon this stipulation the case went



ini▼. aosnu.

. ..  j Vm- in the iact of this conclusive proof
tavc to offer to establish T chs-

^ ̂TofTroffrov before tbedramwa* rendered is that  m some ot tlu-
nnssal of »ber were peimitted to interpose after

to

amendniCTts to their bm wtoh W entered, thev used
the stipulation uas *~de- and to rei»resent aU the panics to
the term « al. ® “ a-femlant who were first named in the
it except the - be to sustain the jurisdiamn
onroal bfll. However dwtai^n^.

SSkushed 4a thatJeoRror, a dti«n of a tcmtor>-. was an aaual and
urooer narn- to this suit wlten it was coirancncetl and when the <ica«

iliSrf or imm the rwutam conclusion that on account of this
^ Hr™’it co?rt jnrisiHaion of this case, without

"dispuSble principle of bw. The re.u t ii thnl the decr« be-”  P * rtkfa bad no junsdiaion 01 the suit, and

WA'.

of an
low was rendered by a court

^ cSt"n«W«“t"rcoInplaiiiim5 did not Uil to foresee the

fS''*irr;;Asr'.cs5"-
S^^t tomiMcd « to Jeofimy.

Sr ̂ Se^ l|j»^re-
tnand the case to the circuit court, tnth instrurtions to ttat court to
permit the dismissal and to reinstate the decree a^inst the
defendams. An appellate court has no power to allow such an amend
ment. but in cases in which there has hem no issue
aenship in the court below, and tbrough the
of one of the parties the lequ'isite averments ha>*e not l^n made, n
nav rewse and remand the case, with leave to the court below to per-
tnit their insertion in the proper pleading by an amendment Inst
ance Co. T. Rhoads. 119 U. S. 237. 2f. 7 Sup. Ct. *93. ^ L- ●
Morgan v. Gay. 19 Wall. 81, 83. « L. Ed. too; Robertson v.C«sc.
97U S.646.65i.24L.Ed. 1057;
172. 173. 56 Fed. 951. 952: Railroad Co. v. Nichols, 29 C. 464.
85 Fed 869 The suit in hand is not a case of this class. There was
no mistake or inadvertence m the pleading or proof; no lack of an
issue recarding ciiitenship. The issue of the atitenship of Jeoftroy
was squarelv presented bv the pleadings. It was settled by the stipu
lation of the parties, and the issue of law which it presented w^s neces
sarily decided bv the court when it entered the decree. On the record
at the final hearing below, therefore, the defendants were entitled to a
decree dismissing the bill for want of jurisdiaion upon zn issue of tact
that had been settled by tlie stipalaiion of the parties. On that record

no r.—11
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the dcfendanu *re entitled in this court to » roerwl of the decr«
th«n, and «o a direction to the court below to dumm the bill

beause it had no jurisdiction of the coniroven> m, or of ilw parrtes
to the suit. It does not seem probable that thu court has the power
to’ pcreih the complainants to withdraw at this late
which the\' have been defeated, and to make a new and dinerent cmc,
of which the circuit court may acquire jurisAciion. But the
of the case, and the obvious importtnce to all the j^ies
of reaching an end to this litigation, plead with great force for the exCT-
die of this power if it exists, while, on the other hand, it “ ®**J***V5™
it should not be exerted unless the complainants have clcarlv
lished their right to a decree on the merits of this e»»«*
funher fact that they have been guilty of no unreasonable delay ui ̂ e*
senting their application to dismiss the troublesome defrocUnt, and to
make a new case, of which the drcui* court may obuin }ur^aion.
In view of this state of the case, and to the end that, if pwsible, a just
and spcedv conclusion of this controversy may ̂  reached, it has been
thought wise to examine the equitable righu of the rcspcaivc
to this suit in the land which it the subject of the cOTtroversy, as this
record discloses them, and to sutc the conclusion of this court rcgard-
inr them, and the reasons which control its opinion,

rrhe propertv in dispute consists of about 300 lots m Kansas Cit>.
in the state of' Kansas. The time when the rights of the
parties to this suit in this property became fixed was ̂ ween Juh 9.
iftoT and August 12. x8o3. During this time the Corbin Investment

a c^reVion?^ the ow^er of 185 of the lots, and the title
to thSi'was of rword in iu name. Nearly all the remaining lots were
owned by the Realty Investment Company, another corporation, and
the title to them stood of record in its name, subject to a mortage for
about $10,000 to the Kansas City Safe L ̂vmgs Hank, a
corporation. This bank mvned the stock of the other two corpore-

On Julv 10, 1893. the bank, which was organued under the
laws of the sutc of Missouri, made a general assignment, under and
in accordance with the Uws of that stale, to two assignees who subs^
Si^Wruigncd their trust and were, succeeded bv Howard M.
iolde'n, one of the defendantt in this suiL Between Aug\»t 5, 189^
and August 12, 1893. the dciendant Archie E. Watson and other

the Sk. with knowledge of the previow
atuched the lots in the sute of Kansas as the real of the bank,

the ground that the bank was not a rttidcnt of that p"
\pril 27T 1898, the complainams Frcdenck G. Bonfils and

of^e bank exhibited this bill m equitv to avoid the a^ch-
SlSti, and subject the lots in Kansas to a sale 1°*^

on

the benefit of all the crediton of the bank, on the theo^ that t^^'
assignment of July 10. 1893, created a t«st m this “

favor of W the creditors, which was superior m equity to ̂ c
att^ment which the defendants had fastened upon them at )zw m6a
riiTsututes of Kansas. The ultimate question m the case is, did t^
general assignment create any such trust that was superior m equity

the legal liens of the attachments. ● j . tto

Many and various have been the proceedings m and out of court



1C3WATtom lOJinu.

“u»t month by .ho do.cndamt

through the levy oi ,«te of lUna*. Ho«rd M.
In & *urt m one .ucceswr of the assignees ot the

Holden, who had beCT api»mted swe . default against the

bank bv a court of J^^if^CoAin InvMtmem Company to
Realty Investmem the lots in controversy in trust lor

effect that they held the tiUc ̂  nothing therein should

him; but that ^Swen and the attoching creditors, and
detennme »ny “»“« .ubKouentlv held in the »me .uit that

S'« XI o^^“SiTi^n
^‘nd^tSn ~hVcH^ C^o
St. Kan. 1889I. » a^nda,Jr*Sn^. nu.; la«-iollv appear in
levied upon as that ot (the property from the atuch-
that action and obum a *^*^*“JV ^ mdSe defendant is not,
ment, by a motion on the ; Boot & Shoe

the owner of it. Long v- > ● ^0*635.^ ̂ he Realty Company
Co. V. Augtist, 31 Kan. 53, various actions in the court

and the Cortm Company »PP^ CT̂ tors, and moved that court to
of Kansas brought by the atu^g CTeO‘tort
discharge the atuchments on the lo respective o»-ner$ thereol,
spectively.onthepoOTd tha^^ er^^^^ {herein, and that court
and that the deeWon does not render the ques-
denied the.r "notion^ Wl^ tms o^c^ ̂ 24 Kan.
tion It *?' „ Kan 55), k »-as a judicial determina-
Sponenbarger y. ̂ ."’^jV'^^n^'bad jurisdiction; and k is not
tion of a question of yyhich that i involved, but it

only a persuasive decuion of the qu«jOT uv^t iaetswhich
brings with it the presumpion that, if tl^ «s imy  k ^
would have warranted that decision, p^f of t^s^oi  ^ ^ ̂

'llirSmeMs. fhiirf^come ’to this court
29, III ’ j-j t-rt that thev were issued on a lawful ground
susuined by the j the decision of the court of Kan-
under the °jJ^‘iud-^^omrovcrsy before it between the
sas which issued them, m a juoicm c / ^
attaching creditors and the ^ourt had jurisdiction, and
to the lots.^ LriSe !Utat the tank hid an attachable
which the law required it to ^ The contention

interest in the J'htm the a^chmems
of the complainants 1$ .^y bv the general assignment,
the tank had conveyed benefit of all creditors of the
and had created a trust m it for the^eM or^i

"tVJi'ri^nrb:^ case susuin this posi-

Some time in or P”or « ortV^^^^^

the
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««/«i this real propmv to the amomit that the lormcT mort*

owed X^. "Sv"™'-

ptan bl'p pan of ,vhic\.'w« paniilly Kcorc-Jv
pany owed it ?330.<x». a ar^ part u insolvent

164

, t re
monpiec. oo „o"^^ Hc.l.y C.v.„-
hanki howevcft cairied these notes a *««ms at their niir

pany, ?S’°thc bank “recovered a )udpncm in
Value. On Sepieml^ 25. 1891. rur*
iorecloture against the descrilicd. h ran the title to
suant to the at the sale under this iore-
this real estate mto the Realty Com^^ «
closure m May, i^, b> received them; and the Realty
and conveyances from those who had

Company ̂ ve its notes and » the iorSer mort-aimr.
bank ior S8i,poo, the ^^c6,ooo. In Mav. iSy.v
although the lots were nw worth to be orpnized.
the bank ca^ed the Corbin it credit on the
took its stock of the par value of S ’ _q,^ the reejuest of the
books of the tank to ttat . ©. J^thc lots in controversy
bank the R«hv Company conveyed *0

to the Corbin Compam. ^ bank released the 185
its credit over to ^edited the check for $79.-
lots from the hen of its over to it on the latter's mon-

»>●««»

'dcb^thCTe^’^^sVothin'°i^ ^UbUndirch h migiTnot" UnSly

%  ̂Sii^^y'sr
Corbin Com^ny which it parted the consideration
b

tra«
tave done,
between the bank
as

ecause each obt«ned for its stock 10 the
it agrwd to accept ^ Corb pa ^ Company con-
hank for an apeed CTcdit of 5100W.
Ycved the lots for a check for $79,000 agains p„i,v Comoanv '
'J^hed $79.«» on ‘he
consideration of the ?***^“”? j...j,n(jine concerning these irans-
deceit, misrepresentation, or fu.. j^i the 185 lots in the

m

acuons between these three ^ jj,g Rg^Hy Company.
Corbin Company and to the r^imng 10
w-as vested on^d^erent hue when viewed from theBut these transartions take on a difterent n

’h^orc .he U.C unde. U. .he



1*;:.
wtxmv mtsnis.

.4^' - rST-ri; “ s„",‘ &
V.--'T' io 8^' fv™v««^cc o( lands n».lc svi.l.

:5
\ E 307). No\\\ while tte *oheme puriium to which the title to
Jhc«c'lM» ''-a* vested in theHsalty Company was Icptixratc and inm>
cent so long as the three corpopaiions alone were considered, ^
S^

(1

ent fraud upon both the «oi«mg »nd the stibscifucnt creditor*, ot
SXnk It^s so conmeiDdas^ defraud them in txt;o ways:
Ihc felt pUcc. it tended to induce parties to become »'«' *0^°’"'""^,
cr^itors of the bank bv m*bmg-it appear to them that the Iwd

In

bnh receivable to the ainoant ®i «\Tr $300,^. which really had no t
of the xaluahle attribmes ofi»itot»ccj«ble. but simp y represemet ih.
ri"ht of the bank to procure wile to real estate of far less value b\ lore^
closure. Canning the worthkos atock of the Rcaltv Comiianv amotte
the assets of the bank at par liad a lik*e effeo, and this act thrown a
Itrong light on the intern wdiich msptred the scheme.
place, it ran the equitable imcpest of the bank in the real estate «’**-''■ *^*
to its foreclosures, which was open to the let-ies of its creditors, and
which it was its right and its idmy to turn into  a legal title ^
that h would continue to be subject to their e.vecmions, into a third
nanv, subject to a mongage to atseU, so that a crethtor must avoid the
wnve\*ances and mongages inrfBne he can rcahic the full benefit of hi.
Kww upon it. Why did wa dhe lhanfc take the title to us foreclosed
real estate in its own name, Borltae to take notes and mon^ges ujwn
it from third parties whidi TOdlly Tcpresemcd nothing mu the right to
foreclose new mortgages upo">*1. and ^1 the troth: The question u
susceptible of but one true araww- It was because such a coitrsc
would liave prevented people tfrom becoming or eontmmng its credit
or* and would have subtaarf iw land to the immediate iHtincnt of
it*‘debts The ine^●ilable itot of the scheme which the bank con-
cocted and praaiced was so deceive and defraud both the creditors
which it then had. and those which H subsequently procured. The
legal presumption is that h intended the necessary- consequences of us
act* This presumption is strengthened by the evidence which has
btt,; and by mort which points to the same conclusion,
which we shall not stop to recite, untfl no doubt is left tliat the title
to this propertv was vested in the Realty Company in the operation of
a plan, and with the intern TO ideceivc, hinder, ami deiraiid the exit
ing and subsequent crediiTO flte brok: and that >s the conclusion
of this court. The Realr>- Compmn-, which acquired this title, and the
Corbin Company, which sunogadoi to it, were aware of this *5"®”'*
ami purpose, and participated an ttheir execution. The result is that
the sheriff's deeds ami cumeiaiices by which the equitable interest of
the bank was transferred to ^ R-caky Company, and the subsequent
conveyance of the 185 lots to ttte Corbin Company, were voidable at

l>ank was
in this property c(|



lie fXOKHAl. mCTORTCT.

‘?>:J'c^d"*Vo“ co„n,.l .or .ho co.-
1,1 reacts ^ j yff^ not ●uf&dently pleaded b>

plamantt ^ ^^* .’^®^„ideration ha* received atienuon.
the oveS^ bccauie the aniwert contain ample notice

It ^^®"^^2^

16C

opon b%* the deiendant*. became imn>
that thu l^^y^JTiTTOrttipuUted into the record. »nd be*

fho^ d^^rcae hs dUerttion to perm., .he . .●nouio wo t
to

*rt« u’hich have been reviewed, and wlncii

fraud a. »«»*?« »^^"fj*^uched the mo%nv. Now. where i.
them»eWe* of thu fact and atuc ^tne pe^ contract
the »upcnor equiw of ^ ^ook no »tcp» to avoid theie
creditor*, who j„ iggg? They »ay that the

"rdUcUsshl^'thi't Sntendon.

thev .nay »vaa fto^ wheTto ^nien. was im.de.

.rs ‘o ^hS:e^
and which it had ^ved, **“‘(“^'„“cor^.ioni. The roh>'

IM. »d .he own^ their ..oct and the
compame. owned ^ ^ mortEage on
note. ol o"e of thra ^^^^/"Sgnment ol dl o. it. propmv.
»ome of lot*, ihc wtme The answer doc* not »eem dim-
\Vhat that corporation*, the notes, and the
cult It conveyed^c *t<^ of «c c other interest
mortgage; but it *d Mt jonv^ mortgage, and the stock,
in it than that eviden^ tad «»P«nent of all
Suiiposc same time that the aisign-
ihcir Property to MOtta^Mgn *^ companies
ment was made by the assignee* of the bank
would ccrt^ly „ those companies, and they

the stock, “v ^c*two realtv corporations to
It is conceded ttat the bank am^ toe two r«irraSK.fsrAStsr.s'.s.«». .^■.-be

■  I
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WATIOX T.

.h. »lc c«Ji.or .nd th.
1„ viw of the« faa., m.s. lor the

aWb.'Si.'s.'S ●●, ■- “
it» Miipunent Sndoubiedly hold the tide to
credhon. The J*® uid the b»nk w« in equity the owner of
the Und xn trurt for the b»nk, . ym were the term* iltai
iti but how <Ud they hold it in ti^t, wank* Thev held tltc
conditioned the equitable ° jj„w terms and subjea
tand .nd it. title hST it. propiny
to the Mine <» “® ®*her terms; and
in trust for its creditors and ttwkho^. a ^ ^
the bank had the Mmc ^“***^,® corooration have in its propeny,
the creditors ^-cordts conclusive that these cor
and no the trust on which the two realty
porations for die bank were the terms which
companies should told the tand ^ ,o j,, creditors and
conditioned the legal relation ® ^ aereement by issuing and
stockholders, jmd that thj cor^rationr. and
delivering to ***' ^ " |?d 5ie bank the legal reUtion of cor-
by establishing stockholder. There is no evidence that
porations to their creditor and st«khoW
these corporations ever other trust, and. as the law
held on any * {^ companies to their stockholder ami
and the reUtion of the ^^^"*j-'_J®-,„%oselv esublished make the
creditor which 5^^"held Spress and definite, no implied
terms of the ^ on wiu^ « ^ have arisen. Where
trust contradicting „L^d express the terms of a trust

!: s s: S ?
bm VonTbut'L^^-

Tht limit of it. power wa. to convey "ot“Jt"d «J'

trull for itsm
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& S. § 663a: liank V. Alien. 90 Fed. M.v 559. ,
TT- ir6* Riccf V. Insurance Co., N. /, N. E. -
L k. A'6S4. « Am. St. Rep. 716: V*n Allen v Assessor. 3 \.u:l

iTEd. 239: McCormick v. Insurance Co.. 66 Cal. 3m. ,
i*ac 617; Phillips v. Insurance Co., 20 Ohio. 174. io4
The aiiignmem under which compb.nam. «.cn their al egcil e.|i,ii>
™ Mde hi the .tate of Miuottri. in accordanee with the law. oi th.,t
Ime The .tream cannot ri.e higher tlan it, .oiirce, and this as.iijii-
mVrn' vested no better title in, and granted no greater power or ngln.
S Thri^signeet in the sate of Kansas tlian it gave thein ,n the state
of’M^OTtTpursuant to whose laws it was ettceuted. Litnekillcr t,

SinJSStt at rommon law and under the statutes of Mt»«nn does n.it
tSTn the assignee the right, of creditors to avoid the latidulnit coii-
vetUces of the grantor. It conveys tor the pitri>ose oi the tntst
wtat Se assignor^,, onlv, but nothing which he las transferrcl or
a^sed » S tansic^red-to others by comeyanew tlat are g^l
^i“t him, but iaudtilem as to his cnulitors. Hams
^Mo App. 496. 5021 Roan v. W inn, 93 Mo. 503, 511, 4 .. M
Thrsnm of the triiole matter U that the equitable interest vriiich the

bank held in these lots in 1891 had in July and August, 1893. lu-vn
«Med in the Realtv Company and the Corbin Companv by eonu^-
ances and transactions which were good against the bank anti its a.-

f7t.ll V 'toner 73 Mo 460; Tackinan v. Robinson, fi4 Mo.
X Mem V FraS. Z Mo- 5.8 ̂ jUrm v. Harris, a; Mo., App

‘  Winn m \io tox s S. W. 736). but whicli were voulaidc

25

iraud at the elcaion of the creditors oi the l>ank.
did not convev this equitable interest to the j .
complainants assert their siqiposcd equity, because the :
oused it to be transierred to the two realty companies. The ronv^-
Mccs to these realty companies were voidable, not void. The> uw
toresmable to attack by either of the three
IX M to all the creditors of the hank who did not
«d aa to avoid them, but they ujrc voidable tor imud b^^th«c xx ho
rfifl so elect and act. Johnson v. Trust Co., 43 C. C. A. 4a8. 40I. W
f  The attaching creditors elected to avoid them, and to

fatfen^heir^Vem interest of the bank in Aufi^t.
iSix The complainants hatx tailed to conunce that thev Ime an>
Sv superior to these Uiivfnl liens, lor two rrasons: In ih'
n?ace‘ thev^iavc no greater rights or power th« the onginal aasi^w*.
and the original assignees liad no greater nghts or P®"."

Non? of them ever had any right or power to
ulent convc\-ances, and the attachmenu were as valid against the

alsignees and these comijiinant, u they would 1^'U

l>ank.

anL* H it had never made an assignment. In the second place, inc
fraudulent conve^●ance5 were not wid. but voitUble at ^errMiitor The atuching creditors elected to a\oid them, and
fastened their liens upon the property in July. 1893. Alter
l”cceded through a fierce litigation, tliat is still
five vears after the attachments were lened. the
their election, bv filing this bill, to slure in the ^oceeds of the propert>.

10

●  -.1
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,<«« .T. COW. .UmVETlKO CO.

uvK «tt»chinir creditor tod w«d and held durinj all this time.

Man> dwmned in the brieft ol counsel, to whicii
quMtjons ol taw ̂  TteTtavt lU b«ii tjaniined, but there

r4|swy£^a£«tB“;i
i^d^heir record so that tto c«*^ cotm may acquire )uns<haion.

the circuit court, with dncuiiws to dismiss the bill i

sr“*.-ss.s'.stis: sas
A.*»

is so ordered.

TALDWELL Circuit Todse ̂ disseminpV The supreme

the Si«r« Itlts dlvidTprtta.. for o. ,«n«l.cj.on m
the (rferal court., into (orrral, - ,

^hat court, jwffroy. the citizen oi Oklahoma dm
d^pensable partv in this case, and be mipht have been
of the suit, and the coun woidd have bad junsdiction d the
oarties and the subjeci-maner. It was error to proc^ to a **

while he remained a part>' to the record. But when it is made to
appear and is not disputed, that be no longer ”*(
subfcct-matter. enters a disclainier. and asks to be dismissed out of the
suh and the plaintiffs in the sok )om in that motion.
tTirant the motion, or disregard the technical error and proceed to
a deSion of the cause on its nwrin. The cause oupht^ not be
and remanded for that now mere formal rmr. and the parties to
compelled to bring the case here a second time for a deasion on its
meri«. On the merits, the bill ought to to dismissed for want of

to

court of

equity.

NORTH AMERICAN RT. CONST. CO. T. R. E. McMATH SURTET3NG CO.
'  Mny <6. 1W2.)^Clrnilt Court ot A|)pe«l». Beventb Circuit.

No. 82A

1. COVTOACT roa Raimioad OiMiycTicw*^ACT0K m Rjscito fob EztbaSI/..--. PnoTiiKBi Ehqinkbr Abbitbb* 

lu WJ Hctlon to recorer fw wo^ aU
s ntiiroAO uwlM a commet which the
●Hfference. between the iSi ^ 1^2
qamtioD rebtlre to the fAcwtlon of the eoafract and the price to be

11. Bee Contmett. toI. 11. Cent. Die. fl 1300, 1310. 1313.
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tb« UrwUaV t.i it»

hMl m >u

●4«i« or c«*m»^y
n Ui« wwtae

Jitroi' to PUillija Cirt:uii Court

Ci *cait Jndgc.Hon. M. 'NV. AI.KXAXD1-X,

it IUkimiU’M for '^'0
: but u free while citizen of tJ

Gai:i.aki)

IJo person
benefit of the Immoslcntl exompUon.

claim tlic
iis ttato can

«U, eh. CS, Oould s

'^m’.nainuiin tl.at an one i. » citizen ''= « " f

"111; citizen, of n.0

1 5 mo/7vjl.tr, St.af. Pm«y. 5 0“- '“«● - *■ *■

"ii’ tlio cjoyiiicii! ..r all tlic riKlita to wliicli tlic iKaii>lo are onb-
L, and llu,.l to lollill tlic .lutie. to which they a^ ...bjeet-

V ifl ^ / ill Jl ilJfi; Jiouviert hut^voL 1, y

i:i.irtelel:rlact;hcj;arty.a^«^
witlm. all iU ..rovUioiui: tl.iit he i./r,c, loAbc, o otuo
,lL. a Wilhr or the InnJ of afumlh, and o rcndcut on the
homestuod claiimnl.

Tlic court ihouUl have c

460

. C4.

xcliulwl Iho ccftiiicatc ol tiio clerk tliat

1



CAHES W TIU: BUl'REMK COlMtT15C
[JmsU«K«MM klHrpUy.

natnnlixed. It wns not comin^Ujnt cv«\cnco of tl»cMorphy was

jBCt MUUr vt. Jlrinhafiy IR Gto. Ji., S:tV; 3 II ihimM (\ .r«i.)

C21; % Jona (ilT. C.) Law A’., 3CS.

For* & Nxwtok, cftntra.

Tlio certificate of tlie dork of I’liilHl’" drciiit cm.rt, tl.ougl.

ioiBOwhot informal, wm aufficient cvi.ionrc tliat Miirpl.r liml

l»on fully and proi«rly admittol to citirmuliii. l.yn conrt.if

compotont jnriediction; ai.d vriw cmiclnxivo as lo all ●>'«
rodtod therein or noccaearily implioii. Sin-alt w. Sjnrctt, 4 J ft.

, Gordon - Voud. J^eji., 3 Io;JUp., 407; Campldl
TotoUU coMC, 5 743; StoU y*cn«y, V> Jlrk.. C:> .

not onlv dorai*

v»

generally niuloratand a |>CT8onB
bnt entitled to all the privilege* and fran*

y “ citiion wo
died witliin a state, .
chiles thereof. Bnt this is not Uio only sense, oven in strict law,
in which it is osed. In ordinary me, it i* frcniucntly t^on u.
mean the resident, of a place, and so in law the mean-
nothing more tlian domidl: 3 Crane/-., «4; 7 Cratic/*., 30S,
CraneL, 335 ; 2 oZ. C. C\ U., 308*, C y/aZT- Aincr. 7-ow 7oiir.

Citiienahip of tlie United States is not necessary to coustiwte
Bciidcnco dctermiiua state citiamsbip

tliatof tlio United Stales. See Clark v$.
tu. GaU/ratliy 3

a citizen of a state.one
distingnished Irom

Clark, 5 J/flJon, C. C, 12., nO; Cooper' 7.c$fcc
WasL C C J2., 546. The same distinction is ukon in tlio con*
atitution ».d Imv. of thii atatc. Arl. 4, «c. H, fWl »● ’

Gould'* J)iy.,cL 0: It is Httbmittcd,
entitle the defendant U> avail himself

as

21, 22; art. 2, *ec. 4.
that it is not necessary, to . ●»● «
of tl.o hommtead cacmpUoa, to dmtr tl.at ho tvoa, or » a «U«n
of thoUaitod Statca Nothiag was nocossary l...t to .how tluit
ho w» a treo whito citiaon of tho state. Ecsidcncc, with the ii|-

make this his permanent home, constitiitwl him a citi-
within tho meaning of tlio ocL

tenUonto
sen

of tlie conrlMr. Justice I'AiiuaiiLD delivered tlio opinion
tho cirent conrt of Phvllii>s county at itsThis case was triod in
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UcKmii* Uarph;.
TnM.

llBT tenn, ISGO, and wns an action of cjccUncnt hj the plaintiff

in error, njrainKt tlio defendant in orror, for a town lot in Helena,

loE-occupied l.v the defendant, a hoiucholdcr and head of a
and a free ^vhitc i«nion ; bnt ll.o queaUon between the

nariitt bi tlic court below, and i^ in this court, whether the

defendant it entitled b. the l«nefit of the homestead exemption
the town lot, the pwperty in suit, fromnet, ll»at would reserve

ozoention, if llic dufendimt, in addition to the cliamcteristics

-noted, was a clUocn of this state. To show tliis, tlio detendant

permitted to mad in evidence a ccrtiticatc of naturaliiation
whicli was not a epy of tlic jud-ment of a court, but a stnto-

mont by the clerk, tlial, by act of the court, tl»e defendant was

admitted to he a citixen of tlio United States. This allcgod orror

ot tlic circuit court docs not affect tlio validity of iU jud^ent,

if another jKwition taken by tlio detendant and declared by tlio

court to be hiw iind aitplicablc to the case, bo correct: ̂ »ich is,

that the law in question used the phrase, citiaon of the stau, not ̂

'in tho iK.liticiil sense of ciiimnship hy the ian-s ̂  % United

States, hut Kiiiiplv to signily^ restdent, an iiduihitant_»f_tho

state. l'*.r, if tliis bo Uic right eonstnicUnn of tlio statute, tlio

dofondaut was ciiLillwl to jud^munt without any sucli tesUmony as

his ccrtiiieatc of natuniVnuitiou would have nirurded, if a legal

instrument of ovideiice, and tho udiiiii«ion in ovidonco of Uio

corUficate, thougU not h--ul to prove the order of naturalixation,

would not all'cel a iud-immt gowl witlmut any siicli record.

■\Vc arc of the opinion that tlic circuit court well apjdicd tlio
●law on tlio proiKwiUiiii it unuouncod as tlio law applicaUo to tlio

was

caso on trial.
Tlic statute, so far as material to tlic caso under comuderation,

is as follows:
“Every free while citixon of tliis state, male or female, being a

housolioldcr, or the head of a family, sliall be ontiUed to a homo-
.  . not oxceediagstead, cxemi>t from oale or cxocuUon . .

hundred and Hi.vty. acres of land, or one town or city lot

being the residence of sucli housoholdcr
with the nppurtcuauces and improvements thereunto belonging.

one
head of a family,or
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[JoittUcKMti*

nUall 1>e doomed and coiuitnio<l t<>
the inuimcr aforcKiul, during Uic

child, nr children nf
untitlctl U* the l>ene>

**Tho preceding eeetion

oxoRipt incli hoinottcad, in
time it riiall l» occnpicil by U.c widow, or

any deceased perwm, who w:«» when bvin
fits of this act,” &«. 21), W), cA.

●  The object of the statute, ns u jdniidy to l>c seen from rending

tiie fore.^ing«ctions, was to afford a home to the family of whicli

the cidLn, the l.miseholdcr, was the ht-jul, im«i*ccUro nf his

linhilities. Tim sUitiilo intended m* individiinl hrneiit for the

head-of tlic family ; disconnected fn»m tiie family, the bond of it

was entitled to no cmisidenitim.; hut U.c family, when depnveil

of its head hv death, was to have the pmleciM.n of the acthy

holding tlic Imid, or to%m or citj- lot, «|Km which tlic family rcsi-
dcncc was situated, exempt fmm cxixiiti.m, w* long n« cither wan

tlic nsideiictt of Uic fmnily of which tlic

r»*

occupied and used nn
deceased licnil was the representative.

cannot suppose that the
Such being the object of the statntc, wo

'general assomhly intended U> confer.a liciiciit tiimn tlic fuimly of

a citizen, native hum, or naturalized, which it would deny to lliat

of a domiciliated f.iruigncr, iw tlio one wan as likely ns lliu other
reason and in nature

to need tlio exemption, and Imth were in

equally entitlwl to its protection.
All allnKion to tlio facts of tliir case may afford an illustration

tlio reasonableness of tliis conclusion- Mnri*liy, the defendant,
have livwl in this state since 1842,shownwas

●  of

, at tlio trial, to
interval of a few montlw in Ncm' Orlciuw, in 1850 and

aoldicr of the United States for twelve

witli Mexico, married in this country, had been
and had a wife and throe

except an

1851, ho served as a
montlis in its war

the head of a family for ten years,

children at the time of the trial. And by tlic efforts of both

plidntiff and defendant to introduce tosUmony iiimn tlio subject,
ho ondcavoreil to become natnmlizod. Wo cannot prcceive any

this state of facts, the family of Uio defendant,reason why, upon

or Murphy for it, as its head, is not as fully entitled to the exemp

tion of the statute, as if ho bod by legal evidence proven
a sue-



150Of TUB BTUB Of ABKAKaAS.

McKmum n. Maffiir.
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Uio )toliticul ri^hbt oft^nl application for imrticipalion i

citixonaiiip of tlio United Suitm. Yet, if tho wonl« of tlio itatntc
●n «At minnnrt aucli a miurtroction, it imwt notl>e ffiven. Jimu^

Arl\. STS; bnt iik wan Mid, in artmlruiiiK
^niilcsN its terms are

111

tea
another atatutc in an imjiortant matter,
entirely frro from nm\>tgnin% rcgnnl must be hml to its kim\n>

tlic iiilrtrlilof intcmicd to Iks pmvidwl ttgainst. to iIm
ohieet, — ^

wiint mill intent.” /*«//«»»» «. lhuu,jm»i, ante ofi.
Tlievonl “cilixen Ts ofton used in coimiion convemation nml

to

]iu’.aning only an inliahitant, a resident of a town,writing, a* , . r
atfttc, or county, witlmiit any ini)dication of jiohucal or civil
privileget; ami wo think it in so nmid in our coiwlitution. In
fffi. I *) *’i coiwtitiition of ISdC, it is written, **ovon*
free white innlu citinen of the llnitod States, wlin shall have at-
ttfiiioJ tho age of twenty-olio ycaiv, nml who shall have been a

of thw state six immlhs Hlinll 1« deemed a (jnalitiotl cloc-
●’ Jiesidui being a citixon of Uic United StaluH,  a voter or

Imvo Ikicii a eitireii of the state for six

eitisea
tor.
elector in this state nuwL

.  f

iiKsm nothing else than to have Ikscu a rcsi-
is tlie tenn used

nnmtlis, which
dent of tlic statu for that time, an inhahilimt, us

»r the same iirlielc, in pnaerihing that, as a qnnlifica-

enn

.  t

tion of a reprcscnlalivc, in mldiliun to licmg a free white luaio
citizen of tlm Vnilisl Static. Section -1, of Uie deelanUioii of
ri -'hls, nrlielu 11, eitnstilution nf iJCHi, is tlins: “Jliat the civil
rights, privileges, or capacities of any citizen shall, in im wise, Ihi
diminuiliod or enlargiil on aesamt of his rclignm.” An alien
has civil rights, though he may not have the civil cnjmcitics of
conferring or holding olliees, and can those rights “ he diminish,
ed or enlarged on accoiml of his rolipioiir Or, if an attempt is
made to do tliii by statute, «r without law, would it not bo void

by thu section ? If so, it must be boemwe ciUzen is used in Uio
●enso of resident, or iiiliabitnut, eUe a wider rule of coustmeUon
irnist bo adopted so as to hold Uiat on alien is, by implication,
free from gain or loss of civil rights on account of religion, be-
eanso other persons are expressly saved thercfroin, which, if good
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HtXMai* »●. Uurpbj.
160

{Jviit

Uw wonld b«l logic. So, in «c. 7, of lUo «.nc «t.clc, “ every
ciU^n m.y frooly .pod=, vrH'o -'1 P™1 any .ubjoct-Wng

ponriUo for tl.o obu« of U»t liberty.” A lew ,,r..bfoiUng
nenatnrelieod foroignor, would !« in danger of falling,

res
tliis to ftn — . .
when mot by tlii. inviolate privilege to every eitiaen.

In tho United Statoa court!, Uioir jurinliclion doi»ndont upon
of dill'orent NtAtea, is bolioved to

fact of residence^ without the
controversies between citixons
have been often uphold b/ il»o , ., .um

noUtlcel citixcnship, ns bcinp i« accordance with the
that subject, ihougii the autliorities

more

oxistoneo of
couttitoUonal provision

not now accessible. *
Upon reason, and upon authority, wo think tiio judgment of the

dreuit court U right, and it ii affirtnod.

on

are
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Tield, e< ●!., «■ Adreon, << ●/., Garn. of KeooedT.

to lliis ruling the pleinlifTs excepted, and the verdict being in
favor of the gnrniahees, appeoled.

The cause was ai^ued before Le Grand, C. J., Eccleston
and Mason. J.

George \y. Doilnu for the nppeUanis.

The evidence ehows that Kennedy was a trader or inerchnnl,
reeident and domiciled in Maryland; and the question is,
whether he it a citizen of Maryland within the meaning of the
attachment luwe of 1795, ch. 56, and 1839, ch. 39, tec. 2?
The former act uses the word and the question it,
does it mean only that doss of persons who have all the righit
of citizenshipf or does it include those also who hnve a cofn>
fnerctaf domieilhut have not lUtpolilical rights of citizens'?
We say the latter. There is a clearly recognised distinction
between citizenship for commercial purposes and citizenship
for political piirpttses. The former ntay exist without the latter.
Story's Conji. of Lavs, sec. 48.
8 Term Rep.,Z\, TTi/son rs. Marryat. 1 Maule Selv.,
726, Bell vs. Rtid. 3 Bos. *5* Pul., 113, McConnell vs.
Hector.

I Kent's Com., 74 to 76.

1 Do., 430, Marryat vs. Wilson. 3 J?o6. Adm.

Rep.f 12, The Indian Oti“f. 4 Do., 255, TVte Danous,
cited at the fool of the case of the Soyade. 2 Cranch, 120,

The Charming Betsy. 7 Do., 506, Livingston vs. Md.
8 Do., 273, The Venvs. 1 Paine's C. C. Rep.,

609, Catlett vs. Paeijie Ins. Co. o Mason, If), Case vs.
3 IVffsA. C. C. Rco., 553, Cooper w. Galbraith.

The attachment lows ninsl he construed together ns a

2ns. Co.

Clarke.

system, ^^irorns on Statutes, 699.) Tlie act of 1715, ch.
40, makes no reference to citizenship; it says '^inhaliiants,

The aci of 1795, ch. 56, is a sup-

»>

and applies to all ptiriies.
plement to the former, and says, that “ any person, not being a
citizen of this State, and not residing therein,” who shall

The act of 1825, ch. 114, uses the terras,abscond, die.
“ Inhabiiarit or resident,” and so does the act of 1634, ch. 79.
These ocis show that the words citizen, inhabitant and resident,

were used by the l^slature os synonymous.
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Edviard O. Binkley for the appellee*, argued:
be construed strictly.

1st. Thai the miachniefU laws nm»l

Such have been the repeated decisions of

S. d“ McH., 504, Thompton vs. Touson. 6 H. 4* i »

SkLs vs. Wilson, i Do.. 446. Ye^y
Jbid.. 497, MandeviUe vs. Jarrett. 6 G. 4' "S* W-wc

, BaltzcU. 10 />o., 274, Baldwin vs. Neale. Ibid.. 363,
Sione vs. Maj^der.
2od. The lerms, resideni, ciiiten

1

vs

and inhabitant, are not
the ffofd citizen

avnnnvmous or converttbtg:—In-ihis country ^
-  t,,, .-farenee 10 the rights of the elective francbisej inliabitont

a permanent resideni ●, and resident one who resides in^
These terms must not be con-place for an indefinite lime,

founded; the decisions ol "our own courts upon ou£
and peculiar laws have settled this point,and it annoLnowitf

^^Tr^Vhe acta relating to attachments give no right of alinch-
roent against a resident absconding, but only against a citizen
al»conding, or against a non-re,Wen/. All the previous act.
relate to and the legislature knowing this when they

atiochment law of 1854, cli. 153, changed the
This is a legisla-

own local

passed the new
phraseology and used the word person.
tive construction of the previous acts.

4ih. If there he any right of nitnchment as against a re«rfen/
aisconrfinff, it is only to be exercised against him
resident for the reason, that eo a resident who is not
a citizen absconds, he becomes a non-resident. But whether
there be or not any right of attachment in such a case, it m

i)»c attachment cannot be sustained

as a uoH-

clear, that in this ease
upon the oath of the plaintiffs that the defendant is a citizen,
when, in fact, he is not a citizen, for what the plaintiff aver*
in ti.e oath he must prove. 1 GiU, 372, Boorman vs. Israel.
3 Do., 313, Barr vs. Perry. Ibid., 4S5, Dickinson vs.
Barnes.

Mason, J., delivered the opinion of this court,
the affidavit being in due form, andIn the present mstance

according to the requirements of the acts of Assembly, makes a
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Field, (I ml., vs. Adreon. « 0I , Gem. of Kennedy.

prima focit caj>e in favor of ti»e plaiiUifTs, and eniitlvs ihcm 10

their ntiacliment against the defendant,osnn absconding; debtor.

The goinistiees in this uciinn seek to rebut the prima facie case

tlius made, hy siiowing, llini at the time the defendant ab>

Econded he was not a dtizrn of this Stale; and it is ingeniously

argued, that if the case is embraced at all within ilte operation

of the oiiAchment law, it mtisi fall under that branch which

provides a remedy against non-rcsi</ent debtors, and not under

that which relates to abscondwg eitisctis, for in the act of

a6sco»cftn^, the debtor, not having been a citieen, became a

non-residmt. I'his view of the subject might be unanswer

able, if the atiachmem lows coniempiaied that a debtor should
ieave the State before he could be said in have absconded.

But this argument is a non sctjvitur. A party may abscond,

and subject himself to the operation of the attachment laws

against absconding dtbtors, and still not depart from the limits

of the Sime. In such a case the pny could not be said to be

a non-resident of the S>aie, and therefore could not be pro

ceeded against hy atiachnienl us sucii. Unless, under such

circumstmices, he could be trcuied as un absconding citizen,

his case would not be covered by the atinchincm laws at all.

Kennedy, the defendant in this cose, it appears, was an un-

natumiized [lishmon, residing and doing business in Buhimure

At the lime he absconded, otid the question for us to determine

is, whether those circmnstimces are sufliciem to constitute him

a citizen in conteniplaiiun of our uiiachment laws, inasmuch

as we have shown that he could not be proceeded against as a

non-resident debtor?

It certainly never could have been the intention of our legis
lature to have made such an invidious distinction in favor uf

foreign citizens residing in our State, over our own resident

citizens, as to exempt the former from being proceeded against

as absconding debtors, while the latter were (.0 be held subject

to all (he penalties of the aiiochmeni laws ugaitist debtors

absconding to evade their creditors.

W'e ore of (lie opinion, that os the debtor was residing and

doing business in Baltimore, he was, in coniemplatioo of our

altociiment lows, u citizen of this State, and as such, having

A '
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avoid Ilia creditors, was liable to be pro-act nelly runaway

eeeded against as nn absconding debtor,
do not wish to be understood as deciding, that the

debtor in this case was a citizen for every purpose and in every

A p*rty may not be a citizen for political purposes.

to

We

tense. ̂
end yet~be a citizen for commercial or business purposw.

the present instance we simply determine, that Kennedy, for

commercial objects, was a citizen of this Stole in contempla*

T

tion of our attachment system.

For the reosons expressed, the judgment of the court below

erroneous and must he reversed. Story’s Confi. LatBMj

see. 48. 1 Ketity 74, 75,76. H ti«on vs. AJurryat, 8 Term,

31,36. McContiell vs. Htetory 3 B. ̂  P., 113.

C. C. Rep.y 653, Cooper vs. Galbraith.

Judgment reversed, andjudgment for appellant.

was

3 Wash.

Anthony Gboverman ts. CitAiiLOTTE Spenceh.

In future, in til caw» of ● divided court, no opinioDi will be filed repreteat.

iog the viewi of the difierenl judge*.

Appeal from the equity side of the Superior Court for

Baltimore City.

In this case the appeal was argued before a full court, and

the dectee of the couit below affirmed by a divided court.

Mason, J., delivered the following opinion of this court,

in reference to its practice in such cases in future:
Two of the judges areIn this case the court are divided,

of opinion the decree ought to be affirmed, and the two other

of opinion that it ought to be reversed.judges

Although opinions representing the views of the different

judges have been prepared, the whole court think it proper
not to file them, for they determine nothing which would gov-

are

/ ,
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wAB once Bwom. unless by consent of par-
tie:. BUg^tested to tbe counsel tbnt Id view
of the gn.*at hicuovetilenec likely to srlse, the
roconl by consent might be so for falslhed ss
to etrike out the juror’s name, and so as not
to show that be bad ever been called or

at nil; and that the (Icfcndaot shouldHwom

Not. of
forth Id the Indictment.

IrrefraBable cTldcnco—such
eluniuut of the

setcharge
course, by direct,

’ which may sotlsfy the judgment and
rcaiumublc doubt. Yondenoe

consclen" l>cyond a . „
Sll not wDVIet IxH-ausc you suhikx-I: on the
other hand, you will not refuse to onivlct.
because you hare doubts of i»ulivy. <»r
.-mpathles that arc to l*o slKukod by a etij)

Itnl e.'tccutlon. You will aiwwrr iiism the*
evidence before you. just ns you would In u

that culled for your cuulloiis Itecttuse

*>

cose

Imvc the privilege of another clwlleuge. That
In this way IkjOi |»artlcs would be estopped
from alh’ging the Irregularity us mutter of

Ik'lug ioi reeoniau'iKled by the court.emir.
Ibis eoursc was agreed to by the counsel on
bulb sides.

rrsiKinslblc acUon, In the concerns of ihilly
life, feartcssly, houesUy. ns humi who have

to do justly betwism biui uuU theBWom

Seetind rulnt

tVlieu the prow'cutlou had opened Its case.
niKl U*ing alsiut to go on with Us evidence,
hud sworn a witness, the primer’s counsel
askeil the e<mrl to Instruct the witness and
the other whiicsws geiiemlly. before any of
them were oxanilncKl. niul with a view to ibelr

pwieclion. that they were not hound toown

state.

Mr. Vandyke asked the court to eluirge. that
if the jury believe Mursdeii laerclwfd the or
dinary. UBUul acts of ownership in the litUng
out of this vesBcl, these acts of his. being

part of th gesUe shotdd Ik* taken Into
* ooDHideniUou u delerinlnlng the :pi«*>5tlua

whether the vc^l wus iiavlguttHl fur or uu
bis account.

make any Kintenienis criinlnniing themselves.
(ilUKU. Cin'iilt Jusliec. \Vc cannot do this.

It would pul It In the p<»wer of a witness by
a mental rewirvatlou to tell only what be

plcnscl. and to K* the Jtalge of what would
criinimilc him. and the crlininalion might be

moral. ]K>lltlcal or criminal.
Interfere when necessary.

The court willThey arc so noKANE. District Judge.
Yet these acts on his |uirl may bedoubt

colored and explained by aUemlunl circuui-
If Mr. Mursdeu acted uk owner ofBtauces. Third Point

this vessel in purchasing her. iiayiug fur her.

repairing her, littlug her for sea. Isirgsiiuiug
and puylDS for shlii's siores. priK-uring
her pilot, all Uuate are aeUi of ownership, ami

iild eerhiluly show tluit If lie was nut the

owner, she was ut least navigated on his lie-
Uut then If in dirtrl cuiimviimi with

wo

hair,

To prove the rcputi*d American cbarscier
of the viwel on wldcli the piracy alleged In

the prlnei|Kil case was clatrged to have been
commuted, and the public dtilamtlon of her

ownership by a cjtt^ of the United Statew-
siurh clumicier and’ownorshlp being e»«oUal
facts to sustain the Indictment—the prosecu
tion olTcri'd In evidence the vessel’s orlgloal

registry at the custom house In New York;

promlKliig to follow this proof up with other
evidence of ownorKhlp. This registry, as Is

generally known, Is made under an act of
congress (Act of Dcet-'iiilier 31. 1702 [1 8Ut.

declaring what vessels shah be “de-
iiomiimltsl and OikmikhI vessels of tbe United
Slates, ealltlcd to the beocdis and privileges

ap|H*rlalning to sueh vi-ssels." It prescribes
that before the registry can be made, the
owners or
that ai'ifirdlng to the iK'.st of his or their

knowhslgc anil lM‘li«*f. the vessel is owned
wholly or in i«irl by a cltlsca of tbe United
Stall's,

oijii-llon lK*ing made by Mr. GulUou and
Mr. Kane, wlm n-liwl on U. S. v. Brune ICasc
No. 1-I.U77]. llmi case was distinguished by
Mr. Vandyke, district attorney, for the Unit-
(Hi SUleti. from this, because there tbe er ●

dence was neither preceded nor to be followed
It was the only

one of them must swear or affirm

uji by any other evidence,

these acts of his. and miming alongside of
them, U be proved as fact, that the funds
which he was using were the fnndK of a
UUrd person not a cltiieu. lliat he had no
funds of his own, that he spoke of himself as

broker or agent, and was reeugiiixcd

such by the lanker who pm him in funds

and by the third ihtsou whose funds they
were: liicn. If all these In* dceiiiod true and
not incndy devices to disguise the iriiUi. tli«*y
would establish the fact of owiiiTshlp In an

other. Just us In a difrercui asjK*ct, Ua*y would

be proof he was the owner of llie vesscL
Verdict, not guilty.

0 mere
SB

IncidcnUil Pol.itM.

In the course of this trial, the following

points, aside fnnn the main case, occumnl
and were decided:

First Polut.

After the prisoner liad pleaded not gullly.

and a Jury hud been cuIKhI. one of the jurors
In delicntc health, stulinl to th(!

court, that certainly he would Ik* unable to
through the couse without an attack of

riincss. The prisoner having exhausted his
twenty chnllcngcs, tbe court, stating llmt It
had DO power to discharge a Juror after he

who w.ns

go

ovldcncc the prof>i*cutloD relied od; and
thniigh offered ns prlro-a facie, was la truth
relied on as conclusive. Here we sbaU follow

the matter up by direct evidence of actual
ownership. Wc wish to prove tbe history of
this vessel from her build to tbe present day,
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THE DECISIONS
OF THE

Supreme Court of the Oiiiti'd States
AT

OCTOBKU TERM, 11)13

ty srfured by the cine process cU-tisr of
till- b’liurtccntb A«n-iwlim‘nt.

[.See avntilnliiin, y>. 500, jm-sf.l

JOSEPH E. SNOWDEN. I‘ctilioncr,
v;

EDWAllD J. lIlKiHES. I,«>»ic E. l^uwis

and Jtolii rl E. Stnius. i-l al.. He.

(:121 US

('iiiislitiHioual J.aw. 'lihj — c«|n:il |in»-

ti'Hion — ilrhir.l or n i ol iioni*

iiialMin.

<1. ]v|unj pnil'iMinti Ilf lit" law- is rml
iniillM of III!' slnio jot-

a cfi-

(jinNlilulMMinl I.0W, fi — l●o^lrl«●t●lllb
Amcmlim-iit — pri\ilrjM-s uiiil liiumi-
nilies pnilcclcd.
1. The ocnii-ct ion cxlfnil«-il to c»l!'/.ri»s

of lU Unkc»:l Stales, to _Uie_umiUxc»
ITinl immi'iiiilifiK of the Konrteeiilh
~\~menilmeht* fnclndc: tliosi- _riirlily »»'t
nnviletres winch 'umler iaw.s am)

(“onstitution of thcTlnitiil Sln.tes.aiv in-
ciLiy.eiivhi!i of tlie Diiiloilcident to

ilellieil l>y the
iiiaiy caiixausiii;. ho.uil in deiiviie.;
tilji-ale of iioniiiie.lio’i to i iie who hud iv-
ceiveil at a jiiimaiy Hee*ion a
mimhei’ of vol' -^ lo eMlilh It to Ih iHo,
wlietv refusal i
not hast'd on ;iiiy inleoiioiial nr |iui |io; i -
Inl discrimination h. i●.vec-i p.-t-o-is

.llt'-ll ienl

i::S»ie Ulr CIT*. ili' llle was

or

> lal" slaliile

'!^iTi’tcs,"b*''- include rijrlits j“T.
state citir.enship and ilei iveiltaininc to

liu'iin*elassi- nor noon :i
sislent with the niiar.iiU.'e of llte l our-
leeoth .\mendineiil.

|.S'ee oi/»o<'H-'.‘Oi.
. .

solely from the relatinnship of the citi-
ami his sUtc csUiblishetl by stalexen

p. .500, join/.]

law.

rmisUlullonnl I.aw. § 318] — priviletffs
and immunities rlaunr — rijrbt to be-

f.-iiuUd'ile for olbce.come

titntioiiul I.aw. S 3lf. — epnal pro-
liTlion — nr.la'.vful athainistralion of

( Ol

stale stalules.
nnlawfnl adiniiii -tiai ion by

stale oOirers o.’’ u slate statute l-ir on
ii ;; face retiulliiii: in its uneuiia! a;«i*liea-
lion to those who arc enlilleil to be
tivalcd alil’.e. is m>l a denial of the equal

proleetion of tla- law a:; ;:naraiilee<l by
the l‘'mirleentli Ai.iemlinent uiih's;- there
is shown lo lie tire-ent in it an element
of intentional or pur|iiiseful di crimimi-
tion.

ICvideiirc. fi 213 — presumptions — In
tention to di'i-riiiiinali-.
ti. A (liseriiaiea'.ory pur|iose on the

pe.it of state ohieei;: in sHlminislerinc
slate hiWR fair on llieir face is not pre
sumed; there mnsi be a showiiiir of
clear and jnlenlional discriininalion.

I'Uadinc. § P->1 — complaint — sulTi-
fii-iicy <— ^iolaliml of ri|:h( to vtiuul
prulertinn.
7. The ulletralions of a complaint in a

88 L cd 197

5. The

2. The ritrht lo become a camlidate for
Hate ofTice ir' a rit'l»t or privileiP' of
state citixensbip. not of national citir.cn-

ship whii'b alone is proteeieil by the
priviletr*'s and iminimilics ciaiise of the
Fourteenth Amendment.

[.Sec umtitltilmn, p. 50*.), pouf.]

Constitulional l.aw, S 7l.'i — rislit to
Kinic olliec ok liberty or property
riebt.
,3. An unlawful denial by titnle action

nf a rijrbt to slate tiolitieal ollice is not a
denial of u rinht of property or of liber-

ANNOTATION KKFKUKNrE.
1. A.s to Fourteenth Amomimeni

i\B applied by federal courts to iine.s-
Lions afTcclint: nomination for. or
idection to, .state oflices, see annota
tion, p. 601), post. r32
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N WRIT of Certiorari to the Unit-
'  ed SUtea Circuit Court of Ap-

liala for the Seventh Circuit to re
view a judjrmcnt nfiirminp a judp-
ment of the Dialrict Court of the
Unitcii SlatCR for the Northern Dis
trict of nilnois, Eastern Division,
clismi.ssinjr a suit to recover damuRcs
for an allcjrod violation of the plain-
tifT.H civil rijrhls in violation of the
Fourteenth Amendment and federal

implementing it.

0

Af-
leRi.sIaliun

luit to recover damages for allcccd in-
frinjremcnt of plaintifTs civil rijrhts
violation of the Fourteenth Amendment

by the act of a state primary canvassing
board in failing to issue ii certificate of
nominalion U. oiif rereivintr a suflicient
number of votes at u primary election to

that defemlanLs
am! arbilrarily”

in

entitle him tluToto.
“wilfully, muliriously
failcil nml refused to file with tlic Secre

tary of Slale n correct cerlificalv show-
ine the plaintifT was one of the nomi
nees, that they conspir(*<l unci confedcr-
atc'ci toRcdher fen- that pnrpo.se. nml th.it

their unequal.action constituted “an

unjust and oppressive administration ot
the state election laws, tlicreby depriv-

inc plaintifT of the nomination and of
ccrUiin election to llic ollicc sought, and

hy .so doini: deprived plninlifT of the
equal proteelion of the laws jjnaranlocd
by the Fourlecml.h Amendment, nre in-
Runieienl to show the purposeful dis
crimination in the administration of
stale- law essential to an invasion of the
constitutional rijrht to the cipml protec
tion of the laws.

[See OJino^aM'cm, p. .*>00, posf.]

firmed.
See same case below, 132 F(2d)

47C.

William R. Mins, Jr„ of Wa.shinR-

ton, D.C.. arjrucd the cause, and. with
do.scph K. Snowden and Ilebcr T.
Dotson, both of Chicago, Illinois,
filc-d a brief for petitioner:

rctilioncr was deprived of a fun
damental liberty without due proc
ess in violation of the Fourteenth
Amendment.
The riRht of every qualified citi-

^  , c iir —nai 7.cn to be a candidate for a represen-
Constitutional Law fi 3K, - ^ „n\ce is a fundamental civil

prolcelion - violalmn of slalute Letcher V. Tuttle, 151

8. That the action of siato ofTiccrs vio- 111 dl, 37 NE 083, 25 LRA 143, 42
state law do«*s not ileprivc a |wm- Am St U«*p 220; Crandall v. Nevada,

afTee(ed thereby of the rifflit to q Wall.(US) 35, 18 L cd 745; and cf.

f the laws iruuraiitccd Alljreycr v. liOui.siana, lf>5 US 57R,

41 h cd 832. 17 S Ct 427; CoppaRC v.

Kansas. 230 US 1. 59 L ed 441, 35

S Ct 240. UIA1915C 960; Truax v.

Raich. 230 US 33. 60 L ed 131, 36 S

Ct 7, LRA1916D 545, Ann Cas

1917R 283; Butler v. Perry. 240

US 328. 60 L ed 672, 36 S Ct'258;

Chos. WolfT Packinp Co. v. Court of

Industrial Relations, 262 US 522, 67

T, cd 1103. 43 S Cl 630. 27 ALR 1280;

People ex rcl. LcP.oy v. Ilurlbut. 24
Mich 44. 9 Am Rep 103; Mincr.iville

School Di.st. V. Gohitis, 310 US 586,

84 L cd 1375. 60 S Ct 1010. 127 ALR

1493.

equal pro-

l.iies
.son

equal protection
by the Fourteenth Amendment.

Constilulional Law. 5 3I."» -
tcction — polilical riithls.
0. Where diseriminatinn is sufTicienlly

shown, the ripht to relief umler the

equal protection clause is not diminished
by the fact that the discrimination re
lates to political riirhts; hut the neces

sity of siiowine of purposeful discrimi
nation is no less in a ease involvinc po

litical rights than in any other.

Constitutional l.aw. S 311 — l-'ourloenth
.\mendment — (*i%il Uiithts Act —

nperatioii.
10. It was not inlendeil hy the Four

teenth Amendment and the Civil Riphts
Act that nil maU<-rs foi-merly within
CTie’eNelusive cof-nizaiice of the stales
sFo'iTfd become mailers of national con?

William (-. Wines, of Chicajro, lUI-
nni.s, arRued the cau.sc, and, with
CicorRC F. Barrett, Attorney General
of Illinois, filed a brief for respond
ents Edward .I. IIuRhcs ct al.:
The complainant fail.s to state *

of action under the Civilcau.se

corn.

[No. 57.1

UiRhtR Act because:
fl) The right of candidacy for

Argued and submitted Deceml>er 13.
1943. Decided January 17, 1944. Rc-

hearing denied March 13, 1944,

B8 L ed 498
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at a primary election is show that lie was of any
personal or jnopcvly rurlii in vit>la-
tion of the C<msLilulion aiui lawn of
the United States.

The alleged erroneous application
by the members of the state primary
canva.ssing board of the Illinois elei*
lion laws, even thuuvrh cliaraelen/.eil
as wilful, malicious, and arbilrarv.
did not give rise to a cau.se of action
against the members of the bnanl
iimler the Civil llij-htn Act'^.
Tavlor V. lleekhani, 17S I'S r>48, 44
L (id 1187, 2U S Cl StKi. UMh': S. ■ ai-
Milehell v. Creenoiigli
100 F(2d) 181. writ of certiorari d-●
niod in 80G US (’>.*5), 8tt U ed 10:>G, 5ft
fs Ct 788; Brawner v. I win (CC) 1G9
F 964.

The right to be a candidate to the
oflice of state representative is a
right of state citizenship, not of na
tional citizenship. ^
Amendment did not bring within the
l~roteeiioh of the national .poyern-/
mont the great body of_dviLjliidlW Q
pertaining to !^t«>te citiy.ciislup, Bill _ 1
only the spceiar rights incidenUJi\ f
national ciiizenshi)). Twining Kew

758 L ed 97. 29 S
Cl 14; Madden v. Kentucky, :109 US
g:i. 84 L od r)90. GO S Ct 40G. 12a Al.B

United Slates v. Uatligale. 240
US 220, 02 L ed G7G. MS S Ct 209.

Mr. Chief .husticc Stone delivercfl
the opinion of tin* (’(Mirl;

I’etilioner,
brouglit this sail at law in the Dis-
trict Court for Northern Illinois
ngain.st ro.spondcnt.s, citizen.s of lili-

damages for in
fringement of his civil rights in vi
olation of the Fourteenth Amend
ment and 8 USCA 41. 4M. and 47 .

Cf

(I’CA ‘.till

The Fou rteonth

jjv o

a  citizen of Illinois.

nois, to recover

(.2), 2 FCA title 8. SS 41. -JM, and 47
(Ml . lie alleged that the suit was
within the jurisdietion of the court

a suit arising uihUm’ the Consti-
tutioii and laws of the United Slates.
28 IISCA S 41(1 1 . 7 VCA title 28.

1 1 (0, a suit for tile ree<*very of
damages for injury to properly and

●131
for deprivation of 'a right or priv
ilege of a citizen of the United
SLale.s. 28 USCA S 4102). 7 FCA

88 L rd IM «

3, 3

as

1043.

”°!”’g^civil right either apart from
"  the Constitution of theunder
United States.

The la^ recognize the
right to public oflice as in any sense
ojf individual, private, or personal
right, and therefore the right to in
duction in public office is neither
"liberty” nor “property” within the
ourview of the Fourteenth Amend
ment or Civil Rights Acts. See Tay-

. Beckham, 178 US 548, 44 L ed

or

lor V
1187 20 S Ct 890, 1009; Blackman v.
Stone (DC) 17 F Supp 102; Black-
wan v. Stone (CCA 7th) 101 F(2d)
500.

Isaac E. Ferguson, of Chicago, Il
linois, submitted the cause for re
spondents Robert E. Straus, et al., as
co-executors, etc. Herbert M. Laut-
mann and Frank C. Bernard, both of
Chicago, Illinois, were on the brief:

The complainant fails to state a
of action under the Civilcause

Rights Act.
Assuming, on the motion to dis

miss plaintiff's complaint, that when
the members of the state primary

board omitted the namecanvassing
of the plaintiir as nominee for the
office of slate representative they
misconstrued or misapplied the elec
tion law.H of Illinois, .such decision
and action did not violate any right
of the plaintiff protected by the
Fourteenth Amendment. Taylor v.
Beckham. 178 US 54.5, 44 L cd 1187.
20 S Ct 890, 1009.

The right or privilege of the plain-
tifPto be'a“candidate for the office
of state representative wa.s a right
or privilege of state citizenship, de
pendent solely upon state law; not a
right, privilege, or attribute of na
tional citizenship, spociully protect
ed by the Fourteenth Amendment.
Carter v. Cireenhow, 114 US M17, 20
B ed 202, 5 S Ct 928. 9G2; Madden v.
Kentucky, M09 US 8.2, 84 U ed 500.
60 S Ct 40G, 125 AUK IMSM; Love v.
Chandler (CCA 8tlU 124 F(2dl 78.5:
Brawner v. Irvin (CC) 1G9 F 9C4;
United States v. Moore (CC) 129 F
630.

Petitioner's complaint fails to
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3.4 ●Ml
rctipondcnis *hcrc, conslitulctl the
Suite l*rimavy CunvaHhing linard for
the election year 1010. ily 111 Uuv
Stat c 4C, S 8-15 it was made their
duty to receive the cerlifieii tabulat
ed statements of votes cast, includ
ing that prepared by the Canvas.sinp
Ihiard of Cook County, to canvass
the returns, to proclaim the results
and to issue certificates of notnina-

lo the successful candidates.tion

title 28. § 41(12), and a suit for the
of damages for depriva-rccovery

tion, under color of .state law, cus
tom, regulation or usage, of a right
or privilege secured by the Four
teenth Amendnu-nt. 28 USCA § 41
(14), 7 FCA title 28, S 41(14),

The complaint makes the follow
ing allegations:
of several caiMlidates at the April 1),
1910, Itefuililican prima)-y eleetion heltl
in the Third Senatorial Di.stricl of
iliinois pursuant to 111 Kev
(Stale llai’ Assn K<1), c 4(1, Art H, for
nominees lor the onWe of represent
ative in the Iliinois (lencral A.sscm-

r.y reason of appropriate nc-

Felitiuner was one

Stat

bly.

Such a certificate is a prerequisite to
the inclusion of a candidate’s name

the ballot. Ill Kev Stat c 4G, S 10-
14. Acting in their otficial capacity

State Primary Canvassing Hoard
they issued, on April 20, 1910, their
tiflidal proclamation which desig
nated only one nominee for the of
fice of representative in the General
A.ssembly from the Third Senatorial
District on the Republican ticket
and excluded from the nomination
])etitioner, who had received the sec-

d highest number of votes for the
Republican nomination.

After setting out these facts the
complaint alleges that Horner and

and Lewis,

on

as

on

respondent.^ llugho.s

tion taken respectively by the Re
publican ami DeinoiTalic Senatorial
CiiminiUees of the Third Senatorial
District in confnnnity to the scheme
of prop«>rt iomil rcprescnlJit ion
thoriy.Lsj by 111 Rev Slat c 415, S 8-Hl,
two camliilales for representative in
the General Assembly were to bo
nominated on the Republican ticket
ami one on the Democi’atic ticket.
Since three rcprcscutalivcs were to
be elecl.'d. 111 Const Art 4. S5 7 and
8, ami only three were to be n<»m-
inated by the priin.nry election, elec
tion at thir primary as one of the two
Ripuliliean nominees was, so tlic
complaint alleges, tanlamount to
election to the ollice of ropresenta-

au-

"willfully, maliciously and nrbitr.y-
ily” failed and refused to file with
the Secretary of Stale a correct ccr-
lifieale .showing that petitioner was
«»ne of the Republican nominees,
that tiiey conspired and confedcrat-
i*d logi-lher for that juirpose. and
that their action c<insliluted "an un-
equal, unjust and oppressive admin-

'* of the laws of Illinois. R
that Horner, Hughes and

islrat ion
alleges

live.
The voles east at the pritn.nry

eieclion wer<‘ iluly camasscMl by llic
(binvassiiig Rnai'd of (’-ook ('-<iuiiiy,
wbieb,.as required by HI R(’V Stat
c 4<;, S 8-15. ei rlified and forwardeil

of .Slate a taliula-to Uh* Secrct.:iiy I,»‘wis, acting as slate ollicials under
color of the laws (if Illinois, thereby
deprived petitioner of the Republi
can nomination for representative in
the Genera! Assembly and of elec
tion to that o/nce, to hi.s damage »n
the amount of $50,000, and by so do
ing deprived petitioner, in contrn-
vention of 8 USCA 41. 43. and
47(3), 2 FCA title 8. §§ 41, 4.1, and
47(3), of rights, privileges and im
munities secured to him as a citizen
of the United State,s, and of the equal
protection of the laws, both guaran
teed to him by the Fourteenth Amend-

Lion sliowinjr the results of tlu' pri-
●leclinn in the Third S(‘iiatori-

Ry this tabulatiim the
mnry i
al Disli'icl.
Hoard certified that petitioner and
jinothcr hud received respectively
Die second hijrheat and highest num
ber of voles for the Republican nom-

111 Rev Stat c 46.’ II 8-13ination.s.
rcfiuirc.': that the candidates receiv
ing the highest votes shall be de
clared nominated.

Uespondents Hughes .and Lewis,
and Henry Horner whose executors
were joined as defendants and arejment.

>  o«l ".'»n
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]87I, « USCA A:\. AHZ), 2 I'CA
title 8. SS 47 f

*151

♦The District Court prantcd mo
tions by respundcnts to strilie the
complaint and dismiss the suit upon
the grounds, among others, that the
facta alleged did not show that the
plaintilT had been deprived of any
right, privilege or immunity secured jfcts, or causes to be subjecli'd. apy
to him by the Constitution or laws citizen of the L'liilcd Stair'- nr niiier
of the United States, and that, the
alleged cause of action being pred
icated Rolcly u»ion a claim thai
state olTicers had failed to perform
duties impfiscd- upon them by state jured in an acti<ni at law . .
law, their failure was not stale ae- la-dress.
tion to which the prohibitions of the
Fourteenth Amendment are alone
directed, and hence was m*l siilli-
cient to establish an infringeiiunt
of rights secured t
the Fourteenth Amendment. The
Court of Appeals ft»r the Seventh
Circuit allirmeU.
holding on authority of Harney v.
New York. 19:J US 4:10, 48 L ed 7:i7,
24 S Ct r>02, that the aiitimi c»f llie
members of the Stale Hoard, being der the laws,
contrary to .sUte law, was not .state „f pt-iiliomr that tin
action an<! was thereffire n«)t williin fc-rird on
the prohiliitions of tlie Koiirleentli
Amcinlment.

In subslancc pcUti<tner’s alleged
ausc of aetion is that the menibi-rs

of the Stale I’rimary f’anvas.sing
Hoard, acting as such but in vi(dj
tion of state law, liavi* l)y their faUe
ccrlifieali* i*r prnclamali«»n and by
their refusal to file a true ecTlifieale
deprived petitioner of nomination
and election ns representative in
the state assembly,
cause of action arising under tin-
Con.«tilulinn and laws of tlie United
Stales williin tin? juri.sdi<-tion of the
District Coiirl as pr«scrib«-tl bv 2e
U.SCA fi 41 tl), (12) ami (1-1), 7
FCA title K. SS 41 il l, i I2i . and
(14), he relies parlieiilarly on tlie
provisions
Amendment supplemented by two
sections of the Civil Kights Act of

●IGI
‘Section 43 provides Lbat ’‘j'.vcry

person who, under euloi of any stat
ute, ortlinanec, rt'gulalioii, euslom,
or u.s;ige, of any Stale . . .sub-

por.'iini . . . to lln' depi i; ;il mil of
aii> rij.'hl:-, priV iii‘)M-.s. oi' iiMiimmius
s«-eiired l»y tile (‘on.Uitul ion and
laws, shall be liaiilr to the jiarlv iti-

.  f«>r
Seetion 4713), .so far a.s

now relev.aiiL, gives an arlioii for
damages to any pi-rson “iii.iiiivd in
his persini or jiroperly, «*r di |irived
of li.aviiig ;md c.vereisitig ;iny righ

petitioner hyU

132 F(2d) 47G, into

rii'i it eon

r-Mli- a
●Irclrd to tliv oiliee

reeeipl of lblive upon
IIIII'd)er ol \olr
genera) clei-lions,
lo him iiy the I-'oimeentb Amendi-

meiil,
Slate I'riinary raiivassinj' Hoard de
prived liim of liial J’ight and of th

which d(')irivation tlio Civil K'ghl
To cstahlisli a

dislinel provisions of th'I'hree
l'”ourteentli
rijrhls of pei^oiis
declares ibal

ell force
abriilgi I lie pri\ ilegi-s or
of eili/mis ol llie I'liiteil lilal.- ' ; no
shall ;my Slate deindve any iier.soI'ourleimlhtlieof

t
or pri\iie}-,e of a eiti.'.en of Uir Unit
ed Slates,” by rea: on of a coaspir-
aey of two or more jiei'sons entered

'for llie jiurpose of depriving
.  any jierson . . . of the

i-t|ual proteetioii of the laws, or of
eipial juivileges ainl immunities un

it is tlie e‘nleiilion
-

l.iin by sl.-itr law to be-
calididi' le i'of and to be

f  r-']i,-e:o'ilta-
p-duisite

i-s in the |i ; imary and
is a rii'lil seeiired

-
aiul lliat tlie :;<-i ioii of the

e
|;i\vs forei|ual I'laiteetion of the

s
Art authorizes liir. suit for damages.

e
.\im ndiiimit guarantee

ami )tropi rty.
“No Sl .-it '- -● Irdl m.-ilii'

anv law wli i. I i sli.all
tiiuaiiMil ies

u

r

or

ii
of life, Hln r'v, «.r i-ropei ty, without
due tiroc' is of law; nor deny to any

for till' e-eni ily of persons ninl property

as is enjoyed by wliilr citizens.’

poinli-d oiil later in Lids npiidon, no claim
of diserimiiialioii bused on race is made

88 L ci] 501

As
lISr.A § -II. 2 FCA title 8. § 41. on

which petitioner also reli<s. guaranties
to all ))ersons within the United Slates
“the same right . . . to the full and
equal benefit of ull laws and proceedings
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.  . j- * tiAfi of the State Primary CanvassinB
person within its jurisdiction Board, even though it

391 VS

equal protection of the laws. ^ nr«4A«««> ●* regarded as state
The protection extended to c_m- ^-a^xin the prohibitions of the

IJniieirStatgU^e p^^^eenth Amendment, was a dc-
privileges and_imn»!"*- equal protection of the

Jies clause _ includes alleged is of the
those rights" anTr^ivncffcs wlijcn. ^ petitioner to be a canduhitc

ol nie
llraannir 1

inws and ConsiltiltlUR-M elected to public office
incident to receiving a sufficient number

of votes. The right is one secured
to him by state statute and the dep
rivation of right is alleged to re
sult solely from the Board .s failure
to obey slate law. There is no con
tention that the statutes of the slate
are in any respect inconsistent with
the guaranties of the Fourteenth
Amendment. There is no allegation

facts tending to show that in

under
The United S^s.
‘attizenshiTToT ii^ llnitgd SUtes, but

docs not incbidcjdghtsjierlaining *to
Rtsitc citiEcn.ship and derived solely
fF«mn.he relationship of the citizen

“TnTrh^is '«tJde_establi.shed by state
"SUrughtcr-llousc Cases,

-^all.(US) :ir., 74, 70. 21 1.
408 400; Maxwell v. Bugbee, 2a0 Ub
ro- r.T I cd 11'’!. llffO, 40 S Ct (»f any
2^'prudcntiJl Ins. Co. v. Cheek. 2T.0 refusing to certify petitioner as a
?N>So fftlO 60 L cd 1044. 1052. 42 nominee, the Board
's'rt’iKi 27 Al.r. 27: Mnildcn V. Ken- intentionni or purposeful dis
f„eU 'lOT US « lO-Wl, 8-1 h ed r.!)0, nation between persons or elasses.
M4-Vu;! 0(1 S rl'm.. lir, AUl on the argument before us petition-

Williams, 192 US G21, 622, 48 L ed nominee has denied to him
Q17 H99 24 S Ct 57.7' Breedlove v. confericd by siaie
Suttles", ;in2 lis 277, 282, 82 I. ed 252, thereby denied ‘“^^n ^

fet’^stlte cititen.sbip not of n,a- ri-t-f, Amendment
tionai citizcn.ship which .ilnnc is l.ul noi > involves a
protected by the privileges and im- conferred ^^^^1
munitios clause. nr««iiio(e r. protection of the laws.

More than forty years Jhis
Court determined that an ^ person may operate to conferdenial by state action o on ^

of a right to requires offici.al action clw-
mica) office is not a denial of a right ' between  a successful
f property or of liberty spciirod >y unsuccc.ssful candidate, the

ebuise. Tayl«ir & required action is not a denial of
criiial protection since the distinc
tion between the .successful and the
unsuccessful candidate is based on
a  permissible classification. And
where the official action purports to
be in conformity to the statutory
classification, an
taken performance of the statute^
duty, although a violation of the

arc

16

ca

17K

Ihe line prneess
jMnisball v. Bcekham, 178 US .548, 44

1187, 20 S Ct 800. 1000. Only
since h.is this Court had oc-

considor the question and

]j ed

once
casion to
it then reaffirmed that conclusion.
Cave V. Mis.souri, 246 US 650, 62 L

58 S Ct 354, as we reaffirm it erroneous or mis*cd 021
now.

Nor can we conclude that the ac-
88 L ed 502
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that ncprops wvic not imliKUd in

particular juiy is not ininir'li; lln rc
must l)c a sliowiiij: of actual dis-
crirninalion because of race. Vir-

Kinia v. Hives, ]0l) US .Ti:;. [\22.
25 L ed CG7. 070. C71; Martin v.

Texas. 200 US :nc. :;2o, :J21. r.U 1. rd
497-4‘J‘J. 2G S Cl
Texas. 212 US 278. 2K2.

5M. 20 S Ct cf Williams v. Mis-

sissipi>i. ]7<t US 212.,
1012, loin, 18 s Cl r>8:i.

a

'I'humas v.

I, cd r.l2.

22.*), 42 L cd

statute, in not without more a denial

of the equal protection of the laws.
The unlawful administration by

state officers of a slate statute fair

on its face, resulting in its unequal

application to tho.se who are entitled
to be treated alike, is not a denial

of equal protection unless there is
shown to be present in it an element

of intentional or purposeful discrim-
This may appear on the

face of the action taken with respect

particular elas.s or person, cf
McFarland v. American Sugar Kef.

Co. 241 US 7D, KG. 87, GO I. ed KlU).

90-1, 2C S Ct 498. or it may only be

.shown by extrinsic cvidiuiee show

ing a

ination.

to a

discriminatory design to favor

Another familiar example is the

failure of slate ta.xing ollicials to a.s-

s(!s.s proptu'ly for laxalinn uti a uni
form stamlard of valu.alioii a.s re

quired by t)i<‘ assessmeiil laws, It
is not enough to cslabiisli a denial

of eijual proLecLioii that some aie
a.s.sesscd at a higher valuatinu than

others. The Uillerence rniu^t be due

to a purpose! ut discrimmalioii,

which imTy Ue^eyicTenced, fur c:x-

amiHe, by a systematic ujider-valua-

tion of the property of some tax

payers and a syslematic over-valua
tion of the i>roi)erly of otliers, so

that the practical elVeet of the olli-
eial bleach of law i.s the same as

though the diserimijiation were in

corporated in and proclaimed by the
stalule. Coulter v. l.ouisville i N.

U. Co. 19G US r)99, GU7. 009, GIO. 49

I. ed Gir,. 017, 018. 25 S Ct 2.42: Chi-

II. .Jc {). U. Co. V. r.ab«-m-k. 20-1cagu,

individual or class over another

not to be inferred from the action

itself, Yick Wo v. Hopkins. HR US

356, 37.'!, 374, 30 L ed 220, 227, 228. G

S Ct 1004. But a di.scriminalory
purpn.se is not pre
sumed, Tarrance v.

Florida, 188 US 519. 520, 47 L ed

572, 573, 23 S Ct 402, there must be

a showing of “clear and intentional

discrimination." Gundling v. Chica

go, 177 US 183, 18C, 44 L ed 725. 728,
20 S Ct 633; sec Ah Sin v. Wittman,

198 US 500, 507. 608, 49 U cd 1142,

1145, 1J46. 25 S Ct 75C; Bailey v.

Alabama. 219 US 219, 231. 55 L cd

191, 197, 31 S Ct 145. Thus the de-

one

tlmtlnutr 0

US 585, 597. 51 I, cd G2.G. G40, 27 S

20; .Sumlav Bake Iron Co. v.

Wakelield Twp. 217 US 350. 2..53. C2

I. ed 1 151. 1150, 38 S Ct 495; Smitb-

Walts. 200 US 519.

Cl

ern B. Co. v.

●19)
nial of equal protection by *tl»e <*x-
clu.Hion of ncgroo.s from a jury may
be .shown by extrinsic evidence of a
purp<».seful di.Hcrimijiatory adminis
tration of a statute fair <m its face.
Neal V. Delaware, 103 US 370. .*191,
397, 2G L ed 567, 573, 574; Norris v.
Alabama. 294 US 587, 589, 79 L cd
1074, 1070, 55 S Ct 579; I'ierrc v.
Louisiana, .30G US 354, 357, 83 L ed
757, 759,' 59 S Ct 530; Smith v.
Texas, 311 US 128, 130, 131, 85 L ed
84, 80, 87. 61 S Ct 104; Hill v. Texas,
310 US 400. 404. 80 L ed 1559, 1502.
62 S Ct 1159. But a mere showing

520. 07 I. ed 375. 387. 43 S Cl 192*
Sucli discrimination may also be
shown to be ptir|)oseful, and hence
a denial of etpial protection, even

●Iiol
though it i.s neither systematic *nor
long-coiilinued.
American Sugar Ref. Co. 241 US 79,
00 B ed 899, 30 S Cl 498. supra.

'I'he lack of any allegations in the

Cf. Mcl'’a!lJind v.

●JIm IbS 479, 4K9. 09 B ed 745. 751. 45
●S (3 -131; Cunihcrlaml Cual Cn. v. Uuurd
t.f i;-vivi«m. 2H4 US 23. 25. 2M. 70 b ed
140, MK, 119. 52 S Cl 4S; <-f. Great
Ncullii-rii U. (-0. V. Weeks. 2!l7 US 125,
l.k'.l. KO 1. ed 5:J2, 525. 50 S Cll 420.

5;; 1. ed 503

● See also Raymond v. Chicago Union
Traction Co. 207 US 20, 30, 52 B ed 7K,
87, 28 S Ct 7, 12 Ann Cas 757; Si«>ux
City Bridge Co. v. Dakolu County, 200
US 441, 447. C7 L cd 340, 34;i. 43 S Ct
190, 28 ALU 979; Bohler v. Callaway.
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action it is subject to conslilutioiuTl
infirmity to the same
but no srealcr extent

than if the action wore taken by the
.suite legislature. Its illcpaliiy un
der the state slalnlt: can neither add
to nor subtract front its cottstitu*

Mere violalion of a
infringe the

(‘ontparc
(ai.

alidity,
.stall- statute iloes not

Const it lit ion.
Waterworks V.Oweiisiioro

SUPREMEsal us

Mmplaint here, tendint: t<t shmv
a  ]>urposclul (Itsirim-

sons or classes of persons is not sup
plied by the opprohnou.s t’P‘thcts
●●wilful” and *‘malici«»us" ap}died to
the Hoard’s failure to i-erlily peti
tioner as a .snecessftil candidate, or
by characteri/.itip that lailim- as an
nneiinal. unjust, and i.ppiesstye ;«d- (edn.il
ministration of tlie laws of Illmois.
These epithets iliselose notbint: as
to llio pnrposo or con.seipienee of the
failure to certify, other th:in that pe
titioner lias h<*en ileprived of the
nomination and election, and there-

add nolhinji l:» the bare fact of
intentional deprivation of peti-

rijjhl to be certified to a
other has

between per-

tional v

Owens

less co

fore
an
tinner’s
nomination to which no

lioro, 200 US 2S, 47, :>0 L ed
:u;i, 2G S ft 2-in. And state

tlmufjh illetral under
can be no mi»re and no

:*.t; 1.
evenaction.

stale law,
nstitutional under the Four

teenth Amendment than if it "’ere
sanctioned by Ibe stale leirislalurc.
Kasbvillc, C. & St. L. U. Co. v. Hrown*

210 US 3G2. :tG9. 270. 84 L cd
>8, 12r)U, 00 S Ct 008. _ Sec

I.miisville i: N’- l’»-been certified. Cf. Unll.-d States v. l-'‘b j
I llinois (^^Iv. ( o. j p uS G(*s. 000. 40 L ed

Ihc iinu'nrs fa'i'lnr. .« 25 S
   -,s ,:nnnv..u.,l hy ves,.., ^

;,n.l to llu' (●.■.■hlK-i.li.in "f,’’’.' p.®,. .. -S-l US
any nlht-r nominw Sml. nll.T'atn.ns ^a:,. 271, 52  S Ct

i n.n,mn,..nt nm„M- .U.-.sn.ns -tl, provided
that one nominee rather than l"0
should bo certified in a particular
election district would not be uncon
stitutional on its face and would be
open to attack only if it were shown,
as it is not here, that the exclusion
of one and the election of another
were invidious and purpo.scly dis
criminatory. Compare Mis.souri v.
Lewis (llowman v. Lewis) 101 US
22, 20, 22, 25 L cd 989, 902, 992;
Yick Wo V. Hopkins, 118 US 356, 30
L cd 220, G S Ct 10G4, supra.

Where di.scrimination is sulficient-
ly shown, the ri^ht to relief under

eiiual protection
clause Ls not dimini.slied

by the fact that the di.scrimination
dates to political rights. McPher

son V. Hlaeker. 14G US 1. 23. 24. 36
L cd 8G9. 872. 12 S Ct 3; Nixon v.
Uerndon. 272 US 52G. 528. 71 L cd
750, 47 S Ct 41G; Nixon v. Condon,
●2Sli US 73. 7G ,L ed 084, 52 S Ct 484.
88 ALU 458; see Pope v. Williams,

(192 US G34, 48 L cd 823, 24
Rut the necessity of a

.showini- of purposeful discrimina-

luir.

lowa-Dcs

arc
to raise any issue of epual protection
of the laws or to call upon a fed
eral court to try ({ucstions of state
law in order to iliscovcr a purposeful
discrimination in the administration
of the laws <if Illinois whieh is not

Indeeil on the alleuaiiiuis
of tile complaint, the one Ueiuddlean
nominee certifieil by the Hoard was
eiililled to lie certified as the nomi
nee rcceiviinr the highest number of
votes, and the Hoard’s failure to cer
tify pelitionei-, so far as a|tpcnrs,
was ununected by and unrelated to
ibi? (i-rlilication of 1h(

Wliile the failure

1

alleged.

oUuu- SIK--

ci-s.-.rul imminee.
tn eerLify iK-tiliuner for om- nomina-
tiiin anil llie eertifiealion of another
for a dilVcreiil nomination m:iy have
involved a violation of state law, wc
fail to see in this a denial of the
equal protection of the laws more

if the Illinoi.s sl.alules tbeni-

Ihe

re

than
selves
didate should be certified and no

had provided one can-

supra
R Ct 572).

other.
●Ill]

*If the action of the Hoard is ofTieial
88 L cd jOl
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loss fn illV«(lvilM' pi>. [ Irnii:’. ii|>ii|i \\ liic)i il li.-ill In Ih IiI l.y
I  ;niy nt.ln'r. I l l llu- iiliini'

nuL inh-ml'.-iLlir
th*‘ lM)url II ^\m>imi4I- till' in

imd th(" Oivil Kiu^hls jVel.s lluil v. liicli liu nUcni|»ls [■
Dirtnurly jviihhi Iht. cx- ' fuimtlrd in siili

:y^^c of Uic_ stsit-s j ' llil

ion is no
iticul riplits liiun in

v.us_

●  I

U]>oii till ( lii:i(l<- l.,v III.
rn'.>l, till' l'ri;. i:i] <|i|t ..| |i>ii

lo● r0iln""‘

I ruisc l.s so llll*
tli:,l

nent
●  air11

mutters of nul ionul | just ifo-d in r.;iyiiir 'I d *no'

●,7ncer7r‘ ' ' ; n-;.l!y rNisI ; tin.t il.. r. i. failh*

“"A cTon:‘.tnifli«in of Uu’ o<|ii;il pro. roll.r f.ii
flaiisi-

l lial l. ia:nn>i;
wliirh woiilil liiid a , iindi-r llir I' ra I ( i;ii; -l il ol i. a. } ;.\ ■

●ioluLion of fntli’nil in c\ery 1km-ii \ loi-.ini. «  i; iin l.v il. jn i\ ior
■il

fTml oT~1ir. toi.p. i l''' vvillii iol ilio’'112J

len-irture *l.y state ollicors from state Iiiore:s_l-IJuY-:^'■ J.>l.ilyj}y i■ ■ Jt »">" Hi'-
law is not to be favored. And it is |<-^-»l»-»J.P«*»teilipti of the laws,
not without sijrniiii^i'nce UiaL \vc are ''*' i-'‘'>Kliidr liial th- ri 'lit as-
not cited to and hnve been uniiLle to J"-tilion.  r is n-t on. se-
'ind n sinf?le instance in wliieli this ent’vd by the f uni iiciilh Ann lulnn-nt
'ourt lias entertained the nolioii and ailoids no basis for a suit
hut an unlawful denial by state au- b'‘»nydit umler tlie srrtioiis o! tl.r
hority of the riahl to state olliee is <'*vil Uiubls Arts rchid upon, ne iind

''vithout more a denial of any rijrht uiuieres.sary to c-onsnlrr ivm ther
●■●cured by the Kourleeiith Amend- “' ‘-“-n by the Stale l.oard of

See Tavlor Marsliall v. "Inch petitioner emnplaiiis is state
artion within the Itnanili*' of llie
l’‘oiirtei*nth Aiiieii.ini- r»l. Tin- author.
il\- of Ilai'iiev V. New ^'orK. I'.t’. US
4:io, 1. ed TM. LM S. i'\ fpiU. supra,

●neiit.
i’.erkham. 17S US 5-18. A-l L ed 11S7,
iO s Ct KUO, ]0U‘J, .suiira, and an-
horities cited; (-ave v. Mis.souri,

J4C US G50 on wliicii the eoinl below rel ied, has
lieeii so restrirled hy oor later de-

see UaymomI \. I'liicaym
”07 US ”0. ;;7.

a” Ij eil 7S. .S7. U < S Ut 7. 12 Ann
this 757; Hone- 'l i li i'h. At ’I'elejr. < o,
V. Dos Aliyele:
1. ed 510. .517. ;'.2 S Ct :tl2; low;.-lies
.‘.loiiH's Nat. Ihink v. Ili iiii<':i. .supra
(2S-1 US 2 Id. 217. 7<) I. e<l 272. 27:i,
.52 S lit 122); ef. United Sl:ite;. v.

212 US 2i1'J. 22t;, K.5 1. ed

eisioiis,
Union 'rr;ie(ioii Co.

227 US 27s. 2‘M. ."7

Classic

. G2 L ed ii21, 2S S I t
Only once has il In-eii eon-<upra.

ended here that an unlawful denial
,y stale e.xecutive. .●uiniinislralive ui-
io>ri«b‘livc authority of the ri;:hl to
slate olliee is for tliat reason alone
●I denial of eijual protection. Wilson
y. North Carolina. HPJ US aSd. -12 h
ed 8G5,18 S Ct 'i25.3 In reject hnr I hat
contention tins Ciourt said at jiajies
594.595:

In its internal administration theU

:^tatc (so far as concerns the Federal i );p;.s;, dl S Cl K121, that our de-
liovcrnnienU has enlii-e freedom tif leiniinalioji may In
choice a.s to the creation of an olliee uiid nv*re certainly rested on peli-
for purely slate purpi'ses, and of the j lioner's f;iilure to ;:.sserl a rijrlil of

more properly

sin United Stales v. Classic. :U:i US i Stal<‘.s. sic Twini'u: v. N'-w .)ei
299, 85 L ed IhCH, G1 S Ct KKU. lliis
Court refused to pass on a similar con*
icntion as to a refu;:al to count liallots
cast in an election for federal olli«*ers.
The hohlinj; in tlmt ca>e lliat u rerusal lo
count voles cast, nml tin- conseipu'nt
false cerlificr.tion of candidates, was a
denial of a riuht or privile;»e “secured
.  . . by tiw Constitution . . . of
the United States” was rested on the
pround that the riaht lo vole for a fed-
2r*l olTicer, whether or not it be deenuHi
a privilege of citizens of the United

of toe ('.iiiisliluti'in. .S-e .!12 IKS

y. 211
US 7S. !»7. r.:: 1. e.l 1)7. )o.i, 2P S Cl M,
is a ri;rlit secured by .\rl 1. 2 and 4

 .at .‘11 1,
;il.5. «,5 L e,| i;!7(i. 1277. dl S r.i ](i:!i,
i;ml rases rileii; Uniled Slates v. Mosley,
2:if< US ;tx;i. ;.:i l. e*l i:i.'.5. s Cl !ni i,
‘riie Court poiiileil out Dial “Uii.' indicl.
iuenl on its lace does not purport t«
cli.'irj'T a (^●|)riv^llion of l●tpl.●il ^M●<●l.●ciil>u to
voliM's or ramliilale.s.
L c<l i:tK5, (il S Ct 11121. and declined
to eonsiiicr whetiier the facts alleged
cnuhl constitute; such a denial.

:;i.2 US at :i2:i. 85

Kh L ed 5f5
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Kun'iriotilly explicit to cliarjrc .ns jm
liilrary net of disi;riminutic»n tl’.c con
certed ami purpo.scful use by the de-
fciulunts of their oincinl authority

the election maehiner>’ of the

nr-

over

nnture .nuch as the Fourteenth
Amemlmcnt protects aprainst slate ac
tion.

a

The judgment is accordimrly af
firmed for failure of the complaint to
state a cause of action within the

jurisdiction of the District Court.
Aflirmed.

State so as to withhold from the

plaintiff the opportunity to present
himself to the voters of that Stale ‘‘as

of the nominees of the llepublicnn
for election to the General

one

Party
Assembly of Illinois. I should be si
lent even thoujrh it were avowed that
such a constrained rcadinu of the

complaint reflected the most exactiiiK
attitude npainst drawing into the
federal courts controversies over
state elections. Unless I mistake the
tenor of the Court’s opinion, the de
cision is broader than mere inadc-

(|uacy of pleading?.

All questions pertaining to the po-
liticul urrunjremcnts of .slate K’o'’eni-
menls arc, no doubt, peculiarly out-

●tlS]
side the ’domain of federal author
ity. The disposition of state office.s.
the manner in which they should be
nUed and contests concerning them,
are solely for state determination,
always provided that the equality oF
treatment required by the Civil War
Amendments is respected. And so I
appreciate that there
considerations of policy which should
make federal courts inhospitable
toward liliirntion involvinj: the on-
f«)rccmcnt of state election laws. Hut
I do not think that the criteria for es
tablishing a denial of the equal pro
tection of the laws are any different
in cases of di.scrimination in grantinc
opportunities for presenting oneself

candidate for office “as one of
the nominees of the Repuidican
I’arly’’ than those th;il are relevs.nt
when claim is mad<- lh.it a stale lias
iliscriminaled in lej.'uiatiug Mu- pur
suit of a private calling. It appears
extremely unlikely that the plaintiff
could establish his case. The .sole
question now is whether, assuming
he can make good hi.s allegations,
he .should be denied the opportunity
of a trial to do so.

arc strong

as a

Mr. Justice Rutledge concurs in
the result.

Mr. Justice Frankfurter, concur¬
ring:

The plaintiff brought this action
district court to recover dam

ages claimed to have been suffered at
the hands of the defendants as mem
bers of the State Primary Canva.ssing
Board of Illinois. The theory of his
claim is that the defendants, being
in legal effect the State of Illinois,
denied to the plaintiff the equal pro
tection of its laws.

●[Ml
*The crucial allegations charging

such a denial are in the following
paragraph of the comiilaint:

“11. That notwithstanding the clear
and plain mandates of § <ir>4 and
S 45G, c 40, Illinois Revised Slat-

the defendants Edward J.

in a

ute.s,
Hughes and Louie K. Lewis, and the
decedent Henry Horner, acting as the
Slate Primary Canvassing Board of
Illinois, entered into an understand
ing and agreement and combined,
conspired and confederated together
to willfully, maliciously and arbi
trarily refuse to designate plaintiff

of the nominees of the Repub-u.s one
lican Party for the office of Repre-
.sentativo in the General As.sembly
from tlie Third Senatorial Di.stricl of
Illinois and to issue their Official Proc
lamation dc.signating plaintiff as

● uf the said unmima-s and to file
thidr )irnpi.‘r an<l c«»rrect certilii'ale
in the ftllice of tlie Secretary of Slate
.of Illinois showing that plaintiff was
one of the nominees of the Pkepubli-
can Party for the Oflice of Represent
ative in the General Assembly from
the Third Senatorial District of li¬

OIK

linoia."
I should be silent were the Court

merely to hold that as a matter of
pleading these allegations arc nut
S8 L cd i'lOC

The Constitution does not assure
uniformity of decisions or immunity
from merely erroneous action, whetb-
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- by the courts or the executive US 20. 52 L ed 78. 28 S Ct
nirencies of a state. See McGovern v. 7, 12 Ann Ca.s 757; Memphis v. Cum-
Kew York 229 US 305, 370, 371, 57 lici iainl Tclcph. & Telej:, Co. 218

L cd 1228. 1231. 1232, 33 S Ct S7G, US C2I. 54 1, ed 1185. 31 S Ct 115.
4C LRA(NS) 391. However, in for- with Home Teleph. & Tele^.^ Co. v.

bidding n stsite to "deny to any per* Lo.s Anjiclos. 227 US 278. 57 L ed 510.
within its jurisdiction the ei|u:il 33 S Cl 312. It is not to be rc.solved

the Four- by abstract con.siderations such as
the fa<‘t that every ollicial who pur

ports to wield power conferred by a

its laws because such denial is not Uaate is pro lanto the slate. Other-
wholesale,

rases about s.vsteniath- »lisrriinin;itii>n

is only a way of indicating; that in
order U> j?ive ri.se l<i a ronslitutional court,

jrrievance a departure from a norm
st be rooted in desijrn and not de- rily is availai>lc for such an illej;al-

merely fr<im error or fallible ity, but whether it is available in
the lirsl instance isi a federal court.

or

son

protection of the laws,
leenth Amendment does not peimil a

stale til deny the ecjuJil |irolectioii »if

wis«- c\ery illegal discrimination by a

poiiccniati oii the boat would be stale
nrtioH I III' jiurpose of soil in n federal

The talk in some of tlo-

Uiu- tpieslion is not whether a rem-

mu

rtvc

judfrment. Spenkinjr of a situation in
which conscious discrimination by a

.state touches "the plaintiff ahme."

this ('oiirt tersely expressed the jrov-

orntnjr principle by ob.servintr that

suppose that no one would con

tend that the plaintiff was jfiven the

‘we

Such a problem of federal judicial
eojitrul must be placed in the his

toric context of the relationship of
the federal court.s to the .states, with

due regard for the natural .sensitive
ness of the states and for the ap-

propri.nte responsibility of state
courts to correct the action of lower

st.ale courts at\d stale officials. Sec,

K. Kx parte Koyall. 117 US 241. 251.
^’hc jilaintiff

r.

'I'akc the jiresenl ca.se.

Ml6)

●equal protection of the laws.'
Farlaiid v. Ami-rican Sii>;ar Hof. Co.
241 US 79. «(■», K7. GO 1, ed «99. 901.
3G S 498. And if the hi^diesl
court of a stale should candidly deny
to one lilib'unt u rule of law which it
concededly would npply to all other
lititrants in similar situations, could
it escape coiiiiemnation as an unjust
discrimination and therefore a denial
of the equal protection of the law.s?
.See A. Haekus, Jr. & Sons v. Fort
Street Union I»epot (^i. 109 US 557,
571, 42 U ed K53. K59, 18 S Cl 445.

Hut to coiistilule such unjust dis
crimination ll)c action must be that
of the stale. Since the state, for
present ptirposes, can only act
throu^'h functionaries, tlK- (juestion
naturally arises what functionaries,
acting under what circumstances, are
to 1)C (IcemtMl the state for purpo.ses
of briiiitinc suit in the federal courts

the basi.s of illcjrul .state action.
The prnhh-m is beset with inhoent
(lilUcultir.s and not unnaturally has
had a lluctuatinn history in the de-
ci.sion.s of the Court. Compare Har
ney V. N«'W York, 193 US 430, 48 L
cd 737, 21 S Ul 502, with U;iynion<l
V. Chicajro Union Traction Co. 207

Me-

on

eomplains that he has been denied the
●117)

equal *protcction of the laws of Il
linois precisely because the defend
ants, conslituliiiK the Stale Canvu.s.s-
inj; Hoard, have wilfully, with set
purpose to withdraw from him the
l»riviloj;cs afforded by Illinois, di.s-
obeyed those laws. To adapt the
latijruaue of an earlier opinion, I am
unahle to jrrasp the principle on
which the State can here be said to
deny the idaintilf the equal protec
tion of the laws of the State when
the foundation of his claim is that the
Hoard hud disobeyed the authentic
command of the State. Holmes,.I., dis-
sentinj;. in Raymond v. Chicago
Union Traction Co., supra (207 US
at p. 41. 52 L ed 89. 28 S Ct 7. 12
Ann Cas 757).

1 am clear, therefore, that the ac
tion of the Canvassing Board taken,
as the plaintiff himself acknowl
edges, in defiance of the duty of that
Hoard under Illinois law. cannot be
deemed the action of the State, ccr-

88 I. cd 507



Oct. TwutUmitkd Statm.OointT 0» TH*BornsM*
.  t mmA »inl0T®enl. by »ecldeott or rrenw.

£u ti»e po»" 'Krf iSkM iei*2?byX wu%«of 5.oM-H«»m>nu»rre^

707-787

JorTliepSrpoJof depriving. or /n^
rectlv any pc™0® arttSt* »97 (20CT) «n«l aJW fSOUUi of
Im iT’nrottcUon of Utc laws." Tbc only pos- ●"« ^^constnied In the JUtht of oUtcr nrtU

crer^rtr'"cr^'u"»f‘f^^
not be said without doinB ^ V’S^taJiM'SwnS^enuoUl^in both U*e

or

goage of that iosirumcnl. and htnaua^ boU. wau mey ho

«So7a*t!t)wer prnuSl by° lbcCoii»titulion." . ppBALfrom the Circuit Court of tlicUnili-d
n s y fK 6 U S. 2 C>nnch. a-.« [2: 804 . ^s^ittor the Eastern District of UuiK.aua.
And in ^r«ryW.. H U. S. 4 below. 24 Fed. Rep. 320. if.rW

iiSsi^ Mliiiils'”
T\i» ” Tn view of ihc5* willed docinncfl of con been foreseen, ano . i*,®*** of «

more persons in any Slate to y. h,j.k the planiation in the same
di

not

sguise on tbc highway, or ^‘Xn 1»^. and to replace Uie
of another, for the purpe^ of depriving him of J^d rtubbS^Sd the defeSdaot r^
the equal protection of the laws. pl^ « ^ diiecUon of the circuit

Jam«Tl. MoKconT. Oerk. Sup. Court, U. 8. case was
side and the petitioner filed a bill in ^uiiy,

   I containing similar allegations, and praying for
RTCn ARD VITERRO. Appt.. ^‘*Tl!c'l^ In quesUon was dated Octolxsr 27.

r. iBKj ^nd was of “a sugar plnnUkllon. siUinled

J. rRIEDLANDER. kt. Elm. ot S*“- In rf̂ St Cb.jl«
rai, FHIIDI.ASDEB, Dtccimd. U^F f„„, „,g.u:houM.,ncl o^er

.id wr ,«rtl.nrdncl»rrf U...b.

nn/nr»«» e^nC-re,^ a^L^the^d" i^^’i“bi"5.bi,n.
^  J^Mnm « K-nd au.. on tnidpl.nUl.nn;

1. Tho Kcnurai r«n'«» an«> ond in reimhurse said lessor forsaul c*"®
civU law. ftH r^nro-wsl In th« ClvU Oslo of l^iwi idmse f to leave on said planta.?.?ir,;,ii''\u!:,,r::jrs.r:.'t,:rti: ,,'i'^t rn to
Jiirninrt cvrrviiumf hill the fault of tho vbe icrminatioo of this lease, December 15,
Umianyl«.w. of Uic tlilim. or doprlvailoo oMU uiw  ' j«0 ! . S.

poll
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BI/UMEV T. HAFF
7B P.(2d> Una

833

e. Aliens C»5SBLUMEN V. HAFF.
No. 7hA2.

Circuit Court of AppcnlK, Nlntli Circuit

Aug. 12. iu:a.

'Aliens convicted of prand larceny
committed in iliis country wiiinn three

years after their entry and imprisoned for

six years held subject to dcpftrtaiion

I Alien* ̂ 53 aliens sentenced to imiirisonnu-m liccanse
Aliens extradited to Uniicd States conviction in this cmintry of crime

from England to answer to charge of '"olving moral turpitude (8 USCA § 155).

grand larceny committed on previous trip
United States held to have “entered”

country within immigration laws and to be

tubject to deportation proceedings.
fRd. Note.—For other definitions of

Entry (ftmlfr )niini?rniinn

as

in¬

to
Ajipcals from the District Conn of the

United Stales for the Northern District of

California, Southern Division; Adolphus
Si. Sure, _liulgc.“Enter:

lyiws),” see Words & I'liriiNOs.] Apiiliealioit by Julius Maxiniiii.an ?.ln-

men, alias Julius M. Ibiscb.

for a writ of habeas corpus a;

L. IJalT, as ilisiriet director of iminigratior
for the I’ort of .San Francisco,

and auoibcr

iiitist I'.dwan!

●rom ar

2. Citizens ^3 /
Persons born in counlry of wliicli tlieir

parents arc natives arc citizens of ihat
country according to cpnimon law.

3. Citizens
Residems of territory transferred to

different country become citizens of that
country unless they are absent at time of
transfer and elect to retain original cili/cn-
ship.

order denying the application, plaimifis ap
peal.

Affirmed.

Stephen M. Wliite, of San Francisco
Oil., for appellants.

II. II. Mcl’ikc, U. S. Any.. Kobert L
McWilliams, Asst. U. S. Any., .md .Anhii:
J. Phelan, U. S. Immigration and Natural
i/.atioii Service, all of San F'rancisco, Cal.

4. Allen* C=>53
Where aliens entering country had giv

en as ihcir liinliplacc city of Austria which for appellee,
w.as sulisnjucntly transferred to Knununin,
use of Polish passports in entering country
on previous occasion held to justify their
dc|K)rtntiun to Poland in absence of proof
as to law of Poland, Austria, or Rouinania,
or as to question of citizenship.

P.cforc W

WILP.UR
Tlic appe

ILUUR, GARKl-ClIT,
DEXMAN, Circuit Judges.

am

, Circuit Judge.
llani.s arc in the custmly of th«

appellee, Kdvvard L. Ilaff, District Direc
tor of Imniigrtition and Naturalization foi

Aliens extradited from England to an- the Pori of San I'rancisco, under warrant-
swer to grand larceny charge held not cn- of deportation ilircciing their dcporiatior
titled to claim right to liberty to leave to Poland. Appellants applieil to the Dis
counlry in their own way and in their own tricl Court for writ of halnas corpus. Th<
lime after release from prison, in place of aiijidlee was ordered to show ciuse wh;
being deported, where England refused to sncli a writ slionld not issue, and, aftc

lu-aring, the application was denied and the
j»elition dismissed. The records rel.itiiig tt
tlie order of deportation are set out us ex
hibits to the petition for the writ, und als<
to the return to the order to show cause.

5. Allen* C:»53

receive them.

6. Alien* 0=»S3
Plea of guilty by aliens in prosecution

for grand larceny held “confession of
guilt" within immigration laws justifying
their deportation.

fI5d. Note.—For ether (IcrmilimiK of
“CunfeMR; CuiifcuKion," kcv
PliraoeK.]

Words Hl

The petitioners arc brothers. The}
were born at Wcyniiz, Roumani.a. At tin
time of their birth this territory was in th(
Empire of Austria. It ha.s sinci: beer
transferred to Kontnania. Jiilins niiimcr
came from Germany attd entered the Unit
ed States in 1*)2.^. where he resiiled unti

\V2A, wlieti lie dipartcd for
b'rance, remaining there until March or
April, iy_M, when he returned to the Unitcc
Slates. Leo|K)]d Ulinncn first came to the

7. Aliens 0»53
Aliens c.xtradited from England to ati-

#wcr to cliargc of grand larceny of which January,
they were convicted held subject to de
portation for having been convicted of of
fense committed before their Iasi entry.

7b F.Cid)—M
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Jnitcd States from France in Apri^ or Secretary of Labor had no authority to or-
May 1924. Both petitioners resided in the dcr llicir deportation to that country.
Jnitcd States until October, 1925, when “3. That the immipratinn atithoritics, in

hey departed for Enpland where they re- takinp titem into custody immediately upon
Tuined until Anpust, 1926, when they were their release from prison, without affordinp
-●xtradited to the Uniic<l States to answer them  a rcasonahic time to depart, unmolcst-
0 the charpe of prand larceny committed cd, from the United States, deprived tliem

San Francisco, Cnl., hetween April. P24. of a ripht ptjaruutccd i>y treaty and siat-
I’ctiiioncrs pleaded

m
\nd October, 192.5.
niilty to the cliarpe and were sentenced to
\ term of imprisonment in the state peni
tentiary at San nuemin, Cal. They re
mained in prison from April 29, 192“. to
Tunc 19, 1933, at which lime the term of im
prisonment expired and they were released
from the custody of the warden of the pen
itentiary and were immediately taken into
custody by the United States Immipration [j] The first contention is based upon the
authorities for deportation under the war- proposition that inasmuch as appellants re-
rants of deportation above mentioned.

titc.
"4. That they did not, within the mean-

inp of the law. aihnit the ctiinmission of a
crime, involvinp moral turpitude, prior to
entry.

“.5. Tltat they were not persons likely to
become public charpes at the lime of their
ent ry.”

entered the United States in 1926 in the
custody of ail olTiccr and involuntarily.Each warrant of dci>ortation states as a . . .

^nd thereof that the petitioner therein tl’cy arc not sttbjcct to deport.-tlion, but
named at the time of his entry on Aupust r-'^^hcr to exclusion proceedings, if any. In
a  1926 was a person likely to become a s»!>l*ort of this contention appellants cite
p’ublic charpe. and that he had been con- Nishimura Ekiu Umted States 142 U.
victed of or admits the commission of a
felony or crime or misdemeanor involving If.
moral turpitude, to wit, grand larceny, pri- ^ wn  c ‘

to his entry into the United Stales in mulh (D. C.) 1 F. Supp. 37D. Ex parte
A wst 1926. ^27: Id., 163 F. 1021.

^  ' It is unnecessary to analyze these eases.
All (leal with situations where there was an

tary of Labor Fchniary 16, 1 31, directed ;q,|n-c]u;j|sion of the parties in connection
the deportation of appellants to Roumam.a, attempt to enter the United
but on Marcli 23. 1931, the Roumanian an- ^o. alihouph tlicy were actually
thoritics declined to issue passports or ac- the United .Stales, it was held they
cept appcllanis for deporiatiou to Ron- i-miTed within the meaning of the
mania claiming that petitioners had for- subject lo exclusion procccd-
feited their rights to be considered citi- deportation proceedings,

of Koumania by accepting and using
Polish passports. On March 27ih ilie Sec
retary of Lal)or amended his warrant of

or

The first warrant issued by the Sccre-

In the c.asc at bar the petitioners entered
the country and were found therein. The
dcci.sions by the District Court in Gomes v.

deportation to provide for the deporutum 37 F.(2d) 935. and by the Cir-
of appcll.-inis to Poland. On April 21. 1933, Appeals for the Third Cir-
the warrants were amended to provi.lc for iriiicl,crg v. McOtiid-
deportation of api.ellant.s to Lngland. hut s„p,K)rt this
on May 15, 19.1.3, the warrants for .leporia- ah],.nigh we tiiink the j.rojiosiiion
lion to Pol.md were reinstated because of entered the United St-ites at
the refusal of the British authorities io ac- in in 1926 is too
eept appellants for deportation to England. discussion. See U. S. ex rcl.

The api»ellants jire.seiit fi ve ohjcctimis to Siapf v. Corsi. 2S" U. S. 129, 53 S. Ct 40,
the order of deportation, as follows;

tens

77 L Kd. 215; U. S. ex rcl. Oatisscn v.
Dav. 279 U. S. 39S. 49 S. Ct. 354, 73 U
Ed.' 758.

*'1. That they have not entered or been
found in the United .Slates within the

mcaningofthcimmigr.atioii lawsandlh.it. [2,3] Appclhinis’ second contention that
therefore, they are not subject to deporta- not citizens of Poland, and there-
tion proceedings. cannot be ordered deported to that

“2. That tlicy arc not citizens or sub- country, is based upon the projiosition that
icets of Pol.md and that, tncrrfore, the the only evidence with relation to the citi-
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h‘ of appellants other than their lion of citirenship except evidence of birth
p'*l^h^Dasspons is the statement made by and parcniapc. In the absence of such
Sent at the time of their entry in 1926, proof the acts of the appellants in obtain-
amely that they were born in the city of ing and presenting Polish passports lor
Weynitz in the Empire of Austria, and the purpose of entering the United States
that their parents w-cre Iwlh natives of lltat sustains the conclusion of the Secretary
gQ^,„jry. 7'i^t wmihl. acconliiic to ccjm- of Labor and her warrant.

law, mnkr tlltiin ^^a)L-oJ.-Anst.ria With reference to the third conten-
IU. ^1^ vil.r. V '—’ petitioners Itavc not been

IR S. Ct. 4.S6. 4. L. !:.(. ), and upon ^ reason.ahlc opi>orlunily to depart
from the United Stales unmolested, ap
pellants rely tHHin eases in which after

tradition and trial lor the offense forC.N

bS\
the transfer of the territory in winch they
were l>orn to Poiimania by the Treaty of
St. Germain they would become citizens <»f
Roumania unless at that time they were
absent from Roumania and elected to retain
their Austrian citizenship (Uoyd v. Ne
braska, 143 U. S. 135, 162, 12 S. Ct. 375, 36
L. Ed. 103).

Uicli |»crsons were extradited, an attempt
has been made to punish tlicm for an en
tirely different offense in the country to
winch they have been extradited. It is
in this connection that tiic Supreme Court

The appellee contends that inasmttch United States has held that the
the civil law and not the common law extradited person shall not be arrested or

obtains in Austria and Roumania. it can- j^jed for any other offense than that with
not be assumed that by birth within the y/hicii he is charged in the extradition

territory of Austria of parents wito were proceedings until he shall have had a rea-
also born in Austria the petitioners be- time to return unmolested to the

came citizens of Austria, for the reason country from which he was broughL U.
that the civil law recognized the prin- g ^ Rausclicr. 119 U. S. 407. 7 S. O.

ciplc of jus sanguinis, that is, tliat cit- 234, 30 L. Ed. 425. This applies also to
itenship is acquired by descent and not
by place of birth.

w

as

arrest upon a civil process. In re
Rcinitz (C. C.) 39 F. 204; In re Baruch,

  ̂ ,1,^ 41 F. 472. These decisions could have

[4] The appellants obtaining ad- "O application to proceedings the very pur-
passports used .̂^rStMcs in W a« po>c of srWcl. is to facilitate the exit

"■""rru i ce o ti'enshlp aad of the petitioner from the Un.ted Sta|^
therefore ha tlm order of deportation is loo^n-neh as he was extradned from Enj-

Sj^nels. In snpport of ^His contention '-^Vll’^heT-uLerrattot'in":
69? 9”l Kd. 27d': “Riscil V n Charlie position to claim the ripht to their libertr
hhrit (C C A.) 179 V. 293-. Miller v. in order that they may leave he coun-
SWen (C. C. A.) 289 F, 3.S8. In all try in their own way and in the,r o«
these cases the party whose citizenship u i“'errel. Kammian
was involved w.as attanpimg to prove h»s tr- r A  4 16 F f2d^ 958- Laz-
American eitizensWp by a passport issued ^ wLdin'fC C A.) 4 F.{2d) 704;

was'hdd‘’^ha'as\;':^t^^h°e',ot'rLem JoLo-o v. VVeedin (C C A, 16 F.(2d,

Ihc^'cfiizcnshi“ oY\hc''’hoId"cr. ‘"'ilcrrihc As we sustain the deportation upon otb-
aucsiian is whether the fact can he shown cr grounds, it is ^.necessary to constder
that an alien who seeks entry into tins the contention that deportation could not
country offered a Polish passiK)rt to es- he predicated upon the proposition that
tablish his claim to ctner and his nation- lltc appellants were liable to become pub-
ality and allegiance. It is clear that his lie charges because under indictment for
tender of such proof of his allegiance to crime. The auihormcs on this questioo
the Polish government is a declaration or arc in conflict and the appellee d^s not
admission on his part that he is a sub- press the point, ^ykcndall v. Skrmetta

of Poland. The fact that appellants (C C. A.) 22 l-.(2d) 120;
IIo V. White (C C A.) 266 F. 765; U.

rcl. lorio v. Day (C C A.) 34 ●

an

not

to

ject
were born in Austria is not necessarily in-

with Polish citizenship. No S. ex
j made as to the law of Poland. F.(2d) 920; U. S. ex jeh Mcd.ch t.

Roumania, or as to the ques- Burmastcr (C C A.) 24 F.(2d) 57, sv.

consistent
proof was
Austria, or
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while he wns on parole from state pris-

of on (Immigration Act 191/, § 19 [8 USCA

78
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rei The next contention is that the ap-
w lams did not admit the comm.ssmn ;
r crime involving moral turpmKlc prior § 1..]).
to entry. The claim is that ^ 2. Allen. €=53
of guilty was not an admission ot tnc Metier m which state parole officer
critne. In that regard counsel cites an uircctur of immigration to in-
excerpt from an opinion form him of disposition of case of alien
Court in Kcrchcval v. TJ. S-, 2/4 U. b. paroled from state prison
220. 47 S. Ct. 582, 583, 71 U F.tl. lutv. arrested on deportation warrant
where it is said: “A plea of guilty dif- record could be kept of alien’s de
fers in purpose and effect from a mere ad- or continued presence in United
mission or an extrajudicial confession; it express consent by state an
ts itself a conviction.” We think it clear arrest and deportation of alien
that a plea of guilty is a confession of
euilt within the meaning of the imnugra
tion laws. It is an admission umlcr tlic 3. Allen. C=»53
most solemn circnmslanccs, a judicial con- I irporiaimn of alien who on P-J
^  . from stale prison held not proliihiicd bj

.  statute prohil.iting deportation of alien
’ who has been sentenced to imprisomnem

until after termination of imprisonment

(S USCA § ISOb).

$0

by fcilcral government.

[7.8] Furthermore, as they were conv
ed of an offense committed before their

last entry, they were subject to di^rta-
tion for th.at reason. U. S. ex rcl. Karpay
V. Uhl (C. C. A.) 70 F.(2d) 792. and

U S. ex rcl. Posen v. Willi.ams (C. C Appeal from the District Court of the
A.) 200 F. 5.38, 541; U. S. ex rcl. Volpc for the Northern District
V Smith. 280 U. S. 422, 53 S. Ct. Ofo, California. Southern Division; Harold

77 L. l-:d. 120S. Also, as appellee says. Lo.^icrhack. Judge.

r"55) ""<. tr S L 1 corpus ^ccedin. by L„ ̂
UnM L.cs! ns nl.cns ●scucnccr, to im- '''■"'=Vrrvnr,ri- Hn(I as'bi ic.
prisonmem for a term of one year or more ag:iin.st Fdw.ard the I'o t of
because of conviction in this country of rector of Immigration
r crime involving moral turpitude, com- San Francisco.

1  fivf vp-irs after the entry'” pet't’Ot^ ^ habeas corpu.
muted uithm remanding the petitioner to cusiod)

We concluJc that the Secretary pf p .(.spmulent for deportation, the pe-
bnr was riKht m order.ns the petition- .
ars deporteth

Order affirmed. . „ _
Stephen M. White, of San Francisco.

Oil., for apiK-llant.
II. II. MePike. U. S. Aity., Robert

L. McWilliams, Asst. U. S. Atty., and
Arthur J. Phvlan, U. S. Immigration and
Naturalijiaiion Service, all of San Fran-

Cal., for appellee.
I’.cfore WILltUR and MATHEWS.

Circuit Judges, and ST. SURE, District
Judge.

S3

cisco,

LU WOY HUNG v. HAFF, District Director
of ImmiflAiUon.

No. 7480.

Circuit Court of Apfio.ilx. Ninth Circuit
Aug. s,

WILBUR, Circuit Judge.
This appeal is from the order of the

... District Court of the United States de-|« A1i6n$ ^^^53
Fact that alien was paroled prisoner ny*"!? » petition the

of state i.eid not to prevent arrest of
alien under warrant of deportation, in ab- cusnmy  ^ ‘
scncc of objection by state, as against con- Appellant, an alien Chinese .
lention tliat federal governmem could not admittcil to the United States
divest state of jurisdiction over such alien 24, 1917, as a minor son of a

for a writ of habeas



wr-

ViCtM ftaotwri ̂

“**^*n»q
■  ii ” * »’« >*<“ «iti5

■- (rf» «ca <«0(,a» it Ji ^
.4^*^

*●* ' J'.»S»
i» ^WWw ^^}^40aa 84 7i«<cto

« $u(3atRj| imit-4arQtJtiMt4» n^ v^wiw*
vr«TiiW iMi ii # j«dL: ^

■*^» a^w'.tewwos bsi*(I4
a««« M

Mw,^^ia>,-f*e:twi^ j?n*«b V> *5»<»tofi6«i«r ak; ac t?
arfr 4i]»»b«iO0«r '*«« oui«o.<»i jtfjih *,fc‘ jiwVitsi ymi w\‘ w

,vi<iric Yoi jmpO -*^ Vu iwio}^^ wkitr

AtsqqA 5? r(HOD^»«ji^ jttliaU
JuraiO listitvaS

X\ JC^
-Wtr ,rs .Oft; bitcv i .

*Ctt

-*1 -c«ua.S ««^V ,a«oM Jt tsteii »a I2j« «wbnA tjvtn
CM^ baii 4idvf<if^ i^i-- Mih ^mf « fv iai’
■^ffO ^*9^A *19 #W00,^W -jt^K ♦ iici^k d tt
*5C^S ti) ^■

M

^i^ .ncjn ^ pr - .Oi^rtob
t4iO 9 rrwwj^rr. Xn»lJ ● id0 »il 4y(j ;s^) jaiiu

««f *^/V) ^ ^ ^
'^.®. w **" *» ●« »fc«a iioc^ 4 i«in4<>

^4P|ftlda- *i:V Im. ^ «1H fi: *a«lT ^ 6sJ4>W

●^r^nw H(l9^k|Q* A.^ aW3^ ‘-’^ ^oot k *lM<mhM»
>0 (>|; hcM ;x}^ '●f® ud^djoi .5^ ivhi
-w atb into W^ ̂ ^^wn»-4r^u^.; tcj ̂ jfi t»»» i i9f JSf ^ b«jir

■»fWik«HOTq ar» »M( «*w.Trf W^^iqmr-as* '
■b**n*ty^ ^ 9Jt|^ I^MO%f-v i^SUi

«« -Kfl( f^*Vip *-^4
„  .i iw« KKh**t9 ffo 3a«immcO inbiu^ *d3
^ ■wifjMd ,««m^oO o.»2t silj t*
M-.-wn m^:5fcV in* W**’mU d €fc^«wvga« rfo..-h?

^●WWf)4 » «it«#Jitts?iio 4«4i» «r fc«« ●«jstiwBv>!) id^AtS sifT iWi,^
-  Jf *^» «^**^-^**5 l^rfkA

●wdatfcMW 24 40^9 'iSL ^ -'t»Wc^ ^jfti H jknji.swb « it?
awtf» '« bag^ .awtfea- (»a^' ■ ' ’ ’ *nL’ .o

o; MStf ttiiihi 6k*v
'4e&«aM '{«flEr ,(i)i^- jj

f» viwfcaafiu M- v T' ;(#)4»
.€»/ 31

?> U5WU

.T

'.■d>

*

^  ● Jas«rriKi<>Yj. _ Un’opa^. 'oM
-^4iiei«0ab’ . .!<ji

*r>«n.^

Wft® '-w^, ^ ●■●m»*/j.»i -a> fAiyvo

««a«»'f *WT
■^V. OOdwTjiiH* .‘/tOTl sate(«.» 434*^



federal reporter, m series782
1374

court* «houW try to reduce rather^
perpetuate confuBion. » mconeistent

caaea that came before it wd ̂
ewes decided after it. It emptiw Rule 6(b)
of meaning. It produces a conflict among
the dreuita. Whatever doctrine may goy-
em the timing of appeals when people
think, mistakenly, that they had filed a
timely Rule 59 motion—the subject of
Thompson rather than £ody—there ia
authority for entertaining and gran^g a
Rule 59 motion that ia in fact untimely.

no

united states of America.
Plaintlff-Appellee/Croaa-Appellant,

V.

Lludas KAIRYS,

Defendant-Appellant/Croas-Appellee.

Nos. 85-1314. 85-1397.

United Sutes Court of Appeals,
Seventh Circuit

Argued Sept 13, 1985.

Decided Jan. 27, 1986.
This means that counael who are un*

of the time limits and who mistaken

ly rely on the pronouncements of district (Sovemment instituted denaturaliation
judges may forfeit the right to obtain new proceedings. The United Stotes District
trials. Forfeitures are not necessarily dis- Court for the Northern Distnet of Illmois,
astrous; Andrews still has an appeal. But James B. Moran, J., 600 F.Supp. 1254, re-
any inadvertent surrender of a legal right yoked citizenship, and denaturalized cton
is to be regretted. In Averhart v. Arrtn- appealed. The Court of Appeals, Cum-
dondo, suprn, responding to a related mings, (3hief Judge, held that (1) eyidenw
problem arising from the fact that a party supported trial court’s finding that defend-
must file a fresh notice of appeal after the ant was Nazi camp guard and his

motion under Rule 59. we re- citizenship was Ulegally procured; (2) Nazi
admissible in denat-

(3) denatu-

aware

denial of a

quested district judges to give notice to pro gS personnel card
litigants about the timing of any neces- uralization proceedings;

■ appeals. Perhaps it is a good idea to ralization statute was applicable retroac-

give a notice to the bar of the limits ere- tjyely; and (4) retroactive appU«tion of
ated by Rules 6 and 59; perhaps every jiiegal procurement amendment did not vio-

judgment should be accompanied by some i^te ex post facto prohibitions,
stiff warnings about the strict Uimtc on
extensions of time. This is more appropri

ately a question for the consideration of
the Standing Committee on Practice and 1. Aliens «»71(3)
Procedure of the Judicial Conference, Naturalization is illegally procured ii
which recommends changes in the federal any statutory requirement is not met at
rules. The Standing Oimmittee and its time naturalization is granted.

Advisory Committee on Civil Rules should
take a close look at this problem, and the

was

se

sary

Affirmed.

2. Allens «=»71(5)

By virtue of his service at Nazi labor
camp, naturalized citizen failed to obtain
valid visa, which was statutory [8 U3.CA.

§1 1427(a), 1429) prerequisite to naturaliza
tion. Immigration and Nationality Act,

§§ 316(a), 818, as amended, 8 U3.CA.
§§ 1427(a), 1429.

3, Alien* «*46

No personal bvolvement in persecu
tion of dvUiana ia required to render alien

ineligible for visa under Displaced Perrons
which excludes from emigration indi-Act

sooner the better.
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9. Alleiu «-71(19)
Vid»»l« who enemy “
civiUana. Displaced Persons Act of 1948,

§ 10, 62 Stat 1009.

District court’s finding that natural
ized eitszen had served as guard at labor

and thus his dtizenahip was illegallycamp
procured was not clearly erroneous, where

Evidence justifying denaturalization citizen’s thumbprint appeared on SS per-
must be clear, convincing and unequivocal. »onnel card, expert testimony esUblished

that signature on card was his and other
camp guards identified naturalized ehazen’s

4. Aliens «»71(18)

5. Evidence «»372(10)

Issue of admissibility of document un- picture,
der Fed-Rules Evid-Rule 901{bX8), 28 U.S.

CJL, governing admissibflity of aged doc- 10. Statutes a-268
whether document was Peno- Legislative enactments are presumeduments was

nalbogen or SS personnel card from SS to be prospective absent clear statements
records located in Soviet Union archives by Congress to contrary,
and was over 20 years old; whether con
tents of document fairly identified individu

al against whom denaturalization proceed
ings had been initiated went to its weight remedial for retroactivity purposes it must
and was matter for trier of fact, but was be one that neither enlarges nor impairs

relevant to threshold determination of substantive rights but relates to means and
procedures for enforcement of those rights.

n. SUtutes ●»264
in order for statute to be considered

not
its admissibility.

6. Evidence «-872a) 12. Aliens «-71(2)
It is not necessary to show chain of Illegal procurement amendment [8

custody for admission of aged documents, U.S.C.A.  § 1451(a)] to Immigration and Na-
but rather Fed.Rules EvkLRule 901(bK8), tionality Act was not remedial for retroac-

U.S cJl governing admissibility of tivity purposes, where amendment opermt-
aeed documents merely requires that doc- ed to divest individual of
ument be found in place where, if authen- citizenship when prior to rts
r fwnuld Xlv right was vested, thereby altering legal
tic

28

, It would y CTnsequence of acta completed before rts
effective date. Immigration and Nationali
ty Act, $ S40(a). as amended, 8 U-S.C-A.
$ 1451(a).

7. Evidence «»S72(6)
Vague allegation that Soviet Union

regularly released forged documents i:
iMufficient to nttke Naii SS personnel
cud eiupidous for purposes of sdmissibilj-

Fe^u1^Brfd^^M10>K8), 28*U.S.CA, ment [8 U.S.CA. §
governing sdmissibUi., of sged documents.

8. Evidence *»S72(1. 6) siona were to be applied to My nstur^-
Document which matched other su- tion grant under “1

fV. Nazi nersonnel cards in form, any naturalization heretofore granted, Con-

rSoKn archives, the grL expressed .«fci^t ̂  aj^ty

tu^ JuTW,V, eh. 8592. S 16, 8d SUL

^re thm. 20 yemrs old. uu. sdmiMiible tomigudon „d
„ aged document in denaturalization pro- i). as amend^ 8 U5.CX | 1451(s, D. Na^ V. T^A PnUt FtiV 28 tmnahtv Art of 1940. « 338(g). 64 Mat.

was

13. Allens ♦●71(2)
By placing illegal procurement amend-

,  section of



r-

federal reporter. 2d SERIES

1977, *nd »uit wm brought three year*
later after Department of Justice inveetiga-
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14. AllETia a*71(l0)
X>ensi.urali*ation » civil rather than

criminal proceeding.

15. Aliena «»71(10)

Purpose of denaturalization ia not to

puniah citizens, but to protect integrity of
naturalization process.

tioa

to. ConatiUiUonal Law «*274J

Jury ̂ 19(1)
Denaturalization is dvil and equiUble

in nature; thus, due process does not re

quire jury trial, but rather, is satisfied by
fair trial before impartial decisionmaker.
U.S.CJL Const Art Z, ^ \ tt seq.;
Amends. 5, 6.

16. Constitutional Law ̂ 197
Retroactive application of illegal pro-

U.S.C.A.(8amendmentcurement

{ 1451(a)] to Immigration and Nationabty
Act did not violate prohibition against ex

post facto laws, in light of fact denat^
ralization proceedings were not criminal in
nature and did not inflict punishment Im- appellee,

migration and Nationality Act, § 34(Ka), as
amended, 8 U5.CA. § 1451(a); U.S.C.A.
Const Aft 1. § 9. cl. 3; Amend. 5.

Fred H

Michae

. Bartih, Jr., Kirkland & EUis,

Chicago, IlL, for defendant-appellant/cross-

l Wolf, Office of Special Investi

gations. Washington, D.C., for plaintiff-ap-
pellee/cross-appeUant

17. Constitutional Law ♦*250.5 CUMMINGS. Chief Judge,
Illegal procurement standard for de- FLAUM. Circuit Judges,

naturalization does not violate equal protec
tion even though intentional and volunt^ CUMMINGS, Chief Judge.

● acts are required for expatration of nadve defendant, Uudaa Kairya, ap-
bom citizen whereas ^ „ orfer of the United States District
not reqau^ ^ Northern District of Dlinois
gradon and hi. citizenahip purauant to 8
amended, 8 U.S.C.A. § 1451(a), U. . . i45j(,h United Stata v. Kairyg,
ConstAmend. 5. p^^pp ^254 (1984). Section 1451(a)
18. Equity «=»72(1) allows for revocation of citizenship that

To assert laches doctrine party must „ “fllegally procured" * or "procured by
demonstrate lack of diligence and preju- concealment of a material fact or by willful
^ce. misrepresentation." * We affirm.

19. Aliens «»tl(12)
Denaturalized citizen failed to estab

lish laches defense to government's denatu
ralization action, where (government was
unaware of citizen's illegal presence until

1. Nsturaiizstion is illegally procured if any
uiory requirement is nol met at the time natu*
rali^iiou is granted. Fedormko v. United
SUties. M9 U5. 490. 506. 101 S-Ct 737. 747. 66
LEd^ 686 (1981); H.R-Rep. No. 1086, 87^
Cong.. 1st Sess. (1961). reprinted in 1961 U4-
reyte- Cong. & Admin-News 2950. 2983. An ap
plicant must enter the United Stttes pursuant to
a valid visa to obtain citizenship. An applicant
meligible under the immigration laws cannot
obtain » valid visa. 8 U.S.C. §§ 1427(a), 1429.

2. In pertinent part. 8 Ui.C. 5 1451(a), as
amrnftcH i'* nmvtde*-

Statement of the (^ase and Facts
(21 Denaturalization proceedings

sui-

were
commenced against Kair^ on August 13,
1980, by the United States Justice Depart-

It shall be the duty of the United States Attor
neys ... to institute proceedings ... in the
judidal district in which the naturalized dti-
ten may reside at the time of suit, for the
purpose of revoking and setting aside the or
der admitting such person to citizenship and

the certificate of naturali^on on
the ground that stub order and certificate of
nnturalizatkm were illegally procured or were
procured by concealment a material fact or
by willful misrepresentation....
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worked on a farm in Radviliskis. Lithuania,menL The government brought three per
tinent count* againat him under § 340(a) of and that in 1942 he was captured and sent
the Immigration and Nationality Act of to the Hammeratein prisoner of war (POW)
1952, 8 U^.C. § 1451(a) (as amended in
1961). Count I charged willful misrepre
sentation or concealment of a material fact out Lithuania and Poland for the remainder
in defendant's petition for naturalization; of the war.
Count II charged illegal procurement of
naturalization because defendant's service

 Nazi camp guard made him ineligible
for a visa; and (]ount III charged illegal

procurement of citizenship due to willful
misrepresentations in obtaining his visa.
The district court entered an order under
Count II revoking Kairys' citizenship * and
dismissed the remaining four counts.

Kair^ appealed and the government cross-
appealed on the dismissal of Counts I and

The defendant claims he was acamp.*
forced laborer in various locations through-

The government, on the other hand,
maintains that the defendant is Liudvikas

Kairys bom in Svilionys, then Polish, on
December 24, 1920. He joined the Lithua
nian army, which merged with the Russian
army in 1939. The government contends
that some time before March of 1940 Kair-

moved to Vilnius, Lithuania, and ob
tained Lithuanian citizenship.* During the
German invasion of Poland, Kairys was

captured and placed in the Hammerstein
POW camp. In June of 1942 he was re
cruited by the Nazis and sent to training

at Trawniki, Poland. In March of

ys

III.

The main issue at trial was the defend
ant’s identity—was Kairys the person the

government claimed him to be? * The de
fendant contends that he is Liudas Kairys
bom in Kuanas, Lithuania, on December

20,1924. As a child he moved to Svilionys,
Lithuania, where he completed four years

of grammar school. His schooling contin
ued in Svendonys, Lithuania, and he then

completed three years of secondary edu
cation in Vilnius, Lithuania. Defendant as- ^ ^

that between 1940 and 1942 he ineligible for a visa under the DPA, the

camp
1943 Kairys was transferred to the Treblin-
ka labor camp in Poland to serve as a Nazi
camp guard, where he remained until the

was closed in July 1944 when thecamp
Russians advanced into Poland. At some

point during his service he was promoted to
Oberwachmann of his Nazi guard unit

[3] The defendant argues that to be

serts

is a sunitory prerequisite to naturaUiation. 8
U.S.C. §§ 1427(a), 1429.

S. The Displaced Persons Aa of 1948 (DPA),
Pub.U No. 80-774. 8 2. 62 Sut 1009. amendad

by Pub.U No. 81-555. 64 SuL 219 which autho-
rl»d Kairys aild other European refugees to
emigrate to the United Sutes, tpedfically a-
eluded individuals who had ‘assisted the enemy

in persecuting ctvil(ian*j." In Ftdortnko, the
Supreme Court held as a matter of law that
service as a Nazi concentration camp guard

equaled pereecuUoo of civilians for purposes of
the DPA without proof of personal involvement
to atrocities (449 U3. at 512—13 n. 34. 101 S.Ct.
at 750 n. 34). and the outcome here must be the

service in a Nazi labor camp wassame

4, this case involves the identity of an
individual before and during World War n, the

significance of some facu depends on the histo
ry of that era. The district court's opinion bu
provided a clear and thorough historical basis
for the facts of this case (see 600 F3upp. at

1256-58), so that we do not need to repeat it
here.

S. The defendant was captured when the Cer-
invaded Poland. The (jennans also tookmaiu

rtmiUr to service in a Nazi concentrauon camp.

This does not present “difficult line-draw

ing problems" (id.), for. as in the Fadormko
Isbor camp guards were iswed uni

forms. armed with guns, paid a ttipend. and
allow^ to leave camp on furlough (id). Oitce
a court finds that Kaiiyt was a Nazi labor camp

guard, it follows that his subsequent naturaliza
tion was illegaUy procured, see Mormko, 449
U.S. at 512-15. 101 &Ct at 750-52. Thus, by
virtue of his service at the Treblinfca labor — * ^

control of those parts of Lithuania under Polish

sovereignty.

4. The necessity of Kairys* obtaining Lithuanian

citizenship relates to the dispute over his butb-

place. If Kairys was bom in Kuanas. be would
have been a Litbuardan ddzen by birth. If.

however, be was bore in Svilionys. his 1920
birth would not be sufficient for citizenship

Svilionys %vas under PtdUh sovereignly
●« th*i Hme.
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show pereoMl involve- rived in Chicago where he has since resid
ed. In 1957 Kairys applied for naturaliza

tion, the petition was approved and the
district court granted him citizenship later

that year. From 1951 to the present Kair

ys has held one job in Chicago, has married
and has two daughters. He is active in
community and Lithuanian community af
fairs.

Kairys raises several issues on appeal.
First, he contends there is insufficient evi
dence in the record to uphold the district
court’s finding that he was a Nazi labor

camp guard at Trcblinka. Second, Kairys
raises various issues concerning the retro

active application of a 1961 amendment to
the Immigration and Nationality Act.
Third, he contends that the illegal procure
ment standard of § 1451(a) violates equa';

protection. Fourth, he argues that lache?
should bar the government's action. Final

ly. he claims he has the right to a jury
tri

government must
Lnt in atrocities. However, the Supreine
Court resolved that issue m Fedorenko.
holding that disclosure of service
armed camp guard results in ineligibility as

of law without a showing of indi

vidual involvement in persecutions.
VS. at 510 n. 32. 512. 513, 101 S.CL at 749
n. 32, 750; see also United States v. Kair-

600 F.Supp. at 1265 and n. 5. Because
. find nothing significant to distinguish
armed guard service at a labor camp from
such service at a concentration camp, there
is no need to show that Kairys was person

ally involved in persecution.

Although the Supreme Court notes that
Fedorenko had testified to shooting in the
direction of escaping prisoners, 449 U.S. at
612 n. 34, 101 S.Ct. at 750 n. 34, this was to

distinguish Fedorenko’s position as a camp
guard from those concentration camp
vivors who were forced to perform tasks
within the camp. Thus in cases not involv

ing armed guards such as defendant, a

showing of personal involvement in perse- SUFFICIENCY OF THE EVIDENCi
cutions may be necessary. Nonetheless, , . j ^ .

al.’

Fedorenko continues to stand for the prop- (4] The governments burden of pw-
ositaon that service as an armed guard in a denaturalization case is heavy.^ Tht
equals persecution. government must prove its case by “clear

Both parties are in agreement as to what convincing, nnequivoctd”

t^^piTafter the vT Kairys worked not m doubt ‘ Fejor^
as a Lm laborer in Wiesent Germany. In f fau“t
1947 he entered the United States Army S.a 737, 747, 66 L.Ed.2d 686 (1981) (quot
Labor Service Corps. Kairys applied for a
visa in April of 1949, which was granted
shortly thereafter. In May of 1949 he ar-

7. Kairys raises one further issue in his brief,
viz, that the cooperation between the Uni^
States government and the Soviet Union denied
him to documenu and witnesses, violat¬

ing Schneiderman v. United States, 32(
U.S. 118,125. 63 S.Ct 1333, 1336, 87 L.Ed
1796 (1943)); Costello v. United States, 36i

sundard. On iu face, the sundard seems t.

imply that the issue should be doubt-free befor
finding for the government, whereas the crim

ing his right to due process. We see no m^t in
this contentioiu There is simply nothing in the

record to support the claim of a due process
violation. Although there may be some situa
tions where involvement of the Soviet Union
should result in close examination of the dis

covery proceedings, see. «.g., Vnittd States v.
Kowalchuk. 773 FJd 488. 49J-94 (3d Cir.1985)

(Aldisert. J.. dissenting), that situation is not
before this Court,

a. The phrasing of the sundard is somewhat
confusing. At oral argument counsel for the
defendant implied that this test could be higher
than the criminal “beyond a reasonable doubt"

as an

a matter
449

we

sur-

.
nal sundard allows a reasonable doubt. It i

clear that the Supreme Court intended a smt
sundard, see Schneiderman, 320 U.S. at 125, 6
S.Ct at 1336. but not to the extent that it woul

surpass . .
Schneiderman simply articulated the standar
as the clear, convincing, and unequivocal rathe

than the “mere preponderance" sundard. U
320 U.S. at 125. 63 S.Ct at 1336 (quoting Mas
well Uind^rant Case, 121 U.S. 325, 381, 7 S.C

1015. 1029. 30 LEdJd 949 (1887)). Thus w
bold the evidence justifying revocation must b

dear, convincing, and unequivocal. Vnite
Stases V. Kowalchuk. 773 FJd 488. 493 (3d Cii

1985).

the criminal standard. The Court i
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is offered." The question of whether evi
dence is suspicious and therefore inadmissi
ble is a matter of the trial court's discre

tion. United Statee v. Bridges, 499 F.2d
179 (7th Cir.1974), certiorari denied, 419
U.S. 1010. 95 S.Ct. 830, 42 L.Ed.2d 2S4

(1974). We see no error here.

t5] Although the Rule requires that the

document be free of suspicion, that suspi

cion goes not to the content of the doc
ument, but rather to whether the document

is what it purports to be. As Rule 901(a)

states: “The requirement of authentication

... as a condition precedent to admissibili

ty is satisfied by evidence sufficient to

support a finding that the matter in ques
tion is what its proponent claims." In oth
er words, the issue of admissibility is

whether the document is a PersonaUxtgen
from the German SS records located in the

Soviet Union archives and is over 20 years
old. Whether the contents of the document

correctly identify the defendant goes to its

weight and is a matter for the trier of fact;
it is not relevant to the threshold determi

nation of its admissibility. Kotiy, 728 F.2d

at 1322.

U.S. 265. 81 S.(X 534, 5 L.Ed.2d 551 (1961):
Chaunt v. United States, 364 U.S. 350, 81

S.Ct 147, 5 L.Ed.2d 120 (1960). Our re
view of the district court's findings is con

ducted under the clearly erroneous stan

dard of Fed-R.Civ.P. 52(a). United States

Koziy, 728 F.2d 1814, 1318-1319 (11th
Cir.1984), certiorari denied,

105 S.Ct 130, 83 L.Ed.2d 70 (1984); UniUd

States V. Demjanjuk, 680 F.2d 82, 33 (6th

Cir.l982), certiorari denied, 459 U.S. 1036,
108 S.Ct 447, 74 L.Ed.2d 602 (1982): Here

the district court found from the evidence

presented that "beyond any reasonable
doubt ... the defendant is Liudvikas Kair-

ys, bom in Svilionys [then Polish] on De
cember 24, 1920, who later became a resi

dent of Vilnius, a Lithuanian citizen and

ultimately an Oberwaekmann at Treblinka

labor camp” and thus his citizenship was

illegally procured. 600 F.Supp. at 1262.
We hold that the court’s factual findings

are not clearly erroneous.

● Kairys’ argument focuses on the accura-
and admissibility of a Pcrsonalbogen,

which is a Ckrman Waffen Schutzstaffel

(SS) identity card. The government relied

in part on the Penonalbogen to establish
its version of the defendant’s identity. The

district court admitted the Personalbogen

under Federal Rule of Evidence 901(bK8).

The defendant argues that the admission of

the document was error, claiming that it is

forgery fraught with inaccuracies, era

sures, inconsistencies, and unexplained

problems. The government counters that
the defendant failed to produce any sub

stantive evidence that the document was

anything other than what it was purported
to be—the defendant’s Nazi SS personnel

card.

V.

U.S.

cy

a

[6,7] The defendant does argue that a

question was raised about whether the doc
ument was actually an original Personalbo-

First, the defendant raises generalgen.

allegations that the Soviet Union routinely
disseminates forged documents as part of

propaganda campaigns. Next the defend
ant contends that the thumbprint ink was

"unusual" and that it could have been

placed on the document by mechanical
But government witnesses testi-means,

fied that the only likely way for the print to

appear on the Personalbogen was from the
defendant’s pressing his thumb to the pa

per. Additionally, the defendant notes that

the government failed to establish the

proper chain of custody from Treblinka to

A. Admissibility

Federal Rule of Evidence 901(bK8) gov

erns the admissibility of ancient doc- the Soviet archives. However, H is not

uments. The Rule states that a document necessary to show a chain of custody for

is admissible if it "(A) is in such condition ancient documents. Rule 901(b)(8) merely

_ to create no suspicion concerning its requires that the document be fo^d in a

authenticity, (B) was in a place where it, if place where, if authentic, it would likely be.
authentic, would likely be, and (O has been All that is left, then, is the vague allegation

that the Soviet Union regularly releases

as

in existence 20 years or more at the time it



federal reporter, a series7821380
the Penonalbogen correctly identified the
defendant aa a Naii labor camp guard at
Treblinka. The district court relied primar*

●j ● *k- uy on the fact that defendant's thumbprint
18] There eras sufficient evidTO m tne on the identity card, supported by

record that the document was a German bb testimony that the signature on the

forged documents. Thst is
make the document suspicious for poi-

of sdmissibni^.
to
poses

Pertanalbosen. It matched other moti^ ^ defendmnfi. 600 F3upp. »t
ticated Penonalbogens m fom. 6W addition, other camp guards
F£upp. at 1261; it was found m the Soviet ^ Kairys at Treblinka, some of
Union archives, the depository for Genw identified the defendant’s picture. A
SS documents. «t; and 1***;]^ ™ ^tness testified that he observed Kairys in
consistent with that of ^ German SS uniform in late 1943 or early
than 20 years old, td. at 1260. Its adnus- Promotion and other personnel
Sion was not error. ncor^ indicate that a Kairys train^ at

Trawniki, was transferred to Treblinka,
and was promoted to Oberwaekmann. FV

The defendant points to numerous sujh personal records, such as a baptismal

B. SVffficieney of Evidence

posed problems with respect to ^ certificate and  a newspaper citizenship no-
dence presented by the government First ^ defendant's birth date as De-
he claims that the Penonalbogen is macjm* g4, 1920, and birthplace as Svilion*

and inconsistent and therefore unrelia- sovereignty), rather
ble. For example, he notes that the doc- December 20.1924, in Kuanas. Uthua-
rate

ument misstates his hair and eye color as
dark blond and grey, respectively, when he
claims they are black and blue, respective
ly.* The defendant also claims that other
personnel records are inaccurate or
questionable reUabflity; for example, he
notes that the promotion documentation is
back-dated and therefore unreliable. The
defendant further argues that the absence
of certain testimony reflects the weakness
of the government’s case, for example, the whether the 1961 amendment, which re
absence of eyewitness survivors to identify »dded the “Ulegal procurement" standard
Kairys as a camp guard. Finally, the de- for denaturalization to 8 U.S.C. $ 1451(a)
fendant points to his introduction of a tem- note 12 infra), should apply to him

nia. These were all credibility determina-
for the trier of fact to make. We

that the district court was clear-
in deciding the facts u it did.

tions
cannot say

jjf ly erroneous

II. THE 1961 AMENDMENT

A. Retroactivity
The defendant raises the general issue of

porary identity card that places him in Rad- gjnce his 1957 grant of dtizenship was pri-
viliskus and other Lithuanian cities (rather or to that amendment Defendant makes
than Trawniki and Treblinka in Poland) arguments: first retroa^ve applka-
during the war period. tion of the 1961 amendment violates gener-

[91 Despite Kairys’protests, the record «1 role, of statutory »ostr«ction; and
supports L Srt court's findings.- “d- ° ^
There is sufficient teetimony snd other evi- procurement st^dard
dence for the trial court to have found that /acto clause of the ConsOtution.

brief Kairys notes that the Ptnonalbotm indi
cates that the holder of the card has a sear
his left hip. but claims that a doctor teriified
that the defendant has no scar on his hip.
defendant fails to disclose is that the doctor did
tesUfy that Kairys has a scar about one inch
above the left hip. an area that a Uypcraoo
could describe as ■Tup.* See also note 9.

not sufficient

9. Although the defendant now claims his hair »
be black, several doeumenu in the record fi lled

by Kairys himself describe his hair «dor as
The discrepancy between dark blond

and brown is quite a bit smaller than between
dark blond and black.

out
brown.

10. It is important to note that most of the de
fendant’s major factual contentions fail when
presented with the record. For instance, in his
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BubstAntive right, 600 F.Supp. bt 1268, it

can hardly be charueterued as not impair'

ing the right of citizenship held by natural
ized individuals. The “illegal procure

ment” amendment operates to divest an

individual of the prized status of citizenship

when prior to its 1961 passage that right

1. Statutory Construction

[10] Kairys argues strongly that retro

active application of the illegal procure
ment standard violates statutory construc

tion principles. Legislative enactments are

presumed to be prospective absent clear
statements by Congress to the contrary.
See UniUd States Fidelity and Guaranty vested after 1952 (see tn/ra note 12).

Co V. UniUd States, 209 U.S. 806, 314, 28 See Sehneiderman, 320 U.S. at 122, 63

S.Ct 537. 539, 52 L.Ed. 804 (1908); South S.Ct at 1335. Therefore, the inquiry is

Fast Chicago Cm. v. DepaHment of Nous- whether the amendment changes the legal

ing & Urban Development, 488 F.2d 1119 consequences of acts completed before its
(7th Cir.1973). The district court ruled that effective date. Weaver v. Graham, 450
the statute was remedial and thus was not U.S. 24, 31, 101 S.Ct 960, 965, 67 LEd.2d

being applied retroactively, 600 F.Supp. at 17 (1981). Here most certainly the legal
1268. Although we disagree with the dis- consequences of Kairys' being a Nazi camp
tiict court’s categorization of the amend- guard at Treblinka has changed; between

ment as merely remedial, we affirm on the 1952 and 1961 there was no “illegal pro
basis that sufficient evidence of congres- curement” standard so that the govem-

sional intent exists to apply the amendment ment could not use that standard to dena
turalize Kairys, whereas since 1961 the

government could use that standard to de

prive him of citizenship.

to pre-1961 naturalizations.

(Ill In order for a statute to be con
sidered remedial it must be one that neither

enlarges nor impairs substantive rights but
relates to the means and procedures for

enforcement of those rights. Bagsarian v.

Parker Metal Co., 282 F.Supp. 766 (N.D.

Oh.l968). In French v. Grove Mfg. Co.,
656 F.2d 295 (8th Cir.1981), a products lia

bility act was held to be remedial because it
created no new causes of action or substan

tive rights or liabilities. Similarly, in Czu-
bala V. Heckler, 574 F.Supp. 890, 897 (D.C.

Ind.1983), a statute that outlined proce
dures for remand due to new and substan

tial evidence was held remedial. But a

New York statute that created a private , ^.
cause of action for unfair and deceptive struetion, § 22 at 200 (4th ed. 1972). This

rule is even more appropriate when the

[13] It remains to determine whether

Ckingress has expressed sufficient intent to

apply the 1961 “illegal procurement”
amendment retroactively, as the govern

ment contends. As already noted, statutes

are to be construed as prospective unless

otherwise stated. Greene v. UniUd

States. 376 UB. 149, 84 S.Ct 615, 11

LEd.2d 576 (1964); Hospital Employees

Labor Program v. Ridgeway Hospital, 670
F.2d 167, 169-70 (7th Cir.1978); South

East Chicago Cm.. 488 F.2d 1119; lA C.

Sands, Sutherland on- Statutory Con-

practices was held not remedial because it
created an entirely new right of action and statute affects vested rights. Bradley v.

greatly expanded liability, changing the Richmond School B<L, 416 UB. 696, 720-

rights and liabilities of the parties. Bucci- 21, 94 S.Ct. 2006, 2020-21, 40 LE<L2d 476
no V. Continental Assurance, 578 F.Supp. (1974).

1518 (S.D.N.Y.1983). Nonetheless several factors demonstrate

[12] Likewise, the amendment to congressional intent to apply the amend-

§ 1451(a) goes beyond merely affecting ment to pre-1961 grants of dtizenship.

procedural mechanisms and alters the The district court found the strongest indi

rights of naturalized citizens. Although cation of such intent in 8 U.S.C. 5 1461(i),
the district court is correct in stating that which states that the entire provisions of

the statute applies to denaturalization pro- { 1451 are to be applied to “any natiiraliza-

ceedings rather than the granting of the tion granted under this subchapter” and to
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“●cy n*tunlizatk)n heretofore grented.
Therefore, when Congress amended
S 1451(a) it was already a retroactive sub
section by virtue of subsection (i). To em-
phuize, the amendment was placed in a
section already governed by a separate pro
vision for retroactivity, a provision of
which Congress was presumably aware
when passing the amendment to § 1451(a).
llus interpretation is consistent with the
purpose of the illegal procurement provi
sion. Congress reinserted the illegal pro
curement standard in § 1451(a) in order to
effectuate the purposes of both the natu
ralization and denaturalization statutes.
yee H.R.Rep. No. 1086, 87th Cong., 1st
5ess. (1961), rrprinted in 1961 U.S.(]ode
Cong. & Admin.News 2950, 2982-84.
Congress did not want individuals who
vere not properly quali^ed or had not
)roperly completed the required initial
;teps to acquire and retain American dti-
enship. It would be completely illogical to

'  onclude that Congress intended the illegal
'rocurement denaturalization standard to

pply to pre-1952 Act and post-1961 Act
aturalizations and not to others such as
tiis 1957 grant That conclusion would
erve to make the denaturalization require
ments ineffective for naturalized citizens
uch as the defendant Given this broaden-

mg of the statute’s scope (by reinserting
le illegally procured standard into
1451(a)) (ingress surely did not mean to

-eate a loophole class of people who would
Dt be subject to the new (1961) version of
le statute. See Hutchinson v. Commis-
oner, 765 F.2d 665, 669 (7th Cir.1985).

8 U.S.C. § 1451(i) provides:
The provisions of this section shall apply not
only to any naturalization granted and to cer
tificates of naturalization and citizenship is
sued under the provisions of this subchapter,
but to any naturalization heretofore granted
by any court, and to all certificates of natural-
ization and citizenship tvhicfa may have been
issued heretofore by any court

Illegal procurement subsections had already
wen incorporated into preceding denatu-
●alization statutes. See § 15. Act of June 29.
1906, 54 Sut 596, 601; § 338(g), Nationality
\ct of 1940. 54 Sui. 1137. 1160. In the 1961 Act

●● It Finally, when Congress wished to make
provisions prospective in the 1961 Act (of
which this amendment to } 1451(a) is a
part) it expressly did so,'* still another indi
cation that the provision at issue
meant to be retroactive. Therefore, we are
unwilling to ascribe a contrary intent to
Congress by giving the 1961 “illegal pro
curement” amendment only a prospective
effect

was

2. Ex Post Facto

The defendant argues that the retroac
tive application of the 1961 amendment to
his 1957 citizenship violates the constitu
tional prohibition against ex post facto
laws, U.S. Ck)nst art I, sec. 9, cl. 3. The
defendant's argument is unpersuasive.

[14,15] Denaturalization is a dvil rath
er than criminal proceeding. See Fedoren-
ko, 449 U.S. at 516,101 S.Ct at 762; Schet’
long V. United States, 717 F.2d 329, 386
(7th Cir.1982), certiorari denied, 465 U.S.
1007, 104 S.Ct 1002, 79 LE<L2d 234 (1984).
Additionally, the purpose of the denatu
ralization statute is not to punish citizent,
but to protect the integrity of the naturali
zation process. Fedorenko, 449 U.S. at
508-07, 101 S.Ct at 747-48. Although
sometimes harsh, $ 1451(a) merely works
to effectuate the intentions of Congress
that only those qualified may become and
remain citizens. Specifically, the denatu
ralization statute does not punish natural
ized citizens for post-naturalization acts,
and for this reason the cases cited by Kair-
ys are distinguishable. See Trop v. Dulles,
356 U.S. 86, 78 S.Ct 590, 2 L.Ed.2d 630
(1958); Kennedy v. Mendoza-Martines,

Congress re-added the '’illegally procured" lan
guage to the prior $ 1451(a) language "procured
by coDceaimeot of a material fact w willful
mUrepresentatioa.' The "illegally procured"
language had been inexplicably and apparently
ioadvenently dropped from the 1952 Act See
United Stales v. Stromberg, 227 FJd 903 (5th
Cir.1955).

13. See §§ 17 and 19, PubX. No. 87-301, 75 SUL
656: H.RJlep. No. 1086, 87th Cong.. Is Sesa.
38-41 (dealing with petitions for naturalization
and loss of United States citizenship, respective¬
ly).
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536; Chaunt, 364 VS. at 353, 81 S.Ct. at
149; BauTTiffortner v. United States, 322
U.S. 665. 675-76; Schneidennan, 320
U.S. at 122, 63 S.Ct at 1335. Natimliza-
tion IB not a Becond*claas status. Schneid

er V. Rusk, 377 U.S. 163, 165-66, 84 S.Ct
1187, 1188-89, 12 L.Ed.2d 218 (1964). The
Fourteenth Amendment provides that all
dtisens are equal, whether native or natu
ralized. U.S. Const amend. XIV. Con-

greas has the power to regulate the natu
ralization process, U3. Const art I, § 8, cl.
4,'* which includes detailing both the re

quirements for naturalization and the stan
dards for denaturalization.

Section 1451(a) is a proper exercise of

Congress’ power to set the requirements
for naturalization and to authorize denatu
ralization in the event of noncompliance.

It does not act unequally upon naturalized
citizens to remove their citizenship when

they have failed to comply with the require
ments of naturalization. Luria, 231 U.S.

at 24, 34 S.Ct at 13 (illegal procurement
“makes no discrimination between the

rights of naturalized and native citizens”).
Rather the difference in treatment is due to
the inherent differences in the two types of

citizenship; for natives there are no pre-dt-
izenship acts to prescribe.

The cases cited by the defendant are

inapplicable. Schneider and Afroyim do
stand for the propositions that naturalized
and native citizens must be treated equally
and that before any dtizen can be expatri
ated or denaturalized there must be a vol

untary and intentional act But this stan
dard applies only to acts committed after
citizenship. Because there are no aiuJ-
ogous pre-dtizenship requirements for na
tive-born individuals, naturalized dtizens

are not being treated any differently than
their intrinsic differences require.

Furthermore, the Supreme Court in Fe
dorenko continued its acceptance of flkgal

procurement as a basis for revocation of
dtizenship both by using that standard as a

U.S. Const, art. I. S 8, cL 4.

372 U.S. 144, 83 S.Ct 554, 9 L.Ed.2d 644
(1963). The Supreme Court recognized in
Johannessen v. United States that a denat
uralization proceeding imposes no new pen
alties and does not make unlawful that

which was previously lawful. 225 U.S. 227,
242-43. 82 S.Ct 613, 617-18, 56 LEd.
1066 (1912). Rather it works to deprive the
natunlized dtizen of a privilege that
should never have been bestowed. Id.; see

also Kozin, 728 F.2d at 1320 ("The utiliza
tion of illegal procurement deprived Koziy
of a privilege that was never rightfully
his.").

[16] Because denaturalization proceed

ings are not criminal in nature and do not
inflict punishment, the retroactive applica
tion of the amendment does not violate the

prohibition against ex post facta laws.

B. Equal Protection

[ 173 The defendant also asserts that the

illegal procurement standard violates the
equal protection clause of the Fifth Amend
ment His reasoning is that because inten
tional and voluntary acts are required for

expatriation of native-born citizens, Afroy
im V. Rusk, 387 U.S. 253. 87 S.Ct 1660, 18
LEd.2d 757 (1967); Schneider v. Rusk, 877
U.S. 168, 84 S.Ct 1187, 12 UEd.2d 218
(1964), intentional acts must also be the
basis for denaturalization of naturalized

citizens. This argument, however, ignores
the intrinsic differences between the two

^pes of citizenship, as well as the long
history of the flleg^ procurement standard
in denaturalization statutes—upheld by the

Supreme Court See Fedorenko, 449 U.S.
at 517-18, 101 S.Ct at 752-58; United
States V. Ness, 245 VS. 819, 821, 38 S.Ct
118, 119, 62 L.Ed. 321 (1917); United
States V. Ginsberg, 248 U.S. 472, 474-75,
87 S.a 422. 423, 61 L.Ed. 853 (1917); Lu
ria V. United States, 231 VS. 9, 22-24. 34
S.a 10, 13. 14, 58 L.Ed.2d 101 (1913).

American dtizenship is a predous right
and consequences of its loss may be severe.
See CkaUUo, 865 U.S. at 269, 81 S.Ct at

14. The £oostitutioo empowen Coogren to “e*-
ftiiuh mn uniform Rule of Naturalization.*

7S2F.Z0—32
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certionri denied, 456 975, 102 S.Ct.

2239, 72 L.£d.2d 849 (1982).
bftsia for iU decision, 449 U3. at 515, 101
S (3t at 751, and by references to Ginsberp
ftsd 449 U.S. at 517-18, 101 S.<X
At 752-53. Moreover, the Court, recopu*-

ing the facial inconsistency, reconciled the
diverging concepts of Schnewfer-i^^oyim
And Gtftsberp^Ness. Id. at 505-07, 101

S.(X at 746-48. Because Kairys’ arpi-
nent is inconsistent with this controlling

Supreme Court authority, it must fail.

III. LACHES

[16,19] The defendant protests that
this action should be barred by laches. We
do not consider it necessary to reach that

question because the defendant cannot
meet the necessary requirement to assert a
laches defense. In Costello v. United
SUiUs, 365 U3. 265, 81 S.Ct 534, 5
LEd.2d 651 (1961), the Supreme Court ad
dressed the issue of whether or not laches

barred the government from proceeding

against the defendant in a denaturalization
proceeding. There the Co\irt noted that
the lower courts had consistently disap

proved of the use of laches in denatu
ralization proceedings, reasoning that lach
es is not a defense against the sovereign.
Id. at 281, 81 S.Ct. at 543 and cases cited
therein. The Court went on to hold that in

any event the defendant had not adequate
ly demonstrated prejudice. Id. at 282-83,
81 S.C]t at 543-44. In this case the district
court noted that the defendant would prob

ably fail in meeting the laches standard.
800 F.Supp. at 1264 n. 3. To assert the
laches doctrine a party must demonstrate
lack of diligence and prejudice. Costello,
365 U.S. at 281, 81 S.Ct at 542. Here the
government was unaware of Kairys' illegal
presence until 1977. Suit was brought in
August of 1980 after a Department of Jus
tice investigation. We agree with the dis
trict court that this would not rise to the

level of lack of diligence. See also United
States V. Trifa, 662 F.2d 447 (6th Cir.1981),

15. Both Cinsimx amd N«ss were Supreme Court
decisions that upheld denaturalizations of dti-
tens under the 1906 illegal procurement stan
dard; both involved unintentional acts before

citizenship.

IV. JURY TRIAL

[20] The defendant claims that the trial
court erred in not granting his request for

trial He asks this Court to over-a jury
turn past decisions clearly holding that
there is no right to a jury in denatu
ralization proceeding's, Luria v. United
States, 231 U.S. 9,27-28.34 S.Ct 10.15,58
LEd. 101 (1913); Sehellong, 717 F.2d at
338. We are not prepared to do ao.

This Court reeonaidered this isaue recent

ly both in United States v. Walus, 616 F.2d
283, 304 n. 53 (?th Cir.1980), and in United
States V. Sehellong, 717 F.2d 329, 838 (7th
Cir.1983), and has continued to uphold the

ruling of Luria that there is no right to a
jury in denaturalizations because they are
proceedings in equity. See FedoreTiko, 449
U.S. at 516, 101 S.Ct at 752 (reaffirming
that denatunlization actions are equitable
in nature). In Sehellong this (^urt dis
cussed alternative constitutional bases for

a right to jury trial under Article III and
the Sixth Amendment Ultimately this
Court concluded that because denatu

ralization is dvil and equitable in nature,
due process was satisfied by a fair trial
before an impartial decuionmaker. 717
F.2d at 336. We adhere to those holdings.

V. CONCLUSION

For the reasons stated above, the district
court committed no error in the proceed-

Aecortlingly, the order of the dis
trict court revoking the defendant’s natu
ralization is affirmed.

u
mgs.

iniMwiiiiTniy

IS. we conclude dut the defendant's

citizenship was illegally procured, as alleged in
Count n of the compile we do not consider
the goverrunent's croas^ppeaJ arguments that
Counts I m (alleging willful cmicealiDents
and misepresentations of material facts) were
improperly dismissed by the district court.
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[26

2. It w»B tb# parpoae of the people, by the foK
ten amendment*, io reaeree to tbenmeWe# vid
the vtatcB the power to Mcore the right* en\uDgr»
ated therein acainat the action of conc>w
and not nee con^rea* power to enforce them wa
against the

3. By the oripinal constitation. citixenahip is
the United State* wa* a consequence of dt>-
aenahip is a state, bnt by the fourteenth amend
ment this order of thins* is rereraed. and
tenahip in the United State* i* dehned and li
made independent of dtisenibip in a atate, and
dtitenabip io the *tate ia a re^t of citiienahtp
hi the United State*, ao that a person twm or
naturalised in the United States, and subject ao
ita jorisdiction. ia, without reference to suae
eonrttntioni or laws, entitled to all the prUd*
leges and immunltiea secured by the coastte-
tion of the United Bute* to dtisena theteof.

state*

Teasel, when the left New Tork, and
^erwarda, were the usual equipments
eessel of her class, on an innocent com-

irclal Toyage. such as that stated In the
*wdence. In dellrering the opinion of the
*  judge Story observeB (page 238):

^Tbe next question is, whether the Inno-
nee of the ownert can withdraw the

thin from the penalty of confiscation
*  net of congreai. Here again. It

the
e»er

un¬

der
be remarked, that the act makes no ex-

whatsoerer. whether the aggreatlon
without the ctKiperatloD of the

lony
ceptioD
he with or
^era: the Teasel which commits the ag-
Tresslon Is treated as the offender, as the
Ljity Instrument or thing to which the for-
Sture attaches, without any reference what-
●oerer to the character or conduct of the
^uer’ and this Is done from the necessity
of the’case, ns the only adequate means of
.uppresslng the wrong.” The tame neees-
altt It appears to me. exists in the present

J  Any Other construction of the act
wonid. In my opinion, go whoUy to defeat
la operation and TioUte Its plain Import ble.
Bot the Jury hare here found that the rail
road company were notified by public adrer-
tiseroents, and by the agents of the post-
office department of the United States, that
the defendant and his agents were employ
ed In the business of carrying letters. Such
notice, certainly, would go far to remore any
objection to making them liable to the pen
alty to which, in the cases cited, the owners
were subjected, without notice or opportuni
ty to aTOld the prohibited set.
It Is my opinion, from the facts found by

the jury, that the defendant did procure and
assist in the doing or perpetration of the
acts prohibited by the nineteenth section of
the act of 1825, and that by so doing has
incurred the penalties claimed by the Unit-

I feel the len difficulty In com-
this conclusion, os the case baa been

4.

6 .

f

ed States.
Ing to '

The priTilegea and immanltie* here refer
red to nuy be denominated fondamentali whioh
belong of right to the dtisena of all free stat**,
end which bsee been enjoyed by the ettls—
of the seTersl stata which compose the Union
from the time of their becoming free; tfasi
omong these ate those which la the coD*tltntkn
are expressly teenred to the people either -m
sgsinit the action of the federal or atate govern-
meats. Indoded io tbeee are the right* of free
dom of speech, and the right peacttbly to ssetm-

 The right of freedom of apeech, and the oth
er rights enumerated in the fift
of the amendment to the coDaDtution oi the
United Bute*, are the pririlegee and immwdtim
of dtisena of the United Ststes, that
cured by the eonstitDtion, sad that eongrem ha*
the power to protect them by appropriate legisie-
tion.

0. The “Bnforeemeat Act" under whidi tbia
indictmeot is founded, sppUee to ease* of this
kind, and that it is legtalauon appropriate to the
eud in view—^e protection of the Inndsmsimil
rights of dtisena of the United States.

they are

lhls was an Indictment against John BriD,
Jr., and William Pettigrew.)

John P. Bouthworth. Dlat Atty., and Ai«.
McKlnatry, for the United States.

Uobert EL Bmith, Tomer Rearla, and Tbm.
H. Herndon, for defendants.

Before WOODS, Circuit Judge, and BUB-
TEED, District Judge.submitted with a Tlew (whateyer may be

the result here) of remoTlng It for recontld-
eratlon to the aupreme court of the United
States whose decision will hereafter Insure

In all the courts of thea uniform course

WOODS, drcolt Judge. This la an tndlA-
meat tor a rlolatlon of the 6th sectloD of the
act of congress, approred May SI, 1870 fS
Stat 140). entitled ”An act to enloice the rlghM
of dtlxens of the United States to rots In ttas
seTeral states of this Union, and tor etlMr

It contains two counts. The fistpurposes,

Union, and where any error or Injustice has
been committed by this court U will be fuUy
corrected. ^

Judgment Is entered on the eerdlct in fa-
of the United SUtes tor $2,000.Tor count In substance charges that the detadl-

ants did unlawfolly and feloniously band wad
conspire togetber, wltb intent to Injuza,

threaten and intimidate Charles Bib*press,0as6 No. 16,282.
united STATES t. HAI/L et sL

(8 CbL Leg. News. 260: 18 InL Bee. Rec. 18L]
drcolt Court. 8. D. Aishams. May, 1871,

OOSBTITOTIOUAI. Law—CiTizssaBir-PoorrsssTS
▲MSZDMBItT—BSPOSaSMCTT AOT.

L Under the original eonstitntion and first
debt aitides of amendment, congreaa had not
the power to protect by law the i^e of a
state in the freedom of apee^ and of me pr^
In the free exeroae of religion or ia the right
peaceably to aaeemble.

gpii others, naming them, dtisena of tka
United SUtes of America, wltb intent to
T«it and hinder their tree exerdae and s»-
joyment of the right of fre^om. oLspeml^
the same being a right and“j5fmlegeg5Hmffi
and secured to them by the constitnttentf■
the United States The aecood count dmpa
In substance that the defendanu did unkaw-
tuUy and feloniously band sod conspbe^-
gather, with inttat to Injure, oppieee.

and Intimidate William Miller and otkm.eo
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 , . cUIicM Of the 1 lefisUUoo of concreaa, and not agmlDst the
n^nilng them, oreTeot and bin- legleiatlon of the itatea NeTertheleat, It la
United Statea, of the true that thew rlghta are not aecnred to the
de their SSSibS the people of the United Statea. The aecurltr
right and prlrUe^ to perfect and complete Thea^

fhpm b? til? co^tSw of the rights nuij be Impaired by atate leglaUtlon,
aecured to them by ^ aecured against the action of con-

at W ̂  can it be aald, with truth, that the
dictment Screed ln^?»unt8 are right of trial by Jury, the right of the accuaed
That the mattera nrivileae grant- to be confronted with the wltneaaaa agalnat

^ *“jl2!S’bT°the wnfututlon of the United him. the right not to be deprlred of life. Ub-
? V c^'S^ibey are not In flolatlon of erty or property without due proceaa of law.
Statea. (2) ,,,■ ,„nirrraa nn wblrh are not secured by the consUiutloo of the
“^P7.ti^en? la l^t^ orTf^^^^ united SUte.1 We think that aU righW

That eart of said which are protected against either national or
- -rrg^ThTcomVrnofserera.«.d ] ^ Tecounts

right of freedom of speech and the rij^t peace
ably to assemble are rights secured 1^ the
constitution of the United States, then the
fliat two grounds of demurrer must be orcr-
ruled, for the Indictment alleges that the de
fendants did conspire together to Injure and
oppress the parties named with intent to pre-
rent and hinder their free exercise and enJoy-

distinct offenses.
Artide 1 of amendments to the constitution

tmreldes that congress shall make no law re-
iroectlng an establishment of religion, or pro-
UMting the free exercise thereof, or abridg
ing the freedom of speech or of the press, or
the right of the people “peaceably to
hie and petition the goremmcnt for a redress

Jor’ti.VlS StotiJ 1 T conitltntlon.
Sdrte right peaceably to assemble are rights to wit: the right of freedom of the
tJfnred by Se constitution, but It is as- right petceably to a^mble. and thU the sut-

that they are righU recognized and ute declares to be m ^e^.
STu^ On the other band, counsel for de- The argument of this dem^r h« tUen a

.  assert that while the constitution wide range, and q^tioni not ^ctly pre-
J^^Sses the exlatence of those rights it does seated by it wbi^ttM to our coo-
S^Scure them. That the constitution only slderetion. As thU discussion has called in
SfwbS^ congress from Impairiug them, but question the power of congress to pass the

.ucb^trSSon ap^le. to the «.toa .« Id th. >● «
U the case of PermoU v. First Municipality, wUl proceed to conalder thta obJ«c^to the
a How. [44 U. S.] 600, it was held by the sn- indictment It Is d^ed ttat wh« con-

court that “the constitution makes no | grass is prohibited from interfering with a
right by leglalation, that does not autborUe
congress to protect that right by leglaiatlon:
that as the states are not prehlblted by the

assem*

preme
proTlaion for protecting the dtizena of the re-
fpeetlre states in their religious liberties.
'That is left to the state constitutions and
laws. Nor la there any Inhibition Imposed by constitution from interference wlto the rights

constitution of the United Ststes In this under eonslderttion, conpes^ ^
,-nect upon the sUtes.” This language may hibited Itself from Impalri^ thcM righ^ has
^JeUhe applied also to the rights of freedom no grant of pwer to tot^ere to tl^ pr^
of speech, and the right peaceably to aasem- tection as against the states. That the dist
He. which are referred to In the same article eight artldee of amendment wets passed as
of amendment as the right of religious Uber- limitations upon the power of conpess, and
ty. So in Barron t. Baltimore. 7 Pet [32 U. that the history of the constito^ shows
S I 243, the same court held that “the pro* that In the adoption of these artldet, It was
▼islon In the fifth amendment declaring that not the purpoee of the people to mlar^ li^
orirate property shall not be taken for pub- to restrain the power of conrreaa In the
Uc use without due compensation Is Intend- Federalist (article 84), Mr. Bamllton^to re
ed solely as a limitation upon the exercise of plying to the objection that the proposed ceo-
nower by congress, and is not applicable to stitutipn of the United States eontai^ no
tbe legislation of the statea.” In Peiresr t. bill of rlghta. “7*^ “I
Commonwealth. 5 Wall (72 U. B] 476, tbe fu- rights In the sense and to the extent they «
nreme conn held that the proviaioo in the contended for are not only unnecessary in the
8th article of amendmeait that “exeesslTe proposed constitution, b« wonld be eren dan-

shall not be “Imposed, nor cruel snd geruus. They would contain rartoui excep-
^Mual punishments Inflicted,” applies to na- tioas to powers not granted, and on this rery
tlonal, not to sute, leglalation. account would afford a eolOThl^itm to

The result of these and other authorities claim more than were granted. For ^*>y
to the same effect. Is that the right of free- dare that tHngs shaU not be done which
dom of speech and the right peaceably to as- there is no power to do? Why, to teetance.
sembie, and other rights enumerated in the Should it be said that the liberty of
first eight articles of amendment are pro- ihall not be restrained when no power is
tected by the constitution only against the ' glyen by which restrictions may hs nxipaaeb

the

fines
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T will not contend that lucb a prorialon will aafe in Includlns those which In the conatlt*-
oonfer a regulating power, bat U la erldent tlon are expreaaly aecured to the people. «*●
It would afford to men dlepoeed to naorp. a ther aa against the action of the federal
olanaible preteiute for claiming that power.” state povemmenta. Included in these aie
^  debates In the communities of the several the right of freedom of speech, and tltc rlcht''
gtattf npoo adopUon of the consUtutlOD peaceably to assemble,
●ud bill of rights proposed, especially in To recur now to the fi rst p-ound of dem«r-l
vsasachuiettB. New Hampshire and New j rer: are these rights secured to the people iei' '
Teih. show that the purpose of the people In the constitution of the United Stutea?

I the adoption of the first eight amendments find that congress is forbidden to Impair,
limit, and not enlarge the powers of them by the first amendment, and the itoMtl

PffTifT^w. Bee 1 Elliott’s Debates, pp. 322. are fori>lddt>n to Impair them by the fs«r>!
^28. We are of opinion, therefore, that teenth nineudmcnt Can they not. then.
noder the original constitution and the first said to Iw completely secured? They are

'  articles of amendment congress bad expressly recognised, and both congress sali
^ tbe power to protect by law the people the states are forbidden to abridge theaa.
of a state in the freedom of speech and of Before tbe fourteenth amendment congroa

I the press, in the tree exercise of religion, or conld not Impair them, bnt the states migbs.
Id the right peaceably to assemble. Jealousy Since the fourteenth amendment, tbe bal-
of the power conferred on the congress by the works sboot these rights have been strength-
original constltation auggested and accom* ened. and now the states are positively i»-
Diished the adoption of the first ten amend- bibited from Impairing or abridging tbmx,

to the constitution, and we entirely and so far ns the provtstona of the orguic
BKtee with counsel for defendants that It was law can secure them they arc completely
the purpose of the people by these amend- absolutely secured. Tbe next clause of the
ments to reserve to themselves aod the states fourteenth amendment reads: “Nor aluill aey
the power to aecure the rights enumerated sute deny to any person within Its Jurlsdlc-
tberein against the action of congress, and tlon the equal protection of the lawa” TSmb
not give congress power to enforce them as follows an express grint of power to the led-
against tbe states. e™l government: “Congress may enforce

Tbe

i

not

We have thus far considered this demur- this provision by appropriate legislation^
rer and it seems to have been argued for the | From these provisions It follows cleaiijr, Mi|
defense without reference to the recent 1 It soems to us. that congress has tbe power.^'
amendmeDti to tbe constitution. As we are l by appropriate legislation, to protect

/,nininn thsf the fourteenth amendment ^ fundamenul rights of cltUens of the UbM'
● vitfii hesHns uDon the auestiou raised. States against unfriendly orJoautBctrot tmd

h U thst we itmuld look to its provl- legislation, for the fourteenth anHudaenr
IKnt “all persons, bonTof not only prohibits the making or enforcing

iB the United States, and subject laws which shall abridge tbe privUefss ^
thereof, are cltlteni of the the citisen. but prohlblU tbe states from de-

RtiTps snd the state wherein they re- I nylng to all perwns within its Jurladletlai
■ia»” Bt th* original constitution cltlsen- * the equal protection of the lawa
shin in the United States was a consequence Inchides Inaction at well as action, and d
ftr^rigmsbln In a state. Bv this clause this Ing the equal protection of tbe laws Ind
nM>f nf th^p« I« roversed. CltlseushiiTlu ^ the omlsalon to protect, as well as the onfis- >
th« TTnitMi StatMi 1* defined: It is made indo- tlon to pass laws for protection. Tbe dtl^m

rUitensblD in a state, and cltlsen- , of tbe United States Is entitled to tbe
whin in s state li s result of citisenship in forcement of the laws for tbe protection (

I

the Tinited Ststes. 8o that a person bora or his fundamental rights, as well aa tbe .
naturalized In tbe United States, and subject ment of such laws. Therefore, to ps^'
to Its iurisdlctlon. Is, without reference to against the Invasion of the dtlzen's foade-
aute constitutions or laws, entitled to all mental righti. and to Insure their, adequrte
the privileges and Immunities secured by the protection, as well against state legitlatioa
eonstltotioa of the United States to citizens state inaction, or incompetency, tbe amead
thereof. The amendment proceeds: “No ment gives congress tbe power to enfotee Ito

●state shall or enforce any law which provisions by appropriate legislation. Ad
■hall abridge tbe privileges and immunities as It would be unseemly for congreas to ia-

●of dtlsens of tbe United Statea.” What are terfere directly with state enartmenti, and
tbe privileges and immunities of dtlsens of It cannot compel the activity of state offieWh,
the United States here referred to? They the only apprt^rtate legislation it can mate
ere undoubtedly thoee which may be denomi- Is that which will <^rate directly on
nated fundamental: which belong of right fenders and offensea. and protect tbe rlgtes
to the dtlsens of all free states, and which which the amendment securea Tbe eitdl
have at all times been enjoyed by tbe dtl- to which congreas shall exercise this !»*■ ^
sens of tl»e several states which compose this j must depend on its discretion In view of «
Union from the time of their becoming free, drenrostsneet of each cate. If tbe eitixiim
independent and sovereign. Corfleld v. Cor- of It In sny case shooM seem to InterffW
yell [Case No. 8.230]. Among these we are with tbe domestic sfralrs of s state. It

26kei>.CAS.»^
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1st. That be did faleelj make, (orpe, oad
counterfeit and did cauie and procure. &c..
and did wiUingl; aid and aaalat Id (alkeijr
making, forging. Ac., a certain popor, partlr

printed and partly written, commonly called
a “bank-note." and purporting to be a note of

tbe president, directors, and company of tbe
Bflttte of tbe United States, and to be signed

by Nicholas Biddle, president of tbe said
bank, and by W. briWslne, cashier, which
—irt false, forged, and counterfeited note is
as follows, namely:

«D 15.402
“(20)

Mo. 15.402

(XX)

be remembered tbat It U «or the ^

r.b“bnbe^re“^"r.r'ot tr,^
Of sw«h. and tbe other rights ennmer-
in the^rst eight articles of amendment

Slbe°e;>n.riref .be yoU^ -
the prirlleges and immunities of cities of

EelteTsmtee, tbe. .bey

S protect them by appropriate
We are further of opinion that tbe a« on

which this Indictment is found^
of this kind, and that it U i«Stolation

appropriate to the end in
●  protection of the fundamental righto

uns of the United States., But it is ̂ egM

for further ground of demumr that
dictment charges the

apd distinct offenses. It tharg«
fcndantodid band and conspire S?
intent to injore, oppress, threats
data. etc. The weU-settled rule of CTimln^
niaadlng la, that the operatlre words of a
Criminal statute may aU be Iwrted
SSetment. connected by the
and ” and that proof of any one of the

chafed will sustain the
indictment Is framed under this
think this objection to it not
We are of opinion, also.

ment to sufficiently definite and certain J^e
describes partlcuUrly the

Indictment follows the Ian-
Our conclusion is, there

to this indictment

tbe

law

by It and tbe
guage of the law.
fore

**Tbe President. Directors and Oo. of tbe
Bank of tbe United States, promise to pay to
Thomas C Spotswood or bearer on demand

Pblladelphla, ^twenty dollars.
N. Biddle, President1881.

MUraine, Cashier."
->wltb intention to prejndlce one Bamne:

Dixon, against the form of tbe statute iz
made and provided, and against the

peace and goremment of the United States.
2d. Tbe second count charged that be "di^

and did utter and publish as true, ipass,
certain other false, forged and counterfeltec

paper partly printed and partly written.'
describing it exactly as In the firs

count. *^hlch said false, forged and eoun
terfelted note to as follows," Ac., (setting on
the note as before.) "with Intent to prejudle

Samuel Dixon, he the said Edward Hal

Ac

one

at the time he so passed the said false, for

ged. and counterfeited note, and uttered an<
published the same as true, then and ther^
weU knowing the said nots to bs false, toi

ged. and counterfeited, against ths fora o
the statute," Ac.
No eTldsDce waa offered under the firs

, that the demurrer
must be oTerruled.

Case No. 16,283.
UNITED STATES t. HATjL.

[4 Crench, C. C. 229.) »
Court Dtotrict of Columbto. May

Tenn. 1832.

GUMiuii. Law— Isdictusxt —Va«iaxoi -
FoaossT.

1 Unon the trtol of an iBdlctment under toe
11th ii^oa of the penitentiary act for the Dia-
Srt JTc^ombia. for uttering at

bank-note, it la not neceaaary that toe
iott Sw in evidence ahould comipond to
*0^ Md figure, with the note set ont m toe
todtounent.«wito toe following averment wmeto.
whito aaid false, forged, and wunterfcited note
i. .■%towi, namely.'' Ac., aetttof out the iwte
Mwhatim litWfttiiD, witb aU th8 wordt,

aSd Do^e^U. upon tbe face of to. note.
2. But if the forced note lo«

dictment foond and before the tri^ toe
muat be aatlafied that It correiponded with t^t
Kt out in toe indictment in m

Olreoit

cashier and preeident ao far aa that riiere wu
not'to tb- one. '.ny letter add^ or omitted
which would vary the aound of the name, and
that the note which waa paaaed had upon ita
ftSe the letieni “No" prefi*fJ <0 the number
15.402. aa ia ●let forth to the indictment.

The Indictment against [Edward] Hall con
tained two counts:

count.
Bv the eleventh section of the set of eon

of March 2,1831 (4 Stat 448), "for thgross
punishment of crimes to the Dtotrict of (3c
lombla." nsuaUy called the penitentiary aci
It to enacted, among other things, "ths
every person duly convicted” "of bavin
passed, uttered or publUbed, or attampte
to yt— utter, or publtoh, as true, any sue
falsely made, altered, or counterfeited pape
writing or printed paper to the prejndle
of the right of any person, body politic.
Ac., "knowing the same to be talsriy mado,
dtc,] "with Intent to defraud sneb person,
Ac., "shall be sentenced to suffer Imprtooi
ment and labor," Ac.

At the trial U appeared that the forge
note had been purloined from the dlstrii
attorney. In the court-room, since the b
dictment was found; and secondary ov

admitted, without objection.denes was
B. s. Coxe, for defendant, prayed tl

Instruct the Jury, that if they ebscourt to
believe, from the evidence, that tbe not
uassed by tbe defendant did not eotrespoo

woxtlB and figures, with that ast out i
indlctmeot then the Jury ongbt to fii

their verdict for the defendant

in
tbe

I llleportcd by Hon. William Craneb. Chief
judge.]
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like. Snowflen

opportunity to make that showinj: no ccss m;iy seem.

should be allowed the matter how thi

IS

n his chances of suc-

Annotntion.—Fourteenth Amendment as applied bv federal courts to

questions afTecting: nomination for, or election to, stale ofliccs.

The fundamental question present- of the volc*r.s.> Constitutional safe-
od in Snowden v. Hughes (reported guards jif this latter viirhl are con-
herewith) ante, 497, and considered taim*<l. m*t only in the Fcmiteonth,
in this annotation, is whether, and l»ut also in the Kifteenth and Nim-
iinder what circumstances, a eandi- leeiilh /Xmentiments. This riirht has
(late for a stJile ofliee may suecessl'ul- been Un' suh.n-i l «>r numerous aiuiola-

iy invoke the punranties of the I'niir- lions* ami is not eonsidi-red in llic
leenth Amendment in a federal court, present annotation.
a.s ajrainst state action which would <|neslion un<h*r annoUilion,
interfere with his nominati«»n or elec- whii-li is not only one of snhstatilive
tion. const itnlioiial law. hut alsn one Koitu;

In the jurisdiction Jif federal courts.®
will l)c considered in ennnection with

Theoretically, such an atUiek iiimn
state action may be rested u)Hin tlu?

{(round that the state has inlcrfcnnl, llie various clauses of the roiirteenlh
not only with the rights of the eandi- Amendment,
date for ofTicc, but also with tl>e I’iKht As a Kcnei’al proposition, it is man-

a eninlitiuii of reuislration or ri{;ht to

vole, 14 ALU 2C0.

Nineteenth Anicminient as adcctinc

lialiilily of women tu poll Uix under pre
vious ronstitutional or stalut«ny pnivi-
sions limited to male voters, 71 ALU

> See Harrison v. Hadley (lH7:i; (-C)

2 Dill. 22D, Fed Cas No. C.U57, where a
candidate for the office of associate jus
tice of the supreme court of the slat*-
invoked the aid of a federal court, inter
alia, on the around that some votei-s

wronafnlly oml fi'audulently di-were 1

prived of the rlaht to rcaistcr and vote.
●The followina annotations arc of in

terest in cunneclion with cniistilutional
question.s conccrtiintr Uie ritjht to vole:

Conspiracy to interfere with riirhl to
vote as within ft>il<Tul statutes «lciioune-
ing conspiracy ajrainst exercise of rights
under federal Constitution and laws, 107
ALR 1372.

® Where the jurisdiction of a federal
District rourl is invokeil on the pround
that a cniiiiuNeisy ai ises "under the
( !oiislitulioii or laws of the Dniltai
.'^laU-o” Il.SC.A S 41(1), 7 FCA title

S  -11 (1)), tin- facts allejr«-«i must
Hearly show a real and suiistanliul dis
pute as to th«> fe:lcral question on the
determination of wliieh recovery de
pends. the more allejratlon as to the
exisleiiri' tif siU’h
not real ami snhstantial and is without
ecdor of in<‘eils not heint; sunieient. See
27 11(1. 117, United .Slates CourU, § 120.

a question which is
Constitutionality of statutes in rela

tion to reiriRtratinn heforc vatlinjr at elec
tion or primary, 01 ALU 34!i.

Validity of rcKistrution laws, 4B L cd
214. While the Uniletl States Sujiremc

Courl is not deprived of its jurisdiction
lo ri'vicw a s(ale juilirineiit merely bo-
cau.se the stale court coininilted no er
ror in tliTitlinir the federal <iuc.stion in
volved, yet, ordinarily, an niqieal (for-
m«'i'ly writ of error) will he «lismisHCd
"for waiU of jurisdiction” where it ap
pears from the face of the n-cord that
ihc deeisiem of that i|Uestion was bo
plaiiilv riirht as nht to require arjrument.
See Tavlor v. Ueekham (IPOO) 17H US
.'-IK. 44 L ed 11K7, 20 S (It H'lO. 1009;
ami ('ave v. Misstiuri (191K) 2Ki US C50,
C.2 I. c«i 1>21. .”K S Ct :h"4. infra, under

Due process clause.” In aen-
U(^L 78, United States

headinir ’
oral, see 27

Constitutionality of discrimination ns
regards property qualification, or pay
ment of lux. us condition of riirht to
vote, 82 L cd 2r>7.

Constitutionality, conslruelion. and
application of constitutional or statutory
provisions which make payment of |io!I
tax condition of riirht to vote. 139 ALU
SCI.

Extent of power of political party,
committee, or officer to exclude persons
from participatinj: in its primaries us
votcru or candidates. 7(1 ALU IfiOl, sup
plemented in 88 ALU 47.'>, 97 .ALU (IK.'i
and 161 ALR 1121.

Validity oT stniutes requirinjr infoi-
mation as to ukc, box, residence, cU-„ as Courts. § K2.

68 L ed S09
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Indeed. a!5 Ibis court b:id cK-casion m remark, in substance, in ibc ease
of American ScIumiI nf .\laj;nelic I lealiuj; v. McAumdty tC. C.t m.: I’cn.

5f»5. 5^“). if ll’c tamrts conbl l»c called ni«m and l)c rcfiuircd to review
the fmilin*:s nf the rostmaslcr <‘.cneral in every caw of tins sort the
stattUr under consi<leraiion wotdd luH [irnvc to Ik- an cn'iricnl means- for

pr<*veiili»i}; llie niisuM- nf ilie tn.●lil^.
111 view of these eniisiderali<>ns, the ^●nn^l li«»lds that it has no rijrlit

to tyrant l)ic relief whieli ttu- cnmplaiiiaiil seeks to olilain. 'I'lie iiixlin;.'
of the I’osiinasiiT (ieiieral tliat tlu- cnin|>Ininant was cnj^aj^cd in a
sclicinc to nlit.’iin moiie\' thruii^^li the mails )>\- means of false and iratid*
ulent pretenses and repn*seiitati‘uis is one which this court is imt an*
tliorizeil to review or overrule, inasmuch as the fuuliii^j is based on
evidence which ciTtaiiily lends to sustain it. and in that event the statute
ein|K)wers tin- I’ostmaster tu-iieral to jndiie of its weiulu and sufti-
ciency. 'riu‘ bill of complaint is aceordinj'ly ilisntisseil, ul the coin*
plainanl'b cost.

cao I

fNITKli STATK.'? v. MimiKM ef iit.

ft'irrilit     N. I». .\l!ilfaiii:i. S, h. May M.

t. roNSTITITM.NAI, l.AW ItllOITS III' I'lTI/l-NS  I MtC A M'/ATMIN.
Till- rialil Ilf a i-iii/t-h In nreaiii/e miners, ariis.-iie. tal<nrers. nr persnii*

ill any iMirsiiil, as well as itie ri:rlil ni' iiuMvitliials in sii<-|i eallines in unite
fur llietr own iiii|irmeiiietii m- a<lv:iH>'eiii*’iit, itr tm- any oMier l:nvfut {lur-
|»»se. is a fimilameiilat riL'Iil nf a i-iii/en in all lr«H- ;:«iveriiiiii‘iiis; Jnu it
is_iml_ a neJil. tn'ivile;»<-. m- tiaiiiimilv :;iaiilisl la- se<-nre<l die
tTiiheil Sum’S. Iiy iis I liKisliiiM iiiii d|- taws, ami is lefl sulelv i«i tiu’ j.r
Its-iimi Ilf'file stall’s.

1*. SAMK biKK AXII I.Iin.lITV.
'file ^^●lll●1ls●l|||| aiiM’iiiliiienl «if llie feilerat (^l||'■titltlilltl. wliieti priiliiliits

a Klale rr.iiii <lr|iriviiie any |htsihi nf liis |He. lil-erly. nr |M-u|ierly wille
uiit line |inti-er-s el' law, aiMs iioiirm’.; In i|;n i’i;;|i's nl' any aeaiiisi
atiiilliei'. Iiitt merr-lv liirtiislir’s .-iiiiliiinnal -.;uai':iu(ii-s aeainsi any eni-niaeli-
ineiii Ity Hie slali-s iit>nn Hi" tiiii<laiiieiiUH riclils wliieli Ih’Ihii;; to every
etii/.eil as a nielilliiT <n sni-iely.

Sami l-'inMaiAi. I 'm ins .1 i immik riox.
I-'eileral ●'●mrls lane iin Jiirisitieiion to |iiiitisli n eoiis|iiraey to oiiiH-ess

anil iiiliniiilale a "ili/.en nl' Hie I nileil Stales in iin-venl liim rioio
risin-j Hie I'iu'lil lo esialilisti :
nf wliii'lt ●l■‘l■■llllalll■: Mere a1li
inlelll In liiMl'iler llilli !●> slln..i j||;' ;il liiin wil ll II |)isln| ;
ine eiitirely w illiiii Hm .jiirixiiHinn of Hie stale eoiiris.

()n I ieiniin er to I inlieliiieul.
'I'lie ilHlielinelll. rniiliil lllltler seelioli .’’>r>HS nf Hl>’ Iteviseil SUllllteS ft'. .S.

‘■oill|>. .S|. |‘.lll!. |i. nTI'JI. «nnfailiei| |\vn enllllls.
reiiil.-iiils. I'liai'les .Mnnre, William Itallilieer, .Inlni I'lianee. Heoree *1 ><■ Ismrll.
Lill lier K.-iyliiini. ami Slerliui: .'Shores. eons|iire<l lo iiijiire. oppress, imi] lie
tliuiilale tine it. L. Hns-r. a <-ili-/.eii of Hie Ihiihsl Slales. In |ireveiil till’ fr»H’
evereise ami eii.inyiiieni hy iiiiii nf a ri::ht or |irivile:;e seetinsi lo him hy the
('onstiliUiiin ami laws of Hie riiiled Stales, lo wit,
nf I'siahlisliin

Wni-loTs of A   al Mni|.ire. in llie i-oinily of Walker ami slate of AJa*
haiiia." ami llial. in     of Hie eonspirai-y. ami to efTis-l ils oii.lis-l, the
Uereiiilaiils iiiilawriilly assaiiliisl aial ia'iil said Hrei’r. e|e. The i«><-oiid eotint
eliur;;eH u i-uiisidracy uiiiuii’; dereiidniUs to iiijiir«>, o|ipreK.s, and Ihreuteii said

<e

exer
iiiiiier>. iiionii III II stale, hi the riirilii’raiM-e

ha*e i’ssaiihed sin-li eili/eii. willi
Slleh olVelise Is’-

I  I-

The lirsi eli.-irtii’d Hial Ha- d<>-

Ihe rl:rt)l uiid privliei;e
oi';;aiii/.in::. aiiil ]n’rl'<‘eHiis: a hs-al iiidoii of Ihe riiilei) .Mine
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r«»r hiivins. nii<1 lMfnns»‘ of Imk li.ninc oM-r« iKr*il the rlslif nnil prjvi-Gr***’f
1, w'Hiiiu’ II forlli ns «l»*s.riUr.| in tin- ilrsi iimi tlmt. Iti tin-
ox*snilloli of till’ «-oiis|iinn-.V. illicl to its nli.icc-l. tin- (|l■|l●||ll;lmh unlnwriilly.
ihhI wHli iimliif nron‘MMMi'.rlil. iis>unill««<l KjticJ <Jifi r with iiin-iit to imirilrr him
Ity nlHHKiii;: nl liim with ii iiistol. olr.
‘TIic dcrnicliiiitK ilnnurn’il mihslniithtllv on tho followiti:; ct-nninls; (]i Bo

lt iipiK-nrs from tin- Imlii'inicnl Hint tin- ri;;hl or )>rivili-;;i- c-lnitnoilrntisc
not s«-<-iin>tl to s:ii«l Itris-i' ns n ■■iti/on of lh<- Ihiili-tl SInliv i>y tin- roDNiimiioii
mill In^^'s thi'i't'or. mill Hint Knhl n>iis|tit‘ni .v niiil nsvnnll iliil iml violnii' niiy
jirlvllr:!'' <'l' liiniiniiil.v of n (■Mi/.i-n of Hh' iinll<*ii Sinli-s. (2l Tin- iiiiUrtiin-iit
kIiows Hum no olii-iiM' WiiK <-oniniilii*iI nmnnsi thr iTiiiiiiinl Inwv <■!' tin- rintiil
Sln1'*s. hilt only mi oni-tis<- nmiinsl Hie lnw<- of lln- uinli' ol Ahilininn Mil 'I'lic
Snilii'HiKUil nIiowk Hull this i-unrl lln^ no jniisilirHon In tr> miU inniiKh tho
ofH’iiXu '♦‘■I Hirlh.

TlioR. K. Ivoiilltac, Dist. Any., ainl X. I.. Su-clc, Assi. i)isi. AU}.,
for llic L'JiiUMl Slalvs.

Wtilkcr iVrey atnl W'. 1. (*riilil», fur (Irli-tnhnils.

JOXIiS, District .lud.yc (alter slaiittLf llu- facts as alnivc'). Unques-
tiiinably tlic ri;;lu of :i ciii/cn in or;;:mizc miners, jiriisaiis. lalmrcrs. or
persons in auv pnrsnil, as well as the ritjlil nf iinlividuals in sticli cull-
iiiifs to unite h^r their own nnpiovement and a«lvjinccnicni. or ior any
olltcr lawftil jiurposc. is :i ftmdamenlal ri;.;ht t>f a citizen, protected in
everv tree jiuvernment woriliy of the name. ’J'lic only issue lliis ease
present.^ Is. to wlial government, nnder otir conijilex insiitmions, is
coinmilled llte duly 1«» protect that rii;ht'

In ascertainin'' Ihe privileyi-s nr inmmniiies nf citizens nf tin- I’nited
Stales, as disiiii;;nislied frnm llie vi”hi.s whieli periaiii in ilie citizen of
the stale a.s sneli, and in what j.:nvermnenls. respi-etivel), their prtjicciiou
is commilletl, we must cnnsiili the histniy of onr insiiuiiions. as well a.s
llie Itmjfiia.tie of the t,‘onslinnion. .\11 w<-ll-infonnetl persons know lliai

ancestors hrouolit willi tliem from i●■u;ilJ^nd tradiiionary ))rivilcf;cs,
Ics hetween

our
jicrsonal ami jioliiical rij^lils.wliicli liad lieen ijained in siru;
Commons ami Kin;;, cniilinned hy repealed aeis nf  I 'arliameiil ami judi
cial decisions, and so Inn;; aeipiieseeil in that in lime lliey linally became
the accepted maxims nf i;nvernment wbiclt cniislitiitc the I’.rilisli Con*
stiuition. The kcvnlnlimi deprived llie people of llte Colonies of
none of these ri;'lil.s. but put tlicm more directly in their own keeping.
'I'hcir painful c.vperience willi the helplessness and incfhcicncy of the
government under the .\nleles of CniiiVderalinn eonvinceil the people
that their welfare and hap]iincss would he hesl subserved by com-
miiling .some of their powers, riglits. and liherties to a new govern
ment. wliich. as to sueh matters, slmuld he supreme and independent
nf tile .stales. Accordingly the pcni 'ic m' the United .^ttiles. acting
tlirnugh llu'ir several stale eonvemi-ms. crealeil the gnvcnnncm of
the Uj: leil Mates, with all iieetlfnl pnwi-r In enuduct their allairs with
other luiiiniis. In regnl.iie the rights of tlu- states, and the rights of
citizens of dilVeri’nl stales as ammiu lliemselv<*s am! witli the general
govenimeiit. ami some other mailers of common conccrti to the
jienple, athl cnmmin<*d to the m w governmetil all llicir jsiwers. riglus.
and liherties as to tlin>e eaiefidly eiiimierale«I matters, specifieil in the
Consliuuion of the United Stales, and reserved all the other rights,
powers, ami liberties tbereUjinre ciijnu<l b)' the people of the states to



r
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of tlic slTiic "ovpmtiiciUs. %Yh’ich retnainc^
●crc before, sovereign

the conventions
the keepine and protection
after the adoption of the Constiuit*<m, as they w
as to them. As tiierc was imich awwehension m

Inch ratifie.l the Constitnti.m. which omtaincd no bill of n-hts. that
the ri'dits of the slates ainl of tl»c jwopU- would he nndnl\ ircnche

In- the ijeiuTal y;overntncnt. the first G>n«;rcss i>roposed ten
amendments ; 'tlie resolutions snlmmihn^' them, rcciiin" that:

●Tlie .●«iivo.ni..iis of n inniilM-r of «ir.n-s l.nviii::. tl»‘ tim;
Ins the ronKlllutio,.. ospr.-sso.! .l.-sir-. 1.. or.t-r lo |.n●v..|.l '
or ohnso of llv i-.w.-rs tl.:il     .i.K lnn.iory nml ros n.-tivo
|K> loliliHl: nml im oxn-inhiic ll«‘ enoim! of irnMio «ntnlMiom-<‘ in tin. p«'C

●nt will Ih'wi hisnn* llio Iwm'liiriil omls ol Im rn-silum. etc.

W

IIH

These amcmlments ilcnied power to Conyress to interfere \yith cer
tain cmimermed ri-iits of the citireii. and -:ive certain conslmmonal
miaranties. as to the ri*jht of trial by jmy. etc. 1 he last two of the ten
amendments tluis pitiposed provhU-d that “the enumeralnm in tiic
Constitulion of certain rij:lus shall moI 1)C construed to <leiiv or ills-
paraffc others retained hv the peuph/' and that “the ]».wers not dele-
frateil to the United Stales by tlie t\msiitniion. nor prolnbileil by u
to the states, arc rescrveil to the stales, respectively, or to the people.
It is (initc apparent, therefore, tlm l3*e protection of certain n;rhts ol
the citizen of a stale, although he i« by recent amendments made a
citizen of the United States and of iIh- state in which he resides, de
pends whnllv upon laws of the state, and that as to a great nnmbcr oi
matters he must still look to the si.iies to protect him in the enjoy
ment of life, liberty, pniperty. .an<l the pursuit of liappincss.

Incvhablv, thenl wlien a citizen claims protection of a right or pnvi-
le“’C, as one secured to citizens of the United St“.tes by its Constitution
or**^la'ws, llicse im|uiries arise : 1 s the rigiit or privilege claimed granted
in terms by anv provision of the C««tsiitntion. or so ajiprojiriate and
necessary to the enjoymcnl <»f any tight or privilege which the Con-
stituti«m <loes specify ami confer citizens of the United States
as to arise bv necessary implication ? Is its exercise necessary or
propriate in the performance <il anv of tlie duties which the Consti
tution and laws of the Unite<l .‘Stales exact fmm its citizens? Is its
i)roteetion bv federal aniliority mvimi lo the just .supremacy of the
«»cncral "oviTtimeiil oviT anv inaUvr cimmhUed to it, or directly con
servative or proim.live of any of llw ends for which the Constitution
orflained the g«ivermncnt of the Unheil States? If the character of
the right or privilege claimed does not iK-rmit affirmative answer to

● anv of Ibesc intpiiries. it is clear tlie right is not derived from or de
pendent on tlie Constitulion, and its protection is not committed to
the general guvernnunt. . , tt ● . r«

It is no longer <ipc n lo iliscussimi or donht that the United States
are a nation whose jxiwers of govjTnmeiit, legislative, exectiliyc, and
judicial, within tlie sphere of action onitHleil to it by the Constitution,
arc sujircmc and paramnmil. Kvery rtgbl created by or arising.under
or de])endent u])on the ConstiUUum may be protected and enforced
bv such means and in such manner as C(«igress, in the exercise of the
correlative dutv of protection am! of the legislative powers conferred
upon it l)y the Constitution, may, i» hs discrctiiin, deem most eligible
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and best aclaj>tc(l to attain tljc ol)jcct.” In re Ouailcs ami T'.iulcr, 15S

U. S. 535. 15 Su]). Cl. i/io. 39 J.. li«l. 10^0; J-o^an v. L'mU'd States.
144 U. S. 293, 12 Stip. Cl. «»i7, 31) L. Jvl- 4-'J- Aimni" tiiv n^lu> ami

privilejjcs secured to cilizcn.s d1 the Liniu-d Slau-s, c.\|irivsly cjr im-
plietlly, which are grouped licre to show liow entirely (lilfetuit tlicy
are in origin nTu) nature from (lie ri;..:lit invi»lvc«l in

ri;;hl to vote for prcsitlential electors ;iml nu-nil>ers of Con-cri ss;

rijjht to hold anil seeU ollice under tlie federal I'oveniim in ; tin ri;.:lu

to petition Con;;ress for redress «^f trrii’vance.s. and to iuCy pnn;.

speak, or write one’s sejiiimenis, bein^: responsilile lor i lu- ahu-v
thereof, concerning; any ri^lii or matter committed in iliv federal tinx -
ernment; the ri^lil, «d his own \oliiion. to l>eeoiue a eiii/.ni m am

stale of the Cnion l)y bona fide residence tliercin. with the same ri;;Iii'
as other citizens n( ihal stale; llie ri:;lit of every jndieial or e<eennv<

oflieer or oilur persoti ett.:;a:4ed in the servin', or ke)a in the cn>to>',N
of the Uttilcil Sttiles. in the eoiirse of the adminisiration m jnsiice. I' l

be protected front lawless viitience; the ri.ehi i<> the privileges of tin-

writ of liabeas corjnis ; the ri;eht to uo to ami return from the seat oi

jjovernment; the ri'Tlil to resort to Ibe conns of the Ciiiied States;
the ri;.;ht to communicate to any eNecutivc oft.cer an> iniurinaiiun
which the citizen has of the commission of an olTcnse tniainvi the laws;

the rii;lu to entiraf^e in interstate commeree ; the rinlii to I'liier a home

stead upon file jniblic doinain. and live on it for the pnrp'

in;; the entry; the ri;;hl to claim the proleelion ' ●'
when on the hi”li seas or in foiaM.cn land'-, or in any place commuted
exclusively to federal jurisdiction; the riiriil lo he <'xeinpi irom di>-
crimination on account of race, as to ennaliiy liefore the law. ,snrfra:;e,
or service on juries; the riuht t«» jiass from one slate to any other for
any lawful purpose; the riylil to he free from taxes and e.xciscs not
imposed by ilu' state on its own citi/ens; ami the ri.ehi io l)e free from
slavery or iuvtjhmtary servitude, except as a pnnisliment for crime.

The power conferred tipon Congress b\' llie Consliiuiiun concern
ing tlu'sc ri;;lits. in some instances, as under the fonrieeiiih amend
ment. is corrective merely of iiivasion of them liv state law or aiiihor-
itv. l.;nder otlier provisions, as under the thirleeiuh am''ndinenl, the
power of C<ni!;ress is full. i>rimary. and direct, anlhorizine: not only
the annulment of stale l.iws aiua-coiiisiie to (lie liLihl seemed, inil ex-
Ifiidim; as well to legislation for the inoleetion of ilie ri:;lil. and )nni-
isliment of imlividuals who traiisyi ess its l.aws on the snhieci. It ileals
with tbin;;s. not juerely willt names. Trii
^31;. JO L. Jid. loiK). “If is clear that this ameinhiienl, iiesides abol
ishing forever slavery and involitniary serviimle. ;;ives jiower to Con-
;;rcss to protect all pi-r.vons within the juri'dieti'in of the rniied Slates
from bein;; in anv wav snlneeied to shoei v or nivolimiary serviunle,
except ;is a punislimetit for ei ime. ami in the eniovnu ni of that free
dom which it was the object iU' tlie amemlmen: to secure." rnited
Slates V. I larris, loo I '. S. 5 jo, 1 Sup. I'l. t-m. _7 I.. hid, j<>(i. Under
this amendment t'oiitcn-ss iias the nmlonbied po\\<-r to deal not only
with the laws which seek to .leeoniplisli the fnrhidden ends, but also
with acts of indivi-lual- ubicb l)rin;4 about llie same result, I'eon-

ease. arc flic

>-e 01 perieci-
oi ibe uovernnieiit

V. I'ennsvlvania. Kl I’ct.
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; Slanghtcrljousc Cases, iC Wall 30.
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Cases (D. C.) 123 Vvil C*7^

21 1.. 3')4- , 1 1 ^1.
The Supreme Courl rm-ntly «UxwrcNK

T
I  ● ● j roiislUiMi.*n u»' ■« hiUiUion tci rn-iUe n

":;:o t . uo.'iVn.ul.m Jl il - tiu-s. of tw *b.. .■x-u. -
of tlw crent inmers ussiuiMtl I0 ll. i.h':.iis ore u.lOMunte -
n,Hl »u U.m* nu-niis nl..„r w«s h ex|«*l.n« r. r.-1y for tho ’^^"1
oihIk. To UniKJw on II lln- imhtshU.v of r.*Hor1lii2 to menuH It ‘Utm**! ,-,„rs.'
wUlc'li juiotloT pivonmii'iit mny fiiniiHlt ««r witliholil. would remlor
umiirioUM till* rosult of Us iin-jistin's niM^Tlalii. «imI <tpiU<* a
m.oi- KovermnoulK whU-li iiilelit di«iw«d«l U* s,t ■
h"non,m1II.U- will. tl.r lul.pin«o uf U.o f-o-ltulloli.** lob L. b. o.U. lo b«l ●
<u. tnu, :a> 1,. VA. itwii.

H, therefore, the citizen is ohstnictc<l or intimidated by the
acts of individuals in the “free exercise or cttjoymenl of an^ \ ,
nriviletje secured to him hv the Coiistilutmn and laws of the U R
States," Ctnt.ttrt-ss may make sm-li ,.V. 1'eJ
States, and punish them m its cmtrts. Section 5508 of the Ke .
Statutes lU! S. Comp. Si. i<)Oi. P- ^71^] « a lawful cxcrc.se o t e
a.itlmritv ..t Con^rt-ss to lltat fml. It is to Ik itontc tn '
ever, that "the proteetion of this section extends to no other rifrlit
to no rip:ht or privile^je depemleitl <»n a law or laws of the st.i es.
object is to ;;uarnni> safety and i.rolcclion to ]>ersons in the c^^crcis
of riLdits dependent on tlie laws of the United States, inchidinj:.
course, the Conslituiiuii and treaties, as well as statutes, and it doc.^
not. under .his .section, at least, ilesif^t to protect anv other rijrhl.
United States v. W acMell. 112 U. S. ?J. 5 Sup. U. ^(i, 2^ L. l-.d. C73.

'J'lu- ri-hl or priviU-e here inv.dved is not «rrantcd in terms to an>
citizen of the United Stales hv anv provision of the ConsiUulion. It
exercise is not necessary to the eiiinymcnl o any riK it or pnvdopc
whicli the CmistitiUion does .specify and confer. It docs not resu
from relations of citizens of the United Slates to the povtTnmcn of
the United States, as needful or pr<M»<-*r *0 discharge of any du^
the citizen owes it. Its protection is mil essential to He
of the ■●vneral government over any matter committed to h b
Consliimi.m, .u,r is its cnf„rs-nm-nt :i |.ropcr mc.-ms to nnv «u w mh
the Conslitnli..n ordained the povemment of the United States to ac
complish. 'I he riplU has not been ass;iiled or invaded under ain state

■ Jaw or l.v am slate authority, or .m acc«.mit of race, color, or pr«-v>oi
comUlinii of M rviiude. or in any ..llier wav than by > ,
itnlividnals, l low. tlieii. can such an ..fTense fall within the crmnnal
iuris<iieiioii ..( Ilie e.iiirts of the Uiiite.l Slalc-sr

Th<- U.Misiitminn <d the United Stales, as we repeat, left he imwcr
ami .lutv .0 pn.lecl life, liberty, pn.perly. the pursuit o huppnicss
freedom'of speech, the press, and reli-pious liberty, ami the ripiit to
order persons and things within their borders for the protection o.
the health, lives, limbs, morals, and peace of citizens, save as the

them impht he disturhetl or cJc-orijrinal power <jf the stales over



c:ir»MOOUKUNm:i> v.

sirovc.1 l*v tl.c s,K-cif.c u-auts «>f i-w.-r t«. tl.r p. nrral CMVcrnmcnt
wiicrc ll»c Coiisliuilioji Inmul llimi—m ilu- »mIiisivi Uri-pmu' ami
nnwcr of llic siaic—ami .UnUa Uu’ any rcspon-

Libilitv for or power over tliein. Kirelus lila- llu-<c «lo n..t an^- »roni

the Conslitmion of \hv Vu\\v^\ Stau-s. an.l an- m no wise .lei.emkm

upon il. Provisions of llie ConMimiioM wlncli nkr t<; ri-lus like
these arc mcrciv in recognition of rielils wliieli exisieil heiore Uu- ;:o\ ●

ernment of the Uniteil States was n.rnn-<l. in alMlieation oi power in

the “cneral ;»ovenuneiil to inl«-ner<- with or iiiva>li them, ami ni some

instattce.s iiUcmle.l as a Ineakwaler against tlu-ir imasM.n J.v slate

p«)\ver. As saiil in Unili-«l Stali-s v. CrnikshanK, o- f ● S. 55.1, J3 1..
E<\.

I  iiilii 111'- I'liiuii mi

williiii (li'-ir lMUinil;U-i<-s in lli<
111 liv IIm-ii'

● full'*-
vit.v hilly i»r III*- slitli’s wlii'ii lli'*'

«|i*r III'- I■*●M^>^n1lllull wjis III |.iuiii-i :il1 i"-i
,.uiMV»iK*n( 111 lliMM- im:ili. iial.l*- n-_lii'‘  « iHi .-n«l*
n-.-iilur. hi lli.->'- as i-iuariP   |ia I I i-iilar nirlil li-o- miv..Io-.I. IIm
pii-eill lllm●n●llll●●llls lu IIm- r.iiisimiluili liavi- iiiaih-     in lli«- |hh\.-i m
■ liiiv ol III'-     «mi*i-iinn-iil. Tin*         wlinli |●l●●l|ullns
II SHIP' rium ilejiihilie 'an.' |ll●I●sllll ul' III'-. Iil■«●'●ly ni- |■|●utM●rl\ williuiil line

III lln- rielns oI' ciiM- «-ili-/.i-ii aeaiiisi aimllicT. lulliin»'-'*ss «l' law.' mills mil hill., , ,
Miiiililv hiniisln-.K     eiiaiaiUn-s aeainsi miv    lu lln- snm-s
UlMili the Imnlnm'-iilnl l-lelils whi'-li lit-lmie 1" '●yyiy c-iii-Ai-ii as a uieaibcr ol
Bociety." UuIuhI Sian’s v. I’riiU.sliaiilv, !rj U. S. ●sil. 'J.5 1.. uSS.

In that case it was hirllier saiil:
●XVilhln IIh- s.-u|m* of ils |H»wc*rs ns inmnnTalnl nml «l'-nn''*l. lln- e«iv.*riinifiit

lilt- slali*s. lull ll●-.\llll■l It lias im>rt f llie riiiUil Slali’s is siiitmin- anil al«ui-
i.xisleli'i-. It was ^●|-●●«●l^●ll liii- s|ii-.-ial |.ni |hi-.-s.  I i-ii.lmo-il i\iHi all i-iwi-i

iiK    anil lla-   mils   "1 IIm-     Mm-     lia. n.
vii-w. h eaii iMMllM-i- erani iiur Ms-uti-    l-l(l/.●n' ani nehl ui inolh^'
lirtt extiinssly or liy imiilhalhin iila'-iil miil*‘i- ils jm-tsilM iMiii,

If. as c'intemU-«l liy the -,.;ovennm-nl. roitei'"-y has p.iwer to jinnish

conspiracies to ))reveiU thi- esercise of ii;^hls like ihai here nivat eil.
it lias eiiiial power to ptnnsh imlivi-lnal aeis havin- th-- same eml m

ll could invaile the whole domain ol the iMnneiiial codes ol
act of lawless violence directed aijamsi

view,
the states, and jiimisli . . . ...
the cnjovmcnl ot am ri.i,dil concerning; hie. liheriy, and properi), or
the pur.siiit of happin'es.s. 'nie .r.itlmrity and duty of the states m the
preinises woiihl he transferred to the iederal liov.-rmneni. wheiieyer ●
It le-dslaled as to them, and violalions of Us laws as to such njilils
werJ'ptmishcd in its cmirts; and that uovernmeMi. eonirary to Uie
desi'Ui of the C’onsliliilion of ilie I niied Mates. \v<mld have at leasl
concnrriiit jurisdiction with the stale uovernmenis m presmlmi;; and
ntmishim: ollen.sis a-ainsi riyhls whose inoteeiion was never corn-
milled or inlemled to in- commilled to the I mietl yj'
coitlrarv, e.siiresslv left to llie i>ower of the slates, f. ml Kii;nis (. ascs.
MX) 3 Sup. Cl. iS. 27 I.. I’.d. S3.S; Slaii-hterhonse Cases, 10 :
Wall. ai L kd. 3'M; United Slates v. C'ntiUsliank. <j2 U. S. 550,
23 L. ivi 5SS. '

‘ All wlio value the hlessin-s of jnslice adnmiisiered wUliout respect
of persons, and who love lioeriv re'.jnlaled hy law. will share in tlic
re-'rel that act.s like those diselosed in the induimeni can liapiien tn
oiu- miflsl. anil that apprehension i-xisls that lln- ri'.d't h«-re dnimcil.
which is (Icpendcnl solely niH.ii the laws of .Mahama, will not he vin-

ev<-r\
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\Vbc*tluT those np-tlu- iriliniw1> ■●'''f lhis state.
Ik- woll <ir ill f.HiiMlo.i. ia m<wlcl bo a U->s evil to sootciy

m- mm-ilrosM-il Hum I-. ««in‘ jnnsdictum to ptmish Ibc

<licato<l nntl onf<'ro«-i1 in
probon.siiins
n> loavo tin- \vv

lro'Voli:ir-;o.l oann..t onisnioiTio an .ifTonso a-amM tbo l:uv<
,,f ibr I niio.l Staio>. llu’ doimtrr.T- wdl be susiaim-d. aim an ordo

'll ibal the dolonilaius ”*» bonce wit.mill day.will be i-mori

Wll.SnS ft !il. V. rillfACo l.rMI’.Kl: .t; TlMtlKi: <'0. cl at.
Jklairli -JS, lt*nl.)H ir. iiil I'uni-l . 1*. «'nlHrsnlM,

N«i. 'IJliTT.

1  < 'oNs'l'Iirt TI«*N ttKl KHI XIT T«* SI \r. , 4 - .l..iTrf
\  .i.-.'.l    in tin- f.wn sW,- «r lt.-iivi-r. m:n1.- piirciKml t" "j)

,.l 111.- i.ini.;,!.. .in.U-.'. .●nl.T.-.l j.ll.T P.-nriiiC nii XU<- Soiilli

riHi-r. as     nia|> nH.-vi'.'.l In Hwr.-in. a l«irl

■  «iHrh ii iroimsi fj:. ivviii i. wuK iho

p.‘iili..M. r. .\l 111.- Iiii»- '*"● map w as   to. It \ ‘ \,,,i tpf.
L

W-stl
S||-.'l .III

i   ,o , nr.v.-Uv l.s-ai- Ih- ..M 1-1 Um river, wliloli hml
l.v II.Hi.ls. .\.-«unlinu      ‘ '"'>1'. ●' "'.T/  i ll.v

tmm IlK-     111.- m-ar. .. iH.iin wlio.-.- ll wmll.t l«- ‘ ^1,
ii„. i..,uiuiaiv eivoii. I.IU 111- i»M ..f ''V\,Vi i./S
was IMS..I SI.M1V.-.I ii l.i IM- V. i-y m-at- III- sin-*-!. tli.it It
I...     I Ilia. Ill- .liMl^-     I .-

    I  - ,..,,,1.1 III- clis.a.MTs Uiv. ii ill lla* .l.-s.-nplinti l«- iem.ro.1 i"
      " , . ,1..- i-iv.f l-a. Ill- l.-aii-m ni whi. l. was iiiM--r-

liiml worti of ●

£■

ii<. ● rilx-.l ill- laii'i i.y in-P-s

>●

c:ii;s- 111' Ilir- fi-l-r-n-
1:hu. ami ilml Hi- .l-.il iiin>l -.m^l-i wsl as iiiiiv.-.vin;: im

I—I (rum 111- sir.-'-l.till.- I

On trial l«i iIk cnirt.Aciion in l''.ii-otim-nt.

U. [ I. r.ilinnro an.I j.'bn D. l-'l-iiwn:. {kit pbinlifTs. -
i-;iim-r 1-;. W liiuo.l. lor tloioiulams.

1 1 M I [-'l''r liisiriol lii'lt:o. 'I’liis is an aoti.m of cioetinent to re-
cm-.-r liio iinssessinn Ilf laml in Dm oitv ni Donvi-r. ibe description ^
wbioh will ^■●■i.i apiioar. IMainlilTs elann DDo under a tlood issued b

● A. I'lini-b. piMliali- iinlito -Vratedmo nninty. b> I obiuh . ●
17. iS;j, ^oMiMianl to an not of Assomiii)

a, i,.i , x. .i l-. bnuri S. i.S;j i .\iinli Srssi..n. p. i«»i). I ’olmab '1 nwN
,.mdo a pi ll   !●. Il.o P«-.).:iio pnbio oi ArapalwK: ooliiily, m wbicii
si,.- .loolaivd Dial sin- bold, imdi-r doo.l from .laeob l).iwm«r,
pn,l,.-ii- jn.l-o, of .Into iflli Soplomiu-r, iSfs». lan.i doscribod as follows.

●●K,.;:iuiiiiie al a puiiK U.'. l.-.-l    Hi- imrtliwi-sl .-..ni-r uf I-’ »'m1 'Vjlli:ilM’;
Sir.-|s; ll●.●n-.● al.m-.: Hi- w-sl si-l- ul' K s(t-.i*l U> l.as.s-lt ^ ‘
tli.-iMv w.---rlv al rielil aii-.:l.-s will. V sln-.-l I-'-, f.-l ; lli-ii— wiiiHiorp «» n

,,m-all-l will. I' slr.-.-l 1S.‘, 1—1 : .aKh-Hy I'J.. F—I to tlio pluot 0
l■l■;'illtlillU."

Sbo Ilioii dosorilK-d cortain bnproviimnts which .she bad made on tb«-
and iloolarcl that sbo bad cM.*nipiod the .stmic .since Jantiari

I  iStj. in -0...I faith ami in i;.:m*ranco of any atlver.se claim.
UiK-w mil will' her lillo was cba!lc«sc«l, and prayed for a deed to n

of

i(-nr\
rrn;i '.. ol’ 'I:il- ^'●<■l'i'●'lll"■|■

protmsos



PETITION OP SPnOULB
I* r. to3

pA.Super. 544, 174 A. 795. «nd accordingly [5] The automobile is not the instnimen-
the court r*id not err in insinictinc th*^ jury ulity or property invo.ved in the wrongful

act compiatn;:d of and charged with
iviost of the other reasons for a new s^-onsibility therefor. wii’ in the meaning of

trial grow out of the allcpcd erroneous section 13 of tlie Practice Act (12 P.S.Pa. |
instructions that the agreement was a bail- '^2). The averment of ownership c! the

auloinobi’c by ibe plaimiffs w.is not merely
a formal all«-i;aii.m, but a vual
●■vlilch the jilaiiililT
order to establish a wrongiul taking bv
Ihc defendant. The averment of ownership
of the automobile in this case could not
be adiniiicd under section 13 of the Practice
Act and the court proocrly refused to admit
in evidence this averincm.

995

to that eflecL re-

inent lease.
averment

was (diligcd to prove in[2] Another reason for a m-w trial stress
ed by Ihc plaintiffs is that the court erred
in refusing to admit paragraph 12 of the
statement of claim for the reason that it
is not denied in the afTidavit of defense.
The twelfth paragraph avers that after the
sale thr automobile bcc.-unc tlic property \
of tlie plainlifTs. The aiTuiavii of drk*nsc ..
makes an effective denial of this paragraph. , court has carefully considered all
It denies that Cook owned or lawfully pos- 'c^sons for a new trial and is of the
sensed the automobile and avers tlint the ^1—y ^fc without merit,
defendant owned it at all times complained
of and mat the sherifT at no lime delivered dismissed, tlic motion for a new trial

is overruled, and a new trial is refused.

And now, liic reasons for c new trial

possession to the plaintiffs.
The plaintiffs further contend that be

cause the affidavit of defense is made on
information and belief only, it is totally
defective and the same as if no affidavit
had been filed; and that under section 13
of the Pennsylvania Practice Act (12 P.S.
Pa. § 412), paragraph 12 of the sutement
should have been admitted as an aver
ment of 'tlic ownership or possession of ilie
vciiicic, machinery, property or instrumen
tality involved” whicli was nut denied.

iwiSy

Petition of SPROUtE.
No. 54295-Y.

District Court, S. D. California. Central
DIvisiuti.

July 0. 19CJ7.[3] The purpose of section 13 of the
I'racticc Act is stated in I'kinigan v. Mc
Lean, 267 Pa. 553, 558, UO A. 370, 371: Cltlaeiu c=>3
"Doubtless the legislative intent was, in The basis of dtizenshin in the Unit-
the absence of contradiction by allidavit cd Statcr~Ts the Emrlisli doctrine under
of defense, to dispense with proof of ccr- which nationality meant birth wiffiin al-
tain formal averments as tr the instrumcn- Icgiancc of the king,
tality, or agency of the person, involved
m the occurrence and charged with rcs|>on-
sibility therefor—nut to relieve a jilainiiff
from proving the vital averments of his
declaration as to injury, negligence, dam-

See, also, Chartap v. Lepov',

Z Allens C-'^CO
Tile cumrol over naluraliz.'ttion, vested

in Congress by the Constitution, gave it
power to enact laws graining citizenship to
aliens residing within the United States
and thereby conferring u|K>n th

ages, etc
em all rights

of native-born persons (ConsL aru I, 5 8,
cl. 4).

87 Pa.Super. 4(>6, 469; Gledic v. Salinger,
37 Daupiiin Co. Rep. 55.

[4] The averments admitted under sec
tion 13, in the absence of a denial, are
formal averments of such character as do
not tend to establish the wrongful act com
plained of and are not usually of any siil>- 7;
stantial contest Even in the absence of an
ai1id.*tvit of defense in trespass cases, the
plaintiff cannot take judgment, but must 4. Allens 03C8(I)
prove the material allegations, including the
commission of die wrongful act

3 Allens C»68(?)
The declara

A uerson d

tion of intention to become
a citizen does not confer citizenship, and
deci:<rant, though he acquires inchoate na
tionality, remains an alien until ,inturaliza-
lion is complc'vd (8 U.S.C.A. § 373).

ocs not become a citizen
of the United States until procedure of



10 FEDFiRAL SUrri/BMKNT
one L

r«»;«n his been fully complied ration was not followed by naturalization
naiunliatw" fonner »● during her minority, and woman did not
,nd ti«lc m me United States requisite time

tionahty ai^ of court havinc jnrislic- before and after majority or take oath to
signed by juR support Constitution but resided in Cana-
tion (8 U.S.CA. I 373). 22 years (8 U.S.CA. 7. 8. 3C9;

6. Allens «®68<2) Rc^..St. 5 2167; Treaty with Great Britain
A person declaring his intention to be- Sept. 16, 1S70, 16 Slat. 775).

remains an alien tnitil n-nitt-comc a citizen
ralization is completed, even tliouRh Unw of

on
e$

Petition denied.
6. Aliens ^68(2)

The riRhi.s
of intention to beromc a citizen arc strict
ly construed (8 U.S.C.A. § 373).

7. Allens 068(1)
Where a woman

flowinR from dcclarattem

seeks rc.storatkm «

C. W. Buitz, of Devils L.ake, N. D.,
Cor jictilioner.

11. B. Terrill and Alhcrt Del Cucrcio,
both of Dis AurcIcs, Cal., for tlie Natu
ralization Service.

f

citizenship, lost thrmiRh marrwjp: m aw YANKWiai, District JudRC.

alien or throuRh hnsliand’s loss Sproulc. to whom we shall
ship, under suuite refer as the petitioner, has fi led a petition
compli.-ince with certain {,„ naiuraliz-ation under the provisions of
fore she IS rcp,ainatcd. c<.iistmci«.tt^ scciioii  4 of the Act of Septemher 22. 1922
doubts exist, in.isi be in favor of guvem- 1021-1022). as amended by the
ment (8 L.S.C.A. § 369). ^ 354^ 5 2 (a)

8. Allens C=GO 8 U.S.C.A. | 369). which reads:
N:ui"u:ilily once lost cannot be rcstor- ●●$cc. 4. (a) A woman who has lost

cd except through naluralizaiion. United States citizenship by reason
„  . .. of her marriage to an alien cliRible to citi-

Thc statute under which women may zenship or hy reason of the loss
seek to restore citizenship lost thnnorh States citizenship by her husband may, i^f
Lrri-itrc to an alien or throuRh hasfaaml's clipblc to citizenship and if she has not
I^ss of citizenship evidences co.iRressinnai a«x,u:rcd any other nationality by affinna-
intention to facilitate restoration of nation- live act. be natnralucd upon full and com
al ty of women who come under it (8U.se pletc comphance w.th
^ I of the naturalization laws, with the foJlow-

ittjj exceptions:
10. Allens C=CO(l) _ *'(1) No declaration of intention and no

AwonianscikinRrestorationofcits7.cn- ,^if,caic of arrival shall be rcquircti. and
ship lost tiirmiRh marriape to an or residence within the United
throuRh husband's loss of ciiizrnshq» must within the county where the pc-
show compliance wiiii statute providinR^fiff titifin is fi lcil siiall he required;
restoration umlcr such circutnsluucis (S» U.
S.C.A. § 3.W).

●*f3J 'I'he i«eiiiion nei-d not set forth
ih.it it is i)>e inh tiiion of the ]»eiiiioiicr to

permanently within the UnitedTvsitle

States cannot, by conferrinR nRte to Sutes;
aliens into United Suits caii- The petition may be fi led in any

onnrt haviiifj naturalization jurisdiction, re
gardless of the residence of the petitioner;

"● , -(4) H fTom
fatlicr's declaration of imcnlion during Imr l»on. at ihe time C-
minority and seeking restoration frilto- »
ing death of her Canadian husband, never petitioner has appeared
became a citizen, and hence could not be re- amination, the petition may
stored to citizenship, where father’* dccU- tiine after filing.

M. Aliens <^C0

vote, turn
zens.
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rEDQUki. scrrLHMnNT10
998

.  . w can- tndicisl nrnnounccmcnts lacked irntformliy.

In the liffht of Jw^omcr Ncvcnhclcss, tlic better reasoned ones fol-
sider the grounds lowed the general rule of international law
relics in seeking natura .. . ~ , cfncciallv when’the marriage was followed

The act under which the petition n Wed ^nno'val of the wife to the country of
seeks to restore citizenship to women ̂ o. h„s],ancrs hirth. Ruckgaher v. Moore
having been American citizens, by birth (c.C.N.Y.19nn) 104 V. 947; In re Fitzroy

naturalization, have lost it through mar- ;D.c.Mass.l025) 4 F.(2*l) 541; In re Page
riaee to an alien or through the husbands ^ Cal.l92f>) 12 F.(2<n 135; In re Kraus-

loss of citizenship. n,anii (D.C.Mich.l92S) 2S ^

or

From the beginning of our national re Lynch (I).C.Cal.l9_ )
life legislative bodies have sought to rcc- To me, the principle dccla^red m esc .
o^JeThe right of American .cans well grounded. This no only be-

patriate themselves, on the one Kind, and, cnisc it applies a pnncip e o a\ ^
[he other hand, to preserve t« tl««c who T,i„d throughout ihc cv.h/rd world, hu

reside abroad without actually expatriating also hecause it is logically soumL 1 i
themselves the right of American citizen- true that, the disabilities under which a mar-
shin against the claims of countries of their ried woman labored at common law di no
residence. Thus we find that in 1786, Vir- extend to her political status. Shanks ,

pnia parsed an act prov.dins .hat »ty Du,»n. (1S30) 3 P«. 242, 7 L.Ed. ̂
citizen might relinquish his citizenship and Nevertheless, when marriage to an alic
deoart from the commonwealth and occurs, by the law’ of most countries,
“thenceforth be deemed no citizen.” See nationality of the husband is conferred up-

Scott’s Cases on International Law (1922) im the woman. If the marital domicile con-
154. On July 27, 1868, the Congress timies to he in the United Slates, there i.

of the United States cnacied a statute (15 reason for applying to the woman s status
Stat 223 rS U.S.C.A. §§ 13-15 and notes!) the presumption against loss of natinnal«r>.

claiming American citizenship for Amtrri- \\^x when the woman follows her husbauU
can citizens residing abroad and disavowing to a foreign country, in which the nation-
claims of foreign countries to their aV ^lity of her husband would be imposed

Icciance See 8 U.S.C.A. § 15. Thmngh ^pon her, she has severed the last tic which
a^scrics of treaties, beginning in 1S6&. i,ouj,d her to American nationality, tne
known as the Banccroft Treaties, tbis of residence in the country of her na-
right was recognized, as were also tbe re- rivity. There is then no reason Ictl for
cinrocal rights of the contracting conn- allowing her to maintain a double aJic-
tries to reefaim the allegiance of nawmiiz- pancc. In following her husband, she
cd persons who have returned to the emm- must have said, as did Kuih of old . i or
trv of their birth and resided therein a whither thou goest. I will pi; and who e
certain length of tttne. In IW (.34 Stat. .1,„„ l™lgettt, I will lotlge; U.y P^plc ahn l
1228), the law was enacted un<lcr which he my iieople, and ihy God m> God.
a naturalized citizen forfeits citizenship if 1:16.

(subject to certain exceptions) he resides
■within the country of his birth for a period recognize a  reversion

on

The diplomatic precedents which seem
of nationality

of two years or in any other country for die return of the wfiman to the Unit-
a period of five years. 8 U.S.C.A. § 17, j.j| states after death or divorce (3 Moore,

one of the uni- Intemaiioual Law- Digest, PI*. 4.tW156) ;1o
chan-c of n«)l cominaml appnival. I hey arc admm-

”  ' in noiiiulversary
With regard to women,

rsally recognized methods f'lr
dcpurimeiit of-
nature of their

nationality is marriage. Practically all istraiive
European countries, a large mimhcr of pTocvethnj.s, htf e

.1 ao„ht, m lav.

si™, and Persia, confer upnn the wife the of Anter.ean cmenslnp.
nationality of her husband. Fauchillc: ^ when we arc dealing with a }u-
Droit International Public, 8 Ed. (1922) jiici.-i! proceeding, under a special statute,
voL 1. p. 150 ct seq. ●which retpiircs that the applicant show com-

In the United States, prior to the Act pliancc with certain
of March 2, 1907, no statutory enactment she is t^c Gov-
existed imposing upon American women doubts m ’ Lynhaw
the citizenship of their husbands. The ernment. See Ilauuisicm x-y

VC ilelcniMiiatums
state



PETITION OF SPnOULE
IS r. ft«pp> SM

nfi79^ 100 US 483, 25 UEd. 628; Swan by authorized to vote for and choose del-
& Finch Co *v United States (1903) 190 cpaics to form conventions in said proposed
U.S. 143, 23' S.Ct. 702. 47 L.Ed. 9S4; Zar- sutes."
tarian v. Billings (1907) 204 U.S. 170, 2/ The elective franchise in the territory
S.Ct. 182, 51 L.Ed. 428; Tutun v. United was extended to: (1) Citizens of the Unit-
Stales (1*926) 270 U.S. 568, 578, 46 S.Ct. ed States; (2) those who had declared upon
425, 427, 70 L.Ed. 738; United States v. ^ath their intention to be such; (3) those
Schwimmer (1929) 279 U.S. 644, 649, 49 ^,l,o i,ad taken an oath to support the Con-
S.Ct. 448, 449. 73 L.Ed- f^9; United Stales stiiution of the United States; and (4)
V. Rodgers (C.C.A.3, 1911) 185 F. 334. to persons who had been declared by law to
And sec 3 Moore, International Digest, § ciiiznis of the territory. Territory of
413. Nationality once lost camioi Ik- rc- r.iliiical C«kIc. § 47. Lcvisce's Re-
siored r-xcept ihrough naturalizalion. Fan- of the Territory of Dakota

chillc, Op.Cit. 879. i,sS3. ]iy the Consiitiiiion of North Dako¬
ta, the v<iiing privilege was limited to male
persons over the age of twenty-one, who,
m addition to satisfying residential re-
cpiirenicnts of one year wiihin the state,
six months wiihin the county, and nine

ty day.s wiiiiin the precinct, were, (1) citi
zens of the United States, or (2) had de-
ciaretl tluir imemion to hccomc citizens

Wc do not believe that the petitioner coitjorutiihl)/ lo the naltiritlisaiion lows of
lltc Uiiih tl States. Constiuiiion of North

00b

[9] Tlic act under which the application
is made evidences the intention of the Con-

facilitaic tlie rcsioraiinn tif nation-
who come under it.

gross to
ality to women

[10] The burden of showing compliance
with it rests upon the applicant in each in¬
stance.

here lias met Uiis burden.

[11,12] She claims citizenship through Dakota, g 121.
her f.-itlicr’s declaration of inieuiioii (which By section 128 of the same Constilu-
was not followed hy naturalization during ^jon, women were allowed to vote at school
iicr minority), the Organic ami linahitng (..jcciions provided they satisfied “the qual-
Acts of the Territory of Dakota, and the jfjcaiions cnnmcralcd in Section 121 of
doctrine declared in Boyd v. Nebraska ex ijjjs article as to Of/c, residence and citizen-

rcl. Thayer (1892) 143 U.S. 135, 12 S.Ct. j/,,/,/' (italics added.)
375, 36 L.Ed. 103. Section S of the Act
of Congress of March 2, 1861 (12 Slat. 23‘X
241), providing a temporary government
for the Territory of Dakota, provided:
“Sec. 5. That every free white male in
habitant of the United States above the 'T. All persons born in this state and ‘

age of twenty-one years, who shall have residing within it, except the cltildren of t
liecn a resident of s:u<l Territory at the transient aliens and of alien public minis- .

time of the passage of this act, shall be lers ami consuls;
entitled to vote at the first election, and

Section 13 of Political Code of North |

I Dakota provides: 1
“Who arc citizens. The citizens of the i

state arc: i

2. All persons born out of this state
shall be eligible to any ofiice within ilie s:iid vvho are citizens of the United States
Territory; but the qualifications of voters ;,„j residing wiihin this state.” R.C.1905,

and holding o/Ticc at all subsequent dec- § H; U.C.1.S95, § 11.
tions shall be such as shall be prescribed by

the legislative assembly: Provided, That
the rifjhl vf suffrage and of holding office
shall be exercised only by citizens of the
United Stales and those who shall have de
clared on oath their intention to become

such, and shall hove taken on oath to jii/*- § 16.
f>ort the Conslitnlion of the United Stales.
(Italics .added.)

Section 18 of the same Code provides:

“I’ersons not citizens. Persons in this
state not ii.s citizens, are either:

“1. Citizens of other states; or,

“2. Aliens.’ R.C.1905. § 16; R.C.189S,

Voting and citizenship are not necessa
rily coexistent. One may be a citizen with-

SectUm 3 of the Enabling Act for the out having the right of the vote. Women

Dakotas, approved February 22, 1889, pro- were such for centuries. At the same time,
vided, in part, as follows: "That all per- the right to vote docs not confer citizen-
sons who arc qu:ilif>ed by the laws of said ship, and states cannot, by conferring it.
territories to vote for representatives to turn aliens into citizens of the United

the legislative assemblies thereof, are here- Stales. City of MimicapoHs, t. Rcum,



10 FI3DBKAL SUPl’LEMENT

«ftwevcr repeatedly, hi our his- Uiry service and served as a soldier of the
■  ..imiitinff new slMcs into the Federal Covermnent to defend the fron-

fery, ● .f United Stages tier from on allack of Indians; in 1866. he
Union, the Co pr g^^jectiTe natnrali- was elected  a mctnlwr of the Nebraska Le?-
^  ,gt admittinff islature and served one session; in 1871, he
sation. ini5 ^ Thayer, was elected a member of the convention

Nebraska, rclatinc to the annex- which framed the State Constitution; in
’ V'Texas flisaissctl in Cotitzen v. I8S0. he was elected and acted as president

●  4 nyooi 179 U.S. I9l, 21 s. of llu* city council of Omaha; and in 1881

45 I Kd 148 The effect of acts an«l 18X5. resjicctivcly, was elected mayor
2'fwi character is thtis stated in Boyd of that city, serving in all four years.
* Thaver supra, 143 U.S. 135. at page From 18.V> until t.hc state was admitted.
TyO 12 set 375, 385, .36 L.E<1. 103: "Ad- and from then to his election as Cover-
mission on an equal footinp with the ori^- nor, he Iwd voted at every election, terri-
inal states, in all respects wh.atcvcr. in- torial, state, mttnictpal, and national in
volves equality of constitutional rijrht and or to tke admission of the slate he had

power which cannot thcreaftcrwanls l»c rotni the oath of ofTice required by latv m
MntroWd. and it also irnwhes the adaf'tiou e$t/rrinn uf>on the duties of the offices he
as eitieens of the United Slates of those had filled and ssvorn to siiff>ort the Consti-
whom congress makes members of the po- tutinn of the United States and that of
Uiieal comm«m‘fy. and who are recoifnired Nebraska. In 188S. he was elected Gov-
as such in the formation of the new state emnr of the State, taking the oath of of-
with the consent of congress." (Italies ficc and entcrinp upon the discharge of his

duties. Ilis riRht to hold ofTice was chal-

To be "recnfftiizr.r a. > citiaco of the ot»>o the emond that he wa> not a

wpra
●tion

territory of North Dakota as rctliiireil liy «t'«T ●'« ^"'‘"1 ,
his dcLion, the petitioner, in tlte liRltt «,per,or eottrt so held. Dot the SuprOTe
of the orennie and enahlinK acts, and of the C.mrt of the United States stistataed Boyd s
0,nstitt,tL and laws of the territory al- eo.ilenl.on that the mehoa.er.Rh. of
r«dy quoted, would have to be either (!) «nsh.p whteh he acquired throuRh hts fa-
ieitizen of the United States or (2) one Otur'* declaration of m.ent.on npened into
who had declared on "oath her intenrion cttizenshtp throuRh the admission of Ne-

become such” and had mken “an oath hraska and by hts takmR the oath under
support the Constitution of the Uni.etl Nebraska’s OrRante Law when he occup.ed

-  ' „ various ofiiccs. The pist of the opinion

to
to

‘  is contained in the following quotation:
She is in neither class.

Clc.arly, minors acquire an inchoateAnd her petition must be denied un
less, as she contends, the inchoate riplit status by the declaration of intention on
which she acquired through her fathers the part of their parents. If they attain
declaration of intenlion, and which did not ibetr majority before the parent completes
mature into citizenship, during her minori- his nattiraliz.ation,  then they have an cice
ly, stand her in stead of the other rc- tion to repudiate the status which they
quircmcnts. impressed upon them, and determine

Boyd V.'Thayer, supra, upon which the that they will accept allcfriancc to some
petitioner relics in her claim for ciiizcu- potentate or power «the>- than
ship, docs not help her. Bricny, the facts hoU fast to the ctiizcnship which the act
there were: James E. Boyd was horn in of the parent has initiated for them. Or-
Ireland of Irish parents in 1834. lie was ‘lin-tnly this election is determined by a^
brought to this country in 1844 by his fa- phcalion on Ihcir own behalf, bu U does
ther, Joseph Boyd, who settled in Ohio, not follotv that an actiuU eqmvalcn may
and on March 5, 1849, he declared his in- not be accepted m Itat of a technie^ eo^
tention to become a citizen of the United pHonce.  ● ●  ● We are of opinion
States. In 1855, James E. Boyd voted in James E. Boyd is entitled to claim that, if
Ohio as a citizen under the belief that his his father did not complete his naturahza-
fother had completed his naturalisation lion before his son had attained majority.
in 1854. In 1856. he removed to the Ter- the son cannot be held to have lost the w-
fitory of Nebraska. In 1857, he was elect- ehoate stains he had acquired by the dee-
ed to serve as county clerk of Douglas laration of intenlion, and to hove elec t
county. In 1864, he was sworn into mili- to become the subject of a foreign power,
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to record, and its cdcct upon the oilier creditors. I do not think the
court would be juslificd in (li.slurbmff his fuuhuK to the cfTcct that D. C.
Alford should only be allowed to prove his claim as an unsecured claim
and share equally with the jjencrul creditors.
The referee’s finding is ai>i)rovcd.

ItIlA^YN^:U T. lUVIN.

(Clrnilt Court. N. D. Ocorsln. H. D. Mny 1. 1000->

1 r.ivTT ninnTs a in*t—Stati'TOUy I'HOVisioNs—AmoN fou DAMAors.
Sev Rtl rJ»10 (tl. S. Comp. St. llHil. ji. ,-.7K5). Uint every per-

Bon who uiuler color of niiy law. Al.itme. onllnance. ri'eulntlon. or cuKlom.
suhlcctfi'nii Inlmblt'int of linv sialo or I'-rriiory to Ihc Ooprlvatloii of miy
rlchlK. prlvlle::cs. or lommnltloH. Mvnnvl or proH'citsl hy Hie (VHiKilhillmi

niKl laws of the tliilio.1 Sian's or n. nmerei.t ^

than that piTscrllKsl for the punishment of ^
a penal Rtaliiie. tlie lufrlnKomcut of which will not glvo rlbC to a thll
action for dani!i;:es.

Civil nighls. Cent Dig. S 11; Dee. Dig.(Kd. Nole.—I' or other eases, sec
.  Iia.*]

2. Civil. nimiTS (I i.'’,*)—Statuttr—ToNsmiTmoN.
ItcF SI.1 10711 (tl. S. Comp. St. inm. p. VJ(52l. «lcrlarc« that every per-

son who. tiiMliT c(.lor of any Rlatnto. onlimim-c. '’‘-'"nnon. cusiom. or
UR.'ieo. of any Rtiite or territory. snl>jeels ».r eaiiv.-s to be
cltl7.en of the United .'ttntes or «»1hor pcTRon within the JurlRdlcflon
to the dei.rivallon of any rishts. privileges, or Immim ties swnred by he
Confimmioii and the laws, nhall l.e   to the party iijurt^ In ^
at law. JlrUl. that the rlehts. privileges, and hninuntlofi referred tow^o
those semred hr the Constitution and fhe laws of the CnUcHl Stnfes n id

‘rnirhotTm'TTtTTe -the rlght_0f an Jndlvidual 1o“n/e. iiia-rr.v. or 1’^*"-'^^
'whiHi wrfo nriTiihrv rlghls.wlthlii the iifotocthm of the slate of which llie
Individual Is an inhahitniit.

II-aI. Note.—l or other eases, see Civil IllglUa. Dec. Dig. I 13.*J

8. Coi UTS (S 2S2*) —FrnnnAT. Coukts —Constitutional Questions —Foui-
ThKNTII AND FiITEENTII AMENPMENTR. ,*i^„
The fouriecnih and fifteenth amendments of the fetleral Constltiitloo

are limitations on the states and did not eonf«T primary rlshts enforcea
ble by n i«-rson of color In the first liistam-e hi the foiler.M cmirla.

[]●>!. Note.—For other eases, see Courts. Dec. Dig. S 2S2.*J
4. Civn, UimiTS f? i*)_.«T.\Tinrs—Citizens—NECimrs,

rersons of .\friean deseent havo the same, hut no creator, rights than
other < Hiz« n>c In ilie slate where they maUo r
privileges j.roieeted from Infrliigemont hy Lev. St. 5 IfiiO (U. S.
3001. p. 12C21. and the Infringement of which creates a cnuFC of action
for damages, being cnnnnon to all citizens.

[Rd. Note.—For other cases, see Civil Rights, Dec. Dig. { 1.*]
6. Couirrs (S 2.S2*>—FEnr.nAL Couets—JuntsmcTiON.  ^ ^  .

'Dio federal courts have uo jurisdiction of an notion for damages hy a
 j desront against lui Anglo-Sa-Ton citizen of the sama

nllegeil unlawful assault coiuiuUtcU under color of cxeeuUva
citizen of African
stale for an
authority.

[Ed. Note.—For other eases, see Courts, Dec. Dig.  i 2S_ j

E. C. Kinnebrew, for plaintiff.
Sam Olive, for defendant.

i.o« laino wric t f .SUMIIUII lu bcc- L Am, Dip*. 1NI7 to dnie. * nrpT lod«iM®Kor oUitr tan-s
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The Occlaruiion in l\»is ease is as foi-
NEWMAN. District Ju.lgc

.●●riu* n.'lltJou of Lnlii Urnwnor hIikws Ui-M W. 11. Irvin lias injnn*a auO

‘’“●■JfH'^l'li'Irsuia W. II. Irvin Is a n-siOvtit of Kll-ort oouiity. Oa.
-Third. Vor lliat iH-n-iuforn. h. wH. ..i. the IJnih dny ..f .Innc. H'OR. y.,iir pt-

»«●●!« Hviii— 111 Ihu vJlv Ilf Klln’i'liiii ill I'ln-Tl ^●Mllhty. On
h nd“'willhiiil ilrnwm-r. im.i In-r     in lu-'r '«>" mn-'n'ln.:: tn ber

diillrs. al i.r:ux- Willi all U.c world and dciiioaimi;; bviM-lC ub un
..rdnriv and law-ahldintf wimiim.   .

-I' lnii. Vonr     finlli.T slimv. thal wlillr at mr hm„r a the time
. ,  nlln inl in liaraanph :i nl |h-1iII..i. immI Hvinu m Iho i.hi.II-

Hi n.is -as.., W. II. Irvin. Ih- .h-ii vlilof
,,f |.●u„.t●|^lll. rail.si >«iiir p.-l il l<■lll●|● Ir.iiii h-r h.niHo In-

iii:iri« i..uvl\ aii.l «Tii-lly asMiiill-d
-aii'iii:: Ik'I' niiii'li |iuU<

\\ lUi her liutr

of JH.n.s* nf III- Siii.l
In h«T varil. arr-sl.Hl li.T. aii.l Ih-.i and 11.-1-
ni.a iK-'nt licT wilh a whip. -iiMin- InT ll-sli in s-ai>,
rn.il sVfT-rin«. all wlllnml fanll .... I..t i-arl. a.nl u.ilnn.l a.iy Jnst causo or

Wl.nii Ll.«* wild AV. II. Irvin arr-sl.sl p.'lillnn-r as sli.t-d in par.'urrapb
4 of lids pulili.m. and la fi.n‘ wliippl.i!: h-r.  I   h-r \vlili liavini;
H child nf his v-laliv-.s. whhh -l.aru'c     Ih-ii and lln-io doinvd. und
whlc-li silt* ii"W avers in Ikj wlmlly and id snlnlcdy miirnc.

“Sixth 'rh- .1-f-ndniit, after whippin;: is*lilii»n<T i.s -h:irs;«Hl in paraciaph <
of IhiB iwliU.m, hK-ked her np in Ih- city prison. H.n..«*'lnd.dy kc|.t 1..t there
for two hours. nft«T whk-h h- disrhar;:^! h-r fr..... -nsi..dy
any -hiUT- acaii.sr h-r and wilhoiil rcijiilrii.^ h-r to Kivc hond for her ap-
nonruiHT li-fnr- aiij' ii.nrt. . i _ .i..

“S-venlh. M -hl-f of pnlicc of the city of Klhcrton. the . efendant haR the
power under the laws, ordlnami's. ami rc'sinlall.ms nf the -Hy ihiuTimicnt to
arrest on-iid-rs nnd nnih-r ceriai.. <-ondill..nK to j.ut Iheni In ciisHkIj. and In
ip-atiiiK p-lllinii-r as set r.irlh hi Ih- for.Toinu paratrar.hs In- was n. llnc un
der eoh.r of Ids olUi-lal niilh..i liy. and Rnh,le-l.sl her to u diffeient pimisbuicot
rn.iii that priaj-rlhiHl for -liiz.-ns l.y renRon of h-r eoh.r.

●●Ivlelilh. The whti.pine ot p-lll loner hy the def-ndant was In on o|K-n and
** 'I'lie |MHi)»h* on nelpthhiii'ln;? lots li-lnj; 8ik.tUi-nnhlh* manner. In Ih- «laylhn>-.

lors. It Kiihhs-UHl iwlllion-r t.i en-al iii..rllheallon.
‘●Ninth. The state <-.mrls nf K1I..TI nnmly have ih'-lin-d to pi-nsecutc the

dcfeiidunt afler IndiiK aski..l l.y pelilhmer so to do. 'I h- kiai.d Jnr.\ JJ*’
acihm on lln- mailer. l*-liU..i.er asU for rwh-ss mid-r the OoiisUlnllon and

' nv'mi'lu'or".. ..npn.vu,..! .,,0 n...r„va„..l , of .ho
fmuH. the eolnempl. <.f puhlk- J.isth-e displa>.-<l hy ih- d-haa ant His «s. P
lion of pow-r, and th.‘ ]iain and    -ans.sl I.   i. sh. puije
lint the -..nrt may idlow h-r -.s-mplary  I pmdtlve dan.a.-s ... ihis -a-c.

“Klevi'iilh. All of th- rorc“.:olii;j     1- Ih- Inpiiy and U.im.iee uf pe
lUloIier IIS set forih In parayrai.h I of ihis ik-UUoii.

Then follows llic prnyor for lm^ccss.
Dcfcnd:nnImsHK*aai.leatojurwiiclMinaml .lcmurrcr.
It is souglit to sii|»]»'.n liiis W seclmn ...iK), Kcv. bt. (U. a.

Comp. St. lyui, p. iiWy), which reads as follows;
who. under eoh-r of any law. slalnl-. ordh.an.r. r-e.ilntlo..,

or nistom Kiilihn-ts or eaiis«.H lo lie snhJ-<-i-.l. any iiihahllaiil of any slate or
lerriiorv to Ih- d-|irlvathm of any riu'hts. prlvlh-.;-s. or huimiiilties. “'‘“'"'J

uiciil of elilzens, shall Is* pimlshed." etc.

Kvery jHTson
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This, as will be seen, is a penal slaltilc, so it could hardly be suf
ficient to sn]»i>ort a civil suit.

Counsel for plaiiitilV fnrlhcr invokes section Kcv.'St. (U. S.
Comp. St. 15»01, p. I*,'*;:.'), which rc;nl> as f4.llows:

’●Kvrrv iMTsnii will., nii.li r «Mior of siny soimn*. nr.liiisiiu-e. rccnlntton. nisi.on.
i. of iiiiv soiii* III- inriiorv, siilijn-ls. «'V n» In* siil.j.-ruil. iiii\ ■●ili-

I  \villiiii llo’ jiiriHilM-liioi Ili<'r>x>r l<> lln*
. nr iiimiimili«-s snnonl Itj' Uo* I'lMisiiin*

or lisisui
r.ni of tin- t'liiiiil Sl:ii**s

of nil
»n

lirivilrui-si-ichls..' . . . .
lion mill inns, siinll l»-   In* 1'irl.v in.ini-.il ill nil uelnoi al Imv. kiiU In
«i]iiliy, or miIht iii-o|M-r iinMnilinj; fur

ir ollM*r |H*rs<

It <locs not apjiear front the ilecl.'iraliott in this c.tsc th.it the de
fendant has tle]irivcd the plainlilT of any rij;hts. privileges,
niiniilie.’' secured by the t oniihnlion .ind l.iws of tlic United Sl.ite.s.
As is well nnderiiiMHl, of emtrse. the ri.^hl of an individual to life,
libertv, and property, and to lie free from niolestatiim, is primarily
ami orifrin.illv tiie ri^^lit of a citizeti of the stale of wjiich the individual
Fs ait iiih.'ihitant. To briny; a case within tltis section, it must appear
that Some riyht. privileye. or iinnnmiiy veenred hy the Constitution
attd laws of the United Stales has Ik-iu inivinyed. It is nsele.ss. of
course, to alteittpt to sii]'porl this proceediny iimlcr the fourteenth or
fi fteenth antemlmeni.s to the (‘onsiiintion of the Unilcil Stales, lltesc
arc limitations upon the slates. N.ir is there any warrant for such
procedure tinder tlic thirteenth ainemhneiit.

Withom discns<iny all the ea.ses siiiec the SlanylUcrlmnsc Cases, 1C
Wall. :ifi. 21 I.. I'.il. :V.)\ . 1 think the d«-lennination of tins (|iiestlon is

Sup.

or nn-

sufiieicnllv found in llodyes v. United St.iles. 2(kl U. S. 1,
Ct. U. .'ll*!.. F.d. d.V In that case the defendant was charyed >yith
conspiracy ayainst eeriain persons named, “citizens of the United
States of African drsceiU. in the free CNereisc and enjoyment of riyhts
and privilcyes sccnreil to them ami e.ich of them hv tlie Constitution
anrl laws of the United Slates, and heeanse of tlteir haviny cxcrci.scd

'Hie facts charyed were that the persons ayiiinst whom
ihc conspiracy w;is said to liavc iM-en formed had made contracts to
work for certain sawmill operators as laliorcrs and workmen, and
the conspirators tlmaleiied to injnrc them in tlieir ticr.sons, and that
the con.spiralors unlawfully marched and move.l in a liody, .armed with
denilly weaii-.iK, and threatened and intimidated the said workmen,
for tlic imrpoM- of eompelliny them to quit their employment and work
at the sawmilU; all this lieiny done heeanse they were colored men
●iml citizens of African do.sccnt. conlrary In the form of the statute,
etc. 'I’here was a demurrer in the Circuit Court, which demurrer was
overruled, and thereupon the case was taken directly to the Supreme
( ourt of the Lhiiiod States on a writ of error. In the statement of
the case precc«liuy the opinion, the court refers, amony other sections
of the revised statutes, to two .sections invokcil, that is sections 1977
and r,:m (U. S. Comp. St. 1001. pp. Vl^.K ;!712). In delivering the
opinion of the court, Mr. Jnstiee I’.rewer .said;

“Wliile llir liiili«-liiwiit was fniiinl.it on sn-liniis 1077 fl iiil ."innS, wc Iinve i]U0t-
oil ntlier sii-1iniis In sliow Uie h<i>|k* of tli.r l.'iristjiUnii of roiitfn*SM nti the pcn-
eral .|iioslloii iiivolvcil. Tlint prior to tlio Ihnsi isist Im'IIiiiii nnicrnliiicim. to
the Coiisiliiiiiiiii the u iiloiiiil Koveriiiiieiil liml iiti jiiriislletioii over a wronj ilKe

«)«.

the same.
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that cbai^ed In tbia indictment la conceded. That tbe fourteenth and flrteentb
amendmenis do not Justify tbe leclslatlon Is iilsn beyond dlsiniie. for tbej. as
repcnl^ly held, are restrictions u)>od atate aclloa. and no action on the part
of tbe ainte la couipl&loed of. Unices therefore the tblrieeotb anaendment
vesta Id tbe dqUod tbe Jurlsdictloo claimed, tbe remedy muat be aougbl tbrouRb
stole nctloD and In alute trlbuDala subject to tbe supervlblun of tbU court by
writ of error Id projKsr coses.”

The extract contained in the opinion in the Slaughterhouse Cases,
16 Wall. 3C, 21 L. Ed. 394, from the opinion of Mr. Justice Washinp-
ton in Corficld v. Coryell, 4 Wash. C. C. 371, 380, Fed. Cas. No. 3,230,

is then quoted, as follows;
** Tb^ Imiuiry.* lie soys, ‘la: Wlmt are the prlvlleces and lininunltlea of

clllacim of llie aeveriil alnles? Wc feel no lic»*lt»lli*u In couQiilnj: tliese expres
sions to tlnwe privileges »<k1 111111111111111*8 wlik-li nre. In tlielr u:itm-e, fuuda-
mcntnl: wliieli beloim. uf richt. to the dllxi'tiK of nil free rovornmenta: and
wblrli have, at nil times, be<*n cnJoyiHl by cIlIxioiB of the scvcrul atntca wblcb
com))oae this unlun, from the time of lUclr lie<>onilns free. lndei>emleDL aod
Borcruipn. What these fuiidainontnl prlni-iplca arc. It would be more tedious
tbsD dllllcult to enumernte. T\ipy mny, however. I>c nil euniprehcmicd umler
tbe followins ircncral heuds: rrotcctlon by the envernmeut. the enjoyment of
life oud llbcriy, wKh the richt to ocqulre and i>oKsess pro|«rTy of every kind,
aod to pursue mid oblnln InippIncKS and siifidy, aubject, nevertheless, to aueb
restrnlnut oa tbe suvurnuieut uiny jirescrlbe for tbe scncral good of tbe
whole’ ”

1

Further quotation is then piven from the Slaughterhouse Cases
{page 77 of 1C Wall. [21 L Ed. 39411 as follows:

”*It would be the vnlncst show of leiinilnc to ntlempt to prove by cUntlons
' of authority that up to the iidor>tloii of tbe r(K.-enl amoDdinciits no claim or

prctcuHc was Net up tlint tlioKC rlcbis di-]M-nileU on the feilonil coverninciit for
tiielr cxIsleiKX* nr proleclloii. beyond the very few cxpiesH IlmltatluuB wbtcti.
tbe fodenil Oonsthiillon tiniNised uikiii tin* stales—siii-li, for InstiiDcc. oa tbej

' prohibition nculnat ox iKist f.neto laws, bills of nftninder, and laws Imjialrlng
tbe obllcntlon of conii-neiH. Itut with the ese<*pllon of lbes.> and n few other'
restrict lulls, the entire domnin of the prlvllecos and IminnnUiCN of cltlzeoa of‘

.  tbe Blntes, us uliove dermed, lay witliln the ctiiisMlutli>n:il and legislutlve puwerj

of the stales, and wUbuut Unit o£ the feder^ guyernmeut.' ”  :

The opinion then proceeds: 
"”‘'Notwllhstnndlnc the mIo|itloii of tiieso tnroe nmmrtmoTits. tbe nnttonal
, government atlll rcnmlna une of cnuincratcd |M>wers. and tlic iciitli nmoudmeat,
i w'hicb rends, 'Ihe jmwera not deb'eal»il to tin* llnltMl Slates by tin* Cmisilio.

; tiou, nor pirolllblleil l>.v It to Ihe Klates. are rewrved to the idiileH n*.s|«eillvely
: or to the pisiple,’ la not aborn uf lis vilallly. 'i'nie, tin* llilri<<enlli ameiidmeiil
I grants certain speeilieil ami addil ioiia] power to Coie,:r«>sK. but nny <tnicresslou-
ini leClKlalloii dlreeieil acalnst linllviiliml aelliin which wtu not wuiTuuled’b^
' fore l!ie lliirleenlh mnemlmeiit iiiust limi aiiUiurlty In It"

In further discu.ssinp the matU’r, and after some reference to the

proper definition of “slavery" and “involuntary servitude,’’ Mr. Jus
tice Brewer continues:

It iB said, however, that one of (he dlsnlillltles of slavery, one of the indicia
of Its existence, was n lack uf ]iow<>r to make ur perform oontructs, und liiat
when these dcfondiints. by Intimhlalion ond force, coin]K'l)i-d the culured men
onni^ In tbe iDdictuieut to diwist from performing their contract, they to that
exteut reduced those |>:irtl(‘s to a i*ondliion of slavery, that Is. of Biihj'‘<'ii"H to
the win of dcfendiiiilK. and dejirived them of n freeman's |Kiwcr to
his euntract. Itut every wrong done to nii Indlvldnnl hy another, nclliig Klnety
or lu coneurt with oUiers, uiiernles pro tuntu to abridge some of the im-doiu

44
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.  ̂ .-:..lir in Itp prolprloil In

JL '.r"u.:™S.on r..U.v U.c l..aivUU,al >o a caa.aU.ou
Biavcry.”

uC
Ntl

The opimon. thcn_crmduiI«L  n-oi.lrm of \hr

At Uh! dose of tuc l-ivll 'yj'*’’’. I, n     nU.ni:rJ.-. or
wan »M-fnn* Hn* nation. It ., nuo tin* ImUiiu W\Us. :»ml tin's
^-ijiliiWlnnl tiifiu »K wnnls of llio ' ,, ah It «1UI. U'vo ll"-m

retiiin “T uulioii JiirlK|U« Hoti nmvn.hndit U lumir dtl-
.ship. It cliow? llic Inner. V\‘ ,' \ uml snt>jo<-t to Us Jurin-

icnsorainmniwUliiti ^ from denylns H'O rl-'';
rtldlon. r.y tl'C miocutli It proUll>Ue«l nn> nervllmlc. »ml 1*7
BUflraBC on ntroiint of race. wlor. or }*”''*' J  ™ gervltiule auywUcrc wilUUj
Se tiilrleontit It forl.oOc dnvory or ‘“'““"'^*2^ imt"be tvIs»t way to ilcul
'the m.m» «l ‘KC laial. WhalluT to It Is lor

With tl>c ●,ncat uroUom Ib not n ^ J tlicm wnnls of the uu-.
to lu-fopt the .lecisioii, \vl eh ^ .yUerc they wcniJ<l I'O wihjift to

p,,:\hdrSn^;.^‘wai^Xr iu the states where they should

U8

Ihcl.r homes.’!—
The whole matter resolves itself therefore into this: -A

...cent ha.  - than

Ascent,...All.ar.LLniiz^S, iS ^5 ^yith other citi7.cns in the
in the forcuoinK ^1“*"°”’/'^ that the riffhts, privileges, and

of African descent, b..t arc common >" i
Whatever wrong ntay ha\c been aptuist the defendant in a

^sc. and whatever ncrkctly that this court
court of competent jurisdiction, yain\in and defendant arc citi-

tuc be snstnined.

in this

rouTiyANi) CO. T. sr.Anr.K.

(ClmuL court, I). Muluo. M»y lU. .
No. 'll.

eei-lnh. rnUn.ul corporations In which tes-
inleresliit.

11'kl. Note.—For other eases, see
( W.*l

cn-i
uti>r was Die- I 338: Dec. Dig.Sales. Cent

. lt>0710 Uaio. t llpp'r Indfio*●  A: AD. me*ni’iK* <● I NOMlir'l h'iH.i f . it.i". H.M.● I '(-r



SAN JACINTO NAT. BANK ▼. SHEPPARD
lu 8.W.M TIS

Tex. 7J.’>

RCV.SL1925, nrt. 7119; art. 712S. as amcnOe(!
b7 Acta 1031, c. 72.tered disposed of by the adminis-

of another estate, as was done in
We have concluded that the

trator
tjii, case,
probate Court, by reason of uncontroverted
facts in the record, was without jurisdic
tion of the subject matter of the suit. The
case of Vivion v. Nicholson. 54 Tex.Civ.
App- similar in its
facts to many of the facts of this case and
to it we refer witljout quoting therefrom.

The case is reversed and judgment is
here rendered in favor of appellants for 4. Taxation G»859(2)
their interests in the lands involved in the
suit

S. Taxation C»42(l)
OonsUtutlonal re

A stntute Impos

quirement that taxa
tion be equal and unifonn does not prevent
rensonable classifieations of persons and
property for purpose.s of taxation, ond re
quirement is met when tax is equal nm) uni
form ns niqdiod in tlie same class. Vernon's
Ann.St.Const. nrt. 6. 11.

ing inheritance tnx on
devises to religious, educational, or charita
ble organisations “located” without the state,
or to such orcnnlrjUions “loeiued" within tiie
state, if devise Is for use without the stnte.
Is not violative of constltutionol requirement
that taxation Ito ct|im) and uniform. Ilcv.
St.l025, nrt. 7119; art 7122, as amended hy
Acts 1931. c. 72; Vernon's Ann.SLConst an.

Reversed and judgment rendered.

0 * in
t

8.11.

5. Constitutional law ^207(1) -
“Citizen,” ns used In constltutlona) pro-

vision Ruarantocing to “citlicns" of each
state the same privileges and Imninnlties as
citizens of other states, applies only to nai-
ornl persons ond members of the body poli
tic owing nllcglancc to the state, and not lo
artificial persons created by the I..ogiMlntiiro.
U.S-C.A.ConsL art 4. I 2.

(Ed. Note.—For other dehaitjoDi of
“CilixcD.” see Words & Phrases.]

SAN JACINTO NAT. BANK v. SHEPPARD,
Comptroller, et al.

No. 8746.

Court of Civil Ap)>cal8 of Texas. Austin.
Nov. 9. 193S.

Rehearing Denied March 8, 1030.

I. Taxation ®=»876(l)
“Located," us iiscd In atafnfe Imposing

Inheritance tax on devises to religions, win-
eotional. or clmritaltlo orgaiilKitlons "lo- c. Constitutional law O=»207(f)
ented" without the slate or to sucli nrg.'ini- Taxation C=>859(l)
intlons 'iocntwr' within flic state If devise
Is for use without the stale, Is used In sense vities to religions, educational, or charitable
of domicile or rcsiilinn'c rnlbor than mewdy organizations “located” without the state, or

distinguish generally a foreign from a to such orgnnlzjilions “locnlcd" within the
domestic corporation, and requires that even state. If devise Is for use without the state,
a domestic corporation, to claim mure favor- js not violative of constitutional provision
able exemption, use the devise within tl>e guaramoelng to “citizens" of each state the
state. Rev.St.192,’. nrL 7119; arL 7122, as
tjuendod by Acts 1031, c. 72.

Stniuic ImiMising Inherlianec tnx on do¬

te

Bumc privilcge.s and immunities ns “citizens"
of other slates. ltev.SLl023, nrL 7122, as
amended by Acts 1031, c. 72; U.S.C.A.Codsl
art 4. i 2.

tEd. Note.—For other defioitiona of
“Locate," see Words & Phrases.]

7. Taxation C»B59(5)
Generally, a stnte statute granting an

2. Taxation C=»876(6)
A corporation chartered under the laws

of Ohio for religious, benevolent, and cdaca- exemption in inheritance tax to domestic
tional purposes is “located" wltliout U»e state charitable corporations using devises or glfu
within statute Imposing inheritance tax on withia the state Is not invalid, because it
devises to religious, educational, nr chnri- denies exemption to forclgo corporations of
table orgauizotibns “located" without tlie such kind,

uotwltbstandlng organization hudtute.
three or four rcprcscntotivcs wltliin the
state doing religious work and furthering
fenerally the purposes of the organization. County; Roy C. Archer, Judge.

Appeal from District Court, Trsvu
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Action by the San Jacinto National States, and the bequest, devise or gift is to
Bank against George H. Sheppard, Comp- be used without this State ● ● ●" then
troller, and another to recover back in- the tax so levied is fi xed to begin at
heritance taxes theretofore paid. Judg- on properties in excess of $500 value, and

for defendants, and plaintiff appeals, graduated thereafter according to value up
to 20% on any value in c-xcess of one mil
lion dollars.

5%

ment
Affirmed.

Leonard, J. Garver, Jr., of Cincinnati,
Ohio, and W. A. Keeling and Charles N.
Avery, Jr., both of Austin, for appellant.

The first argument made by appellant is
that the beneficiary corporation is “locat
ed” in Texas within the meaning of the

\Vm. McCraw, Atty. Gen., and John J. statute above quoted. This argument is
McKay, Asst Atty. Gen., for appellees. based on the testimony that said organiza

tion had some three or four representatives
in Texas doing religious work, and fur-

This suit was brought, under permis- thcring generally the purposes of the or-
sion to do so granted by the Legislature, ganization. It did not, however, have any
by appellant, executor and trustee of the churches or schools in the State. On the
esute of A. D. Milroy, deceased, against other hand, it was chartered under the
the State Comptroller and State Treasurer laws of Ohio, the second section of its
of Texas (hereinafter for convenience des- charter providing,—“Said corporation is to
ignated as the State) to recover $12,902.51 be located at Cincinnati, Hamilton County,
theretofore paid as inheritance taxes on Ohio, and its principal business there trans-
the esute of Milroy. Trial was to the acted." (lulics ours.) Nowhere in its
court without a jury and judgment render- charter was anything required to be done
ed that appellant take nothing; hence this in Tc.xas. Nor did the will of Milroy re*

quire the funds derived from his devise to
it to be used in Texas. Clearly under the
charter and said will the beneficiary corpo
ration could have used the devise any
where the directors thereof should deter
mine in their meetings in Ohio.

BAUGH, Justice.

appeal.
The material facts are not controverted.

A- D. Milroy, a citizen of Texas, died tes
tate on November 8, 1931. By will he de
vised one-half of his estate, all located in
Texas , to the Qiristian Restoration Asso
ciation, a foreign non-profit corpor.ntion,
chartered under the laws of Ohio for re- term “located" as used in the statute was

●  -ligious, benevolent, and educational pur- used by the Legislature in the sense of
poses. The State claimed and collected the domicile or residence of such corporation;
amount sued for as inheritance ta.xes due and not only to distinguish, generally, »
from said estate under the provisions of foreign from a domestic corporation, but
Art. 7122, R.S., as amended by Acts 42nd to require that even a domestic corpora

tion, in order to claim a more favorable cx-
A  . 7117 . 7!“^ T> c 1 * 1 ●. emotion, must use ilie devise or gift wi*h-Arts

that the

Leg., Reg.Ses., Ch. 72, p. -109.

. 7117 to 7122, K.S., levy inlient.ince . ‘ V, ●  . ..r  . .1 / -u .1 I in the Slate. Manifestly the Qinstianta .xes, fix rates llicrcof, prescribe the class-  _ .  . - - ^ * v ,i - ,, , . Restoration Associaiion was not subject tocs subject thereto , .and provide certain ex- , i .i t  ● i . f -r
.  ■* A . -no - . I control of the Legislature of Texas so faremp ions. Art. /il9, iinor to amcntlmciu , ● ^ ^,  as Its coiiioratc exisience and the transac-

ilureof in I'Ail, iii<ivnli-«l ;ni-txnnpiHm of .  , ●  , > ● .i
,  1 1 . , .1 ?-ic «uui r I lion of iis in niniul Imsiiiess, nr the use 01|in)|)cr y valued at l<-ss iliaii if de - ' i i. i ...'  . , I ● , , - its nropeiiies, were eonceriied. Its doiu-vised to a re iginiis. Cl iicaiional, or chan a.

, , , ..I . I -.i - c. . » icile was in Ohio, and consequently it washlc organiz.Hion locaieil wiilnn this Slate, ● .  , i  ● *«i . i», , , , , ,i <●. . I . ill U'lm! conieuiplaiion located there,and to be used wiihiii tins .Slate, imil lasrs ''  ‘ 7  , t-i i
/  , , I liiiitii>soii oil ( oiporatiniis. .trd I'.d., vui.

    I, gJI.;, J5I, aM.lSSirfi, P.WM.

[1,2] It is clear, we think,

i-staii's So p.issiiij’.
Art . 712J, as aiH' iMled in I'All, appiie.ilile
to csiuics, provides that "If passing to or [3,4] The comciiiion is also made tluit
for the use of any other person [than those Art. 7122, R.S., is violative of Art. 8, § 1«
named in the preceding articles] within or of tlic Slate Constitution, Vernon’s Ann.
witliuut this Stale or tu any religious, edu- St., providing that “taxation shall be equal
cational or charitable organization or in- and uniform." It is long since settled,
stitution located without the State of however, that this provision does not pre-
Texas, or to any religious, educational or vent the making of reasonable dassifica-
charitable organization or institution locat- tions of persons and property for purpose*
cd in the Slate of Texas or to the United of taxation; and its requirements are met

f si r:
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Tex. 717

See Humphreys v.mankind at brgc.when the tax is eoual and uniform as ap-
class. The constitutional- State, 70 Ohio St. 67, 70 N.E. 957, 961, 65in the -.

of this particular article of the statute L.R.A. 776, 101 Am.St.Rcp. 88S, 1 Ann
was expressly upheld by the Supreme Cas. 23.1; People of Illinois v. Jessamine

Court in State v. Hogg, 123 Trx. 568. 70 Withers Home, 312 III. 136, 143 N.E. 414
S W^d 699, 72 S.W.2i! 593. and need nof 34 A.1..R. 628. ami annotations tliercundcr

be further considered here.

same

at page ^kSI, et scq. Sitbsequem annota
tions also appear, on this snhiect. in 62 A

[5-7] The contemion is also made that j p ^ ] p
Mid siaiui.' i< vi.daiivr ..i S.v. 2. An 4. u('\ _ v. lo;. p. 227; and 61 C.J., ?

of the United Slates Coiisiiuiinni. U.S.C. 2529, p. 1679.

A., guaranteeing citizens of each without exception, anc*

state the same pnv,leges and ,mn umt es ^ parlintlarlv to the ca
a, the etlizens .. other tttates. ,t, that lltr ^
statute taxes a foretgt, euntotaltut, titor

onerously than tt does the same character

of domestte eorporatton. It has ,;»ccn_e£- Ed,.cation v. Illinois
pressly held that the term citizen as iit-cj ^03 u.S. 553, 27 S.Ct. 171, 173, 51 L.Ed
.  that section applies only to natiiraLjer: ^ Ann.Os. 157, affirmed the holdinpin

sons, memPcrs of the body ^litie, owing Supreme Court of Illinois groundei

allegtanee to the State, not to amheta pe - piposition that the State had tht
sons created hy the Leg.slature, ajtd jys-

sessing omy the attnoutes wh ch_the W ● domestic corporations

o«r which it had control, without graminf

ZDJ.SJ,$SUZZ.^ll. IfiS, 19 ,0 foreign corporations over, whiel
Appel ant also relms on the ease of Trams

there was a reasonable classification fot
S.CL 228, 64 LEd. tnvolvmg an ... and no. a diserimina-

come tax of »' S‘a e 0 York, nteaning-STtite Federa

wherein it was held that such law d.ser.m- f„ tlTaT case the court usee

inated between residents and non-res.dents reference tc

of the State of New York, which act made ^

no distinetton ^.ween natural attzens and
corporations. However that may be, as be- , nnconstitutionally ex-

eharitable eorpora.tons, the major- „h|ch exempt .hr

religious and cduc.-\tiona! institutions of the
state from an inheritance tax and subjects

educational and religious institutions of

other states to the tax. Regarding alone

the purposes of the institutions, no differ
ence may be perceived between them, but

regarding the spheres of their exercise,
and the benefits derived from their exer

cise, a difference is conspicuous.”

5iec, also

«r

tween

ity rule is that where a state law grants an

exemption in inheritance t.ix statutes to
domestic charitable corporations, using

devises or gifts within the state, and denies

such exemptions to such foreign corpora

tion, not subject to the laws of the state

levying the tax, it is not invalid for that
Such exemption only of domestic

corporations is sustained for the reason
tliat in such case the state can exercise its

power of visitation and control only over
domestic corporations. As held by the

Supreme Court of Ohio, the state of the
domicile of the beneficiary corporation

herein, "It is the policy of society to en

courage benevolence and charity. But it
is not the proper function of a state to go

outside its own limits, and devote its re-

sources to support the cause of religion, affirmed,

education, or missions for the benefit of

reason.

It fol

Affirm

lows, therefore, that under tht

statutes and the power of the State tc
make such classification, the tax collected

was properly exacted in the instant case. ^
And under this conclusion, the question of

whether it was paid voluntarily, or under

protest, becomes immaterial. The judg
ment of the trial court is consequently

ed.
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perfl ■ouffht to be ●voided. w«b that of drift
ing, stero foremost, on a rocky point, pro
jecting far into the aea. and tar from high-
water mark, and where, If the veeael had
aimck, all on board would probably have been
Icat—the vessel have gouc to pieces, nnd the
cargo have been scattered. If not lost or de
stroyed; that this peril was averted, and the
vessel run on shore, bows oa. In a much Ickh
dangerous place, near high-water mark, where
the Uvea of all might luive beeu preserved,
and where the cargo was saved In the ves-

Oa the whole. I am of opinion that the case
cannot be dlsUngulKhctl from Columhliin Ins.
Co. V. Ashby, and therefore decree that the
in>ennnt Is entitled to a contribuliou. Decree
for libellant.

"NOTE. A decn*e was passed for 52.500.
w lich wns nfliraicd l>7 the circuit courL Case
unr<-i)orloi1.J

TliiH rnse wns taken, by anpcnl. to the au-
pmiiiR e*nirt. .iml woh there diHiiiiMec<l f«»r w«nl
of )iir'milif1ion. Tlmt point wns not hf

●eL

the icurtied coimsc) for the reMpoiiilcnt, timl tlicy
declined to argue it, when invited to do so hy
tl«e supreme «*o«rt. Cutler v. Ileji. 7 How. H8
tl. .S.l 7211. See Crocker v. jnekaon (Case No.

'J’lift derision was not by a majority of the
aupreme court. See statement of Wiiyue. J.,
in ICutier v. Hael 8 llow. t-ll) TI. S.l 01.". ap-
pen«i. Mcl.enn. J., in Dihe v. 'Hie St. .Inacnb
(Ciise No. 3.DOS], aars that the decision wns by
a divided court, nnd lins not >>een antisfiietory
to tin- profesHion, nnd wns not in ncenriljiiiee
witli tin- prior lieeisions of tin* KU|>rem«‘ eottrl.
It is Mihstiiiitinlly overriilisl liy tlie laic rnse
of Dupuat V. VuiK’v, 10 liuw. [liO U. S.J 1(>2.

2. What mnatltnie* judic ial cltirciivliiic In
retcrciice tO T116 jUHi>3it-li6li bf tlie t uui U o! tlie ~
tjDiteO States.

lExnlsined in Toland t. Sprague. Co
14.070.]

Action to recover the balance of an account
of sales remlfied by tbe defendant to plnlu-
tlfl. Tbe eiiKc was, tbe plalnlirr, a tncrclmnt
of New York, entered Into a ci>nirjet with
dofeiidaui. tben residing in I’hlladelpliia, in
tbe yeai' ISiS. to furnlHh hltn wiUi a large
sorlniciit of Jewellcfy. wlileh l»c was to uke
from pl;icc to place la tbe United States to
nell for tbe plnliiilfT, upoo a coimuiHSlon of
five per cent, on the Invoice prices, and one
bair of what Ic iiiiglit sell IIm'iii for lii'yoml
Ihosi* piici“S. Ill*' -sjuiie to be In lieu of ex-
pciisi's and ;»11 oIIkt charges. 'I'he defendant.
nUc!' ims'<liig through many of lie siaics with
th(' iirliclcs so furnished by the plaliillft. ami
making sales nf part of llieiii, went to New
Orl(‘:iiis. wIkut lie jijioiK'il a store for the sale
of I lie gotsls then on Imml, and of other as-
sortmeiils of llk<‘ goods sent to ids store In
New Orlc.nns at dlfrercnt times. In 181h the
dorendnnt c.nmc to ■I'hll.’idelplil.a for the pm-
pose of meeling the plalntifT. and of pointing
out tlie kind of goods siiltalde for the New
Orleans in.'uki't, to be sent him in future;
having left a ynmip man. named Plep, ta
charge of the store and of a sum of nioticy
which he hail re«-elvcd from the sales of the
jdalnlifT's g«Hids, to be invested by him In a
iilll, lo lie remlltcd to tlie plni/illff. Whilst
Ihederoiidam was in Philadelphia, he nu-civ-
c«l a Idler from n friend In New tirlenns. in-
forming him that l''Iep had T'.'ieUed up tbe
goods left In his charge, and ill.snppe.ared with
them, lie took with him also the money left
by llie dereiidiiiil. The plaliillff then entered
Into :m engagement with the deremlniit. that
the hitler slioiihl go to the IInv.*ina and to
New Orleans, and el«ewlic*re. In pursuit of
Flep; he hlmliiig himself not to sue the'de-
fciidant for four iiioiilhs. 'J'ho defendant ac
cordingly went to the Ilavaiia ami to New
Orleans In Odoher. but was miHinvess-
ful In ovi.Tiakhig I'lcp. or In recovering any
part of tbe jn-operty taken away by him. I'lie
defendant wrote to the phiiiitifT from New
Orleniis. Inroi-miiig him of Ids 111 siieecss. ami
mentioning that he was there working for bis
living. He reninined In New Orleans till
May, 1R20, when lie nime to Philadelphia,
and from ihciiee wrote to the plnliillff. In
forming him of his arrival, and that ids ob
ject In coming on wns to make some sctlle-
ment with tbe plaJntlfT. The plaintiff's ageut
cudeavoured to prevail upon tlie defendant to
go to New York to see the plalntifT, which
he declined, observing that he might thereby
expose himself to be sued when distant from
his friends, lie said be had come to Phlla-
dolplila nn piirjMisc to go to guol, ood to
take the hcncllt of the Insolvent law. The de-
fcmlnnt jirescutcd to the plalntlirs agent ao
ac(-ount. Ill which, ommigst other things, be
charged his exjuMtHes In New Oricaus ou h»s

«e No.

as-

Case No. 11,600.
Id rc HEAD.

[See 6 Fed. 721.]

Case No. 11,601.
READ T. REimiAND.

H Wash. C. C. 514.] i
Circuit Court, D. Pennwylvauia. April Term.

1825.
Amumpsit—Counts Tiirhkl’koru—Frorual Je-

HMOICTIOS—ClTIZUXMllir.

1. Assumpait for goiHla sold and delivered,
money lind nnd rceeiveil. nnd iuHimuI emniiu-
tnHHcnt. I'lnintifT eint>i'>ye<1 defcndniit os Ids
agent to sell n iiiircel of goods, for a certain com-
DiiHsion. Uc Kuld a part of thuui, ami received
pnrt of the imrduisc money, which, with the real-
due of the goods, lie conlidcd to a perxon whom
he sppointCiJ ns hia clerk, and who ran og with
the moaey and goods. Tbe plaintiff cannot .re
cover OD the Crac and third coiinta, aa no aalc
was made of Uu-ae goods to the derendniit, nor
waa any account aetUed and a bnlnnee atnick
between the parties. But the pliiintiff la en
titled to recover, under tbe second count, the
amount of money received by defendant and
lost by the purtidy of bis own ogcut.

t fOrtgiunlly pnhliahed from the MKS. of llou.
Buaurod Wutdtiiigloa, AMsorintc Juativc of tliu
Supremo Court of ilu* liiiit«*d .'<tfllon. under the
auuurvisiua of ICichard 1‘utcris, Jr., Khi|.J
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jirttaTj reiiUlcDce. and a cHIzen of tltc *inic

from wlik-li he ha:l tlepartwl. This immilhm
to aiakc the liUite he rvmuvca to the of

liU |M*rmnucnt rt'Mhlcnuc. la to l>e jriilhered
from his comluct. his (k>c)ur<!tlooB. auil from
a variety of other cln*utitatuDccs, of nil which
tli« Jury nre the Judites, aud imiHt dcchh- uik>u
Ute whole of the cvldcucc laid before them.

The followluj; opjicnrs to be the blHtury of
(he defembmi Id rcinlioii to this Kuhj^'Ot:
Whether be wns a oatlve of New Orh':ms or

not docs Dot apiwnr, but It Is In prinif tlutt be
resided lu tbnt statu from 1804 to 180U. wben.
belli}; a minor, be removed with bis toother
and stciif.itlicr to this city, where he was
bnmid nu .niiprciillce to a Jeweller to loam
tliat tiadc. lie i.s therefore to tie considered
as a ehiu'ii of thU state at the time he enter*

e<l Into the cniiinu-t with the philiillfr which
forms the Krouinl of this suit, the ilomicll

and o«itis<H|iieut cllizuuKlii|> of the iinreiii etm*
stiiiillii;; the dumlell and cKlituiislilp of their
children durln;; their iiilnurlty, and after*
wanls, unlcta they chnii;;c It This contract
was entered Into In the year ISIS, by which
the defendant bound hlmseif to take eluircc

of a Inrtrc assorttneut of Jewellery liclnmrhii;
to the iilnliitlff. and to dispose of tbo s:ime
wheixwer be could find purubnsers In the dif
ferent states which he miebt Tlslt, upoo a ccr-
talu e«)inmisslon In lieu of all cliarces and ex*

pcnso.s. and to return to the pliiinilfT all such
of the ciskIh ns ho should be unable to sell.
After travelllnj: throiiirb many of the Hian*slii
flic chiirnctcr of a pe<llnr, and scltlnj; a part of
the i;oods, ho arrived at New Urlcntin lu the
same year, where he rented a store, and
opened the remnlniDg stock of Jewellery, for
the more convenient and ndvaotnecous dlsfto*
slMoii of It. ns well as of other carunes wliieh

the plaintiff was to send, and did Huiid to hhn
from time to time. It by do menus npitunr^
lu eTldeuee that, when lie left Phila<lel)»hi:i.
It was his intention to fix bis rcslduiu'C in

New Orleans, or In any other place out of tlie
statu. In the suiuincr of IStO he returned to

riilladelphln. with the profcs.sed liitenifon to
visit the tdalutilT, ami make n seliH-Uttn of the
imriiciilar kind of t;oodH stilted to the New
Orh’:m< market, leavlnt; his store open hi timt
city, and his uiisnhl ^oods under tlie care of
a clerk w'hoin he hiul employed to assist him.
and to dis|K>8c of during his absence. Tbis
return then to Philadelphia bcins for a tem
porary purjioBo, is not to be considered ns a
cimticc of domicil. If you should be of opinion
tiiat his residence In Nuw Orleans was Intend

ed to be pcnnniient. so ns to have pralned him
a domicil there. In the autumn of that year
be returned to New Orleans, by the wnyofUie
Havana. In pursuit of the treacherous clerk,
in whose cbarcc be had left his store and

coods, and remnined there worklii}; for bis
livlus. ns be staled In one of his letters to the
plalntifT In tbc npriiis of 1820. In Mnj'. 1S2U.
lie nyaln returned to Plilindelphin. In order,
ns he stated In Ids letter to the plnlntlff of
the 27th of that momh. to come to some set-

tlcrocut wltb the plainUlt.

last trip, "wliilsl wnltlns to hear frum tin:
plaintiff-
arrested at the suit of the plnlntlff. under a
writ IsHUOtl fmni this enurl, and ieiualue»I

In gaol till Octohur, wh«'u he was disi’harjiotl
on couimoii bail. JIc thi'U reiurnod to New
Orleans, where lie has remained ever since.
The objections made to the i>1nlnllff's n^tiv*

0) That the dufondant heinc a

1-Jnrly In Juuc llic defeiidniu was

ery were:
citizen of Ixmislana at the time this suit was

brought, and tbc plaliiUtT a clil/.uii of New
York, tills court has no Juri.-aliflion
cause. (2) That this action will not lie. Uutc
being iioflclMcil account between the partlc>:.
2'lmt tbc proj)or action was account At all
events, the plaintiff cannot recover undirr tin?
count for money had and received. wHImuu
sliowlng tliat the nioiu'.v for wldch the plain*
tiff's goods were sold had bueu colleeletl.

<if lilt-

Mr. llniilfonl, for plaintiff.
Mr. Philips, for defciidant

WA.SIITNf.'TON. Circuit .TustIce (charging

Jury), The first point for tlio consideration of
tlie Jury is tlmt which concerns the Jurl.««lic-
tion of tlic eniirt, and tills depends upon n
mi.xod question of law and fact. Wbat facts
constitute g citizen of the nnltecr*Stales n

citizen of any f>;ir(icular state, arc of the iirst
dcscilplioti. Wiirilicr the evl«lenco proves
tlio.se facts or not. it is the latter dcKcrliuiim.
The cotisiitutlon of the Uulloil Stal«*s havlna

cxtcmlcd the Jiidlchil power of tlie I'nitcd
States to colli mversics between citizens of

different stal(?s. there can Ik; no qm-.slion Inn
tliat congress miglit linve given Jurisdiction to
a circuit couri sluing iu one district, altimugii

the plaiiitilV and defcmbiiit were eitizeiis of
stales oiiier Ilian tliat where Die process was
sorveil, proviilod lliey were not citizens of
tlie same slate. Hut congn'ss lias ih'umiit

proper to give llic Jurisdiction under tlie lim
itation that one of tlie panics, iitalniilT nr de
fendant. must he a citizen of the slate where

the .suit is brmiglit, and llio oilier n citizen of
Some o( lier slate.

'I’lie phiiiiliff in tills case flien lieliig a cK.l*
zeti nf tlie stale of New York. ilii>; < i(iirt can*
not entertain jnrisdietion of tliis cause, unless
you should 1)0 s;ilislie<l that the defenilaiit
was a citizen of fliis stale nf tlie time when

this suit was broiiglit. .Iiidiei;il 'etiizeiisliiii.
or thiit spi'i-ies of cilizenshiti inieinh-d hv tln»

coiisjUulioi^aiid hiw of ctnigress, in reference
to tlic juTisdTcn'on of tHe courts nf tin- llnihil

^ILcs, js notJii*'5 inoi'o or less tlian r<*slilenc(?
or doniidi in a particular slate, the person
claiming to be a cilizou of sucli state, being.
at tlio same tHuc, a citizen of lliT^Onimil

^ics. This domicil may be clinnged from
one state to anotlier. If the removal bo bona
Dde. and wiili Inicntlon to nhandoti his resi
dence and to tlx It iicrmniiently in the state
to wlih ii he n-rnove.s. Hiit if tlie removal be
for :i temiii'iai.v imiposc. and with an Inten
tion to reinni to liis fornier stale <if residence
After that Is :icconi|ilis|ied. In* Is isinshlered ns
a mere sojnunier In itiv plaec of bis icin-
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■aa iooa| aqi o| p*»oi>» *»q->a a«o aiuoo jo pai
●tao JO po aqi iq j^qsiR^uiix* OJJja ●iq-U
aqi l»ni pa*flu<ajU aq pnoi i| loqi -ool**! .Qt^a jo
UtM» aqi o| piaq aejfc 1| iUuaioOilV -uoipoul*
qi aoittoao am oo iqSll »qi ;● it»Miq«|n-a| WO
oappoo aqi J® aooo »«U
●I loapooi OiOja poo ■owqi P*>**P****^ VW-®
●aonipaoa aqi jo fiatpoaiap aqi oi ohm>«
p ooutaob aqi oodo iwf aqi oi pauioiqu* a-t
n aaoapiAa loaiadmoa Jioiouaa ajaja o»qi jo
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aoi iqaoAa OJ»i inon« ill"
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7B6
.. . , . i»rn CI'KIANJ. rnw coort to of tb* opio-

●■ !®'^2r**2wnili«5i[ of *5*. brood OBOutb to lD<-rtde domcolk corpofo-

.K lion. orp.Dl«< «or tht rurr<« ●' f«
?SIt?r ●'Jj whi i« ● oo tbe buflueP ot Biinotaflurloc or

<»■"● ●■’‘'‘T"- *'■
B'«“ »" ioUbliom of cordlot to la*,

la ISfflub to*, t ^ i, I*arlt». *i<iie pelltlon f«r a  . ^ ,
l.‘;?S?AlI?rir.o to*. ● -itatn tô  *b^ iberefort be dri.i.-.! ood dtomtowL 0|.lo.

●® off>^ to to* eift of tb* I—

pit: ooe ®f »‘’rinit>%'iu««»t *>ih the
of tbe V.;u eioie. eiitil»«l to

l«epte. * 11 -^. * rM-r»>bit im^ b* ● rtiie-Mt
?Jr ’Sm*" iS-ol mod «t for l-Utlrtl

dt

writ of cenlorarl lowot

OpInIntL
Thtf to t p<‘G*tofi for 0DT’BOIS. C. 3. _

writ of eertb.r.irl. t»n*iis»it the Attorney
Gctteral of tin- vM«e. at ttie relntton of ccr-
tala ettto*T»r niwl tax|«vrni of tlie
Tiverton.~it> «●>●! *iaic. aort for aitd on be
half of the InhaWiania of Mid towo. asaloat
llenrv C \vnr*.T. lllcbard rtoanlman. and
llorrV W. Gri:.ncU. all of Mid io*d of Tto-
cnon. and who are the l-ard of p-'Het com-
mtodoucra of Mid to*o of Ttvertoa. aetllnj

F«-e other ' aee CU;.:ett*. Cent.
Dif I 1. to*s. ( »*

For other dertnitM.n«. *»ortl» Fhrafc^

" EncntFsa fl .'’ito)--Kixn**t”-“VoTr^
“■ <n»e word “el-etor,*' or ● H a ireb-
«t>r«1 term. dt^Tjptive of a ' iiueo navin; eoo-
Aliotlonal and natmory onalifi-atjona ●« vote. ^

fEd. 2 rtiopter
pic I>to- I ... . . state

ril.%*.i Ib-rrot. it l. pr.vl.UM nut tb. ^
« 3:,-r.«.Pr-.. crob.-

”“rn»e”tem «,rporat^- meana a ^ r^fn^ to srnnt llecnp«l U>

JStald ErSi«to"?Jm"diatl!l'^ ?-»● ">«"t liquor, within nm»a^of«WJ^S«- aneru exehaoct, ao*! otbtnrue actinire, ^tj a. they nny deeia proiier*. OM by
h!!t !*? deal in. or diMji-^ of chapter 3034. «<tl<t> 6. of Ibe VuUte Law.
liooon. .let. »nd beer, at mbolcetlt or retail or ,„r,vhhtl thnt Mid board dtall atoo hare
otbemiM. . *-●«.«- tvM'iln and lor Mid towB all

Dl?b5°?T^" ” ?b“^r ...d nb,b..r»r v»trb lb .bd
For o^er d. fmltioDC bee Wordi and Phriaot. open the town jj

roL iVf^l the iwovidon. «f rhapier 102 of tbe Cet^
4 ijfTOXiCATifto LiQfoia f$ r.«5*to-r.icrK«w- rml I.0W. and sU act. In

GtANT TO Coaro.ATioN — **C»Tizcs. KtJii- py jp addllhtn thereto, whereby aald l«rd
ocKT or Titt STATt" ● j of mIIcc commto.l' ueT. of tbe low® of Tlr*

A 6om<»iie «n*>«tion. oiraaiwd to ^ nolherlied to praot tueb Itceiwe.
“dthlS .late." wiihin 0^4 from time to IlnK- iieretoe Mid pow«

GiS. La*, itstc, c JO'A 12. protidins ihM the provto;..ii. nfufreald.
to*B council of the aereral »●**"●. «0 That ou. to wit. the lit day of May.

faciurc and aalc of litjuor. a* they deem prwi*r. tran^ferml n ‘■ertalu retail *® MU
lEd Note.—For otWr ea-ei, a*^ Inioxirttint (|itrttiio(tK. malt, and Intoxleallns 1^

Liouerx. Cent. Pis. I 5b; D’V- Gift- ^ uorc which had U<m lefore that time la-
For other drfinitlen., w-e \Vonl« >ucd and eraiitcd to dolm J. K**aio*atlfTMato

eol. Z vn- n«v^llT4: vol. S. ^ r. ,nd 7 nay afreet la Mid
VOL 7. PP. 6ici.^l<;c; roL S- P- -'=M ,o the Lnloo Win. Co-

reiny. a c<*rp»rnth'a. and at the aaaae Mine
rlinnsfd anid llv-o— fmni a retail lo a wbok*
ra le llcetiac. hj a K.aienient to that effaet oa
the face thereof.

“(3) Thui aald I'nloo Wlae ComiwBy wb§

Llltlefleld 4 narrowa and Samuel of the
Timneha«t 4 Murdock, for jb, time of tbe

Gorman. Esan 4 Co..aMMh .ta.^of HI- ^
prortolou. of to * above cited a llceoM to aaii

under the proviM»ina of aectlno
1P2 of the CciH-ral I.nw* of tbe

of nbode laland and the nwendiDenw

S.

Petltloo for a writ of cfrllorarl. on rela
tion of wnuam B. Grevnoiicb. Altori«-T Ceo-
eral. asaloai the Board of Tollcc Cuniioi.-
tlener. of Ibc Town of Tiverton. PiUtlon de-
Blcd aad dtomimied.

for petHloQ*.-rc
rusiMiiidentc
ebaal J. Lyveb. of coonael)
aeatle corpora Llona.

Mte, 4 h«»>e«ee U4.t«KtUUliR U Dee. 4 A». 1»Ha *●●r«r ether ceau ●*« eeae te.lc end ●esiwi
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E.U
affirm. «« pfHtJauer df
lodudei danK-itlc corporatlvut-

Tbr dcfloltloB of the »«ub “elttx^ oe-
eordlDff to WeUtttr Onte”**^ »«: O)
Se who «Oey» «*« frc«ioiB and prlTUcrw
2“L rttV ● frwm*® o' ● '‘'J* ●●

«l.k^ lr.m ● l<.r. lsner, or on. not cnIIU«J
w i.. ln.nrt.lr.0. (21 *● loh.bh.ot ot .
rttr- ■ lown.m»n. (2) A P«r»n. o.Or. or
m,J«1U.4 ot cltbB- Kl. *bo oir« .11..
Ctanee to ● porcrnoient -

protect >**0 from ft.
U dMinlcIfrd In a eouMrr, and ^ho I* a fJO-

aelUicr nallre nor naturaiiifd.
Ibat be tavr* J>»* fr;»l ttaiui

" Am*nf.n* to Dourler.
1l Eositab I.aw. An

● Tbe rtprr*

and Is entitted to
(4) one wbe

sen. tbougb
lo aiicb a auiise
from auch emmtry.
Ijiw met.: ‘VlllMm.
liihabliaiit of a city. ● “

eoold not IffotU be rrantrt to
isatoocta aa a eoiporatloB la

■  ̂ rtllaen of Ibla ttate wllb-
and B»eanlng of tald prorU

10 tbe eaioe an^

aoeb lUjoo"
corpora lion

. and aoDOt be a
troe loteot

otbei. relotinc

av
net
to
alona

iron ona
la^lleenae to aald eorpurallon, aald eorj»e-

**.fj bL oold malt ●»* ■PWlooua llqaera
^tim ““ Aeaicnated la «*a lleenae, and
** mIUde aocb llqno" ■* piacc.

-Wborolort. lno..n».-b ●« 'b'-™ *’ “ f'””

I!S“actlM of iaW eoutm'notonera
l-raj. Ibat ● -vrlt of rertlorarl

m»r Slue out of lb»r court, to !-● ‘«rr^ to
nenrr C Rt-Lard Ikard*

^iL^nd na^ «’● Grli.we!!. commit-
^nera of the loim of Tiverton.

certlfv llielr aa aorb com*lb«n to
.btmloDen relallre to «tld j.rocitilitca to

,hu court, and that the actio., of l->»^
Lf pommlaa»o..mi *o tl.c prcolaei nay l«
.Mflabed. And »our pcMlli».»er fortber praTi
C^dioHo. 1«0. to licorr C. Wib

RIehard Doanliuaa. and Harry W. Grla-
of mid town of Tivcrioa. police com*

iforeaald. to apt«*ar and abow
they have, wby tbe |.rayer of
al.w1d not be moted.

ccx.
nell. aU
miMloners aa a
cauac. If any
thli pelltlnncr

. , ,
aeowtlre of a city, la rBrllr..ne..t. ^
la Aworlcna Ia*. One «bo. uMct tb*
fonituntion ami lawa of tbe I nited Rtatea.
haa a rlsbt to vote for H.i.re^ntatlvea It

am) oilier pobllc ollicv't*. niid who
fin office* in tbe gift of the
● One of the aoverelpa pen-

(Ainprf
Is qualllic*! to

con«moem iDriiil*er of the aoeer-
el-nty.'^nonyDK.ui with tbe people. ● ● ●
A'»eml.er of the elrll state, entitled to all
Ita prlvlhfTW ● ● ● A perma may be a
clllaen for cMnincrclal pun*o*«*
nolltlcal |*urp«*«a. .1 Mil. * ●—;■ '

Althonih the atle of loloxlcatluc Uqaora
hat l*een auWeet to ieflalatlre control ever
Bince the tettlemeot of tbia eolony aod attte.
;U word -cuimn- la tbj
flnt totrodoeed la Pob. Lawa p. 15.-
“  ooS. pa«eed June 25. lETS. wbereio Rjw
proTkbd that tbe tow* eouoclb and b^
of aldermen ml?bt irront or refuae to rant

sell llnao" witbln their r«apoe>|
tire town or city, "U> aach nuiuber. a*d aa
many eltUeui resident wUUlo tbe^ renpae*,
UT« town or city, as tbe.r M

● By the provisions of Cen. 8t JaZZ e.
** said cojrcUa and Imarda inlpbi fra«

- reTose to pram aocb
nomber. nnd so many
rospcctlTe town or city, aa
proimr." It la perfectly apr-rent f««
nstoloatloe that the change waa ma^ W
Inaertlnc «be w..rda -clllxcoa Jf

lcensea to

or

place of the wn) **per«tn»- la the ^ntc
5lm rraeou for owblnp tbe chance la aot^
dicatrd la the act liaelf. »c^ them
treble thereto. Gen. BL 1672, c jjj
Conainicllon of Siatotea.- J B.
●nbe wort iwraon* may be eonstroed to ni*
lend to and liwlude eopartnersbipa sod b^

emri«i. and pollUc.- This pror^
has ^continued to tbe Tarlooa
of the atatoies and aUll
By tbe provisions of Oen. 8L '8^ J- ̂  ●
li nets of iocorporatkre were deemed ^
poblle acre for etrtala
bM been the law from that |‘®» f^
preaent. Therefore tbe enort **‘i*^^
rtal notice of acta of ‘aionjoratloa tba

of eonsiructloct loley t. Bay, »purposvs

“Oct. 2Ti. lOf®- ^ ,,
B. Greenoegb, Attorney OenenL

the respoDdents have made an-
“X\*BL
To which

■wer na folio tea:
^lenry C WHcre. Richard Rnardman. nnd
Harrr XT. Grlmiell. ns the l●o.●»^d Of police
"  of the i'»wa of Tiretton. n»-

tn tlie above<DUtled
commissioners
rwerluf the pillion

*^^r^^Tbe hoard of pnllce coiumisaionere
sdiDit tbe allfpnt.'m wnialurt In J●arapr■|dl*
So. 1 and No 2 o; -old i^ctltlon.

-Second. Tor t. «cr lo laracrtph No. 8 «.
of tald i»miua. aald l-oard of i«ll^ comIs. 79. j
>inner* aver that ibe aald Coloo trine Com-

was. at the time of tbe transfer of sold
cunomtlOD dol.T orpanlzrt under

of Rhode Island, and
I. hr ita charter anthorlxrd to er.mce In Ibe

I.0SI1HW of manofsciorl.^ ‘**'"1“" ^nTlnd
srlllne. Importing. cxi«»rlhic. eschanelng. and
olb«Twl*e aniolrhig. bnWliis. ownlnjL 6 si*

er dlsioxlap of wine., splrlu. Uqo«.
.1^ becra. at wbolrsnle or retail o*’

●  ● ● snd as aoi'b corporation It
Temsen resident of the state of Rhode Is-
land. and. as aald l^rd la informed^ ad*
Tlaed. la a proper party ** granted a II*
clw under and toy vlrtoe of «***?*JJi
conferred by aectlon 2 of ebajntr 102 of tbe
r;cDeral Iaws of tbe aiaie. „

license, a
the lawo of tbe r^ate

lea

leslslatlve meanlug of tbe word
sans.** in the elanae -emteo.
iB tbit nuu." contained In Gen. Xjws ISfK*.
fc ● 2. wbereof ibe maierlaJ portion la
-el forth in tbe foregoing |‘«:ltl«n. la w^t
is psrtlrolarly aoupbi In tbla lugolry. Tbe

l

Tbe



___ -*J a4010l3J*'»*l too JOfid wn 0»Q1 U0n3*W®
Baipiiojj »qi »imn«ooo oi m of o» woueaqo »aoui oa «| uoijwttb a< m
«qjn; ●«* ●«»» ^w. oo,|u«PI-«oo .q) iq ;o P3»od

: ‘ul^^qa Ti3a.um *papo| pt^.i^ aoipofli
;o »t«Jjnd "i MC -o«3 q«« 1C3P1WJ »ua!l» «*

o*JpaoiV »qi i» **V^ Joj« aunput «jo»vi^ waznia- »PJO-» ^^*^*''*
●osa

.iJiuioo ipoq . r ●" JialnSiV ..ii »q> Jo ««,.UOid .q»

po« SuMHUBjaotiu JO ^ apnpxa o\ asitcqa Saiquui a\ woist
Siu»j»uM iawlmuO »lwi. !<%U am ;o a««..Un.l luapp-
Ml*»|WiKLitf3«| o> P« ue |KH»uvUie aw 'iiui'iciip Jap«« aput’" «»
4V iwaoay aqi *UKt *’-● aininpt^ri aqi Jo aoiinaim aqi iMJOJipoi
Mljod ‘iw*! Jaaa* a‘MU*»'< P**® ' ! .,cjp *3»ua3H aq; zoj Suiiiddo aoKiait aq» iq
●SauniaKlouBin* Jo a«KUn»l aqj auj oaAiS »a oi puoq a aa!nnl>w l*q» aaipniaui

a« iw.^ed i|Miua..V lujauat) U^J, .,m Uu>u.«l |Mt« ’uuipiiqa ‘oauio* aynpaj o»
●quCicw auu««tia qs«ou3pi.-«Jq o*ti:f«:j* «lousutiaqX -SU®®
oi^lwcUioa p|W JO '»'««* »*»» i„‘ Htali Urn pu»^ uai.woj qjw! “suoueJOiUoa apapoi
PB OB i«.^bU imm—V icuiuju ^ oi^JuawlDO* B8A o«|BZ|mJO*i qatw POB -aaoap
●CSXbKOO uoucao^oa-m J«* J ^ p^cSaj ja«miJk pu» “»30tt34|B
?oioq «* B BB miu' JO ««-iram.2«np i® wipaa«oii wp
,wa.«aSaqi01U|i«dojium^O'jj;^* >» { uiqn^ „tuo*jaU, J”
XinaMBO BOM 11 *H I 1» * pBuimiotl BaiojBU aqi «oj
JO Buoppoid aqi iaiMr.i duu'«b>12 .^poq 3u’,quuiJ4B( aqj oi lUAicddB bca
i, pa bL qaop (oqUca a.a VJl -Kt " ^ oaa^ajaq oonoo,
●i^tna -qiqi JO tUMppoid am iin*«a iwjmcai ojojoiaqi H 11
i2^^«Toip,a«( -a,mm=U P““ ISl «J “o(c;d«i .q.m « oo«ad

-oiaqi papaoaoa waupoq x»qio iOB J® JL L t»a»p btuom aqi XoiUoia
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rtLLERT ». ROCHESTER * P. COAL * IRON CO.

\^,r ftie. «od the |ir*>rl^rMtw of I -

BrewiDff Cawpawy '*”●* * . |o^|^nceo Ta1Wi»>"? Tb« "®''“
“Tor Tbe- .« is ««.- .«.nl»oc « WC-ter'. D‘«;
Bf kxWaO’^* *Cl»» U: -(3) FinoocUl draUncs; buylnC tod
tbtj »« aoiUrteat ^ \jnloD los: tramc to pencral; mermntlJe

Uo'c- AcorponinoDoroalxedf^^cb l^^
Wlue Comiaai* ● ««● P®*«* *● therefor* ● bo»to*M
IB tb* an»»«*' ®f jj* S«te^ b, tbo Oea- CorponiHoni. eoMtltuied
poretloe DOt noder Cea. pooe of eoodortln; burtoew. which

X^wf isno. c. J7C. I *● . »- ,_ ac^ordnocc pivlallj the power* emimeroted In the pro
iS«i w ●« o«»"> '» ».« »r...« 0 of

-ti.:' r:;.’:^. “ aj^” »«......
tual Uwntion to a place, and a et*ri'oraOoo
Rinoot atricOT he i«ld to he eaioble of as
Inieat lo Tcmaln." The aofflelent reply to the
olilectUHi nmj he found In the opinion of
I>urfcc. C 3« lo Stafford t. .^m. Mill* Co..

-We do not fhliik a foreljrn
under any rtreurostaurei he

rmhlctit of the state. In the

 Duiluea Corp<>-
-bual-

15 R. L 510:
cons>rAtlon can
rrsnrdi*d at a

1 . IhTfn

BB.V I.ruvidc h.v «»●●●●

TzrorV::.^^
*t"and hlfibwitrs of itnrm and clllca. cx-

art' of the General AwrtuW.r

lion

. ».«● cncolnl art or n»c oeocrai
**C.VI plMHIon for the Mine, the pcndciiry
upon ● I** „ . ,^jh>.h1 at nuij* lie rcgtilrrO

V™ nfrcsaW <«t.on 1.
l . . ...

al«rt»ee of nny lepWlatlon recornlilnc It or
atntut at aueb. The proper teatplrlus It a

ie Intr." Chfl|drr
pniTldct for the

H

Sr

a«idfli*ntlon and foni>nO»n

. rpon.tlout.and 1. api«ara from an c«u^
SLa«» of Ibe ainiate that there a« three
^IZ. vii.: -Oast I.-Rutlu^ Con«ra.^    Tt iii«uraiitr a.K] Hankins Cor*

.. 4 4v-
«r ‘tttldence’ of aucb a corpomtlon It the
Kiste which created It and which wntlnoea
It III eiltience; otbcnvlte, the corporatioc

Us mrtdence In a mulUtnde of
♦lout - anst II.—

and ClB*t m.—I.lieror.r and Rd*
'Zml Con^^ MUlT^na..e^t

Section 2 aforenaldprorldPt that
iSw wmon prraont of lawful aee.

who iban nsaoctote by wrltien artlclea whirt
U 1. Smena. Inter alia, their nfrerment to

onlliuirT bonlncaa eorponillcm.
br wbia. It be known, the

for*which It It conrtltnted. the town

.mount of Ibe capital flock, etc. ●h«U. upon
eumiiKloc with Uie renolrciDrt.li tl«teluatt-

provided. \* and bertune » «*rporat^ for
the*^ trantaPllon of the hiitlneet named In
raid artlclea of a?r«menL with »
«cludinc the fonuailou of ecruln klodi of
eorpomtloDt ihereln set fortlL

JTwat urjed In arsotuenl that a wn-»;
Uon formed no en»»se In the bw
SmoofacturlDS. dlttininf. boy»nfr
luirtlos. eiportliig. excbanplnc. and otbertrtae
acquirUic. boldlnC- ownlns. «
fiAcin* of wlnet, tplrltt, llqnon. ales, been at
IJjilrtale or retail or olhenrliML- la not an or-
dlnaar hualoeat conwrallon. It ta true that
Tlfrr many worthy iwople the llq.>or b«al.

It resarded at unusual and
tbe nuettloD to be dclcmdncd U. not
the liquor butlncta la ordinary or extmotdl-

 t,«. a AM. Dll*. »»K »* «*“● * *■*

mlcht hare
lurladlctloiw.- Tbe retidenee of a eorpori

Ix-lnlatore l.y *bclr aett have deemed co

there rtotont, tbe petltlnn moat
denied and dlttnlvted.

or

cr

tiont

For

(Tt fa

-
lion la ercated for It by act of law. and cm-

he chanced by act of tbe eorporatl*. A
more permanent retidenee Iban that of a
domrvUc corporation lo tbe slate which oe*
aied It con hardly he eoocelrad.

therefore of the opinion that tbe

not

We are
r-

iMrailun*. created by ibcm for tbe purpcp** of
coiiducnne Ibe liquor botlneat. to be -dll-
trot re*ldrt»t." for the purpotet set forth la
Oen. Lawt 1*^. e. 1P2,1 2. Thlt ccnelutlon
In relation to a purely local matler render*
nnnfrtornrT any cootlderatlon of the eatea
contained In the lent lift of fe«ltral and atate
decialont, resardlnc cltlaehablp of

for certain purr-oaet. cited by eounad
for the respectlTe pa«»«- .

be

ai

IvELLERT «t ot. ». nOCHESTER A P.
0>AL A IRON CO.

Court of PtnaeylvaBla. Oel. A
lOOOJ

(Sopreo*
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Oct. TniM.
SUPREME COURT OF THE UNITED STATES

t  » xfti *Kf» hit?hcxt court of nuch discriminatory action.
Uinly notiinli rtch.j.hc«toann,, „ me to be

the J j. nf the State, iiuale to raise the isnuc. He chnrpcs

l^npree in a word, with the court be- a conspiracy to wilfully, malicious y
Barney v. New York. IM US find arbitrarily refuse to designate

A^^(\ SB L ed 737. 24 S Ct B02. is con- him as one of the nominees of the

^rallinK See issek^. Jurisdiction of Republican party, that such action
th^ Lower Federal Courts to Enjoin was an -unenual ndmmistration of
TJnaulhorixcd Action of Rule OfTi- the Illinois law and a demnl to him
cials 40 Ilan-U Rev liGH. Neither Ihe of the equal protection of the
wiKdU of iU rcasoiiinp nor its hold- and that the conspiracy had thj
in" has been impaired by Kubscquciit purpose. While the complaint coui
aJeision.s. A ilirierent pn»bb?m is pre- have drawn the issue more sharpl).
Hcntcd when a case comes here on re- I think it defines it suniciently to
view from a deci.iion of n sUitc court sun'ivc the motion to dismiss,
as the ultinuitc voice of sutc law. See
for instam-c lowa-Des Moines Nnt.
Rank v. lleiinclt, 2R4 US 230, 7G L ed

fi2 S (*t And the case is whol

ly unlike I-ane v. Wil.non. .307 US 2fiR,
P3 1. «l 12K1. fi!) S Cl K72. in which the
elrelion ofiieinls acted not in defianre
of a Kt.atiitc of a sUte hut under lU
aulhorily.

Ml vs
If-lS His

No doubt unconstitutional discrim
inations asninst a ciass. such ss
those which we have recently con
demned in Lane v. Wilson, 307 US
2GH. 8.3 L ed 12RI, Bt S Ct 872. and
Skinner v. Oklahora.a, 31C US B35

H

.
RG h ed IGW, G2 S Ct 1110, m.ay be
more readily esUblishrd than a dis-

individualcrimination ajrainst an
ut thoiurh the proof is ex-per se.

nctinp. the latter may be shown ns
in Cochran v. Kansas, 310 US 2B5.
RG I. ccl 1433. C2 R Ct KKIS. where n

was prevented from pcs-prisoner

Mr. Jn.slico Douclns with whom
Mr. Justice Murphy concurs, dis-
senlinp:
My di.'mpn***menl with Uii* majority

of the (Hiurl is on a narrow rnniml.
I a!?ree that the equal protcctinn
clnuse of the Fourteenth Amendment
should not be distortwl to make the
federal courts the supervisor of the

●llftl

feetinff an appeal The criteria art
the same whether one has been d^
nied the opportunity to be a candi
date for public office, to enter private
business, or to have the protection
of the courts. If the law is "applied
and administered by public authority

evil eye and nn unequalwith nn
●That would placesUte ft lectionfi.

the fitlcnil'judiciary in a ptisUion
“to supendse and review the politienl
administration of a sUte jfovernment
by Its own oHii ials nnd ibroiijfh its
own roiirtn” (Wilson v. North (*nn>-
linn. IGtt US BSC, riPG, 42 L ed RGB.
K7I. IS R Cl 4HB»—mnllors on which
earii Stale h»« l*“* ****'>● *

rnMiliilai*' f«»r publicn*rn‘c tliat a

●ll»]
♦hand, so ns practieully to make un
just nnd illesral discriminations be
tween persons in similar circum
stances" (Yick Wo V.' Hopkins, US
US 3BG. 373, 374. KO L ed 220, 227.
22S, G S (H IGG4 I, it is the same as if
the invidious discrimination were
ini'nrporatcil in the law itself. If
the action of the Illinois Bo-ard in
nffert were the same ns nn Illinois
law that Snowden could not run for
ofTiec. it would run afoul of the
equal protection clause whether that
discrimiaaiion were based on the
fart that Snowden was a Ncffpo. Cath
olic. 1‘rcsbylerinn. Free Mawri. or
had some other characteristic or be
lief which the authoritiee did not

office Is not deiiifd the iMpial protec
tion of the law ill the constHiiUoiial
Heiise men'ly bi-raiise he is the vic
tim of unlawful administration of
a stale election law. I helicvr, ns
the opinion of the (’.ourt indicates,
that a denial of equal prolf?cHon nf
Uie laws riHpiires an invidimis, pur-
piiRefiil discrimination. Rut I dep.nri
fn.M» the majority when it ilenies
Snowden the opiMirliinity of sh«iwlnr
that he was in .fnct the victim of

i

SH I. ed BOB



*'*C5 PACIFIC hetobteo.
(CH.

SIS
thst OB the Wfc Noremlicr. 1S31 Ihr
■TNM^Ilaiit wo* ● dul.T-msl»t«r«l Tolcr to *aw
Mivrluci No. 1. »ui».TTl*or dwtrtel No. 1. »'ui
Uad only Iwcn »»eh oluce lb« 3d day of Oci4^
Km issis. and wa» not a rcsUiered Toier lo

nuperTltor dUtrtci No. 1 lor on* '■' '●●f
Bcxt pn-«dln? the day of elecOon. Tbe eonrt
below as a i-tMiflumon of law from the »aW
fiD<liii?a adjiidsed Uwt anwHant liad not U-ea
SD pl**<ior of dirtflct No. I for one year l»-
i„„lia«4ly jinn'.iim? I»»»
Ilicrrf..n:. iH.t cllpiae to U.e oIUit at the Umc

V  Tin* I* tin; »olc «iu*:»imu tohv wn
I be aciirrm'iHnl In the ca*«‘.

It Is i.fi.vMlttl ID !"● of '*>« eoHiit>
Eovt-runs-m a«t of .\|tU 1. (Si- I'
433) llmt -rtcb iw wiwr of tlw If^ard of su|«t*

Dii.«t be an . Kwior of ll.e district winch
be rcpnivnu, nmst reside thervio diirin? bu
fuein.l*cnry. and m..*l have l-en and. elcrmr

luitu«nli3tcly pnwIiiiRf

sew trial
●sd order flenylnc a

■jbo
rrrersc^

tvt eaoeor;

aro
;  GAUOirrrn, 34 tan dvke,

3.

»"®«mTEVTS T. CUnTZ. VAA
«  Sm Of C-dlfomb. Dec. 1. lSnO-1
(Bopreme _ QVAUnCATlON -
COUKTlES-Stl’CJlJJ^JVlON

2- I 1 pr.»%H)-* that ererr nwleConst, art. i t * i,jivc U-cn
dtlien ..m- .vear iw-st l»tvr.4:ns
letfcjciit of the ilntA si» l »f
●B ehctioa, "M' ihir«7«V'>*. he «iml-d
tb# slecuo® hreei " j jjy-
te vote. Art ^ „eh ii»‘ »d of Ibe U«rd nt
4ZSU .« clcrinr of the di-trej
*aiwfvi'-ir* H>»*t ^ bare been sm-h

one venr lim«e«l»ately |-p-
e4c^er *?/ ●* .„■ Jirld. that an ch*e«or who
vTl“ii«hU-d iu the di^rl' t I*** was rWieO to
hasjWthv ii,im«sUal<-lr I»rvr«lii*s hisrvseot for one j eii-ihle »n the uirwe.
election as (V.' etsc at n»eb elee-
t^pb be «* name ba* not br«

r«J.To?^c£.-jjV" '“cweted by roL Ude. I lUyb
ApiK-al from snpcrhif eourU Al*IB bank.

.»c at lent ouc
U elertion." In to find
and a. a:i;iloD of -ilvctor.- we must look to
the couiUitilhm of the state. An ** ®
iktsoii J-.SWSSIUS the quallfipatlnns
KUmitlou. OTlabcrly r. City of r.rWs».
^fTui Dmu. ICl. AIL 4IB. It U me
Jbh-d In the consiliullnn tarllrle « I 1) tl^„f the I'nllrtl !«ia»P* whoevert male rlliwn

eoulrfUns tbe latter'. rlRbl lo hoW

S;S«.Iwl-nrl»r. f 1“^“““
idnlDllfC. defendant api>cala. Ueverseo.

mckard and Wood it Lcrlnsky. for
W. IL Thomburs, lor reipondcnL

P. M.
appelbnt

almli bare been n-ld.-nl of tbe state ooe year
Scat ‘i! “”2
iB wblcli he elalios bis role nlmiy
la the electhm prcclnet Iblrty days, shall he« ««...« rff "
MW or may hereaficr be anlhorocd by law.
Tbe Ondlnsi of the eourt show that sppeUant

an e^tor of the dirtHct for which he
leai elected for more lU-in ou-
atclT preerdirts Ibe N rcml. elcetlon. De
Juid'lin n resident of the state, county, n^
pr.tl.irt for more tl«n ow year
Jrrcedlns the elrttlon. ‘j!
onanncnilons of an elector os
L eonslliotion. and. taless we »hotW^
that be most bare
ion other lhan that laid down »U ^

m*nt he was. at tlie time of his election.
Pl-'>!1ile to tlic Ollice. We dn not think the

cren If »t atter^pted to do mi.

n.uld ndd any cs-e.lial ‘®,
.vniiltlnn of an elerinr. It Is settled l^ the
PTx-Cii welal.t of nuliNwity ilwt the

1 has IJic l»o® ''f l.●a-u:u.l.le prurlElons
for the punwsc of rcpilrius
cliflort. and who di-sirc lo vote, to show tim
tber have the necessary “ J
rro'uirius resUtratkin. or rv«inlrlns ■» »®
STvIi or oath at to
tinu pnrnnlem to the rl?ht of »««V
eaerrtsc the prlvllesc of voUns- 5ueb pro^
sieiit do not add to the noa!5r.raU«M requ^
of " lectors nor abrldse tbe r»?ht of vo.lnfr

purpose of aseeruln.nc who
^U...or*. and to prevent persons who s« n«
.Lei ..liters freu voliuj These

l, nn»u.-,Mc.
With ibc reguiremeuu of ibc courUtnikw.

doly elected

fflct No. 1 of Alpine county at the Noxem-
her election. 1S08. This Is a
roBpondent. as an elector, eontestin, Iben.ht
of i^peUam to buld ..aid
^3^that St Ibe llai. of tbe ^
S  elisible thereto. Tbs conrt below rei^
dered Jndgiuent spalnst niipclbnt dcclann,
tblTat tbe time of said elcetlon he was In-
ellclble to said ofliee. s«d by Its dcCT« an-
Bulbd and set aside the election. The de-
“endan-. has appealed from the JmlRiwnL niid
the rate Is broujht here on the

the fl inllnsH Hint apixdlaut

was

It annears from . ..
Is ft nJiiinMiom clUren of the nDlled Mat.%
●n vears of age: tliai be h.i* n-HKi.-d m tlw
Itaie of Calilwmla all his life. In the cinity
of Alpine ever slnev June. ISH. a'»<S *"
clnei No. 1 In superior district No. 1 smew Hit

dav of July. 1837; that appoHnnl s n-anic
ftppeart upon the preat resisicr ol
ty June 21. ISW. In precinct No. . In
r\%ot district No. 2. hut that be remowd from
uid last*named precinct a»iJ dlsirlcl luio p
elnet nod district No. 1 olwoi Juiy 1. l-J*
that sp;»cllaols name remained uj*mu talf
-rest rcsistcr In pn-clnct 2 anfi superxii jr
district 2 of said county until the 3d clay of
OcioKr. ISIS. when, at his rinjut-st. It
canceled upon the said pn-cinei rrststi r No.
2. end placed upon the iircvinct r-Risivr of prt-

sald suiierxiiCwr dWtrict No. 1; |

1ft

wa^

clact No. 1 in
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IS nt MEALY.

CM
tbe OoillBri lo Utot of appel-

otoll be eou rwl lUe nam« of
IB tbe wa» «,,ooij. aod

^’J^ll^wbTuaa rcsliicrtd ainJ Hicnalicr
mldciire to anoUita- pirdnct lo Ibe

Ills n-=li*in.l«« t«i.-r.TnHl to nurh
1?'^.. ..nn kiii t IM-»M bi* api*b«-a»Mrti

..".
I  iJm* niKilbu'albtiiK of an rWtor. but , ̂  ,■/

I.. ..riivbttnl a iiM*aiu tvlwivbx tbr fRiiiimif C»*on oI Cou.omto-

i,T IwviBS bi» nam? .■im.U.tl ui^n ^ Si. JKH.'.. i-. WI. 1 !'■ pmvWior th^

aibl

tir iu: )i wa« «>bl by tln^ ri*«irt in wiwtcr »r iu«*»t»c»K.7 nw'' ^ *»o“iv- «
*● nvtw*. 3-1 Oil- «if vn’ilborv «b«n « ●*■ *●>●●»● b^'J^

of ft l«r*y *® I.P.— 4*. t. : hu iM«n-n’' wiili imrnt to d' bjr. .)'*frand. or hio-
«>aa rhflllPOSOd: bcro Is. It [ m-«bM.rv » r.«nr.»u.t lik.iroc to bHv|K
lio a nnallDt^l i’lwlor of »bc pm ’urt at wbicb ^ di-bi«r wn» iuwlvvui nlieu «l»«inp ia»ft teu
^  toUhL niHl wat bW nai.« at Ibr lltnc upon .*««‘V”"‘,^^0 SniTf' proridinr Ib.i
thv sn-at mritbT oinI I*"" JJ* I of in^-lmicT raj bo laaJc. on
of >Veb*b T. W'UIiaiwf. i»> 0»l- »>*, 31 I ae. , „j „.,iMurw wb.^ ● «b biot. “
^  It wa» raid 'b® *'b>«I )«*“«● tT^-aklns . pjation of in«.lv.ocj. ba» motif^ It was raio . ^ , , „r irarofcr of bis proifry »● iDUat
for Ibo rourl ^ vnim> liv l to drlat. drirond. or hinclor bu emltlon. a
Utrolbm taw ta to iircrrtil «1 tsal by I *ii. -„ie tbat tlfbiort. “in eoatpuipb^

— In atKani-’* of rbfltan. an auttH*n* | bore ih.-1'W ● j.ijmenu aud
TV !l7 tuv « unmi.,1 .b.mrft.- \u lb- «..c {”* rf»r «f tbfir i.r.r,K:rt.T.- with ●“rtMOfot. ^lie but of tlif ,nd 10 wbetu t«b paymeot
of Sanfort V. l*n*nl..-. > ;*Vn„"-»er wt-ro modv. docs not tuie t auM
-Tbore ta ft amvnioT ta-iwf.ni an clcfbir or ^
^ 7 i^..iir nuainiHl 10 vote and ft Toitrr. “.j wion^-1 l-*i»d la taTolimtarr tarolrwy^
j«m.n lr;aUy moHip.' he »«« todl^
In emnmon partaDfC . ^f ibe pi»ltaHi»i« enslittwt. »br tw
«.TifBin9telr. bat ft irirUy »iicaKin,~ uwj am wj^  i ^ midof >«ira»oat will oot
not ttoe ftftBio. The »oler It tbe elector who wbco made lor ibt firtt Ume ta
Tntm->lbc elecior In tlw rxerrltc of bit Iran* , rapmne emin.
cblic or prlTlb-cc of v.ulns.—and not be wbo j conjoilftiioner*’  decitlon. Deportment 1.
docft not rote." Jn Ibit cote the appellant , jroui tui*erlor court. San Dt-roardioo
would hare ta-cn eJifflWc lo tbe ! coumy,
nerrisor of U»e district for wblcb he wat i.ptUlon h,for Invobiuiary Insolvency by
clecird If blr name liad nut Iwm on tbe sr^-at of a. M. Mt-aly and Flur-.-nee ^^«lt■
rrsirier. He not bate vuitnl at !b« . pannen at A. M. Mealy A Co-
ebTllon. and thn* woubl bare Iweo diTrlred I b Joilnnenl remlcred for pe-
#,f Tutlns f«T liiiwu-lf. If »●<* **> df'lnnl: bni. .  B,„a the ovvmilinp of ft dcrnoiw
liavins tbe eoi.Ktliuibo.nl .|»mlin.-atluuv be ^ peUiion, laJd dcbiort appeal Rt-
vat fllelblc to the oUbr. Tbe *»“TV remed and rviimn.led.

rrp,npr^!i.re:?"r,^: .:r4 i‘Ln.roe™.«poee.
That terlloiv. after ctmiiH-mtins tbe eonw ● (....p^jAN. C. InToluntary IntolTcncy.
tiiilouil .iiwlincalioDt or a ^ pciitlontns creditors bad Jodpment bj
wb..s!- miirn- ttaill be ®“ .J ^ default u|m.u dciourrer to tbelr petition be-
reaisier of tori, county ^ ovrrrulfd. odjudclnc appeltaou to be
an .;..rtbiD tlwH »«c a niwHb«l ' f: ItiolvcnL Tlrt ft p|"-al It from tbit )udp-
TIH- words -.iuaIKI.;d “^^o n»«L%.e ,m»nu ur^t^ on tbe nppenl are

«f flcinr wif ba^ Jtj that lb* demurrer ftbould ba»e boon fto*--a «..... ..mo™. ~
wbn wm- n»i «' *i«alb»fl. Tbr mimiy ffor.

dt^ft not i.rurblv, at a tumilibm
Ibr olllce of ftnpcrrbmr. that

bare ta*.-n a i|u:iUl»e*l

nt Oft

We concur: CniPMAN. C: UniTT. C-

TEIt CnillAM. For the rc*«ons plren ta
tbe forepotn- opinion, tbe Jodpment b r*-
Termed, and Ibe eausc remanded to the lower
eoort. with dln-ctlons to render Judpmeut os
tbe budbips In fa%ur of npi'fltaut.

Tin- b-s*
tlT Cal. NO

In re MHAbY rt tL (!► A. r»ST.)
I>t. 4. ISfO.l

fUr-.

1. Tbe demurrer wni for lotufllelcocy of
faciA nod o« the further pround that tbe
)4ctllb>n It uiM-i-riBlu nod unInielUsIble. In

(■miic-ot tcl
of eltalbllby 10
the rniMbttatc muNt

J

Hint It diK* iH»i tiale wbcu tbe nlleped «*●
aata. or imn»f«*r w.ni made, and

f.*r lUev rft.-oB, and for tbt
tbat U duct not ttau to

al^im^nt
b niubipuoutf
further rvoson

elector of tbe d'.strlet wblcb be n-pr»*.-.aiu for
at IcMt one yi-ar. >Ve tdrltc that the Jwip-
im nt ta- n ter*ej. nn.l tbe caute riin:ii«K*d to
tbt lower court, wlib direction* to rcuOcr



FACmC BSPORTSE. M 8EWB#M
CiL790 j  afttf bU mno^ J”"' pmHmt

anotber pr«i»ct. If In «nfl\*n wiU» ttai-
nte linarriWnir Toten' c|ua»ftcatmu».

pro»Uo and atatutc wrrr mluiitnl
of iT‘»> as tomatlre nMni-un^ at

ejection. roLCode. I 1W4^
●mended: 8t.l»15. PP- l^CS, 1-.-

ascoded In 1030; ar 4.1 V

to

both
by people

:  Cmuc.

.U-. «««r nf a lirhted dimWed ear
_ the W ot ̂  sidewalk on
i
to
af * iTthe street, and which car
io nrht Ions enouffh to
h of the car towing tt to

brokci. tow diain.

ad been
permit the driver
jet ont and 6* a

f7l The acts forbidden by law and com- .rt. 2,11» *●
■  * j u- .nnrllsnt whilc driving his an- _ „

“"'^I'^Jh^^oxicated which support j. coastltatloaal Uw «=»38
ere driving upon a high- j, eonitltotional amendment eontraveo-

the ● intote a wil- ^ ^ .tntnte P«TaUa. whether .tatutc wa.
.^‘crLrtprd ior .h= »i«y w or br

“4^=T“ propbrx, (.bbd. U), 505, „„ conB- 4, 1 1.?r ffir Code?^. coupled with h« failure
the disabled automobile and its Eiaelleas ^60

^“^Tat a r^nable and prudent dis- The term ●Qualified elector." in
“  h.vin? due regard for the spe^ of ^ eonaUtutlonal amendment that ele«o
^’TdhidJ Md thrtraffic upon, ind th. ftan P<^a 0. whicb “
^

to

ditiS^ of, the road>viy, (Su^ (a), p^„ct to »an« ”u°tr ^tblu 40
^  531 Vehicle Code,) That the re^- .leetlou d..ll be d«m^

fflreal and unJatrfol manner of d^ ,pp„ft,d ,l«or ot
tedantTtovinB pnntimately contributed ^ „p,roi for porpoM ot auch eleetlou,
!„“^Liu^r«~incd by Theodore Goo- ^ a. to matum t^^in.
ales admits of no doubt, barin* quallHaUuns outllnrt to

?"r^ s*^:^ ar; fnd each of them n. .tT, t

concur: YORK, P- J-J DORAN, „ .meBded to 1930.
“  red. Kot..-F« other drfaitio.. f

-qbbUW Daewe," ●● Words 4 Phtm-
J.

4. Eloetleoi C®60
proviso to eonstUntlonal amendment

that person movto* from precinct to which
rtHMUTti as elector to

county within 40 days before election
deemed realdent and qualified riec-

wblch be moved for

The

shaU be
of precinct fromt

saeta election flvea elector within
prlTilcce of voting at election

which moved. OonsL art.
emended to 1930.

or
36 CalApp.2d 721

purpose of
ItB provlakma
la prectoct fro®

MeMlLLAN v. 8IEMON.
CIV. 2293-

2.1 !● as
of Appeal. Fourth District,
Calllomla.

Jen. 25. 1940.

DUertet Court
(..Coastitutleaal law

Contrasts ♦»I75(I)
Statates 4»I89

In constnitog Conatltotlon. as
statotei. contracts, and all written or spoken

words are presumed w have been
BBcnral and ordinary meaning.

well as

I. Electloss 4»I8
Tb.pruTi«lneou.UtuU««lmeudme«

that elector moving from prectoct to
rejlKered to another prectoct to “®* .bsenee of technical terms,
^within 40 days before elecUon sbaU be to ao—
deemed resident and qualified elector of pre ft,„t,tgtiosal law «*I2
duct from which he moved conrtltotional provlstons must receive
foai elecUon Is controUtog In detenntnl^ uneraL practical eommoo-seose coustrue-
Aether elector may vote to prectoct wherein a liberal, pracucti
„*!ired at general city election wlthto 40 tton.



CaL 7D1HeMlLLAN T. 8imON
mrMwt

Alfred Sietnon and Bennett Sicmon. both
ntat be of Bakcnfield. for appellant.

W. C Dorm, of Bakersfield, for re

spondent.

7. CoaslltBlloeal
Neer eoBstltotional prorlaloo*

eoBsldeind with Teferenee to alniation* In
tended to be remedied or prorided for.

t. Ceastitetlenal law
Tbe object i_

nrorlslon* is to plre effect to Intent ot peo-

pie. in tcboin eorereifoty of stnte residea.

ts
ta eonscrulnc coostltntlonal

THOMPSON, Justice pro tern.

This is an appeal from a judpnent in
election contest in which the contestant

and respondent was declared elected by a
majority of one rote to the ofiice of city
councilman for the smh ward of the city
of Baker.tfield, and the judjpneni directed
the issuance of a certificate of election to
contestant.

an

8. Elections C»I0
law aboold not be so eon*

dlsfrancblM any Toter. If rea
An election

stnted as to
●onably susceptible of any other mcanlns.

■n Pi^ttaaa «s»7S The election was the regular dty rtneral
Tbe nntute prorldlnc that pereon, who election held April 11, 1939, under the

«naiilled elector 40 days Immediately Bakersfield aiy chaner (Stats.l91a, p.
r^ore^ectlon and replstered and qualified 156S) which provides that such elections

any spedtl election or eonaoUdat- are subject to the pcneral election Uws of
wlU. th, «tc (ii, p. 157Z)

sneb precinct until boldinj of election. The controversy arises over the ruhnps
either primary or teneral elec- of tbe trial court on the issue of illegal

Five witnesses were called by con-

In
and voted at
tloD of even-numbered year next preeedtns. votes,

such election without addition- testee who proved that they were electors
sot prohibit elector, otherwise qualified to vote, but who had

may rote at
al reslstratlon. does
movtns from precinct to which registered removed from the respective preemets
within 40 dsys before election, from votinc from which they were register^ within
to such precinct, thoopb not consolidated forty days next prior to the election ; that,
with preetoct of his retldenee;, as sudi con- at tte time of the election, they raided in
scruetion of statntc would tender It nneas- different precincts from the ones in ^ieh

PoLCode. I 1120, ns amended; they registered and that they voted in tbe
u 1004-1121 ● OonK- art. 2,11. as amended respective precincts from e^ch they reps-
J 1030 tered and in which they no longer resided

It was stipulated that it was not a special
election and that none of the preemetsII . Eleetleet «»1t ... j i- .

Laws requlrtnp- electors to reslrter as in\'olvcd had been consolidated Umtestee
eondltlOD precedent to votinc and providlae. offered to prove that these fi ve wimesio

methods of icfUtrntloB do voted for contestant. Tbe court rejectedfor reasonable
add to eleeton* qoaJlflcatioDt or abridge the offer,

right to vote, but are only reasonable regnla- appeal presents but one main issue,
tions for purpose of ascertaining who are nameb*. does an elector otherwise qualified
qualified electors and preventing others from removed from and no longer re-
voting, and hence do not eontreveoc eensti- jn the precinct from which he regis-
tntional previsions as to electors' qualifies- have the right to vote in such

PokCode. II 1094-1121; i U20, as p^gejnet at an election held within forty
days after his removal when it is not a
special election or when the precinct to
which he has removed has not been eon-

Appeal from Superior Court, Kern g^lidated with the predna from which he
County; H. Cans, Judge. removed for tbe purposes of the elee>

Proceeding by J. J. McMillan to contest tion.
tbe election of Alfred Siemon as Oty The answer necessitates a ctmimicM
Councilman in the Qty of Bakersfield gf article II, section 1 of the Constiwtioo of
From a judgment declaring contestant California in connection with section 112D
eleaed to such office and directing issuance gf the Political Code, both of which pi^
of a certificate of election to hia» eontestee visions of law were presented to and

adopted by the people as initiative measures
at the election in November, 1930 (Stats.

not

tions.
amended

appeals.
Affirmed
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Xaqt iaqiPqM *«ontmjo|ai aiqq!®Ai ●* **: ^ ..pq, ‘Sutpadaid »aa -laaX pajaqumu
Xq ja n»«" ” *«ua>u<» P“* ®t»P ^ IJJ,*, ,q, jp’ aonaap pjauaS io Xjamud
naiudda aja Xaqj aidoad aqi Xq uodn paw ^q, }0 qjoq jo auo jaqjp 5t pawA
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-Old lauonmnttioa paidopa Xijuaxina aqj poj»ap maads aqj asodmoa jaqjaSoi qatqjfc
joafqn* lou pua aajoj ut lanba « uoiaiAoad xua }o joiaap pagiianb
apoa aqi Xfiuanbanioa laqi pua pa auo JO ^ ^ ^ pajinbaj *a pajaa^aj *aM
niad fa pajappuoa aq anm Xaqj ‘iwtpap ^ uo^f ut paaon
atucf aqi :a saAiiqiim sa paidopc ajaM ,qi jo Xua jo 3uq>ioq aqi
wnftraui omi aqi a*ncaaq 'laqi 3u,pwwd Xpiqpaunnt sXq> ^oj Jopap
t luqi.vUIc 01 aquasqnf louuaa 9f\ a ruk oqm uowad XiaAg *1^
-ivaiu aAipium ua sa paidopa TK,i»a* fiqi }o nuaupambai

.r.oo,u. pu. ^
■nmnm sm ^ ww }0 «oqOB!I»nO„
put ■.●«.-=. «M> JO «>.» =m o> ;t»onoj«
., uo,«.>ojd ,.uo..mmooo JI U IJ ,o OZII “«»S

●ASjaAOJitioa ui uoreap aqi sapnpoi p ^otpap qan* Jaija n»«» paAonoj
uouaas m 01 pajjajaa nOt ’ „oj: puoajd aqi }0 JOPap

Mmionb pu. luop.»i o 0. P»“=«P
●irf.r«>ns ● lt6l 71 S»l> ●P« JO
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.lm.nuvl aiOA 01 papnua aq 01 suuqa aq ● joud tXap Xuo} mqJHA Xionoa
uui«t» po»:pjlo«uoo JO uojoojo
laiaAd* aqi asoduioa qam^ *pupajd aqi ^ pm popaid auo m J^p ui
\o auo itiqiiM pua }0 JOPap oa ta apoa q^ ■ Xpp
JO '601 poo "60t 'wot "OJ”* ^ ^ -wMoji 'SotMonoj =-t>
ijj'jjuutui JMi UI ‘ZC61 7 JO roonis>B!l»>^ =K»
4,J.uiiu:.u-iJj K=o* "J “!»“*'*“»” ”„.,njmu03 0mJ0'l»0®»‘n’P^
iuiujaoJm»u.fj»Jns!SoJo»H«ni»n“
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.  otnlified ncceiiity or the desire lor such an amend-

be deemed a qjlified menu Even belorc the adormon o( the
eiector. bm e riiJu have Constitution in 1879 the les«lature recog-

elector. and It d^» " y the importance of cxtcnd.nc the
the The constitutional privilete of voting to electors situated like
from which he ^ the five witnesses m the instant cate, and
proviso Itself is. have the adopted, as subdivision 3 of section l-o9
?his contention. ofSie Political Code, the following prov.-
henefit of itt provtsioTU. the „oi be held,

quired “J’' the condition, by rwson of horinj moved from on. pre-
xn one precinct antU un - . and cinct to another, in the same county, wi.
outlined, he is deemed The thiny days prior to the election, to have
"qualified elector . . ? . ● ● his residence in the precinct so moved
.inn "qualified eicctar;« defined in «a«m ^J^'^^he was an elector therein

1033 of the qualifications on the thirtieth day prior to such elecnon."that a person .♦V mI in aniele II sec- It IS interesting to note that our Supreme
(being the ones outlined in anicle U. s« ^ Russell v. McDowell,
ion 1. of the Consutmion) and "who^ "“r^rcted that prox-ision to mean

conformed to the law governing Ac a person was entitled to vote at
tration of wtc«, ^Unqualified ele^r ^ ” But this imerprcunon
at any and all * . . uhij„ diaum. as it was not essential to the
term ●‘qualified elector , « used la a^e of the case. Such legislation
II. section 1. of Ae Consututio^ ^e Au^ Constimiion which
is used in Ac same sense and means m reouirc any IcngA of residence in a
elector who » “ ̂ 59 ttin^ P^-nct a" a *?rerequi,uc of the
V. Curu. 127 CaL S6. 89. « 59 312, RusseU v. McDowell, supra.
RuiseU V. McDosvell. 83 ai /O, M, 23 Constitution of 1879 (an.
P. 183. The draftsmen who prepared Ae residence in his election prccina
proviso in article II. icctiTO i, « we ^^ny) days preceding At
Consdtution could scarcely ha^ Ian- was made an essential qualification
rage whiA would more clearly inAcate a ^ ^ ^ and  m Ae ease of
deliberate intention to give Ae eleemr who y, Zemansky. 171 CaL 13^, 135.
comes withm its provUions Ae pnvde^ of ^ p. 296. it was held that a statute
voting at the elecuon m Ae precmcl from j^y 26. 1915 (Stats.1915, p. 8a9)
which he moved ^ limiUr in all material respecu to sec-

rS-91 In construing the Constitution tion 1239. subdivision 3. above motioned
the same rule whiA applies in conitming was invalid as in violitiM . '

extracts, and aU written or spoken .eciion 1. of the Consututum. ^26 Ae
’ obuins. In the absence of leAni- provision of Ae Consutution m

Ae words are presumed to have in this case was adopt^ u an am»
m Aeir natural and ordinary to Ae Constitution and this provuira M
“* 1928 amendment and re-

Inn

w

language
cal terms

m^nint Oakland P*v. Co. v. Hilton, 69 retained in  a .  ■ ● .
49UU P. 1 The provisions of enacted as a part of  a constitutional amwd-

Ae Constitution must receive a liberal, ment by an initiative measure
nraclical common-sense constmetion snd except that Ae thirty-^y pen^ was
SU provisions must be camsidered wiA greased to forty days. Before
reference to Ae situation intended to be ment was adopted a person sitMted as A
remeded or provided for. People t. 6ve witnesses above mentioned were
Swphens. 62 CaL 209. 233. The object is .jtuated laAed only one esscntul require-
to ^ve effect to the intent of Ae people m nicnt to give him the right to
whm Ae sovereignty of the sate resides, residence in hii preanct for
The e-verdie of Ae franchise is one of Ae period of thirty (mnv fony)

important funoioni of good otuen- qf his removal therefrom within »id
Aip. and no construction of an election Uw period. But Ae wemlment pro^dm^
shmild be indulged that would disfranAise for Ae purpose of

voter if Ae Uw i, rca«,nably «i.- deemed a resident
ee^ble of any oAer meaning, Ac preanct ^

Let us glance baA mto Ae history of ^ J^effw a" rAi^*Anc and should be
constitutional provision to asce^ wlut den« for the r^uireo
condition or situation gave rue to the enutled to vote.

0SP.Sd—00%

in¬

most
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the nSle ballot just prior “Reffistration of Eleaors" and tlic chapter
thV^^ititutimul is« designated in the code. The Consmn-

reei^aS „ a part of said tion does not prohibit the enaettnem of tows.
PoLCode. $$ 1195. either bj* the Icffistoture or by the people by

of the initiative, which require elec*

may resort to
the voters
to the election at

provision
initiative wieasure- rs ● .

515^P^ ^YMOTite Sn"o «finw as a conaition prcc-acra lo
Inaustri.1 Aec Com., 187 their exerci.inf the mvaefe ol ''>™E ̂

™ rai 204 P Z26, 20 AI.R. »4. to proride for reesoriable methods of rcr-
^  ofSe ofBciil descrip- tntion. “Such provis.ons do no: »dd to the

to be voted upon,.. U qualifieatioos required of electors, no.r
,.ou of “ Hlet, is « follows: abridse the rifht of votmp but are only
appeared in saifl p p , */ reasonable recutotions for the purpose of

“Suffrage ● ● ● de- ascertaining who arc qualified electors, and
arucle II oi umsuiunon   ^ ^ nr^'ent oersons who are not such

dares person removing within forty ̂ ys P fronTYOtinr.” Bergevin v. Cum.
of election from preemn wherein re^t«cd p
to another preanct in same county shall s p ● therefore, do not con-

for that elcehon Im ““J » eo—t^i P^v.sioas relai-
former preset ,7' ” ”Jhc qualifications of electors. People

●  " From this it would appear that mg to tne q uro„.y;-i. \42 Cal. 71.

the voters were informed *(“* *^^ 76 75 P 663. Said chapter III ou'.Hnes in
voting upon the 9««tion of th^ght of the manner in which
such persons to vote, and n« upon their ,c^„ration of voters shall be ac-
rcsidential qualifications to sign P5«J*^ comolished. Chapter IV of the same title
serve on juries, and enjoy hke pnvileges, election precincts and precinct
as urged by appdlant. officcn and section 1133 thereof provides
From this history it is manifest, and we ^^^d or body diarged ivith the

are of the opinion, that the constitutional conducting eleaions nuy subdivide

proviso inrolved in this case was plainly munidpality or territory in- which the
mtended to, and does, apply to situations i* i© be held into special election or
like the one that arose with respect to the con^iidated election predneo for such
five witnesses above mentioned and ttat gjgctions, and requires such board or body

they were entitled to vote in said election ^ ©umber such predneu for the purpose of
in the respective predneu in which they election. Said section 1133 and said

did vote. section 1120 were both added by the Icgisto*

no in In determining that the con- ture as new statut« in 1907 (SutUW

stitutional proviso above mentioned applies p. 662) and, with iJj' jJ*j
the situation involved in the instant case minor ̂ ges

we do not conclude that it nullifies the

provisions of section 1120 of the Political field dection ™
C^but are of the opinion that the Con- special elecuon
stitntion and the lUtute may be recondlcd. preancu are creat^ and “
We do not arree with appellant’s contention the forty-day period moved from hirreg^

ca^uot^ back to th. tm.luu prcduc. |o
dnet in which he registered and vote, if the same special ^
he has moved within forty days, unless the preanct, he is still in the

preSia of hi. residence has been consoli- precina for that elecuon^ t
dated with the precina of his registration, ptoang an unncc^ry
Tuch a construaion of said section 1120 eleaor and on the "
would place it in direa conflict with article require the Sector to
n se^on 1. of the Constitution, and it his voting place is the same as if
wiuld then be unconstitutional and void. stiU residing m hts original «

While it may be difficult in a cursory ex- seems logic^ to wclude, and
unination of the language of the sutute convinced, that said secuon

harmonise it with the constitutional pro- that, under such a suMtion. no "
vision still, when it is considered with the additional registration « required of Ae
other sections of the chapter of the Political eleaor in order to vote at such «
Code in which it appears, iu meaning is at the preana polling place in the p

was

215

to

to
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Mr^ m

OD bud Id the husbud'i estate tbe ralnr of
consolidated elenion precinct,

in subdivision 2 of said the real property ctren to him.
election or
except as provided j .u .
section, 'vhich subdivision provides that,
in order to vote after April 1, 1932. he must
have been repsiered since the opening of

I  in January, 1932, which was
fixed for beginning permanent

registration under the amendment of 1930. 3 Executors and admlnlstraton ®=»3t5(3)
It is just as obvious that those voters who probate court was wlrhom jurlsdke-
are listed in one of the special election or motion to amend decree of final
consolidated precincts for a particular distribution where motion was rondo more
election, and who have not changed their gi^ months alter the entry of decree,
residence within the forty-day penod, notwithstanding notice of motion bad been
should not have to reregister merely be- gj^en within six months,
cause their registration precinct is tempo

rarily suspended and they arc. for the pur
poses of such election, in a precinct tempo
rarily created for such election only.
We take the position that the proviso

conuined in article II, section 1. of the
Constitution applies to the facts of this

and that the questioned rulings of the
correct and must be sus-

1120 of the

2. Courts ̂ 200'/3

A dispute regarding conveyance of In
terest of heir In real properly could not bt
determined In probate court.registration

the time

4. Executors and administrators ̂ =315(3)
It is not Buffieient tliat notice of mo*

amend final decree of diatrlbnUontlon to
be given within six months after entry of
order of dlstrlhiitlon but motion mn« be
made and action requested prior to the ex

piration of six inoutbs.
case
trial coun were
tained; and also that section
Political Code does not apply to this case
for the reasons above stated.

The judgment appealed from i
BARNARD,

is affirmed.

P. j.;We concur:

Appeal from Superior Court. Sacra-
County; Peter J. Shields, Judge.memo

Proceedings in the matter of the esute

of Julien Feraut. deceased, wherein Joseph
B. Feraut filed a petition for an order to
amend a decree of final distribution, which

petition was opposed by Tessie Feraut
Sackett, as administratrix of the estate of

Julien Feraut, deceased. From an order
denying the petition, the petitioner appeals.

marks, j.

Affirmed.

Darold D. DeCoe, of Sacramento, and

Charles Reagh, of San Francisco, for ap

pellant
Charles A. Bliss, of Sacramento, for re-

●pondent
37 Cal.App.2d 12

In n FERAUrS ESTATE.

Mr. Presiding Justice PULLEN deliv
ered the opinion of the court

This appeal is from an order refusing
to modify a final decree of distribution in
the esute of Julien Feraut, deceased. To
properly understand the controversy it is
necessary to recite in some deuil the his
tory of the entire proceeding.

■’ Tbcrial property was deviaed by wife In 1933 Ella ShafT Feraut the wife of
to her husband, but before distribution to Julien Feraut, the
him husband conveyed a portion to bis son concerned in this appeal, died tesute, mak

n^rmltted property that had been given to esute, which included the proP«"y
SLi to be distributed In the esUt* of the involved. Julien

could not upon final dls- tor, but died June 4, 1935, before the
of her esute was completed.

FERAUT V. SACKETT.
Civ. 6313.

District Court of Appeal, Third DUtrlCt,
California.

Jan. 29. 1940.

husband, the son ^ ●
bare set aside to him out of cash jninistrauontributioD

C.vl.Rep.07-08 P.2d—S7
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The Catt^SeiatrtqfPaperu
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A. U. 1765. 1030)29]

^1. The Case of Secure of Papers, being an Action of Trespass

by JoHK Entick, Clerk, agiunst Nathan Cabbincton and

three other Messengers in ordinary to the King, Court of

Common>Pleas, Mich. Term: 6 Gbobge III. a. d. 1765.

to bu lordtbip; tad tboogb frem the want

of toy autboritj from bim, the l^ior

po«ee himself to some risk of diupproUtioo,

>vt bis p.eesutioos to gosnl agiitkst it, with
tbe disiDterettedoetsofbU motivos, will, ho

is cooSdetit; if ever it should become bcc»

nry to expUio the cireumsUocet to his lord

ship, be reeeired as a very adequate apology

for the liberty thus baxanlcil. Uargrare'.^*— '

In trespass; theplaiotiffdeclares  _
that thedeie&daals oo the lllb day
of Norefsi2fir_ia_(be.year ef-«ur iintUlM,
CbtdT763, at Westnupalpr »p. Mifc **●
dieses,'.srill\ forM *■>'1 ectered
the di^ling-bbase of the pbloilf]a the panih
of SL'.XiDiUUS, Stepney, amt continued there
four houra wilhonl bta.cooaeDt and agatost his
will, and all that time disturbed liim in the
peaceable poaaeasioa thereof, and broke ouea
the doors to tbe rooms, the locks, Ireo bars, me.
thereto affised, and breke epm ibe bosea,
cheat!, drawen, &C. of the plaiotiff in his bouaa. ■
and br^e the locks thereto atfi sed, said aeasc&ad

. and esamioed all tbe ruesaa, dee. 19 bia d»eU>
iog-beoae, and all iba boxes, dee. so breke
open, and read urer, pried into and examiacd
all Um private papers, buoka, dec. of tbe plaintiff
there luuod, wbmby the secret aSura, dee. of
tbe pUinliffbecama wroogfuUy dtacorered sod
mau public; sod took aM caniad fvajr 100
priotca charts, 100 printed pamphtais, dec dec
of tbt plaintiff ibm feoM, aad ether 100
charts, d^ dee. took and carrM away, to tbe
damage of the plaiotiff S.OOOl.

The defendanu plead 1st, not
gnilty to the who e deelar^oo, ^
whereupon issue ia joined, idly,
as to the breaking aod eoteriog the
dweUing-bouse, and cootiouing fuur boors,
and all that time disturbiog him io tbe poa*
seeaioii tbereof, and breaking epeo tbe doors
to the rooms, aod breaking opra tiia bosea,
ebrata, drawers, dec of the plainiiff in bia
bonae, and the searchiog aod exaoaiiuDg ail
the rooms, dec io bia draliag-boosc, a^ all
the boxes, dec so broke open, aod mdiog
over, pryiog into, aod examioioK the priraie '
papers, books, dee. of tbe plaiotiff there Ibuod,
aod taking and carrying away the goods and ■
chattels io tbe declaraiiou first meoUwoed there
found, and also ss to taking and carrying awajr
the goods swi chattels in ibe declaretioo laM
meotiuoed, tbe defeedaots say, tbe plaintiff
ought oot to here bis actioo agiiost tbam, be>
cause they say, that betbre Qm nppoaed ties-

bis Case is given with the above-meetioned
:ida; becanae tbe ebief point adjudged was,
Tkst a warrant to oeircb for and aeizo the

-apers of the acenaed, in the cue of a
Ictieoa libel, ia contrary to law. But this
.ns not tbe only qnestioo io tbe Case All
he other interesting oubjects, which
liKusoed in tbe immediately preceding Case,
'scept the question orGeoeral Warrants, were
dso argued io tbe following one; and moat
)f them secffl to bare received a jodicial opi*
jion from tba Court,

e state of tbe ease, with tbe argnmeota of
be eounsd, u taken fram Mr. Seijeaot >TU-
4D*s Reports, S Wile. 275. .But instead of
ibt abort note of tbe Judgment of tbe Coort,
.be Editor bu tbe pleasing utufsetioo to
1 resent to the ruder the Judgment itself at
ngth, u delivered by tbe Lord Chief Ju«
iceoftbeCommon-Pleu from written notec

;t wu not wilhont some difficulty, that the
spy of this Judgment wu obtained by tbe
2^tnr. He bu reason to believe, that tbe
tiiginal, most excellent and most valuable u
IS contents are, wu oot deemed worthy of
ircsarratkm by its antbor, bat wu adoally
ommiuad to the fiaau. Fortooataly, tbe
Editor remembered to have formerly aeeo a
'.opy of tbe J udgment io tbe bands of a friend;
ind upon appliutisn to bim, it wu imme-
liately obtained, with Uberty to tbe Editor to
uke ue of it at bis discretion. Beforv,
lowever, be prunmed to consult bis own
.risbu in tbe use, tbe Editor took core to

»nvioee himself, both that tbe copy wuao«
■heotie, and that the introduction of it into
ibis CoUectioo wuuld not give offence. In-
lead,uto tbe authenticity ofthe Jodgmcoi,
atupt in some trifling tnaecuneiei, the pro*
Jtble effect of ureleu transcribing, a first
reading left tbe Editor's mind without a
ionbi 00 tbe subject. But it was a rupect-
●q1 delicacy due to tbe noble lord by whom
be Judgment wu delivered, not to publish
■t, without first enduvouriog to know, who-
ber each a step wu likely to be diapleasing
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.  *«t udbefora, did oec*»»riiy rwd pi7 iBtn. emaiftf
m 00 Jhe tb« mid pri»«te p*pet*. boo^. dtc, ef tW fitu.
BOtil

1031]

, and alltbe bme of mt ertb« tiff in ibe d*eltf»u®o »«BtK»Md tiw® feuM «
tbamrUfHalifaxw^aodm . biaboom; *od betaum at the mid time wb«

k>rdioftbekinff*ipnV««»a4»^J^^ ice. tbe mid door* in the aaid houm Imdinj w
mnei^ ●****“^„ !S1%|K of Netember Ibe moine Ibemin, and tbe mul boxen, cbem
^  ?« b^ITmtd &C. w«e abut and farteoed «»ibat tb. Wea
ire*, made ^ ^ dwtaoDoW not amreb and examoe tbe «*,

^rented to ibe dewodanta, eiicata, tber. for tbe aecei
carl did in tbe ^nnit^r to tbeir mry Bearebinff and examining Iba aatne, di
quire the defendant bkJj^B««*“ S2 oeoem^j break and forte open them.
jLiaunoe, W nuke ^ct aad diligrot BeareO aa it waa Uwful fc
JSIbd pliintiff, mentioned „TS; 2e mid oecioo tbe 4,

s?f;rsridfoJr*^bonit,*i^^

diloua re6ectiona and lOTectiTea open bta ma- eonld, wbirt are in - ^ ^
leatf’a eofernmeot, and upon both Houies of lenng tbe hooao of tb p . , | .

urj, .Dd lo,inj .boo. .1 o.igbl »o_- ^ of S.opo’.i, of Ihoir 0.

●c MiatM ●

rta-t.fi.™tbo .~1»» 00 "rtlb c^ll^^obo,.; «»1 U.i. I
ye*r, the warrant was delffered to them to be ^loun «« w k ^
exaented, and tberenpon they on the mme day P*V’ 4« m likewiae —There'

*.ftof o‘.doi'?'to^oii'‘i^:u^ Ediojb'oi;^ .rt ^

tbeoaterdoortbereofbeingt^o^otoa^b «n«d before ^BjUdax^ ou^^

SrfHbBte,Sd^» So «d ‘ ~ ,1-oprt. .0^: >*b o«..^- .b-«P-
tfab defendants did then and there hod tbe . ir--«*'«-*-eAaD I

i^SSSrSS
i‘ri,r,A-is3i".SK ^aSSSif'S!afes-SK-tssr-K; ssiissSSiCo.

an amistanito tbeetn inbiaoSceoraeweiary anoiw*^ ukine and etiryi
©f atate, to be examined, and wbo wM then an- papefftbere, i^L. .lui imam u<
S^ »^,.U.oio«fn«olrto.f.rU«. J-.T ■?« °f b~ ^ i
nmnotr aa it wm lawful for them to do; and foood, in tbe deelaraooo compuu** .
tbe plaioiiff afterwarda (to wit) on the ITth of aaid ^ (gho
Noeember in tbe mid year wm diaebareed ant and entmoif Sat
©f tbeir cnatody 5 and in aearcbuig tor tbe fcUowinx mfomatk
beoki and papen of tbe plaintiff thedefosdaata the lane of



>
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ud befofc lod ootil tad »t Um time ef rnat.

,gf the mmot bereeflrr meaiwiBed, end from
tbeeee bitfaerto, the c»rl of Befiiix wet, end
031 11 ooe of the iocdt of the bag*! prify
^nn'l. aad oo« of hie piiimpol Mccotanci of
statt, eod before tbe time io tbo deelere.
lias, fix. OQ the nth of Omeber 1701, ot 8t
Jeaci’e Wcotmioeter, one Jooetbu Beott of
l^eedoe, bookiolW aoil publUtacr, came before
Edvard Wcatoo, ew). ao aaeistaat to tbe aaid
earl, and a joatiee of peace far tbe city end
libcm of Wettmineter, aad there made and
'nre infucmattoo » wmiog to ead before tbe
nid Edvard Weaue agaiaat tbeaaid £i
liek aad ethen, tbe teoor of which iofonaatieo

oev prodoeed aad girea in erideoee to tbe
loron foUoweth ia Ibeee words and ^rea, to
MMn wh. wit, ‘ Tbe roloolary iofenaatioo

* of J. Scott, lo the year iT&h, 1
● propoeed setting op a paper, and

■ mentioned it to Dr. Sbebbwe, and in a few

‘ days one Arlhnr Bcirdmore an attorney at
‘ law oeot for me, bearing of my inteoiioo, mod
‘ desired I would mention it to Dr. Shebbeare,

■ that be Beardmore and some others of his

‘ friends bad ao intention of aettiog op a paper
‘ in tbe dty. Sbebbeare met Betid more, and
‘ myself tod Eoiick (tbe plaintiff) at tbe Bom
‘ lirem, aod agreed opoo tbe aetting np tbe
paper by tbo name of the Monitor, aod that
Dr. Sbetore aod Mr. Eotick aboold bate

● tOOi. a yetr each. Dr. Sbebbeara pat uto
‘ Beardmore’a and Bntick’a baada torn papen,

● but before tbe papen appeared
« eent them back to me (Scott).
* iosisted oa bariogtbe proportieo of bis salary
paid bim; be bad SQL wbiob I (Seotl) fetched
from Tere aod Asgill's W tbar note, wbieb
«Beardmore gare him; Dr. Sbebbeare open
● this was (joite left cot, sod the monies bare
< been condoned to Beardmore and Entick

«erer sinec, by mboeriptieo, ■■ 1 mppooed,
● raised 1 know oot by womd : U bai bm coo*
● tiooed ID tbeae
● Beardmore aod Eotiek all told me that tbe
● late alderman Beckford eoontcoanced tbe

* paper: they agreed with me that tbe proBts
● of tbe peper, paying all ebargea belonging
● to it, should ̂  allowed roe. le tbe paper of
< tbe 33d May, called Sejaoos, 1 apprebeod
● tbe character of Sqanua meaot lord Bute:
● the original maonseript was in tbe band-
* writing of Datid MeredKb, Mr. Beardmore's
* clerk. I before receiTed tbe manoeenpt fw

● aererml yean till very lateij ftom tbe eaid
< bands, and do beliere that thsy eontiooe atill
* to wriu it Jooa. Scotty St James’s IJth
< October 1763.*

l

MttM M|««

I)«»(«●(

Beardmore
Shebbeare

crerMoa. Sbdibeare,

bekmg*f utemengen, and doly

tenor of wb»A warrmat
to Ibe'iufon,- Wlo^ -lo-^
words Slid figuwat
* tago Donk,
4 eMtSoob^.eodbaiooHiiSfo^
* OM of tbo lorda of bis m^cety’s
‘ boeouiabtepriMwqpoiil^ptoo^re®^®;
4  Mtretr* fd««j W benteoank geseral
«'and g»tral gomoor of tbe kiog^ of Ire-
* laod; pnocspal seoelary oT ftata» «.
«tbeae are tn kis maifSty>.BaBe to aa|bSR*«
» ^ reonire T&t,' ta^ ● I*
* aaisuoccrto'nakeatnetapd^Bgentsearch
* for Jobo Eotiek, tbo antlior, or eopcMcerncd
* io wTttiog'of seVaol xreekly wry .trfttiooi
‘ papen, intitled the Hoohof, or Bntiah Free-
* BbMer,-fi* 837,^58, S60, S75;3T6, 878,879,
‘ aod 880, liOodoOijirip.tfitLftLJ^Wilsoo and
*4. Fell in"TOerl5oeter Bow, wbieb cMiam
4 gniis aod acaodatons reflections aod iovec-

opoo hb msjetty^a gbrereineot and
* opoo both booses of pmtiameot; sod him,
' bariDg_ruuDdjroo aieto adkoaBd apprebad,
* and to bnng, tbg^er with bb books sod
*  IP* custody before me to Be exs-

' urea

4 ^led eobecrtiipg tbe prembsM, and further
* dealt with aceoroing to bw; io'tbe doe exe*
* ebtioa wbeiwr all majors, sbenSt, josticea
* of tbepeaba, eoostaUcs, aiM ojHir.bb mayes.
* ty'a emcen (aril and mUitarr, and lotmg soIk
«jccU whom it luy eoDcen>| are to be_^aidit>g
4 ud iQ) jdn as there' shallj^.ooea-
* non; and for so doing thbifoaTl^ yo«r war-
* rut Girce at St James's tbe 6tb day of
‘'Nurember 17C2, in tbe third year of bb ms*
'jesty’a reign, J^ak Baliftx. To Natbso
* Carrington, James Watson, Thomas Ardren
● aod Robert Bbektoore, fonr of bb maj^y’a
* iiiMssiigeii in ordinary.’ And lbs jnran
farther say, tbe earl canoed tbb , .. .
warrut to be deUrered to tbe rio-
fmdinw t# be' exoeatod. Asd ,
tiyt tbe defeodutx afterwaidaon SwK

that

tbe 11th of November 1762, at
11 o’riock iff tbe day time, by
Tirtnc ud for necotioo of tbe
warrant, but witbeot uy eoa-
stable taken by them to todr asnstaoee, en
tered tbe bouse of tbe pIsietHT, tbe enter door
thereof being open, and . tbe plaintiff beiitf
therein, to sear^ for ud aeixe tbe plaiatitt
aod bb hooks ud papen, to order to brieg
bim ud tbem before tbe esri, aceordior to Uw
warrant; and the defeoduu did then find tbs

Elaiotiff there, aod did seise snd apprebeodiffl, and did there scareh for bis books and
mpen in lererel rooms ud in tbe boose, aod
~  bnreau, ooa wriiing dttk, aod sevenl
dmwen of tbe plaintiff there in order to find
aod seise tbe same, and bring them along with
tbe plaioUff before tlieearl according to tbe wsn
rant, and did tbeo find ud scizelbcreooiDC eftba
books ud pipen of tbe plaintiff, and perused ud
read over several other of bis papen wbieb
they found in tbe bouse, aod chou to read

SM

in one' Tbe above informatioo was^given volnntari-
* ly bcibre me, ud signed in my presence by
●Jona.ScotU J.WisToa.’

And tbe joren further ny, that on tbe 6ih
of November 1763, tbe cud infarroalion was
shewn to the esrl of B. aod thereupoo the
esri did then make ud inne bit warrant di
rected to tbe defenduts, then and ttiU being

44
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■ad tbit tbcT nfrrwirilj eoDtiosed there ie bereio before ftertieoUrly ipcdfied ia Umkiag
the cxeCQtMB of tbe wirreat foar boon, ud ud cDteriof tbe bouse of tbc pluotifr ia ib«

tbe pUmUffin bia twoee. end thea declirmtioo Beotmocd, lad eoaUnuia^ tboe
took led 0U M‘** books ud pipen from for four boon, ud ell that tue distuH^uf ib«
tbnif .*B** fnt1b*i1b gire oeliee it tbe office pUiatiff in the peeeiMion thereof, lod ewcbiig
of tbe eeeretirj of sute in Weitaiinster eetcrml rooen therein, ud one bomu, en«

Level Stubopc, eoq. then before, ud writioff desk, ud eeveral drewera of the pUia>
■till bdsr u uiistut to tbe eirl in tbe cze> tiffin bb bouee, ud reeding e*cr ind

  nations of peruni, books ud pe> inffeererel of bb papers there, lad seitia^,
pen seised by rirtue of wirruts taking and cairying away some of bb books

«M iHued by secretaries of state, and aod papers there fotind:
nbotben udsdll beinca jusliee of aaid ^ainliff ongbt to maintain hb

laid setioe agaioat Ibcm ; tbc
joron are ait^stber ignorut, sad
pray tbe adrice of tbe Court thereupon. Asd
if upon the whole mailer aforesaid by tbe
jnrers fuood, it shall aeem to the Court that iba
defeoduta are niliy of the said trcspaaa, aod
that tbe plaintiff ought to maiDUio bb uiios
■gainat tbeoi, the yuron aay unoo their mid
oath, that tbe defcnduu arc gui (y of the said
trespasa in ouner ud form as tbe plaintiff
balb thereof coDPlaincd agaioat tbcm; aod
they assess tbe damages of tlie
plaintiff by oeenson tbereof, bo-
aides bb costs ud charges by him abont bb
suit in tbb behalf laid out to 900f. ud for
tboae costa ud charges, to 40i. But if npon
tbe whole msUer by the jurors found, it sball
seem to tbe Court tbst tbe said defesduts art
not guilty of tbe said trespam; or that tbc
plaiouff ongbt net to mainiain bb action against
them; Ibeo tbe jnrara do my npon tbeir aaib
that tbe defenduts are not guihy of tbc aaid
trcapass in munar aod form as the plaintiff
batb thereof complained against them.

Aed as to tbc bat imue on tbc
second special jnittfieatioo, the jury
found for tbe plaintiff, that tbe de>
fenduta in tbeir ewo wrong broke and anlcnd,
ud did tbe trenmas,
pliealioo baa alngad.

Tbb Spodal Verdict was twice solsoinljr aiy
gned at the bar ; ia Earner Term last by aar*
yeant Leigb far tbe plaintiff, aod Borland, ana
of the ki^'s aeijauts, for tbc defniduia; ud
in tbb present term by seijeaot Glynn for the
plaintiff, sod Naraa, one of tbe iung'aaci}cuta»
for tbe defenduu.

6 GEORGE IIL [10301055}

; or tbe
●KiiMiiim

^ ^ liberty of
M sui-i weatminstfT ud county of Middle-

baring aeixed Iba
plaintiff, bb books ud papers, ud

of tbeir hiring them ready to be aumined,
they then and tbeie at too inatuee of tba

■aid Lore! Stanhope delirered tbe said books
ud pspM him. And tbe yuron further
aay, that, on the IStb of April in tbe first yoar
of tbe king, bb majesty, by bis letiera psieot
under tbe great aea), gave ud grsnted to ibo
■aid Lerel Stuhopo tbe office of iaw-derk to
tbe seerftiriea of stale. Aod tbe king did tbere-
^ ordain, eoostitute ud appoint tbe lawHclerk-
to attend tbe offices of bb secretaries of state,
in order to take tbe depoaiirjos of all aueb per.
sons wboffl it may be neeessary to examine
npon affairs which might ooncen tbe public,
Ace. (ud then tbe rerdiet sets out tbe leUeii
palont to iba iaw-elerk in kee verba) aa by tbe
leticri patent prodneed in cridenee to tbe ynrors
appeals. Aod tbe Jurors fnrtber aay, that
Loral Sunbepe, by virtoe of the said ietteia
patent long b^re tbe fima when, dee. on the
IfltbefApiilin tbe first year of the king was,
and ever atbee bath been ud still b law>elerk
to tba king’s aeeretariea of atate, ud batb exe-
iwt tha m* office all the time. Aod
■wtwM w>« tba jurors further aay, that at dif*

farent times from Iba lima af tbc
Revolntioa to tbb preeant time,

tba. film wanuts with that based against the
ptaiatiff, bare been fteoueatJy grutad by tba
Moetanea of state, anu execoM by the mca*
3^eri in ordinary for the time Msg, aod
«>«■» each of tbe defcaduls did raapectively
take at tbe Ume of being appointed messengers,

U

aa Iba plaintiff in bb i*.

tba usual eatb, that be would be a troe serrant
to tbe king, dee. in tbe place of a meeseogcr ia
vw ^ ordinary, Ue, And the jurors fur.

** tber aay, that no demud was ever
tHrAoi * >Bade or leA at (he ntual plaea of

abode of tbe defeodaois, or any of
them, by tbe plaiotiff, or bb at*
tomey or agent in srriUDg of tbe

au tMiMo pemaal ud copy of tba aiuil war.
sZLu bsoed agmnst the plaintiff

to

*.■*!»

tlMvItUa

na aforaaid, neiiber did tba plaintiff eommeoca
or bring bb aaid action agiiast tbe defendiuta,
or uy of them, within aiz calendv mentbs
next mker tba aevetil acts aforesaid, and caeb
of them were ud was done ud committed by
them as aformud; but whether, npoo the
whole matter as afbmaid by the jurors fennd,
tba add defendanu an gutty of tbe trtspaaa

Esittr Tersi, 5 Gto. S.

CouuMtl/vr the PUiatiff. At tbe trial of tbb
Close tbe defeDdanlt relied upon twS defenom;
1st, That a aecrettry of Bate aa a jnstiec or
eonaervator of tbe peace, and these mmaeagem
nctiog under bb warrant, are wilbio the Ba«
tola w tbe S4tb of Geo. t, c. 44, wbieb enacti,
(ameog other tbiogs) that * no action aball ba
' brongbt agaioat any constable or other officer,
* or soy person acting by b'la order and in bb
* aid, for aoy tbiog dooe inobedieoeetotbe war-
* rut of ajustiec, aotil demand bilb bees made
' or left at tbe naeal place of bia abode by tbe
' party, or by bia aumxiey in writiog aignad by
* tbe party, aemanJieg tu mme, or tbe paroaal
* ud copy of aneb wanut, aod tbe aama balb
* been ranwd cr ndgleciad for aiz days after
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’^^iTeSTbSi s r.ns aiii^ ̂
»«^r^*SthJrfor«*he'ih*ll DotSwe thb tbe w«i ittol»k« »eo6«*M«t9ib*

defect’ M«rtMoe. TU Mendutt b>T«
cUM i^ioiUh* def«dan , ri.>^ »te dbobeyed Ibe wsmat u notbcr ntaUcr:

ic

behtf eoin»«»d«l lo bnog tb« _pUhitiff, u>d
f .ute, wbo » > ju«u« UHl eoMWT^ of ««
eace. »dly, Thw tbe wirrmat under wfajch nr?*

le defeodinu acted, i* ● legal warmot, and ^ i,*  « a

». U.e, ..11 c« j«lfv -bTu..y b... do„ |b. .■:SJ1SL»7 feCSLS
T firtue thereof, for Ait at maBjr ne.ee raer daii^ a rishtla^ie
mes from the time of the Reaolouoo Ull tbu juati«  ^ P*^ ^ them
me, the like warraot. with that ieaued aoeb a w^« ~
^ioit the pUioUff ID thb cue ^to b» ‘Slifax* ^^The Infcnaatioo wu made
noted by aecretanei of eute, and aeeated ^ ieeetart of ■tate
y the iDcauopera m ordtoary for the time ^ ,«aaer or aecnaad.

.. ir.Tr.:r;irirs;st:s:2;JK:
i™‘;n“tbSr2'.u‘b,‘rbtatt.°.«j^ A.

amUerU Coke, Hawkini, lord Hak, dec. dec. ●^tiotti *

*v

looe of them uke any DOliee of a aecreUry thij tt ^

idl u ^ury of rtate, conaerrator -of the pnrate drawerinaman’f^y. Batifbanog
«d S2a«eer in onHnary, were all it in one;. cu^7^t^ ^ «»\*«>

.Cwltisr’.'!sL"sr.£S

to their auisUDce. Tbit disobedience will not l!
only take them oot of the protection of the man could endure to lito in tbia coontry. In

(if they bed been within it), bat wUl
jnstify what they hare

done, by any plea wbalerer. The oftee of
tbcM dcfen»ntfl it a place of cooiideralile
profit, and aa unlike that of a coMtable aod
thbiDgman at can be, which it an office of
burthen and ezpenee, and which be it bound to
execute in pertuo, and cannotaubctitule another
in hit room, though be may call pemnt to at-
litt him. 1 Hale’t P. C. 581. Thit wirrant
it more like a warrant to tearcb for moteo
goodt and to teize them, than any other kind of
warrant, which ought to be directed to con¬

itatute,
alto dnable them to ● Ur. Burke in Ut Short Accoont of a lata

abort Adauotttration,{lhit admiobtratioB camo
into employmeot under the mediatie^ of the
duke of Cumberland, ton to Oeor^ tbaaeoond.
In July 1T85, and waa remorod la July ITM:
duriog its ceotiouanee in offiee the mai^uiapf
Rockiogham waa Firtt Lord of the Treaaaiy,
and Hr. Dowdetwcll Cbanoellor of the Ezehe-
fluer) myi, ‘ The lawful oecrcta of bunoem

Jiod frieodabip were rendered inrtoUbia by
the Bemlulioo for oondeouing tfad^ teisore of

Bee New PirL Bite roL 16, p. AOr.pepett.-
8
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4W. af »»eM«b-w«mat for rtokn gto6e, it offeaew armiott ifae mte, u w all tbe;

●ranlHi bat opon tb« ●ttOBgoat on- bareifoec. tBa»k.P.C.117.aeet.4. ILmq.

SSfaJbaaa. aiaawrewd ia»ch » b*oae; ihataoBo^y iiat* o«y c»mrt far irta
SS?KwSe«>ehgooa.aaw«««4eB,a« aoo iDd other off««aaffaiMt ba ».
S

10S9]

ilSffooda io the bouae; but if ateles noie taioly nay eotamn for a aaditMua hbd aniaai
ibere.all wboeoterad with the the foreromeol; for eoo banUy be i

ireapa»»f». Howeter freoueaUy graaier offe«» agaioat ita atate, eioapi aao»;
!!!Z^J^Buba^be«Br«HadaioceieRa. tfeaaoo. A aeeieury of auie » with* Uif
ZZliTir that will Bot male them lawful; for Babeaa Corpus AeL But a power to cmuDh

were ooieaaonaWe or tmlawful wb» without a pow» W mue hu wa^t to aem
fc^iraoted, do usa^e or cootiuoaDoe cae the offaoder aod Ubd w«Jd oothiog ; a
^aihem Ew euatoma, wbkh bare U moat be eooduded that be baa the aaia.
^^naed time out of m»d, bara been aftee power oooo iofoematioo to waoe ● w«r«l »'
ISodffed roid, as bear ooreaaoaaWe, eoDtnry aeaieb for aod ^ a aediuous u
_ tJSmwo righ^ or purdy a^ law. if author aod publisher, u a juwe* of pea^t

● «Don eooaidePiDp their oalore aadtjuality they forgraDtiopawarmot »sea«bforstolm joodi
be foood iojarioos to a multhode, and upon an informaboo tbil a theft has boa eocc

'mriudidalto iheioiniDoowealtb.aod to hare miuod, and that the r-xi*
E2reommeDeemeot(fbrtbeix«wtpart)thronffh a place; w.wlu^ ^ the coostablmM
the oopreesioB and extortion of lords aod fieat offieen aausUBf him lo the search, may ^
»i£ii Darif 3* b- These wamota are sot opeo doom, boxes, dec. to come at such emit
bV ^Ol? they go DO farther back than goods. SappoeiDg t^ Wce
£biT Team; and most areaxing it is they wirtanUtoeearebforlib^ag^theatateb

DCTer before ihn lime been oppoeod or admitted to be an eril in particular eaaaa, yat t
SJttorerted, oonmdermg tha graatman that letiacblibdleraeaeape,wboeodearoortoria
SJTpreaided in the Kinc'a-bench ainea that rebelUon. u a greatw «il, and nwy W m

^But it was rmerred for the boooor of pared to the reason of Mr. Justice ind
i" Court -bich bu eter been the ^tecmr Csse rf Pre-i»g. [Vol. IB. p ISM.] wb« b
S the liberty and property of the on^oct, to toys, ‘ That war is ag^ eril. but it is e^
demolish ibu monster of oppression, and to
tear into tags this remnant of Stsr-chamber one af the .

^

to

it; but
 It u maxim u law and good policy too, tlM I

tyranny. printe misehiafo most M home wHh paheno
f

I

or pterootiDg a nitiooal calamity, dee.’
i. Sopposing thcra is a defect of inrisdietio

in the eecretary of state, yot the defendantt ar
within the staL 94 Geo. 9, c. 44, and t^
not within the w^s, yet they an within

of it. Tbatit uDOtonnsoal tnaas(
pariiaBent to coidprehand by eoastnetioe
generality. wboroexpemsmentioB is made sal
of a panionUr. Tha statuts of Cirtwipfr
oMtis oowennuBg the bisbep of Norwich m
leads to all Nshops. Fttx. Prehibitioe 9, ao
9 Inst on this statate, 9S Edw. % e. onablf
the ioeombent to plead in punre wysdir, to tb
king’s suit. This also extends to the soils i
all peiaoDS, 38 £. 9,91. The act 1 Ric. 9, t:
«i»in« that the warden of the Fleet ihall b
permit prisooen io exccutioo to go out of pr
son by Uil or barton, yet it is a^udged tb>
this act extends lo all gaolen. Plowd. Coo
ease of Pistt, 3i h. The aiai. de deau^ cm^
timaUbut extends to ail ether bmiutwas is to
net there partieulariy meBliooed, and tbr Ut
oeostruetion has bea put open wfcral etht

reason

Cmfuelfor tin Defendants. I am not at ^
tf.rtnwl, if this power is cstahlithed to be lO
the secreiarim of state. ● It has bees seed in
tbebertofumea, often sineethe Rcrolutioo. 1
abaU argue, firf^ that the oeerelary of smte
haspowertogranttbeoewarTanls; andlflean-
Bot i^toio this, 1 must, secondly, s^ ̂
by the stttote 94 Geo. 1. e. 94, this netoon oeca
hot Co against the defendants the uissi iigi ri.
1. A secretary of state has the «me pc'wto
eommU for tressoo as a jnstiee of pcaom Ken-

^nll and Roe,*.6kin. 596. 1 Salk. 946, R & 1
Raym. 65. 5 Mod. 78,8. C. Sr Waiiam

Wyodbam was committed ky James Stanhope,
●eoeury of eute, to the Tower, for high tree-
●on the Tth of October, 1715. See the ease 1
Stra. 9. And oeijeant Hawkins myt, it is cer*
taio, that the pri»y couodl, or toy one or two
●r them, or a secretary of state, o«y lawfi^y
QpmiDitt petaons for treason, sod for other

« See this Case, io roL 19, p. 1999. _
4. With renpoet to the power of n secretary

of sisto to commit, see the Cases of Wilkes,  k«
1 989,'of this Tolume, end of Leach agsinrt any man ; indo^ it has
SlMey aod otbera, p. 1009 of this Tolume. perwmn eminent » oor ôre

●* 1? we are toleara from the records in oomfo eoosid^ the ‘‘jj 0?.^^nf I
of justice, and from the receired praeboe at all stepprf the hoe of the ^.7 "‘J* *
S

I OS
mes whit U the Uw of the laed, I bare bo p. Wilkes, aod b«

difficulty IB asying that the secretarim of state be supported, “ SSiSi S
haw the right to Commit. Tbit right was not
●fco doubt* by lord Camden, who expremed lU" Per  M J^7«. t T
ns great aoxiety for the liberty of the suojea as King against Xlespard, 7 T, Rep. 741.
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Entiei c. Ccrringion.

Tb« lUt. T J»c. 1, I iUej»l tni trMinr^ !»*«● 1* »
tbe Mercury of tute i« tjouiee or p«ee,
the tncMcngero ore bio officer*. WhyiWodid
tbc wvfM direct them to uke a eeettaUe to
their aMiouaee, if they were tbersMtreo the
proper officeriF It teen* to admit they were
ooc tlio proper offieerm. 1 f a maa be made aa
officer for a ●pectal parpeae to amU aeotber,
be most abew hi* aathority ; aitd if he refoaes,
itia not mordcrtolullbim. But a ceoauble «r
ether kirows officer ia the law aeed aqt abew
bii warraot.

IMI]
Tbo.Jooei4atotes.

5 the word * eooilabk* tbema czteodo to a
jfpoiy eooat^de. Moor TbeM m ~
..oe ID ordiaary hare alwaya heea eoeat.
3ci«d aa offieera of the accrciary of aUte,
leda eeaouuneat nuy be to their eostody, aa
:a V Ajoatieeef peace
loay oiake a eooaubie ero koc viee
j warraot, who woold be witbia t!
Geo. t. Be if tbeae defeodaota are not cooau*
jlca, yet aa officer* they bare power to execute
1 warraotofajoaiiceof|icace. Aoooatiblemiy,
jot eaoeot be empeU^ to exeeote a warrant
At of bia juriadictioo. Officer* aetio^ uoder
stear of office, IbouRb doio^ ao illcfpl act, are
wilbiotbi*BUtote. Vao|'b. IIS. Sutbatoode.
uaed hario^ erer been made of the warrant,

aoy actioD commenced within aix awotba,
.lie'plaiBliff baa do ri^iit of action. It waa
aid, that a cooaerratnr of the peace bad no
mere power tbao a coniuble baa daw.
loawer, they bad power tu bind erer at
Domtnoo law, but a cooauble baa OOU Dal ●
:oo, cap. 1.

to execute
the flat. S4

nor

1

lord I aball »ot grre toy
optoioD at present, bocanae thia ease, wbi^ ta
of the uimoat eooaeqoeoee .to the public, ii to
be argued again. 1 aball only just meotioa a

wbieb baa alipt tbe mgadty of tha
eouoael oo both tides, that it may ta taken
Qotioe of opoo tbe next argomeBL fl oppese a
warrant which is against law ta grMled, sota

jnsticc of peace, or otber otagistrale hi^
or Jow wbomsoescr, bas power to imoe, wb^
tber that magistrau or justice who gruta mm
warrant, or tbe officer wbo exeeutea it, is witbm
tbc sUt S4 Geo. t, c. 44. To pot eaa csss
(ameog ao bnodred that might happea): Mp*
pose a justice of pooce iasoes a warmt to
●eareb a beuae for atoleo gooda, a»d direua it
.. four of bis aerraDts, wbo oearch and find no
Molcn goods, bat teixa all tbe bookt ata paper*
of tbe owner* of the booie, wbether to racb a
o*e would the justico of peace, his oSesm or
●sraou, lie witbio ibe wttu 94 Oeo. 9. F 1 de-
iire that erery poiot of this cose moy ta
argued to tbe bottom, for 1 taall tblok my>
Mlf bound, when 1 come to girojodnaeat, 10 *
gire my opintoo upon erery point in too caao.

3fidt. 6 Geo. S.

matter

aa DO

to

Counsel/«r the Plaint^, to reply. It is
itij, this has been dene in tbe bert of times
trer since tbe Reroluiioo. Tbe eoodoaioD
rom tbence ia, that it ta tbe more bexeoaable,
jceauae done in tbe beat of timet, in an vra
wben the coremoo law (wbieb bad been
trampled undertbe foot of arbtrary power) waa
-erited. We do net deny but tbe acereUry of
;iate bath power to comaiit for tresaoe and
)tber offences against tbe sUte; but that it
lot the present case, which is breaking ioto tbe
loose of a subject, bremkiog into bia drawen
iod boxes, ransacking all tbe rooms in bia
.Auae, and prying ioio all bia priraie affair*.
But it h *aiii, if the *ecreury of auie hu
tower to commit, he baa power to search, bee.
IS in tbe case of stolen gima. Thia is a false
consequence, and it might as well be said he
lias a power to torture. . As to stolen goods, if
ibe officers find none, bare they a right to take
away a man's goods whiob were not stolen F
Prestiog is said to be a dangeroos power, tod
vet it has been allowed for the beuefil of tbe
ttau. But that is only Ute argument sod opi-
□ion of a single judge, from ancieot history
and records, in umea when the lower part of
the aobjecis were little better than slares to
tbeir lords and great men, and bas not been al>
lowed to be lawful without an act of parliament
since tbe time of tbe Rerolutioo. Tbe sUL
24 Geo. 2, has been compared to ancient
iUtnlca, naming particular persona and dia*
trieu, wbieb bare been construed to extend to

otber* not named tbeieiD; and ao tbemsoy

Counsel/er the Pleint^oo tbesecmd argo*
meuL If tbo aeereiary of state, or a pn^
counsdler, jnstiee of peace, or other
tiate wbaterer, bare no legal power to mnt
tbe wamnt in the piMcnt case, it will fellow,
that tbc magistnu osarpiog aoeb aa illegal
power, can oerer ta eootmied to be witbio the
meaoiog or ressoo of the iUtuto of 34 Geo. 3,
c. 44, which was made to protect jostiecs of
the peace, See. where they made Uuoden,
erred io judgroeot io cases witbio tbeir jori»>
dictioo, tod oot to gire them arbitrary power
to issue wwTsou tctally illegal from bcguoipg
to eod, and io casm wherein they bad ao jan*>
dictioo ^ all. If any sueb power ia a ssera*
U17 of state, or a priry couoscilor, bad erer
exuted, it woold appear from aor law^boeka.
All tbe ancscat bom are rilcat 00 thb beaJ^
Lambert oerer once meotioos a aeeretary .of
fute. Ncitber he nor a priry ooaoodlor, were
erer coosidersd u msgratratr*. Ia all the tr«
gomenlo toocbiogtheblar'CbaiBber, aadPeti>

' Right, nothing of thia power was erer
Sute.commitmeott aodeatly

or

lioo of
dreamt

defeedsots, thoagb no such officers eiu men.
tioned, by like reason, are within tbe statute of
24 Oeo. 2. But tbe law knows no such officers
as menengert io ordinary to tbe king. It is
uid the Habeas Corpus Act extends to com*
mitmeniB by secretaries of stale, thongb they
are not meoiioDed tlierein. True, but tb^
iiaiule tra* tnadt to protect tb* i&DOceol

VOL. XIX.

.
were either per iBaadatimi regu in petson,
by warrant of aereral of the priry oouoscUsn
io Ibe plural aomber. Tbo king ‘has tfam

or
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their good Wbofiear, which ba ether eouerr*
TBior ever BUcmptod, froco the hctt iauUigvae*
tbit we coo kern fronoar hoelu.
And theogb be doth e)> tbew tbiags, yet n

●eeiM egt^ tbet be both oe fow« wbetM<
evertoodmioittefBBoetbort^keboiL

Tbii jomdiciieo, m eBtreonbeery u 1 »ve
dcaeribedU, wee dark aBdebacmeio ittengm,
that tbe coonoe) have »ot be^ aMe to fern aoj
eerUia ofHaiea freo wbcocc it apnag.

BoMetiaM they aoecx H to tbe office ef M<
erettry of attte, a»t»etUBM U tbe ^oaUty of
privy eoooedlor; aod io tbe Uet argomeol tt
hae been dented from the kiog’a royal prao-
nti VO to eocDBit by bit own pereonal command.

Wbatevtf may We been tbe tnw ware*
tbia anthority. h mort be admitted, tlut at ffiw
day be ia in tb« foH kgnl esermee of it; be.
caW there baa been not only a clear
of it, It leaat aieee tbe Bevolotiea, cenfirB^
by a variety of preeedcnia; hot the antbanty
baa been recognised and eoofirmod by two
t^rntm in the very point aince that period : nod
tbmforewe bare not a powar to nnaeUla or
cootndiet it now, eren tbeogb we are per-
●naded that tbe commencement of it wu er>
roeeoua.

And
cannot

yet, tboogb ffi# enquiry I am now npon
 i* attended with any ooopequence to

£ntic4«. Ccmngtoiu;M5] ●
The aeeoed defence atanda npon the logobty

f the warraala; for tbie being a juatiieaiioo
i eommoo law, tbe offi^.i* maworable if tbe

bu DO jorioagiatnia on.

i' ■

tWi I    I oeteoeca bare drawn eevenl
■watt into ̂ ncotwo, upon wbicb tbe poMic, as
reli as the partica. baro a right toearepimon.
Under tbe firet, it ia ineombvnt ^foc tbe of*

,cere to show, that they arc officers srit^ tbe
aeantng ef tbe act ef parliament, and likewise
3it they bare acted in obedience to the war*

two

ut
Tbe ijnection, wbetber offieen or not,

olrea aootber; wbetber tbe aecrelai^ of state,
boaa mieistart they an, can be deemed a
]gtie( vf the peace, or taken within the cqoi*
V of tbe deoeripiioo; for office™ and jo^ceo
re here eo-teUiire terms: therefore eiiber
otb must be eompriaed, or both excloded.
Tbia qiiesdoo leada me to an inquiry into the

utboritj of that miniaier, aa be itanda deacrib*
j npoD tbe record in two capadtiee, vin. aeoe*
try of auie and privy counsellor. And since
o’^atatute has confers any such jnriadictioD
s thb bef«rre ut. it must be ffivan, if it does
wily exist, by ihe common law ; and npon
lit ground be baa been treated as a eonaefw
Uor of tbe |>eaee.
The matter tbna opened, the queationa that

aturaliy arise npon the special renliet, are;
First, wbetber in eiiber ol theee ebaraetere,

r upon any uihrr foundation, be is a eooser*
tier ^ the peace.
Secondly, admitting him to be ae, wbetber

e is wilbm tbe equity of tbe S4lb Geo. S.
These points being disposed of, tbe next in

rder is, wbetber the defeodaota have acted in
wdieoee to tbe warrant,

tbe last place, the great queatiao upon the
istibealioe will bo, whether tbe warrant to

and carry away tbe plaiouff’a pipers is

in*

In

aze

tbe public, U tt ncverthelem udispeo^Ie; for
1 afaall trace the power to in origin, in order to
determine whether the person is within tbe
eqmty of tbe S4tb Geo. 1.

I ergo* «»P®“ ^ or
tboqiMstun, wbetber tbe aecroiary of stats to
wilbio tbit act, we mutt know wkat bo ia.
This is no very agreo^ laak, doce U may ●
pomtbiy tend to meau, in aoene minds, a deok
^ a practice that baa been quieil? aabsoittod
tik and whiefa ia of no momant to tbe liberty of
the fobjoot; far so long aa tbe pmecedin^
nnikr Uieae wanantt are properly regkated
by Uw, the public , if very little ccoe*^ m
tto cboieo of that pmson by whom they sn
tHued.

To proeoed then npon tto Tiik Qwtowmw
wd to ccodder ib» person is tbe espooty or

* ^koSeer U in troth the king’s privslose-
cmary. H# ia keeper of tbe argoet ^ s^
need tor tbe king’s private letten, and backs
tbe sign maonal in tiammiuiog gmnU totbo
privy aeal. Tbia teal is nkoo nmica of m ^
ArtienU super Cbsma, cap. 6, aod my lord
Coke is bu comment (* losL 466.) epos tbai
chapter, p. 666, deaenbea *ko aoemsary sa I
bavr^tiooed. Heaawbebaifoorelerkt.
that lit at bu board; and tto

mkeasoticc of the Barnet; ffirsMce^
regno may be by eommapdmeot n^ Ito
p5vy aeai; or under tbe i»d m t^
^

t tbe law in aomo

 tbe subjeei ought to take sotiee of U; fw
it is but a ligiiiBcation of Uie kiog’a eomtnato*
meot If at tbe lime my lord Coke wrote bw
6d Isatituie be bad been aeguainttd with (be
authority that ia now teeribed to tto aecreu^,
be would certainly tore meoliooed it in Ibtt

iwfuL

Fust Qoxmox.

The power of this minister, in ^e way
/herein it baa been usually cxerciaed, ia pretty
ingsUr.
If be is considered in the light of a pnvy

Mmaellor, aUbough every roOTbw of that
oaid ia equally eoiilled to it with himeelf, yet
e ia the only one of that body who exerts U.
lia power u to extensive in place, that it
prenda tbrougboot tbe whole realm ; yet
ne object it ia so confined, that except in li*
eU and aome few state crime*, aa they are
ailed, the eecreiary of ettte does not pretend
) the aulbority of a cooanble.
To cenaider him aa a oonaervalof.

binda to tbe peace, or good bebavieor,
to bare ben the priodpal duly

f a cooserrator; at least be never doee it in
Itoae cases, where the Uw reqow thoee sure-
les. Dul be eommiu in ceitshi other eaees,
rhere it is very doubtful, whether Ito oonser*
ator bid any jorisdictioo whatever.
Hit warranu are chiefly exerted against II*

eilers, whom be binds in tbe first instance to

IQ

Be
ever
/bicb aseras
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fnmcd, onkw the McrcUrr of tute be u

ee|it>(». Non'Mr.Jwiiee Rukebyaad mjteli
tlienrh we ii^Tce in the prionpW, fern ev
eooduMOU in % *erj different intnner. (j
from the ueumed power of eommiiUBg, wbic.
oufrht firot to here been proved, iofera the io
odeeiel pow*re of edBiouierto^ an oeih.

00 ll>e eooirary, from Ihe edmmed lecepacti
to do the Utter, am etraagl; locliocd to den
the former.

Ageio, if the aeeteUrj of atate » a eomtno
megietrmte, ooe ebould oaiurelly cipect

fiod eome aeeooot of tbit io our book*, wbcm

bif very oame ia oeknowe ; and there caooi
be a etrooger at^meot agaiott biv autboriiy i
that light, than the uoaueeeaaful atienpu th-
bave been made at the bar to iraoifom hit
ioto a cooaerTator. Theae attempia have girt

the troobie of looking into thoae booki lb
have preaerved the memorj of them magi
iriles, who have been iontr aiDcc deceaaed ai
forgotten. Filiherbert, Crompton, Laiobar
I)altoQ, Puliee, aod Bacon, bava all bn
erarcb^ to aae, if aoT aueb peraoe eouid i
foaodamODgat tbo olo eooaervatora. It ia d
Biaterial to repeal tbe whole oumber, aod
range them in tbeir eevcral claaaea ; bat it w
be auSeieot to aoumente tbe principal ooc>
beeauae tbe

ex

Uw t

us

he referred to io some otb

plaee. It waa too important a bmoefa of the
office to be omitted ; end hia aalcoee tbereforc
is a itroDg argument, to a man'e oelirf at least,
that no aueb powo etosied at that time. He
baa Ukewtae ukeo notiee of thia officer io tbe

Prhioe'e esae id tbe 6tli Report. He ia toco*
tioned intbetututa of the 27th H. 8, rbap.
11, ood io the sialiiie of tbe aame king touch -
ing preoedeaej; pod it u oboervable, that be h
called io ihaar two ataintct by tbe tingle oame
of aecretary, without the ailJitioo, which b»o>
dero limea bts given bim, of tbe dignity of *
ataie*effiecr.

1 do not know, nor do 1 bdieve, that be wai
aneieotly a nerober of tbe privy eouodi; but
if be wat, be wae not even in tbe time* of

Jamee and Cbarlea tbe let, according to my
lord Clarendon, an officer of eueb magsittide
as be grew up to after the Restoration, being
only employed, by this account, to D»kc op
diepalehes at ffie eoncluiioo of couneili, and
not to govern or preeide in tbooe oooocils.

It is not difficult to sccouot for the growth
of this minister's ircporUnce. Be became ns>
torally significant from the time that all the
eonrts in Enrope began to admit resideot aro>
bassadors; for npon tbe eatablisbmeot of tbia
new policy, Ibst whole foreign correspondeoce
passed tbrongb the secretary’s bands, wbo ̂
tbiv means grew to be an instructed aod conn*
dcfitUl mintsier.

This being tbe true description of bit cm*

ploymest, 1 sec no part of it that requires tbe
authority of a magiairate. Tbe custody of o
signet can imply no such thing; nay, tbe eon*
trary would ntber be infmed from this dr*
eumsUnee; because if his power to commit
was iohereot io bis office, bis warrants would

naturally be stamped with that aeal; and in
this light the pnry seal, one sbetikd think,
would have bad tbe preference, as being high*
cat in dignity and of mere eonsideraiioe in law.
Bfl^m nil this, it is not ia my opinion oonao*
want to tbe wisdom or analogy of our Uw, to

give a power to commit,' witlMUt a power
examine upon oath, which to this day tbe ae«
cretary of state doth net preeume to exercise.
Mr. Justice Rokeby, in the ease of Keedal!
and 'Rowe, says, that tbe one is incident to tbe

other; (5 Mod. 78,) and 1 sm strongly of that
opinion: for bow can he commit, wno is not
aUe to examine upon oath f* What magistrate
can be found, in nur Uw, an defeetirely eoo-

atituiad P The only instance of this kind, that
can be predneed, u tbe pracuce of tbe House
of Commoos. But this instanee is no prece*
d«t for ether esses. The rights of that as*

■cmbly are origioal and self created; they are
paramouot to our jurisdiction, and above the
reach nf iujunction, prubibtuon, or error.f So
that 1 still my, Dotwithatanding tlisi particular
cue, there ts oo magistrate in our Uw so

to

ether part o
The king is memioeed as the first. Tb<

come the eltaooellor, tbe tiaasurcr, the hi(
fteward, tbe master of the rolls, the ebi
justice aod ihejosiieesofthe Kiog's-beoeb.i
tbe judges in tbeir severtl eeoru, shenSs, r
reners, constables; aod aome arc said to
cooscrvalorv by tenure, some by preaeripliv
and ethers by commUsion. But no oacrila
of stale is to be found in tbe catalogue ; aod
do affirm, that oo treatise, case, record, or st
tote, has ever called bim a coueerraior, fru

●f I

arguroeet.

tbe beginmog of time dewe to tbe
King ageinst Kendall and Rewa.*

The first fime, be appears in our books to
a graoter of ear warrants, is ia 1 Leonard '
and 71, S9 and SO EUsabelb, where tbe ictu
to a Habeas Corptts was s commitineot by i
Francis Walsiogliaai, priodpsl eeeressry, s
one of the privy coondl. Tbe Court tak
this distiuctien. Where a peraoe is commili
by ooe of the privy couisdl, in such case i

of the eommitmeot sbonld be act dot
io tbe return ; but on tbe contrary, wbern t
|tarty is esHomitted by tbe wboU ceooeil, tbi
DO cause need be alleged. The Court op
lliia ordered tbe Rlorn to he amended, a
then the retoro is n eommitmeot by Ibe wb'
eeundl.

There is s like ease ia tire 8 Leonard, p. 1^
s little prior in point nf time, where the eoi
mitment is by sir Francis WsIsiogUsm, not
Ihe priod)tsl .seercuriee, dec. Because t
warden nl the Fleet did nbt return for wl
cause Halliard was eommilted, tbe Canrt gii

cause

● See Leach’s Hawkins’s Pleas of the
Crown, book S,e. 16, s. 4.

book 9r c. If, s. 7S,
* See Leach’s Hawkins’s Pleas of t

Cmwo, book 1, c. 60, s. 1.
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4mj to Daid bia return,
Mteer eboold be delirered. . ̂
^ tb» cue eu deobt, bat tb^ tbe

pplM by tbe edditioo of pnry «uoeel»of,«S0:

royal nreit>?eti« *» eommu by hu o»o power,

tioo upon tbe «o«ttry f

WbilM tbe perli*n>eoi we«
kioa’e eutbooty to oommit, either by bimwif

M> by bii oooocil, witboot ^
tbe iioff, wbo ww deeirew to poafy
antc^ eod yet oowiUioi to
pmoMire, oeot o
Cotwou to ●«« tbem, tbet if tbey would
drop tbe buebes, be would pnmiiM ib^
opM bio foyol word, not to dm »b“

wtmJt, iod tbeo tbe book proc^
After epeokio; of husMlf ood the ea«
bio olooe, be eeyo, ** Giro oie leero

jiieoefoote. . wK** fioely to tell you, tbet I ttoow by eaperiei^

,1 in the olber eeM. . . . .#
TbsM aotborilies shew, that the

b«M da*s koew of no aocb eomwumg m^
a. a Mcreury of sute. They pay M

Ward to that ofiee, hot treat Ae ewmiiment
^i^aet of tbe priry cooDaellor ooly; and 10
JJTfartber tbatW priry eooo.^ « ^
m the ooly acting magwtnie “
,n the twelfe jodgea two
,Uiged to remonstfuM agai^ the tmgv^
SS^ tbeif commiunenia,
jf any eoeh aotborilies practised by the aecre-

words,
tore of

Is tbe Sd STlly tbe |iLee 1 boU uoder bio mijeety, if I
Bouoe of Coomoo. ^b«*e tbe doty of »y pUoe oad the

jtfpoie, Dpon tbe right eUiinrf by Z ^ mijewy, I «u»t co®.
J

.he

 tbe pn\y coaocil to ^^»od oeitber e.pr<M tbe co-e to tbe
eooM,Uttnetur»J w «pe^tb»t tb ^ ^ jodgM, oor to eoy coupler to

aeury'i werreot eboold bore been beiull^ Rorhod but to tbe king himMlf. Yet do iMt
rS2t named among tbe «■»« SSTw iJitbouTgrSid of rM««, or take

ng

But U«. u not throogbout ^IS SmSK me to be u^mi.^
,e«oed diMOMtoo ooe word Yoa*i^ to me it » ebargm burtbeo, a^
hi*oame«o muchaa menuooed, aodt^ Amnnr● for if I by tbie power oommit tbe
«noo of Right, u well a. ^ tbe P«^^ iSSt’JSr if I  S n^o a jort cum. if
.bat p.-od^cd i^ » equally «lent opoo Uie ^rtben’^li W1 opoo me
subjecL , K^wiir thmfi ibe Uw can inflict; for I abali

Agmia, when io tb^dlh year to „y bU majeety aod my pUc:
king’# reigo tbe Habeaa ^po> *■* P*“* . ^ i ^ u .gg coaiider, whelber tbooe tiM
by act of pariiamcot (16 Cba. Ug„ been io tbe «mo place, bare not commit-
upon all tbe autecommitMU, and where tbe . *gd not any^bt made of ii,.or any
umiaatou of ooe mode of eomaulUng woold ^ ^
bare been faul to tbe aobjert, ud meaning of ibis tpaoeb, I
aU tbe remedy of that act, and SSnSnind yoo of to e natoiVrf ibat
bare enumerated not only er^ jl SSos atn^e for the liberqr of tbe auhjeei
comrailbeg that bad been eaeroaed, bol erery tbe«wn aod the barliament, wbkb
Ollier that miabt proUWy eiial io after umet; betwMO tbe iwwn w u«

yet tbe «mmiim«ol by a *^%inu m coowrerey were tbeM: wb*:.net found amood tbe number. If tbeo be to* th« kinw'a nee-
S2l^o?Sfowotocommil.tbb jamoc
act orparlkmci was wame paper, and tbe iob- ocal comd^ i;;j.
)ectitar.ttbemereyofibe‘cfown.whboat^
bSefil of the Hatea. Corpus; a aoppomuon iMt. a^ whelber tbe aulsett
altogether incredible: for wbo can beiiwe, that “* ●  . -** coofloed to IhoM

in that COM was

tbuparliameoL so ietloui, so learned, ao lo- The mallw to dwpoM w^onw ^
duatriuua, so eotbotiaalic of tbe liberty of the two ‘  warrant; domM tbe
sulqect, wbM they were makiog a law to re- »J oUm.
Here priaoneri against ibe power of the crown, , .»*AfW»«imiB«terll»efif»t, which was
should bind the king, and leare bis secretary of  ^ * .5^““ u, be the only foondalic

^  WberTaUend. to all them objerration. ^ i-
will see dearly, that tbe secreury of w ^ ^ the comment of
thoM days nerer eMnaaed tbe power of com- the Toy other arrert by ec-
miuiog to hw own right; 1 say. w h« own ^ ooly^of tbe priry coonefl.
right, because that he did 10 fact commit, and
that frequenUy ereo at tbe time when mat- No 0 within tbe eqoity of that act
ter of^e HaLa. Corpe wm sgiuted in the ^ IbM o22iJn. 0:
a of king Cbarks tbe 1st, will appear from a Tbe w, a« u^ SmT ^
passage in the EpHemena Parlumenuna, pa^ mo ^ resolotion.ui tbiIda. This paaaatre, when it comes lobe at- Bouse ot l/ir«, ^
tended to, will throw great light upoo the pre- only that the king or hii
sent enquiry. It is suffieieol of itself to con* aulbonty, mMldlc with nt
T^l^, tJom what aoiirce this practic fir« council

.  It WSJ from a delegaliuo of ihe kiDg-t other comoutment. Secmiary Coo« w» »«

otherwise tbe
Nobody wbo

or

preee
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the ●ecrelftry’soffice, bQtmffirmttirel; likewi^
Ibet be WM ootiBcr or couoteni|per of li),
kiog^’i perMul warrent actioir i« alio ^
doiTD lo ibe tiinea of tbe 16tb of Cbarlea ibt
6rat, and couaequenliy lo tbe ReitoraUoD, («
there waa no Beeretar/io that iotereal, I bare
but little to add upon this head, but obaeniw
wbat paaarrf betweeo that time and tbe caie «(
Reoddl and Rowe.

Tbe lieeosbff Act, that took place io tbi
3Stb and 14tb of Cbarlea the Sccmd, (c. 33),
^Te bim bU first rtglit to issue a wanut ia
bis owQ name; not ioiked to eoremit
but a warrant to aearcb for papers.
upOD this Dew power be grafted aoy amboritj
to commit penout io bis own right, as it should
seem he did bj tbe precedent produced the
other day, is not very mslerial. But it is re
markable, that doriug that ioterval be adbmd
io some cases to tbe eld form, by speafyiug
the expren command of tbe king io this war*
rant.

With respect to tbe cases that have passed
since the Revolution, such ss tbe King sgaimt
Kendall and Rowe, the ttueeu against Darby,
and tbe King and Barbery, 1 shall take no
other notice of them in this place, than to asy,
they afford no light in tbe preoent inquiry by
sfaewing tbe ground of tbe officer’s authority, '
though they are atrong eases to confirm it. |

Bat before I can fairly oonclude, that tbe
secretary of state’s power was derived from
tbe king’s personal prerogatire and from 00
other origin, 1 most examine, wbat has pasMd
relafive to tbe power of a aeparmte privy couo«
adlor io this respect. This is tbe more uecev
sary to be done, necause my lord chief jnstioe
Holt has bnih all kss aotbority npoo tbis j
grei^; and tbe teb^oeet eases, instead sf :
striking oot any new light apon tbe snbjeet, do ●
all lean upon and support tbemselves by my

or lord chief jostiee Holt’s opimoo in tbe case of
Kendsll Rowe.

I will therefore fstrly stale all that I have
been able to diaoover touching the matter ; and
then, after 1 bare declared my own opioioo,
sball leaveolberv to^odge for tbemtelrea.

In the fi rst place it ia proper to observe, Ibat
a privy coantHler cannot derive his solbority
from tbe statoie of Westminster tbo first;
which recites an arrest by tbe command of tbe
king to be one of tbeee eases that were irre-
pleviaeabie by tbe comonoo law. Tbe prind«
pel ceramentater npoo these words b Stanod-
ford, (PI. fo. 72, b.) who aaya, as to tbe com*
mandmeot of tbe king, this is to be onderstood
of the coramendmeot of bis own mouth, or of
bb couDcil, which b incorporate to bim, and
speaks with tbe meotb of the king bim^f;
for otherwise, if yon will teke these words of
commaodmeot generally, yon may say that
every Cepias io a personal action b tbe com*
mand of tbo king.” Lambenl in bb cbapier
of Bailment, where be cites ibb set of pariis*
meat, givee it Rio nme eonstruetioo,* by al
lowing a cooamhiDent by the eoenoil to be
within tbee^nity of (bene words, ●* cramand-

[105*

perseas,
Wbetber

re-
1

In thb public manner, that he made a daily
practice of committing without shewing the
cease; yet tbe House ukes no notice of any se
cretary’s wsrraot ss such, nor b the secretary’s
Dime mentioned io tbe course of sll those pro
ceedings. What then were those commitments
mention^ by the secretary t They were cer
tainly such only, as were * per apecble mao-
* datum domini regie.’ They couia be no other.
They were tbe commitments then onder de
bate. They, and they only, were referred to
by tbe blog’s metuge, and were consequently
tbe subject matter of tbe secretary’s apology;
for no other wamntclairaedthat exUmordioary
privilege of concealing tbe cause.

Tbis observation explains him, when be calls
it a power committed to bim ; which I eon-
stme, not as annexed to his office, but fpeaally
delegated. TbU accounts too for bb notion,
that tbe law could not touch bim; but that if
he abused bis trust, be should lose bb credit
with the kiug and bb place, which be dcMriba
as e heavier ponbbmeot than tbe law could
ioflin upon bim. Upon tbit groond it will be
easy to explain tbe notable aingularities of tbb
minister’s proceeding, which are not lo be
eoociled to any idea of a common-law magis
trate. Such are bis meddling only with a few
state-offences, hit reaefa over tbe whole king
dom, bb committing without tbe power of ad-
ministeriDg an oath, bb employment of bone
but tbe metsenger of the king’s chamber, and
bis command to nuyott, joxtieet, sherifi, &c.
to assist bim; all wbtcb partienlaritiei are eon-
gruout enough to tbe idea of tbe king’s per
sonal warrant, bat utterly inconsbtent with all
tbe prioripies of magiRraoy ia a subject.

It on ^e other band it can be ondefetood,
that be could and did oomnut .without shewing
the cause in bb own right and by virtue of bb
office, tbeo was hu warrant admitted to be legal
by tbe whole House, aod witboot eeoaore
animadvertion. It was neither condemned by
tbe PetiUoD of Right, nor snbieet to the Ha
beas Corpus Act of 16th of Charles tbe First,
(e. 10.)

Tbe truth of tbe case was no more than Ibis.
The cflunciUboard were too nnmenras to be
acquainted with every secret transaction that
required immediate confinement; aod tbe de
lay by summoning wss incoDvenient in eases
tbst required dbpateb. Tbe secretary ofstate,
as most entrusted, was tbe fittest hand to btoe
sudden warranb; ud therefore we find him
so emptied by queen Elizabeth under tbe
quality of a privy connaellor. But when the
attempt failed, the judges declaring, that be
must shew tbe caiiae; aod that they would re.
meori none of his pritanert io any case bat that
of high treason, thoae warrants ceased, aod
then a new method was taken by making him
the iustrumeolof tbe king’aipectaleinaiidatum;
for that it the form in which all warraota aod
returns were drawn, that were prodoced upon
(bat famous argument.

Having tbna shewn, not only negatively that
(his pofm of comwittiDg was dm axmezed to
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TUe OCTl ■uthoriiiei ●« ite ●Iraady
recited in t.eoo»rd, which t« ibe piwcn* peint
prove Dothiog more than ibii; that the |*uigca
do admit a power in a pnvy coonaellor
mil without apeciryiug in what caaea. They
deffland the cause, and a better rttnrn ; wb»e-
upOB sir Fn ’.s W 'Ingham, in«^ of rely
ing upon his jHjwer as privy counsellor, returns
a new warrant signed by the whole board.

Two years after this came forth that famoos
resolution of all the judges, which is reported
in 1 Anderson 297, 34ib of Elieabelh. Tb«
is no occasion to observe, bow arbitrary the ●
preroffalive grew, and bow fast il moreased to
wards the end of this queen’s r«CT.
to me, as if the privUege claimed by the king s
personal warrant, and from him derived to the
council-board, by conalruction, bad ao^iww
or other been adopted by eeery indiv^ of
that board: for in fact tboM wattanU became

that the courts of
so frequent and oppretuve,

(he crown lawyer! in the third of king Cbarlm
ihe first endeavour to extend the te^t of the

and il is plain from the cases before
that the judges in queen Ebzabeth’s time

were of the same opinion, that the argnroent
not be extended in favour of the single

”unse!lor; because they held, that be is
bound to shew the cause upon bis warrant, as
(jistioguisbed from ibe other warrants, where j
*bev admit the cause need not be shewn,

ff be is not then entitled by ibis statute, is
be empowered by the cominon law ? They,
who contend be is, would do well to shew some
wihority in proof of their opinion. It is clear,
he is not numbered among the conservators,
it is as clear, that be is not roenuoned by any
book as one of the ordioary magistrates ofjus-

I  lice with any such general niitbority.
;  The fi rst place, in which any thing of this

kind is to be found, is in the year-book of
Henry the sixth, where the sberifi' returns a
Jetainer under the warrant of ‘ duos de con-
dlio pro rebus regem tangenlibos.* This proof
has an unlucky defect in it; because the reading
is doubtful, the word dnos as it is written ftand-
iog as well for daminct, as for duu; so that Uli

I  the readiog is settled, which is beyond my
ikill, the authority most bo suspended.

Tbe next time you meet with a privy
' «llor m the light of a magistrate is in the fi rst

of Edward the sixth, chap. 12, s. 19, where
of the privy council is empowered to taim

1  Ibe accusation in tome new treasons t^«*“
I menUoned ; and be U for tbU purpose joiort
I wiib the justice of assize and justice of the
I  peace. The like power is given to him by the

5lb and 6lh of the same king, c. 11, s. 10, in a
like case; and 1 find in Kelyng, p. 19, that

I when the judges met to resolve ceruin points
before ibe trial of tbe Regicides, they resolved,

I  that a confession upon examination before a^
privy counsellor, though be be not a -joatice ol
the peace, is a coofesaion within the meaning
of the aiatule of tbe 5lb and 6ih of Edward the
6lh. That act of parliament in ‘be tvrelfih
section bad provided, that no person should be
attainted of treason, bat upon the latimooy
of two lawful accusers, unless the said party
arraigned should willingly without violence
confess tbe same.

Il seems to me, that tbe ground upon which
the judges proceeded in this resolution, was toe
express power given to the privy council in the
clause next but one before that just raenuoned,
where the act enables them to lake the accu-

ibere mentioned.

j

coon*

one

satiun in ibe new treasons

ustice were obliged at last lo interpose.
However they might be overboroe by tbe

terror of the king’s special commaod other la
or out of council, they had courage enough to
resist ibe novel encroachments of tbe separate
members; and therefore they did io the courts
of King’s-beneb and Common Pleas set w
large many pertons to committed; opoo'Which
oeeaiion a queriion being pot to tbe judge*, in
specify in wbat cases the prisoner was to be re
fund^, they answer tbe que»tion with a re-
moostnDce oflbeir own against tbe i legal iw-

CTaoted by the privy ooonaeUora. Tbe
preamble relates entirely to tbeee comimtXDOiti.
wherein they desire, that aoow good ofder may
be taken, that Iwr highDoaa’a aul^ecU may not
be committed or detained in pnw by com
mandment of any nobleman, against toe laws
of the realm.

The question is this: In wbat cases pmonea
custody by her msjeriy, her council, or

any one or more of her council, sre lo ^ de-
Uined in prison, and not to be delivered by her
majesty's courts or jndgea.

The answer is, “ We Ihbk, ihil if any per-
be commilied by her many’s command

from her person, or by order from the council-
board, or if any one or two of ber coonalxoi^
mit one for high treawm, soch “

rania

sent to

son

Ibe case before committed may not be deliver^
by any of her courts wUhoot doe trial by ^
law ood judgment of acquittal bad. ^veMe-
lets tbe judge# may award tbe queen awrita to
bring the bodies ot such peiaoos before ihm;
and if upon return thereof Ibe oauare of tbeir
commitment be certified to the judges, at it
ought to be, then the jodge* in the cases be
fore ought not to deliver biro, but to remand
tbe prisoner to the place from whence be
came ; which cannotconveoienily iMdone,!^
leas notice of the causes io geoereUty, or else
ipedally, be given to the keeper or gaokrtbat
aball have tbe custody of such pnsooer.

There is a sUidied obacoriiy in this opmion,
which shews, how cautious the judges
obliged to be in those daagereos times; lor

were

1

I

Whether they reasoned in that way, or whe
ther they conceived that the power there given
was a proof of some like power which they en
joyed to take accusation in the case of trrea^s
at tbe common law, the book has not explained ;
to that hitherto tbis authority in the case of high
treason sunds upon a very poor fquudaUon,
beiog in truth no more than a conjecture oi
law without authority to support ii.
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●tunf aqi X(oo fodwfwoo aooap Aigaana aqi aa
■oiaqo tia^oaaqijanquadoidaqiaananaa
<nn»qi( aqi tiodu ipmoa Xiud aqi jo oop.
●adrani anfi taipjj qotqn atqtnaajd aqi jo trad
taqi 01 pdfloj oq oi araqi« «»!l0qn ● ftiota aqi
‘aiqmaoid aqi oiot qoof ooX uqn ikO{i{ 'a|qtna
●aid aqi oi poaia oi pauinuad ha it aipnaud
.1 ‘iiiq *1* j» *●» w»“wq** »qt *»»“
●iajot Xq patoaiioo aq lantD it *ff|aaiiiOf aqi ei
paaoiioacD too n ||iq aqi ill aJiiaad aqi ta mg

*qtqoqi joino
,tatviaqq, pjo« aqi Snqmd aqi oi loaraa pfiioqa
aanog aqi jaqtaqn *in{| aq oi tod oegaaob
aqi Xq atmdda qotq« ‘loampaaon m aaqta
aaaoH aqi *2amad tiA qiq atqi itfiqAl

■waiaipoiy tniraq^aqi
lam *aiMMBiiia9jo aanon aqi jo (lonef
aJaaiad a at oraqi 'Aiuoqina tiqi jo

oonioiaMJ a fiamaap aq oi at loaoraqrad jo loa
nqi jaqpqA ‘iqoop a aq oaa ouqi ji mg

'pi^A>aii todjo3 taaqig
iq Xpamaj aqi aqatn oi rapio oi *jaqtiiaq5
●iwig aqi JO '1130009 am '^p| aqi paao oaaq
paq Jaaa laqi ‘apom ^«a acrno oi Xjiaaojia
nm ]t aoQtt i lamuiia ja|ii9^ad tiqi jo ooq
●loSomi |iapoaiajd a mojj patrej aq oas lum
●o&a oo pm qioq 'aouoj raqio
JO ao^Sopiaa aqi oi aaop ii n 'tjaadda lou
-iiA JO OJoj atqi uaqn ajojajaqx «'pa*P3mid
Xfjauiroj oaaq paq it aanaaoq ‘pajiiaj oia9a
aq iqiSiui qaiqM luaatiitDoioo jo sapoui aqi jo
aoo aa mq '{aiSai aq ot panimpa jo ato at oaqi
uqiQ adoiqi sa too 'Xjouiam oi maqi pagaaaj
toil paq ‘dx *9 ‘lajg aqi aairaqQ jo qipi aqi
Oi ||iq aqi jt ‘aondijaaap ot oa aa uiaita aauaiaad
●da Jiaqi aptiu jajaa aAaq Xfqtqojd p|no« pm
'aao3 put panaaap oaqi aja« sioajJBM aaaqi
Itqi ‘apnpuoa ] tooiiujaiqo aaaqi aiojj

‘pjaoi| a(oq« aqi jo laauaM aqi
pa* taqi naamaq uogaaiiaip aqi qj*ui oi japjo
at 'ituaiitD oaaq aiaq pfooA i{ ‘atodjod jaqto

pa*jas aaiq p]no3 ii ji joj iiaauin&ta aqi
ai qtJuj iqEnoiq oaaq aiaq tmo ii 'aao at oaaq
Oaqi piq joqatouoa Xaud aoo jo luairaA aqi
J! tvqt ‘paipoaq X||nj ot poa 'paatronp X|alba(
q 'luq aqi jainiuiia^ jo aiin«t> aqi Xq '|i9
7*003 nq JO poa ‘jianniq Soiq aqijo jaMod aqi

M

11*X pot t iiuimoa oi iqbu aiJoiiatonra XauiI

*qi JO ttoamo&a aaoqi oi oaqai n aogoa oo
Mqi 'Soujaaqo jo aqti aqi joj n *m8aipaJ90id

oodo tpnoi 1 Xqn 'ooaaaj X|Oo aqx

9S0l]

moal
aqi 01

tJ9doj Jb fo 9f00

-aajl>q8iq m loq loaannnaioo ●.Jonaaooo® *q*
oodo poatnau jarao piooA Xaqi laqi 'luig

*aaaqi ara ‘nonn;oaaj nqi ot OAOp
pia( Xfjaap ara laqi ‘tuoiiitodoid X|ao aqi paa
t tjatiaoi anqi Soiqsooi pooitiapon aq oi poaioi
too pip saipof aqi taqi ‘aoi oi loapiaa « II

'oiaiiaoao jo tnonSiqoia jaqiia jaqia3
●otja at ipaq uodn Xjoo jo a^tqonp Xjamjoa
qa p|noA Xaqi jaqiaqn laX ‘potaiaiioo p|OOAi

Xaqi ajajaap Xaqi ajatjA notaafl q3iq AO|aq
taaoago jo| paiiioioioa iponoa aqi jo am Jt
JO i pagoadt taA atnaa ou qSnoqi jaootijd *RI
jaAijap p|ooA Xaqi ‘|«aoo3 nq Jo aouad (aioi
aqi Xq luamiioinoa joijadnt aqi at jaqiaqA
'oiaSa JO t atao a|qa|nqon X|00 aqi aa aimai
-IIQIID09 aqi ija oi pauajaJ aq oi si ootaaJi qJnq
|0 aaao nqi jaqiaqA jo iootaaji q3iq jo aaaa
aqi OI Xioo *iunuioo oi iiaoiioo nq jo ajoul
JO aod OI jaAod lawds a toojj paqatoaonam
aa *inatDOO oi jtaonoa nq JO 3oiq aqi at jaAod
|ajada3 a aapaiAooqoa ot imaiu Xaqi jaqtaq*

in aonoao 9[fiSQl  9t(X
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g?s^s?,=sfys.s
*V5 pMtty pUio ffom tbk puMjrc. »*»«* lb« "tt4^ ««*

KffJ}

iml*«m AB4e™«o,»ko«whieb it it Bot lb«t; ^ . ■ ->

JT,0 «7 -» wy «Wr» by dtior Tbet*B<»wfeLfcg^<fep^ WJSS
Uii, pung« beiojf only to ibew. thu tto oA !●●«'"»● P^^y
rf pJtIUBAit *w# «ot e»«n pfvre tbe oetaol “y»« *bt' ud ^ ~
nneUM df ●«*»> wimstt «t tbtt tine, mudb p»«»ly Teeojfiiwo eodb
CdoLreeogoiiethnr Jeftlky. ^^»bTt.^toWjt|mdtet«^tf

●WbitfoUnwibetitliuoreiWD^eMotoaeb* offew^I do oot flod h Wm et^ ̂ ^
nr dm bmiowe, opm ● doobt ■urted ia IW eaereaed.  , t ^
St«f!be8e*«BI*b«5-.* TbeywefaeOn^ ,
nHwd by o wwraot i^ed by no tee. tbaii
thineoB privy eooBseUora; bot tbe wtirmt did H« Hdtt. to4d ^ -S>
„« appear to be ei^ by them ia eoaoeil. ^
Tboid^ioo takeo WM, ibot thewimaivia theren to t»*b«J

iS*5 li^ oaiy by cUe ptirv ooaatet- a- nwra w f]{^
lo„,ep.nteiy,aDdB«ioabedy. IfooyiMia gtva Ur»»olwi»t. tiioy
hi W^rooter.bali at tbtt tunic bbd dotfcr- o» ^““a^i *iyfgSi3
●Mod, tbot one or more privy cwmedleve hed eefAepi'utUbion4yilt>*
"bt to eotanit for o^^mtiemetiioar, tbit to the ■cadO df'.'Wgb .gtay obly;?
w^l,evebe«..fl.t.B.w«vtotheo*i«fioti-T -bedd ““f*/ *5*
bot ti«y ere m ftrfmm ioeirtoj op-b thh. n^eTO'lly-^ J «»^2wSS^
tbet elt the kiog’e eoeowitere, o well « tbd COurV .

raid.

Court, do admit tbc wervant woeld bare ^ wora **j*tj*^^^

Tbe^Iiator-ewierel open ttmt oceatdoti » po*er of dem^tfioif ̂  , **
d>ea the Idth of Cbarlei tbe firet, wbi^ tu-
lote ii produced aod read, aad JH no ar^neat J^2J“,25r
i. taken fma tbeeoe to prove tbe.eihoriw of for l^e ^
lb« aeparate Ionia, thooeh tbe a« u before aotboriira td ^ dir^^^
them. Mr. PoJiexfm in the eoorae of tbe de- w al wa ̂ ctJy toWfotU
bate aaya, ● We do all pretty weU T^,
‘ eaffbi i eaa pereeire, in t*e thtogi. We dd fjW-titSrfSfto

deny, but that tbe eod»ci»iboMd baa power peteed. wbbja
● 10 comnit: They on the Other aide do' mi leeo^b^ed^ttJWb^irjwpi
● affinB.tbattbeloniaoftboooooeaoihmib. W tJ^d«kW«UJ^

<net

● auroutoftbe cotneii.

* PoUc^enrThb ia nof preteeaed toTre ob aipotfrf'W
h-* ● wilhool exceptwo ffotf !i»-ii*ii«if

■ i. C. J. No. DO, that it not (be cam ’ * ^ trtb^
TbeOoort.tlaatfOirid«flbd6ijeefiod,-W ^

There ceimot be a otmiiyer aelhbifty HuM
Ibie 1 bare now oied for tbe nei'cbt pDr^khfe oerwHltf
Tbe whole body of tbe law, / I may alA^ I bdrb'rt*
pbraae.wereaa r?owaotattb«teine-of*d|W tSto!berff ed»rtr tWTdg
eonnadlor’a ri^ht to eommit in tbe eWe tH^
libel, aa (hewbite body of priry ceumbOoM^ I kiWy d«f Mw,f «»^y^ botbtMty»te
oithUday.

The connael on both aWeo in that taoae’wwe h*^^^'*5ff“SS525f*aJ *̂iiaa'Wd
tbe ableat of tberr Une, and few' timea bard dMarel

produced abler. They bad bead concerned in' SbiiSfn
Chf iginMidrtbi^f aod'l’birii'lo

5 V
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●rertara tb«M 4«cUei», e*ea lb«grb ttvbould
b* tJliBittcdf lb*t Ibe pi»et^T'*bieb bw
«««t «ocr Ibe Bereluboa. bed been cmmeoo*

K559] [loco
tbet Moacrveiora ere wiibia Ibc eqatij «f (U,
ect Tbej ere eleeriy net witbin Ibe kdari
for joniee end eeneerreier ere oM ewfcniUt
teriM; end tbenfb it ebeold be edniucd, tb«
e jnetiee of Ibe peace ie still e ntnerneiiK, m
e eeaerreier ie net e jeeticc.

-  eraetery ef eiete baring enw been eon*
'■4erad in Ibe two itgbu ef seerctery end priry
●OQsaeUor, end Ukewke as the nbabtaie ef the

- mel'Beadeie; in tbctvufim beta elaerij
■/eeewrreier; in tbe Wst^if he can be anp-
bnaed to bare borrowed tba right ef censara*
tHnhjp from ibc aorerrign bimaelf, yM no one
iriU nrgve or pretend, that ao great a peraoe,
Moeobigb in autboritj, can be deemed a jns-
riqi^iba peace wilbin tiM«]ahy of Ibe S4tb ef

. ,.Boiwrcr, 1 wHI for a time admit Ibe aeere*
' tary elate to be a ooDierrator, in order to eza>
Bine, whelber in that ebaracter be can be
witbio tbe equity of tbia act
>  SiCOKD Qcbstiok.

/ Tbe defeodasta bare argued open two rai«
of eeostraeuon, wbteb in tratb are boi one.

Fnl, wbera in a goteral aet a paructdar ■
pot as aa'examptc, all other peaauna of like de.
■mptioo sball eemprtaed.

Seeendly, wbera Ibe words of a etalutaeM
a tbiog. It enacts all ntber tbiaga ia lik«
degree,

la Piowdco ST, and lOT, and 4ST, amwat
are cited as aolborioea noder tbcec tola

of conatructioB; aa, that tbe bishop of Ker.
with ID one act abail mcaa all btdfaopa; tbai
tbe warden of tbe Fleet aball mean aH gaoiew;
that juaticea of a diriaioD mean all jueboa e(
tlie county at large, that goardias ie eooafi

Upon this qoertioD.I shall Uke into eoo- after Ibe beir'a atuioiog foorteen, abJl ^a
■deraiMo the 7lb of James 1, e. 5, because, baiUff in account; that eaeculora aball ineiodt
Ibooffb it ia not maicrial npoo tbia record to adoijniauoion, and lentBt for yetra a tenas
dcaei'mioe, wbetber tbeapc^crideace can be for one year or any » time; witb acrenl
jidmxttod under tbe genenl imoe ef Mt guilty, otbef inaiancen to tbe li^ke pwp^.
tbebcfendaDt hatuw m Ifab iHtaDcwjBiibed; Intbe fint plw, ge^tnla
wet ai act ia ma& in eddem tmteni, and for bn true enongb, that where it w clear the persn

benefit of tbe same peraona, tbe role of or tbiog eapremed m pot by war of esample,
enostnetioo oboetred in that wiU in greet mm-, the judges mnat flU up tbe eauiogua ; yet *c
aurobe an authority for tbia. ought to be sure, from the wo^a and menntaf

Xbe Sdtb of Geo. 8 is entitled, ‘ An Aet for of ibc set itself, Ibat Ibe thing or psneo u
really inserted u aa example,

is s »ery inaeeofew. wsy of pcaning a
law; and tbe ioataneea of this sort ai* aearec
ever to be (Miod, rseept in some of tbeoid
acta ef. psriinmeaU And wberever tbia role
ia to take place, tbe act moat bo general, aoil
tbe thing expresned saust bo poftiiculer; soeb
aa those cases ef tbe warden of tbt Fleet sad
tbe Uahep of Norwich: wbercas tbs set befon
'l,t ia equally gcncnl ie all hs parts, sod re*
anircs no addnaw or sap^y to giva it the full
●ffseL Tbeinfero if Ibis wsy of argmegesD
hu msratainsd ^ mtber nf Ino
fall r-M*—’ tbo stenod, whkfa i^ that wbera Ibe
woidsof astalato enact aiiit^, it
other Ibings in like degree.

Id all ernes that fall wltbia Ibis rolt, tbws
Boat be a

robs, ittoofi

all

* tkarendcsingjustieei ef tbe peaee more safe
* iaibe excentMO ef tbar ofioea, and for indeeo*
* ni^iag constables and otbm acting in obe*
’*Bence to Ibeir wairaou.’ The preamble
rw.lbvf; * Wbercaajusuen of ilte peace arc
Vdis^unged ia Ibe execution of ibetr offices,

b„yexaiiooa actions, brought agiinat them,
|fr .'or ..by reason of small sod ioroluntary

Ajmip in :lh«r proceedings; and wbercas it
j[mjtnflaW7 ibto tber should be, aa far as ia

wfib jasdenandtbsi^sty andli*
●ABty of ^ sulyceia ercr whom Iboir autbo^
i gKtandLraedond safe in tbe cxccatiee
<BUM.aai4 mcaand trast; and wberaas it b
*nlsn jiqenBOfy, Ibat tbe salyeet abonld bo
* protiiBediTWB *11 oppreanra obuae
f pf tbe aecfral. laws cummittod to tbe care and
‘(Bucattooeftbeaiidjastiom of peace.* Then
CPtoos^^he oniactiiypsrt.
^.Tbo only grantor ef ibowairaDt in tbe on*
netaagpart, aa wdlastbe preamhlr, b tbejuo*
tice.ef.tbo.jieaee. Tbeoffieera, as they are
jdeao^cd, an cnestobbtr bsadboreogba, and
biber offiecia nr peisoor ootiBg by tbeir or
der, orb Ibeir tid. If.nnyyiBO aodag b
obotlicnee to oneb warroat, aM, orododog tbo
Mid womot npwi demad^bontowards pro*
aeeatod. fiar aoeb act, (be atatiito oayt, be

. kball be, aeqoitud, open tbe prodnetien ef
●oefa -warrant, ^be eounael ,tor tbe defco*
danto say, tbe aaectary. and the
areihelb witbb tbe oqnUy ef tbb act
fint b a josticc of .tbe peace, baeaose be b a
MBotifsicir. ir so tbs latter b hw officer.

 : :: ibiegi exprawed and ttaeos impiiod.
Tbea for isMsnoa, adrotabtraton ara tbe naw
thing with exaeotocs; tenant for bnlf n yeti
and tooaot fer ycaiS'baTt both toms far a
ebaUel ioUisst, difieiing noly b Ibe dorniine
of tbe term ; and an of tbo rest, which 1 aacO
BoIrcpmtoMbyooetendm oB tbsoepass^
tbe peisDoa or ^gn to be tmplbd ora in oU
nsp!^ tbo et^ of the bw oa aneh 00
etorcssed. Does not stcfy body oo# fra«

that yon tooft fi rst examieo tbo bw he*
fora yon nan apply tbe rob of ennatroObo f

ttkobw moat not be bent W tbo ceoKrucusn,
bat that mnst be adapted to the spirit and sow
of tbe bw. Tbe foadamcntal rob ibes, by
whiefa all otbera are to be tned, is bid down w
Wirabisb nod ToUbois, Pbwden iT, *●» ●«-

BOOS Of

For

wfii^ i'vili admit. Tbe prapeoiiion ibatis,
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ctme they oe»er gnai wmt»oU«» tbew.
So ihit il l«t, upoD coofidenog »H »l»« coooer-

« oot ooe lh« d0« ooij^
most eTidenily excladeil, onlm ih« tecfettry
ofsuiehiiDteirsh.nbeoxcepwd.

But if there wanted argnmenti to «ofuta

tbU preteD»ion, the conttru^on “‘tt hmapt*-
railed uiwo the serenib of Jamea the 6^
would decide the point. That u »a
kind 10 relieve jurticee of Ihe peace, tnay^.
coDSUbles, and certain <>»“«
sooie aciiona brought agaioat them for t^
leeal exccuuon of their offices; whoareenabled
hTthai act to plead the geoeral lasne. Now
that law haa been Ulteu so atnctly, that n«lbtf
churcb-wardeos. nor
be within the equity of

although they wens clearly
under the justice’e warring Why ?
that act, being made to cban« the
tbe coromoo law, could not bi

vend the letter. If then th^ P"”^
firing the apecial matter m.endenee *●?<>● »*
«n^ isaa^ contrary to the common law,

noratioD of tbe common Uw, ^
the officer upon the prodoctioo of tbe war«4
„d d^resT?e

It il impomibWibat two aeia of parimm^t
can be more nearly allied or boonected wiffi
one another, than
7th of James 1. The objects » both «t^
iame, and the remedies STS iimdw so
of them changing tbe commj ***^^‘*^
oedt of the paruei
tniib. i» Uie sequel or a«»od P»rt rf tU ot^
The first noting an ad^natt “ “
of tbe sereral persona Iberoa ’
second is added to complete
make them as aecore as they oimbt to be made
from the nature of tbe case. Irh^ . . ^

a contrary

construction any person abouW ^ “®‘““
into the last that are not included in
the uersoo. whoerer be ii, wUl be without the
Siri^of pleading the
Kliftbe apecial matter in e»id«ce, whaj
fhe latter wo^ bare eertamly P»« by ex-
p4si‘lord., if the parll™*r«inMl he was not compnaed in tbe nm.
‘'’“upon ffie whole, wS are all
neiffier aecrettry of aUt^

within the meaning of thu art of ̂ ha

ThIBO Q.CXXTIOK.

But if they were within the
vet it behored the messenger to alrtw, tbtt
tber have acted in obedience to I be warrwt,
fbr^t is upon that “niUuon, tbal they am inu-
tled to the exeroptidn of the act. When the

briog no loog« ●«

are
meot.

wbelbw bit lupertor bad or bad not any
;5Sr ThcTte d«ii» .f th. C«o« »f

Entick V. Carrington,1061]
which the best guide is to follow tbe

Again, according to
cording to-
.  ,^nt of the statutes.
?Ldeo, p. 205 and 831, the couatrucuon ii
in be collected out of the words accordiog to
the true intent and meaning of the »c^ jj*
Sieii of the makers may be coll^ed from the
rtuse or necessity of making tbe act, or by

‘^"1S‘’usTry"tSp^ot case by the« rules;
W let tbe justice oflhe peace stand for a mn-
n,eoi iu this act as a magisiraie at ’ »“J
",en compare him ai he u here described with
the conservator. . , . i

The justice here is a magistrate
with the execution of many laws, l‘»ble to
jctions for involunttry errors, aud ociually dis
couraged by vexauoua auiu; la re^t ^
wliicb perilous eituaiion he is intended to be
rtcdered more safe in tbe execution
afice.-Heis betides a magutrate, *ho acU
bv warrant directed to <»nsttbles and olbw
o'Bicers. namely, known officers who are bound
la execute his warranta. . ,

Now Uke the con8erTator.--He
with the execution of no lawa, if the word law
i, ooderstooil to mean rtatuus, aa I apprehend
it is.—He is liable to no actions, betanse he
never acts ; the keeping of the pence ^
completely transferred to and so eogress^ by
the iuBlice, that the name of conse^ator is al
most forgot. He is far from being
by actions. No man ever beard of an ac^
brought against a conservator as inch ; nnl«
70u will call a constable a conservamr, which
will not serve tbe present purpoee, cec»w
these persons can hardly be d*emed jns^
ifithin the i*®*, “ *.^^r’
that the conservator could either grant a war
rant like the present, or command a consUble
r«ecu,.uJ Th»=p.-.r.
doubtful; but I think 1 may uke U for granted,
that the conservator coold not command a
messenger of the king’s chamber.

Did then this act of parliament ref f
(risuaies of known aolbonty and daily cm*
iloyment, or to antiquated powers »"d Persoot
known to have existed by hutorical tradiUon
only ? Did it mean to redresa real ^evancet,
or those that were n^er felt? ‘ Ad ea, qu*
‘ frequenter accidunt, jura adapttnlur.

From this comparison it may appear how
iiUiethereislo drag the ®
Uw. who hardly corresponds with the jurticc
of tbe peace in any one point of the
But further, it is unfortunate for the
Tttors upon this queauon. that one half of
them arS the objecu of the stttute by name
_ constables, &c. and yet not one of their acu
as conservators is within tbe provision.

And DOW give me leave to ask om
Will tbe secreury of sUle be da^ '●‘ih
higher or the lower conaerraior ? If
higher, such as the kmg. the
he^ is too much above tbe justiw to be wiihin
tbe equity. U with the lower, he it too much

And as to tbe tbenff tod the
cannot be within tbe Uw; be-

of bis

u

below him.
soroner, they
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Kiog'»-beiicbtnthe.C«wofGeii«ni.Wamott*
was ryied ‘upoo ibU grooDd, and rigbtlj d^.
tenmned.

Tbispartoflbe ca«e ia dear, ud aball be
dispalched io »ery few worda.
Pint, tbe deteodanU did not take with Ibem

a^coDtt^le, which ia a flat objection. They
bad no buiineaa b> diapule either tite propri^y

tbe lethality of ibia (lirection io the execution
of the warrant; nor have tbeir eounaei any

rigrbl to diapule it here in their behalf. Tliey
can iiate no other plea under tbia act of par-
Uaroent, than ignorance and obftlifiocg.,^

Secondly, they dul not brio^ the papen to
the eari of Halifax, to be examined according
to tbe tenor of the warrant, but to ftlr. LnreLI

Stanhope. Tbia eomoand ought to bare been
literally purancd ; nor ia it any excoae to aay
new, aa they do io tbebr plea, that Hr. Lo>i3l
Stanhope wat an uulantto tbe earl of Hali
fax. IT be is a raagiatmte, he cpn bare no aa-

astaot, nor deputy, to exeente any part of that
employfoenu 'T^'rigbt ia pemooai to.bioue(f,
nsd a treat that be can no niore delegate to
another, than a Juatiee of tbe peare ona Irani-
tar bis eomimssion to tria (dark. . .

. J t^ll say no mora opon this baad. fist I
ctnaot help chierriag, that tbe aeoetary of

ic, wbo has not bca maoj ycaia btrusled
«itb Ibis authority, has already eased hiniaejf
dfarery part of It, except the aigaing and aeal-
iag tbe warrant. Tbe law clerk. isIm is called,
axaminea both pcraoos and papen. Ha baeka
er diaehaf^ea. Tbiaia aaiti^t. 1 caatdwiab
Isr tbe future, that tbe aaenta^ waold dia>
cbaigetbiapart of hia office in bb ova pcnoo.

FoDBTB AMS UST QOERKm.

or
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' fore the aecretary of aUte. In cQaae^aeoca af
ibis, the house Bust be tearcbed; the lock asd
doon.of carry room, .box, or truok bbm b«
brokco opea; ail the papen aad booha vitbaiu

rxceptioo, if the-warraai.ba executed arnni diu|
to iu icoar, bua be aeiaed and oanicd awe^
for it is obaerfable, that nothing ia Ml «tlw u
'tbe diacrrtioa or to tbe bueunity of (be ofim.
/l This powrr_ao aasumedhy the sectfti.py ..f
/stalets ao executioo dpop all ibe party’s raw.
laTtn QrU IbiUoce. His bouse is nfled; bu

areuTuiMbiEjecrBmrt Ukr^o^"^
.seasionj wferethe psper lor wblcb be ischsrg-
a i^n'd ~ta~be'‘'emiHIHl by-llPri^afiiSegat

julisibclion, aod 'Wfbre he is eDosiclad dtWr
oTwnuog, pubiis»»nfyi »»r_(ietaj; WHittlutB ia
ifiepanw.
^ .'TBIs^wi

fiw any law
od'otEer magSGaS is

; ao elainad by tha seercUry of

«xlBBl. Il is daiiaed by
tbulongdoia but bim-

r“tfaetfrdlitaieciuln Ulod bVcnnuDsr^ui-
ircerT'EelpnljEEuJ.jHWg at tbe coun

Kiaii^i=&enob, chief-iujiiisfi..^crMa3.nce^.
. DCTefha>iQig.ppanp>*d

TbaiLi^awoU,«b«ifa tbe defeodaius'
wl hare tboogbt 6t to nrge in anpport of this
pmetiee, are of this kind.
Ukai aueh warrmata bare jaeoed frcqaantly

■iaea the' Retatotiee, wUch practice has been
found by tbe apecia) rerdiet; tboogh i mun
obaerre, that tha defendaeU hare no rigbl lo
anil tbcBialfa af that finding, bacaaae
aeh praetka is asarrad ia lhair jaatifieaiiaa.

-iMt tbe ease of tha wafraala baan anark
biaaoa tD tba eat« of aearch for Molan goods.

Tb(7 ay toe, that tbay bare baeo axeeatad
●ritbeot reaiilHica upoa atny priatan, .beak-
aaUm, and autben,* wbo oara ^ielly sab.

tiff-

BO

\
The 'qnation that aiiaa upon the spadal

Ttrdiet imog now dispaiebed, I come in my
laat place to tbe poiot, wbtcb is made by the
jusiificalioe; for tbe defeodanla, haring failed
u tbe attempt made to prateet tbemsehm by
the atatpte of ^be S4tb of 6ee. S, are under a
aeceaxity to mainlaio tbe legaiily of tbe war-
nBts,'ODdrr wbteb they hare aeo^ aad to shew
that tbe aeeretary of atale in tbe ioataaoe ouw

.beibre na, bad a juriadidtiou to aeixethe defeo-
daots’ papen. if be'bad mi aoefa jurisdictioo,
m law IS dear, that tbe offieen are as much
lespousible for tW tmpaaa at their, aoperior.

■ Tbi|, tboogh h is not tba most difcinlf, ia
the most interesting qoesUoo iu tbe cause; b^
cause If this point should be d^rmined in fa-
.roar of tbe jurisdictioo, tbe secret cabinets and
bureitos'of errry iul^eet io ibis kin^am will
be thrown open to the search and inspeetioD of
a memenger, wheoerer the accretary of state
aball think fit'to charge, or ereu to aaspeet, a
person to be tbe author, printer, or poblisber of
a seditioei libel.

Tbe measeoger, under tbia warraat, ia com-
Miided to aeiu tba pemoo deaoribed, and to
bring him with bis papen tv be examiaed ba-

mittad to tba aotberity ; that oo aetbo' bath
bitbarto been bnNigbt.te try tbe right; and
tbit although ibey bare been oAau r^ upeo
the returns of Bahaas Ceqma, yet uo court of

.justice has crer dedand them iUegul.
fiad il is foitfarr. bsustad, that tbia power ia

aasBiiiiil to gen»BCat,.aad tbe enly mates of
quietiag damonra sod aediliou.

'  These ar  irguacota, if they eaa
, aball ba all takra untici

npoo Ibis' quertian 1 as daaiiuaa-ef Tamnriag
etcry eulour or pUuainfity.

BefiwI state the_qus*ipei ttHI be aeeea-
aaiy4a^e^.Ib«4to«cc^
raot io ita fuB exi^i. - ^

by iDislni^

"If ̂ neatly'cMrtad, it ia a power le anas
trxKkWwH —~g

tiT^bi the ObbiBr-ar pawSSaf of a ●aadiocoi
ltt»T

be called ar-

liLtl; Iffippeeawraiy, it uiaa agasuatj

.gwnenu.

s

taaoi ybo ts~_ao ' deacstbedTu"^ wmmnh
●ibbotf'be bu^iiiiiiiwrnl. -
' ~ ~tty5ae»iii~a«uiBHfcppftTi iMlfcin iia is
haitfJ ereren stunwouad; mod iheiafonnasioBf
as witflas tbp.fffsmftq,i&!^afrira. ■

Itisaxecotad ’br.maasss|m<srUhar with-
uorkupoitahia fits H dud uem Id |li fiWmiiL
ibatioofa it ueeeMarL&i.M^.ofJsyl itiho
pmsemronfierSaBo* m iim ■» tba

1

. ^ Honey end oihan agiiiMl Lendl, Uiob.
d Oeo. fl, ants, p. 1002,

'f
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AaSi Uusk Ai, u»4 viAooi ● «it-
;S:n>>1Wum «h«tiiill|i| II Ihi il—oTik*

Bk^cuogj_iofl»tej>»flHhr
wiia»WM >i» tbm trwpiaciLJn*

witEoui pooT*
.  tpiTT fclk npieo »b law
^ m — Uf g«^y S
^^bote tnuntctioo w ■»
^^TTSat if til* ●AwiM

te bayjj k wKnw^r
Si. mt» Ibcfc nU'BU Mp«Mi ol »rotUff

ib«ttkw of QiS'|hry«-»»^
MOM ■ot ba htn fag»*. go ****^*?^

wiiiMog*^ w prititcaoJ frro tbu iMfch Vm«
^iHa~TMiB uoumn of Parriomeot kore w»

tbot IbgQ M no ynftlege in' IhTaifBf >
MfelSbua hboU
*~]norw tb«« pnleBeo to to;, that the word

'● papen’ kcrc mcatioood oogbi in poiot of Uw
' ● be rcoinmed to tbe iibeUoua paper* ooljr.
The word ia ^ooerai, mod there U BotkiDf IB
tbe wsrraat lo oos&oe it; «o^, 1 an aUe to
ifim, that it baa W*s opoo a late -ecoaBioo
oceutad io iu utioeat latitode: for ia tbe eaaa
●rffilkea agmioat Wood, wbeo tba wawwiggn
bfth‘**** about takiB^ all tbe maaBacripti, aad
●Mt to tbe accratar; of Mata for Bare axpraea
●rden for tbai porpooef tbe aoawer waa, ** that
all Muat be ukcn, maouachpia aod alL" Ae*
eerdiafij, all waa takeo, aad Mr. Wilks’a
private packet*book filled up tbe Bwatb of tbe
■ek.

. 1 waa UkewiiM told is tbe aaiac caoae bj eoe
of tbe moA axpcrieacad Beaaeagen, that be
bald hiouctf boaod by bia oath tepay aa in*
plidt ebedienee to tbe coamaoda of tbe acore-
lary of atate; tbat ia eotocDOB caaea be waa
eeoteoted' lo aeisc tbe priaicd iapreeaoaa «f
tbe papert meotioocd to tbe warreat; but
vhca ta« received direotioot to aearcb fortber,
or lo nake a B»ure i^eoeral actanre, bia rale
waa to owcep alL Tke practiea baa bats eor-
leopoodeet to tbe wamaL
~^nrb ●* *1‘‘ tbarefere w riwald

KX553

alTkf to

n

aatorallf eipaci that tbe lajLjfi-Kaixut-it . /1
tl|0pia~MclMf ifl prepof'&a to tbe jwyer jp ‘

If it ii liri **
If it ia wet to toJauadibera. itie apt toy. :

gTeetead.fcr»bteb~f raterad iato
●MMT, wBBjOMeBt.tbaC-P!«eSSl:.:fllHk.
igbt M pceaetwed aacvwd yd laeoBiaairaUa

awaT or abridged by aomo public t«w Tar aaw
feuJ sr lU ivlwU!_T^_CMi.Jxbci«.||iF

ereefte m art aige_bf_feaiiiveJaw-
vaqotiawTwiiprL fwnnwna faifiti

torta, taaea. doct
wbeteuD avan i

M

all of tbio rtrarripiiaa
maopy cararaea eoaoeat wle

-r—w^fn , “*** ^MwiTW-lL-
fwwl ,£fMu liTinfJgiBglMdi waey
taVaaida prpiivay pyeperty. be it ew oB ^
BBui io 'o' Iraapui. 'ho naa eaa art bia.feM
upeu ny grooad wltKout my bceaoa. Bit luia
CaHc toaaaetioe. tbopgb^tao carnage tie aw»
thiag;jrlueh ia a»et^ by every^ de*Wnifln »- ,
treapiaal'whgetU defaodaatMOibed jtMMJa
■aawer for bruMotr tbo graai aad
iag’tnwam'bdiL'^i! Waami ibfibergm.
tonul to*^ew~by way of jaMiB5i5aa» lba>
■5lUd“l||5aitiv .~Uw hfiuBpWfr.nad JBc f
tma^ The loatifieatlati >«
judyea, who are to look iotejba if
wai'a iuMjEaTugB ran 'ko mMataiaed by Jba
fipBI the ataiute MW. Of aj Uie priaMpka rf

    ̂ oocfa ctcaoacaa^ hapd '
o^ra^upcd. ibe MkoM of JteiatiiSALBto
tbonty tfraiaat tbe defeadaat,_aad tl^ pUiatig
.Boat.tiayejiid^opt.

Aceordiog to tbia re
epmBe£r5puaihe teteamijo*atiaw'tfcTay,
by wbicb' thlT'aatcara ia warnaiSC II Ibik
caBBot be doae, U ia'a' treapiai^

i'a|iers~are_iba oimar'ajjaada aad- ebaUdat
they are bia daareat proporty s aad 'are aa far \
fraiB Wdnfib^'a~iegate, thm they will bar^y
bwaauwpwtiQaj aadibaa^fliaiyir'.
Eylbelairii e)^ fvby of a tramm.
yd ivbctii private papera are remevad aadcir«
riad away, the aeowt oatar* of ibdia iijada Ml-
be aa af^fllIdb'Srike~Mifie^ iiM 9Maad d
aipfe.caM«idcmBlB'jlaiiiagei ~ia'tbai n^oatTjt A
T^bere ii tbe _v»TttteD_iaw taaCSvea’aby <Ctagi»»
tmte auc^'^powcrf fnn iifrlj aaeaer. thiia
Maace"; a^_ tbmfi^-it.ia_me mocb tar. mi
Iwbaat' tuob'* auiboviitj t^ praaouaea a pfactiaa
Jej^l^' wlud>"weaU fa kwemiy_‘pi' eiB'ibp
oenriktiilif aocirtyr: ^: ■*
'  '-^t t£eiiairit*^f—* be aiaiataiaed by pay

dffMlaifr,'y«titbtafe a mefublaaiee^' aavaa'
mM, iaibe ImewpjiiMM'aepfebVd tmaog
% aides feadt.

J aaawcr, tbat tbe difiereaee ia appeaiti
la the'ba^H'akdfjmWiM lo adac mjotm
goodi,' wbira MW placed la tbejb'aada ef'p'eB^
nBKfliecfjj^Ube eri«ii’£,^vietMa elutli.Mtfala
Knip'raMifiiTtiw. ● lo'ily atbet. tbo_paity^
ewB pifwpiif^ m mm^ befere a^_twibaai ^
fteaoo, uT^be'Giii ao eewv'to' lecfaEmf^k

ee^uC&ir~ ~

«Tca tned*

eomaieB

iae, it ia aew i

%

< * ** If a private penoa aaopect asolbar of
'feieay, aad lay eoeb pwood of taapidea before
a coottable, aad require bb eiajMaaee to take
him, tbe eoBMaUe mayjustify kitfiag tbe party
if be fiy, though ia-tnitb'be were taooccat.
Bui io vueh coat, whera so bac aad cry ia
levied, oevtaia prceaaiiona inaM he ebetiiod ;
1. Tboparty auopociiag oagbtlobeprwMat; lor
tbejBMifieatioB ia, tbaltbo ceaMat^ didapl bim
ia taki
eagbt

iaw tho party auapeeted.
tobe iafprnnAoftbcgrouadaof euapicM,

tbat be laay judge ef tbe rcaaeoablcBem of it.
Fraca wbaeee U ahould aecm tbat iberw oagbt

L--tWMOBiHigTWuadabowofof it; otber.
wiae it would be immaieriai wbetber taeb ip>
rortauioa were eivea to tbe eoootable or oat,
u to Ibo poiat ot bia jwatifiaaioo.
-  yrappooedWvo becai

t. Tbo aaoMabU

to boa

Aaditwea
to bo DCBMoory, tbat tborw

aboold a febtiy aoumiued io het, of
wbkb tbe cooatablo mst bavo beoa
taiaod at bia perikl' Kaafa Flaw of ibe Craws,
cb. 5,«. 69.
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w»b«d. thMX open tbU
UiUOD.ba4.Da(_VM9.eoiiaiaervd m
b«Mor Mrlibedj.
t TWi“te»douST«l««l tb.

to firtt MiBdpIcft. It W «►
DOl enUm the Bherty of the } tot «»*

I

■»r<

t ●either widwid Mrit ● better MCBrity.

6 GEORGE III.106T]
Tbecueaf ●eartoint; fotJtoJeafPfldtiap*

themW^mcpIthekiiK!

to^Ve ]»«-●« right,

^^',fj^ia,-w«^efer jre(anoweirrom ill ■»●

ceotrasud the fouatotieo, tot repwre^ m4
pertom added a tottreia or two to the »kn^
aad if aar liniirT ef elate baa aioee deriatn
frooi tbe priadplee at that t»*oe roeofotaed,
all that 1 caa aajr ta, that, ee tar froea hew
Mctibed, they are cuodemoed ^ tbe Rov«a>
tioo.
- WHb laapcct to tba practic* «t*elf, »f ttgo*a
bO bigber, erery lawyer will tell yoa, « s
DBcb loo tnodero 10 be etWeoce of the eom-
nwQ law ; and if it ebnold be added, that tbeee

a etrengib by tbewarraota eogbt to acquire ao(D' - . <

^TcS^e too tbe caotion whh which the Uw
■●ModaToTHwaiogtilBrcaae.»—Tbere wuf*

umiLTlralb QL-O theft
..Itbe bwoer inoet aweer
todl^To'auc-e-i-^-l^^Re ●»
mreSeSiEob-ortbe warTMttoato2_t‘*««*»
fUTSS^S wbo^get aee that they, answer
tSTSSiCTOUCD.-pAod, laiUy. the owoer totiat
fifiS^erer^mn>firnrfbcjrih«to*
«"D5 Wod, be is a tieapaiaer; and Uteol-
fieerbelbg aiTlDiioceol peiaiui»-*Dl.be
a ttady and cooreoirm witoen agwn bim.

OiLthe contrary*. ia-iEe abTlirdre. u_AO.-
■tbior ii“'deacribod*. oor.disunguabfil-:-*®
ebtrgo is feqoislte to prere, that ttojarty
iayefirnioi^P*"»
MM«i~io'aepirate or ed9:ti.tt&.|ICTMIL-ra
^"JeWtBe'bwbei^'bebalf tbe offieeHi taia>^

the trout, be"%iaooi dSly^tUmr^To say

■Ueoce of iboae courts, which hare beard them
read ao ofteo oi»o retoms wiibooi eenauro or
aaiioadreraioD, I am able to borrow my.aoawer
to that pteteoce from tbe Court ofltu>g't*b«o^,
which laUly declared with great ooaaunny

Qc tbeCaae of Gtecral WaiTaDU,tbataa do eb-_
jeeboawBS lakce to Itom «pe« the reiuraa,
aad tbe matter paeeed sob ssmoIh, tbe prce»>
deotawereof Dowegbu 1 moat hearty e«»-
eat ia that ecHoioa { aad the reaioo ● more
pertbeot here, beeauae tbe Coort bad ao aotbo-
rity ID tbe preaeoi cue to determioe apia«
tbe aeiaote af papm, wbieb waa act totoe
them; wboeai ia tbe other they mifbt, if
they bad thought 61, bare dedarid the war-
rmoi raid, aod diacharged tbe priaooer eeop^

This b the brat ioeuaee I bare met wim,
where the aacseat imiMmorabla I** ●’ ^
bad, ia a poblie mailer, was aliomplad to be
proved by tae prmeliee of a prirato omoo.

Tbe aaiDea and rightt of public magbuato,
thw 'pow'er aod TrfArftr iiWHeiiCBg — thej
aid -byTaii:Kai«-to«^ o^ ̂

&heTo!W.1ol'ho^..*^,r4i»i»
^ Private cnatoBU iodeed are atill to to

whw^ 4bo memory'df maa robbil^^b
tbe ooow, aad

'w^^ to 'tbb tiioe tbroort tbe bdrt 4g»_of

3^1 will permit tbeWeoaiBt for. tbe pieaMt go5^"»to?P««6»_—
f

ni»gi^^^em-to pUfera; for. be cannot
take m‘o«fl»eo all. .. .

H BtoaU be said that the amaJaw wbieh
bu with ao moch nreomsp^ioD .goatoed tba

itoico gWi fron^miaebief. woold Hker
this ease pr^l ifc au^ect, to aj^ng

erwoi ebeLhi, onTrtd-iramTOggD**'*^
biwi^old call op.Oie aervam_tp jtoad by
ud overlook; wouW.r^oireJiim to toke.aa
,^mri inveoloi^,' aod deliver a copy; my ao*
yWaw<i»«Tnmt a^ll tfawe prCLimlPBI WBUld lllVe
beeoToBg^oceMtaHJsh^y la*,if*he power
todf baS'be«“l^V«^.M^y_;i^
Ibem h ao ubdesiaUe azgomeet agaiattA^ie-

^ naUwTuI power laio a eoovooieot ampeniy,
wrgjirTeiBfeioSmW wbdU be, aotyodg.
meocbSlJSf**^^®®- «

act from tbe ipedil.venlto, for ^ bee^a aobsnitoo^
goin -oad jibertyiB-pbWr^jSMmjiL'S5bm«r'-BolU-b*alffCtoM
to amert that all ihe' pebple^Wiie *■»»<■ i'
beaBU luasihiiobledgemitinU —
which'a rew eriouAiu botoacUoi
afraid to dbpotc.

( ” "I eom* "o* to thejractice suiff Ine Hfra-
'  liitiboO^di-baa kern otroe^y urged,

thUespbtocal additioo, that ao os^ toleratod
, frem the mra of libei^j, aad eeobao’ed oow^
wards to. this tiioe tbroogb tbe bdst ^Sy_pf

\

to borrow a
tbe take of giviog it ao aotwer.

If tbe practice began tbea, UbagmnlooJite
to to law now. If it WM more aacseat,-the
RevolutiooisnottoaDswerrorii; atojixouk)

* See Leach’s Bawkinfi Pleas of tba Crown,
book *,c. IS, a. 17. 4
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act cspind^ yt«r «f <bat .
●r Ihiifihonh' -:ftV«trerivcd tgvmistbe]●(
y**r ●rkiaffiaiDef ttmiati in (oitm lilt
tbc»ib ofki^WiUiMa,*»tw«oe*rb»p«M

ba4 it f«r ● 7*v ktymi ilt

ea^ntMo. ● mai^t ''aaepeci, that tbe pwae^

j!kioi£«;«. Camngur*.
Tbt defee^ats apae ibii aeciiioa have

itapped abovt at ibc Rerelatiao. Bat t fbiek
itwoeld ba Biaierii] to go fbribtr boek,'io
)fder to tea, boir far tb« oeareb and ociaare of
Ttfon bava baea eoaaicsaaeed ia tba aataao*
Jeatrdfaa.

Fint, I fiadne traeeef nebawimataom
jfoaat before that period, cxeopt a wj um
Mt ware prodoeed tbe atber daj u tba icigo
if king Cbarka S.

Bat tbcfe did axiot a wareh-warraat, wbieh
oak its rioa ftom a decree of tbe 8iar«CbaiD-
*r. Tbe decree io fooad at tbe end w tbe
’d rolaina o£ IlaabwQrtb’i CoUectMoa. Jt wai
-node ia tbe pear l6Sd. and reciteo an elder de*

Cf V of Elixabetb,
of aearchTeeapoatbetobjectii! ta

>p which probtblp tbe aame power

f itT iiqjwaty.
nata. tbal 1 bare Wc‘ 'deoert'

I2I

 haeaj^ 'doocril^; ■WHi^
KSar eaawr la acceoaUor_i^B Diia MgitBr. .
mat: ibe diAercsoe liAweeo tbolaieg eo.
aoretbao Uita. tba|j (It^prebeneMoaTIke
»iaT!rtbt~*r«r'irgnytOttewtbridai[iraC
pg^ra. but th« of pajera la tbe Tatter,,
*aa Io follow tbe epdy*heaaton-of iba pewaa.
TTe aarne eriaa^ouM eafra
b^?or55#earTrir#lMc5irged for pnatiog
or pobIuEtb~g, that waa ioffideet Ibr - aitber of
tbe warraata. Oelj tbit material ^ffmaee ^
muit alwapa be ubau ied batwato tfaao^
ibeaweb wanaotODlpeaiTiadaff ibacriaiiaai
papera, wberoaa tbra adaea all. > . '' \_1

. When tbe Lweoaog^expired at tba clear'
of kiag Cbarlce S'a rc^, tbe twelra iodra
were aaaembled attbaluog’a eemmeed,:|o£a<i .|
cover wlietber tbe nreoe tnigbt oot be aa af<>
fieeuially reetrawad bp tbe oomoMo lav, aa it'
bad bceo bp ibat ttatate. ■ ^ - >U'';b -.4^

1  eaaaet help ebemiag in tbie plaoe, that ff
tbe acorctarp of atate waa itill iovcatad vllb a;
power of isniiog tbb warraot, 'Ibne waa we-
ocaaigD for tbe applicatioo to tbe jadaea: for
thongb be ceald oot iaae ibc gcscru aaar&*
wamaU pet npoo tbe laast-naaear of a KbaC
be ffligbt bare done aere, and acaed'aap
tbiog. But that wa eat Ibooght ef, and than
fore tbe jodgea act aad fcaotvad : , "●●p.
' Fint, ibat it ww eriaioal at oaaaoa' 'low,'.

m given.
Bp thii decree Ibe meaniger of tbe presa

rea empowered a aearcb in all placet, wbm
woke were priotiog, io order a eee if the
irioter a licence ; and if upon auch aearcb
le found any booba wbicb he loepeeted to be
ibeilotB agaioti tbe ebureb or Mate, be wu a
icise them, and carry tbea before tbe proper
loagiatna.

It waa verp.evidcnt, that the Star.Cbamberi'
MW 1000 after tlie ioveolioo of printing 1 know
not, took a itaelf tlie juriodictao over pnkiic
iibek, which aoon grew m be tbe pecoliar buai-

of that oourt. Not Ibat tbe coorta of
VVeetmioiter- ball wanted tbe power of boUing
plena in tboM caaet; but tbe atarnep'genenl
tor gnod reaooof ehoec rather a proceed tbere;
wbicb it tbe reaeoo, wbp we bare no catet of
:ibeit in tbe fiiog'a>bencb before tbe Retton-

/●

lOO.

Tbe Star^liamber from thitjarudietioopre*
tip oforped a general aopmotcodaoee over
preaa, mod exeretoed a kgialatiTa M'~'

all maiten nlaiiog to tbo aubjecL
l«inted liceoaera; tbep prohibited bookt;. thep
ififlieted peualtiea; and they digoibed 000 of
ibeir offieen with tbe Dame of tbe
of Ibe prem, and among etber thing* tancad
tbit wnrraoi of aearcb.

After that eoort waa aboUabed, tba pren
amefree, but eojoped ia liberty out above
orthreepeart; furtbeLoogParlUmenttboogbt
fit a renraln it tgaio bp oidinaoce. Wbiltt tbe
preoi it free, 1 im atnid it will alwapt be Ii>
ceotiooa, and all goverameau bare an avenion
a kbelt. Tbit parliaoneol, tberefore, did bp
ordtoaoee rectore tbe Star«Chamber practice;
tbep recoiled tbe liecocet, and tent fortb again
tbe meooenger. It waa agaiott tbe ordinatioe,
that Miiao wroa that fomoui pamphlet
called Areopafitica. Upon tbe Rctaration,
tbe pfCM was free once mere, till tbe 19tb aod
litb of Charlea S, wbco ^ Lieenaing Act
puaod, which for tbe firtt time gave the aecre*
tarp of ttale a power a inne eearcb wanaets:
bot tbeoe ifarrents were neither , to onprenivc,
nor vu iocooreoieot at tbe preteoL ' Tbe right
a enquire into the liceoee wu t^ preteoce of
miking the learehet; and if dtmog tbe

V auipected libeli were found, tbep aod they
ooly could be leized. '

an
ibe wer in

eynp-

bo*
twe

rch
an

not only a write nubiic neditionn paptn tad
false nowt; hot likewise a pobliab nap Mwt
without a lieenen ftoea tbe ki^, tboogb ii wu

T*>ir

Seeoodip, that libelt woo nenblc^ TUnin‘ -
te Im found ia tba Btate-Trinln; and boeaun it in^
a eoriociip, 1 win roeitetbo

Uoe and ianoceai.

** Tbe Trial of Harra for a libcL' ' BcugiL
Chief jutice. ■ ■ ■ ■

Becaote mp hretbrea aball ha aaiifiM='
with tbe opinioa of all tbe jndgea af Eaglud
what tbia offence ia, wbi^ tbep weplddiw^
ainoate, u if tbe mere odliar of nooks wu no
-offence; .it it not longrioee tait all tbo jo^u
met bp tba king’s oommaadaMat, u tbsp did
tome lima betm: aod tbep both'^ina'Ani.
dared nnaoimoualp, Ibat all penona, tbatAd>
write, or print, or tell aap pamphlat tkatiia
cither ncandaloua to puUie or private peneoaj't
tneb books map be. odsed, and tba <panaaa'.
poniabed bylaw; that all beokt wfaiek

to tbe goveremeet map be oeiiad^
and all peruot no cxpbuadiag nuy be peni^ «
ed: aod fortber, abat all writert of: aoaa,v
though not eoaadaloaa, tediliou, aoricftcBOf^'
open tba governmeat or ttete; pot'ilfiAM
are writefi, utbeT.afcfew «ben,of f|dif aae^
they are iodietalM aod ptiiusbaUe:a^tlbMr
account." [See vol. 7, p. 9S9-]

f'
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CU«f Ball *mi (b* C*«t W
Ki

CW7I

f*t bwcb k«««. fwoh«4 n iba ^
Bear*, Ibat be wbo witH a bWl, ibawb W
Milirtr Bfpniw it mt poMitbw, m
la tba Mb Bcfwv XU. k>nl Cob*

Ibe Star Cfaanber, that if a libel _
poUic fmmm, ba ibai baih ii ia bit cMtad*

●oftti lawnaJiaifly to 4eliv« it fa a ratgam^^
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a liltk laebr*Itiinatfcaabwf jaatiea

■actia bia tiatrt | 'far it alwuW mb aaif ba
MMt to aaeiab aalv tbe writar af ntoa atM.
Baiba ia
af'Cam.faralibal. ■

●C Sir G. J^eria, Raeaedcr. All tbe jodfto
Bavieg met tagetber to kaaw,

●*«!tber «7 aefM wbaiaamr ato; to
giv Mblie i^vMge may maUer or iatelii>
aca^ar auj Batter wbalaoever that eoeecna

b ID at tbair iCMlatien,
Ikat aa penaa tobatoe«»er eoaU cipoae to tbe
Mliio%BB*ledgc aa; tbiojt tbbt eoaerracd tb^

.  of tbe {MbCe, viibeat tieeeee frba tbe
ar frcMB aoeb peraoDt at be tbeoght fit to

iatta«M»fib that power."

Id tba eato af Lake aed Hauee, BeWi
tSi, it it abawad, ti«t a libel, ib^k ib,
eMlcaUarBtnK,ba«tobrjuattibad; bottoi
tifbt way iatodi 'rt to *Hvuto
or atber» tbak tbaj bare eafnaaaca af

la lat Vaatrb31.it iaaaid, Ibat^tba ba«ii^:
hbel, aod aat diaeaecriDg it to a Bagietnai
wat eely panisbaUc in tbe Star CbaBtw^ m
iaaa tbe pany naiicMaaly pubbab' iU Betti
Coon earreeled ikaa deaoriae ■ tba Knar -m.
Baar. where it ftod, tbangb be Defer paUitw
it, yet bit bariag it is eeadbMW fat Ibto pa
p«aa, if aay aeeam abeuU bapps, b.btoW
toiiDiaal: aad Ibeuab be aight aangnto na'
it prifate, yalafW W death b aigbtdtJi at
MU ba&dt aa toigbi be uyarieoa to tbe geiua
toeot; and Ibeimie BM eugfal Batto 'bb:al
bwed to bare aacb aeii iimmain islbr

Tbeo Suigga toket np ibe aalgect, aitd
aaya, 'Tbe wanb I reBeiaber are tboe<
VBVeb b^ tba jking’a eoBDaod we were to fbe
iiiaiir oyiainn. wlM waa to be daae ia poiot elf
rtgnlation of the pren, we Aid all aoneribe,

pnot or pobbah aor acwi.beokt or
peapyela, or aaj newt wbaiaoerer, ir Q)e>
gal4 tbatitbamtaifettiateettotbtbrcaefaef
Iba peaee, awd ibey may be praceadeJ agaiaai

raw fto aa iibgal tbu^. Soppete ddw tbeltbiag b aot aeaBdaioai, wut tbeaf If
fbete'baA- been io reflcetiM ia tbb book at ail,
yeiilb«dibai^'AoDe,-aiMl theaalber angfatto

● McameMAfarji." [SeefoUffp^lltT.]

keeping. Cartbew 400. In Salkabl't lepa
of tbe aBBeeaaa, Beildnef yatoba Bya.if
libel be pubbcly kaowa, a wreMDeapyaf iii
efideoaeef.a publkwm. Salk, >.' <

IF all Ibb -M bw,-aad.I bare »«' right, k
.

'  TbcKsart Ibe aaaa af afi tbe *w«l*A
Eagbad; a great aaA remead aw^

tbeeily.: ..i'
Gas tba twelre jailgea estrejodicaan

~  *■»_*«
g^’i&TwBb b tjififf ear

Bsbb

t
mafier of iBaeaebmeat fto aay judge to*

'ihere BK»tbe'~aD astocM^jina
topic oiLJMtfioBy. tim wtiiwnrli7r~eipaa»a'
fcSYto>f>irlreolieeted; atbenrba tbe e^ea'
B aaB. aajjimbiagtat_t«siais earn oMba

t^l iibKMkTj^' Ott"erHB
AbbuIui aiiiiip*lb4~Th'Bi>in Beaeril etaaeb -
wtoiMiClMtwiLt'coaZiBiDedbyTirH55e»of

bu;~abd if y^.BM.pfttaiiDsaUc to
“^lUrtlw farm ef it wat aeUled br tbe

.mir-1,

u a I
wSnniC

mppeae, toat lae term et it wu arateo jj.ipa
twdut^dgbrlbc asbearibeeffte apiatoe.
●''T^^^icttagTitiw ijwjlIljjdJIJhTba..

jLreaMt toAcsy.itf tobauaiii a iaraaibi Jib
/n poVbbod 4atol tbeaa
tobc bMooibi^ tbe wbtoe bii^Amb rntoat;
or two beootnea criBiaal, aad it wewU be dift

Uabto Bad eneaaBooBt]ai^aBed|to>ibdikD'
Bilfiaaa-of affiadt. ..'r-r'

aatheiitf la iaari^th
IbU Ibilel Ber*^ mmI B

)RdUHi< ●●
y^~g*Se pawef»ef mitt btofcitowthrtiabi
of a^mtrmkra bode etto'iki. sMaBiw
BetoatSMttac-bashiAietBibbMaiBdei b
tbat baa poUitbed, eopw4,«r toaMae^ at-
paftri^-it, Bay bi^' be sadar a teMBMbli

ef bariif the'tbiag'ia bia esaloM
tfatealy: baeatM tba ad^aet ef tb

aeareb-werrest. ..^^jMLSgLba aeoc^
oojbt to be laid^Pwu^ttTae&abD.-biW

wbetBaewgg^«A wbetetoeaoi mpro-
Ceitoi^ AM A^"paaiM—
pSeedniierwr^^btjBW, bArw^toraa-
lUtoepOMnobaJtoiMefcfckbeA.-■ ' ^ '
'*'7dTber«Srt ea atobeniw iir aur Wdka eek
ba-»aBiaHyM|ipett'mH deuB«i; aiifii
BgM_6tw.Khanillwf Uwawa ladieaetjwrdaf
neto^£3^d~S«ofWr aSSlDfla BdaMU
b.peyg.rf —rab, l^waicrw~^.ijeiidS

naetiw.' ● ● ●'

IfJybe COB aeree a"BWl* jee >
: ifaaaieb ■ leiaira wansst'

iiB^.'abHoVk'^irjyN COB aeree aTabal^jea.
bayamfCb 6r.it; ifaaaieb ■ lag»^e wawest
toaatbi^«rttst aaareiriaTiBwwabgb: if
tfyjaaiiuiifde'iiaa'BM!i eai^o‘waiTiaUi6ii
ekwf iBMaaa"9’ OtTKiar a bas5 Bay ekwiy >
dtrtt”'
. It fella bere^MtoreUj is By wey to ei^ <

wbetber tbere 'be' aay aethanr»*baaiaaa~nwa ^
tMaiaa uf Uim.tatut jeiSine'aerT’flt ■
liUa. toay W awaedT^rS^n^.'T^';
afrbd*, tbal all tbe iaeaere8waeea9_VJlHieml
aabaie w8I foUof’ apu a' ngbt allew^ te
mm a port. Tba atardi ia_MdiaHMS^win br
fasateb'aed erery'liwae 'wiU biraS3CT~tbe‘

Eawarsf'aacowf^'ef etato'gbetmswii|pwl'■far* p«i)percOTrie^;^^^C<eaadcr fair' a wbite
b«*lbe)e*fef Bbeb aowataiifc '

I

^''T'Gl^aaW’daee wilb-tba argotoast,' vWtl

● RaemtodCartli. OOr. 1 U'fUytoS’AM
II Mad.'kP9. t SalbiVf. M6.
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eip^lly w ^Uhelt,woold W «Her —

.If, bowerer, > right ef seareb for tba mkm
of diteoTcn^ erirawc oo^t ie aav &M't« ba
flowed, tbU enow tbevc HI nbrn otefat^
M cxnpted. »■ Waallnf wefa « diitunu j 1m

1‘● OMiaiUrd a opco de*.
u» tbe few of the worl9; c*» eet^

poUi^ioe nwke* M proof; ud Uw oAcitw
®C^P***R57* “●“ »»7 bo the wit-
pepejikoueir*

The meacagor of tbc pma, by tb* tctt ‘
coosUtotioe of bi* office, i* dircetad to purefaaae
etery libel (bat coma fenb, ia order to bo a
wttoecs.

Nay, if (he reo^nee of gofcmmeat re
<|ttircc a produclioo of the author, it b hardly
poctible for him to eieape (be impcacbmeot k
the (rtioter, who ie eure to aeal bis _own
by bis disoore^. But suppose be ebould ba^
pen 10 be obatioate, yet (be pubiicaiioo is etof*
ped, asd the olTenee puaubed. By thie
tlie law is salu6rd, aod (be pobltc seeored.

J bare now takes notice of every (bier (bat
hubees or^eS upon (be pres^ point ;~aod
'upidb'TEe'wTroltf’ tre'afe'lirdrdpinloff; (bsTlbo
wamal~lff ●prixe TOfnairfy iwari
papers ip thfcne.'^^ isDtioua iioe
jipd void.

'B^efel eoncluile, 1 desire not to be ander.
stood IS an advocate for libels. All etTiUsed
govemtneoiB have paniabed ealnmoy with se>
verity ; and with reasoo ; for Ibete oompesi.
linos debaoeh (lie oianners of the people; they
excite a spirit of liisobedieoee, and eoervatt iba
auUiority of govemmeot; they provoke and
rxeite tlw paasiona of the people againat their
rulers, aud (be ritlen eilestimea agaioit (bo
people.

After tbia description, I shall hardly be
sidered as a favourer of these peraietooa pro*
diictions. 1 will always set my face agmiait
(bem, when they coma before me; aad tbaU
recommend U meet warmly to (be jon always
to convict when (be proof is dev. Tbwj wtU
do well to coosuler, that nejottacqattala bring
an odium opoe the preis it^f, the eotoeqiwoe*
whereof may be fatal to Itbeny ; fer if kisn
and great men cannot obtain juatice at (Mr
bands by Ibe ordinary course of law, they may
at last be proroked to restnb that prem, whiek'
the juries of tbeirenuntry refuse to regnlate*
Wben UeentiouBoess a lolented, liberty is ia
the utmost danger; because tyranny, bad u
it is, is better thin anarchy; and Ibe went of
governments is more tulenble than no goren*.
meot at alL

W'jttrtyU
,~aaiiiegal

eao*

bm sDdaaroored to tspport this wamot by tbc
praetiee sinee the Ravolutien.
Jt istbtp said, that h it Becesaair foT-the

ads' af. gnveramc&ijiajfi!^. ao^ *.
WTtb a at^ efficcr:_and that itia beticr'w pre*
vest the 'pobticatKm. bcrM than in pohiA the
afiimder afterwards. 1 answv, if (be l^kla*
(ian be of (bat oinnwnj they will rovive'Qie li*
oMpg A<^ Bin if tb^ have net done that,
I conceive they are not of that opinion. And
a^J^'pecr^to tbe atgu.iD^ ?> atate' oeees*

a_dudectioo (bat baa bedi aimed at
betweco Btate effences and_p^er>, the common
law" dove not oqderatanJj^t kmd of roMo*
u^^pv~3o ovWks^t^e Dotioa oTluy such
disti^ifiSS.
''Eefjeaot Ashley was committed to (be Tower
ifl tbe Sd of Cb vim 1st, by the Boose of Lords
only for asserting in argument, that there was
a * Uw of state’ different frain (be common
law; and tbe Ship-Money judges were im*
peached for holdiug, fi rst, that siate*necessi(y
poold justify tiie raising money without coo-
sent of parliament; and aecondly, that the king
was jodge of that necessity.

' If tbe king htmielf has no power to decUre
when the law, ought to be violtletHTo^Jaswo
6f BtaU, r am sure we bU judges have no such
pfcrogsuve.

it is urged as an argnnDentof utility,
ihat^ucb a aeaveb is a 'means uf detrcliog nf*
rebden^'dtscoveriog.eridence. 1 wi^li soine

_been shewn, pbere toetaw furcetb
evideom Wt of the owner's custl^y by proeeaa.
TBer'e~5"DQ -DnKets tgiiost. |ia^ien_m. <-i*iI
caoMB. It bu been often tried, but never pre
vailed^ Ray, where tlie adversary has by iorce
)r fraud
svidence,
letioD.

[n_tbe critDioil.law_sacl> a proceeding was
imer beard of i and yet there are tomecrimea,
iMiE~fer instance as mufdm,'~rspc, fo3ib^,
md bourn breaking, to aay nothing of for^y
aodp^pry, that an joore'alncious' than jf-
odiib^ Bat our Uw has provided no paper*
inrcb IQ these cases in help forward tbe can*
.'letion.'
~Wbe(h£r thU prmedetb from tbe.gentle*
len of the law towards criiniosis, or from a
.'dbsldmtjon that such a paver would be .mora
wrnieidus'jo the luobcent tliao oaefuj .to .tbe
lubli^l wilj.ootsay*^
iria very^ certoUj tliit.lbe 1a_w,obligetiuio

nan to accuse biotscIT;. because (be necesury
oeaina of compelling seif-aceuialioo, falling
ipoo tbe ioDuceiil as well as the guilty, would

.crueland uojust; aodiialioold seem,
bat arareb for evideoee is disallbwed upon tbe
amejiriDctiile. There too tbe innocent would
>e enotoooopd with the guilty. *”

got posseuioD of your own proper
tnere is no way to get it back out by

Ubserve the wisdom u well as meroy of the
sw. The sirongnt evidence before a trial,
<iog only cr parfs,'is but susiiirino; it is not
>roor. Weak eviilence is a ground of suapi-
ioo, tboui^ in a lower degree; and if aiiapi-
ioD ai'large should be a ground of aearcb,
VOL. XIX.

>

[A great change of (be king's ministeTi hap*[
peoed in tbe J uly before tbe jodgmeoi in tbe pre*.
ceding case; particularly the marqnia of Kqpk-
ingham waa placed at tbc bead of the tressogr^
The ioiigmcqt was soon Jollowed-vrilhA.iMH^
iutioD oflhe.^ooie pfC9moutDi..dccUriog-ths^
wiz'ura of papm in tbe case .of.a libel luhaiU'
legal.''Journ. Cotg. gg April. ITfiO t^
sfmrTine tbe Commons passed a rnoTuw*

3Z
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g—jfinwiBg wnettl v»nrwis in lb« ®r
libeii. 'MIC Utter molalioo BAer^nii
'Sw3«^%T-rftirtEtf'?eie, wliici incluirt.»
icakrflfb^lbat fMMi wsmBO .werc.aoi*
r^lj ilkrtl, except b cMi_ereTMiedJw be
15' «fj«BrlimmgBL Joonn. Com, toth Apnl,

Ibese reaoluuou wen is ceiue-

SSeaeeef'Mr. Wilket'c eompUiDt of* breech

of priril«se ebere two yean before. Jours.
Com. 15b November, 176S. Two prior el*
temptf were mode to obtoia o vote b eoadeis*
Botieo of ̂oera] worruts asd the oeizure of
papera, eae ia 1764, tbe other u 1765. Jours.
Com. 14th oad 17th Febnrary, 1764; tOth
Jasoarp, 1765. [See, too. New ̂ ri. Hist.}
But tbe; both bad mttcarrM, aad one of the
leaaoai Btaigsed for ao k>a^ rcnsda^ auch b-
leipositiee of tbe Hoose was tbe pesdeac; of
asiu ia tbe eoarta of law. This objeeuoa ~ '
ID part removed bv the solema iodgnent of
tbeCkimmoD Pleas against tbe a^ure of pa>

[1076
pen. asd tbe acqiheaeesce ia it.' Whether the
<)oeitmn of genml warrasu ever received tb«
' full and pebtad deeiaba ia aa; ef iht
Moru. it ia not b ear power at preaeat to b>
form tbe reader. Tbe poiat aroae on tbe Iria!

^ as artioB hj Mr. WUka agaiaat Mr.
Wood ; aed lord Camdea ia bia charge to tim

appewa to have expUotlv
o»o opiDWD of tbe illcgalit; of genersl war-
bau; bat wbat was daac al'terwarda ia set
●^bd. How a regular jodguent of tbe point
was avoided, ia the cue cf error ia tbe Jhiag’o>
bach between Moaa; and Letch, b; eeo>
ceding tbat tbe wmirant was not poraoed, wa
have ebaerved b a former Note, aee p. lOtS.
As to ibe acdoD, b which Mr. Wilkm haal);
recovered large damages from tbe carl of
Halifax, it was set triad till after the d«la.
rator; vole of tbe Commoos, which moat pro^
babl; prevealed all argument on tbe aabj^
fiorgrooe.}

same

jury avowed hia

542, Proceedings in the Case of John Wilkes, esq. on two In.
formations for libels, KingVBcnch and House of Lords;
4 Geoege III.—IOGeokge IU. a. d. 1763—1770.

charge arts, tbat the fibei peubd and pobliahed
hj Mr. Wilkm wmtaiDed mmm * to tbe pur.
pert and effect fioUewiag, to wh:* which the
eeonacl for tbe uowu tbeagbt it adviaahie la
aiier into words importiog that aneb libel ooo*
ttined mattm * to the toor and affect follow,
bg, to wit*
& Fletebcr Norton (then become biinacir

attone;.geoem]) directed Mr. Barlow, elcrfc
b court for tbe crown, to appl; to a judge for
auch an order; apprehending It (as be aftn.
wards poblidj dedared) to be a amltcr af

Mr. Barlow, in mnenaalee of tbma ditartinm,
anplied to lord Maoafidd, for a aummou to
aMW eaom ' why aacb amaadmeBi abaold m
be made.* And nil lardahip baaed a tammew
b each cauae, dated IStb of February, 1764,
for the defeodant'a clerk b court, agent, at.
tome; or solicitor, to attend him at bb boust
b Bioenubur;.aquare on Monday the tOtb of
February at eight o'dock in tbe moming; to
shew cante why tbe iaformatiob aboold net be
amended, by atrikbg not tbe word ‘ pnrport,*
b tbe eeveml plaM where it b mratioaed b
tbe uid bfermatbn, and iasertiog ■——4
thereof Ibe word * toner.' N. B. Tbe
moas b tbe eaoae rebting to tbe eeduieoe libel
excepted the firat plae^—● excrpi b tbe ffnt
pbM,'

On notice of tbb rammoni, Mr. PbiGpe,
agent and aolidlor for Mr. Wilkes, and Mr.
Hughes hb clerk in eotnt, eod attome; hr
him upon tbe record, both ettended bb lord,
abip, at bb own bouse, upon tbe said tOth ef
Febraary 1764, aeeordbgly, (being bow vacs*
tioo time, and bo court liuiagj) aad did bM

[Tbb Caae b wholly extracted from air Jamm
Bortow’a Re^rta. 4Boir.t587.]

Wedaaday, Jebranry 7,1770.

As tbb noae, b tbe several brandiea of it,
came several times before tbe Coort, it seemed
better to reserve a
fiaal eoncluaion

eral aecoant of it till a
j whole, than to report

be partieolar parts of it di^obtediy, b toder
)f -time aa they were leepcctiTciy argued and
bln milled.

1b Miebadmas Term 170S, tbe 41b year of
lb prmest Boajmty kbg George tbe Sd, nr
?btdier Norton, then ^ majes^'s aolidtor.
●cueral, (Ibe office ef aUoney.gtnenl b^ig
bcB vaa^) exhibited aa bfntMtwn against
dr. Wilket, for having pubiiabed, and eauaed
y be prbt^ and pobliibed a sedidout and
madaiMu libei (tbe North Briton, N* 45.)
And aoon after, be exhibited another infer,

laiion agabst him, (tbe office ef attoroey-
encfai atili remabing vacant,) for haring
anted aad publbbed, and ansed to be printed
od poUbbra, an obvceoe and imptooa liM (ao
.may eo Woman, dee.)
Mr. Wilkes bavii^ plesdcd Net OoQty to

Mb tbme bformatioes, and tbs roeords l^ng
lade up and sealed, aad tbe causes ● ready
■r trial, tbe eoueect for tb« crown tbongbt it
.'pedbat to ameod them, by atriking oot the
ord * purport,' and b its pbee ieaertiog tbe
oni'leoor.’ The propi^ ameodments
all these parts of tbe inlormatioo where tbe

igwer
of the

■nm.

were

● They were tried on the Slat of February,
64.
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GozarnTraoHAli Law.— Colored Children. ̂Separate
Tbsaetof IXaj ISth, 16C0 (3 Btat 4T2), coiitlcd

render teratioo {or common echool parpotes uniiorm, end to proridc (or
tho cdoentioD of the colored children of the State,” proridca that a nebool
tax aball be levied, without regard to Uie race or color of the owner of the

propertj taxed; that all children, witboot regard to race or color, aball

be included in tfaeeaumeration lor Kbool purpoecs, the colored cliildteo

to be coomernted in separate lists from thoK in which the other school

children are enumerated, and to be organized into icparato schools, hav

ing all the rights and privileges of other schools; and if there be not a

snOident number of colored children, within attending distance, to form a

.aqarato school for each district, it is provided, that the trustees msj

eottsoliJato several districts into one; or if there be not a eaCieient nnm*
●  her of colored diUdrcn within reasonablo distance to thus consolidate, the

trustees shall provide such other means of edoeation for colored duldren

as shall use their proportion, according to munber, of school levenae to

tho best advantage.

Sdd, in a suit b^r a n^ro father for a mandate to comi>el the admimioB of

his children into a school for white children, that this itatnte is not ia
conflict with section 19 of article 4 of the state confutation, which prCK

Tides, that every act shall “ embrace but one sobjeet and mattere pro^

erly connected therewith; which subject shall be expressed in the title.”

Edd, also, that the statute is not in conflict with section 23 of article 1 of

the state constitution, which declares, that “ the General Airembly shall

not grant to any dtizen, or class of dtixens, privileges or immtmitks

which, opoQ tho samo terms, shall not equally belong to all citisent.”

Edd, also, that said statute is not in couflictwith seetionlof artioleSof the

state cosstitatioii, whidi makes it the doty of the General Amembly “to

provide by law for a general and uniform system of common schools,

wherein tuition shall bo without charge, and equally open to aU.”

Edd, also, that said statute is not In conflict with section 2 of article 4 of

tbeCoustitutioD of the United States, which declares, that “thedtinnsof

each state shall be entitled to all privileges and immunities of utiaons in
tho several states.”

Edd, also, that said statute is not in eoufliet with the thirteenth or (oor>
teenth amendment of the Constitution of the United States, or with earlier

amcudmcots, or with the act of Coogrem of April 9th, 1806, known astbe

“ Civil RighuBilL”

Baser— Ameadwiait of Candlhdim tf Uatfed £lala.—The thirtasBth

amendment abolished slavery within the limits of tho United States.
Bamr—JuNcrfeeat& AmatdmxL—Finl CSbkk.—The firet clause of the foa>

teenth ameudmentmade negroes dtisensof the United States, and dti*

an act 10
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b
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c
e
p
t
i
o
n
s
 
t
o 
t
h
e
 r
u
l
i
n
g
s
 o
f
 t
h
e
 c
o
u
r
t
,

t
h
e
 c
o
u
r
t
 
g
a
v
e
 
j
u
d
g
m
e
n
t
 f
o
r
 
a
 
p
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h
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.
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 c
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c
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b
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c
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 c
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c
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d
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f
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s
 t
h
o
 
p
r
o
v
i
s
i
o
n
s
 
o
f
 t
h
o
 c
o
n
¬

st
it
ut
io
n.

"
A
t
 r
oo
st
, 
t
h
e
 f
o
u
r
t
e
e
n
t
h
 a
m
e
n
d
m
e
n
t
 o
n
l
y
 a
ff

or
ds

 t
o
 c
o
l
o
r
e
d

ci
ti
ze
ns
 a
n
 a
d
d
i
t
i
o
n
a
l
 
g
u
a
r
a
n
t
y
 
o
f
 e
q
u
a
l
i
t
y
 o
f
 r
ig

ht
s 

t
o
 t
h
a
t

a
l
r
e
a
d
y
 s
e
c
u
r
e
d
 b
y
 t
h
o
 c
on

st
it

ut
io

n 
o
f
 t
h
e
 s
ta

te
.

“
 T
h
e
 q
u
e
s
t
i
o
n
,
 t
he
re
fo
re
, 
u
n
d
e
r
 
c
o
n
s
i
d
e
r
a
t
i
o
n
 
is

 t
h
o
 
s
a
r
a
o

t
h
a
t
 h
a
s
.
 i
s
 w
e
 h
a
v
e
 s
e
e
n
,
 b
e
e
n
 
h
e
r
e
t
o
f
o
r
e
 d
e
t
e
r
m
i
n
e
d
 i
n
 t
hi

s

st
at
e,
 t
h
a
t
 a
 c
la
ss
if
ic
at
io
n 
o
f
 t
h
e
 y
o
u
t
h
 o
f
 t
h
e
 s
ta
te
 
f
o
r
 s
c
h
o
o
l

p
u
r
p
o
s
e
,
 
u
p
o
n
 a
n
y
 
ba
si
s 
w
h
i
c
h
 d
o
c
s
 n
o
t
 e
x
c
l
u
d
e
 c
i
t
h
e
r
 c
la
ss

f
r
o
m
 e
q
u
a
l
 s
cl
io
ol
 n
d
v
a
u
t
a
g
e
s
,
 i
s 
n
o
 i
n
f
r
i
n
g
e
m
e
n
t
 o
f
 t
h
o
 e
q
u
a
l

ri
gl
it
s 
o
f
 c
it
iz
en
s 
s
e
c
u
r
e
d
 
b
y
 t
h
e
 c
on
st
it
ut
io
n 
o
f
 t
h
e
 s
ta

te
.

“
 W
e
 h
a
v
e
 s
e
e
n
 t
h
a
t
 t
h
e
 l
a
w
,
 i
n
 t
h
e
 c
a
s
e
 b
e
f
o
r
e
 u
s
,
 w
o
r
k
s
 n
o

su
bs

ta
nt

ia
l 
in

eq
ua

li
ty

 o
f
 s
c
h
o
o
l
 p

ri
vi
le
ge
s 
b
e
t
w
e
e
n
 
t
h
o
 c
hi

l

d
r
e
n
 o
f
 b
o
t
h
 c
la

ss
es

 i
n
 t
h
e
 l
oc
al
it
y 
o
f
 t
h
e
 p
ar

ti
es

. 
U
n
d
e
r
 t
h
e

,
 c
h
a
n
g
e
 h
e
r
 c
on
st
it
ut
io
n 
s
o
 a
s

li
al

i 
s
l
a
v
e
r
y
 o
r
 i
n
v
o
l
u
n
t
a
r
y
 s
e
r
v
i
t
u
d
e
,
 e
x
c
e
p
t
 o
s
  

a
p
i
m
i
s
h
r
a
e
n

f
o
r
 c
r
i
m
e
s
 w
h
e
r
e
o
f
 t
h
e
 p
a
r
t
y
 s
ha

ll
 h
a
v
e
 l
>c

cn
 c
o
n
v
i
c
t
e
d
 ;
 t
h
m

cl
as
s 
o
f
 c
it

iz
en

s,
 1
. 
c.

, 
n
e
g
r
o
e
s
 a
n
d
 
m
u
l
a
t

p
r
o
t
e
c
t
i
n
g
 t
h
e
 n
e
w

to
es

, 
f
r
o
m
 b
e
i
n
g
 a
g
a
i
n
 r
e
d
u
c
e
d
 t
o
 s
l
a
v
e
r
y
.

2
.
 T
h
e
 
S
t
a
t
e
 c
a
n
n
o
t
 d
e
n
y
 t
o,

 o
r
 
d
e
p
r
i
v
e
 
a
 c
it
iz
en
 
o
f
 t
h<

U
n
i
t
e
d
 S
ta

te
s,

 1
. 
c.
, 
a
n
y
 
n
e
g
r
o
 o
r
 
m
u
l
a
t
t
o
,
 o
f,
 t
h
o
s
e
 
n
a
t
i
o
n
a

ri
gh
ts
, 
pr
iv
il
eg
es
, 
o
r
 i
m
m
u
n
i
t
i
e
s
 w
h
i
c
h
 b
e
l
o
n
g
 t
o
 h
i
m
 a
s
 s
u
e
!

ci
ti
ze
n.

)
)

)



)
)

S
U
P
R
E
M
E
 C
O
U
R
T
 
O
F
 I
N
D
I
A
N
A
.

3
5
8

N
O
V
E
M
B
E
R
 T
E
R
M
,
 1
8
7
4
.

3
5
»

C
o
r
j
 d
 a
L
 v
. 
Cu
rl
er
.

C
o
r
f
 e
t 
al

. 
t.
 C
ar
te
r.

3
.
 T
h
e
 S
t
a
t
e
 m
u
s
t
 r
e
c
o
g
n
i
z
e
 a
s
 i
ts

 c
it

iz
en

 u
n
y
c
i
t
i
z
c
u
 o
f
t
l
i
o

U
a
i
t
e
d
 S
ta

te
s,

 t
. 
c.

, 
a
n
y
 n
e
g
r
o
 o
r
 n
ii

il
ut

to
, 
>
v
h
u
 i
s 
o
r
 
b
e
c
o
m
e
s

a
 6
o
n
a
 J
ul
e 
rc
si
il
cn
t 
th
er
ei
n.

4
.
 T
h
o
 
S
t
a
t
e
 
m
u
s
t
 
g
i
v
e
 
t
o
 
su
ei
i,
 i
. 

c.
, 
t
o
 s
u
c
h
 
n
e
g
r
o
 o
r

m
u
l
a
t
t
o
,
 w
h
o
 i
s 
o
r
 w
h
o
 b
e
c
o
m
e
s
 u
 b
o
n
a
 J
i
d
c
 r
c
s
h
l
c
n
t
 t
h
e
r
e
i
n
,

t
h
e
 s
a
m
e
 
ri
gh
ts
, 

pr
iv

il
cg

i'
s,

 a
m
t
 
i
m
m
u
n
i
t
i
e
s
,
 F
ce

ur
ei

l 
b
y
 h
e
r

co
us

ti
ti

it
io

n 
a
m
i
 l
a
w
s
 t
o
 
ti
er
 o
tl

ie
r,

 i
. 
c.

, 
to
 h
e
r
 w
h
i
t
e
 e
it

iz
en

.s
.

I
n
 o
u
r
 
oi

>i
ni

on
, 
s
u
c
h
 
a
n
i
c
m
l
m
c
n
t
s
 
h
a
v
e
 
n
o
t
 i
n
 a
n
y
 o
t
h
e
r

r
e
s
p
e
c
t
 i
ni

jt
OH

Cc
l 

re
st

ri
ct

io
ns

 o
r
 l
im

it
at

io
ns

 
t
h
e
 s
o
v
i
T
c
i
g
n

p
o
w
e
r
 o
f
 t
h
e
 S
la

te
. 

F
r
o
m
 t
hi

s 
it

 r
es

ul
ts

, 
t
h
a
t
 t
h
e
r
c
 i
s 
n
o
 l
i
m

it
at

io
n 
u
p
o
n
 t
h
e
 |
H
)
w
e
r
 o
f
 t
h
e
 S
t
a
t
e
,
 w
i
t
h
i
n
 
t
h
e
 
li
mi
ts
 
o
f
 h
e
r

o
w
n
 c
on

st
it

ut
io

n,
 t
o
 l
i.
x,
 s
e
c
u
r
e
,
 a
n
d
 p
r
o
t
e
c
t
 (
h
o
 
ri

gh
ts

, 
pr
iv
i

le
ge

s,
 a
n
d
 
i
m
m
u
n
i
t
i
e
s
 o
f
 
h
e
r
 
ci

ti
ze

ns
, 
a
s
 
s
u
c
h
,
 o
f
 w
h
a
t
e
v
e
r

r
a
c
e
 o
r
 c
o
l
o
r
 
t
h
e
y
 
m
a
y
 b
e
,
 .s

o 
a
s
 t
o
 s
e
c
u
r
e
 
h
e
r
 
o
w
n
 i
n
t
e
r
n
a
l

p
e
a
c
e
,
 p
n»
.«
|K
'r
i(
y,
 a
n
d
 
li

ap
pi

ne
ss

.

T
h
i
s
 w
il

l 
p
r
e
s
e
r
v
e
 
i
n
 t
he

ir
 
p
u
r
i
t
y
 a
n
d
 v
i
g
o
r
 
t
h
o
 
s
t
r
u
c
t
u
r
e

a
n
d
 s
pi
ri
t 
o
f
 o
u
r
 c
o
m
p
l
c
.
v
 
s
y
s
t
e
m
 o
f
 g
o
v
e
r
n
m
e
n
t
,
 u
s
 
it

 c
a
m
e

f
r
o
m
 t
h
e
 h
a
n
d
s
 o
f
 t
h
o
 g
r
e
a
t
 a
n
d
 i
ll

us
tr

io
us

 m
e
n
 w
l
n
»
 a
ch
ie
ve
il

o
u
r
 i
nd
c^
K'
ii
dc
nc
o 
a
n
d
 f
o
r
m
e
d
 o
u
r
 i
nu
tc
hl
es
s 
f
o
r
m
 o
f
 g
o
v
e
r
n

m
e
n
t
.
 
A
n
t
e
r
i
o
r
 t
o
 t
h
e
 a
d
o
p
t
i
o
n
 o
f
 t
h
e
 F
ci
lc
ra
l 
C
m
i
s
t
i
t
u
t
i
o
n
,

tl
ic
 
st

at
es

 
ex
is
tc
il
 
a
s
 
i
n
d
c
[
>
c
n
d
c
n
t
 
so

ve
re

ig
nt

ie
s,

 (
>o

ss
cs

.s
in

g

s
u
p
r
e
m
o
 a
n
d
 a
b
s
o
l
u
t
e
 (
>
o
w
e
r
 
o
v
e
r
 n
il
 
q
u
e
s
t
i
o
n
s
 
o
f
 l
oc

al
 
a
m
i

i
n
t
e
r
n
a
l
 g
o
v
e
r
n
m
e
n
t
.
 
T
o
 t
h
e
 s
ta
te
s 
tl
io
 w
h
o
l
e
 c
h
a
r
g
e
 o
f
 in

te

ri
or

 
r
e
g
u
l
a
t
i
o
n
 
is

 
l
e
d
 b
y
 t
h
o
 
F
e
d
e
r
a
l
 C
o
n
s
t
i
t
u
t
i
o
n
;
 t
o
 t
h
e
m

a
n
d
 t
o
 
t
h
e
 |
K.

*o
pl

o 
t
h
e
r
e
o
f
 a

ll
 
|
K
>
w
c
r
s
 
n
o
t
 
c.
vp
rc
Bs
ly
, 
o
r
 
b
y

n
e
c
e
s
s
a
r
y
 i
m
p
l
i
c
a
t
i
o
u
,
 d
e
l
e
g
a
t
e
d
 t
o
 t
h
e
 
n
a
t
i
o
n
a
l
 
g
o
v
e
r
n
m
e
n
t
,

a
n
d
 n
o
t
 p
ro
hi
bi
te
il
 t
o
 (
h
e
 s
ta
te
s,
 a
r
c
 r
es

er
vc

il
 t
o
 t
h
e
 s
ta

te
s.

T
h
e
 C
o
n
s
t
i
t
u
t
i
o
n
 o
f
 t
h
e
 
U
n
i
t
e
d
 
S
t
a
t
e
s
 
is

 
t
h
e
 b
o
n
d
 w
h
i
c
h

b
i
n
d
s
 (
h
e
 s
ta
ti
's
 i
n
 o
n
e
 f
ct

lc
ra

l 
u
n
i
o
n
.
 
I
t
 I
b
r
m
s
 a
n
d
 p
r
o
v
i
d
e
s

(
h
o
 a
g
e
n
c
i
e
s
 (
i>
r 
t
h
o
 e
o
n
t
i
n
u
a
n
e
i
i
 a
n
d
 
m
a
n
a
g
e
m
e
n
t
 o
f
 t
h
o
 f
e
d

er
al

 g
o
v
e
r
n
m
e
n
t
,
 l
l
 r
el

at
es

 t
o
 a
n
d
 c
o
n
c
e
r
n
s
 m
a
t
t
e
r
s
 o
f
 n
a
t
i
o
n
a
l

i
m
p
o
r
t
,
 a
n
d
 
e
n
a
b
l
e
s
 t
h
e
 
st

at
es

, 
rc
pr
cs
cn
tc
il
 
b
y
 
th

ei
r 
f
e
d
e
r
a
l

h
e
a
d
,
 u
s
 o
n
e
 o
f
 t
h
e
 
i
n
d
c
|
i
c
n
d
c
n
t
 
a
n
d
 
m
o
s
t
 
p
o
w
e
r
f
u
l
 g
o
v
e
r
n

m
e
n
t
s
 o
f
 t
h
e
 w
o
r
l
d
,
 t
o
 
e
n
t
e
r
 
i
n
t
o
 
a
n
d
 
n
m
n
a
g
o
 
it

s 
re

la
ti

on
s

w
i
t
h
 t
h
e
 o
t
h
e
r
 i
n
d
c
(
)
c
n
d
e
n
t
 j
K
>
w
c
r
s
 o
f
 t
h
o
 
e
a
r
t
h
.
 
U
n
d
e
r
 o
u
r

co
ns

ti
tu

ti
on

, 
o
u
r
 c
o
m
m
o
n
 s
c
h
o
o
l
 s
y
s
t
e
m
 m
u
s
t
 b
o
 g
e
n
e
r
a
l
.
 T
h
a
t

is
, 
it

 m
u
s
t
 e
x
t
e
n
d
 o
v
e
r
 a
n
d
 e
m
b
r
a
c
e
 e
v
e
r
y
 p
o
r
t
i
o
n
 o
f
 t
h
e
 S
t
a
t
e
.

I
t
 m
u
s
t
 b
e
 u
n
i
f
o
r
m
.
 
T
h
e
 u
n
i
f
o
r
m
i
t
y
 r
e
q
u
i
r
e
d
 h
a
s
 r
ef

er
en

ce

t
o
 (
h
e
 
m
o
d
e
 o
f
 g
o
v
e
r
n
m
e
n
t
 a
n
d
 
di

sc
ip

li
ne

, 
t
h
e
 b
r
a
n
c
h
e
s
 
o
f

l
e
a
r
n
i
n
g
 t
a
u
g
h
t
,
 a
n
d
 (
h
e
 q
ua

li
fi

ca
ti

on
s 
n
s
 t
o
 o
g
c
 a
n
d
 a
d
v
o
u
c
c
-

i
n
c
n
t
 
in

 
l
e
a
r
n
i
n
g
 
re

<|
ui

rc
d 
o
f
 
pu

pi
ls

 o
s
 
c
o
n
d
i
t
i
o
n
s
 
o
f
 (
h
e
i
r

ad
in
is
si
nn
. 

I
t
 d
o
e
s
 n
o
t
 m
e
a
n
 t
h
a
t
 a
ll

 t
h
o
 
s
c
h
o
o
l
s
 s
h
a
l
l
 b
e
 o
f

(
b
e
 K
i
m
c
 s
iz
e 
n
m
l
 g
r
a
d
e
,
 o
r
 t
h
a
t
 a
ll

 t
h
o
 
b
r
a
n
c
h
e
s
 o
f
 l
e
a
r
n
i
n
g

t
a
u
g
h
t
 i
n 
o
n
e
 s
cl
uH
tl
 ̂
ha

ll
 
b
e
 
t
a
u
g
h
t
 i
n
 o
il
 
n
t
h
c
r
 s
c
h
o
o
l
s
,
 o
r

t
h
a
t
 t
li

e 
qn

al
ir

ie
at

io
ns

as
to

 a
g
e
 o
n
d
 a
d
v
a
n
c
e
m
e
n
t
,
 w
h
i
c
h
 w
o
u
l
d

a
d
m
i
t
 n
 
pu

pi
l 
in

 o
n
e
 h
-I

io
oI

, 
w
o
u
l
d
 e
nt

it
le

 s
u
c
h
 p
u
p
i
l
 t
o
 a
d
m
i
s

s
i
o
n
 i
n
t
o
 a
ll

 t
h
e
 o
t
h
e
r
 
se
ho
ol
.c
. 

U
n
i
f
o
r
m
i
t
y
 w
il

l 
b
o
 s
e
c
u
r
e
d

w
h
e
n
 a
ll

 t
li
o 
so

li
ou

ls
 o
f
 (
h
o
 s
a
m
e
 g
r
a
d
e
 
h
a
v
e
 t
h
e
 s
a
m
e
 s
y
s
t
e
m

o
f
 g
o
v
e
r
n
m
e
n
t
 a
n
d
 
di
.'
^i
pl
in
e,
 t
h
o
 s
a
m
e
 
b
r
a
n
c
h
e
s
 o
f
 I
c
o
n
i
i
n
g

la
ng
li
t,
 a
n
d
 t
h
e
 s
a
m
e
 q
ua
li
fi
ca
ti
on
s 
f
o
r
 a
d
m
i
s
s
i
o
n
.

T
h
e
 s
c
h
o
o
l
s
 m

ii
.'
^t
 b
o
 '
* 
e
q
u
a
l
l
y
 o
p
e
n
 t
o
 a
ll

.”
 T
h
i
s
 h
a
s
 r
of

er
-

ei
ie

c 
t
o
 t
h
o
 
ii
cr
so
ns
 
w
h
o
 a
r
c
 e
nt

it
le

d 
t
o
 
rc
ce
iv
o 

in
st

ru
ct

io
n

t
h
e
r
e
i
n
.
 T
h
o
 p
h
r
a
s
e
,
 "
e
q
u
a
l
l
y
 o
|»

cn
 t
o
 a
ll

,”
 i
s 
n
o
t
 t
o
 b
e
t
a
k
e
n

in
 u
 l
it
or
al
 s
e
n
s
e
,
 f
o
r
 (
h
i
s
 w
o
u
l
d
 e
m
b
r
a
c
e
 t
h
e
 w
h
o
l
e
 j
i
c
o
p
l
o
o
f

t
h
o
 S
t
a
t
e
,
 t
h
o
 i
nf
an
t,
 t
h
e
 m
id
dl
e-
og
ci
l,
 t
h
e
 s
e
p
t
u
a
g
e
n
a
r
i
a
n
,
 o
n
d

t
h
e
 m
a
r
r
i
e
d
.

I
t
 i
s 
v
e
r
y
 o
bv

io
u.

»,
 (
h
a
t
 (
h
e
 c
o
m
m
o
n
 
sc
li
oo
ls
 
o
f
 t
h
o
 
S
t
a
t
e

a
r
e
 n
e
i
t
h
e
r
 t
o
 l
i
c
c
q
u
a
l
l
y
 o
p
e
n
 t
o
 c
v
c
r
j
'
b
o
d
y
,
 n
o
r
 t
o
 e
v
e
r
y
 c
h
i
l
d
;

bl
it

 t
h
a
t
 (
b
o
y
 
a
r
e
 t
o
 
b
e
 
e
q
u
a
l
l
y
 o
p
e
n
 
t
o
 
a
 
cl
as
s 
o
f
 p
e
r
s
o
n
s
,

w
h
i
c
h
 c
la

ss
 a
n
d
 t
he

ir
 q
ua
li
fi
ca
ti
on
s 
o
r
e
 (
n
 
b
o
 d
e
s
i
g
n
a
t
e
d
 
a
n
d

p
r
e
s
c
r
i
b
e
d
 b
y
 t
h
e
 l
eg

is
la

tu
re

.

T
h
e
 F
e
d
e
r
a
l
 C
o
n
s
t
i
t
u
t
i
o
n
 d
o
c
s
 n
o
t
 p
r
o
v
i
d
e
 f
or
 a
n
y
 g
e
n
e
r
a
l

s
y
s
t
e
m
 o
f
 e
d
u
c
a
t
i
o
n
,
 t
o
 b
o
 
c
o
n
d
u
c
t
e
d
 
n
m
l
 
co
nt
ro
ll
ei
l 
b
y
 
t
h
o

n
a
t
i
o
n
a
l
 g
o
v
e
r
n
m
e
n
t
,
 n
o
r
 d
o
c
s
 i
t 
v
e
s
t
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h
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 t
h
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CoTj *■' Carter.

appointment, their doties, etc., nnd authone^ the Governor
of ae District to appoint a euperintendent of schools for col
ored children, who is to receive a salai,- of twenty-five l.nn-
dred dollars annnally, for his services, etc., nnd dir^ Oic
proportion of school money then due, or afterward to become
dae, to the board of trustees of colored schools from tlie cities
of Washington and Georgeto^, to l>e paid to the treasurer of
said board, and not to the trustees, as provided in the act of

Acts Bess. S, 42d Cong. 260.July 23d, 1866. _
This legislation of Congress continues in force, at the pres-

construcUon of the fourteenthent time, as a leg^lative
amendment, and as a legislative declaration of Tvhat
thought to be laTrful, proper, nnd expedient under such
amendment, by the same body that proposed such amend
ment to the states for their approval and ratification.

We are very clearly of the opinion that the act of May
13th, 1869, is constitutional, and that while it remains in force
colored children are not entitled to admission into the com-

Bchoob which arc provided for Uie education of tlie white

was

mon
children.

In ouropinion, the court below erred in affirming the action
of the court in special term; and the judgment is revers^,
with costs, and the cause remanded to the court below, with
directions to that court to overrule tbo judgment of the court
in epecial term in overmling tho demurrer to tho petition for
a mandate.

OsDOEN, J.—I am inclined to think that the allegations in
the complaint are not sufficient to entitle the appellee to a man
date, and that the judgment of tho court below ought to be
reversed. But there is very much in tlio foregoing opinion
in which I do not concur.

If I deared to do so, I could not, during the short time
that I am to remain in my present porition, properly and aat-
isfiictorily consider tho questions discussed, and must thwe
fore content myself with this qualified dissent

Reproduced tw:
OmnIcomp (714) 244-7026
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