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;;ummgrﬁ

This ihesils seoig un auaswer to the jueqstion "'hat
typoee of coutrzeotusni invellditins dces eccts law racugnise’",
It ig concernnd with defects which exist at the tiwe f the
raking of & contract. ‘hrea groups of invalidities are
axavined, viz. (a) contructs iu which one of tue partise
was incapable of piving consont, (b} contrscts in which
consant was improverly obtained and (e) contracts in which
consent 1s given, but ti:e law refuses to give = ffect to
the contract,

I'ne distinction betw sn deeds which were null gb initio
and those which were reducible was -ecognised in relation to
derds of minora by the ~ourt of .ussion ia the sixteenth
century. 4 dend by a minor without tne consont of existing
curators may be void, wiereas in other circussiances, and
subject to axceptions, the dead is voidable. ontracts by
married women at coumon law show ior: conplex forus of
nullities which nay still be rolevant to contructas dy a
r:inor wife, 4 contract by #=n inguns erson is void sng
it {2 argued that tte saono result should occur in & contract
by a uerson wio is absolutauly intoxicatsd or whose sbility
to congnt is removaed by disease or druge. Jontruscts which
ars ultra vires 1llustrate anothisr variation of the ides of
a void contract uad have to ba contrasted with contracts in
breach of fiduecliary duty which sre morely voidadble,

the autnorities ustats that & cuntrict induceed by force
and fear is void bud it can be avoued that in certain circun=
stances it is voliable, “ha history of the law of orror is
exariined to show that t:oth vold and voidsable coniracts ~=mny be
produced by error. Likewise Jiraud, which naes s wider meaning
in lcots law ihen iz sometirmes thought, nay nave a varied
eyfeot on g contract, Lut of ravd has dsevelopad ihe loctrine
of racility :nd circamvention «nd in tne widdle of the
nineteenth/



i1,

uingteaenth century undue influenece apnwared us & pround of
reduction. oth fucility and circumvention »n?l undue
influence rander a contract voldsblae,

Frior to the —ightaeatii contury tre censral attitude
of Jeotes law was tat contracts ware not uneanfcecresable
becauge oI i{heir subjoct matitar., Jidls crenged in A period
of @#bout a dozen yoars from 1774. 7+Tre Zourt of .ession
in that psriod gsave fullusr scope than ureviously to e
dcetrine of public policy. ©Cut of tnis daveloprniout, the
reasons for which zre idiecussed, thore developed complexities
in the nature of invalidities., The unenforeeablse contract
and the illwial contriact enmcrged.

Scots law may recougulse rany types of invalidities
hacause the numvor of poussible categorles of invaliditiss
is infinite. wueasrally uapeaving, however, &n invalid
contract is illegel, void, voldsble ¢r unaniorceadle,

The consaquances of sassiygning a contrnct to one category
ratier than another nrce 9xplained und it 1g shown that the
four cate_ orice ure distinct.
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Introduction

the Jjurist rPlaniol correctly dispelled the illusion that
oblizgations form an incoutable part of the law with rules which
are universal awi external truths like those of ,eometry =nd
arithmeticl. Revartheless some of the problems of the law of
obligations are common to developed legal systems. Une of
those problems i3 that the raecognition or a contract based on
consent lmplies circumnstances in which the contract is invalid,
In carly law there may be an insistence on external formalities
in the creation o a contr:ct and it is only the absence of a
formality which nullifies the obligetion®. In contracts
gtricti iuris, fraud or duress could be irrelevantB. wWhon the
law shifts to considering the intention o1 the nartiss there
must arise a nced to define valld wnd invalld consent. Little

further analysis will show that invalidity cannot ~nasily be
maintained as a unitary concent but must be refinad into
categories,

In the ii1iddle Ages the i lossators adopted a distinction
between nullity 1ipso iure and nullity per inteirunm
restitutionem. 'his developed to produce the current
distinction bstween vould and voidable4. irencht. law distine

suishes two categories of nullities, nullité absolue =nd

nullitéd relative although thiere has been much discussion in

the doctrine to institute other categories, esnecially

l;inexistences. Jarbonnicr has concluded that "pour beaucoup

d'auteure, la notion d'inexistence n'a pas de valeur propre
? i

et/

l. e Flaniol ani G. Ripert, Traité Fratique de Iroit oivil
Francais (1952), vol. 6, pe°.

2., —. Saptath, "uffects of .istake in contracts'", 1% Int., «
Comp. La.i¢s 798, at p.799 (1964); <. ilabachy, "The ystem
of Hullities in riuslim Law", 13 smer. J. omp., Law 61;
J. Briesaud, A ietory of French rrivete Law (1912 trans.,
2, liowell), pera. 379.

Je teiie Buckland, 4 Text-Book of lioman Law (3rd ed. 1963%),
Pr. 415, 416,

4. wabbath, sup. cit. pr. 799-804.

5 ile rlaniol et G. xipert, op. cit., vol. €, pp. 357=3C9,
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et s'absorbe dans la nullité absolue"l. Jelgian law has fuced
# giniler prublem of attempts tc cubdivide nullities, but like
rrench law appears to have settlad on only two types of

nullitises, lus nullitds sbsolues and les nullitds relatives .2

German law distinguishes acts wlich sre void (nichtig),
and those which are voidable (anfechtbar)B. The influence of

the .omano-uersianic family of laws wmay explain why the oviet
ivil Coide of 1922 has a distinction, recoznissble to a
‘Western lawyer, betwe. rn invalid trznsactiocns, and transactions
whiech a person hes & ri-ht to bring zn action to have declared
invalid4. he reframing of the Code in 1964, however, hes
produced a result more obviously dominated by socialist
thinking althougit the type of invealidity dces regulate who

ey bring an action to challenge the ftransaction and what are
the obligations of restitution.

Possibly 1ndependent of the influence of “uropean thoupht,
iuelim law male = dlstinction betwean shsolute (iutlag) =nd
relative (i-isbi) nullity. There was a Jdiscussion amonget
smuslin Jurists on otuner forms of nullity including that of
non-existence of the contrsct (i¥a'an Lan Yakun)é.

snglish law distinguisiies between void, voidable angd
7

unensorceatle contracts and illegal contracts’' . These
distinctions exist in countriss wiilch havse adopted nglish

comrion/

1. J. Carbonni:r, Tuéorie des Ubli:ations (1963), ©.193,

2. lenri e Page, Jralté ldrentamire de Uroit (ivil Belge
(3r1 od. 19645, VOl. 2, 0aras 180,

3. ‘eJ. tchuster, ihe irinciples of German civil Taw (1907),
Pp«30; ..J. (ohn, lanual of Uernan law, vole. 1, pp. 78=82
(2nd ad. 190%5). owec ualso Italian civil (ode, arts 1418,
1425; wiss Code des ubligations, arts., 7,71,73%,

4o ©ivil Code .. eFeileie (1222) Arss. 30=-32, trins. in J.i.
Hnzard, I. shapiro, he Soviet Legsal ystem (1962), vart
11T, p.Al.

5e £ivil Code .. Feifedie (1964) frts. 48, 49, 57, Y3, trauas,
in J.A.(daza§d, I, Jnapiro, fere tapgs, Poe soviet Le.al
vysteas (1262), ppe 435,9.

6. Habachy, sup. cit. ppe 62,3
7. chitty, paraB. 1o=17; ,.0300, Die TeS83 I'eie Atiyah, Low of
Contraet (2nd ed. 1971), pvo. 3D ot seg.; '.ii. ‘nson,
Toma liotes on Yarminolosy in Contrzet, 7 L.oceis (14391),

Pei3T,
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comon 1w, althouph the oxaect forws of invalidity msy dirfer.
s'or exarple, the 'nilish degrass of invalidity were accented
in i‘ingapore, Penang and iialacca but in alay ststes '"un-
tenforceable" was morgad with "void" nnd "illegal" and given a
restricted meaningl. south Africa has udopted a similar
categorisation to inglish law2 and tre inglish use of void

and voidasble has been equated to that found in vuich 1aw3.

A8 is to be exnected American Jurisdictions have b=en
influenced by in_ lish concepts :ni the 'istinction between

void, voidable and uneniorceable contracts is recognised4.

The meaning of "contract" differs amanést legal systers
and so does the effeet of typus of invalidity. what at first
s8i:ht may appear to be void or an absclute nullity in two
systems may, on closer inspection, be shown to be treoated
dif:erently. uystems differ on who nay challenge tru:sactions,
what form of challenge is nece:sary, the srounds of challenge,
the effect of failure to cnallenge, =nd the eff:ct of
successful challenge on third parties., (i:vertheless major
lagal systems have types of invalidity =md at least two types,
corresponding to void and voidable, are commonly recognised.
#ith thie backyround it is surprising that thore is doubt
whether the listinction between void snd voidable is part
of cots law. I'rofessor ‘‘mith has stated that the distinction
wag8 not often relevant in “cottish practiceS. Professor Gow
rejacted the distinction as "unworkable and incoherent" and
as arising from thn complacent acceptance of "the dogmn of
wnglish misrepresentation"6. ‘@ shall attempt to show that
the distinction wns recognised in icots law four hundred yeurs

ago and is part of the present law.

Fullity/

l. L.A. sheridan, The British Commonwezlth, he sieveloprent of

its Laws and Constitutions, vol. 9, lalaya and Singapore
19 y D292,

2. ‘“esmsuels, raras. 638, 639, 643, 644; ville's, p.302.

% Bre¥tenbach v. srankel, 1913 /.9. 530 =t pe397 per lLord de
V 1 iBI‘S, C.J. .

4, +illiston, secs., 15, lo, 226, 231, 250; Corpus Iuris
vecundun, vol. 92, pp. 1020-1027; 4.L. Corbin, Corbin on
Contracts (1952), paras. H=-8. cp. Louisiana CivIIl Code,
urts., 1801, 1692,

Ye wmiith, “hort Commentary, ppe. 789, 817.

6e Gow, p.x.
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Rullity may arise in several contexts and it is necessary
to limit the scope of our inguiry. Informalities in the
constitution of a contract ure a troubled area of .cots law
whiich is in need of .letailed énalysis. but it is separable
from the problems of invalidity in the consent to = seening
contract. ‘e are concern«ad with cssential or substantive
validity rather than formal validity althougsh it is rocognised
that these terms are indefinable znd tixere is considerable
scope for arguwmnt about their correct usel. ‘e will concern
ourselves with defects in consent which exist at Lhe time
of makin: the contract. Ti:is exeludes evenis arising after-
wards, such as meterial breacii or irritancy, both of which
irave been described as readering ¢ contract voidable2. That
laaves a lorge ;roup of invalidities which may be clasaified
into three caztejories, viz. (a) contracts in which one of the
parties was incapable of giving consent, (b) contracts in
wi:ich consent was luprope:ly obtained and (c¢) contracts in
which consent is given but the law refuses to ;ive affect
to the contract. (e shall cxamine the development of these
categorias in Ucctland with a view to throwing light on the
present law, 1t follows from our purpou= that it is not
appropriate to examine in detail, if at all, some contro-
versies which arose and disaipeared in a ghort time without
leaving a permsnent mark. This particularly applies to the
period prior to otair3. Hor are we concerned except
indirectly/

1. vide .:, inton, Private international low (1967) p.275,
fn. 57. "In discussions uf the law of contract in the con=-
flict of laws questions of ‘'essential validity' are thoupht
of as including such matters as lack of consent, mistake,
ebseiice of cause and 1lle;ality". The topics we consider
comprise Part I1 of inson, under the heading "Factors
Tending to Defeat Contractuzl Liability".
2o Vialker, Civil emedies, pp. 521, @7; J. ankine, A ‘reatise
on the I7w o Personal Bar in ucotland (1921),.p. 196 et seqy
3« nlso the eglanm injestatem is liitle referred to because
of doubts on ithe extent to which it represents Secots law,
In any event the passages on pacts add little to our
knowledge of the law, helir ori;ins sre discussed in
HeGe Hichardson, "koman Law in the (egzism Fajestatem",
1955 J.iie 155 at pp., 170-173,
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indirectly, with the problems of poasible reform of this area
of the law. iullities are only part of a problem which
includes the larger question of whether, or to what extent,
any effect should be given to a factor which vitiates consent.
Ours is a broad canvas which includes many troubled spots.

For example, the law of error immediately suggests difficulties
other than that of nullity. 7The strange rules on the capacity
of minors are in need of detailed examinationl. Facility and
circumvention and undue influence could perhaps be merg:+d into
a single doctrinez. The relationship between fraud and
bankruptey deserves reappraisal. The application of public
policy is sometimes obscure and anomalousB. 7ach of these and
other probleus could occupy a thesis of conventional length.
vur purpose 1is limited and dsscriptive. 1t is to describe

for the first time the development of a part of the law of
contract in {cotland. ‘e seek an answer to the guestion,
"what type of invelidities does Scots law recognise?",

Authorities

The work on this thesis has been done principally at the
University of Glasgow and the authorities cited ars mostly
those available in the University Library. Use has also been
made of material in dinburgh Uuiversity Library. In addition,
manuscripts were consulted in the National Library of Scotland.
The principal source, however, has boen the reported case law
of Gecotland., Our heaviest debt is to the case reporters
throughout the centuries whose painstaking drudgery is too
often taken for granted.

l. wvide Scottish Law Commission, ®ighth Annual eport, 1972-
y :icot. Law Com. #0.33, para. 30.
2. vide !i.U. Green, "Fraud, Undue Influ:nce and iental
Incompetency", 43 Columbia Lew deview (1943), p.l76.
3. yide D. Lloyd, rublic olicy = A Comparative Study in
Crn.lish and rrench Law (1953).




Chapter 1
Incapacity to Consent
The categories of those who sre incapable of cons~niing to
a contract 2re now open to little dispute, but this was not

always so. Balfour put rebels in s special poeition1 and a

person might '"gainsay or cum aganis his awin deid" if he were
"in prisoun, in bandis, in the handis and powar of reiffaris,
or of his enemies"z. This last category, which today would be
claszified under force and fear, was treated a: though it were
a specles of temporary incapacity, being linked to those who
ware of "les age" and "lunatique, wod =znd furiocus". .raig
thought that deafness incanacitated a person from granting a
feu3. While itair allowed the deaf and dumb to contract if
they knew what they were doing4, “rekine raised doubts about
‘whether those who had been deaf and dumb from birth were capable
of contractings. Spotiswoode states that monks and friars
were forbidden %o contractﬁ. The categories we consider are
non-age, umarried women, insanity, intoxication and disease,

ultra vires snd breach of fiduciary duty.
Hon-age

“he plea of non-agze has been recognised from an ¢arly
date7. It is mentioned by Balfours, Craig9

As/

#sind Spotiswoodelo.

1. }Salfour, PP 507'80

2. 3alfour, p.l79.

3. <vraig, vol. 1, p.’'%51.

4. Stalr 1.10.13. vide. 4-5.9' .

5« rsk. Inst. 3.1.16. vide 1.7.48., ‘1he appointmant of a
curator wus the practical answer, but it was established
in Kirkpatrick (1£53) 15 . 734 that the Court must be
satisfied that the bandicau vrevanted a person from
managing his affairs.

6 ipotiswoode, n.72.

7. Borthwicks v. Hoperingill (1494) i.:.h. 200 (pursuer in non-
uge); Lothuile v. Jolton (1494) .aeeis 199 (reduction of
charter granted in non-age); Xennedy v. iennedy (1499,/15C0)
LeideUe 11, 388 (reduction of ap rising).

4. Balfour, vol. 1, ppe 179, 110, 139,

9. vraig, vol. 1, pp. 223, 225.

10. :potiswoode, p.72.
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A8 the law evolved a series of rules end excoewntions develouned
so that even today the law can be described as archaic,
monmalous and absurdl. e do not intend tc¢ ccrument on all
those ;roblems but %o concentrate on one =zspect, tie early
recognition of the distinction between a dced null ipso iure
und a deed wiich was reducible. In 1577 the ‘ourt of [‘ession
decided that a deed by & pupil was '"null from the beginning,
without reduction, albeit th=t the pupil tscuit per utile
guadrienniumz." l'eeds by pupils, however, have given rise to
fow reported cases on the mature of the nullivy amd the main
devalopr:nt is in deeds by minors. In 1%61l, the Jourt druw a
Jistinction between zcts of ninors which depended on the
curatorizl position -=-

",es i lnor wanting curators wmay give or analzie
lands, which gift shall not be null; but the minor when
he comes to0 perfect age may reduce the same; and if he
have curators, and gifts or analzies without their consent, 3
that is null in itsslf, aes was reasoned among %the said Lords"”,

Thus, in effect, deeds of some minors are voidable and of
others void, although these terms wer: not used. 'hen the
deed was null it could be crallenged by the minor even after
the expiry of the guadriennjium utila4. vralg attemptad to
rationalis2 the distinction” and it was referred to in

argumenté That a minor's deed without the consent of existing

curators was "ipso iure null'" was several times affirmed7 with
the pnrase changing to "void =nd null" in the eighteenth
centurys.

Alougside/

1. cottish law Conmission, #ighth Annual ieport, 1972-73,
scot., lLaw Com. No. 33, para. 30,
2. Jruce ve ==--= (1577) 11, &979.

5. Tincaid v, ———- (1561) ., 8179,
4. Hamiltons v. Hamilton (1587) is, 898l; ..ckenzie v. rfairholm

8959,
5. Craig, vol, 1, p.226.
6., amsay v. paxwell (1672) .i1. 5042; Yhomson v. ragan (1781)
ﬁ. ‘rﬁ{J 5 »

7. Seton v, Caskieben (1622) li. 893%9; cCardross v. Hamilton
1%708) e 809513 J8Lll Ve uouthurlaﬁi (1723) .:. 8985,

8. Lampball v. Lova¥ (1731) . 9035; cralg v. Lindsay (1757)
le 8956,




alongeide tide dovelopuent vas o confusion s to whoetier
eorn Ledion vas regquired
‘ 1 . . e . _ . . .
2 1four” ond potiswoode” wndd cuoory losion nuwt clwuys o

fo challonge zuy do2d by © tinor.

prov d snt thic rncertsinty io reflacted in iie casc lawa.

Phis view is not consistont wii the decd welng ipso iure
null =nd it wes npot foiluwad Ly ;tair4, 1or by decisions

5 ; . . . . ,
after titwir’. Yot the mattor wos roised cpain io arswnasd

in 17?6b rpt boces theousht thet = oond by a minor viithout
consant of curators was voidabl: ond not void, zlthough he
vdritted thot other writers ssaid the contrary. He went further
and insisted thuat the daily vpractic~ of the rfourt was to refuse
to reduce the ciner's bond uson ovidesicr thet it weo ot
hurtiul to the minor7. Bell thoupht tiahn the deed rais=d an
"sbsolute presumption of lesion' with the result that such

] &£

deeas "if not null, sra at lonst ... exeouvticrneble ot ooy

tine, =avern st'tur the auni utiles, without the necessity of »

'

rormal reﬂuction"a. his must be contrnosted with the simpler
views of tankton who trought the deoed "intrinsically null"9

snd of rskine that "a aced signed by itre curator only, without
Lhe siinor, is s Lruly void 4 one subgserib d by ihe wminor

. - . 10
cnly, without bis curator"™ .

Clesrly/

1. bLslfour, p.liC.

2. GLpctiswcode, p.i30l.

3., savidson v. lanilton (16372) r, %G%8H; Hamilton V. Lamin~ton
(1678) 1. 8949, i uucertainty is olgo found in a case
of insanity - Lindsey v, Sront (1684) v, 6280 st 6781,

4, uteir, 1l.0.33.
e Bell v, pouthorland, suvraj Lhomson v. iagan, supra;
Bannatyne v. T{rotter (1704) !, BYB3 wbich suvrpests that

the dr~ed ie reducible is a curious cuge ard was doubted
in ianuel v. Banuel (1853) 15 ». 784,

6. iervic v. Gordon (17:6) e ST1C.

7. Knwmes, iilucidations, p.5. 28 will be scen later, Kamas
was one ol the first to use the term "voidable'.

8. Bell, ‘orm. 1.130,

9., Iankt., 1.183,88.

10, .rske., Inste, l.7.1l4.
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Clearly if the dead w:s by the minor with the consent of
the curator it wag not null but reducible on proof of snorn
lcsionl
restoration of woney receivedz, although total restitution

and to reduce the -:ad the minor might have to offer

mi~ht not be ordered3. The reduction oparated retrosnectively
und not from Lthe time of litiscontastation4.

The forms of nullity wiiich exist are restricted in tueir
operation by a serigs of sxceptions wiiich allow the minor to
coutract validly sven without tine consernt of existing curators.
i‘he Laird of Cockburnsgath could contrict for the purchase of
a norse without the consent of nis curators5, ond likewise a
minor could gront a valid bond to his pedagogueG. it is
doubtful if curators' consent is neaded for a contract of
asprenticeshiw7. Yrelir conseont is o0t necassary to the minor
taking up empluyuent8 .nd may not be nacessary if the curator
is absent from the countryg.

There are other categories of exceptions but of particular
interest to us are tho early decisions cof tte Court of session
that when s sum was applied profitebly and for the utility of
¢he minor, this barred reduction of a deced by s minor, having
curators, and without their consentlo. The profitable applica-
tion ¢f sums was also a bar to reduection on the grounds of
minority and lesion'l, ©his is airficult to explain if it is
treated as affectinyg the nature oi the nullity of the contract.
It is susier to treat it as an example of the application of

recompenss/

l. Clerk's oreditors ve. uordon (1€6499) . %668,
2. Hovilliam v. “haw (1576) 1. 9022,

3, carmichael v. .astlehill (1698) 1., 8593,

4, HLouston v. ;.axve 51) . 5086,

5. Brown v. Nicolson (1629) i1, 8940,

6. ummond v. Broughton (1627) . 8939,

T L%evenson Ve nda%r (1872) 10 .. 913,

B, Ncreetridge v, Stewarts & Llovds Ltd., 1913 ...C. 773
a8t p.7183 por L.J.C. liacdonald.

9. jcFeetridge, supra, at p.790 per Lord .alvesan,

10. ¥cidarm V. lag IEGSB) "« 8939; Corser v, neans (1672) .
8944,

1l. ihomgou v. sbtevenson (l66€) .. 29913 sluutyre ve _alkinshaw
(ihg:’ fie 991,
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racompansae, and stairl, frskinaz, 'Bell3 and uloag4 wention
what a minor will be liablo to the extant to which he profits
from a trznsaction. It is also possible to argue that the
supply of necessaries to 3 minor :ives n guasi contractual
ranady to the suwnplier, nand that this is not an excenstion to
th:@ rules on nullity of tha contrﬂctS. +10ag would not have
agreeds, but it is the cause that the reasonsablenass of the
supnlier's price Yazs often be=n put in issue, which seens
more anoroosriate to & jyuasl c¢.untractual than a contractunl
remedy7. liow, by statute, tne ninor wmust pay a reasonable
nrice for necessariess.

One qualification huas buen male tu the rules of nullities
witleh, if correct, will affect all contracts by minors and
pupils. It is stated Ly some authorities that minors and
pupils may enforce contracts beneficial to them, but such

contracts cannot be euforced against themg. The origin cof

this rule is Hrakinelo. lie guotes no authority, although he

probably derived it from ‘oman lawll. do instance of its
application has been found. If it is the law it would male
puplils' snd minors' contrzets at nost a torm of limping nullity,

e would he in the pesition of Louth African Law which

borrowed the negotium cluudicang or the llossaiors from
futelh writers™™. The result would be tnat tiwe minor's or
nupil's/

le Stair, l.b.33; l.8.6; lette?.

Ce I‘Sk., Inst. le7..5.

3. #n8ll, Coumn. 1l.130,

4. Gloag, Contract, p.83.

H5¢ UOW, Pe3l.

6. Gloag, p.83%, fn. .

7. Inglis v. 3x. of sharp (1631) fi. 8941; Johnston v. aitland
1%5825 Se 9036; wilkie ve punlo:s o« Co, (1534) 12 <. 506 at
P.507.

8. vale of Goeds Act 1893, s.2.

9. Gloagy pe?7; Lord Fraser, rarent and Child (%rd ed. 1906),
p.206. The passage in Jankton referred to by Fraser and,
with a misprint in the citation, by uloag, does nuot support
the rule.

10, iirgk., Inat. 1.7.35.

11. Inst. 1.2I.pr.

12, H. Grotlus, he Jurisprudeiice of iolland (trans. 't.%. lea,
1926), 1.8.5; 3.1.76; Je VOoet, ‘0 mert rv on tbhe randects
(trans., ?. Gane, 1956g, 26.8.,3. i, Uonaldson, Minors in
ioman=putch Law (1955), p.ll; essels, nara, T99; wille's
Pelle
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pupil's contract was o cetegyory sul eneris. “hey would never
be sivply void, and the unassisted minor's ccntract would not
be veidable, but ney be described as "relutively veid" -~ i.e.,
void in relation tc the rinor or unenforcesble cgainst the
uinorl.

Leaving that consideration aside, whether or not a contract
by a minor is void or voidable will dep:nd on the answers to
ihree quaestions, namely (1) vid the minor have curators? (2)
&5 the curators! consent n2ceusary to the contract and (3)

did they consent? 1f the suswer to tine first two guestions
igs "Yes" and to the third "ko", the coniract is void or null
ab initio. 1In other circumstances the contract is voldable
or reducible on proof oi enorm lesion and there are even
exceptions to that rule, suchn as wien the ninor is esngaged in
trade or re.resents himself of full age, This is not an
admirable result. .ihere would be nuch to be said for a
simpler rule which would ask only one question ~- was the minor
substantially prejudiced by the contract?z. The idea that
enorm lesion must be proved in all cases was rejected at an
garly stage in the law, although a.proved by kKames. ‘'his has
led to more complexity in ‘he law than the need to protect
tihi@ inexp=rienced requires.

karrie

l. ©Donaldson, op. cite., n.1l1.

2e ‘whethoer the contract should be voia, voidable or some
other form of invaliditiy wouli densnd, not only on the
desire to protact the minor, buil also on the law's
attitude to the protection orf innocent third parties. A
void contruct 1s the most drnstic form of nullity snd
it is notahle that in Anerican Jurisdictions there is
a tendency to reject -nglish authority and to hold
contriocts voidable ratver than void bzcause this
results in flexibility. iilliston, sem 226, 250, 271.
Gloag showed a similar reluctance tou hold contracts
void. fmericen experience sugyests that %i=re is
gsufficient protection to au infant if the contract is
meraly voidable., Villiston, sec. “2€. ‘the relatively
reaure tcobtish exierience loes not supgesti that we
shiould dissent irom itnat conclusion. whatever solution
ic suopied, the contrzcts of minors siould be subject
to one type of invalidity, not zeveral.
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Married Women

The nature of dzeds by minors was founded on wh=n ihu
Court considered the nature of deeds by married wowenl, but
however attractive the analogy, it is misleading. Thaere are
several differsnces, particularly in restitution on iihie grounds
of lesionz. he invalidity of contracts by married women at
common law presents a complex picture not least because many
parts of the law were never, and may neva2r be, settled,

The fundamantal prisciple was that the v rsonal obligation
of a married woman was nulll. The nullity was independent of
tiie ius marlitl or tne jius administralionis of the husband

and, @8 & result, the consent ani concurrernce of the husband .

would not valldate the obligationE. Yot it cannot be said

that the obliiation was void, because the woman could found on
ite obligation when il was to h.r advantage, such ags to c¢laim

ralisf &s & cautioner4. The obligation was null ope excaptionigr

{he obligation was invalid, and incapable of subsequant
ra.ification either by fhe woman6 ocr by the husband7. Yot it
was enfourceable by the woman. This resembles the negoiium
claudicans of a minor's contractsg iHeither voild, nor voidable,
but relatively void.

To the gsneral rule on nullity there were many exceptions,
An obligation could be bindiug 1f it was in rem versum of ihe

woman or related to her separate estates. These were the
principal exceptione but there were others, such as when the

husband was abroadg, or insanelo, or civilly deadl1 In
some/

1. uirch v. Douglas (1663) k. 5961.

2. e vide rrasar, Lusband and #ife, vol. 1, p.521.

3, Ulveses V. Jonn ton M. 549573 Uou las v. Hamilton

M. 595 Green%aw v. ualéowax 1o
ilatthew v. uibba s and other caaes.

4. Twatson v. Bruce (1672) H, 5964.

5. 7Thomson v. otewart (1840) 2 L. 564,

6. Birgh v. Douglas, supra.

7. ilelvill v, sunbar ) 1i. 5993 ani 6001,

8. Galrne v. Arthur ~(1667) h. 5954, rringles v. lIrvine (1711)

9. iﬁssel v. Paterson (1629) i:. 5955; Hay v. Corstorphin (1663)
fle DYBL6. ( ) '

10. old v. montpomaerie (1729) . OO,

1l. Jall v, Louthes 773) . 6002,
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some cases the existence and nature of the exceptions were
open to dispute, such as the liability for nccessaries or
luxuries or obligations in the cour:a of traﬁel.

ven within the exceptions it still might be necessary
for the husband tov consent to the coniract. This arose from
the husband's jus administrationis. 1t was decided that when

a wife assigned property excluded from the ius mariti the
hugband 's consant could be given subsequently . The obligzation
was, therefore, invalid until ratified in contrast to the
obligatiomswhich were invalid and incapable of ratification.

The result is three basic situations. Vvliere the wife
wa8 incapable of contrac'ing oven with the consent of haor
husband, he obligation was relatively vold., Vhere th
husband 's consent was necessary the obligation was null until
that consent was obtained. This is not an absoluts nullity
ab initio. It may be ralatively void, or a category suil
generis., Where ihe husband's consent was not necessary, the
wife could enter valid contracts.

The theor«:tical situation is eaven more coaplex if there
is sup:rimposed on those basic situations the rulce that the
p:r.onal obligation could be null, and yet an acucessory
oblization, such as an obligation to infeft, could be valid-.
This "anomalous distinction"4 adds to the difficulty of
finding any coherent struoture in the nullities of married
women's contracts,

All this should have been of only historical intarest
following the series of statutes commencing in 1861 and ending
in 19205 whereby *the limitations on a wife's contractual
capacity were removed and a m:rried woman is now capable of
entering/

1. Vide W.". Gloag, The Law of Contract (lst edn., 1914),
pp. 110 et Beq. from which 1t is obvious that many points
ware unsE?tIeg.

2. Cochran v. Hamilton (1698) 11, 6001,
3 EIe%a Ve K61 5) M. 5987; sarshall v. lerguson (1683)
M.

90; Uomcrvell v, Paton (16! tie 5990,
4, ‘tThomson v. Stewart, supra, at p.571 per . Fullerton.
5. Conjugal ilights (Scotfands Amendment Act 1861; jlarried

Women's Property (Scotland) Acts 1877, 1881 and 1920,
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ent:ring into contracte and incurring obligations z2s if she
were not marriedl. The remaining difficulty is the status of
the minor wife, If the wife is a wminor, her husband is her
curator, unless he also is a minor or subject to some ligal
incapacity, in which case the wife's parcnts will normally

be her curatorsz. The nature of these curatorial powsrs is
doubtful3. They could be a limited preservation of the
hushand's common law powers, which is difficult to understand
because the Act abolishes the right of adninistration of a
husband without referencs to thes aygye of the married woman4.
They could be a form of paternal curatory on the grounds that
section 2 refers to the wife's curator being her husband, who
if iisqualified 1s replaced by hor "father, or other curator,
if she have any". If this is corrcct, and it is the most
likely solution, it raises the problem of the circumstances
in which the curator's consent is necessary and the possibility
that the minor wife can plead enorm lesion.

The Act was born out of the activities of the suffragette
5

moverent” and saveral uspects of its drarting, which was dons
by a coamittee of conveyancars, leave something to ba
desiredG. It has added problems to an already complex
situation, and unfortunately produces the possibility that
the pre=1920 law on the nullity of married women's dexds is

8till relevant,

Ipsanity/

l. 1920 Act, sB.5.

2, 1920 Aot, 8.2; Guardianship iAct 1973, s8.10.

3e lieiie Clive and J.U. Wilson, the Law of lHusband and wWife
in Scotland (1974), pp. 247-250.

4., 1920 Act, s.l.

5« Vide "The Lezal Smencipation of the :icottish Married

- woman" (1918) vol. 34 Scot. L. ‘teview, p.65; "The Married

Women's Prop:rty Act" (1921) vol. 37 Scot. L. .ieview, p.l;
Nowadays it would be difficult to justify trcating minor
wives as having a special form of incapacity.

6. Vide "The tiarried VWomen's Proporty 4ict", supra; Hansard,
1920, vol. 134, col, 110. The Bill wae revised by
the Lord aAdvocate (i'.3. Morison) and the Uolicitor=-
General (C.0. Murray).
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Insanity

The problams of those who w:re not compos mentis f:ature
in our printed records at laast since 12921. ihe Court of
session frow its institution dealt vwith many cases in which,
in modsrn t rminology, insanity was plad as a ground of
reductionz. The law distinguished between fatuous porsons

or idiots, on the one hand, ani furious paorsons, on the other3.

Thes distinction, which contains much uncertainty, is :described
by Be114. For *he purposes of the law of contract there
appears no difference betwesn the effect of a verdict of a
Jury whether under a brisve of idiotry or of furiosity, and
indeed the practice was "to purchase both brieves, to make

up a claim applicable to each, and to retour that briave

under which the jury found the character of the party's
insanity could be brought"s. Those brieves were abolished

by the Court of Session Act 18636 and in their place there

was introduced a proczdure for cognition of the insane
"procueeding on a brieve from Chancery. A parson was to be
deamed to be insane "if he be furious or fatuous, or labouring
under such unsoundness of ﬁind as to render him incapable of
managing his affairs"’, Cognition is now never used® ana

the procedure has bn:en superseded by the appointment of a
gurator bonis to an incapax. The usual ground for appointment
is8 that a parson is "of unsound mind and incapable of managing
his own affairs or of giving instructions for their managemant".

Balfour states that "All contractis,\obligatiounis, in-
faftmontis or decretis arbitrall, maid be ony man, or gevin
betwix twa parties, of the quhilkis ony ane is furiosua, or
menta/

l. A.P.5. 1, 446; other cases in A.D.C, 1, undar index heading
"Curators Ad Lites"; Pook v. Park of that Ilk, A.D.A., 43,

2. liorison, B8.V., "Idiotry and FurIosity".

3 NrakKae, In9t= 1.7.48.

4. Bell, Comm, l.133,
Se Fraa;r, Egrent and Child, p.657.
6. S.101.

ibid
8. XN. h.i. walker, Judicial Factors, (1974), p.22.
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aant? captus, is of nane availl ..."l. Jpotiawoode put
furious parsons in the same class as pupils and nrovided
a reason for the l2gal incapacity: "Otihers again are not

iure prohibiti contrahare, as infans and furious persons;
but yet whatever is done by them is void by law, as being
inhibiles ex iuris dispositione to contract, se:ing the
chi:f ground of contracts is consent, and consont ;roweth
of knowledge whareof such persons ara not capable"2.
Likewise Stair thought that there could not be a contract

by idiots or furious parsons except in their lucid intervalsj.

Thare was an early confusion as to whether lesion was

receasary %o reduce the contract and this is criticised

by Fountainnall who states "if the furiosity be proved,

then tne deed is simply null, whether tnere be lesion or
4

not" ',

The nature of the invalidity was astablished in Gall v.
.géggs when deeds of an insane person which were null were
contrasted with deeds which were mgrely reducible. A dced
by an insane person is void if he is insane at the time of
granting the deed6: "He 18 considered as a pupil incapable
of transacting any of ke businesa of 1ifa"7. Knowledge of
tha/

1. Balfour, vol., 1, p.l23.

2e SpOtiBwoode, 170720

3e Stair. l.10.17.

4, Lindsay v. Trent (1684) . 628l. cp. tGloag p.92 and J.B,
Fiiller, The Law of Partnership in Scotland, (1973), p.39,n.9,
wiio come closge to triating Fountainha 8 rTenarxk as if it
were the de:ision of the Court. If the deed had been troated
ag null, it would have been & rare ilnstance of a second pur-
chaser of heritage affected by the 1incapacity of the granter
of a disposition many years previously.

5. (1855) 17 . 1027.

6o ‘"he situation is different if incapscity supervenes on con-
tinuous contracts. Polloc- v. Paterson, 10 uvec, 1811l F.C.;
yiink v, Mortimer (1849) 11 D. 995; rartnership Act 1890,

8.35(a); HMillar, supra, p.49.

7. Fraser, Parent and Cﬁ%ld, p«685. This rcasoning is lozical
but its practical application is not convincing. The policy
of the law 18 to protact pupils, and all pupils can ba
troated in the same way. All adults are not equally in-
capacitated by inganity nor in any individual nwed the
degree of insanity be constant throughout his life., The
situation is more fluid and arguably the law's attitude
should be more flexible. Anyone who contracts with a pupil
can hardly complain i1f the contract rebounds in his face. A
contract with an sdult who app:ars eccentric is auother
matier. cp. 'illiston, sec. 251.
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the insanity by the other contracting party 1is not a relevant
consideration. The voidable nature of the contract in nglish

law 18 not Scots lawl.

Sheriff H...L. wWalker stated that "the interlocutor
appointing the curator becnis has the sane effect as a
‘proven' verdiet of a jury in a coxnition and is conclusive
a8 to incapacity“z. First, it may be doubted whether the
appointment of a curator and cognition have the same =ffect.
A curator may be appointed in circumstances in which an
inquest would not cognose a person as insane3, and Lord Fraser
drew a distinction between the effect on status Jdepending on
winether there was a verdict4. Furthermore, it is unlikely
that the appointment is conclusive as (o incapacity. Lven
in the case of cognition, which is the stron;~=r case for
sheriff .alker's viow, "the trial on the brieve is ex parte,
and ... evidence which the holde<r of the deed may possess of
a lucid interval during which the desd was wmade may still be
produced"s. The effect of the appointment of a curator bonis
may be %o mlter %the presumption of sanity to z presumption of
insanity, but it is possible for proof to bas 124 that the
incapax was capable of understanding a contrnes into which he

antered./

l. John Loudon & Co, v. ldar's C.B., 1923 O5.L.%. 226, This may
be unfortunate. If the contract is void it seems that a sane
party to a bargain with a lunatic may repudiate the bargain
although the lunatic has performod or is ready to perform.
Third parties may deny the title of the lunatic's grantee,
Is 1t really the law that an insane person who hss escaped
from a mental hospital may sell his car, spend the proceeds,
and yet at any time within tweniy yrears, reclaim his car
from the person then unfortunate enough to possess it? Vide
williston, sec. 250,

2. Ibid., p.26.

3, Fraser, Parent and Ghiéd, P.6T6.

4. Ibid,, p.684, and in the authority referred to by Sheriff
Walker, ritchell & Baxter v. jheyne (1891) 19 w. 324 it is
gaid that the two procedures are "practically the same".

5« Bell, Comm., 1.132, Bell considerad the verdict raised a
prasumption of incapacity but he obviously rnagarded the pre=-
sunption as rebuttable. 4.G. ‘alker and i..i.L. valker, The
Law of vidence in “cotland, (1964), pp. 53 & 54, consider
the presumptiona arising frow tha appointment of a curator
bonis under .ne heading ".xamplcs of ebuttable Prasumptions!
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entered. Conversely the lack of appointment of a curator does
not prevent evidence that a poerson was insane at the time he
entered the contraotl.

Intoxjication and Disease

- Insanity is not the only affliction which may affect
capacity to consent. GStaeir equated drunkenness to disease,
both of which could prevent a party legally contractingz.
Just after tne publication of his firat sdition, however, the
Gourt did rnot reduce a deed on ihe zZrounds that fthe granter
wae extremely drunk and incapabla of consent. It was neces-ary
for reduction o allege deceitj. A case reportad by rFountain-
itall shows uncertainty on how a person could be held to have
knowledge and cunsent when he was so drunk that he had no
- senses or reason, but there was a hint that one should not
zive way to one's own intoxication4. ‘rakine and Bankton
distinguished deyrees of drunkenness. According to Trskine
a person 1n the state of absolute drunkemness caunot coutract,
but & lesser degree of irunkenness did not annul the contract”’,
3Jankton thought that drunkenness would not annul a contract

unless it deprived whe party of the use of reasonG.

'hese distinctione becamne settled law in Taylor v, Provan7

in which it was decided that of the varying degrres of drunken-
nees only such as would render a person incapahbhle of entering

a/

l. eduction for furiosity could procesd although tiiere had
been no inquest: Alexander v. Einneir (1632) i1, 6275;
Loch v. nick (1638) M, 6278; Lindsay v. Trent (1683) M.
6280, and for idiotry: yiristie v. Uib (1700) M. 6283,
Thus in Gall v, 3ird, supra, so far as appears from the
report, there had been no cognition or appointment of a
curator bonis to the pursuer.

2. Stair' 1.16.I3; 4'.20.490

Fe === V. === (1682) 2 B.u. 19,

4, uordon v. Ugilvy (1693) 4 B... 62, cp. the attitude of
the criminal law? Hume, Crimes, vol. 1, pp. 45-46,

HYe T8ke, Inste, 3.L.16; 4.4.5,

6. Bankt., l.342.66,

7. (1864) 2 M, 1226, There was no allegation of iraud.

Lee also the terms ¢l 'he 1issue in Johnston v. Clark
(1854) 17 n. 228.



4 dargain was ralevant in a reduction of a contract. It was

not suificisnt for raduction that a person was "in such a

condition from drink that he had not all his wits about hin"

1

or that it was "an after-dinner bdargain, when the buyer is in

a more than usually libaral humour"2 which was a lack of

facility of common oceur~en033. Furtheraore thoe aarliar

casaes raported by Hume of Jardine v. ‘rslliot4 and Hunter v.

Lhaevenson

5, which had sugpested that nartial intoxication

would result in a contract ot baeing binding, ware explained

as heing decided on the ground of lack of avidence of a

serious bargain and not on the ground of lack of capacity.

In Pollock v. BurnsGthe action was for guspension of a

charge upon a bill on the grounds that the bill had baeen

signed by a person in a state of intoxication. The bill was

not challenged until six months after it was signed. The

action failed hefore ihe 3eocond Division but the grounds
for failure differ in the Jjudiges' opinions.

Lord Justice-Clerk :loncreiff considered that Sir Hew,

who signed the bill, was exccedingly drunk at the time. Oir
Hew could have successfully challsanged the document if the

challenge had bsen made at <nce, iiis Lordship continued:

"where the plea of intoxication is Laken by the nerson who

says he was intoxicated and incapable when he diid the act

which he wishes to repudiate, he is bound, the moment his

sober sanses return and he knows what he has done, to take

his ground &t once. That is essential"7. Aftar pointing out

the/

1., Ibid., p.1232 per L.J.U. Inglis.

2. dibide, p.1233 per L. sBenholme.

5. Ibid., p.1734 per L. iieaves; cp. Ibid,, p.123 per L.J.C.
Tnglis.

4, (1803) iume 684, ihe sale of ithe entire sheepstock on a
farm contracted by %wo persons under the influence of
alcotiol was not enforcaed althouxh tine price was fair. The
srangaction was not challenged until the tipe Tor imple-
nent, 3 wontns later,

5. (1504) Hume 686: The saellar of sheen was under +h: {aflueuce
of aloochol and ithe bari ain was not enforced.

6. (1875) 2 x. 497.

7. Ibido' at 1.).503.
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the time whioch 5ir Hew took to challenge the transaction, the
Lord Justice-Clerk concluded: "I think the actings of Sir

Hew Pollock necassarily amount to a confession that the bill
was obtained when he was not unconscious, that he knew what
he was doing .... I assume, from tha fact that he never
stated the plea until the Jjudicial denand wae made, that he
was conscious that he was not incapacitated, and that he knew
what he had done".

It is difficult to know what to make of this reasoning.
T:ither Sirv Haw was capavle of contracting or he was not.
Taking the whole of ithe Lord Justice Clerk's opinion it secems
that his Lordshlip considered that ir How was capable of con-
tracting.  "The lac! of prompt challenge was an item of
evidence on capaclty at the tims of the transaction. This
was the approach of Lord Ormidalel and Lord Giffordz. Lord
Neaves was much influenced by the consideration that Sir tliew
was & habitusl drunkard and the yround of his decision seens
to ba that habitual drunkards must make prompt challenge or

be parsonally barred.

It is dangerous to isolate the statemynt of Lord Justice-
Clerk #oncreiff that a person is bound to challenge a trans-
action the moment his sober sensee return, 3By itself this
would nake the contract voidable and not void. The majority
view in Pollock v. Burns is consistent with the theory of
Stair and srskine, which bzd been approved3
in & reduction on the ground of intoxication it muet be shown

» that to succeed

that there was an absence of rszason, 1If this is shown the
contract, it is submitted, ie void,

Gloag saw the force in the argument thati the contract was
void, but nevertheless stated that "it would seem to be merely
voidable"4. r'he authority referred to is Yilson . Fraser v.

Nisbats which is reported briefly zand proceceds on ithe basis
"that/

l. 1Ibid., p.>05.

2. Tbld., p.506.

3. 1In faylor v. Provan, Bupra.
4, Gloag, p.95.

5. (1736) . 1509,
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"that druanrenness ic but z teqpurnry incoiaeity, whieh cucht not
te be re_arded, osp2cislly ce 3t was the scceptor's own fault",
"hic reflects the early uncsrtainty s to wheth:r drunlennecs
Boeo nela to have oy offen o s ocontraet. This sthitude
would ot cow be Fellowed cud, in auy cvent, the case is not

coauld

sutiority tor the progposition thst thy B111 was voidable.

There was 1o relevaut ground dcr challeiigs of the bill.

Glecag 1lso reifers %o -y lish luw takin, the view that ihe
contracts arce veidabls, but nrlish nuwinorities are :n un-
satisfuctory guide. 1n npland incapacity hy reason of
druntennsss is enuated to the incapscity of neontally dis-
ordornd pursonsl. It is clear tiat the 'nplish approach
to the incapacity of tho insane produceu diffcrent results
from tha ucoitiah suthoritics on such incavacity, hence the

danger oif follewing their cases on drunkenness .

There soens no reason why intoxiestion snd insanity
should be the only physical a«fflictions which deprive a
pergon ol reason. talr recoguised thie by montioning
disease swuparately from idioecy and furiosity #o a ground
for reduciion. 'Thoere :«re scme old cases in which it was
held 1« levant ior n wonal to asrgue fthat o deed was sipgned
by her while she was in labour znd in terms indicating thot
there could be a luck of capacity at that timej. convarsely

it/

1. «hitty, para. 45%; Cheshire =nd “ifoot, 1».419.

€« he older and now discrzsdited asporosch to drunkenness
in -n;land shown in £int v. umith (1911) 5 impp. %3 io
naecrer to the Lcottish =vnroauch ::dd in 1864 Lord Cowan
sgid icots luw, glish law and .othier were id=sntical:
‘Jaylor v, Prouvan, supra, at p,1233. -nglish law, howover,
was changing. The change cape with polton v. Camroux
(184+) 2 nx. 487 affd. (18249) 4 ux, 17 and tutthicws v
gaxter (1573) L.ii. 3 wx, 1%2, 4 brief criticisn of the
nglish tendency to hold the contracts voidable is in P.s.
Atiyah, sx lntroduction %o the inw of Contrset (2nd edn.,
1971), p.1ll. In .outh African luw the ‘nglish rules Lave
not baen followed :nei contruacts hy ueatelly disorderec
pcraons, whether insane, feeble ninded or intoxicated,
are void., #illie's, p.l46.

Se waliurd v, eot (16835 e 60GT; L. v
1a30n v. oafon (1686) 2 #... B9,

(16%6) .. €29¢;

1le
——




LA
A
.

it was 1ot relevant, so far as third parties were concerned,

for « uan to srgue thaet a deed was granted in aestu aworis

"at which time he would refuse nothing"l.

It is possidble that the development of the doctrine of
facility and circumvention in the ninetaenth century may have
removed much of the practical need for showing lack of
capacity. It will usually be much sasier to show that a
facile person was imposed upon than to show that such a
porson lacked contractusl capacity. Revertheless facility
and lack of capacisy raise idifferent issuss as grounds for
challenge of a contractz. If ther~ is incapacity, ‘he amount
of alleged imposivion is irrelevant. ‘here is 1o reason why
the incapacity produced by insanity or =absolute intoxication
should uot also be inposed by other conditions gsuch as
produced ny disease or drugs, although nmarely to aver that
the pursu:r was in a weak stete of body and mini would ba

1naufficiont3.

Ultra viraeas

In one sense everyone, aven although adult and compos
myntis, has a liwitoed contractiual cuapacity. ‘o one may
validly sell or purchase res communes, res publicae, res
universitatis or res aulliua®, ixamples of such raes extra
conmureium are the records of a courtS, a burgh charter,
and a town house, unless othar premises have bren obiained
by the Gouncil7. If the subjects are inalienable a contract
for/

l. Currier v. jutherford-Hyslop (1696) . 6299,
2. A matter .iiscussed infra.

3. N.B. Railway Co, v. #o0d (1891) 1@ ii. (i.L.) 27; Mackie
V. strachan, Kinmond & <o, (1896) 23 ¢, 1030; iathieson
v. Hawthorns & Co. Ltds (1899) 1 5. 468. .

4e 5r8Kk., INBLey 2ele5-3.

5. Presbyteory of Tdinburgh v, University of -dinburgh (1330)

"
3 e

6. !lags. o Lumb;rton v. _dinburgh Univ.rsity (1909) 1 @ . L.T.

.- 8

7. Mags, of RKirkcaldy v, darks & iipenzc:r Lid., 1937 L.L.71.
ST4.
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icr itheir szle is void™,

Indeed it 1s :;robably ithe most
gxtreme nullity there is because cevtain of the normal con-
peguences of & void contract do not result., It seems from
Presbytary of hdinburgh v. University of ﬁdinburggz that

nergonal hrnr does not onnrate to exclude challenge of the

transaction and this therefore would exclude adoption of the
void contract. Nor, according to that case, will the nezative
prescription orevant challenge, & rule which is :iow
statutory3.

liormally, however, acts which are ulfra vires are con-
sidered in relation to legal personse with limitued powers and
contrasted with the fuller capacity or the sane wiult., The
term "ultra vires" is used 1n widely differing situations.
In the seventeenth century it was arzguaed ithat decrees

arbitral were ultra viras cowgromia-i4. Later uses include
5 6
[ ]

the description of incompetent acts by a tutor”, a trustiece

a majority of a trade corporationv, a company rezistered

under the {ompanies Actaa, narbour trustocs vested with rights

by grivate Aot of Parliamantg, a building societylo, a

11 12

provident soclety ", and a trade union™~, It has also been

applied/

l. .ibid., at p.577 por .. Jamieson.
?, Jupra.
3. rreacription and Limitation (Lestland) Aet 1973, Sch, 3.
4., A v.B (1n16) 1. 662 and 6334; T uuble Ve uoott (1634) 1
Telis 351; itcalrn v, Hora (167 €47." I decres uro-
nouncad outsiie the turms of *he aubmission was "null"s
g%ﬁhfge v. D ummond (1491) ¥. 635; "(made) no faith":
milton v. (160%8) !1. 6433 "null": Camnpbell v, Calder
M, 63 Piteairn v. dors, supraj; “nuII 1pso Iura":
“arl of Linlith ow v. dohn Mewilton (1610) 1., 535; and,
mugﬁ later, "inept and vold": nNapisr v. Jdood (1844, 7 D,
166,
5. Yere v. ,ale (1804) e 16389,
6. Kidd v. iaton's Crs., 1912 2 s5.L.0e 363,

7. Gray v. smitn (1836) 14 3. 1062,
8., Klenck v. .ast India o, etc, (1888) 16 1, 271,
9, J. - d. HicOL V. Jundes Harbour frae, 1915 G.ie (Hul.) 7.

10, sheill's .rs, v. Scottish iroperty Investmint suilding boc,

<I8845 12 (n-Lv7'14.
11, Alexander v. Juddy, 1955 .C. 24.

12, wilson v, jeotiish ypographical issoc., 1Yl2 4.C. 534,



fi-plied to docisions of statutory bodieal, to statutory
instrucents and regulations2 and to bye 1aws3. In many
instances the concept ie not applied to contracts but that
is tho acecident of events., A body which acts ultra vires
may do so in various ways, of which the naking of a contract
is only ons.

The variaty of usages ralses a problem of the meaning
of ultra vires., If it wsare to be anplied to eny wmet
contrary to ihe powers invested in a body the concept would
be g0 wide as tu be neaningless, he trustee who assaults
a veneficiary would not be desoribed as acting ultra vires
although he is acting outside tlie terms of the trust dced.
Agsault 15 actionable apart from ultra vires. < contract

may be objz:ctionable on one yround, such as baln; conirary
to public policgy, and also be objectionable on the ground
of ultra vires, but the argum .nts to be a;slied under cach
head will Dbe different, Ultra vires is more rca.ricted
than ille;ality.

"It is not & question whetner the contract sued upon
involves that which 1is malum prohibitum or malum in se,
or is a contraci contrary to public policy, and illsgal
in itself. 1 assume ths contract in itself to be
pi:rfectly legal, to have nothing in it obnoxious to
the/

l. Inlund levenue v. Barr, 1956 [..C., 162 (daternination of
General rommissionars of Income Tax); Glasgow & District

ue;fauranteurs' ctc, 4880C, V. Uullan, 1941 ...C. 93

%) censing court); fchool Board of Barvas v. lacpgregor

(1891) 18 i, 647 (regulation of Committes of Counci% on
ducation). 1

2. e.g. ommerville v, L.a., 1933 f.l.4. 485 ecCallum V.
tu;hanan—smitﬁ, 1951 ..C. 73; Luncan v. (rizhton (1£%2)
19 ?‘;n g;—940 , . N

3. @.i. Lcbert mBaird Ltd. v. Glasgow Corn., 1935 o.0. (itera)
21,




5.
Lhe slveteine involved in the exprescions which 1 have
usod. 'ire guestion is not as to the legality of the
contract; tie jucestion is ac no the compeisney and power
cf the company %o make the contract"l.

It is at this point that tho doctrine of ultra viras
aprlying to contract may Jdepart frowm the doetring as it
applivs in other apheres. A bye law or docision of a
gtatutory body which desarts from the enabling statute is
rot "perfectly lagal"., The nuasstion there is tha legality
of the mct., <T[his is a problem of serisntics which is not
easily solved. Tor our purposes it is sufficient tc stata
thiat 8 contruct will be treated a- ultra viras if 1t would
b2 valid and unobjsctionable if ma‘e oy & parscn of full
l:-al capacity, but is rade by a l=2pal nersona with limited
powars andi made outside inose owars,

thare is a link between itnhe docitrins uvf ultira vires and
incapacity to contract.

*3ut after all the only efifect of the doctrins of
ultra viras is to render contracts which are ulira vires
a nullity. You cannot have more than a nullity, and such
a nullity was =27ually found in fthe ioman law in the case

~f the countracts of puplls, who ware totally incapable

)
of contractins"©

"Une ol the pa:sages cited from the bigast (xxvi, viii.n)
shows that %he doetrine (of ultra viros) aﬁplies avaen when
the trunsaction is bhetwaen pupil ani tutor"J

carly/

1. Ashbury :.ly. varriaza and Iron Lo, v. :iiche (1875) L. . 7
el at p.672 per L... .airns, brofessor Gower makes
a plea for restricting the use of trne axpr-asion: L. ...
Gowar, fhe 'rinciples of lsolorn tompany iaw (3rd ed,, 176)),
PeT.

¥

Ny

{uot~d with acproval in n~' ol stonehavan v, sincardine-
Live ety 1339 Lol E 2. 170 pexr s . dormend (on
, riplpeaf, 1540 .. (Ei.i. ,vf)
3. iweie Lioriand, ibid.

. tinclair v. Brouzham [1914] .2, 393 at ».434 por L, Dunedin,
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rarly Hcottish examples of deocds which were ultra vires

were tacks oif churchlandsg for the lifes of the lessse, or feus
of churchlands either of which unless confirmed were "null"l,
or, more fully, '"null and of nane avail"2 or "of nane availl,
force nor effoct"B. Assignations and feus by ftutors were in

the sarly authoritlies described as "nu11"4 but the term "ultra

vires" was in use by 18045.

Tiie usual situation in which the doctrine of ultra_vires
is encountered is the challenge of acts by cornorations®.
3efore limited liability companiss pos=:d these ;roblenms,
seottish Courts ware considering the limitations on the
powers of guilds. Phe issue arose wien some trade corporatiors
attemptaed to use their funds tu support general plans for the
reform of the govarnrent of Loyal Jurghs7 and to op:ioge a Bill
for naintaining police and extending the royalty of the city
of Glasgows. The Court of .‘ession refused to allow such use
of funds, it being observed on the bonch that "the funds of
public bodies must be applied to the purposes for which they
have originelly been apprOpriatad"g. In fact the decision of
the Court did not trouble tihin UTrades i.ouse of Glasgow nor the
Incorporated ‘rades who continued with their political protests_j
for/

1. iighop of aberdeen v. Johne iorbes (1501) fi. 7933.

2. Abbhot of Crosraguell v, Hamilton (1504) 1. T79373.

3., Jalmerino v. Kynneir (1569) ... 7938; on this principle vide
Banvt. 1.557.95. The statutes referred to 1584 c¢.8 (12 icu. &,
c.7) and 1606 c¢.71 (12 dco.ed. ¢.3) ware rapealed by the
Statute Law evision (cotland) Act 1906.

4, Lands v. Douglass (1629) H.uelelT73; 1.16250; Geddes v.

Lousie (1629) ii. 1625U: .'tair, 1.6.18,

5. Vare v. .ale (1804) i:. 16389,

6. w»ituations other than tiose alrecady nmentioned would include
deeds by heirs of entail, d.eds contrary tc letters of in-
hibition or interdistion and deceds contrary to the law of
deathbed. Vide i.J.U. iiackay, The vractice ol the Court

of Sesaion (1879), vol.2, p.l54,

vinlay v. lewbiuging (1793) 1. 2008; #ilson v. Lcott (1793)

8. nacausland v, fontgomery (1793) . 2010,

9. de3 On a distinguished circumstance wvide Andorson v.
%ncorg.lof wrights of Glasgow (1562) 1 Ti. 152; (1865) 3 ii.

l;.Lo .
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for .&any vearsl hut it foresiadrwed *the nroblem of political

. 2
amplication of trade union funie .

it was ulso ultra vires for the cajority of a trale
corporation, or aven tii> unanirmous voice oi the corporation,
0o altar its constitution and tuus divert its funds from its
ori inal pHrpOBOS3, and this garetity of the congtitution
praevented such administrative changes ns altering the rulog
o the 2l=ciion of %the ancon4. 1t may he that alteration
wags onosiible wiin Lno zutiority of tha maéistratess, but, in
ant avent, in 1846 when the exclusivs privilege of trading in
bur :hs wis anolishad provisiscr wiy vade for altaration of hye
laws of incorporations with ths =zanetion of the tourt of

6
angion .

The attitude to the sunctity of funds baing applied for
tueir created purpouse wag rapeatlsd ia conusction rith tha
' 1

powers ol a sitatutery ruilwa, co:iupeny . There was then a
series/

1. e wuwede., :istoury oi the Siinners, rurriers and Glovasrs
of Glasgow ( §37), p.165; viide H. Lumedien = P.n. aAltken,
nistory of tune siawmernen i Glusiow, pe.ldi. ‘

. Aual .amnated loc. ol . Uarvanis v. Lsbeorno f1910] ... 87,
nezatived by Trate unicn ret 1913,

. Incorp. of ir igiits ete, of ieith (1826) 1o o0, 981 &t p.934

3
er L. LVOory.

5. wrocks v, ~urnbull (1776) :ii. Z027; “udors oi Lanongat: V.
wilroy, 1777, iwilea, voli. 2, 775.

Go Ther surgh drading set 18246, 8.3 feveral applications for
sunction nave been resenttd, sow: iovolvia. CJnsiderabla
alteration, 2.z. «Ulldry of srirosth (1456) 18 0, 1207;
Incorp. of Skinners of Glaucow (L1567) 20 ., ?11 The Unitad
incorp. of casons & rishts of “a,g1nmton (1?513 5 e 3
i.corp. o7 iailore in ulesiow v. Traies' Lovusa of Glaszow
(15C1) 4 ¥, 1563 iuc0orp. of Coriiners, 1911 u.C. 1118;
incorp. I “'gilors of dinburgt v. uir's Tret., 1912 ...
605 (a rare incisnce of refusal of the petitionS; Incorp,
of l'nltrmar ef Stirlin., 1917 .C. 737 (ons of the mobt
OXLeiEive ChLans +o 8 broved).

T ﬁul%uur's irs, ve _dinburgh snd Lorsbern v, (0o (184€) 10
e ~AG,




arics of ¢lacsic a lisho ens & with parallal atfituszl.
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coucrt of sesion daeldnd Grat wian oo sonpany madd no ultes

vir:e purchase of its own shares, the curchuge was not only
1: but void.
"L otransaction of wnie find iy nos noraly voidable,

but is volid, s v=ing uwltrs viros o1 Lo conpany. 16 is
’ %

& srsgoaction woien uot only i Jirsctors nad no rigat to
cntoo oujson, but wiich aven bhe comnany trhengelvag ot a
veating of =11 the suave Lolders could not adopt,-because
it was directly in the tactiy of tiio fatute of 1%62"3.

"It is s nullity originslly, o tha compnny cannot
ticmulogate or adept o nullity, Yor fthat is equalily ultra

vires”4.

-
"iha gxle was sull and void from the first ..."7.
' : R
"a clear ond absuvlute nallity" .
In thiv instance the void contract can:..ot by adopied and it
would bs strange if a porson who acts ultrs vires could hirsalf

cure the invslidity. it .3y soretimes bu poscible for cirers
to adopt the contrazct., cuneficiecrics woy =dept the veid acts
of trustzes.

vne case involving trustuees shows tne void nature of an

7

ultry vires contract’'. ‘rustnes, acting ultra vires, conveyed
Biula VILSS ’ J

property to o company which wren griatad 2 bond over the
prop=rty.

“1f/

1. ‘sstern Counties 'y. 0, V. lHavkes (1965) 5 il.i./'. 3%1;
Lehbury ~y. Carriaxe and Irom Co. v. iiche (1375) L.tt. 7
Hete 6533 Att. Gen. v, urcat astern v. 0, (1550) 5 Lippe
Cas. 473; Baronsss .enlock v. iiver yee Co. (15%5) 10 i&pp.
Cas. 354. The nature of the nullity is unaff2cted by
curop an Jo munitiss et 1972, .9,

2. (1l%3) 16 u, 2272, distin;uished in Gencral irop, Inv, 0, V.

craiz (1:91) 1% o, 3wy, vide Lolfsur's Trs, v, ‘dinburgh

and orthern vy, C0., supra, at p.1§?4 per . Cockburu.

(1E582) 16 w4 282 2t 0.790 par L. Hhand,

Ibid. f-ft }.‘.5’91 2_’2 }1. ;\i"ﬂndn

Tbid. =t p.293 par . cure.

Ipid, at p.293 pzr L. sdanm.

Kiad v. vYaton's ‘rs., 1912 2 L.L.[. 203.

<N oW W
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1f the reconvayance to Lhe company was ab initio void
as an act ultra vires of Lhem, the trustees acting on
baehalf of the trust estate may, in ihe absence of adoption
by the b=:eficlari~ns, gat the iced set aside whatever the
consgeque:.ces may be., Un the other hand, if the deed of
reconveyance was morely voidable, i.,e. an act within the
powers of the trustees but procured frou then by the fraud
of (the coupany secratary), raduction would not be granted
in prejudice of the rights of those acquiring for value
and without notice of the fraud"l.

The decision was that a deed ultra viras of trustees was
void and "ii the reconveyance to the company was ab initio
void, ... the Conpany had no title to the prop:rty and could
not confer a valid title thereto upon anyone dealing with

them"2.

Anoth.r consequence of a contract being ultra vires and

void is that money paid ou th: faith of it may be recovered

on the principles of recompsnse3

» whereas nglish law is
trammelled by the complicated rules on tracing laid down in

2inclair v, Broug ha.m4 .

Breach of Fiduciary Duty

In contrast to those situations in which a person in a
fiduciary position acts ultra viraes, are those Iin which he
acts in breach of fiduciary duty. The desvelopment of auctor

in rem suam can be traced from 15835, but the general rule
was/

1, S%Qra at p.365 per L. Hunter.

2e id. The principle remains altiiough the validity of
certain traunusactions by trustees 18 affected by Trusts
(scotland) Act 1961, s.2.

Hagparty ve LeletetioUe, 195 ot o 109; iiags, of ttonehaven
v. kincardineshire ~.C., 1939 :'.C. 760 at p.77Ll, p T L.
rormand (on appeal Lthe avernants on ultra viras were
ai‘)alldonﬁ‘d, 1940 ) ‘.Uc (“.L. ) 56}.

4. [1914]) i.C. 3983 vide criticism in . Goff and G. Jones,
The L w of .lestitution (196¢5), p.321.

5. Lord tanguhar v, Crichton (1583) . 16233; ushet v. Doy
(1639) 1. 9456; iamilton v. sorthwick (16807 ... 9457 =na
cases cited in Yrown's !ynopsis, vol. 4, 2630 2t seq.

!
]
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was rnot setiladl until the zreat cases of York :duildings

- . 1 : . .
Company v. lackenzie™ and Aberdven ailway vo, v. ilaikie
i

grothers”. o one who ha., fiduciary duti=:e to discharge

"shall be allowed to entor iato engagama2nts in which he has,

or can heave, a parsonal intwrest conflicting, or wiich

posaibly nay conflict, with the interests of those wiiom he

is bound to protect"3. In York Jsuildings Comvpany ti@ purchaser
of au c¢gtate vhou iiad a confliecting interest had his title
reduced out "without prejudice to the titles and intsrests

cf the lessees and oth:rs, who contracted with the (purchaser)
bona fide". That this would mear that the tracsaction was

voildable and not void was scttled by iraser v, Hankey &« 80;4.

4 trustee on a sequestrated esatate purchased, through another,
heritable property of the bankrupt. Lora l'resident iBoyle
entertained no doubt that the purchase was "ill:gal" but it
was not an absolute nullity. <+he challenge oi the tramnsaction
was barred by lon;; delay or acqulescence. Lord :rlackenzie
Jdistinguished {the situation in wihiech »urchacer and seller

were the same, 3. in this case the estate was sold by tue
craditors and the bankrunt,

"The ground of reduction is ... founded on breach of
duty, on the misconduct of the trustsee., It may ba weaker
than fraud on his part; it cannot be stronger. It is not
like insanity, a natural and absolute nullity. It was
reducible by “he creditors or bGankrupt if they chose, on
account of failure in Jduty to them by the trustee., If
these parties acquissced, il was no longer reducible"s.

wCimilar visws w~re expressed by Lord Fullerton and lLord
Jeffrey. 'the lands had b:en conveyed Lo an onerous bona fiie
third party, and ti:ls also barred challenge of the trustue's |
transaction./

1. 21795) 5 raton 378.

2. 1854) 1 fimeq. 461.

3. Aberdeen “y. 0. V. dlalkie, supra, p.471l, pgr L.C.
Cranworth,

4. (1847) 9 n. 415.

5 Ibidg’ at p_425§.
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transaction,

there are now a s ries of decisions and dicta indicating
that a transaction in breach of fiduciary duties is voidable

and not voidl.

Incapacity to Consent - Suumary

The distinetion betwesn dceds which were null ab initio
and those wihich ware reducible was recognised in relation to
deeds of minors by the Court of vession in thu sixteentn
ceiitury. The theoretical plucw of snorm lesion in that
distinction remains uncertain but in modern t:riinology a
dsed by a minor withou’ the consent of existing curators is
vold, whereas in most other circumstances minors' deeds are
voldable. fThess rules are affected by sxceptions., [he
exception based on profitable application of a sum for the
benefit of a minor can probably be explained on the basis of
reconpense. i it is the law that a minor may enforce a
contract beneficial to him, but such contract cannot be
enforced against hin, there is a form of linmplng nullity.
The contract would be void in relation to one party, the minor,
but not in relation to the other party.

The/

1. e.g. Thorburn v. umartin (1853) 15 1, 845 at p.850 per L.
Cockburn; Perston v. rerston's Tra. (1863) 1 . 45 at pe251
per L. iieaves; iberdein v. Stratton's Trs. (1867) 5 M. 726
at p.732 per L.J... latton; Lmckie's Irs. v. Mackie (1875)

2 e 312 at p.316 per L. :ieaves; iay8, of Aberdeen v.

University of asberdeen (1877) 4 ... (H.L.) 48 at p.51 per

lLevwe Cairns, cp. (1 ) 3 K. 1087 at p.1093 per L.P. Inglis;

Bugkner v. Jopp's Trs., (1387) 14 1, 1006 at p.1l018 per L,

Lee; Dunn v. Chambsrs (1897) 25 i, 247 at p.250 per L.

sicLaren; ashburton v. ‘:scombe (1892) 2% ;. 187 at p.198

er L. Kinnear; Hall's irs. v. McArthur, 1918 '.C. A46 at

P.652 nur L. vkerrington; wi%son v. snith's Tre,, 1939

p.L.f.*TEb; cases on baneficiaries ratifying the trsns-

action include Lord Gray Petn, (1556) 19 »n, 1 (rubric
misleading); icott v. ] e's irs, (1863) 6 i1, 753 at

?.760 ar L. Deas; Howard & Wyndham v. sichmond's Trs.

1

9

490) e 990. ©cp. laylor v. lilllhouse's Irs, (1.01l)
Seliea 313 Dougan v. FLacphorson (1902) 4 7. (lels)

7.
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The difficulties of minors' contracts are insignificant
compared with the complexities of contracts by marricd women
at coumon law. An obligation by a married woman could be
null and yet it could be founded on. i¥hore the wife was
incapable of contracting even with the consent of her husband,
the obligation was reolatively void. wh2re the husband's
consent was nacessary the obligation was null until toat
consent was obtailned. These distinctions may still be
relevant in contracts by a minor wife.

It is settled that a contract by an insane person is
voild and, we have argued, the same result occurs in a contract
by a person absolutely intoxicated or whose ability to consent
is recoved by disease or drugs. Jontracts which are ultra
vires produce another variation on the theme of invalidity.
They are void and in some instances cannot be adopted nor will
prescriptiou cure the detect. They have io be contrasted
with contracts in breach of fiduciary duty which are marely
voidable.



gonsent Iaproperly Cbtained

*he characteristic of situations in wihiich consent 1is
improperly obtained should be that in fact coasent iu given.
It is the warthod of obialuing consent which is tainted, not
the consent, This should be separable from thne situation in
which :no conssnt is given., Yat it is doubtful whether Scots
law distinguishies those two situations, with resulting con-
fusion in she form of nullity. ‘he categori:s considored
are force uud fear, error, fraud, facility =nd circunvention,
and uaiue influenca.

Force aund lear

a8 befits lcottish history, force and fear is a ground for
reduction at an early datel. It is repeatedly msiutioned by
Balfour2 arnd examplas are given by Spotiswoode3. The Court
of session had barely come into belng when it was :ranting a
reduction on this ground4. Morison reports many cases fron

1543 onwarda5.

Most of the case law is cone-rucd with whethar certain
facts aciount to force and fear, ficots law f..ced some of the
other probler=s, namely, whether the thrsat need be to the
contracting party6 and the erffect of threats of lawful action,
which, in th; context of c¢ivil iwmprisonmont, produced most of

the case law’'., Thia fruitful source orf litigation diminished
when/

l, Lady forrs V. Lyoun of bLogy (1483) i.u.i. 128%, 145%;
Hamilton v. Abbot of Culross (1494) s.0.A. 202, i.ieu. 11,

Qe

2. 3Balfour, vol. 1, pp. 179,182,183,

3. Spotiswoode, p.205.

4. K;%f & Gray v. Hammilton of ireston (1532/33) A.U.C. et S.,
Pe .

5. LeVe "vis et lietus", [i. 16479 et ssq. :

6. Melntosh v. Farquharson (1671) F. I%ZBS; graig v. Paton
<I8655 4 .. 192,

T. Ai illustration of ithe difficulties is “raser v. Knox, 13

Dec. 1810 F.C. in which the court drew a puuzzling distinetion

between two typces oi disposition.
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when c¢ivil 1lmprisonmant, *one of the most usual instruments of
intinidation in modern timas"l, wag with cartain a ceptions
abolishad from lst January 13812. The exit was accompaniad
by litigation on illegal imprisonment in August 1880 and the
effeect othhe authorities was su:marised by Lord Justice-Clerk

fioncreiff”.,

it was settlsd, at an early date, that reduciion of a dend
on the :rounds of force and fear was effsctive against bona
fide tinird parties4. w9 find this result contrasted with the
effect of fraud, In Stuarts v, ﬂhitefoords, which was uargued
in praesentia, soms of the Lords thought that there was a
1iffarcica hatwaen a reduction ex capite metus, wioich was
compatent against singular successors, and a rsduction gx
caplte doli, wilch was not competont against a singular
successor who had acquired a right bona fide and for an onerous
cause, This shows an appreciation of the distinction batween a
deed which was voidable, salthougzh the t:rm was not used, and a
deed which was void. This distinction had been avolved in cases
involving minors and it is nos surp ising that in “tuarts refer-
ance was made to this familiar touchstone. I argument it was
saild that a deed procur=d by force and fear was '"a mors palpable
nullity than a dead done by & wminor, naving curators without
their consent"b.

The basis on which force aid fear results in invalidity is
that it excludes consent and the nature of the invalidity
interacts with the extunt of the requir:d concussion., In
Friestnell v. Hutcheson7

"That the reduction o the grouni of force and fear

the Lord Ordinary commented:

opurates to aunul ihie deed eoven againset oncrous third
partizs/

1. Bell, ‘omm., 1l.315.

2. Uaebtors (weotland) Act 1+90,

3. liclntosh v, Chalmers (1883)L1 R. 8 at p.l5,

4. Cassie v. fleming (16%2) ~. 10279; .oodhual v. fairn (1662)
5. (1677) h. 16489.
6. At 16493.

T (1957) 19 i, 4395,
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parties, suggests the necessity of the extortion baing of
such a churacter ns substantially to interfere with tie
fr-ewill oif +th party, and so to exclude the consant which
the law holds to be nacessary to the due execution of any

deed"l.

On appeal Lord Deas racognised the inaccuracy of the
exprassion "force and f:ar" which suggests tuat two clements
have to be proved. In fact She case luw hee rarely been
coucerned wisth force. ‘he issue is usually one ol foar,
witich may be uallgd concussion2 or extortior throu.h the
influence of faarj.

4 and Bell’ treat a contract induced by force and

Stair
fear as vold. Apart ircs: the othar auvthorities already
nentioned, thers are two nlear instances in which force and
f:ar was found good against the onerous indorsee of a bill of
exchange6. Thore are contrary indications. 3Bankton stated
"Nor indeed can any embargo be laid upon purchasers of move-
ables, by allegations of force or fraud in the author, that
being destructive to commerce"7. Profossor uloag thougzht that
"it may pornaps still be open to the ‘ourts to consider whether
a dispogition of property, sgranted under tiv: apprehension of
inconvenient consequences not amounting'to physieal violence,
would be reducible in a quastion with an onerous aund bona fide

third party"a.

There/

1. Supra at p.498.

2, utherlard v. backey (1%534) 8 8. 313 at p.316 per L.
Glenlee,

3. 4iriestinell v. iutcheson, supra, at p.4%5, per L. Veas.

4, Ttair 1.9.8 - "uttarly void",

. Bell, Frine, s8.12; Comam, 1l.314. "Force ani faear annul
engagenant®, :

6. +#illocks v, Lallander & vilson (1776) i, 1519; iiightran

»

V. gracar (1787) i. 1521. uow affectad by %tha 5ills of
mxchan.e hct 1882, s.29(2),
T. Bankt, 1.257.59. :iome support miznt boe derived from

pniurson v. spence (1693) i, 102%6.
. Gloag, p.498,

2
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There is sonetiiing to he seid for distinguishing two
Biltuantions. If a porson is phiysicelly foresd to cign -
contract, there is no cons.-nt saud the act 1o a nullity.

G the otier nand, if cousent is obtained tiwrough f.ar

tiere ig =2t111 counsent sond, as in othser cases vhere the

@ tlicd of obtainin, consent is taintedl, the contract

should bs voidable. o th African law makes this distinction’
and in ;ngland it ic generally considor:d that a contract
entored mudor duress is voldeaonle und not void;jbut a conktrary
view hus bue. eXpressed4. In American Jurisdictions it is
recognised that "Luress, like fraud and mistake, may completely
prevent the mutual agsent necessary for the formation of a
contract or sale, or it may be rmorely a sround for setting
agile a bargain hecause the expression of mutual assent thereto

5

was improperly obtained"”,

The .‘cots authorities, howsever, are virtually unanimcus
in $roating the contract as veia, 1% is tiought that only the
House oi Lords would be gble Lo treat some vontracis induced
by fource amdl tear as voldable, 'is would bring more logicsel
consistency to the law.

It is difficult to declde the extent to which error was
raocognisad as a ground of challenge prior te “tair. “raig
nantions error induced by the promissor6 and there are some
cages wihich might have iavolved error but it is not clear
whian a case involved error or breach of contract znd whether

any/

1. Fraud, facility and circumvention and undue influence,

2. ‘'/essels, 7.360 gt segq, cp., Lee and ilonoré, p.lé.

3. Chitty, p.35l; end see #,., Pothier, Law of bligations
(traas. W.o. vans, 1806), sec. "l.

4, g.J. Lanham, "suress and Void Contracts", 1966 !i.L.ii.
llj.

5. williston, sec. 1674,

6. Craig, lus reud~le, p.350.
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any error was induced or uotl. several of the cases may be
tentatively clacsified as irvolving error as to quality:, hut
it must be remembered that ti::y could be aramples of thne

warrand ice against faults or actio redhibitoria3.

seair's theory of error was simple. If thare is error
in ‘he suvstantials "tuere is no true consgo:t, a..d the doed
is null". <onvarssly, il tie error is not in the substantials
tne contract is validi. AL exanple givsi of error is a
contract under wnicn the owner ignorantly btakes in custo:y
o1 pledge that which is his own with a promise %o restore it.
The error is to the suhbgstance of the contrzct and the contract
is void5.

Utair's proposition that error in substantialibus would

annul a transaction w~:a achoaed by rekine, who .aid that consent

Lo . . 7
was excluded »y error in the assentlalsG ani by Bankton'.
this proposition was given effoct to in Jword v. inelair in

3 . .
17717, an agant +ade = unilateral errcr s#s %o urice in a
contract for the sale of tea. The <¢rror srose due to a nistsks

in/

Simon walker (1490) Aevei'e 1, 159 (ine ;

; srown v. iicolson (1629) ii, 147229 (crookad
hor ) onkerswortn v. ‘anilton (1665) 'i. 14230 (bad |

Jers Aiton v. lairie (1668) ... 14230 (horse of incurrect

age)~ Al8ton V. Orr (1668) i, 14231 (8:ed whichk would not
5row5; Lhewell v, howbﬂav (1673) . 14233 (sjlk of wrong
colour and quantity); -allwood V. Gray (1681) . 14235
21n*ected horse); Paton n v. Lockhart (1675) il. 14232
spolled skins).

2. Alton v. .airis, sugra, Alston v, Urr, supre; taton v.
Locxnart, 3Upra; allwoo‘ V. Lray, Supra.

3, Vide de TBX., -nnt., S 3.3.10; ‘rcwn, Saig, p. 297 et segq.

4, Ttair, Inst,, 1.9.9; 4.40.24, hen an error was sub-—
stantial or esceatial and when 1t was acciiie:ntal has
heen liitle discusead hy cols writers anid indeed it
is prohebly impossi':le to lay down genseral rules, The
iistinction is, howavar, nart of the coummun swock of
civilian thouiht ~n! n useful analysis of %h:= probhlem
of ¢lagsifi ation is iu wessels, vol. 1, pp. 280=-298,

5 Ltair, Inst.,, l.7.4.

e rek, 111, 1.16.

7. sSankion, 9p. €ifse, 1.4T0.63; 1.343.07; 1.409.6.

‘_‘. ‘1. 14251.

1.
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in the note of sule prices supplicd to the egsnt by hils
prirciovals. 4an a2ction for a=livory a:dd damages by the

surcreger against agent and osrinelpals failed,

'J(

in jgpburn « .iom:rville v. vampbell in 17811 a mistake

was wade in fixin, the upset price of pari ol an estate., It
was observed by iLord .ionboddo:
" overy Bisle, whether volunt:ry or judiclial, rey be

set «side by an error in substuntialibus; nor will even

a decrue ol sale Lo su leiant $¢ var o pucchaser froo
pleading sueh an error; 48 was dei rnined in the case
oif palwmglioys But nere no decrea as b en pronounced;
iher: seaas Lo have buen an orror od .oth sides; and acither
perty is smtitled to tak . advantsge of the other's alstake".
ilis Lordship ducided that part of the lands were sold but
brat 1t was in the option of tiie purchaser to accept that
part or reject it.

A contract four building a bridge wass not e¢nforced wien
there was found to be an error on the part of voth countruciing
partias as to the nature of foundations requiraed for the
bridge. he (ouse of Lords, upholding the Court of Gession,
ordered that the portion of ths contract price which had been
paid was to be repaid and the builder was entitled to taks
away the uiaterials alrueady usedz. in a later case the Housa
of Lords uphald a nlea that 2 loase had been eantered iato
under error as to tie cxtent of the landj. “he tenant
originally took the plea that the arror wes induced oy fraud
vut this was apparently sbandoned and ine cese decided on hhe
grounds of unilateral error ip subslaotielibus. The opinion
cf thoe House of Lords has not bren preserved’ which is all the
more unfortunste because ivhey reversed Lne interlocutors of
the Court o: assion. ihe iHous= of Loris ordered that the
leass/

p—t
.

ile 14168, cp slair of iimlthayock v. Turrays; itell, Comm.
T.263.

iigg., of tutherzlen ve cullen (1773) 2 iraton 305.

.idd=ll V. grosset (1791) 3 caton 203.

J2e notas in rcots 'avis.d !ieports.

B
L]



39.

euge » s Tt Le "reduced, rascinded, casszed and snnulled frowm
thie begimning, and th-t The zo e 19 now, and ashall he in all
tire: coming void and null, «nd of o aveil", <hey also
oridered the jsenant to nay for the tires yeais d ring which

ire nad occupicd the land.

Ynus 1t can ve snid that by the end of thie aightaanth

century i:cots law recognised ti.at au error in substantialibus

could result in & contr.uct neing reduced =ven 1f the orror
wzs on .ite part of one contracting pariy and not inzuced by

1

the uther party. ‘‘hat prososition —an Lo derived from Dword

ve vinclair and jid'ell v. Urosset. It is consistent with
itepburn & vommaerville v, caupbell and fiags, of uth.ryloen v.

wullan which involved ervror o tiie art of both warties, +his
left unsettlzd She ffact of error on tuird parties and what
arrorg were in substantiglibus. lo doss 1t seen that a

distinction was appre:iated botw:en two typss of bilatarsl
arror, nanely, commnon error, where both narties maka the same
distake, and mutual error, whers the nartiss misunderstand
2aCh otherl. The distinction is fundamental because in common

. - 2
aprror there i3 conssnsug und in mutual erreor there is not™.

“he implication nad always bsen that essential error
subverted consent and thus the contract was void. It is .ot
surprising to find a Lord UGrdinary in 1333 tainking it "a
point of law wall undlerstood, that winre two contracting
partics ar: in error about the esszantials of a contract it
2ust be void und hull"s. un the facts the lord urdinary
considered that there was not srror in the essentials and

this/

l. c¢p Lutherlard v, Brewunsr's firs, (1903) 40 . .i.!. 324, a
case oI common arror (called mutual ervor) in which i.
poncrelff treats the two types of errcr as haviog the
s.me effect (at p.329).

2e cp :oshire and Fifoot, p.’ 3. Thus coumon error is a
candidate for ditferent treatsnt from other typvs of
error, but Lcots law does not nske the dlstinetion. Apart
frov casas otherwise refurrad to, vide familton v. Lestern
pank of yveotland (1861) 23 . 10%3% ard .mith, ..hort
vomgtentary, = pp. H1l8-=9.

3. Grieve v. Wilson (183%3) 6 . & .. 543, 549,




=

1

this view was a’lirned on appeal in *“ha Court of Uession and
by a majority of the :louse of lLords. Lord ”yndford dissented
inu the :iouse of Lords on the conclusiong to be d~awn fror

the facts but in his speech on she uz2stion of law he
distinguighed void and voidadble contracts ani quoted without
diganproval the passage mentioned from the Lord Ordinary's
opinion. He stated that "if thoere is an error in the
asn2ntials of this contract it is null and void, and cannot
e set rlght"l, whiich wooition ne reiteratsd when aquoting
Stairz.

Unilateral acror nay arise in a situation in which
there 1s tue appearance of consensus sad idem, but in fset

ona narty would not nave contracted if he had known the true
positioin. +“his may raise acute problems of proot and of the
natura of esasential error but Scots law would reiuce a
contract where there inad bsen uninduced unilateral essontisl
arvor. |

The basic situation is illusirated by rfurdon v. uowat's

frs.3. A raeduction oi g discharge was sought on the grounds

of error as to its ¢ifect and on the ground of frawd. A jury
found for tne pursuars on both grounds and a motion was mule
for a naw trial. ruck of tae opirions are concera:d with the
affeet of rraud but Lords Uowan and +uvod thougnt ihat thore
would be uo contract if th:re was error ss to %ite subsiance

d4:—

"There can be no doubt, that in the inouiry, whatner

and effact oi tne &ced. in a Jjoint opinion tney state

ths deood was exccut:d in error as to its substance and
effct, it wzs all-important for fhe jury to consider,
oix hia evidence, the stata of the granter's kaowlasdge
ag to the claiwms he was dischargling by the deed ,.. the
conseat ivuly auvplies only to -he clalas which at ihe
tima/

1. luidn, ‘)58.

2, 1ivid,, 560.

3. (1856) 19 1. 206.
4. At pp. 227,3.
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tive b2 holds aimself o pousess. And if thare were
claing of 1 diffarent kind, or =xizible by him in a
differant character, and on anvthur title, ithan those

of whieh ne bolieved hinself possess2d4, the guaeralilty
of the discharge goes beyond his trus meaning and intent.
‘'here has truly baeen suvbstantisl error, on his part,

in what he did, thougl hs kaww it .0t at the moment;

zud 'those who err in the substantials of what is done

contract nottt,

vore objactions may be raised to giving offect to uni-
lzteral error, which do not apply in cases of bilateral error.
ithe uarty in error msay bz in errvor =8 a result of his own
carelessnaees. Should that have any efifsct? A theory of
error based on consensug would suggest rot. In word v.
binclairl the unilateral error was caused by 8 princlipal's
mistake. 4An action on tie contract Ffailed against both the

principal and the agent whoe contracted on lLiis behalf.

1f the other party is aware of tne‘error, dces that have
any effect? Azain in a thaory based on consensug tuis should
be irrelevant, ither thoere is assential error, or ther: is
not; either thure is consensus or itire ig not. Taking
advantage of an error would, in ine suseuce of fraud, be
irrelevent., ilowever, in utavart's ‘rg, v. ggggf the sellers

of ground weare under unilsteral sssentisl error as to the
amount of fouduty. The sale and subsecuent disposition were
reduced, but the (ourt was much influenced by the fact that
the dafenders knew of and took sdvantage of the sallar'g
arror.

rror a8 to the law is in & onacizal position. 1% is a
trite vronosition thot sverycne is presumed to know tie law,
That is not & complete aiswer to a cace brgad on arror as to
law./

1. (1771; 7. 14241. In ¢ivilisn t.rps, howaver, aii error
nust be both ¢swential ard real and reusonsble (iustus
error). viie Lesecls, vol. 1, wp. J08=304.

2- (iil’;) 3 .;%.- l-g?-



law. . contract may be r2duced whan hoth partics are in

[

error as to lecgal rights™., Tf the error as to law is induced
by the oth.r party it seems unfair to isnore the error.
Unilateral uninduced error as to law is in a different
situation.

Mrstly, a party sciens e% prudens ca:uwot generally aver

iznorance cf the meaning of th: deed walch he has sigred®.

secondly, to allow one party to found oxn nis misinterpretation
of tha deed would be unfair to tie obiar party>. It is such
considerations which nrobably lsad to dicts such as "A
rojuction on the head of error implioes in the genoral case
arror in point of fact. srroi in point of law is, generally

spsaking, insufficinnt"4 ani "Tie general rule is ... that an
error in law will not avail to set aside an agrasnant or
5

contract"”.

It was, howevar, 3he problem of induced unil~teral crror
which produced nost of the important discussion of error
afier the midile of the ninuteonth c:ntury.

Lrror and innocent misrepressntation before 1353

For a lonz time ‘cots law drew no distinction hetween
induced and uninduecad error. Thus in Qlivar v, nutt;ge the
Lord Ordinary thought tiiat thera w's "no roco. or suthority,

or sound principle, for any mid plea betwsen fraud and
unintentional error"7. It was alleged that a tack was
induced by misreprescntations of th: defender. '"hese were
not said to be fraudulent a:id the pleaa stated ou record was
of error in essuatialibus. e vojected the idea that
negligent/

(1354) 16 4, Y863 .iarcer v, instrutlir's

12 (7 Judgess; on annceal (1872) 10 i

1. Uichson ve !
Tre8. (1571)
zf‘:-.vo) 397

. aclasoen v. oicikgon (1232) 11 5. 165,

3ancier v. _obartson (1865) % -, 536, 537, por L. Linloch,

. werab ber Harbowr tYrs. v, minclair (1864) 2 7, 834, 107,

par L. Hinloch.

kipuen v. Zicnen's ‘rs. (1374) 1 . 1171, 1179, DT hed Wil

AN TY
L )

5

aonereirf,
6. (1840) 2 o, 51l4.
7. At 516,
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negligent misreprasentation was relevant, but his view is
coloured both by the lack of developmant of the law of culpa
in 1840, and the defective state of the pleadings before hin.

The issue arose again the following y:ar in Caampbell v.
BOSWalll. The pursuer alleged that he had boen induced to
anter a lease by the defender's representations. liamages
wara claimed. 'the issue proposed for trial called the
representations "false". he dafendsar objJected tiat only
"false and fraudulent" representations were a ground for

danages. [(he Court ordered the insertion of the word
"fraudulent" in the issue. “here are dicta which suggast
thiat erroneous and innocent misrepresentations are not
actionable unless fraudulent, but the case sinould be con-
sidered in the li,nt of the remedy sought, i:amrely davages.
The question of reduction did not arise bwcause the leaase
was at an «nd.

‘thie croblem :iid arisgse in an action oV reijuction in
Johnston v, mellie's Trs.?. There was allegedly fraud and

error in essentialibus inducrd by the party founding on the

contract. There were separate isocsues allowed on fr=zud and
error., The terms of tie issue on error was "whether, in
antaring into and concluding the said agreewment to purchase
the said lands, the nursuer was undaer an os:centiasl error as
to the substance of the agroement". ‘the issue d4id ot refer
to the fact that tlie error was inducedj.

The difference betwasen uninduced and induced error arose
more sharply in Adamson v. Gl:sgow ater Vorks Commisnioners4.
the /

1. 21841) 3 Ds 639,

2. 1856) 18 . 1234. The defenders'representation was of
lands extending to 7?50 acres wherrnas thers were only 220
acres aud rental of £308 lastend of 293, The Jjury found
for the pursucr on tne issue of assential error.

Contrast the issue of iraud.

(1859) 21 .. 1012. An issue of misreores ntation wzs
allowed in Johnsbon v. Johmston (1557) 19 0. 7063 (1860)
27 D. (HeL.) 3 but it iS not clear whether fraud was being
plad. irraud is not mentioned in the issue but vide
defenders objection to issue at 19 D. T10.

N
.



I’'he pursuer proposed an lasue on whether he was inducced to
anter a contract by the misrepresentations of the deraunder

as to the nature of the work tuv be performed and also an isnue
uof whet:ar (8 envored the contracy und-r esse:ntial ar-or ns to
the nature of the work, ihe Court h«ld uihat th-re should not
na separate issues Locause Lihiey were not saeparate grounds of
action. After soma 1ifficulty tie form of iscsue approved was
" hather the pursuer, in antering int, said contract, was
undsr ¢s8s.ntial error, induccd by she ulsrenrasantations of

siie defanders as te ihe work to bhe purformad".

dhortly ithereaiter Lord cinloch re jected the argunaont
tigat assontial error, induced by misresressntaticns, wrs rnot
a lagal zround of action, unless tae misrepregontations
acountad to fraudl. ".gaential error iz = wel! establishad
. round of wrsduction. It 5 proporly connected with mis-
re2sresantatiosn, in tho case of an orroue contract, in which
Hoth partios are not s=21id t¢ have baen decaived, but one to
have mislad tne mther”z.

74
In Couston v, :illler” the issue approved was “"whether
L= ] L

the said document was sigrned by the pursuer when he was unier
essential arror as to its subsitunce and erfect, caused by wis-
representation or concealsmunt on the part of the defeudsr?",

In Hogup v, canpbell” the First T'ivision, not «ithout difficulty
and/

1. #ilson v. Caledonian (1360) 2 0. 1408;

Profegscr .alker conail: Adamson, supra, =nd »ilson as
as the recognition of irnnocent misrepresentation: " quity in
cecots Law", 19%4 J.:.. 10% st .1%0, ‘iis intsrpretation is
not acecaepted. un iha contrary, they show that innoeant
misresrasentation was not o gpeparate goound of relief from
esagnliial arror. #or do we pucent rrofeseur ‘tz2zin's tromt-
cout ¢f this issue in gaults in the Corsstion of Contract
in .oman Law and Ucots Law, (1351), oo, 195'33 seq,
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and with Lord Tieas dissenting, ;ranted sgeparate igsuus of
fraud and of essential error induced by the defonder. lord
Ardmillan pointed out to ord Deas wcat "if mutual soror will
support a rrduction oi the deced, o: the head of »sscuntial
arror, then the error of ona, induced by the other, even
thoush innocently induced by the oiber, must have as much
e¢ifact as the -autual ertor"l. It is 1ot surprising, on tha
other. tand, that the editors of Uell's irinciples should state

"an innocent misregrescatation (uot leadirg toansuantial er:or
2
and not beiny a warranty) Joes not invalidate/contract"”.

The development was logleal., Innocent misrepresentation
amarged as a branch of =2gsautial errovr. Hue situation in which
esseantial error was not vroduced was faced by the Jourt in
woeds V. Tullochj. This case fits in woll with the previous
developrient of the law. It is interestins vecause althoush it

nug never been ovarruled, it may not reunresent the present law.

The action was for reduction of a sale of minsral
property on the grounds that the purchaser rad entered into
Lthe contract under essential error induced Ly the seller's
misrepresentations as to the extent amd rental ¢f the subjects,
The sell-r was alleged to have said that the extunt was 132
acres and the rental :157 wihereas in fact the extont was 125
acres uud the rental £120.10/-. Lord Kyllachy held that thure
was no rclevant averment of 2ssential error. 7The error was
ao to the qualities of the subject but it was 10t essintial
error, It followed that the avermant of misrepresentation was
irrelevant. Un appeal the four judges oif the First hivision
unanimously agreed with 'ord kyllachy.

One wmay query the refusal to classify i{he error as
assantial aud also the making of such a decision on a plea to
the/

1. Ivbid., at p.BEZ2.
2. JYara. 14, fn. ea.
3. (1893) 20 ... 477.
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the relevanoyl. Levertheless the point of law is clear -- to
e relevant, innocent misrepresentatioh must induce sasential
crror. lu the contoxt of the devalopmint of (cots law up to
rtie middle of the nineateenth century this »roposition was
correctz. Furthermore, consent would be subverted and thre
contract void. The idea that innocent misrepresantation mi_ht
rarder a contract voldable was not nart of the law. In his
first edition, Profoasscr Gloag states that "this wss srobably
vhe view generally held until the decision of the ilouse of
T.ords in 5%awart v. Kennedy"3.

Stewart v, Kennedy, and after

Various strands of tlhe law of error canme togethur in
stewart v, Kennedx4. This is an important case wiiich must be
analysed in detail. '‘'he basic facts waere simple. Uir
Archibald Douglas Ltewart signed an offer to sell an entailed
estate "subject to the ratification of the Court"., Tthe offer
was accepted by :ir., kennedy who later ralsed an action of
declarator snd implement against Uir Touglas. oir Douglas
contended tnat under the missives he was bound to procaed
unier the intail Act of 1882, ‘'‘he Court held that the plrase
"subjsect to the ratification of the Court" must apply to a
sale under the Untail Amendment Act 18535. The next heir of
entail/

l. c¢p. Johnston v. Smellie's Tret. (1856) 18 U. 1234 in which
a jury found essentiml error .roved cn similar facts.

2. Uxce t in the case of insurance contracts where under
“nglish influence special rules warc¢ being developed.

Vide cascs in H..0. 1074=1077; iiewcastle Fire Insurancs Co,
V. sacmowan & 0, (1915) 3 oW 255 at Dp. 260=3 DAL LG
<ldony peniistoun v. lLillie (1821) Shaw's AppaalE-T,?z;
ttirling & ‘iobertson v. Goddard (187°2) shaw's Appeals
1,238,

%e Glovag (lst =d. 1914), p.521. In the 2nd edition this
passage is rewritten in such a way ns to wore strongly
represaent the doctrine of lnnocent misre;reseitation
as part of :cots law,

4. (1389) 16 .. 857; (1890) 17 . éﬁ.r.) °5.

50 (1:39) 16 1. 4213 (1290) 17 1. (Heie) 1,
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entall had objected to a sxale unier the 1882 iAcl. Tollowing
the proceedings unier the 1853 aet «s am:nded, the consent of
the next heir of entail could be disnensed .~ iih by sscertain-
ing the value of his intarcst. In effect under the 18%3 Act
ttie naxt helr ol entail coul:di be bought off, uir Souglac 4did
not realise that the sale was subject to this monetary burden
and he dbrought an action for reduction ol the misasives., In
summary, the grounds 6f reduction wvere (1) facility and circum-~
vention, (2) essential error =:. to the import of the miusives,
(3) such essential srror induc~d Ly iLhe defand«r's agent, (4)
such agsential error induced vy false aml fraudulent
representations of the defendor's agent and (5) such
gssential error on the part of both pursuer 2nd defender.

irespite the multiple grounlds of challenge, ir Douglas's
position was not strong. 1n substance he was alleging uni-
lateral éssential error a8 to the meaning of a dead. iB we
have seen that is one type of error which the existing
authorities would not readily support as a ground of
reduction. “here :wuat always be a difficulty in allowing
a party to an onerous contract to found on his own error in

law,

The Lord Ordinary, Lord Kinnear, uallowed an issue of
facility and cirecumvention, but refuscd issues on error.
"3ut a contract Jdeliberately executed in ths terms which the
parties intended cannot be set aside ow the ground that one
of them misunderstood its legal coffect. They are bound by
their contract according to its true construction, and the
pursuer cannot be relieved of his obligation because upon a
quastion of construction Judgmont has beern ziven asainst him"l.

This 18 an understandable position,

The pursucr appealed. The First bivislon under Lord
president Inglis held that there were ri:levant avernents to
support an issue of rTacility snd circumvention 2nd no relevant
averucnts to support issues of serror induced by wisrepresenta-
tione of fravdulent concealment. The opinions w.re wainly
concerned/

1, (1889) 16 ;. 857 at p.862.
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concarn2d with she issue relating to the pursusr's essential
errorl. with Lord Shand diasseuting, the ‘ourt adhered to the

opinion of the Lord Ordinary.

The Lord President neld that the arror was not in the

egsentials of the contract:

"Tha gssentialas of this coniract ars the identification
uI tne parties contracting, the subjecis asold, and the
anount of the price; and as ragards these in the present
case thare 1is no room for doubt. The sarties ar: cartainly
agcartained, the lands are sufficicontly deseribed in the
missives, and the price is twenty-five years' purchase of
the existing rental. &8s to tha application of the .irice
the purchaser has no intorest or concern; znl nothing can
be an assential of a contrzct which does not concern both
partiss, Neithier ls there any error as to ithe nature of
the contract, as in the case of a psorson signing a dis-
position believing it to be a lease, or a bondi for borrowed
noney believing it to be a testament, The parties well knew
they were making = contract of sale, and nothing else"z.

Further, %he error was as to “he construction of a clause
not affecting the essentialia and a contr-ct cannot he
reduced hecause one party has nmisconstru-=d its terms. Lords
3

iure and Adan adopted & similar roasoning-.
Lord/

. The issue on nmutual arrur was ignored. It would today be
more acce table to describe the error as conmmon.

(1889) 16 :. 857 =at p.864,

It would be intcresting to speculats what would have
haprened if ihe averments ovn misrepreseritation had boen
specific. tiHaving held that there was ::.0 gssential error,
would there neverth:less have been held to be a relevant
case? 1t is thouibt not. In pl:ading ulsrepresentation
rhe »ursuer naevortheless based higs case on gssential
2rror and founded on Adamson v, Ulasgow llater-l/orks
commrs., supra, to snow that misrapresentation and
a@ssential sesrror aight be combined. It a)nareutly

naver occurrad to the Dean of the raculty (salfour),

who appearad for the pursuaer, that ~isreprasentation

and essential error could be pled senarately.

N [ and
* s
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Lord Shand discunted. 1~ followed an approach which
illustrates ihe dilenma of a legal system in construing the
inteation of contracting partiaos. it is tne difference Lotweuen
an objective aid a subjective ay . roach. ©Th: majority decision
~an be waid to follow an objactive approsach. Lord Shand
thought that the ourt was not called on to construe the
lsnguage usad but to zo behind the languape to the intention
and zind of the parties. Utarting from that position it is
not surprising that he reachad the conclusion that the avernents
rclevantly suggested that there was no consensus in idem.

There were differonces between ithe parties in essentiglibus.
One thought the sale was subject to = suspensive conditions;
the other that it was only subject to a potestative condition.
One thouyght the price was subject to the reconsideration of

the Court; the other that the price was fixed by the migsives.

There is aothing illogical in Lord Shand's approach,
Proof of subjective intention may be difficult but that is of
no importance when the question is relevancy of averments,

The difficulty of the approach is that in a legsal system
which places ewcphasis on written obligations, it can be only
exceptionally that a narty can be allowed to contradict the
terms of his writing by proof of subjective intention. r[he
pleca that "I wrote ¥ but meant Y", if :enerally accepted,
would lead to havoc in a mercentile cormunity.

The majority decision did no violence to 'scota law. 1t
clarified the meaning of essential error. It otherwise
involved no innovation. The pursusr appealed to the ilouse
of nords.

lord Herschell disagreed with the majority of the First
Division. tlie considered that there was error as to the
substarnce of the contract. There was error as to the price.
He then approved of tre lord ''resident's view on the mischief
of allowing & person to challenge *is contract or the ground
that he hsd nisconstrued it. In the snd, Tord ‘lerachell
therefore disapproved of allowing an issue of esaiential error.

In/



In doing so, he uade tiis observation:

"'he authorities cited, when cuarefully examined, tell,
in vy opiuion, against the ap.ellant, They shew, 1 think,
that in ihe case of bilateral oblisations it was aslways
consldered essential that the arror which was szid to be
taken zdvantage of by one party to reduce the contract
should have been induced by the other party to it".l

It is respectfully suggested tiat this was an unfortunate
remark. it was not the effect oi ihe authorities cited, 1In
particular the c¢pinion of Lorids “owan and icod in furdon v,
Rowat's $r8.2 suppurts Lhe view that unilaitaral esseitial

sTror as to the affect of a deed is a sround for reduction.

In lLeclaurin v, Uta:l."ford3 seven judges had held that the
pursuer was entitled to an issue of e¢uvuential evror without
tiie addition oy the words "induced by the delenders". . hLe
ctaus@ involved a gratuitous dsed but that is not a zround for
saying that in the case of an onerous deed the law is the
opposite. jior was the remark consistont with almost all the
otlier authorities on unilateral error which we hnve previously
examinad4. a fact which was recognieed in the respondents'
argurents in the Houss of Lordsb.

Lord “watson's spsech is one of the most important in the
l:aw of error. It was subsequently treated as an authoritative
statement of the law and has often bnen quoted. e did not
accept the views of either the wajority of the "irst Division
or all the visws of Lord Chand. ‘Ye quoted, with approval,
Professor/

1. (1290) 17 2. (ii.L.) 25 at %.27.) "ha authorities cited
wera sicoouechy v. iiclndoe (1&53) 16 . 3153 Johnston v.
Graham (19567 18 D, 10343 .ewvus v, .aripbell (1858) 20
0. 1090; ieclaurin v. 3tafford (1277) 3 =. 265; Purdon
v. owat's trs. (15567 19 u. 206.

2, (1958) 19 7, 206 at p..! 2,
3. Jupra,
A. uch as Ltalr; Sword v. Uinclair, sugra; ltaeuart's Vru,.
v. Hart, guopra.
5 13 app. Cas. 109 at p.ll5 -= "In 0ld cases essential error

T

iniucad by represantrstion has vaen tried under tha issue of
essential orror, but it would not he now"., ettie does
not report ihe arguments.



Profassor Zall's definiticn of error in substantialsl. ile

stated:
"I believe that these five categories will be found
tc embrace all the forms of 'ssentizsl ~rror which, -~ittrer
par ge or when induec«d by the other perty to the contract,
cive the person labouring under such orror & right to

rescind it"z.

iie then counsidered the problew ~f unilsterel uninduced
error. '@ nave submitt:.d tiiat suchh error, if essentisl, was
a grouny ior reduciion in ucots law. ‘Uiris does wot wean thet
avary oubjecetive whim o1 # ceontruaciing party was relevaant,
brcausa congensus way have. Lo he tested objiecctively, Loxd
watso: said:s
"oitnouts venturing to affirn that there can Yo 1o
excentlions to *%his ruls, 1 thiwnk it wuy be safely said
hat in tiue case of onoercus contracts ceduced tu writing
tne erroneous belief of one of the contracting partics in
regard to ihe nature oi th.e obligation wnich he hus
undertaken will not be suivicicut to give him thoe right
(to resciund), unless sueh baelisf has been induczd by tue
raepragseutations, fraudulint or not, o4 tne oivher party

3

to the contraci'"”,

this is unexceptionable if it is taxn with its
qualifications, namely (1) tners may be e¢xcorntions, (2) the
dictum applies to onerous contracts, (5) it applies to
contracts reduced to writing and (4) the ~rror is by one
perty as to ithe nature of the obligation., .s will bo secen,
the second nualirication kas been oiven <ffect to, but the
othars, of which the most important is the fourth, generally
nave b:en ignorsd. he importance of the fourth qualification
is s2en irowm the uyubsesusnt parts of Lord 'atson's spoech,
g thouunt, -ollowing uord Urnand and contwrary o the majority
of/

]_. i5ell, L'riﬂ.C.. Uoll-
2. (1820)717 . (ti.bhe) 25 at n.29.

3. Jlbid,



of =te irsy oivision, shay Lhe pursuer's criyor was arror in
substantials but, and here ulsaygr-eing wilth Lord lliand, such
crror was not a grounay for annulling tie contract beciuge
t..is would "destroy the asecurity of written engagements".

“he parties to a contract were bound by the interpretation
which a Court placed on ‘he contract. Such error induced by
the othar party was, howev~r, a relevant z~cund of reduction.

Lord liacasghten concurred in the rozmsonings of his Swo
collazagues,

‘he House of Lords ordered the int:rlocutors in the Court
of session to be reversed to the extent uf allowing the
pursusr his issue of essential error induced by the defender's
agent '

The end result was a nractical liritation on le;al theory.
On the one hand thare is the principla that those who err in
the substantials do not contrzect. On the other hand there 1is
the principle that parties must be bound by what they say and
not what they think. In LStowart v. Reinedy those two 1ldoas

came iuato cuaflict. The decision 1s not oojectionable, but
several unfortunate consequences have flowed irom it.

The seods were 8s8own in Lord Herschell's statem=ant that in
bilateral oblijations error wust bhe induced foir there tc be

raeduction of the contracté.

Lord/

Ti"is can perhaps be balanced by

l. The case was tiarefore sent to jury triel on this issue and
an jgssue of facility and circuamvention. The further proceed-
ings are not reported but shortly after iir ﬁrohibald
Jouglas Stewart disd and his heir served es heir of trllzie
aund prov1sion by decrese of speclial service dated 2nd and
recorded ic Thancery 3vd and in G.:..'s PFerth 29th Necenber
1890, The estates were disentailed by tha heir, iiir ‘‘alter
‘homag James Scrymsoure sGtewart Totiringham, by Instrunent
of Wisentall dmted Gth January and vecorded in the :legister
of “ntails 1lUOth Tenruary &nd in G.. ... Perth 21lst 4Yebruary
1891, iw. srennedy never did acquire the estate of ‘lurtly
(our search in G.uiieda),

2. bLee, however, liercer v. snstruscuor's drs. (L8T71) 9 i+, 618
at ;.649 per L. irdmillen (oi appeal (107¢) 10 .. (H L.) 39).




Lord “atson who thought shat essential orror per g9 was o
sround for reduction, but not in She instanca of tlhie particular
error founded on. tie daagger was that e resull of the cnge
suggasted that there was in general a Jdistin tion betwaen *he
gffeet of induced and non-induced errorl. “rotessor Gloag's
trnatuent of error was coloured by thils assumption. In his

first edition of The Law of Contract ha dascrihas the licuse

of Lords as proceeding "on the generasl principle that rnare
easential error by one party, not averred to nave bh<en

induced by zne nisrepresantation of the other, was not a
ralevant :round for the reduction of a contract"2, and "7he
important point in the Jjudpunrnt is that it establishes that
error not inducad by the other party, and error inducad by him,
though without fraudulent intention on his part, have differaent
legal effects. In tha forrier case an error ng to the le:al
obligations ir.osed by the contract, or, in the words of the
issues, as fto its 'ianourt and effoct', leaves tine validity of
the contract unaffected, in the latter it renders it void-
abla"3. The second statemeht/;got repeated in the second

edition, but it explains puch in his treatnent of error4.

Any possibility of treating the ideas in tewart v,
kennedy as limited to a special situation disappeared when
Lord watson returned to a consid:ration of essential error in

Menzles v. Menziess. The sction was for reduction of an

agr:enent to disentail., Une of the grounds of reduction was
ignorance by ihe pursucr of nhis ability %o ralse money on his
spes successionis. This igsorsnce wos induczd by the

defenuer's law agent, Lord 'atson counsidared those allega-
tions relevant, tie stated:
"rror/

1. hich wes the brmsis on which thie csse wes argued Lefore the
ouse 01 Lords: 1% App. (ag. 108 at pn. 112=-116.

2. Wloug, p.ds? élst ed.s

3. Glcaz, p.524 (lst =d.).

4, c¢p the treatrent in ‘nglund of Jtoewart v. Kennedy in
sildirg. v. anderson | 1897] -2 ine 534 wt p.550 par "indley,

-LJI L
5. (1393) 20 1. (ii.L.) 108,
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v.rror beconmes cssentisl whenev:r it is shewn thet but
for it one of the _arties would have declined to contract.
;1@ cannot rescind unless his error was induced by the
representations of the other controceting party, or of his
ngent, madie in ihe course of negotiction, and with reference
tc the subject-matter of %he contraect. If his erior is
provad to have Leen s0 induced, tre fact that the misleading
representations were ~ade in good falth affords no dsfei:ce
against the rernedy of rececinsion. That orinciple has boen
racantl. affirmed by the iouse in jdac v, dewbiding (1888)
eie, 13 App. vas. 308; itewart v. heinady (1990) L..., 15
App. Cas. 108, 17 . ('ele) 25 == @& icotch casej and in

ivans v. iewfoundland Bank decided this week"l.

-

In the context of ihe facts in iienzies this observation
wau: harmless and unnecessary. he opinions of all the Courte
in senzies are concarned witi: the conclusions to Le drswn from
e facts and little is said ahout the law. For two reasons,
however, this dictum was potantial dynamite. #irstly, it vas
expressed 1In wide terms which lay it open to the criticisms of
a similar expressiun of Lord Herschell in JStewart v. Kennedy.
If it were to be treated as a gineral orinciple it would
destroy tha law on unilateral esserntial error and, indeed, it
was inconsistent with Lord watson's spesech in Stewart.
hecondly, it can be read as incoryreorating into Lecots law the
nglish law on innocent misranrasentation. To speak of
; i the same breath

Adam v. Lewbipoing and Stawart v. 2onned

was to cause a confusion which is still with us. To under-:

stand why Lord .atson spoke as nhe did, it is ascagsary to
axplain/

1. Ibid., 142, 5. It ray not be without eignificance that
Lord ‘atson spoke of the :nglish remedy of rescission,
inustear of reduction. Vide i. Ltein, rault in the rorma-
tion o ontrect in oman iew and ccots 1w (1958) p.o05.
The nasscage is also redolent of the _nglish reluctance
t0 pive effeet to unilateral viror, Vide :'.il. Lawson,
"rror in jubstsptia™ (19%6) 52 L..'.d. 79 =t pp. 84, 102.
fhus {heshire and Fifoot's consideration of unilateral
wisiske is & consideration of a wistake bty one party known
to tha other party: op, cit., vo. 203,223,733 ~nd vid:
Chitty, para. 254 and 209.
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explain Fnglish law in 1393,

English law and misreprescntation

In ‘nglish comnmon law, innocent misrepresentation was
effective only if it became a term of the contract. If it was
not a term the ropreserntse had no remedy unless he could
esteblish fraud or a total failure of considerationl. The
classic illustration of this is Xennedy v. Panana etc. Mail
9242. Thera was an innocant misrepresentation in a company

prospectus. The purchaser of shares on the faith of the
prospectus was unable to reu.ind the contract. ais islackburn,
J. put it:

"where there has been a: innocent misrepresentation or
misapprehension, it does not authorise a rescission, unless
it is such as to shew that there is a complete difference
in substance between what was supposcd to be and what was
taken, s0 as to constitute a failure of consideration"3.

He quoted the Digest, Paulus and Ulpianus, and concluded that:

"The principle of our law is the same as that of the
civil law; and the difficulty in evoery case is to determine
whether the mistake or misapprencneion is as to the sub-
stance of the whole consideration, going, uas it were, to
the root of the matter, or only to some point, cven though
a matverial point, an error as to which does not affsct the
substance ol the whole considuration"4.

Although there is the reference to the doctrine of consider-
ation this bears a close resemblance to Scots law. lion
fraudulsnt misrepresentation nust induce substantial error

to 1lsad to reduction of a contract. It is not surprising that
Lord/

l. Chitty (22nd ed., 1961), para. 287. The 23rd ed., 1968,
is in the relevant passages rewritten because of the
coming into force of the iiisrepresantation Act 1967:
Keeton and Sheridan, 544.

2. (1867) L.i. 2 L.i5e 580,

3. Ibid., at p.587.

4. IEId,, at p.588.
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1

Lord Kyllachy in Woods v. Tulloch considéred that Lord

Blackburn's Judgment "appears to state the law cxactly as it
would be stated in b’cotland"2 although, paradoxically, it

had ceasad to be nglish 1aw5.

In ‘quity, however, rescission was granted if the
representee could vrove that he was induced to contract by a
material representation4. A4 porson seeklng redress had to
show (1) that the language relied upon imports or contains
a representation of somc material fact, (2) that it is untrue,
and (3) tiat he was induced to enter into the contract in
reliance upon its. The nature of this equitable jurisdiction
was zstablished in i~ dgrave v. gg£g6 and jidac V. Newbigg;gg7.

It was imorted into iicots law in ytewart v. Ke:inedy and

Menzieg v. lMenzies.,

Until those cases "innocent" wisreprese:;ntation in Jcots
law had been treated as part of the law of essential arror.
+saential error subverts consent; a fortiori if the error is
induced by misrepresentation. 1n nglish law innocent mis-
reyreseuntation had developed scovarately from the nglish law
of mistake. 1Indeed that was why it developed. The aguitable
ramedy was doing what Lord Blackburn with his reliance on
mistake as to substance woull not have done. ‘Thus in Adam v.
liewbigging there is no reference to the doctrine of mistake.
Cne thing 1s certain about {tewart v. Kennedy. It was a case

on/

1. (1893) 20 iie 477,

2. Ibid., at p.479.

3. 48 & result of the Judicature aAct 1&73. The case was
decided at common law prior to that idct snd therefore
the remady of innocent misranresentation was not then
available, Chitty, para. 224, Vide J.J. iiow, "Some
Observations ou grror', 1953 J.:. . °21 at p. ?44. The
decision in xkennedy has :not mat with universeal approval
in 1n&land. rl.ii. Lawson, ",rror in substantia® (1936)
52 Laleiie 79 at p.u8; L.J. toljar, ;..stake and ;iis-
represeuntation (19655, p.77, Chitty, loe. cit,

4., Chitty, op, cit,, para. 298,

5« Srown v. naphae [1958] Ch., 636 at p.641 pur L. .vershsd,
Viet e

6. (1881) 20 Ch.m. 1.

7. Luprsa.
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on esaential error. It did iot involve the same principles

as Adam v, Nowbigping. Lord vatson in Menzies said it did.

He said so in a dictum which amalgamated a reference to
essential error aud the law administered by the Court of
Chancery. It is no wondar that thoreafter it became difficult
to explain the Lcecots law of error, with resulting difficualties
in explaining the types of nullities. Certain trends emerged.
These were (1) that essential error is unot relevant unless
induced or nutual, (2) that ess:.ntial error has a differ:nt
erfect on ;rstuitous obligations, arnd (3) that misrepresent-
ation nead not induce essential error.

(1) ussential error is not rolevant unloss induced or mutual

The above proposition was stated freguently. In Ctewart

3ros, V. iiiddie1

Lord Trayner observed on an allegation of
gssential error:
"Essential aerror tu warrant reduction must be averred,
and proved to be error induced by the statements or actings
of the party by whom ani in whose favour the discharge was

taken"2

In Seaton Brick and Tile Co. Ltd. v. witchell3 a partiy to
a written contract for carpentry work alleged that he had made

an error in the price quoted for the work done, This error was
not induced by tlhie other party. The tocond Division held that
tihe contract was binding. The grounds for the decision seem
to be that the error was caused by the party's own blunder.
Lord tioncreiff observ:d, however:
"I understand the law to be tha% a party who enters

into a contract under a mistake must be held to it unless

the mistake was induced by the other party or was brought

undsr the other party's notice before acceptance“4.

[
In Dornan v. Allan & Son’ a discharge of a workman's claim
was not reduced although both parties were under error as to
the/

1. (1%99) 7 Geb.t. 92.
2. At p.93.

3, (1990) 2 F. 550.

4, Ibid., p.556.

5. TI900) % ¥. 112.




the medical condition oi the .iorkman. ‘‘he error was not
esgential error. Lord Trayner astated:

"sut essontial error, to iform a ground of reduction,
muat be error inducnd by wmisrepresectaticn or undue con-
cealuent on the part of the person in ''hose favour the
deed sought to be reduced was granted"l.

He want on to point out that mutual ~rror wmight be ploaded
but only on the prounds trat the parties naever agreed in iden.

In rerguson v, ‘a."ilson2 there was a successful reiuction
of an agr -nment to enter a partnorship., The contract was
inducad by the innocent misreprossutations oi the defend:r
which induced egsantial error on she part of the pursuer.
“he Lord Ordinary, Lord iyllachy, obsaerved:

"Thae error witich indueced this contract was, considering
ne nature of the contract, essential «rror, 2rror psrhaps
sufficient, if mutual, per se to reseind the contract, but
certainly suf+ici»nt to do s¢v bLoth according to our law
and the law of ‘uglaud, if induced by misresresentation
-- risrepresentation aven in the moral sense innocnnt"B.

e did not ssee tihiis as a modification of the position adopted
in Yoods v. I‘ulloch4 but it does indicate more doubt as to
the law. On appeal his interlocutor was adhered to. The
remarkable feoature of the appeal is that Lord Justice Cl :rk
tlacdonald considered Lord Watson's language in Adanm v,
Newbipgging to be directly applicable.

In [lelkirk v. Ferg.uson5
a contract on the ground that tiere was a material altaration

in the contract assigned compared with the draft. Tord
I'resident Dunedin opined that the defendsr was bound to say
that his essential error was induced by the represcntations
of tne othur party to the contracte. The case did not

iy, Fer,uson refused to implemant

involve/

I1bid. at p.1170
d e v 779,

".Gl 26.

Ibid., at p.29.
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involve aun error as to the type of contract. 'The Lord
ireaident raturned to the problem the followin; ysar in
1lis ve Lochgelly Iron « oal to, Ltd.l. A workpan signed
a ‘discharge believing it to be a receipt for uvast compensation.

Tha sheriff ubstitute refused to pive ¢ffect to the discharge.
Cn appeal to the #rst Division the anpellants argued, inter
alia, that the unly grounds on which such a documunt could be
set aside were e¢ith:r mutual er.cr in essentials, or arror
induced by misrepresentation., Lord iresiient 'unedin
observed:
"I do .0t think it neccssary, in this case, to go into

the somewhat difricult question of now far ther: may be,

in cortain instances, relief from a contract on the pround

of ecsential error not induced by the representations of

the other parties. That thers may bse some cases of that

gort is, 1 think, fairly evident from the opening wuras

of Lord \‘atson in the ilouse of Lords in the well known

ca.e of Utewart v. i.ennedy. oun ihe cther hani, ! think

ihie cases are few and far hetween. :Sut one of then, I
think must be a case where the real error in the person's
mind is not as to the true legal eff:ct uf the ducument
which he has signed =~ a case in which, I hsve no doubt,
the error nmust be induced by the opposite party, and in
which it is not enough simply to say that there was error
in his own mind -- but & case where therc is actual error
as to the gorpus of the docuuwunt which is belng signed at
ti:e time, A caue is put by Frofessur Sell where a person
ig thinking he is sisning one thing while he is in fact
signing auother“z.

He then point«=d out the difficulty of deciding into which
category & case I1ell., The importance of this dictun is that
it recogynises ihat unilaterzl uninduced error is still, in
sore cases, a grounl for reduction. fihere is a suggestion
that the error in [l1lis was induced by the comnrany's cashier,

un/

1. 1309 L.0¢,., 1278.
2. 1bid., at p.l282,
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un the facts this seems unlikely, but it robs tie case uf its
value as a simple instance of uninduced error.

In jitein v. bteinl. which was concerned with the nullity
of marriage, Lord Skerring‘con2 recognised that in relation to
nullifying a contract essential error must "as a general rule"”
be mutual or bs induced by misreprasentation, but he 114 not
gxclude the possibility of a class of cases in which essential
error aloue will nullify a contract,

In the rost recent consideration of the tcpic, uninduced
unilateral error as to price 4id not allow reduction of
misesives althou-h the nossibility of some unilateral errors
resulting in reduction was not uxcluded3.

(2) :Zssential error has a different effect on gratuitous
obli.ations

The above proposition could be stated as Scots law prior
to Stewart v. kennedy. ‘here were indications that a

gratuitous contrsct could be challenged more easily on the
Zround of error than an onerous contract4. In Stewart v,
renmedy Lord vatson spaecifically referred to "onerous
contracta"s. the result has i2en that it has b2en cossible

to preserve the idea of unilateral error in the case of
6

gratuitous obligzations. 1In gelaig v. Glasgow university Court
the Lord Ordinary, Lord Low, stated7:

"The defenders ergund upon tho authority of the decision
of the House of Lords in Stewart v. ;emnedy ... that
egsential error alone was ot a ground for reducing a deed.
1 do not tiiliak that that is the iwport of the judgrient in
the/

1914 '..2. G03,

1.

2. At P.()Oﬁ- ‘

. Hteel v. dradle Ltd., 1974 i.ohedts 133,

4. oDickson v. H 1%5 16 . 5863 .ciaurin v. Stafford

5T9) 3 e 5y, 270 (argumcunt of pursuer); Xippan v,

Hippen's Irst. (1374) 1 ., 1171, 1179 per L.J... loncreiff,

5 e 44 e (iede) 25 at p.2o9,

6. 1904) 6 ., 918.

7. At p.923. ‘(he decicion of the word Ordinary was uph:ld

on appeal to tha Uecond ivision.
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tita Hous~ of Loris. what was sought to be reduced in

tiat case wes a contract, and what was laid :iown wus ihat

a contract could not be reduced on the ground of essential
arror on the part of ona of the parties, unless that error
was lnduced by the other party, or someone acting for him.
‘th:+ sane rule would probabdbly apply ir the case of on:rous

unilateral obligations, but I think that it does not do so
in the case cf & purely gratuitous grant"”,

This nmisstates tne effect cof [itewart v. Xennedy. It
ignores the qualifications laid ifown by sord vatson on the
application of the rule wiilch he stated, with the excuption
of the qualification on tho onerosity of the obligation,
Thus Lord Low arriv~d at the correct conclusion in the case
before nim but prrpetuated 2 nisapyretvusion of the meaning
of stawart v. .aemnedy.

This misapprehension méy have been repeated by Loxd isorn
in Ginclair v. sinclairl. ;0 far as revealed by the brief
report, his Lordship contrasted an onercus de-d and a gratuitous
deed in this way. vn the autiiority of towart v. hennedy an

on2rous deed could c:uly be reduced if essential error were
induced vy the other party. un the authority of iclaig's Trs,

v. University of ulasgow, if the de:d were pratuitous

essential error =lone was a ground for reduction. ‘this is
too simple & contrast. Unfortunately it has neen repeated
recently in the rirst Uivisionz. and in the House of lords
where Lord :.eid observszd: "of course, unilateral zrror would
not be a _round for rveduction if tne contract was not
gratuitous"3. In that case the nature of the error was
difiicult to deofine. It was probably an arror as tu the
nature, not of ithe :ocument under challenge, but of a prior

agresient./

1. 1949 s.L.i. (iliotes) 16.

2. iHuntar v. Sradford iroperty irust Ltd,, 1970 ..L.%. 173 at
b.177 par i... ~lyde; at p.181 .t Lord ussell,

3. ibid,, at p.l184.
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agreemant, It wus error as to private richt rath:r than
error as to general law., The dHouse of Lords decided that
as thne docueut challenged was gratuitous, 'nilateral
gssential error wus a relevant ground of raduction. In
thie Pirst bibision, Lord rresident lyde and Lord :ussell
had indicated that even a pure error o: law night not bar
the reduction of a gratuitous obligation.

thus the relevance of unllateral =rror has b :en
aftirmed in the case of gratuitous obligatione, but at thae
needless expense of denying tne existence of a similar renedy
in the case of onerous oblizations,

(3) pisrepresentation need not induce essential error

Authorities until a.d4 ineluding Voods v. ’l‘ulloch1 indicate
that cisresresantation gvolved as an aspect of essential error.
- . s . 2 i
Tails a,.proach was praserved i .cvaig's Trs.” when Lord Low

1isallowed an issue in the form "whethar %iie pursuar was
induc=d to grant the said deecd by misre rasentation or con-
cealumeont cf ", He did so cva the grounds that aot every
misreeranLatioh will 2ntitle a naesson to 1reluce a deed.
Ingtead, 12 allowad an issue in the form adopted in Ztewart
Ve aenned!, nanely "whether the pursu:r was under essential
error induced by X".

Tne difficulty was that in -enzies v, iienzies Lord iatson

had changed the musaning of <ssential error. Uuntil then
escential error hzd to be such zs to praclude congant. Lord
wataon saild "irror becones essential whenevoar it iB sliewn
that but for it one of tiie partias would have daclined to
contract"3. This was a difierent standard. An axariple nay
i1lustrate this. Assume that I buy an area of farmland
beliaving that it contains vast oil reserves, 1 intond to
axploit these raesources. I am the only porson believing in

f;h@/

1. (1293) 20 .. 477; see a similsr approach by the iord
Crdinary (Ardwall) in Hamilton v. Duke of .iontrose (1906)

¥ .:-‘.“u ’ 1026.
2o Supra.
3, "’P",.-;enz'l'es v. enzies (1593) 20 . ('eL.) 108 ut p.l42,
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ihe existouce o ulie oil. Thore is uo ovil. Accordin to the
theory of Utair and ‘lell on the nature of essential error,
tusre 15 no essential error on ny part., According to lord
“atson's standard, I an in ossontial error. It is not
surprising that Lord atson's view h:s led to the qualifica-
tions that the error is only relevant if induced, or mutual,
or the contract is gratuitous. iieverthelass, even with these
nualifications, Lord vatson's dofinition lad to an extension
of the law. In effect it was applying the rule in she case
of fraud to non-fraudlulent gituations, 1I.: the cases on fraud
the problem of the 2sscntial nature of the arror proiuced by
fraud l:as rarely arisen. “hat iiself rulses a problem of the
situations in which & contrsct induced by fraud is void. o
raiuca a contract on the grounds of fraud it is suffieciont to
prove that the fraud induced the contract. There must be
dolus dans locum contractui. i1he false reprusentation has
to be viewed objectively and a party ca/mot found on a
raepresantation wkich is "fliasy and tronsparent es well as
ganeral"l. Apart frow that, the gquestion of the materiality
of the cilatake induced doas nct arise., Cne caa copy Lord
vatson's phraseolozy mnd state that fraud vocomus relevant
whenever it is shown that but for it one of the parties would
have declined to contractz.

‘he possibility existed following Menzies v. lenzies
that the :nglish law on lunccent nisrenrassentation could be

importad so fthat the necsssity for misrensrescatation to induce
pggential error in the old sence would csase to be the law,

It would bde suiflicient if the wisreviescutation induced
egsential error in lord atson's sense, i.c. 1% induced the
contruct. Iun tidio rescccet ithtere would be no difference between
fraudulent/

1., 4.v. Ganage Ltd, v. Charlesworth's irst,, 1910 .0. 257,
269 ggg L. Johnston; vide iiscussion o5 materiality in
ag ‘_Q% (18"2) 9 e 807, &46 3G X Lo tiand .

cp Jrsk. Inst. 1I1.1.16 -~ "where it appnrars that the
party would not heve enterad into the contract had he not
been freudvlently led into it ... he is justly said not
to heve contracted, but to be decelvad',
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fraudulent and anon-fraudul :nt misrepressatation,

trofegsor Gloag cased the pas .age of this development
when he zrgued in nis firet edition of iontract that "an
innocent misrepresentation will reuder a contr:ct voildable
if it produces error which is esuyential in the sense that
without it the other party would have refused to contract,
though the error i.ay not be so zxtrene as to exclude any real
consensua"l. pefore tne publication of i:is second edition
support for trnis idea hed come frem Lord rresident Clyde.
iiis Lordship, founding on Lord watson in ilenzies v. !lenzies,
gaw 10 relstionshin b:tween the error which must be induced
by misregresentation .nd the esseuntials of ihe contract
defined by 3ell. e compared the nature of the error
required in a case of i.nocent misregpreseuntation to ihat
regquired in %he cazoe of Iraudulsnt nisreprescntation, but
there was argutiznt on the nateriality of tha misrapresent—
ation®, |

subsequently Lord Carmont observed:

"1t appears clear thut .cots law recognises, as indicated
by 3all, that when nisrepresentation by = party is alle;ed
inducing error in the other in regard to some matter, that
matter n=ed not be an esgsential of ths contract, but it nust
be material ani of such a nature tnat not only the contract-
ing party bui uny rcuasonable man oijht be moved to enter
into the contructy or, put the othar way, i1 lie mis-
raoresentation had not boen mide, wouldl have refrained from
ent ring/

1. Gloag, p.5-2 (1st ed., ).
9 ¥ 5 zlli i ! hi JO., 19r(r/ ‘.;-‘lfo
) R 83 a case in whieckh
eseential 2rroY was raelevantly averred is Strakor v,
Campbell, 1926 L...’. 762, Lord Counstable referred in
that cose to Loid NeKenzie's definition of 2ssential
arror in vestville Uhippins Co.. Ttis shows the nature
of the contfusion wiiich was arising. il sentence quoted
frowm Lord ricrenzie's opinion suyg sts tnat he was follow-
ing ine traditional view of essential error. 1In other
parss of thnis opinion, nowever, there ars traces of lLord
“ataon's view. :

hrarc: 5t gus
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ent-ring into the contract"l.

The two cases which ne quotes in support of this pro-
position are, if any thing, support for the contrary view,.
In both of them thers are dicta indicating that they wore
decided on the basie of assential ecror indluced by mis-
represeutation2. ng cgu, of courcs, insert "material" for
"agsontial" as one can insert "substantisl" lor vYessantial
and i1 tnat were all that was iuvolved tie iispute would be
auw arid controvirsy on sesantics, [t is clear what Lord
Carmont ncant nore than this. tHe tiiocught that nisrepresent-
ation created a wid:r zrcund for reduction than essential
arror. :'e doubted tne sourdness of vods v. Tulloch, which ig
an unusual criticism by & Lord vrdinary c¢f a unanimous decision
oi the ¥irst uivision.

Lord carrmont's viows were followed by Lord GuthrieB.
Fifteean ycars later when Lori Guthrie cawe to write Lord
larront's obituary, be recalled out of what wust have bsen many
incitents in & long carser that "Ume of [Lord taurmont's] vuter
couge Judgrents econtalng a masterly :discussion of egsential
error in contract, and is, in ry cpinion, an invaluable

centribution to the law"4.

Af

1, idtehie v, Glass, 1936 .ieve 291,593 Tord Carmont's ex-
preszioi is opun to thae criticism oi «fhwesnire uand Fifoct of
a similor staterent. Vo say that a represantation nust be

rmaterial is ambiguous, If it m2ans that the misrenresentation

mus b induece whe contuoot, the ctoien s is wocurate but re-
Aundant. 1f it means that cnly o2 motarial aisreprogoniation

inducing a contract is relevant, the statemnant is inconsist-

ant «ith the latter .art o llie passage quoted from lLord
i;armont. cp. hk:isnice and ~ifood, p.oS1.
2. Blakiston v. Llowmilon awnl

veo tish sanking Liscount Corpn., Lt |

118945 21 e 417 at p.421 por . blaneary at pe426¢ par L.
licLaren; _nrguson v. yilsonm (1904) 6 7., 779, at pp.730,781,
742 par L. fLyllacuys 782 par lL.J..o. nacionald, At p.T754 1.,

i
|
|
1
|
i
|

sonerelff refers to misresresont tions on matters material to

the confract but ttis is riot necessarily significant. 1in

lakiston L. ¢ aren velarraa to M"raterial orror” am

Fessantial error" as though tuey were intercinangeable t.rms.
5. l.ecCulloch v. ictulloch, 1650 ...L.ve (bctes) 29,

Pl |
4. TOOT C.t.r. (News) 153. Lord ‘arcont served only three yoars.

in the Uuter :iouse, from 1934 to 1937, thus _itchie v.
Glasg, supra, is alwest cortainly tue case alluded to.

1
i



A puod exauple oi the sotential confusion %hiut could be

caused hy this new neaning of essantial orror is oyl o iForrast

v. Glasgow .. outh ‘'estern ailway 30.1. In its later stugas

this litigution was Tought on th= basis of -~ascartial arror
injuced vy imnocaont misrepresa. tation., (i impossibility of
rastitutio in invegrum was Jecided to bLe a bar to reduction
o8 g contract?. Thus 1t was assumed that he contract was
voidaole and not void. If the worauing of agsential error is
kept in «ind there ig no conflict with previous authority, but
it would bhe botter if, in the contaxt of innocent misrenresent-
ation, the 1hrase "esgsential error” was drooped. It shounld

ba racogniged that what has hanwonad is that ‘‘cots law has
adopted the conesnt of innceanut aisrep??saﬂtation which is
unr2lated to tha clagsical law of 0rrorj. That law in effect
Adenied any iwmvortanc: to whntnav, or not 2rror was induced.
Oninduced eg=entinl arror i indue~d 263on%i3l ervoer had tie
vae 2ff>ct on 2 contract, Fhe contract was void. Innocent
misrepresentation came iato cots law on the back of an
extended -ioctrins of essantial arror.

Summary of Jeveloprmant of Trror

Cne result of this davelopwant wes tu co wlicate wthe
analysis of nullities., Uutil :tewart v. Eennady the rosition
was rolatively straigitforward. ssential ervor subvaerted
consent snd rendered a contract voide Vnis posed a difficult
pgroblem of what was meant by esa=ntial error, but not =
proslen of the nature ot the nullity. ford ‘atson, however,
changed the meaning of essentisl 2rror in _enziaes v. ilenzies.

iig proadened ti term and thareafter it was necessary to linuit
the effect of error, by saying that esas2ntial error was not
relevant/

H
L]

1911 5.0, 333 1912 wow (iiele) 933 1914 . .C. 4725 1919 5.,
(1‘.‘. I_l.) 2l

1215 .o (Gene) 200 1% is not elsar vhat sense of
asseutial error was oeing used by lLaorvd “haw winen he said ==
"is a ground orf rescindin tne contract, error nud wise
rogragentation nust be in aessontialibus'", iuid., p.35.

3. e€p J.d. Guw, "Uoie tbservations ocn ‘rror®, 153 J... 221,
w.io concludes that inavesnt wmisvepraosantation is nut part
of -cote law,

Ny
.
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relevent unless induced or rwtual. tonfusion inereased when
egeentinl error was eld to tave o different efiect on
pratuitous obligations and innccent nisrepresentation wes
introduced ags & separate =round for challenge of & trensaction,
sgentinl error could no longer be said to subvert consent ond
this would suygost that some contracts induced by error were
voidable.

Void or voidable?

stair's . roposition inat "Those who err in lhe sube

1 is followad by

stantials of what is5 done, contract not"
.2 _ Vs . , Ly

rekine” and Jell”. Lsoter wiriters have lied to contend with

whv conjused weaning of =zgsential error but have stated inat

3.

n cartain circumstances crror mnakes a contract void

Judicial opinion has salso shown ambivalence, Lord Justice
tlerk nope thought that the elfect of arror om a dead in favour
of an onerous &nd buna fide third party was "a very serious
vuestion, but ig .t raised, ! think, in the pregsent uHSG".i
Lord beas considered itha eifect of egsautinl wrror on a deed
in tor e indicating tuwt trounsrer to a hona fide singular

5.

guucessorr wight be o bar to reduction

The trend of authorities is to indicate that iLle contract
is void. There are dfcta to thig atrfect in Urieve v. “iloon
in 1933 which are of particular value necause the distinction
baetween void und voidnble is aporaciatedb. ~hen both parties
were/

l. Stair 1.10.13.
O rskey, Inste J¢l.16; .01l, _Juvun. l.J13; Bell, - rinc., nari.
11; vide Bankt. 1.470,63.

3. Glvag, pp. 441=2; J.J. Gow, ".:istake and rror'", (1y52) 1
Int. « Conp, Lele 472 al pe4793 talker, .riuciples, p.'it5,
rrofessor mith has tendsd to arzue that the contraet is
voidable, in so0 far as he rocogltilsass thb cen~spt o void-

ahility. .. adth, "Trror in ohe contish Lew of fon-
treet”, 1955 L. ... 507; ith, chort Cuwimentary, pp.e 810,
814 2t 824.

. .clouechy . it Indoe (13%3) 1t J. 315 n% 5.316.

L uart's Y'rs. v. ldart (1875) 3 . 152,

. (Llo23) 6 . .- 'e 543 at 5.549 oer L, uringletie; 553 at
rJhf) nor o vord wyndford.

ey

[ean Ny
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4o ounder susential ar-or, Lord ialoch deasoribad thelr deed
A% voidl. A-ain, when nartias =nt=vrad a chartersarty of a ship
which wag not in :xistance at the date of the contract, Lord
Young thought, "the contract consequently was void altojether
froem fhe bheginning, and never care into oncvaticn at nll"?.

In gunlop v. grooksnanks in 17523, *orbes wrote to John

sunlop for cargo. is letter was iu the plural "we etec." and
induced bHunlop Lo thin- that the contrzct would be with a
sartnarsnip of Forbes 2nd Crookshank with whom nunlop had had
a previous desling. [orbes bzcawse insolvent and Lunlop could
aot prove that . rookshank was .orbas' partn:r. The cargo had
b29n bought from orbes by _ruvokshanks, Jop znd several others
in whoge hands Junlor had arrae tad. Ia =2 zction of multiple-
poinding the court found fthat tha nropert:; in the soods had ot
passed from Lunloy wad found Srookshanks liable to vay Dunlop
for ihg srice of goods bouzht by Crook.:hanks from Jop as
corbes! acent, laaving rookshanks with s action of ralief
ayaingt Jop. ‘e su;sest that error #s to who the othar
contracting party is would, 1.. & sala ou eredit, he arror in
substantialibus4. Mls error wes inducad by feaud, and that

-

1Traud al{feetod a third narty purchsser ol the :rcods. It would

e

follow itkat ihe contrsct batween tunlop ~1¢l Jorbas was void.

The clearest case of esseniial srror rendering a contract
void is _orrisson v. _cburtson s ¥ sold cows to ¥ balleving

nim to vYe 4. X rslied un the 09d c¢radit of . Y =0ld ihe

cows/

1. J.arecer v, apnstruther's Trst., (1%71) 9 .. 61 2t p.653; on
appeai, (1 ) ].j e ‘(H-;\:-)—3no

2 _ibgon ¢ ierr v. inhiv "iercraig" vo. Litd. (1396) 24 .. 91
at p.”9. The caue was lscided on another (round. If
parties tcke the risk of existence of a certain state of
arlfairs, ihere is ;.0 essential error. iLuudgr-.mall v,
~inloch's ‘rs., 1917 .C. 307. <he Uale of woods fAet 193,
8.6, provides for a contrsct of sale being void in cartain
circungtaiices whare gcods have sorisred.

3¢ e 4879. c¢p owmith, short conentary, p.37Zl, who adopts a
diiTereut view of ile case,

4., In the Institutional writere' sense.

e 1SLL .. 332
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cows Yo 4, whu purchased in good faith., X sued A for ielivery
ol the cows or for cayrnt, Jhiis crse involved ot only
assential error as tou the psrson with whom one was contracting,

bus also the affect of such arror Laving been induced by ‘he

fraud of Y.

the neriff !ubstitute was clevar that error -ith regard
to the identity of a supposed purchzser in the cuse of a sale
sn eredit waa error in suvstantials winich prevented consent.
raud inducin suct erivor id not make it cesse to he such
arror. “here was no contrect, no uveaawier ondl uo title to
retransfor. ‘the “hoerirf bepute reveraed the finding of the
oheriff _uustitute un.: the puarcusr :sppecled to e Tirst
pivision. he ivieion held %hat tiers eed 0ren no cuntract
of sale botween X and ¥, - =3 ¢ rosult ¥ ocould give ao
title o ae. It nas subsesuently been observed tiat ihe ratio

¢i the cese wvas that where wvas ssgntial cerror ce to the
identity of the purchaser end the ontriet of sule waa thore-
fore void. 1f a sellur decides to 2ll to a porson on his
prenises wiw _ives a I:lase anume, the contrar: 1u not volid.

If a ciegue 1t .ng felse nane 1s naunded ovaer 1n ~rfurn for the

souds sold, iLhe contract will be voldable, having hean induced

Cy fraudl.

Jhe reasult is that we conuider 1t %o bo he law that a
contraet induced by ousauntisl orror, in the sanse that that
ohrasa is used by lastitutiovnal vritars, is void, o the
agsantial srror is induced by frsud, she contract is likewise
void., It stould follow, but there is 5o ¢lear authocrity on
this point, Gthat vsseautial error induced by iiuiocent mis-
ravrescutation will render itife contract vold.

~

It remsinse to consider the effect of innocentz misrepragont-
ation which does not induce as:entianl error. liecause inunocent
misresres-utation is a comparatively racent introduction into
“ects/

1. iacleod v. kerr, 1965 .C, 253.
2. TInnocont' is used in the sense of non-fraujulent, i.o.
including nejligent zisvervesonutaticon.
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seobo law, its efect i nol coasiderved by the Instit tional
writers. <loag utated, "A contr.ct, it is submitt=d, is
voidable i inluc=d by nisrepres atution, whethor thet nig-
reor2agrntation is nale innocently or fraudulcntly"l. It is
Agnificant that ne citoes no nuthority for the voidable
characteristic of innocent misrepras-:itation and that in his
firat =2dition he wus morre w:s8itaat about tais vi w of the 1aw2.
frofes or alkoer has stated thwedt inwnociot misreoresent-
stion vanders hhe contract induced voldainls unl-us vho
algrepressoiativn producsd such errer oo wholly %o exclule

true consent, whe. sl contr ¢t is voidj. “ire authoritizg

cited, howaevoer, Ju noi dirucetly support this reposition.

“here 18 no veported case in wiich the affesct of
iniocoent misreprssentation on tiird vartizs hns baan con-
gidered.

o determing the nature of the invalidlity it is necessary ‘
w0 look at otuuwr factors. ‘the starting point is Lord riclaren's
observation that '"'here a pursuar oqly dasires to set aside a
contract of gals oa the ground of immcnant misrapresentations
n= may obtain relief, but ouly oi: contition of making

~autitutio ia inteﬁrum”4. Ao authority was cited but the

docision of the :ouse of lLowis in Goyd . Forrest v. Glaspow
-
snd Gouti Jostarn 1y, 0. 18 now suthority for that proposition,

I rastitutio in integrum is iupossible, sne coutract cannot be

raduced., ihis must @esn thet 2 contract indueed by innocent
misrepresentation is reducible or voidable; it is not null ab

initio/

1. 'J].Occ (cud ed, g, p.4-7].-
2. Glosg (lst »d.), p.521.
3. Erinciples, p.537; Civil emedies, ,.153.

4, annars v, .hiuenbui e 171 at pe.l70.
5- 5 .(Ka (l .L.
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initio or voidl. This viaw bhas th2 suovort of lord rasidont
lyde” a1l It is in acrordance rith the orineiple that
innocont nisrepresentation aay induce consent but ned uot
zxclude cons=nt,

Fraud

#8 may ba expected, fraud has zn carly history as a
sround for challinge of a dwed3. It is mentions4d by ialfour?,
;pctiswoodeb anAd Hopeb. “he cottisiy Farliamsnt used fraud

7

a8 a grouni itor reduction of infoftro-nts’. Fraud was fre:uent-—
ly pled uL-fore %ha Court of iassion”,

The inditial difficulty is deciding what was considered
to be fraud. sell aaw & distinction betwuen two types of
frawts

"iienca the -listinction of fraud into that 'quod causan

dedit contractui' -nid that 'gued fantu - iu contractun
incidit'. sraud of the fermer “ind annuls the contract;
fraud of the lattar sosciss zivas only sn action for
regtitution or damages"g.

ils/

l. s similar rulo on gestitutio in int2grum zspplics to iraud-
ul mi% ropresentations. Crahem ve estern dank (186G4) 2 i
$59; sestern sapk of scotland v. :ddie (L1267) % ile (fela) el
souldsworth v. Uity of ulasgow bank (19749) ¢ v, 1164; (1890)

T e (Helis) 53; lenneng v. ity of Glaggow usank (1£79) 6 ..

(Helia) 693 althou:zh in considerin; whetnur restitution is
possible thoers ooy be a diiference between the offoct of
fraudulant renres~ntotions cnd immocont renresentations.
spanc : ve crawford, 1339 ...ve (#.L.) 52. 1t is settled
that o contriet induced by fraud iz veidavle.

e vweastville Shiopirs t'n, v, Abram “teanship (o., 1572 .C. 571
at p.580 (o0a appsal, 1923 [ .C. (ienL.) €8). It is olear that
nis Lordshipy w-g gongidering =s 2ntial orror, in lord
atson's cenne, which had baen induc:d by innocant mis-
represautation.

S ‘il_lia,f._z urg sunnpincburzh (14743) f.d.ie 1,83 ha Ling v. Jemes
Herin. (1501) ~.0.¢. 111,147,

4, osalfour, vol.l, p.l&3,

5. opotiswecode, p.htl.

e liope, vol.l, 0,142,

Te 1H%H c.H0.  ofevs 111,41%; 101 .34, "o .« vII,66 and

{\”p- :.)7“:'19.
B, e 4857 €1 sBeqg.
Je -9ll, _OLLs lefbZ.
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liis use of the word "annuls" should not be equated to
"void", despite 5ell's own use of the word '"void" on the
erfect of fraus dams causam contractu;l. bell 18 cloar that

the consent is "revocable" and not avallable against bona fide
purchaserez. 8ell's distinction is criticised by Lord Mclaren
in his notes to the passage and it is doubted by Gloag3. Lord
Thurlow suggested a distinction betw2en l:gal fraud and ron-

legal fraud4 but this "dogwatic assertion had no justifica-
tion"5.

‘“he truth is that fraud was given 7 wide mnaning., Under
the heading "Fraud" iorison reports 6% casee6. The actings
treated ss fraudulent ar: diverse and classification is
difficult7. ‘e consider, however, that sllega‘ions of
fraudulent representation and concealnant account for 19
caues, contra-ts by insclvents 26, and allegations of facility
10. A balaice of 9 cases involve various undorhand dealings
which do not readily fit these categories, A further 5 are not
concerred with frauds. This analysis duves not show the
relative frequency of types of cases, for :.orison reports
only a minut2 fraction ci the cases before the Jourtg. It
does show that fraud hnd a wide moaning. |

In some cases there is proof of traudulent intentlo, but

clear/

1. 22._ Citl 1,)16.

2, LUp, eit. 1,261; 1,316,

3, Gloag, p.479.

4, Ulphinstone v. uvampbell (17:7) % raton T7 at p.83.

5 ele Gibb, Law from over the -order (1950), p.39,

6. 1. 4357 et seq. anud Appendix. ases iuvolving fraud are
also reported und:r oihsr hoeadings. Sec srown's Lynovsis
8.V. "Fraud".

T« tviorison clausifiad und.r 13 headings. e wide ygrounds
stated by pursuers co:bined with the bravity of the report
of the Jourt's decision runke analysis difficult.

8, ‘'his produces a total of 69 s one case iy in two catezories.

9. ihe egister of ;icts and Docreas 1542-1659 in eqxister
ifouse comprises €607 vols.; the egister for Dalrymple,
hurie and ilackengzie's ofiices fron 1661=1%1" comnrises
79695 vols. [Ch,T,y14,728.76].

10. 2.ge ifuulop v, crookshaiks ate. (17%2) =, 4879; chrysties
v, iruirnoims (1742) . 1806.
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clear proof of deceit did not always amount to proof of fraud.
4 misstatencut by a luandlord cof the rent which he had previouse—
ly obtained did wnot result ia a veduction ol a lator tack,
some of the horus feelln: that iiis would open "tuo larie a
igor to guarrel tuclks of any kind"l. une charactorigtic is a
tendency to inifer fraudz. o clezar indicetion is iiven of
those ' ircumstances in which fraudul-ut intent must be proved
anl those in which it may be inferred. cankton provides a )
useful list of the circumustunces in which fraud is inferredj.
A counmon feature is that, on iLbhe whole, *hey would be d~alt
with today other than by the common l'w of fraud. 7wo
inportant cate;ories, namely transactions with weal: p-rsons
@11 with insolveants, nave daveloped their special rules.

It is doubtful if" it is possible to be more precise than
,rskina's definition of fraud as "a aacninstion or contrivance

to deceive"4 >

y which 1s reminiscent of the Civilian definition
and similar to fothierG. t“his type of J¢efinition has been

characterised ~s the "shotgun, or rathor shrapnel" definition
of frrud7

description it was ths approach of the scouiish Courts. hat

s but whatever criticism may be implied in that

is rot to say that fraud should always have the saine affect on
a contract. Hven Lilliston, who shows a tendency to treat
invalid coutra - ts as voidable, recogniscd that:
"Fraud may induce a purson to assent to do something

wirich he would not otherwise have done, or it may induce

him to believe that th~ act which h=2 does iy somgthing

other than it actually is. In the first case, the act

of Lhke delrauded psrson is opsrative bthough voidable;

in the second case, tha zct of the afrauded u.rson is

void/

oisbet v. <imnamird (1698) .. 4872.

defe Coses in Horison's 41 section.

:iﬁahkt-, 1.259.66.

WrSk., InSt. III-lolb.

_:)la- 4-301.2 Hnd 3.

.. Jothier, Law of Ubligations (1506 trans. ... ‘vans),
p.}?8.

Vide ii.u. Gre2en, "iroud, Undue lufluence ond wntal
Incompeteney" (1943) 4% Coluvbia taw ceview, 176 ot n.
179.

d VAT A4a Ui N e
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void, bacause he does ot wnow he is :loing, and does not
intend to do, this act"l

If B3l) had seern a :listinction, uoi between *he iwo types
of fraud he rofers to, but betwesn frnud which roduced sub-
stantial crror aud fraud which did not, = clarificatlon of tha
liw would have rasulted. ile treatront of fraud and ¢rror
was, however, incongistont with this ap;ruach2.

Befors we consicer the catagorinss of fraud twoe guueral

&

obgarvationys musgt be nade.

fraud oust induce th= contract. if a jparty rolies on his
own Jjudgnunt and not on a fulse represe.itation, tiwre is rno
relevant case of frauda. isikewige 1T o folse representation
is mude to X, who then liscovurs the truth, but persists in
entoring the contruct, there is not dolus gui dat locum

conE;actui4. If a false representation is made to an employce

cf a company, and the contruct is male by the ccmpany, those
facts by thewmselvis ars insufficiont to show that the
repragentation induced the cnntracts. ‘here is a suggaestion
that the problam of inducenent should be vi-wed objective1y6.
Thus a party is uot able to found oa & representation which is
"flimay aiid transparent ug wall as aeheral"7.

It becama settled that fraud to be rolevantly averred must
. 2 o
be axpressed in specific aver@ments . The msre use of the
word/

1, Williston, sec. 1488,

2. Bell, Comm. 1,3l6.

5. .cbellan v. Gibson (1843%) 5 . 103%2.

4. Irvine v. iirkpatricl (1850) 7 3ell 186 at p.”3% pur L.
,rou5ham.

e Gamage Ltd., v. Charlogwortin's drst,, 1410 L. P57

’t D 26? o ‘e z,‘innf:",‘al‘.

« 1lbid,, p.268 pur L. Johnstun.
. Tbid y D269,
8. uhaddou v. Latrick (1%52) 24 Jd. 53 ut p.335H vor ik

Fullsrton; Halilidav v. scrigcn (1857) 19 5. 929 at p.931
r lie Ardmillang Quruor v. Junnock's ra. (11364) 2 ..,
505 t p.»12 per L, kinloch. It probably predates these

5.

‘W .

[l IS

-]
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word "fraud" is insufficientl nor can fraud b: averred by
innuendoa. "'e must kuiow precisely wnat ihe things are, and
winat the acts ave which are allezed. ihat was 1it?7 i:id he

nod, or wink, or what was it tiiat led them to believe"B.

Although fraud had a wide neaning it can be tr ated in
toree categories, fraudulant misrepreseustetion, fraululiont
concealm:nt, and a residual, much igurored cate;orr, of unfair
activities.

Frauduloent iisrepressuntation

4 fraudulent misrepresent:tion 1s the wmost obvious and
dirset wetuod of cormualiting fraud. Aftar Stair ther: ara sgone
clear instances of contracts not boing onforced bacaus» of
fraudulent representations mivte prior to the contrac-t. 4
contract on sharing inh ritsnce was reduced bacause of a false
stetenrnt about the nature of tLhe inheritance4. Property did
not pass und:r a contract of sale which was induced by a false
stuterieant as to who a contracting party wass. Property did
not pass undaer a contract of sale which was induced by the
forged signature c¢f an acceptor of a bill of exchanges. he
result of a false statemunt by a seller about the riding
+ualities of a horse was that ihe _ourt ordered the seller
to take back the horse, restore ihe srice with interest and
pay for the horse's keep wlille in the possession of the
purchaser7. 4 misstatement by a potential insured of the
t.rms of insurance obtainable elsewhzre was held to be a fraud

and/

l. Smith v. vatt's wrs, (1854) 16 », 3725 Gil
(1856) 1% u. GT7 at p.0B4A naer t.i'e fciiel
0, V. nennedy (1874) 1 e 1131, at p.ll135 g Lere Inglis.

2 CTTlesgie v. _ussel, supra, st p.682 p-r L./. tic.eill,

5. Lrummond's Irs. v. .elvilla (1861) 23 7, 450 at p.463 per
L.:. iiciielll, ecihioned 1in a:i ''polish case later in the sanme
year: lalters v. iorgan, 3 e G. . & J. T1% nt p.723 ner
L.C, ‘mwpbell - "a nod or @ wink, or a shale of the head,
or a snile”.

. sallantyne v, Hellson (1652) 1. 4891,

. Juulop v. crookshanks 21752 e 4879,

losple v. Rugsel
; hrenhacher &

curistie v, rairholms (1748) 1. 4896,

——
1
~

2) ilurme 69%,

ceddis ve idlroy (1
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end resultzd in th setting aside ci =« contract of insuranvel.

“he latt=r half of the ninetoenth century saw ‘iscussic: of
“3
o

bia oxteut to which luel of honist u2lief was {rauld” . iroifessor
tt+luoag ccusidered that the [ accral teoad of cottish Jdecisions
was rellacted in the nplish case of _erry v. iuek”. lord
ilerschell's dictum in that ca394 nas o¥ton be:n gquoted and,
indced, sometines as it it wire tha sole content o the ilcots
law of )raudb. If this were so it would ne o rerartadble result,

4

nrry v, reek was o oqdecisiocd i the g lish cosmon law of

, C s : . b ]
deceit -uul in equity fraud had a rmuch wider weaning .  Lord

Hardwicke's famous Judgront in arl of ‘histerfiecld v, Janssen7

ig rmwore in accordance with the cuarly Scottish troatwment of
fraud vut, @s will be shown latur, the aguitaole use of ‘raud
in ‘nglaand ig wider whan fhe cots concapt of fraud,

Fraudulant Coricealsnnt

L

"Lonrcoalre nt" in thils seuge moans @iliner. 1t b to o he
vistinguistiod frow concealm nut whicih is an aspect of wis-
represautation, o,g. covaring over tne defects in oropsarty sold,
or waking seconduand machin-s napprar %o be nawg. Hownvar
diffiicult it may be to distin_uish betw.en ineqn, {ailure to
iisclose defocts and fraudulnt ndgrecrascutation are diffarentg.

some/

lo oibballd v. (il (1814) 2 dow 263, & difficuld decision to

und~stand b:cause the wmigreoros< tatics did not aiiact

tiie nature o’ the risk.

vestern Bank of Lecotland v. Addie (1865) 3 &, 499; (1:67) 5

e (iehe) 03 sruwnlie v, illor (127%) 5 4. 1076 at p.1l091

s r L. Shand; (10507 7 e (liebe) 66 at po79 nor L. Blackburn;

Laeg v. dod (1:832) 9 . #07.

Y. (L.89) 14 ipu. tas. 5373 Gloag, p.473.

4. At p.374.

5e rsk, (rines. (7lst <d.), 1p.791 (a sasiage wiich is nobine'o
adlition,

O, :octon v. sord ashburton {10141 o o G%2 st pp. Y4.=57 p.r
Jlscount tnldniig, et

T. (17.0) 7 vas. ane 105, 195=T.

Y. ulbison ve Jdabional cnsh e digher (0e, 1UZH 0. B0

G. Vide ‘roatch v. Joubins (1265) 4 .. 1020 ot ».1032, e
Let'e clioill.

hS)
®
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some of the warly cases in which fraud was pled succaess-
fully involved concealmant of knowledéel. In one case, which
~ould not now be followed, tha defender failed to iunfurm the
sursuer of & defect in a ship known to the defender. The
derect wns that the ship was leaking. 4 contract for sale cf
tiie ship was reduced on the grounds that the deignder was undar
a duty to explai: the dei=z-t to the pursuar2.

It was settlaed that for concealient to be relevant there
must be a duty to disclosej. “or example, a sellar of proporty
is under no duty to disclose i:is nrevious dif ‘iculties in
gellin;, at the price now asked4; nor is & craditor hound to
volunteer information on the debtor's account to a potential

5

cautioner”, nor a person s<2king a job bound to disclose a

previous dismissalé.

A duty to disclose existe in contracte uberrimac fidei and
in fiduciary raglationships. Ais the lew has doveloped it will
not often be uecessary to found ou fraudulent concealm:ut in

such circucstances. ‘thare is, however, one category in which
fraudulent concealm:nt is still rel.vant albeit that, in
accordance with the ~arly law, the fraud may be inferred. That
category 1is contra:ts by insolvents.

In orison's Dictionary, transactions by insolvant nersons
form the largest class of reported cases on fraud. Kames
described the cnallenge of dscis by insolvents as being on the
basis of "a covenant procured by deceit that amounts not

to/

1. #ood v. Baird (1696) M. 4860; Houzs v. liogg (1749) . 4862;
Dickson v. Graham (1671) i, 4870; cp. corison v. Boswall,
1801 tume 679, atffd. (1212) 5 Paton 64G; Paterson .. CO. V.
Allan (1:01) .ume 681,

2. Duthie v. Carnegie, Jan 21, 1815 F.U.

3, J1rvine v. KiFE'§¥?1ck (1850) 7 3ell 186 at p.?3%2 per L.
srouzham; Broatch v. Jenkins, supra.

4, Irvine v. Kirkpatrick, su ra, at p.”32 per L. srougham,

. Young v. Clydesdal- lank 49) 17 +. 231; Loyal lank v.
Gr-enshields, 1914 '.C. 259.

6.

walker v. Greeunock & bistrict Combinatiou iiospital ioard,
1951 R 764, '
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to fraud"l, but thiis is inconsistent with the authoritias,
Pho Bankruptcy Act 1621 hail consider—d tte proovlem of
insolvents' ccntracts to b= one ol "fraudl nmalice and false-
froode" :ind she sankruptey ict 16956 rererrel to "iraudfull
alienations" and "frauds and abuses"2. The tachnicalities
ol ba:skruptey law wor: to take these ideas ul trsud on a
sath far remov+:d from that on whiich it be.an, but its origins
ars shown in the currcut use of the torm "fraudul:zxnt prefe2roacal.

fhe Sankruptecy Act 1621 was ia somu respects & dolective
statute. he result wos the developnent of the comnmon lew of
ba:kruptey after the act. he et did not extend to posterior
creditors, but tiis dafect wzg overcomce by an application of
L2 comnon law whicn 4id zot Tavour a "contrivance betwixt
the faittinr 2rnd son, which did easnare the credilors who
coitinued to trada"3. Phat decision obvicusly was thouzht to
ve iwmportant bicause tue lords ordalned it to be "iugerted in
ihe bools of sederunt, to be a leading cauwee (sic) in all tinme
coming",., It was followed by a s»ri:s of decisions in which
deeds to relatives weras held to have bean granted in deifraud or
posterior creditors4. The facts iuferred a presumptive fraud.
Ubviously limitations hzd to be placed on this doctrine. 'he
prosunption was not applied when the dced was onurous5 and
security to a creditor was not reduc:d when the granter was not
notour bankruptG.

A/

1. ¥Yames, .rinciovles of quity, p.:9.

2. ‘Phe 1696 ict was rasg..ed bocaune of defects i the definition
ol notour ba.kruptcy shown in .oncreif v. iockburn (1694) i,
1054 (Bell, Comnm. II.192). ‘the development o1 the common law
of fresudul:nt preference is explained by Bell, lomn. 1I1.2720
ot seq. 08t of the developm'nt is after 1696,  lrior to
1296 alienations by a :lebtor ommium bonorum wore troated s
fraudul:nt, Uoe 1. 499 20 3:G.

3, Creditors of John :olloet v. Pollock (1669) k. 4909,

4, Ltraet v. Jason (1&75T'h. 49113 eid v. ~id (1673) {.. 4973;
Glailr ve silson (1677) . 4927; (rditors 51 Jillian obertocn
Ve iis ciiildren (loss, i, 4979,

5o :oul v, vavidson (1644 « 4329. 1. ivorison Ghe date is nis-
orinted as 1694. o ountainhall's uacisions, vol.l, p.277.

6. itreditors of Carloury . :alyurds v. Lor: iersington (1694) i,

4529,
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4 penaral principle that it was i1raudulent jor an

insolvaut person to trule emerg:d iror irince v. ‘allat in

16801. It & sorson who was absolutely i.asolvent purchiasad
sovds, the sale would oe cocue d, bhut the transaction was not
tee2ated as null ab initio, because tie ifraudulent purchaser
could truasfor a good title to a t.ird narty. This "albeit
tuat be & sinzgls decision™ was follow:d in 17152, und in

In<lis v. _oyal Ben'r in 1736- it was hald firat thore was a
presumctive frawl i7 a erson toow delivery of goods three
days nefore his cessio tonorum. After cossio a nerson should

iisclose uis circumstauces to anyone «ith whom ne traded4.

In Inglis the purchaser had bhian ignorant of his iasolvency.
The ides Lbat a ;orson who knew he was ingsolvont should rnot

[
trade was applied”’. "To purchase goods in actu proximo of
beconing bankrupt, withogt proap:ct or purpose to pay the
price, is a yross cheat" . 1ln one case the Lords found such

7

a trangaction "voild and null"', This was an unfortunate

oxpression. That .uchh a transaction was reducible but not ‘
. g e , 5
void had baen recognieed in irines v. Pallat™. l
This developri:nt wis halted oy Lhe tiouse of Lords. Tue
presumption of .raud arisin; from goods supnlicd within thr.e
days prior to hankruptcy was declared not to be a vositive rule

of/

1. (1680) i, 4932,

2. .ain v. tha . saper of the eishhouss of Glas.ow (1T15) M,
1934, |

3, (1736) .i. 493%6.

4. lorbus v, cain, o oo, (1752) . 4937,

S. Cr.ditors of Jon: -obsrtso: v. Udniazss (1797) . 4941;
~cnav ve rorsyth (1758) i, 4934; .nndiean . o, v,
croditors of Gavin cempt (1796) . 4447,

CnaV Ve S0rsrsh, surra.

”
Oe

7. .andiean . lUc, v, r2diturs of Gavin .empt, supr:,
f.Luprad Upe Tefey Jint., 3.2.83 who showe ¢ sindilav

contusion vitich is pointed out by cieren ia null,
Lonme.e 1,309, note 1. .e also 'rsk. 3.3.% azid Lo-d
Ivory's notes to iLhut pasgsage.
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of icots lawl. e cag

e nlsu limitad the itdoa that iasnlvent
poereoerg stwuld ot trade, sun idea which wag given a rurtier
blow Hy Bell wio +qescribed 1t a8 "inconsistont with an
mdvasvad heate of cowmerce"g. 8 1f trat weare not a sufficicunt
zlteration of ‘cots law, fLhe rnge 1s ramarknohle for the intro-
duction i the oung nglich doctrine of stoprage iu transitu

o

whiiol tpord Srurlow comneaivaed wo o Meorteiauly now a part of

the law of snglend, =:1d L andecstand it to b2 the law likewise

in cotlaud"”. !

The sresunption of fr ud in trode w:thia throe days of
bankruptecy was :ifectively -eplaced oy & rula Lthat a bankrupt
who h=d vresolved tc pive up business, siionld not continus to
trade. cods ¢ livered to him atter his resolution were
rgtored to the seller4. ‘o long ss a o:rson entartained the
hope, though delusive, of ultimately retriaving his lossos, he
might continue to trade. After a resolution to declare failure
then to take delivery of iteus "without a prospect n~ven of being%

able to pay, would have bLoeen, ... @ dishonest act and unavail-

5

able either to him or his croditors®-.

Lord President Inglis had doubts about whether a buyer,
cornseious of uis insolvency, but n0t yet sequestrated, had a
duty to raject poods which ware delivered, although he
certainly had a right to rejectG. This doubt was not shared

by/

1. Allan Steuart ¢ Comnany v. .reditors of Jaies tein (1788§
3 raton 191 (which is preferabls to the report at li. 4949).
Gow, p.137, states the onresumntion as if it were s8till part
cif ecots law. 2 also statass tuat tie erfset of the pre-
surption i3 to ske a contract of sale void, sed gquserec.

2. tomm. 1,265.
3« 1bBi1d., Bt P.196,
4., Carncpie . Co. ve nubtehdison, 1815 Ewee 704, sal g:e earlier

doubts on ability of barnkrupt to 2ccept delivery in itein
v- HutCE:iSOn, 16 iiOVo, ]..)1'\.‘ .‘.(;o .

5. bBrown v. -atgon, 1816 tume T0G.
6. Udookor & CO, V. ilne (197C) 9 ve 314 : ¢ p.319; ahirenbacher

& 0. Ve nonnody (1874) 1 7. 1131 =t 0.11535. Ia iooknr he
Jiscugses an insolvent, who could b distinguishsed from a
persorn in contemplation of bankruntey, but in shrenbuch.r
there is ao doubt that the latvter is in vioew, {hose
dscisions raterially zffect sell's treati:nt of this topic:
ouiiMa 1,26&).
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there is no reason why the _oods i% supplics should be
rajected on the dooratep by the hHuy:r because immediately
prior to delivery he ha! decided to petition for his own
secuastration.

vesplite one curious case1 it is thought that the ;eneral
rule would be adhered to that tha fraud makes the contract
voidable?. the peculiarity is tnat fraud may occur not only
at the time the contract is cut:red into but also afte~ ths
contract is entersd into. Un sequestration and appointment
¢f a trustee, tho trustes can acquire no o2ottarc title than

3

tie bankrupt. In one case” doubts were exprnassed on whether
the appointuent c¢i a trustee rii;ht not bar a sell:ir {from
recovering goods in the hands oi the ba:nkrupt. It is thou:.ht,
however, that anoth:r princinl:s may be referrs:d to, namely
that the trustee caruiot take advanta e of th: barkrupt's

fraud4. turthaermore, the truste: acquires his title retro-

snectively to the date of the first deliVuFaHCQS. ‘‘h=zre is,
therefore, a limited time in which the iusolvent could transfer
property to 2 third party, but it is thought that a transfer

to a bona fide onecrcvus third party would bea e)fectiveG.
Y

Unfair/

l. iatt v. Pindlay (1246) =5 o, 529; coumented on in iichmond
v., ' ailton 118§4) 16 ». 403.

2. dichmond v. ipailton, supra; sSell, Comm. 1,764; cp. a case
¢f frsudulent misreprea:ntation on intention to pay --
Lern. Uarmage v, Dlarlagwortia's irs,., 1910 .. 257 at
p.266 per .. viinnear; pp. 267 and 269 por L. Johnston,

Ze e.. Lamaia@ V. harlesworth's ‘ras,, supra.

4. Vide Gloa;, --.537. ) .

5. uJankruptey (icotlaund) act 1913, ss. 97, 2% and 29,

6. Vhere are also the posgsibilitics (a) tat sequestration

will not ve awarded, or, if it is, (b) trat no trustee
will be appoianted: Lcot. Low Com, viemo. LO. 16 (Uov.
1971), p.17; .ei. Gilbey td. v. :irarchitti, 1549 o.: .0,
(sotes) 1%. Cean a trird party be bona fide after the
recor .ing o! an sasbhreviate of senquostration in the

o isters of inhibitions and adjudications a2nd intiration
in t&e dinburgi: and London Gazettes, all in t:rms of
s.44, sairkruptey (ocoutland) Act 19139




Unfair activities - the residual category

The gencral nature of %he Jeots law of fraud meams that
theve ara situations which cannot reasonably be dasgscribed as
friuudulent misrepresentations or conceealuants, bsut wnich are,
nevertheless, :achinations or contrivances which deccive. 7The
tendency has been ror such instances to develop special rulaes
and for their orizins to be forgotten. Thus gratuitous alien-
ations or Traudtulent preferances by iusolvent persons represcat
part of the lie of bpaniruptey with little need to rely on
prisnciples of fraud applisd in other sphares, Likewise a
coimmon type of fraud was, at one time, devices practised on
tacile pHrSOﬁSl. Thero is now the doctrine of facility and
circumvention, the history of wiich is traced later. {ome
instzncas of traud nay be regarded now as cxamples of situations
contrary to public policy althou;h that concept davelopad at a
later date than fraud. An example of such an offaspring aay be
pacta contra fidem tabglgrqu. finothar, nore recent, cxample

is an agreement between a director amnl manager of a company
to :divide between then a swua of money baelonging to the share-

holdars3. Cne may regard the agr:s2rent as being contra bonos

mores as, apparvently, did the nmajority of the Court, but
sgually one can support Lord Mclaren's reference to it as
"g tishonest asttempt to defraud a third peraon"4.

One can point to an instance of fraud in the unfair
conduct of public auctions.

".ee 1f the exposer <nploys somebody ~=lse to bid for
nim under a disguise, that is to say, puts forward a white
bonnet for the purpose of running up the price agalinat the
public, that is plainly fraud, and a sale effected under
such circumstances cannot stand. +ha sale must be reduced,
and the party bidding in compotition with the white bonnet
preferred/

1. i 4954-4956; 4962-4967.

2. discussed infra,

3. Laughland v. ipillar, bLaughlesnd . Co, (1504) 6 . 413,
4, tpoid,, pP.4l17.




pretferyrad, 1f e chceose, Lo il subjeet ot iis first
bid"l.

This gsitustion nust be distingiuished fronm purchase in
braacin of fiduciary duty, 1n which casze the sale is voidable,
although thar: is no fraud, but tha titla to chiallenge the
purchase 1s confined to the beneficiarics to whom the duty

is owedz.

espite the wide nature of :cots fraud, the "nglish use
of fraud in oquity is even wider. In lLecctland, breach of
fiduelary duty and fraud are distinguishable. In 'ngland
breach of fiduclary duty is sometimes regarded as a type of
fraud in aquity3. “his has led in -cotland to the adoption
of the 'nglish term "fraud on nincrity" in relation to
oppression of shareholders., In 'nglish law this use of
"fraud" has a meaninyg wider than deceit or dishonesty, and

has a ncaning nearer abuse of power4.

The danger of relyin: on ‘nglish terminology is shown
in Harris v. 4. harris Ltd.s. OUne shareholdar challenged a
resolution passed by tie majority. The Lord Crdinary co:i-

sidered whethor the resolution was fraudulent anmd applied
the test of whether it was so opprossiva and extravagant
that no :raeasonable wan could consider it to be for the banefit
i the coumcany. wn appeal Lords !‘unt2r &nd Anderson ap.lied
& similar criterion. Lord tlurray, nowever, usrotested and said:-
"l am of opinion that the true test to be applied is
0t whetnaer the pursusr has or has uot established that
the/

1. Shiell v. Guthrie's irs, (1874) 1 .. 1083 at p.l0%Y per
.. luglis.
Yo ihiell v. Guthrie's “rs., supra, at p.1l092 per .i'. Inglis;
Tizht v. suchanan, 1917 (.C. 13 88p. per L. .rerrington
at pp. © ,_56. argach of fiduciary duty is <Ziscussed

supra.
3. Feeton and Lheridan, pp. 536 el seq,
4, lL.oJi. Gower, ihe trinciples .f sodern Cooiany Law (3rd =d.,

1969), pp. 564, 566.  ¢p. ~xanplos oo doctrine fu ralmor's
: (7ist ed., 1yt3), pp. 504 2% seq.
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rrs o vory calilty oD fraad La s coroon 1w
s:msey I =adopt »s tne true tost a 1.bor shandnrl of
conduct, wrather thay wars or were ol . in besach of A
iiduneinry fuly to ﬂﬁ:.COuUﬂuy and itis congtituint sharae-

holiers"l.

Ha then analyse!l o coaaning of Yeawd in oy list law
auid showed sow the relsrince i o on, lish cagse taw bo YrQeocuaulent”
neant breact oi Iiduciary duty. '

Likewlise Lite ductrine o0: ‘fraadl ou 22 newsr! derives itis
Loruinolcegy frou ciianccery przetic: oand 1s ot related to
dis’nouest;}.2

there arve, thaevefor:, limitations to tia idesa that in
Leots loaw "reeul is iafisite". it in those linits there
ranains a residual power whiich is flexible e2nousir to ve used
to attack any "machination or contrivance to deceive™, aven
althouih it cannot be classifisd as a ronressutation or
concea}ment. tlie cate oriss of iraud should navar be
closad’.

Cffact/

l. At p.cU2, iis Lordship cquuated thp eots common law of
fraud to the mnglish sctioa for leceit. Sed nuaqre, oo
also vliver's Yrs, v. el "alker & -ong t-—inburuh)f;td.,
1948 ... .7 . 140 in which L, asckintosh fcllowad, -is lie as
hound to, th? najority viow,
Kaetou nand uhieridan, po. 365 et s2g,; vatehor v. laull
f1915] .. 372 at 1.378 o2r . tarker. cp. peconald v,
ccurizor (14574) 1 . 617 at p.8o= per L, scaves; J. 'cu41un,
Tuw ol ills =a:d '.uu-nssion (302 ad., 1394), ».1107 -
couments in yke'u .upolenent (173%4), p.?54.
Je  ofl iutﬂreﬂtluu oroblaw is whethoer dansgos mdr be

chbiain:d in deliet for all tyoeg 0f frauie. This iosu

nas tanded to be vbsecured by discussion of frauﬂ in

Lorns ol erry ve £rek.  In oaglaad o Court of  quity

could wuol zive danrages whichi is anclier censon f{or

g-utious ~afar-vea to uxlish authoritiss: vide rlangor

Ve uuW oabrero  huspruate ry (157%) 3 spp. @an. 1218-9

por L. ‘lackburn. e nooition woao offaetoad by stetute,

el . Geane oy sl e set 583 o iscuoresaotation

ot WI36T. L4 iz ocob o sreoaciste Lo odizcuss bhio ocattor

luxt_ roiira,.
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wffact of “raud on “vhird rarties

ita adon a riplex atti 2 toe the effact of fra
stalr adonted coriplex attitude to the effact of fraud
on singular successors, It was auw attituds much more cowplax
than necagpitated Ly tiie rogortad cas? law. If one iz:aores a

1 stailr's Ltreatment of fraud was

posainly iiconaistant pausage
that in h:-itable rights fraud is 0t relevant against
singular successors wno are not sartakers of tiie fraud; in
moveanle rig ts oaerous purchasess ara noly affeetad hy the
fraud of their authors; but iu persounal rights “ti'e fraud of
suthors is relevant against singular sucesssors, thouph not
partaking nor conscious »f %tue fraud, wnen they purchasad;
hacause assiguees are dut procurators, alhoit in ren gggg"?.

3

This digstinction was followed by Bazkton” and was urobably

A
first recoguised by the ~ourt in 1742°7.

Thn distinction an' autiority for it was discussed in
lrvine v. Upterbye in 17555. A dispute arcse in s multiple-~
poinding batween insurers and an oncrous assignee. The
asuignez plsaded that:

"Dolus auctoris non nocet successori ex titulo onaroso

prevails with us, in the case of one nurchasing a real
astate from a porson infeft, «r moveables wiich the seller
ueithier stole nor ot by rovbery, or of one purchasing hills
vof exchange for vulue; t:2 same rule nust obtain, by purity
of reason, in the case of a fair purchaser oi personal
ri;hts",

stailr, it waz argued, was repugiant to tha statute 1671 on

bankruptcy and the decisiocn in 1671 of Crichton v. Urichtone.

The/

Seair, 4,40,28,

4’40,?1- see alao l,’),ld; 4!35’19; 1,9’15-

Sankt.,y 1.25T7.59; 1.725%.05.

surden ve vhitefoord, 1742 lch. Dac. Fraud 11, It nad
earlisr b.en decided that an agosiguze wus affected by
some defanc:s plealable z2_ainst s suthor = Jcut v.
vout.omery (1GG3) it. 10,1573 Kceith and Glonkindio v.
Irvian (1635) 1. 10,195,

50 (l:_)ﬁ? Y 1715.

6. (1671) #i. 4286,

BN
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The iusurers argued tihat bhonis wera different from
thhe purchase of real astate, purchase of nmoveabdles and bills
0T axchange. In %he case of bonlds the rule was assignatus

utitur iure suctoris. Ltair and Bucden v. #hitefoordl were

in point. Crichtos: v. Jrichton could be distinguishod bocause

it cuncirned a real rizht. In th: result, the lords preferrecd
the insurers to the bond.

7@ matter wns rearyued in 1772. It wes ar:-ued that
wtailr and Bankton woare wrong, dbut without successz. Kames
thought the distinction was based on a misunderstanding of
the nature of assignstiocon in npair's time, bu!’ when ilames
wrote the law hLad been settledj.

£ rnultitude of reasons, but nong convincing, are suzgosted

ror tiie «distinction. iitair states that mseignees are but
procurators, albeit in re: suam. raud does nof% affect
gsingular successors as to feudal rigits "tie reszson whereof
is, to uwecure land rig hts, sud ithat the purchasers be not
disappointed”,., "Yat in moveables, purchasers are not
gquarrellable upon the fraud of tireir authors, if they did
purchase for an ocnasrous equivalent cause. “The reoason is,
bacause moveables must have a current course of trafric, and
the buyser is not to consider how the seller purchased, unless
it were by theft or violance, whilch the law a-counts as labes
reales, 1ollowing the subjoct to 2ll successors, otherwise
there wozld be thae ;reatest encourarenant to theft ani
n

.

[
is less explicit). srskine adopts Ctair's veasoningb. It

robbery Bankton adds nothing to this reasoning snd, indeed,

was argued for the insurers in lrvine v. wsterbye7 that
"thae/

1. Supra.

2. i1cuponells v. caraichasl & utacrs (1777) . 4974,

3. nrnawes, lucidations, pn. 13, li.

4. Inst. 4,40,21. opuilzie was a vitiu. reale - Hday v.
Leonard & Others, 1le€77 . 1lUZ286,

5. T‘Ej\a:kktug 1.2 7.59-

6. r8k., Inst., [11,5,10. c¢f. cimren's curious note in isgll,

Comm. 1.%09 tihat the Aoctrine of Gtair and Frskine is
" bsolete".
T. zupra.
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trun/

1. .uwvra.

2. 11V73) 3 . 107, ey setian wag Yzeed vt oon Leraeh of
woarranty acd on fraud in eatering laoto en insurance
contract.

%e vC¢oonullie v.e oraicinesl, supoay Iovine v. usterbyve, suosra,
migzht be suyggested,
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lany othor lieta support thds erQQSitionl.
~ later example of its opur::tion wnich received the
support of the louse of Lords is _rice . iierce Lti. v. Banb
y

of scotiand . . contract Ior sale of tinber wus induccd by

fraudulent mierapresc.aitations a to sclviney. “hird -artios
obtaincd a title to the tinb:r Yor v»lue and in good rfaith,
L0rd ualvosen observaedi-
"Hesecission o tne contract, however, cannot prejudice
tine rights of third varties unreviously acguired over the
cergo in good Jfaith, and for value ..."3.

Un appaal, lLord Fiancar atated:-

“The legal princlple is parfeoctly clear =nd bLayond
dispute. 1t is well settled law that a contract inituced
by freud is not void, dut voidaovle at thes option of the
party defrauded. In other words, it is valid until it is
rescinded. It followe that whaen third partics have acquired
rights in good iaith ar? for value, these rights are

indefeasible”4.

Lord ;sroesident unedin thouzsht that it was:
"trite law that o contract induced by fraud is voidable
r
and not void, and is iood uutil rescinded"”.

A more rzcent axampls of a third party zcquiring a rood

title desplits the fraud of .iis author is iaclzod v. Kerr6.

Althowh it is the gonarral rule that the contract induced
by fraud is wvoidavls an! znot veid, yet thore may be zn
excnption. Jhother fraud inducir: essential error rendevod
the contract void woe a point o which [ tair was silent =xnd
it vemains unsettled. 1t did, nowevgr, trouhle Lord Justica-

Cler: Irglis in -ardlaw v. ackenzie'. In an obiter dictunm
he/

1. Jell, Comm. 1.261; Frine. 13:3 villiamsor v. sharp (1851)
14 . 127, 0Bp. Le Crdes cardlaw v. packenzie =59) 21 .
940 at p.947T p-r L.d.v . Inglis; Greham v, ostern Jank
(1864) 2 1.. 559; estern Hank V. zocie (18867) B fre (ilebe)
a0,

2o 1910 S.0. 10955 1912 o.C. (liadie) 19,

3e 1910 .Ce 1095, l1OvY,

4. 1bid,, 1106,

5. 1bid,, 1ll17.

. LD vee 7530 Cwpe Lrangs: v.e _2storn Bank, Suora.

7q (1859) Pl ) e 940.
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he recognis:d that fraud varies in its c;fectl. tiis consider-
ation ¢r the topic is too lengthy to quot:e here out it is a
dictum ur comsiderable significance., lts a1fret is to cay

that rraud inducing crror in csuensialibus is an excoption

to the [esngral rule tiat a4 contract inducsd by fraud is
voidable. iich froud subvarts consos t angd the contract

is @ suility. urtiarmore, the oditors o ell's irinciples

added a passage coumanciuy, =- "An woligation induead Ly fraud
(in tne abseuce of ssceutial orror) is rot void, hut only
voiiat:le on sie olection of the party iqfrauded"?. ‘jo.risson
v. .obertson’ is sn instance of fraud inducing &sqnntial arror
and recdoering & contruact void.

I our viw i distinetiou should be drawn betw:en, on the
orrr hand, fraud wi-ich inducas cons-at, ard thus randers {he
contract voidable, and, on the other Land, fraud wirich sroduces
assential erivr and subverts consent, thus rendering tne

contract veid.

facility and Circw.ivention

The pariod after Stair is notamle for the development of
facility and circumvention s a (round of reduction. It
developad frouw thie jicots "fertile moth r of actions", namely,
fraud.

ftore was puch confusion oetwi:an fraud and Tacility in

=3

tie period up to the middlae or the 19t coutury. Tiie carly
position scoeins to pave been that fraud was necaessary for

reduetion, but fraud could be iufvrred readily asnd fraud was
found iu circurstancaes whicn today would be treated at most

as cases of improper influenes on facile parsons.

l. at p-94‘7.

“e Frinc. 13A. ¥iis nwmay nave been undicr the influence of the
‘nglish rule judging 7rom the authoritiss citnd. cp. fHhe
curious passare in dell, ‘o, 14316 in which a contract
induced >y fraud is said to be void.

Fe 195 0. 352, discusse:d susra s.ve '"rror'.
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Thus a deed frowm a dying person whicn was not read by her
was 21d on those two facte to have been 2licitad by fraud and
circumventionl. If = weak purson entered a grossly unegual
bargain, fraud and circuwention night be presumedz, but the
attitude of the .ourt of ‘ession is difficult to predict,
because six days previously a differsnt result was reachzd on
apparantly sinilar Iacts3. The attitude of presuming fraud is

repeated in th: middle of the 18th century. In _lackie « ilusba:d
4

v. i.axwell’ an heirass w=as abandoned to drunkenncgs and it was
in any person's power by bribing her with a few shillings (o
nake hir accept a bill of any sum or dispone any part of her
lands. she was pirsuaded to transfer ror lands for an on-:rous
consideration to hur sister. ier sister thereupon broug ht a
reduction of dispositions of the lands previously szranted to
innkeepars. l!lpon tna facte the “ourt had no difficulty in
finling fraud and circumversition relevant and proved. Although
the Court may have called the [ round of reduction "fraud and
circumvention" tnhat was not what had hapvpened. 7iare was 0
avidence that the heiress had bHascen imposed on or circumvented
in any way. Une ;ranted hor dispositions voluntarily, well
knowing what she 4id. The vaporter flt that the reason for
reduction wus that "It was cortalnly w:.just to take advantage
of weak persons, who cannot resist certain tenmptations, ani

to riake use of such tenptations to rob them of their joodsY.
Tiiis is to be contrasted with theée situation in which "a weak
parson makes a deed, pcrhaps foolish, but voluntary, in favour
of any person who is aentirely passive, such a deed admits of

a vory difrerent construction. It is nct reducidla, however
gtrong the lesion may be"., who this orescient reporter was,
norison dowss not reveal, but it may have been Lord Kames whoge
conmznts on the case in his rineiples of iquity have a

remarkable/

1. ggjlowa v. buff (1672) i:. 4959
. Ilai apd v. rergusson (1729) i.. 4956; affd. by iiouse of
Lords, faton @3
. UGordon v, oss (1729) 1. 4956. The resort is brief.

(1752) . 4963.

o

e~ AN
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v , 1

remartabla vraegemblancn to the re.orter's words©.

fi change of attitude in the Court is'apparent by 1777
frox Tait's report of ..oburtson v, ﬁraserd. He waontions two
cases in which tho Lords sees to nave eld facility uni lesion,
without iraud, suflicicent ground ior raduction. 1In obortson's
case, i+ Lord vrdinary, Lord ionboddo, refudg:d a proof in a
reduction ot & traunssction iw which it was alleged thet an
angqual bargain was cade by ¢ weak wozan., Le dld go apaareatly
on the [ rounds that insufiici nt averrsnts of f aui woere nmade.
e Lords revarsed hkis decision.

At the bLeginning of the nineteenth cintury the law was
settled by decisions ol the tousne of tords, wio had acqjuiesced

3,

in carlier reudiness to inider fraud 4 dzed by a parson weak

in intellect, althougt with capacity to contract, could be
educed if tna person did not iully understand the deed4.
beeds by a person who was capabls ol disposing of hor estates
virae reduced because she was not in such a state of wmind as to
srnable her to judge correctly with regard to the =2ffeect of thne
diads. ?gere was no evideonce of undue inrluence by the

.

delzaders This is a uigzh water mark in the developmont

of tiiis branch o:i the law., [t cowm:s close to saying that
ignorance of the affoct of the dced is » pround for reduction,
but stops stort of $iis as »n o =neral principle by applying that
idea only in cas:s in wrieh the proaut.r was of weak nind.
Convarsaly a weak nind was of its21f wot sufiici nt to set
asilde a deed, but if combined with circumstances indicating

that/

1. Kames, irineipleqs of ouity, vel. 1, .68, {anes may
have taken part in tho decision. ‘e was raiscd to the
banch on 4t ebruary 17%2 'nd ‘orison gives the case
thie date of 24 Lovembar 1752,

2¢ 5 e o 5066, ep. scott v.e Archiibald o Others (1749)
4964, ‘

3o rmaitland v. kFerguson (1729) 1 'at. 73.

4. “Tite v. callantync (L%°3) 1 chaw's sppeals 472.

5e triugun 4 Uthers v, atson oo Uthers (1‘25) 2 e n il

L

48, toug Sha doedigion pgons nuch Turther than the
recorter in iackia - ‘usband, supra.
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tnat an unfair cdvantage had e taken, tiis deed wculd be

reducedl.

The nced to label the transaction as fraudulent was slow
in lisappearing. Thus in ccileill v. lioir” the argurent on a

degd granted by an infirrc man of 280 roceeded on the basis that
the transactio:;: was so ;rossly unaqual and irrational "that it
was plain that it could only have been brougnt about Ly a
fraudulsnt advantage having been tak 'n of tuis facility“ﬁ.

In _cott v, ﬂ;ilson4 Lord Pitmilly insisted on proof of fraud
and circumvention, us well as iacility and lesion., If facility
and lesion were .reat, slighter proof of fraud ard circun-
veetion would suffice, but that was the only limitation which
he would allows. The pursuer moved for a aew trial on ithe

srounids inter alia that senarate proof of fraud was not

nacessary vut it might be inferred from facility and lesion.
The new trial was grantad but this argurment is not mentioned
i:: the Court's opinion.

In retrospzct it is clcac that Lord ritmilly's view could
not last, rhe reatiness with which irazud hed besen inferred
in cases involving facile vecvsons made it a viry different form
of fraud from that required in the absence of facility. ‘hen
it was settled that fraud needed specific avernentaG, it nust
have been difficult to reconcile this with cases of facility
in which the proof of fraud was absent, but fraui was inferred.

The/

1. ificueill v. iiodr (1204) 2 vhaw's 4ppeals 206. Vide tiorrison
V. horrison (1%41) 4 D. %37 in whkich tacility but not fraud
was proved.

ce Supra.

3. 1bide, P.212. VYide i.cuiarmid v. hcuiarmid (1926) 4 5. 583;
158555 3 s o e 31, where a daughser ani LT husband obe-

tained from u=sr father, wio was 83 yasars old, facile and

ad :icted to alcohol, a 4ced lacking in consideration, The

tiouse of Lords sup:..orted the view of ithe Court of Jession

that the transaction was an irposition aud fraud. Thare

was, howev :r, an 2lenent of fraudulent misrzprescontaetion

on the need to execute the desd.

Ibid., pp. 526 et s5:q.

Lupra.

I
s o @
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The Jdistinct.on bctween the situations was recognlsed in
Clunie v, Stirliggl. Thae opportunity this case gave for the
racognition arose beczuse of a dispute ovsr the form of issues
batwaen the Court of Uession anil the ‘iouse of Lords. In !lunie
there waere saperate issues of facility and circusivention on
the one hand, and fraud on ths other. The separatio: of the
issues was a change from usual practice amd had been prompted
by the liouse of Lordsz. Under the issue of facility and |
circumvention Lord Justice {lerk iope, with Lord Wood con-
curring, rejected the contention that a distinct act of
circuamvention must be proved. ircumv-:ntion could ha inferred
from the circumstances of a bad bargain made by a facile
person., Lord Cockburn observad that "circumvontion sometimes
agounts to fraud, and some cases of frau! are cases of sinmple
circumvention; and the two pass into each other by such
shadowy gzradations that they ara’often difricult to be

distingulshed".

To conmplaete the plcture it s'iculd be added that because
circumvention and facility have a bearing on aach other the
result is that if there 1s strong evidence of facility there
is less need for evidence of circumvention, and convarsely4.
Furthermore, specific instances of facility ne«ed not be proved,
but it is sufficient if there is proof of a general lack of

will powers.

The/

1. (1854) 17 . 15.

2, JIbid., p.lS §£§ Hedee lOpe. The case which caused this is
not uentione ut presumably it was liarianski v. “alrns
(1852) 1 macq. 212 which with lgvina'_ v. Kirkpatrick (1850)
7 Bell App. 186 shows that the House of Lords ware hostile
to the nractice of the Court of Session in framing issues in
the alternative form., The Court of usession were unylelding
and in hann v. snith (1861) 23 D. 435, and Love v. farshall
(1870) 9 ii. 291 under Lord Justice Clerk and then Lord
i‘resident Inglis, the debate continued.

3 Ibldo. p.20.

4, liunro v. otrain (1874) 1 .. 1039.

5 G%ann's UXe Vo andorsgson, 1925 0.0, 774.




The corivation of racilisy owd circcunvei:ntion from fraud

cag ralgaed some problens.

(a) Tie relationship betwuon fraud and circunvsation

L=

setermining tha ralationship became ascassary aftar 14 cad
been declided that facility ind circumvention reised dilfaerent
sooblars frown fraude. ke Jdistinetios botween the conccepts had
arisen in the form ol tha issue tov be tried Hy o jury, and ithe
form oif that igsue hns continued to reflect the sronlems of the

substantive law,

"he issue adont:d in thic mitdle of btihe nincteent! century
Wa3e—

"Lwhethhaer, on or about -=— Liig pursusr was weak and facile
in mind, and oasily iaposed onj; and whether the defernders,
or any of them, by themselves, or by another or others,
taking advantage ol the pursu:r's said facility #nd wealness
did, by fraud or civcumnvantion, nrocure dsed X, to the

lesion of the pursuwr?"l.

The worids "or by anoth.r or others" were lator drooped
DL . . R~
because 4 HSie develonnent of vieoiious responsibility, aad
the word '"procure" aay nead toe e altersd according to circun-

- 3
stancus” .

Hot only was tils the usual {orm of issue, ut the (Court
oif vession refused ¢ alter it4. Lord Justice Clork lnglis
thoughkt tnat ble crecise torss of the ilssue shcould uever e
departed from. lis wish:d tu adhere to tre axact words of
the stylas. vhen the touse of Lords criticised the practien

of/

1. :ciulloch v. —etracren (1 57) # v, 2063 sna v. Coith
#61l) 73 e 435, In ann b.d. . Inglis indicate? that

this forn of issue nad o-en in use for s leong time, iuid,

2t p.d437, and sca tie arguunents of parties. The tern

woere sottled din oan unreportel cous - Lriuon Ve drysgon -

vide ra.lor v. dwoedic (1065) 3 4. 925,931 por fadai.

inglig.

caylor v. _weedic, su ra, at po31 oop Ledlent. Iaglis.

ibid.

cann Ve with, supra; Jaylor ve sweedis, supra.

« uylor v. “weadis, suovra, ot p.U%0.

Nl Ry
-«
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of alternative issuasl, Lord /rdmillan gave effect to this
criticism by &ltering "fraud or circumvention” to "fraud ani
circunvention" but he was raeversad on appeal to the Inner
housaz. lilne years later word Iresident Inglis pointed out
that the form of issue of which hw soproved did unot cawee thne
confusion which some alteriative issues could3. Lord “eas
indicated that the tlouse of ‘orde had misunderstood [cottish
practice4. lord frdmillan, by now slevated to the First
Livision, thought that "fraud and circgmvantion" and “"fraud

or circumvention" nesant the same thing”.

tith this history it is surerising that Lord inderson
snould state in 1931:-

"It vas made quite c¢lear on the authorities that the
proper foru of issue now is tne iegsue of fraud ard
circumvention. '‘hat form of issue scems to imply that
a pursuer under it requires to establish both fraud and
something else in the shape of circumvention. 3ut I am
not sure that this is the correct view, desplite the form
which the issue takes, snd I think that is borne out by
the citation from Sta1r6 which was read by your Lordship
in the chair. In other words, the view I take is that
there are not two distinet gpecles of fraudulent conduct
put to the Jury, but that circumvention is a species of
the genus fraud. In my opinion it is a nomen iuris given
to that form of fraud which takes the form of dishonest
impetration of a will., But, while that is so, there is

no/

l. iarianski v. vairnsg, supra.

2. hann v. omith, supra.
3. LOVE V. .larshall EI§70) 9 e 291, Z94.
4, fbia., 295,

5. Tb%d,, 2963 yide ignn v. gmith, supra, 436, in which he
' tried to Jdistinguish fraud frow circumvesntion.

6. Inst. 1.9.9, -~ "dircumvontion signifieth tha sct of
traud, whereby & person is induced to a deed cr obligation
by deceit”, 1t snould ve pointed vut that Ltair was ot
writing in the coantyxt of d::ds vy focile ,oersons and it
1s only in that context that the t:rm 'circumvantion' is
used.



e o doudt boaet trdis Lo osne sbtoadardicel vorm of issu o, reud
aud ecircunveantion vanited cosjunetively cust be o teo isgue,
Thatl oeing ohe fornm of iusug, these mermg ousht Lo be found
in a nlas  of %ﬁw; sody furtter, o thiock that tre woeodg cusht

, € l
also Lo Y. 1n/ ver.oatgs?

Lurd sndersodn Jdid 0% svate the authorities on wirich he

Jounded. his ix purprising in view oi the nistory wiicnh we

eVae Lettioned and also bocause, with one exception, 211 tie
cases cited to the Court, iu winici the tevms of the iassues are
reported, proceeded ou issues of “"fraud or Circuquntion”g,
aud i one ui Yhase cases there 18 Lie uautnority of wLord
fresideut uunedlh, i wore cuchority is'nwcded, to describe

3.

tiat Torm of issue a8 "recugiisad?

Vo speak zgainst tne weight of Lovrd rresidents Inglis and
Dunedin and wmany otihwrs; to do so without referring to
authority; «nd to sprar as tnouzh thore was no doubt as to
tire eorrectusss of your vicw, is, to say the least, acting

~ith temerity. 1t is, thorefore, esven noiv surprising thoet
Lord Jsnderson's view heos ceen followsd twier, iltbough on both
occasions the point duas nwt gseen o havo baen argued4.

woday/

1. i:cuougal v. _cliougsal's trste, 1931 .o 102 2% p.lln,

2 UATO V. Ltrain (L 74) 1 e 103G .ut 9.1040; Hors buiih Ve
LhOLdOH 8 'T8tey 1917 .eCe 267 =~ iusurs raported in 49

Y Y41 H Lord;ﬂdvocate Ve favidson's Jeie, 1 21

e eite 2673 uinson's x. v. Ludnrson, 1405 1,0, T74 =%

g.T775 = the pursucr's plea in law stated ":raud a2nd circum

vantion; wgs v. Gosselin's x,, 1326 5.6. 3725 at p.329.

cp. plea in Yew,  The Junior counsal o Lo pursuar vas

Lie same &8 in uibson's X., suora, w 1oh vy oyplain

she econcistont diseraopnney. oo cxeo tlods is tha cacly

case < Cluuic ve utirling (1954) 17 0. 15 which had

unusual iscues,

»
-
[

3. _ovsburyi ve hivmson's Srote, gsunvra, O73; ords undszs
an’ Jothhltou ;u‘cuanfﬂ.
e SUeROar Ve Sroonatl, LUDG e e, e o .4h0 Pl lse

usselly s bav ve fanphell, l“h6 Wle TBT 2t p.ihn
Sur dedeo Urant,
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‘ >

_ . e 1
would -0 ad oo Lo dagroee o Tucility”

1t 15 uaiowrtunate tnat in its rniost recent consideration
¢i tuls topic, the qouse of iLords nas iniicated that where
e prantar of a doed i§ alive, circumnwveution requirces proof
uf docelt or wishonestyé. 'ne case was a wilague one ia that
tire party alliged to ve suiiirin, from wiaku-as:e and facilitvy
of ini was bne delc.der, and faclility was transient ard
tanporary, =nd indeed tne avernonts of facility were of v ry
Joubsful . ulevance. ouch a case Lo iu that grey area in which
Jaeility awnd circumvention nerge into fraud. 1t is not the
typlenl case o facility nnd eircumvention and it i suggested
that 1t soould not be wented as having jonoral spplication.
1t is tiougnht tihat HShe case can ba explained by referance to
on carlior cictun: of Lord norni- _
"l cireunatancas woich Jdou notd lend theoasalves to

i duggaestioa of ijooeftrasion, 1t might e taut the

LOoUCy would rejuse to catuctain an setioan i the

absence of gome gpecific avernent or circumvention.

Uit Bhe otitear lhand, where circumstone=g do lend them—

salves te thz suggoestiion, Lhe [ averal averrsnt may be

trecated as enough to =utitle tne - srieved person to

tave the natter trined cut, ere it othrerwise, vou

migut have o case in wiich the surroundin. circum=

stancrs all pouinted irresistibly to i:otration and

vet in wihiich the a, rieved party would have no remedy

bacause/

1, 1Ibiéd. the casg is rarvie v, jlaciean. cp. the digsanting
———— . T . - L . .
opinion of LW7.0. fluess wio nruatad circumnvintion to
disnonesty. In uilbson's .x, a testamontary and non-
testamontary documiont were challenged and it wns rnot
suszest o that diiforing rulss a.nli-d to the tw. docum2ats.
Cn. the duetrine L7 wadue iufluencs iufra in which thore
may b2 oa Aifferasen, and mever v, camnboll, 1567 ...
(iiedie) 53 in waich the Houses of .oris said thors wis Aa
ditftur:.ce batwoaan th2 challengs 00 a Jdeed H - a person
wio ig (2ad amnd ono who is aliv..

7. packay v. Camobali, supra.
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bcecause, ot being orivy to uth

I"‘v
1
the actual form of suasion used' .

(p) The distinction betwsen lack of capacity and facility

Une cannot acc2pt this stete v nt in 1124 as rnreganting

nodarn cots lawe-

"The ovastion then is, wretbor ti: dggrie ¢f facility
to: ether ~ith the ilopouition or iapusture proved in this
case, iz such ss to rend - r tiis not the d-4 of rs,
Thouson"

To plead that a deed iz not that of = granter raises the
nuegtion of capacity which is distinet from that of fecility
arnd circumvention’. The concepts are related becauso e
question is whether tihe mentsl state has rassed beyond the
line which separates facility and insanity4, an issue of
'i0t the deed' heing allowed only wher: there are avermonts
af santal derangeriant amounting to insanityB. If there is
insanity, the degree of alleged imvosition is irrelavant.

{t follows that it is illogical to answer both an issue of
'hot the deed' and an issue of circumvention and facility in
tue affirnatiVe6. The issue c¢f ciroumvention and facillity

assumes the presence of capacity.

(c)/

1. Cleuzh v, Flening, 1948 U.h.ds (Lkotes) 60, zosproved in
iiackay v. Canm be%l. 1966 . W'0e 329 at p.33%3, our L.
“aneron (not reportad in w.U.).

2. Llark v. Upence (1824) 3 .ur. 450, 477, per L.C.C. tdan,
vide the use of the word "capacity” in the context of
facility in Home v. Hardy (1842) 4 . 1134 at p.1147.

3+ cCp. dovrison v. sorrison (1841) 4 ue 337; wo-rison V.
lLaclean's frste. (1962) 24 o, €25,

4. ibson's ix. v. Aud2rson, 1925 ... 774 at n.786 par L.

plackburn.
5. Brewuner v. 3reqnor, L9339 ...Lel. 240 at p.d4iy aar 4
{ussell,

6. yering v, sartin's irste, 191U ..c. 1037 in which the
=uthorities arae reviewad.

reuby i could not specify
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(¢) void or voiiuble?
It would be logieal to say that @ contraciy sifectad by
tacility and cirecunv:ntion wag vuidable. Thias is because,

on the one hand, the concept doriv:s from and has a relatirn-
ship to fraud and, cn the othoar hand, it assumcs a cajsacity
to contract. In Gall v. g;;gl it was 2stablished that a deed
srocured by facility and eircunvention was reducible, in
asontrast with a deed zranted by an insane person which was
null.

Undue Influence

L onow ground of reduction was suggested in the middle of
thie ninetecenth ceutury - undue influence, It d4id nct at
first ~neet with the approval of Lord rYresident Inglis, who
clasgsified the :rounds for reduction of dseds as incapacity,
force and fear, facility and circumvention, fraud and ossantial
error. ‘He'ond these categories, ] am not myself, as a lawyer
- a8 a scohtish lawyer, = acqualnted with any oth:r ground of

reduction :«.plicabl~s to deads"z.

Navortheless, the doctirine of undue influence had been
slowly ferranting. In 1556 a gift by a «li-nt to nis agent
hiad been attacred in part on the srounds of undus and unfeir
advantage. 7“he case can ;150 be viewed as onc of extortion

or of "pactum illicitum".” In 1864 an issues was allowed on

avermnents of a law agent taking advantage of his position snd
influerce to iiduce his clinnt to einter = transaction4. In
1569 a law agent succeedad in proving that a settlement by o
cliznt in his favour was btor free and uninfluenced ectB. “ha
considerations which afiected transactions betweoen ajaont and
client probably also 2xtaended {tv clergymen and parishionors

and/

(1:=5%) 17 v. 1027,
. Juunont v. Jeznent's Trst. (1865) 6 ', 140 a2t p.876 on
Y ,

)
*

appﬂai (1?:7@ L (.x..- e 10
3. austruti.r ve. silkis (1 ;36) ” e 405,
4. Herrie Ve obﬁrfvon (1961) . 664,
5, Grleve V. Cunningham (1269) % i1, 317.




X o s 1 - <A
nnd ontics o me o and o s iiontsT, ocrovaere, S Lafluaenee of
4 owmreantd on oa ohild crould bo roardaed o osubjret to She oo
dockeineg®, althoush @t one tim: uzdus inflnoeaer by a na-zat

oo fioerild would aronably tave ooan considerad avideaen of
fraud”.

Thare can Lo little doubt thut the Lopaect of nolish law
was ~hagoncivle for sl reforeacs to Lins dcctrine.  adue
iailuasne: haa vaene recogniised in oatond w6 oart of the law

of Iraad in Lood Herdwlcers's Jalgﬁﬂnt in _arl of ‘i :snerii-ld

cad Jangsesn i 17507, but its aceoptance srooably startg fron
[

- . : : . ,) L ERE vy o

ducucndn ve Sasales in 1007700 0er L tiga luw and tue traces

Ly e liee sects cases woos fouadad on v ailiue influerce

v elvarly neeest ol into cobe 1w 1n Geuay ve 1.y ia

1%796

Aodoed cunse ting 6o disentail was rveduced on G prounds
of the infiuence vl « vobtier aad ' solicitor on hor son z1id
the ineguity of the bavrgaiun. The Lord vrdinary, Lord Young.,
canbioning cuguenin v, Baseley, stuted the broad principle

thas -

"ipnoere a relation subsists wnich ivporte influence,
toreth t with coufidence recos=d, on the one side, and
subjaseticon te the influence and t o civing of the con-
fijonce on tre oth vy hHiie tcourt will :xa-ine into he
circumstance:s ol any "transaction ot hounty' ... betwern

trre for srevity) croutly sanefits at Lhe cost of the

o

parti s o ralated, whiroby tia stronger oert; (using the

weabar, sad will ive c2liadf 10 it avezoars Lo pye ooop

7

Wha ooealt of intluance sbusad or ronfidoncee betreyed®™’',

Ury/

cunro ve strain (1074) 1 . S22, senusl b 103G,
Cuningnare v, snstruttort's Trs, (1272) 10 0 (Den.) 39 ot
DAL por Lette dadhorlays snd Leddaent ve Ceannot's rat.
(1“70) o (ale) 10 at w17 _or L. dinthocley.

3.  Che ruersy V. sucrav's Trat. (13°49) 4 0, F743 vraser v,
rraser's 'rst, (Lu34) 13 ... 705.

Ao LL7.7) 2 Woo. cen, W05,

N

T (l"‘) 1t Ves. 275, and vide " 00,0, Uinder, "Undue influence

.;Jli!l ,‘)70

b

anlish and scots Lo Wy 1940
6. \1 a7 . 332,
7. lbld. at po,‘38.



On a1 nal Tord Progident Inpglis Adenarted fror his
nravious stance and adonted tha ‘ord Grdinarry's reasoning.
Lord Shand negatived th~ sugigstion that «¢ithor fraui or
facility =nd circumvention nsed be nroved. He pave his

"

dafiniticn of the circumsiances which =235tadlish a casas of
undue influunces-

"The exlstence of 2 rolation hetween the granter and
grantee of the dned wiiich crogates a dominant or ascendaut
influesnce, the fact that confidencr and truat arose from
that relation, th: faet that & material o:d gratuitcus
cenefit was given to the nrejulice of the sranter, ani thre
circumstaness thnt the ranter sniered i.to the itransaction

without the benefit of independent advice or ausistanc~",

Lord 7ieas <id not dissent from liis breturen's approach
but h= thouight the case could be ftried cn a:n issue of facility

e

and circur.vention, the facility in this cuse arising from

fillal ailfaction.

- vubseyuent case lawé, which it 1is nct neconsary to
analyss hors, has explor:d the scops of t.o Jdoc*rine, it is
iviportart to observe Lia, the coaaning and adfet of undue
influcnce way not b2 thy same in the 1uw af contract =u in
the law ol willsB, Aaud bhat bhe concopt ciay not spply
uniformly to the divfe:ont rolstionships of Lranter and
srantee

Void/

1. luid., at E).,)47.

2. Dere varpichsel v. Jaird (1 %) 6 ... 369; crechnic
v. Lecrachnie's wrat., 19C0 L.0. 935 Forbos v. rorbes’
irst., 1957 u.u. 25; .;1nh ve sllan, 14961 @ 0. 200,

e -€ir v. imcn . (r.L.) 303 Yorhes v. Yurbes!
irgt,, sujra, aT p.;;] RiE .. Guthrie mmi the authorities
there raeierrad to. “hese nauthorities susioast thut in the
o:dinary case undue influence to invelidate a will nmust
arount to coercion ur iraud.

4, sorb.g v. fovoec' irst,, supra, =t 0,050,
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Void o woidsble?

Prom the nature of unduc influence it seocns justifiable

to rngard it as rendering o contract voldable and not void,
Thn influence procur<s consent: if consant is not procur=4d
there is no need to resort to the doctrine of undue influence
to attack the tronsaction. This would rean that there was

& distinction between the =ffeet of iressure arounting to
force ond fear ant the offect of undue influsnece. 4ie hes b-en
sgen, forece anl fear makes & contract void.

.uch avthority as there ig sup;.ortc this conclusion. Lord
shend deseribed a deed precured by undue influence as '"voidable
when it is challenged"l. Lord Guthrie referred incidentally to
the situztion where "a contrnct tirs baen veidaible on the . round
of undus influnnce"Q. The fullest coneil 'nration is by Lord
¥innaar who in dealing with an ascignstion to ¢ 1law azant
said:-

"I do not think that the assignstion is shsolutely null.

If it were null ab iuiticv, it could not bHe set up by any
subse2runrt confirontion or acouiesecanczy ond thus parties
acnulring right under the donee, in pood faith sud for value,
would wve u:able to maintalin trvir rights against the donor
and iis repregentativss, 1t would apoear to we, therefore,
tiat convoyances ovtained by undue iniluonce, whethsr
actua!ly exercised or nresused by law in consequence of

the raelation of the parties, sre i precisely Lnre sone
position a8 conveyvancas obtained b fruud. ‘veh a con-
veyance 1y not voida, but veilidable, at tre option of thn
Zranter or ris reqsraesectatives, and it iz valid watil it

3

is8 regcinded"”.

consent/

1. uray v. Biuny, supra, at p.347.

2., rorb.s v. sorves' irst., suLra, at p.s33.

3, Lo an's 'rg8, V. oid (L06) 12 . 1994 at ».1100. 1In south
alirican law the cone:ot has also bacn borrewed from nglish
law balng uninown to - ouan lew ve Lt law of colland, he
contract is voldable, 'ille's, o:. cit., 1:.328. cssels,

VOl. 1’ Uo‘}ﬁO-
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cuboent bviovooe by Gbhtadlnod = guouary

Yhe aubthorities stzate tunat o contract iuguced by force
t.id Luear is void, althouygh: we hinsve argu.d that in certain
circunsiancaes iv suould ove veidable. [iie luaw o1 error has
# tortuous history. until luYys it was possivle to zaintain
that sunstantial or essentisl srror rendored a contract
voia = g 1octiori ir toe ervor was luduc d 'y the otuer

contracting party. Alter .tewairt v. rernedy and Lenzies v,

rienzies a .now peanlng was glven 1o ossential error and

2]

inneeernt nisrepresentation ¢ . r ed ¢s a separate ground of

cirellenge. 1% was stated that <suo . 5iul error was aot
relavant unless it wes i1ndueed or was rutual,.,  ssential
crror had @ disrferent fiact, degsnding on whetnor the
oblisntion wae grotuitcue or oncroue. isre,rsgextation

to be ¢ Jround of redvetion need ot induce ess . atial ercor.
‘he main difficulty is Lt csesntial oreer is used in two

LYy
Rl 5

s
SuG, ‘e diicsrencs 1z illustreted .y contrasting utair

and 3ell v ith Lord ‘'atson in :ienpies v, e2uzies. 1t should

.

ve Lne cuae Lthat ¢ contract induced Uy esscential ervor, in
tre Institutionul sensc, is voidl whethwer or siot the error is
inducad. i3 tvhere is ao such s8wve.tlal =voor, but tiore is
innverut or fraudulemt niscoocrose:s:tation, the contract is !
voidabnle,

Fraud hoe 4 wide veaning in ecots loaw. qecent treatnont
g tonded to counfine its reaning to that of a dictum of

Lord nerschell in erry v, it2ek, but, although some of ihe

catescorias in which: fraud wos inforrad kave developed special
rules, thare renains a rosidual puwer to treat unfair dealings
28 fveudulent. ha way in which fraud could we inferrad is
raflzeted in whe Listory ol the law 01 vackruptey. It is
settled that a contract induced vy fraudulent anisrepresentation
is wvoldable altiough it can vz argusd that iraud which producss
gassantial error and subverts consent, should render +he
contract void, uut of fraud nas davaeloped tii# doctrine of
facility w.ad circunvention and in the wilile of the nineteonth
contury undue influence apuoesred as u sround of reduction.
Facility/
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influoice obtain consent,

r«l-
=
o
a3
<

¥acility and circuav.nition an e
but by taintad weans. They, therefore, render a contract
voiduble dbut not void,
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Lhapiar
sublic solicy

sarly development

There is a category of cases in which the parties to a
contract have given their consent, with capacity to do so sand
free from factors vitiating the obtalning of consent, and yet
the law will not give afiect to the contract. At the early
stages in the development of the law thls category cannot be
described as comprehending contracts contrary to public policy
or contra bonos mores, because that would beg the question
of the grounds for non recognition of the contracts and imply
a unity of classification which doas not exist.

‘The earliest exteansive treatment of this tople is in
Hope's ilajor Practicksl. lle distinguished contracts, pacts
and obligations and mentioned unlawful actions under each

heading. o coherent classification emerges. The instances
considered are penalty clausesz, a bond by an adulterer to the

adulteress and bairnB, profits made by an interdictor4

s ang
leagues and bonds of manrnnt5. Usury and alisnations in

defraud of creditors are treated_eeparatelyG.

In one respect Hope giveas the impression that rarliament
had formed a ;eneral doctrine on unlawful contracts. e quotes
an Act of 1592 as steting "It is not laufull to mne orivat
partie be contract or obligation to astrict or burthen any
uther with unlaufull and imposgible conditions against law,
equity/

l. Hope, vol.l, pp. 94,99,103. ith some doubtful execaptions,
the latast dates occurriny in the pPracticks are in 1633,
op. cit., vol.l, introd. p.xiii (L., Clyde); Balfour
mentions the category, Balfour, pp. 189,190,

2. tilope, vol.l, p.99.

3. liope, vol.l, pe97,103, quoting Durhame v. slacrwood (1622)
which is reported by :orison, :\. 9469,

4, Hope, vol.l, n.103.

Y« Hope, vol.l, ©.10C, wiich is also tr:ated by Janit. 1,69.84;
1.70.85, noss, vol,1ll,p.157; Jennifer .:. trown, Bunds of
sanrsnt in Lcotland ba2fore 1663, unnublisltied ulasgow Ph.i.
Thesis (1974).

6. ) Hope, VO]..l' Dp.llf&‘ _l_l Begu
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equity, reasone, and good; albeit their necessity for the
1. This quotes 2 limited
part of the narrative of the Act, but it was noct what was

tyme causes them to yield thereto"

enacted. The Act prohibitsd & conditicn under which a debtor
oound hinself to ba charged at the market cross of “dinburgh
although he resided i:: the furthest parts of the realmz. ~ith
a liberal interpretation it might have bsen possible to apply
the Act outside the srhure of dilige. ce but it seems to have

been forgotten ncarly a century 1ater3.

Until the eighteenth contury the common law, so far as it
‘concerned itself with public policy, centred on the relation-
ship of marriage and the attitude of the Court of ‘lession was
unpredictable. A bond to a child rocreated in adultery was at
first found to be null ipso iure as given ob turpem causam
adulterii4. but tweniy years later the contrary was found”. It
has been suggesated Judicially that the later decision vnroceceded
on the basis that a nan should provide for the illegitimate

child and the woman who had been robbed of her chastitys.

The problem of pacta contra fidem tabularum has received
scant attention from writers wand yet it raised many difficult
igsues. ‘1he hasic situation was a marriagxe contract accompanied
at the same time, or at least pricr to the marriage, by a
private contract betwoen father and son in which the son
burdened or disposed cof the estate which was transferred to
him in the marriage contract. Such arrangements were deeclared
null/

1. iiope, vol.l, Dp.94.

20 030140, 12 m.o,. C‘d-; 0.56’ !s’.ECOI‘d edo

3. An inferonce drawn by ioss from the introduction of a
Special puriod of charge for the inhabitants of Orkney and
Shetland in 1685. ‘o0s8s, vol. 1, p.293. The 1592 Act was
rapealed by the utatufe Lag eviséon (Scotland) ret 1906.

4. Jurhams v, Blackwood (1622) M. 9469,

5. 1088 V. iobertson (1642) u. 9470.

6., Lord (rdinary in _uke of lacilton v. :usten (1820) 2 Lligh
196 at p.204, which is the best reoort, cp. oth . r raeports
6 Pat. 6443 A, V. B., 21 iy 1216 F.u,
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null in a series of decisionsl. The contract between father
and son could be challenged by those srejudiced by it,
including the sonz. ''he reason for allowing the challenge
was difficult to explain., There is somotbhing unfair about a
situation in which a marriage contract proclaims a man's future
wealth to his intend=d wife, and in an unpublished dend the
rian reconveys his fortune to his donor. ug alastic concept
of fraud could be used to explain the availability of
challenge but this was awkward in its application to the son
who, if anything, was a party to the deceit. Kames consider=4
‘that the son was relieved, not on the ground of fraud, but on
the ground of implied extortion, whereas the relief granted to
the wife and children was on the ground of fraud3. In the
absence of a doctrine of public policy this is a complicated
but logical analysis.,

The reason for reduction is better explained by an argu-
ment in 1705 which combinss elements of fraud and public
policy:- |

"private decds, contrary to solemn contracts of warriage,

are fraudulent contra bonos mores, and ought to receive no

ancouragenent from any judicature; and such discharges are
prejudicial to the wife, not only for her liferent interest,
but in so0 far as they cut off the fund of sustaining the
married couple, and educating the children; and such unfair
dealings could even be guarrelled by the granters of private
discharges themselvas, a3 being elicited at a tima when
children cannot debate nor contend with their parents, and
ought not to be imposed upon; and it is reasonable, and
necessary, that all such underhand practices should be
discouraged/

l. Hepburn v. peton (1633) M. 9473; raton v. Paton (1668) i,
9475; ywalker v. .alker (1700) i‘. 94763 licGuffock v. Blairs
(1709) M, 9483; An agreement to burden or dispone carried
into effect after the m-rriage was also challengeable -
follock v. ampbsll (1718) . 9489; ;:ussel v. Gordon

9 e 9‘; P .
2. jlussel v. Uorden, supra.
3, Kemee, rrinciples of ‘quity, vol.l, np. 77 2t seq.
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discouraged; for who can b3 secure in :atehing their
daughters, if private pactions can evacuate solenn
contracts of marriage, upon the falth whereof matches
are made, and settlements for maintenance of the married
parsons and thelir issua?"l.
“Fountainhall's raport of the case records that "the gemnerality
of the Lords thought the taking of a gratuitous discharge in
such a manner was an act againet common honesty and morality,
and therefore reduce it simply et in toto; for if such
pactions were in any way sustained, then none had security
by any provisions made to them in contracts of marriage"z.
It was not decided whether the reduction affected onerous
third parties, although the matter was raised3. Kames referred
to the nglish practice which tr:ated the contract as voidable?

The attack on pacta contra fidem tabularum can be seen as.
an extenslon of the concept of fraud, In other circumstances
contracts were onforced in ways which startle the modern mind,
The Court would not annul a bond on grounds which look 1like
interference with the course of Justice. The bond was granted
by a person pursued for slaughter and granted to the ‘arl of
Murray who was assisting the pursuits. The Court's attitude
to restraints on liberty was harsh, 4. arbitral decree which
decerned for banishment for certain yecars was not nu116,
although the Court would not uphold a contract for perpetual
banishaent unless the King consentsd, but there were precedents

quoted for such consent being given7.

Authorities involving the liberty of the subject show
equivocation. A bond for perpetual sarvice as a collisr was
not contra bonos mores nor against Christian liberty, nor

contrary/

1. Grieve v. Thomson (17uUS5) k. 29478 at 9479.

2e i at p.9480,
3 Mcﬁﬁ?fock v. Blairs, supra.
4, Kames, Lrincigies of “quity, vol.l, p.&0,

5. FEarl cf Murray v. punbar (1630) 1 3B.5L. 302,
6. Srihur v. Godfies (I560) 1 D.o. 124.
7. Weddaerburn v. Lonorgun (1612) i, 9453,
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contrary to Acts of Parliamentl, although a child could not be
80ld as a tumbling-lassiez. FKidnapping followed by transport-
ation increased with the increz.ing value of American
plantations. irior to the abolition of h-ritable Jjuris-
dictions thure wzs8 a trade in the "voluntary" transportation
of convictsj. The superior Courts, however, never allowed
slavery after the fourteenth oentury4, although Ursgkine thought
that slevery would be permitted in some instances of Turks,
Moors and Negroess. After false starts in 17576 and 17707,
the Court of Lession decided by a majority that Gcots law
would not support slavery tc any extent®.

9

These cases causged stirrings in the hearts of colliers”.
The statutes governing colliers and salterslo perhaps <id not
result in universal serfdom for these workers but the institu-
11 and recstitution snforced of colliers
12. Despite Cockburn, the colliers
ware not "literally Blavea"lj. They could acquirs prOpartyl4
The attitude of the Court of Cession to their situation
contrasts with that towards th: enserfdom of fishermen, The

Privy Council in 1683 and 1684 had ordered fishermen to be
17

tion was widespread
who deserted their masters

returned to their employors in the manner of colliers
The/

Laird of (aprington v. Geddaew (1632) ... 9454.
i.eid v. Harden (1637) M. 3505,
3. dJ. Hill Burton, iistory of seotland, vol.B8, p.521.

4, . Innes, Lscturag on uscoteh Ile,al Antiguitizs (1577), p.1%59,

5. ‘rsk., Inst, 1.7.62.

6. uhedian v. & _liegro (1757) ii. 14545,

7. Terguson, p.IBB in fiicolsoun v, Xkicolson, € nec. LT7TD F.'.,
a slave wues held an admlssible witness,

8. Knight v. iedderburn (1778) ‘. 1454%5; iailes, 776.

9, Tearguson, p.lSi.

10. 1606 c.ll, 4e'ee iv. 286, c.1l0 2nd 1661 ¢ 56 A.i'eie vidl.

304, ¢.333; they were oxempted frou the ict for prevernting
Wwrongous imp"‘sonwapt snd against undue delavs in tryals -
1700 Cceb ieitess Xo 2T4a.

11, Swoout, p.168, who at p.lvY refers tu lead miners being
anaserfed between 1607 and 1098,

17, le 8av. "Coaliors",

13. Cockburn, riemori p.T76.
14, Bankt. 1:6§T§§T'§Ei'

15. ;"o'f’olu‘. 3d BSI‘iOB Viiig 119’4950
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The Court, however, rejected extanding the servitude to
fishermen or the gsrounds that it would tend "to introduce
slavery, contrary to the principles ¢f the chrietian religion,

and the mildneas of our gQVernment"l.

The status of sarfdom disappeared partly by statute in
17752, which was in many ways a nominal victorya, and finally
by statute in 17994.

stair recogniséd that an obligation might be inwalid
ex turpi causa, but the meaning of this concept is obsoures.
His formulation that 'svery paction nroduceth action"6 has
to be taken more literally than such a statem:nt would be
today. There are in argument, more than in the Court's
decisions, glimpses of a realisation that in some circum-
stances pactions should not produce actions, but a dominant
feature of the law of contract at the time of Stalr was that,
except in rare cases, a contract was not null because of its

subject natter.

The ueots rarliam»nt was not inactive on legislation on
contracts but even when there was a statutory nullity the
tendency of the Courts was to interpret the statute
restrictively/

l. neéd v. lioodney (1696) ii. 4427; illan v. Skene (1728) M.

2. 15 Geo, 1II, c.?28.

3« Henry Hamilton, An i.conomic History of Scotland in the 13%h
Caont » (1963). Pe 0.
4. 39 Geo, III, c.56. The repsaling statutes were themselves

repealed by the Ltatute Law hevision Acts 1871 and 1948.

S5e Stair, 1.7’8; 1'18,1-

6. ©Stair, 1,10,7. Thies statem~nt showed that a general theory
of contract based on cons:nt had emerged from a considera-
tion of the method of proof and the doctrine of causa,

Sgair Soc, ilistory, chap xix, passim, (iackenzie Gtuart),
where part of the argument in Deuchar v. urown (1672) i.
12386 ia treated as the decision of the Court. See also
Balfour, pp. 190,150; iHope, vol.l, pp. 93,99. The
elimination of causa and the resolution of the manner

of proof arc developmcnts which have not been treated
because o the purpose of this historical survey.
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restrictively and thus, where possible, give affact to a
contract. Otatutory control cxist:d on usury, buyinz pl-eas,
contracts by iasolvants and gaming.

Usury

There were nany statutes of the “cottish Parliament pro-
hibiting usury, i.e¢. contracts demanding rin exorbltant rate
of intarestl. Phe most notable of thaas were the fcts 1587
¢.357, 1597 c.187, 1633 ¢.21%, and 1661 c.345%, The Act of
1587 refurs to "lawis of titds realme alrealy maid" but it is
unicertain what tthe asarlier laws wereb.

Th2: rationale for th:» usury laws was stated in the zarly
acts to be condegmuation by the law of God7. This may reflect
the influcznce of tue tanuvn law which nrohibited usurya. Otalr
points cut that Protestant nations allow tue "profit of roney"
subject to 1imitation89. vnn may doubt, howaver, the axt: nt to
whick the church condemned usury after the end of the sixtcanth
centurylo, and when the rate of intarest was reduced in 1633
the reason for raduction was not axpressed as a strangthening
in theological doctrine, but s an oconomic neceésityll. t‘hen
tie substance ol the laws were rapealed in 13%4, the rceasons
for repeal were stated to be partly 2conomic and partly the
subsiderce/

l. General Index of si.i's. 9.¥, "Usury". The heading omits the
Acts 1649 c.347 and lE51 c.345.

2. »'.‘..l-‘-..;. III' 451-

30 fai'ese IV, 119«121 and 133.

4. Aol,}-‘u. V, 3'91

5¢ Aore.ise VII, 320,

6. 088, vol. I, p.33; Balfour refers to a statute of Hobert
111, palfour, p.253; Usury is referred to saveral times in
lLe' lm

8. &Stair voc,, Jources, ».190; Deut. ~3v.19,20,

9. Ttalr, I.i5,7; also Johnstoun v, taird of laiuing (16£0)
.i"l. 164140

10, omout, n.85.

11, 1633 c.21.
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subsidence of veligious superstitions?.

The Acts prohibitsed more than 10 per cont interestz. which
was later reduced to & per centB, then 6 per cent4, and then 5 |
per Cents. “he penalty for usury varied. The torme of the
carlics acts suggaeset tiiat usury was a criminal offence. 1t was
80 treated by Hume6 and there are printed reports of criminal
pr00d8d1n887o the definition of usury was wide, tai:ing into
account indirect forms of receiving interest such as annual-
rents before the turm of payment, and devices using wadsetss.

Under 1594 c.32 the debtor on revealing usury could be
freed fror Lis contract &nd under 1597 c¢.18 contracts in
contravention of the laws on usury were to be "null and of nane
availe force nor effect"., The Act of 1597 was not interpreted
litcrally. A usurious contract could be suforced if the unlaw=-
ful interest had not baen paid and the demand was restricted

0 the lawful rateg.

This attitude baars a rescesblancs t the attitude of the
ourts in the nineteanth century when pcnulty clauses were
modified. .45 is well kuown, : o< doectrine on .enalty clauses
2volved from the usury provisions. dJdalfour cites three cases
in which a penalty was allowed to be exactﬂdlo. Forty years

later/

1. Hansard, vol.l1l34, cols, 930, 1, ?9 June 1854. The Acts
ware repealed by the Usury Laws .epeal Act 1854 and the
statute taw sevisioa (lcotland) Act 1906.

2. 1557 c.35 with an alteruative of 5 bolle victual.

3. 1633 c.2l.

4, 1649 c.367; 1661 c.3%45, -

5. 12 tmne 1713 Stat. 2 c.l6.,

6. Humae, Criwmes, chap. xxv. humn2 kn2w ¢f no instance in which
the corporal punishment referred to in the statutcs had
been used. Hume, 1, 505. Cn other n»nenal consequernces sae
1597 c¢.18.

7. Justiciaryv iecords vol.I « 11, 1661=-10753 Scottish llistory
vociety, vols, XLVIII and LLIN (1905). <twuriously, iackenzie

writing ¢ tiie end of this periol is cautious: "Most lawyers
think it cay be ouuishad criminally", sackenzie, p.247.
8. IMackongia, PP. 236-2417.

9. HadChO v, Jlacrourn (1610) 1., 16405; iing's Advocate
Va gEson ' 6.,

J)

i 1
10, Bal our, PP 150 151, uaird of Coknuil v. Carutheris (1501);

King's Ireasurer v. arl of taithness (1506); B8ruce V.
ndsa .
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later the Lords decided tihiat "Be the l:w of this realms, soena
conventionalis, sic as anes soume f nonay :djectit, with
consent of partins, in ony contrasct or obligatioun, in name

of pane, may not be :skit be ony ,ursoun, bot in sa far as

he is interaestit, hurt or skaithit; because all sic panis are

in ane maner usuraris, and unhbonesat, meid for lucre or gane“l.

Une might have expected that ideas .u excrbitant profit
would be =xtanded to cases in witich & prics was exorbitant.
Asn atienpt to chiallenge a contract on intor alia the . round
of exorbitant price failed in fairlic v. Inglis . lio mantion
is made of usury. I[n Borthwick v. igamsax3 the Lords challenged
an account for funeral expsuses a8 exorbitant and refused to
"counienunics o1 sustain any such sxtortion". The approach may .
have boen influenced by the ict 168l ¢.80 on restraining the
exorbitant expense of ilarrisgze, Daptisms aid Buriala4, al=
though the ict is not referrod tos. If 8o, it was a liberal
interpretation of the spirit of the Act, which only :»rovided
fines as the penalty for contraventiou,

Buying Pleas

Tne praectice of buying pleas was coumon for more than
nalf o century after the .isstoration, it baing et that time
a "vile traffic, in which, in an age of gr=:at lawyers, who
were rooarkable for ssariousrness and sob:rness ¢f :ind, almost
avery man, fron the judge tc the lowaest wractitioner, was
engaged"6. There was & resirictive interpretation oif the Land
rurchase/

l. Home v. Hepburn (1549) .. 10033,

3- 1697 A-"ic 4‘981.

4. L.leGe VIII, 3503 rapealed :tatute Lsw !.evision (:icotland)

5. The hAet wos discussed in » subseguent unseemly dispute on
the ccst of burying a Lord Justicae Clerk, The diapute was
betwesn the decemssnd's heir asnd the deceas=2Ad's widow who
kad mariicd the niew Justicoe Clerk, but the arguments con-
sidered ilhe price chargi~d by undertakars: Urmiston v.
Bangour (1709) i. 4981,

0. ieamsay, vol.l, p.431.



117.

Purchase Act 1594 "Anent the bying of landis and posszyssionis
dependand in pley be Jugeis or nzaberis of courtis"l. An
advocate could buy lani subject to a depending process. The
transaction was valid althou.h the coutrevensr of tue ict
aight luse .iis office and grivilegese. Trha transaction had

to take »lace pendente lite before it could be challenbed3,
and the zift of & plea, &s cpposed to its purclase, was
allowed4. The arguncnt that tre sfct declared it to be unlawful
to buy pl2as and therefore the transactivn was null, was

expressly rejactads.

Contracts by Insolvents

irapssctions by an insolvent detor give rise to many
problems. oalfour :.:ot:s several cases in which aliasnations
ir. defraud of creditors were of "nane avail" and in t rnms
which suggest that third partiss could not acquire rights from
a dabtor in o taint:d tronsaction., The situations which he
zives =8 being struck at are alicnations after comprising,
after the pronouncing of decrse, aftar the scrving of a

summons, and after inhibitions.

Tne law becanme more sonhisticated by allowing a creditor
to challenge a transaction although fim hadl not taken active
isteps to enforce his debt., 1In ircitation of a floman remedy for
annullin; deeds ji defraud «f creditors, tie Lurds passed an
Act/

l., c.26 A.P.S. IV, t:} givan its siiort title by the Statute
Law “evision (‘.cotland) ict 1964 ch.2. ich.l of the
1904 ict deleted three obszsolete wordis, but otherwise the
1594 Act reusins in force.

2. Colt v. cunnincham (ned.) M. 9495;
Zlbll% e 9 : Houa v. Home (17135

2.3.1 .

Hume v. iiisbat (1675) it. 9496,

~arl of Jume v. lume (l678) ... 9448,

Lichardson v, uinclair (1635) &, 3210,

bBalfour, pp. 184, 185; the case of James :amsay V. lianrie

cardlaw (1492) is more fully reported in A...C. 1, 238,

Cunni

‘han v. Maxwell
;s ‘rsk, Inst.

A W
e o o o
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Act of vederunt on 13th July 1620% which was ratified by
Parliament in 16212. The curious thing about this statute

was that it was so deficlent that the comnon law on gratuitous
alienations developad after the statute. This was part of the
devalopa.ut of fraud which has already been examined. The Act
applied to alienations to "wyiffes Childrene Kyrniswen alleyis
and uther confidazan* and Interposed persounes"., A zift to s
creditor was not struck at but as such gifts could elude tha
rules on interest rates they could be attacked on tha _rounds
of usury. .(ris was docided in 16773 and although the decision
was described later as "vory esvefe", it was followed4.

Gaming

The asct 1621 c.145 "inent Playing at .ardes and dyce and
Horse races" provided for winnings above 100 merks to be con-
signed to ths church for :distribution amonynt the poor, and
on certala .remises forbad the :laying at‘cards or .iice, The
jct ray have b2en inspired dby o nrovision of ¥r=such 1aw6. in
sct in 16577 provided that the winn:r of snecified gaming

ransactiong should rapay ina loser and pay the same amount
agsain to the irotactor.

Tha/

1. L., 0lyde stated that he could not find this 4a.5. (Hope,
vol.l, p.12l). 1t is included in the acts of Sederunt of
the Lords ¢i touacll and ssssion frow 1532 to 1533 which
vire cublished in 1811 2nd whieh include some later Acts,

2. c¢.18; Bankruptcy ict 1621.

5. liisbet v. Laird of liuwmbie (1677) :i.. 9459.

4, &utkh rland v, :inclair (1696) i, 9460.

B¢ Adtai.s IV, 613, The 5cit was not fornally rapsaled until
tiie Betting und Geaming ccv 1967, .15, ci.C. "he last
raported case in which it was applied was ‘axwell v, Blair
(1774) i.. 9522, althouzih in 1854 an action founded on fre
Act was sustained in pFalkirk Shoriff Court, Trotter, p.204.
In 1864 the Act was rot in desustude: C'Counell v. itussell
(1864) 3 M. 89 at p.93 per L. Daas.,

6. Bell, Comm 1,319,

7. Addiett. VI, 11, 910a. This Act was, of course, affected by
the rct lescisgory of 1601 which ~nnulled the legislation
"of 51l pretendit carllamernts since the yecer 1633",
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The attitude of the Courts was that contracts should be
enforced. If a winner of a gaming transaction obtained more
tiian 100 meris, the exczs8 was to bLe consigned for trie poor in
terme of the 1621 Act, but otherwise the paction was Validl.

In 1776 the Lords sustained an action for a wager of a pipe

of port wino betwaen two gentleren, to be paid to him who

should walk first to .dinburgh from a cortain place in the
country, although apparently because th.: wager was not serioualy:

laid, absolvitor wa. granted in the circumstances of the casez.

The Caming Act 17103 declared bllls and other docum:nts
given in consideration of gaming to be "utterly void, frustrate
and of none effect.” Despite this the (ourt held that onerous
and bona fide indorsees of bills were not a:fected by a
challenge tnat the bill had been granted for money at play4,
although subsequently it was held that the Aet did not apnly

to Scotlands.

Public Policy in the iLighteanth tentur

At the heginning of the cighteenth cantury the doctrine of
public policy existed in a rudimentary form. The position was
broadly that contracts were anforcad wherever possible. To thiag
thers ware two oxceptions, first when fraud was inveolved as in :
pacta contra fidem tabularum ond contruacts by insolvents, and
secondly in the interpretation of the usury laws. v the cnd
of the century the pousition was radically different.

In two arcas which wo have considered there was a change
in direction. In 3ruecs v. 50956 a wager on the electlion of a
liember/

1. Park v. commervile (lu68) i, 3459; Stair, 1.10.8,

2. Tope v. iweasdie (1776) M. 9522.

3., 9 Anne 0.14; givae:. title by Short Titles Aet 1896, .

4. Nei%son v. Sruce (1740) ii. 9507; Stewart v. Hyslop (1741)
M. 10.

5. Kirk vsession of bumfries v. Kirk essions of Kirkcudbright
and FKeliton (1775) .. 10580; _ayner v. Kent, 1922 _.L.i.

31.
6. (1787) . 9923.
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Member of Parliament was found not actionable. The report

in Morison's Dictionary states that "the Judges in general
resarded a wager as in no case a legal ground of action;
while soma, who thought differently, ware, nevertheless,
disposed to deny action in this particular case, from the
idea that political operations were a psculiarly improper
subject of wagering". The report by Hailea1 makes it clearer
that 1t was political zaming which was regarded as dangerous.
Hailes, himsclf, was troubled by the thought that there might
be wagers on the Judgmente of a cCourt. The interlocutors of
the Court of Session were affirmed on appeal to the House of

Lordsz.

In sruce the respondent had argued that the unenforce-
ability of sponsiones ludicrae was carly adopted as common law
in Scotland and had bosen constantly adhered to. It would be
interesting to know what the authority was for that proposition.
The only authority wmontioned is Stawart v. Dundonalda, which
related to a wager on succession to an arldom. It was
decided by a casting vote in 1753 and, if anything, is evidence
for the novelty of the proposition tiat wagers were not

sctionable.

Bruce v, (088 was followed in 1799 when 1t was obsérved
that courts "were instituted to eqforce the rights of parties

arising from serious transactions, and can pay no regsrd
sponsionibus ludicris; as to money gained or lost, on which

melior est conditio Eosuidantis"4.

Tait has a brief report of a decision in 1774 under The
Land rurchase Act 1594. A contract contravening the Act was
declared void and the agent suspended from offices. When
Bell wrote his Principles ha stated that the contract was null.
His/

lalles, Dac 101G.
3 Patoﬁ 157.’

(1753) n.h9514. . (1799) 4524

viordsworth v, rettigrew 9Y) fue R

licKenzle v. Forbes 51774) 5 B.te 528, A change fore-

shadowed by ''. lJ'orbes, Th: Institutes of the Law of
Scotland (1722), vol.l, 2.5.1,3.

B0l B
e o s 8 o




121.
His editors have inserted tne word '"not" before “null"l, a
change which was justified by the authorities referred to,
but one wonders whether tiis frustrated an attempt to altsr
the law. A recsnt counsideration of the topic follows the
older authoritiesz.

The century also saw the introduction of new problems
arising from smuggling, combinations and sale of offices.
onu

Smug gling did take place on a large scale before the
Union in 17073. but it seems to have posed i:0 vroblems for
the civil Courts. After the Union, possibly because of thue
impositiorn of a malt tax in 1725, "No crime wae 80 respect-
able ag 'fair trading'; none was so widely spread"4. It was
a trade carried on nore widely in Scotland than in &nglands.
"Smugeling was accepted by high and low alike and cven
connived at by Judges, not ex officio but in their private
capaclties" ., The source of Lord President Forbes' fine
brandy and claret was almost certainly the smuggling activities
of Beilie Jtewart of Invernesa7. "tvury person who in Scotland
buys claret, knows that he huys irench wine, which ras not
pald the duty of French wine; ani purchases 1t indeed as such,
since he would not glve the price for it, if it were {panish,
- under the name whereof it is entered"a.

A serics of smug:ling cnses eame before the Courts and
they posed difficult problems, not only because of the
popularity of the activity. There are theoretical difficulti:s
about holding that tourts should, in civil matters, be
influenced/

1. DBell, .rinc,, para. 36(1).

2. Vvalker, Principles, p.541.
3. T.Ce Smouts scottish Trade on the .ve of the Uniomn, 1660~
’

1707 (1963), p.38 et seg5 P.202 €% Bog.,
4, Graham, Jogial Lite, p. %.
5. Ibide, v.528.

6. Ferguson, p.lo0.

7. 1lbid.
8. Comms, of Custom v. orisomn (1723) 'i. 9533 at 9535.
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influenced by the fact that a contract of sale involved a
breach of revenue laws. Omuggling mizht be criminal, dbut it
was not immoral. According to Lord fiansfield "An immoral
~ontract it certainly is rnot, for fthe revenue laws themselves,
ag well as the offences against them, are all positivi 1uris"1.
There were mény statutes ap;lying to smuggling. Their com-
plexity was such that when they were codified in 1825, the
codification needed twelve statutas ianvolving the repesal of
337 "nglish statutes., It was "the ygreatest feat in the
consolidation of statute law that had ever boen made"z.
Despite this nass «f law, it se«ne that no statute provided
that any contract was to be void. ‘here wa: a precedcnt in
tlie cases on ‘'he Land rurchase Act 1594 for interpreting
statutes in such a way as tc limit the penalty for contra-
vening the statute to those penalties specifically stated.
Penal laws should be strictly construed3.

Against these considerations, there is cobviously some-
tiiing awkward in a uau;t enforcing p:rformaice of a contract,
when performa.ace is in breach of an Act of Frarliament. Kanes
regarded an importation in contraveution of revenue laws as
"clearly a contempt of legal authority and conse:mently a
moral wrong"4. This was a corollary to Xames' attitude to
the interpretation of prohibiting statutas. lie would have
ba#en more inclined than the Court had been in some cases
to look to the "spirit and intend:rent of the statute"s. He
drew a distinction between reducing s bargain and refusing
to sustain an action on it6. the significance of this
distinetion is rot elaborated on, hut whether or not as a
result of Kares' influence, it was a key to be seiz 4 by a
puzzled c.ourt of ‘“ession.

As/

1. sdolman v. Johnson (1775) 1 Cowp. 541.
2. HOIasworth, VOI.I3| ppu ?61’20
3. Jee argumont in ‘omms. of Custom v, iiorison (1723) ii. 9533;

ieClure & iicCree v. ratsrson (1779) f. 9546.
4., Xaunes, Princieiés of .quity, vol.l, p.357.
[] Ibid., pp. 3 -3 (]

Tbias, pP.353.
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‘8 a Tirat step the “ourt b21d ttat iods kiown te have
hren smuggled could be validly hought 2nd soldl. 5 pellar of
run _couds" was nov liadbla i donages for failue o delivwr2,
hot vhitn ccoeds had bheen daeliverad o = purchaseor, #a sction

Tur the rice wa sustainﬂd3.

If urie puuses ticre iu tle iatoricul dev- lopneat, the
tneoratical situatiocii nas alrady ovcone hard o uxplaiun.
vhe cuntract of sele of swuosluu guods is net void, or voidewvle,
for ai actioa may procoed oo it nand prog-rty uay rass.  dut
ne2ither ic the contract inm @#ll its res:sects aforceables,
because tlie seller is «utitlod to fail 4o delivar gooids,
#:d thuz provent ¢ breach of the revenue laws.,

Lord ira ident rorbes' atiempt to nave smw gling bargains

tield pacta illicita was rot -+ 2vursged by his hrethreﬂ4. The

‘ourt continued to allow actions on such barjains, rorsign
mercnants vould sue for shs ,rice of tea imported in contra-
veotion of a statute which prohiocited such iupurtations.
rnowledge tnat the goods w:re to b: smug:;led would not

pravent an action for ilie yTiCGU. Lord Pitfour thought

"that smugyling was not walus in se, but only by .articular
statute, and that statute 4id not arnul tie smuy;ling contracts,
but only inpos=d penalti~s upon smuggling. Cthers of the
Lords thought this raason too ineral, b:cauge it weut the
length of _iviwng acticn for implen:'nt of & smug.ling contract,
by deliv::ry of the goods, which it was twice found was not

competent"7.
Than/
l. Comms, of Lustome v. iiorison (1773) i, 9533,
2. oScougal nte. v, James uilchrist (1736) hi. 9536; “ockburn
v. Grant (1741) ', 9539,
3, wilkle v. ‘lcheil (1740; e 9538,
4, wililkie v. chell (1740) 5 B... 217. ‘vorbes was, of course,

responsible for "managing" scotland alony with Argyll aud
Islay and it cannot have escaped his ..otiece that tho
torteous riot in 17%6 nad ite orizins in smugsling.

5. valker v. jalconar :1759) .5, 9943; iore and Irvine v, :teven

M. 9945,

6. Crawford v. sgovd (L765) 5 5e.. 9143 also icuaster v, Forsyih
(17757 5 3.ii. 530,

T CLrawfurd v. 5H0yd, sunra.
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“hen cartis o chenge., In 1776 it was docided by a majority
of five to three with ftwo judges "nun liovet” that o0 action
1zy betweon smuiglers for implesent of o soucgling contractl.

It wes coninously ~rgu-d thet it wes "o cuostion which falls

t¢ be datermined rather inon the principles of the “nglish
law, than upon those ot *the law of Lecotland, %the whole cof our
revenuo laws bein;: nglish, and the consenuences therefore
that result fros thew, »eing deducibl: only from the law of
"ngland". The argument was wecopted by Lord President Dunda32
and, in & lator case, by lord Justice {lorlk ClenleeB. It
igrorcd that thore were several Lcots statutes ragulating

4

importing and =2xporting’ and that smuggling took nlace on a

large scale before the lUnion.

In 1779 the Court departed from the trend of rarli-r
decisions and found a purchase ..f snug;led joods unlawful
and unenforceabluS.
differed in thair reasonsG. Zhe difiicultins of reconciling
this position with thz Court's tarlicr attitude incrsased when
the ourt allowed an action ou a contraei for the purchase nf

‘“he decision was urnanimous but the Judges

smugeled goods because the traunsacticen tock nlaca on land and
not a2t sea7. 3y now the lew was in an uncertain state. 1t

is/

1. ouncan v. Thomson (1776) ii.Ani. "wvactws Illiecitunm", s.l.
Hailes, ec., 053, Iin vt majority wers L.Z. Hundas,
Ledeirs Glenlee, fames, suchinlock mnd ilailes. nissenting
ware covingston, ¥ennot and jtonefield; non liguet :onboddo,
+“1liock.,

?0 A.iﬂi li.}s’ lbido

‘ ge V. Paterson (1779) tiailes, lec,, 829,

4, e.g. 1681 CoTHy Hei'aiie VIII 548 (gold end Bilver threads
atc.); 1701 C.8, “ei'uie d, S (wool)}; 1701 cal3, . .feue &,
780 (silk stuffs); 1701 c.ll, Foete s Xy 278 (¥rench wines);
1703 ¢.,10, far.i. xl, 109 (Irish victual), 1793 €13, A.te'se
21,112 (wines). ine statutes senticnad wrre not repealed
until the statute Law evision (ieotland) Aet 1906, but they
were atfected by Art. VI of the ireaty of Union,

5. heciure .- ciree v, Psterson (1779) . 9546. ee also

.1tbald v. allace (L779) 5 B... 532,

0. nailes, _eC., 8

7. iicisan ve iword (1788) ii. 9549. cp. Jurns v. Forbes & Doyd

807) Yfuro 694, in wiich a bargain was not enforceable
when it involvod the .smué,blinL uf witlsky from the iighlands
to the lowlanda acrose 45 forbildien line,




is not surprising that when the situetion of foreign merchants
sending tea to cotland repeated itself, tie ourt allowed an
1. ‘hhen the
vabter carme nefoure the Court ngain, Lord itonefield susteined

ection for the price aud tllen had doubts avcut this

.ne action, ¢nd by s naryvow najority the Lords adhered.
Hailes wes with the majority only for the sake of uniforrity
with previcus judguents., wWhen the case came bofore the lordis
aoain it was found thnt ao action lay, the alteration deing
c:ausad by the ahgence of th2 Lord Justice Clerk, ©On a third
vrcasion the case ca e before the Lords. This tine Hailes
was absenrt and =0 the majorlity against the action remained.

The defendor was as&oilzied2.

Miereafter the sosition was affirmed that a morchant
settled abrcad, whatber native or foreign, had no action for
the nrice of smug,led goods when he was an avcessory to
smugsling, but, if rot an accessory, he could maintein an
action though he suspected, or even knew, that the oods
were meant to be smuggledB.

It was in this way that the Courf declared itsell against
enforcing some contracts tainted with smugzling. It had
grappled with a problem which remains, th: effect un a contract
of implied illagality. The result was that we cannot say that
a contract for sale of asruggled goods was either void or
voidable, «ven if =ll the parties to Lho sale were concerned
in the sougpling. '"he Court's attitude after 1776 is still
consistont with the decision in 1723% that property could
pass in goods which had been smuggleds. The principle was
stated/

l. Trustees of denr

Grei yvidson (1789) :. 9550.
2. Cantley v. Loberison l§790 , O550; Vailns, Jec., 1077.
3. Yo & COa Ve mLac (1790) n. 9553; Cullen Philp (1793)

M. 9554, Isaacson v. niseman (1506) lHume . uasas on

accession to smugsling were applied to a sale of 1ottery

tickets in licLaren v. liciianus, 21 Nov. 1878, Guthrie's
ue;ect shoriff Court .ases, recond ieries (1894), p.l105.
Jor 8, of customs v. *orison, sugra.

’ ,onm. vy2273 cp. Nishet's Creditors v. iob:rtson
(1791) Te 9554 which involved tha as,iénation af @ bond.
The bonl was raduced #as a puctum illicitum; Brown v,
Linond (1791) Hume 672 is a case s,ccial on its facts.

I
. o




gstatad by the Court to he "in turni causa aglior st conditio

nossidantis"l; that "no action lies" "3 n sond "could produce
t:

no action"’; and “$he pursgurr cuuld not waintain an aetion“4.
mha conclusion nust be that in Li2ir treatmeat of Sau g ling
contracts and also ia tha contemporancous traatment Hf gaming
contracts, tha _ourt hal! craated a now form of in?alidity -
the unanforceabla oontracts.

Combinations

he aightaenth contury davelopnont of trade was accompanied
by the organisation of workmen. ‘the Court of legsion rsfused to
anforce the contracts 5f cowbinations and, indeed, after
differingz opinions had beesn expressed, coobinations were held
criminal. hy the ambryonic trade unions should be attaclked
is for th: socizl historisn to exnlain. Strikes were ac-—
companied by vioclence aud tne sxample of the fronch <evolution
provided a remson !or not dismissing the avents as merely
the activities of the traditional mob6. The logal Jjustifica-
tion is hard to find. rrior to th: first reported cases
involving workmen, Bankton stated "ilecause commerce ought to
be froe to all, therefore monopolizs are prohibited. By
these, private persons or societiss enter into combinations,
or obtain grants to ingross to themselves a certain species
uf merchandise, trade or manufacture, in exclusion of all
others frou Leing concsrned in it"7. such a philosophy cculd
be axtonded to tii: countrol of labour by combinationsg. There

ara/

l. Cullen v. Philp, supra.
2. icvlure o .iclree v, Paterson, supra; Litchel v. lorgan
9{) .H&i ‘.’?S’ -DUC.. 8 9; .’.‘.: . )3.
3. btawart v. sauont (1751) .. 9542.
4. LCoCKDUTn V. Lrank, SUupra.
5. A view consistent witﬁ Goorge Joseph B:11's last consider-

ation of the tople, Inguiries into the contract of tale,
(1844)' pp. 22,23,
6. rurguson, p.o48; A. Driggs, The Age of Improvement 1783-
867, (1559), p.l136.
7. denkts, 1.411.11; Kenes' view vus radical -- .rinciples of

quity, vol.Z”, p.98.

#, .8 1% was ty Lord ecadowbank; Ssve J.... Uray, "The Lsw of
(.ombinaetions in tcotland", conomica (192%), vol.8, p.
332 at 541. —
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zre reportcd iunstences in the el htcecrth contury of the court
refusing to uphold monopoliesl, but the law's cttitude canrnot
he ra:arded ne strsightforward hecruse of the existence of
trading mononclles in burghs, the ori_ins of which sare
uncertain2 end which wore not abolished until 18463.

It is wore likely that the .ossibility of disturvauce of
ti.o0 wesce influenced the lourt of lession. Kanes deals with
viwo topic undur the toanding "acte wud covonants in themselves
innocunt, prohibitsd in equity, because of thzir tendoney to

disturt scciety, aud to distress its ciembers’”’ =zni h2 shows

his feelings when he cowumweiicas by referrcing to the "spirit

vf mutiny'" awong workmen. The [irst reported civil casse on
combinations was in 1762. i scclety of journeyren wocliombers

in iberdeen was ordered in effect to be disbanded or to
contribute sums for the naintenance of the poor, lLecause

"such combinutions of artificers, whereby they ccllect money

for a common box, inflict penalties, ivpose oaths, #nd nake .
other by-laws, are of a dangcrous tendency, subversive of 3

5

peare and order, and against the law" and "contra bonos wcres"-.

That case wag followed four years later. Journcymen weavers

in Paisley forwved a partn:rship of over 600 persons. ‘ome of
the membors refused to pay th:ir contributions. :hen the
vartuorship sued them, the nurtnarsiiip was held an unlawful
combination "cof dangerous tendeucy to socizty" aud the contract
o copartnery was "vcld" ss contras utilitastec publicamb. It

SUZ;!!’iS/

1. rown v, iown of .dipburzh (1707) 4 ... 6563 lnccrp. of
Girdle smiths of Culross v, ‘atson * Masterton ZI??E) Ay
1924; John Young v. rrocs. of Bajlic - Court of ieith
(1765) .. 9504,

2. ... Vackenzie, Thc {cottish HYurghs (1949), chaps. I =nd V.

5. 9 & 10 Vvict. c¢.17. <hat is not to say that mcrchant and
craft guild restrictions were in Tull force until 1846,

The substance of restrictionism had vanished in Glasgow by
1740: soout, p.363; «.:d in ~tirling by 133%: H. “hitbread,
- Ihe yuildry of ' tirling (1966) p.l57.

4. irinciples cf  quity, vol.2, p.:'9.

Y. Irocurator -iscal v. 100l-combDsrs_in sberdeen (1762) i,
15¢61.

6. Bavy v. garr (1766) r, 9564,
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sacns, however, zhat o partn.rship "for cerrying on a vanu-
Tacture” would have been treated differentlyl. 4 corbination
of macters wau censured by Justices but they then vroceeded
to take more erfoctive steps to end a combination of Jouirney-

2
TR .

The rasult is a clear instance of the vurt of ..ession |
using policy to deternins tnat contracts should not be enforced.f
This »0licy was carriad further when a conmbination to raise
wages unaccompanied by violence was held criminel in the case
of the cotton weavers in 1313 aftar previous cases had hold
that the conduct was not criminalB. Thigz was not an
ausolcious use of the declaratory vower of the ':igh Court
as a fow yuars later a gtatute gave a liwmited right of
combination for the purpose of raising or lowering the rate
4. e det
3id not affect the law of contract, wo contracts for those

5

purnoses remained liable to attack at common law”.

of wages or of regulatins the hours of labour

A discuassion of combinations inevitably leads to a con-
centration ou cowbinations of workmen. Cther activities might
be regarded as combinations it ii 1e accepted that the essence
of combination is that the agreemant of the combiners is
intended to produce an effact on 8 third party. Combinations
had baen tr:ated us criminul prior to the case of the cotton
weavars./

1. Supra at 956¢.

2. .orp. of iiaster shoemakers of .dinburgh v. jlarshall (1798)
M. 8573. cp. the case of bPater Arnot, iHume, Crimes, vol,.l,
494 fn. oOther cases on combinations in tils perlod are
noted in #. Hamilton, An —.conomic iistory of Scofland in

the i;ighteenth Centur s PD. - .

3., Hume, irimes, vol.l, pp. 494-496; Gray, supra, p.3’2.

4., Combina¥lons of vorkmen Act 1825. ’:A.'"heth—-P—rar the Acts 39
Geo. IIT ¢.8) and 39 « 40 Gso. III ¢,1l06 or many other
garli r Acts (‘ioldgwortn, vol. XI, pp. 488 gt s2q.) applied
to cutland is rnow an academic question. +vith one iwporte
ant exception they were not aupliad in practice. UGray,
%&._ CiE” De. 336-j380 ‘

%. Hollsworth, vol. iV, v.€62, wic considered such contracts
"yvoid".
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Weavers, . cotbinntion to refus to wec2pt hulfpe ce resultsed
i finesl. Tie 'ouse of lor’s consirar~d & corbination to fix
the rate For posting in term: ladicating thet iv was = ¢ iminal
offeuce2. Ao exanple of G ¢civil consejuences of a corbination
iy that of a wiite bonnat ¢t an auction who acts in concert
with the sellers. A& coudbinctio.. of intending bhidders at a sale
wus "11le _al", the s¢la "voiil an! null" und danages awarded to
tg saller4. "ila spows & foature of cormbinations. It is not
the 2gracment among tha combiners alon: which is affected. The
combination's contract with inroc nt third parties nmay be

void.

jale of Offices

In ngland trafficking in offices sc2ers to have baen
cotyion prior to the ~ighteenth century, julging fronm the
avidonce led in the inpeachmant of Lord _hancellor liacclesfield
in 17255. Scottish authority indicates tnat the practice was
no less common north of tne 3order. For example, Fountainhsll
reports on a Judicial nromotion:-

"plexander [ #alconer] Lord Halkerton ... entered to

his place in Session hy simony, or rather comnittendo

crimen ambitus, for he pald to my Lord 3almanno 7000

merks (a great soumc at that tym2 when their salaries
ware, small), to dimit in his favors, and by ny Lord
Iraquaire's moyen, the Troasurer, wnosse crcature he

was, ke g£ot the dimiscion to be accepted by his Aajesty"ﬁ.
“hen/

1. H=ll v. Billerwell (1787) . 9573.

2. Lcott v. unith ZI?QS% 4 ﬁ?ton 173 . T7625.

3. cp. Grey v. Stawart (1793) . 9560,

4., iuiray v, “aci/han (179%3) i. 9567; lalles, lec., 920; A
special cane involviny clections is _aterson v. Mags. of

stirling, (1775) i, 9527; sae 16 Czo. 2, c.1l, 8.24;

loggen v, ﬂﬁrdlaw (17355 1 Paton 148.

aelie Gibb, Judicial ‘orrustion in the United ¥ingdom (1957),

Pp. T=41.

G Jgurnals of ir John Lauder, Lord “ountainhall, (1900),
cottish ' iptory .ocliety, let serico, vol.36, pp. 2l3,
216.
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“han James ‘Tamilton wias assolnt~d one of the principal clorks
of sgasion by tha Tord dagistor's gift he was ordaintd on lst
June 1697 to b»e tried by n conittee of the Loris of Session,
4nd at the same tima "“oblig :d to sive *:is vath that ha had
ziven aoc more toc thoe .eglster then 4000 merks for the said
rost, directly or 1ndirectly"l. ‘hen & clerk of Beasion
ratirad at the beginning of the nineteenth century, ne nad

no peansion. The syatem vwas that ho aither rasigned in favour
of i'is succaassor who advanced a sum of money or a "co-adjutor"
was assoclated with him ir iils patent and undertook the duty
on condition of a division of salary. Gir valter S5cott
obtained hie clerkship or condition of sllowing his pre-
decaasor, Home, to retain ite emoluwents during Home's

lifetime".

In Ucotland thore was an ~xcuse that hzritable officsse
could be sold under the feudal law, There is :no case in which
it was decided tuat all such offices could be sold, but some
of ther were in coumercig. iisritaple jurisdictions could be
aolds. On the assuuption that adjudgeabilit; of sn offics
muet imuply 2 powar of veluntary sale, the cffi-e of king's
usher4 aril the olffice of %inz's printer zgranted to = person
and iis heirs and assigueeas were both saleable, Uffices of
trust sranted during pluasure or for liile were ot adjudge-
ableb. Kames, as usual, saw ihe problem ~3 boing more
involved., A distinction siould be drawn between an office
wilch was not adjudgeable and emolunm.nts wnich might be,
where there was power to appcint a devuty the amolurments
wight/

1. Brunton & ialg, p.494, quoting the Tiooks of ederunt.
2. J.ui. Lockhart, Hemoirs of 3ir walter Scott, (1900 od.),
VOlo 1’ iJD. 436-443'
3¢ “rBkey Inste, l.Z.1l1l,
4. cockburn v. Creditors of Langton (1747) . 150. ‘'‘he
interlocutors of ihs Court of .eseion were affirmed by
~he ‘louse of Lords. Icta, howavcr, sriuznts on the value
of this case in “arl of iasuderdale v. Zerymgeour veddaarburn,
1510 revie (iteie) 39
. Bleir v. ¥reebairn (1737) . 148,
. 'T8k., lnst., 2.12.7; wilson v. Falconar (1759) 4. 165.
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mnight »-> adjadged, however prrsonal the office, but it would
he otherwise when thera wag 10 powsr of deputation, =3 in the
cage of Luprene Jujgesl. wWwhethe .- or not :aces' view is cone-
sistz2ut with feudal sheoryz, its value for the purposes of
analysis wag to raw a distinction botween the disposition
of sn office and thie szssiguation of its emoluments.,

lii ©hiv latter balf of tne aightesnth century the Court
of vession started to retfusa tu support sales of offices.
The Ueneral Assembly or the Church of iicotland passed two
5. “hortly theraafter the
Court rafused to support suen a pactlon, holding it "ob

set8 noainst simoniacal pactions

turpem causaun at contre bLounos morasg". the opinions show a

o Lo A
cunceri for the purity of ihe Ucotbiski Chureh’.

in secular cases the Court's attitude shifted from one
of tolerance, but 1t never prohibited all sales of offices.
In Young v. Thomson5 a meanar of Yarliamzat proeured an office
for tis wife's brother. I:u return ihe brother bound himself
to pay an annuity to his aunt. "It was zenerally the opinion
of the Court, that if [ir. Ker had taxen ihe sum payable to
nimsolf, the paction would have beeun contra bonos mores; but

not whore it is taken by hiw sayablas to a frind or reletion,
such u® lirs. Young, wno was ais wife's aunt", Tiis i1s a narrow
viw and it is not surprising that it did not last,

In bDalrymple v. Shaws it w3 nrgusd that "nothing is more
onsnly sold than nre public offices navory day; the clerk-ship
of the 'tigh uourt of Justiciary, for axanple, the depute clerk-
ships of the bills, th> ahwrifi-clsrkuhipa"7. 1 that were 80,
the/

1. ¥ilsomn v. fa%coner, supra.
2. "ara the emolunmcnts L.ri%able? If aot, ilLey vould not appoar

to be the prop=:r subj:ct of an zpnrising or an adJjudication.
Tha apprupriate vemedy of tihe creditor is arrestriint.

pV]

3. Sesz. T, June 1y 1753; Sess. 5, ‘lay Doy 1759,

4, tfiaxwell v. ‘arl of Galloway (1775) .. 9590; ilailes, Dec.,
024,

6. (173%) #i. 9531; ‘ailes, ac,, 7989.

T. uu arguncent repeated in whomson v. uJove, 16 ireb,, 1511 i.:.



nhe “ourt wished fo apd the practice. "Tho Uourt were agreed,

that 14 ig contra Lunog norazm, ~nd illagsal, for thioss in vower,

4
srecuring Tro governivnb, olficos to otiiar people, to
ctipulate o sun of voney, or auwy of the ewvolunsits, nithoer

5 thamselvas, or to third parties®,

-

e Lord ¢hancellor in 1802 issued a strong obiter opinion
Elist Sn: sule of puslic offices was illegal, despita pfevioua
racticeY. Tidls was followsd in 1511 when it wns held that
apart irom instances in which offices wzore in uso to bz bought
and sold, « sale of a public office was illaaalg. In vhe
interval =2n nzlish ict of 15513 nal bren extended to Scetland
sl expanded by the Gale of Cfficas et 18094. sroadly
spaaking the 1809 Act a,yliug to (rows and guverament offices

t

and iz verms of tha 1901 e s contrnet contravening ihe

gsrovisiong ui tho pects "shal be volda”,

The eighteanth century changes

At tho veginning of the cightienth contury the dominant
pattern was 4iaut contracts would b: auforcaed despite tneir
subject natter. oy tne end of the contury t:is was no longar
true. outrocty wore attacked as contra bonous pores.,  onbin-

. . A6 - .
ations ~vera atruck ai in 17027, Tag trand of authoritios on

2]
sorbas in 17747. Tha atieapts to nave swnuggling contracts
iinld pacta illicita fzilod undil Juncan v. homeon in 1776°

and/

1. oStowart ve dillor (1302) 4 Paton 2596 at po. 290=-294.

2. fhomson v. Jove, suura. The sale waus avranged by those
with power to fill the oifice. tord iresident 3lair
ra2gerved his opindion on the validit:r of o bargain betwsen
thre two candidates.

3¢ H & 6 sdw. VI €. 163 oiven the title "7Tua ale of Uffices
Act, 1551" 4% the otort Titleg et 1986,

4. 4G Geo. 1II, c.176; ziven the short titls in 1%7%6.

5. Q.z. .

6. Frocurator iiscal v. ‘wol-combrs ia sbhesdcen (1L762) 6o,
1261, ‘

7. 5 _taasle 52“:5.

8. Lo iPTey "rFanetunr Illicitun", »n.l.
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sad two decivions in 17791. che Jourt of oession declarad
Jirnly o ninst the ssle of public ofyiccs i1u pelrymple v,
:ﬁgﬁz 100 1726 in toree inconsictoent withv previous authority
~nd practice. Vagers were enforceunle w.til Lruce v. _0553
in 1737 =nd Lordsworth ve sotliprew in 17994.

These changes show some remarikable Ioatures. «ith tie
ex.eption of coumbinetiona, where trere was no previous
autherity, the refusal to suforce a contract arose in varying
situationus and despite .revious authority. 7The alteration in
attitude took place in a period of about & dozen years from
1774, Further, with omna excaptionE, th:: changes survived.
why did this happen?

#undancntal chang=s in attitudes are rot common in lawysrs.
Changags In the law are likel; to naed, as a precondition,
changes in the lawyers admirietering the law. This occurred
in the Court of Lession in the middle or the century, 4t the
ievolution setilemnnt there was - clean sweep of the Bench.
Uf those who took their seats on let november 16%9, stair,
Kewblyth und “ersington were the only Jjudges who had previously
sat on the bench and wersington waes the only julge at uhe
cavolution who was appolnted after itﬁ. Ry 1726 only one of
the :evolution Jud_es, arNhiston, was still on the Bench snd
he was soon to die, lowever, all woas not well with their
replacemsnts znd i. -ovamber 1726 Yodrow trcuw.ut "tiany of the
lords of (z2ssion ave at tnis time failinz, 2nd in a little
time tnera will be a vast change in that banch, on which so
much depends as to civil ovroperty. Arniston, i‘ocllock, urciston,
¥orglend, the tYresident, snd some otners, are rsally teader
and old. I wish their places bs as well filled"'!, Tt is
true/

1. Nkclure ¥ iicCree v. John iaterson (1779) ‘. 95463 Cibbald v.
‘;:a%_facc 5 2.5, 537,

2. 8 f;f‘:- 9531-

3. 217%7) i"e 9523; 3 raton 107.

4, 1799) i:. 9524.

5 IcXenzie v. iorv:s, supca.

6, Iinformation on dates of avpointmout is dorive4d froa Srunton
« Haig.

7. G“avtad éruntou « ilaig, p.>00.
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Eew o e Juot over hlf Ll sontg cllinged naands i the
followin . ten yrars but thah is 0f corarable with the
"vaat chonge" which was to come. Hdotwaoa 1750 :nd 1755,
loven jud es cuased %o 1o1d wffice. ha bLeuch hy 17606 vas
cnlativaly stable 1 composition and renaiuned that way until
tlio 1780'81. It was that bonch which startad devalonm nt of

nublic nolicy in the law of ~contract.

Thie vench ia 1776 wuen Juomson v. guncan wad decided
cuuld .iave consisted oif Lord rresident vundas, iord Justice
Jlork slenlea, and Loivds suchinleck, wennet, ifitiour, darjarg,
ilailes, .Jtoneiield, ~ovington, uarienstouna, hkamss, (oalston,
slliock uid uonboddoz. In she period in which w# are inter-
ested thoere were only two enangz2s of nota, sCitfour died in
June 1777, ‘his was a lo: to the bench and his succ-usor,
westhall, was an inadejuate replacswment. rKauss had sought
Litfour's appointuant on the grounds that it would remedy
shie low reputation of tne court” ani :ell describad hinm =s
one of our bast 1awg9rs4. it is to ritfour that we owe the
cxprassion "somm judges are like the old bishon who, raving
pezun to sat the aspuragus at the wrong snd, 4i! not choose
to alter". Litfour's loss vas to some ¢xtent composated
oy draxfield replacing Coalustorn ia Jecamoar 1776. Braxfield
sained tne same pralse from Sell as ﬁitfvurs and HBraxfield
was no respector of pcecedeutb.

vt/

1. There were only four chang=s between 1766 and 1757, and
tiey all cccurred 1775-1777.

2« In £fnct only %en s28m to have taken rart in the decision:
tialles, pec. 683, ‘he case was heard on Sth veb., 1776.
Alesore had just died. ankerville Jdid ..ot teke his seat
till 22nd *eb,

3, uvotter, Xamas to iiardwicke, 3 April 1701, quoted :.cC.
Lahmann, idenry Home, iford names, und the Scottish nlight-
senment (1971) p.37.

4. Tell, voim. 1.60.
5. Ibid.
6. i.i. Walton, ""he itunours of Hailes", 1%C4 J.i. 2235 at

P.232.
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Of the others on the Bench, the radicalism of Kames is
well enough revealed b, his writings. ionboddo, in the
opinion of a recent writer, had much more solid learaing
than Kamesl. onboddo was a great "dissonter" but had a
reputation for never having had his judgments reversed by
the tiouse of Lorda2. Halles was a man of letters and
represented "the eighteenth century Scottish ideal of a man
of 1aw"3. His collected Decisions sihow that he often tool
an independent, if conservative, lin: and was not always

enamoured with ilonboddo's view4

animosity towards Braxfields. A bench containing Kames,
Braxfield, onboddo and Halles must have been difficult to
control, let alone the problems posed by the lessar Covington,
"infirm, deaf and impaticnt of contradiction from his

brathren"s. It was a bench capable c¢f innovation but there

s 2and there is evidence of

ware influences greater than ths personalitiaes involved.

There is some evidence that, afte:. the middile of the
gighteonth century, thore was an awakening of interest in
wnglish ideas. nglish ideas w=sre introduced, notably in
agriculture, a2nd eplscopalianism became increasingly fashion-
able7. One result was an attitude to language. The writings
of Home, :21d, "ob:urtson and others waere not in Scots but in

!nglish. "V'e who live in Scotland are obiiged to study
mglish/

1. ", bDaiches, The raradox of cottish i‘ulture: Tthe tightsenth-
rentury xperience, (1964), p.ol; see also -, fnight, Lord
ilonboddo and Some of His Contemporaries, (1900), reface X.

2, F.t'. Walton, "iord tionboddo", 1896 J.... 360 at p.365;
Knight, op. cit., p.10; taiches, op, cit,, p.62.

3. DaiOhBB, 22.- Oito’ p-57-

4, 9.5. Purray v. rcwhan (1783) Heiles, uvec., 920; iclure &
ficirea v. Paterson (1779) Hailes, i9c., B29; ©,¥. -alton,
sup. cit., prn. 234,5.

5e¢ iieiie (arnie, lLord Hailes, 4 Study, unpub. ‘h.’., Thesis, : t.
Andrews, 1954, p.o57.

6. }‘\amsa\y’ VO].-].’ pol}?-
T. J. Clive, "The Social Hackground of the Scottish Kenmisuance”
in vcutland in toe A f Improvewent, =d. .0, Phillipson
ani ., Mitchison . .aefearred to hereafter as

"Ago of Improvement".
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tnglish for books like & d=ad language which we can understand
but cannot speak. Cur styl: smells o: the lamp and we are
slaves of thae language, and arse continually afraid of committing
BOpe Zross blunders"l. Advocates appoaring before the ilouss of
Lords saw the amazex:nt which thelr pronunciation producedz.
"“Young advocates like i'edderburn, and nature Judges like Kames;
noble lords - Galloway, glintun, irrol; literary ren like Hunme,
Blair and Robertson, all began to try to syllable their words
aright, to the sarcastic amusernent of the ovld=fashioned at

their efforts to rid themselves of the old tongue without

being able to learn the new"?, Auchinleck is noted for his

adherence to the 3Scots dialect4.

It would be surprising if such an intense desire to copy
the nglish did not produce an acceptanca of “nglish ideas.
Kames and Bankton were the first writ:rs to use the 'nglish
word "voidable", The footnotes of Kames' irinciplsa of xquity

gshow that many of his yropositions are derived from 'nglish

squity practice, and indeed he was interested in assimilating

Scots and Tnglish laws. Bankton's Institutes contained much

reference to 'nglish law "to glve ny countrymen, esp:cially
ny Jjunior comnanivns at th: b:r, 8 tuste of the law of :outh
sritain, with which, by the uniou of tie two kingdoms, we have
80 great intercourse"b. He intended, howaver, to illustrate

7

tite differencas betwaen ~nplish ani Scuts law', not to
asuimilate the systems. [he borrowing lists of the Advocates
Library show the familiarity of the advocates with the then

currant/

1. Letter to Lord Glenb:rvie, Forbes' Life of sieattie, vol.ii,
243, quoted Graham, ocisl lLife, p.ll4; see also J.i. Smith,

nsome ightesnth Century ldeas” in Age of Inprovement, p.l07.
2. —.amsay, vol.ii, ».543; Gratan, “ocia% Life, p.ll8.

3« Grahanm, Jocial Lifs, p.120.

4, .ausay, vof.I, 9.132.

5. Kames, Historical iaw - Tracts, (4tn ed., 1792), rreface
xi.

6. Bankt. vol.l, nraface xii.

T. loc, cit., preface ix,
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current series of “nglish &eportsl.

Despite all this, there is little evidence of "nglish
innfluence in cases before the ourt of Session which involved
public policy. Urrors i: decisions on the law of zaming in
tie 1740's wore attributed in 1826 to un erroneous notion of
"nglish practicez. It was argued in Luncan v. Thomson that
smuggling contracts should be dacided on tha uyrinciples of
snglish law3 and this argument was accepted by Lord President
Dundas4 and, in a later case, by Lord Justice Clark Glenlees.

These instances involved the application of sritish statutes and
that apart 1t agcens that the 'nglish influence on contract was

not obvious until near th: and of the casntury. Then the
process of assimilation of =Scots =2nd Tnglish mercantile law
was hegun by Ilay tampbell, ULraxfield and Hailea6, and
continued in the nineteonth century by Gsorge Joseph Ball
an'l his editors,.

There are ;rounds for believing that there were native
Scottish developments which inspired chanpes of attitude to
contract. Frrofessor Ctein has shown that the institutional
writers follow:d a natural law line of strict zdhercnce to
agrsements., (thilosophical treatment of public inturest by
Hutcheson, lumz and Smith and the attitude of lawyers such

as illar and Kames, d=velopzd the idea of limitation of

contractual obligations7.

s0/

9546.

J. ansay, "ulghtesuth-tantury :dvocates an? "heir {itudy of
Legal e¢nd General Literature", 1939 J.i. 23 at p.24. Tamsay
doas not give tho details of tho reports but, with the dates
of the perious covered, followed by the date of first pub=
lication, they were Holt's K.., 1688-1710(1738); Burrow's
Kesey 1756=T71(1766); Atkyn's thancery, 1736-54(1765);
Salkeld's K.B., 1689=1712(1717); iodern :eports K.3,,
1669-1755(1682) .

Wh e)v. Sir J.L. Johnston's Trst, and :lliot v. Cocks & 20,
pd 5 S. 40,

M.Appe. "Pactum l1llicitum", 1.
Hailes, Dec., 683,
rielure & ricCrue v. caterson (1779); Hailes, lec,, 829; M.

Fe.ir's ¥alton, "The rumours of railes", 1%94 J.:. 723 at p., 30
P. Stein, "Legal Thought in wighteenth Ceuntury Zcotland",
1957 J.ii. 13 "Th= General Notlon of Contract arnd Property

in Ji:hteenth Cantury Thought", 1963 J.k. 13 "Law andi
woclety in Scottish Thought", in Age of Improvement, p.l148.
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So far as Ucots law is concerned, the genesis of the idsa
that public interost may result in contracts not being enforced
may be the publication of tMontesquisesu's L'"sprit de lolis. This
work may have influenced Kamesl, despite Kames' criticism of it

as containing "manifold arrors"Q. Part of this influence was
:t hlstorical and eoclologicel approach to 1awj whiich could
result in a wore flexible atiituie to contracts than the
natural law tieory. The kay to a change in attitude to
contract is utility.

when prancis Hutcheson wrote his Introduction to lioral

Ehiloaoph* he saw utility as Jjustifying the enforcement of
contracta’', The sxtension of utility to Justify non enforce-

n=nt 1s shown by comvaring hutcheson's view with that of a
later ulasgow rrofessor, Juhn ﬁillars.

Millar was the most noted law teacher of his days. He

puhlished 1ittle on law, however, and the contents of his
-lectures must be derived frow existing manuscripts of
students' notes. ost of ‘he known surviving notes have boen
examined. 4 general impression is that the lectures Justify
tre description historical and soclological. ‘They differ
marked%y fromn the style c¢f i:illar's predec+ssor, William

Acecording to prosent notions they would Lo rore likely to be

Forbes', and froc the style of tns lecturzss of Baron iume,
delivered in the class of Jurisprudence than in the class of
secots law,

rillar/

l. ¥.0. Lehnann, "The Juridical writings of iord Kanes", 1964
Joie 17 at po37. On the Hcottish recsotion of ! ontesquieu,
gae ., noss, Lord raues and the scotland of nia ’
(1972), pp. 203 ot seq.

2. Kamas, lucidations, preface xii.

3. itein, auD. cit., 1963 J.::. 1 at p.9.

4., F. Hutcheson, A Short Introduction to Moral rhilosophy,
(1747 trans. 5 179, and notc the absenca offanythin" Q=

senbling a doctrina of public policy at p.l9l except "to
violate directly %the reverence due to God". Grounds of
nullity such as lack of capacity, error, fraud and faar
are recognised and discussed, »p. 130 sl se

. Hutcheson was rrofessor oi Horal philosoP [730—46'

nillar, irofas.or of Law, 1761-1801.

% eU. Lehmann, John hillar of ulasgow, (1960), passic.

%. Forbes, Institutas of the law of SYecotland, T22=30),

ProfessBor of Law at Glasgow, 1714-46.

un

- O
LI ]
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Millar unade frequent reference to utilityl. The idea
of utility was an old oneQ, but what was new was 1ts effect
in producing a publiec interest in whethor a contract should
be enforcedB. #irst, followin; the visw earliur exnressed
by Hutcheson, utility explains why contracts are enforced.
"Humanity then utility sao>n $0 be the two principles which
rander contracts obligatory, the formar comes first in the
order of time, the latter when it is cnce introduced is by
far the strong:r of thne two"4. "The Principlees of Utility,
or gsneral interest malkes men write in supporting promises.
One man trusts another frow a presumption of his general
benevolence, on a disgosition not to injure his neighbour
by disappointing him"s. "Thare is no doubt utility is the
gr2at reason why contracts are enforced"e. ¥rom this, however,
it follows that som: promises are not obligatory such as when
force and fear is used or thero 1s error or l:ick of capacity7.
In the last case "It is for th: lbublic gocd that the goods
cf such People should be withdrawn fros« commerce lest they
should bc imposed on"a. .quity opurates betwean the parties,
but a Judge ruat also take into account "what effact ou
genceral utility such a rule will have among socliety —-- how
it may affect future cases; he.ce his derisions will ba either
founded/

1. sp, in adv. H.0. 28.6.8,. rrom internal svidence thn sacond
course of these (ivil law lecturas ended in #ay 1778.

2. ¥ide .G. riill:r, The bata of Juris-rudenca, (1903), p.438;
S5tair, 1.1.18 = "thr:e orime urinciples of positive law;
whioga aim and intcrest is tnhe orovit and utility of nman®.

3. Although even non enforcemont was not without precedont,
stair 1.10.,13 -~ "rositive law, for utility's sake, hath disg-
abled miiors having curators, 1o contract without their
consent".

4, AdV. i-eiie 20.4.8, p.156. ‘This i:.i;e is dated 1778 snd is not
listed in the sational Library catalogue a2s .illar's
lectures., That th:y cre his lecturaes can be seen by a
comparison with Adv. (.Y, 28.6,8. On passage citoad co.

Adv,. ¢ Wlie 28.0.8, p.294, 2nd {oursa,

5. HMurray if.. 95, p.85 (1729).

6. .dinburgh '..o., tiillar, .o 2,45 and 46., vol.2, p.66.
(vated 1794 and of int:roet bacause it beacs the bookplate
of Gaorg> Joserh 3ell).

Te AdVe 1evie 204403, PelH6; rdve tlalie 284,648, 1.794, ~nd tourse

Be 4dVe tewe 28.6,8, sup. cit.
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founded in equity or in utility"l. "The interest of the
individual should always yield to that of Hoclaty, when
they arc ovpposite, though they generally ccincide. Jometines
howaver thay =may not coincide and a promise madie to an
individual would hurt “oci:ty. In this case it ought not

, ] 2
to ba performed" .

i

{lie result is that "evury ianocent paction wnich is
agreeable to the urinciples of Justicce et non contra bonos

mores siiculd be supported"jb "A11 innocant contracts may
be enforced by a civil Magistrata“4. "sy the law of {coiland
all contracts and promises vwith exception of such as appear

hurtful tv society are nforced by ihe Hagistrate"5.

it was not millar's style to expand such cbservations by
rafarence to the practice of ticottish Courts. That was, how-
evar, the style of Kanmes.

Kames' Principles of “quity is a discussion of the
differences between equity or Justicoe and utility. "iquity,
when it rogarde the interest{ of & fuw individuaels only, ought

to yield to utility wii'n it regards the whole Bociety"G.

"Two gr-at principles, Justice and utility, xov~rn the
proceedings of a court of equity; #nd every matter that

bslongs to that court, is regulated by one or othar of these
orinciples. llence a division of the pr«sent work into two
oooks, the first appropriated to Justica, ths second to utilityq
“hen one looks at the contents of the second book the

practical exopression of utilitarian philosophy is saen.

Thus if the chapter headings are texen and there ara ap:«nded

axamples/

l. Ibid,, p.l44, lst Course.

2. ‘dinburgh .., sup., cit., vol..’y, p.06, :iis exarples are
restricted to e,y. force, Iraud, «rror, insanity, underage.

3 1bid,, p.308, Znd .cursc; sisilerly, dinburgh rece., BUp.
cite, vol.2, p.77.

4., Glaegow .5, Gen. 178, p.224 (1783).

5¢ Glz2u,0oWw .. Gel. 181(2?, 0353 (1790) reveated voerbatia.
ulesgow :i.o. Gen. 107, lect.24 (1797).

0. Kanus, irinciples of .quity, vol.l, p.~ 4.

7- EI)__-_ Cito, vol. [} g)p-jg’d‘
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exanples from the text the result is:-

Chap. 1: Acts in themselves lawful reprobated in aequity
as having a tendency to corrupt morals, e.g.
breach of fiduciary duty by & truste«, pactum
de guota litis (n.b. at cormon law), bond to

& mnarriage broker,

Chap., 2: Acts and covenants in themselves innocent pro-
hibited in cquityl becauss of their tendency
to disturd sociaty, and to distress its members,
a.g. comdinations of workmen.

Chap. 3¢ i'egulations of commerce, andi of other public con-
cernas, ratified where wrong, #.g. power over
monopolies.

(Chap. 4: Forms of the common law dispensed with in order
to aoridge law-suits, 2.g. retention.

‘hap. 5: Bona fides as jar &s regulated by utility, e.g.

payment to wrong creditor.

Chap. 6: Interpoagition of u court of equity in favour even
of 2 single person to prevent mischief, ec.g.
appointnent of factors loco absentis and tutors.

chan, T: Ltatutes preventive of wrong cr mischief extended
by a court of equity, e.g. statutes on usury,
gaming, purchasing law-auitsz.

Utility comprehends wmora than what would today be regarded
ag instances of the application of publiec policy but the
importance of utility is that it can orovide a reason for not
anforeing a contract. ‘his philosophy was opresched in the
saighteenth contury by Kares and “illsr, From the 1770's
onwards the -ourt of iession was refusing to enforcn contracts
on the grounds of public policy.

Publ;c/

l. "Jquity" is sonet.mus used to mean Justice as op.osed to
utility and sometimes to mean, in jeneral, the powers of
a court uf equity. rere it cowprohends utility.

2. "Such statutes, preventive of wrong and mischionf, may be
extanded by a court of aquity, in order to compl.te the
renedy intend«d by ihe legislature", op. clt., vol.2,
p.117.




Yublic policy sines the aight-:onth century

conflicting views

Natural law visws were not ousted by vhilosoprhical
treatment of public intersst aid tire result was two different
general notions of contract existing et the beginning of the
nineteenth centuryl. 50 far as contracts contra bonos mores

were concerned this involved a potential conflict between
two attitudes. ihis arose in raelation to bankruptey and

pacta de guota litis.

In bankruptecy, public policy wns applied to explain a
sround of challenge which predates the docirine of pnublic
policy. The common law on challenge of some agro~ments in
relation to a bankrupt's astote had its origins in fraud.
Bell's «ditors treated some fraudulent preferences as examples
of contracts immoral or contra bonos mores2 and Lord !unedin,
attributing this to Bell, came to the conclusion that an
examnple of such an agreement wasg "inconsistent with public

3.

law and arrangenent® cXumples of sueh agroements are an
apraensent by a trustee to share his fee with a potential
creditor4, or an agreement by a bankrupt which favours one

of his creditors above the others in a2 composgition contracts,

or as a price for that creditor agreeiny to a QOmpositiOHG.

1t nmay obscure the nature of the objection to such
arrangenents if their origins in fraud are forgotten, The
challenge of s fraudulent prefarence is # challenge of a
voidable prefergnce which cnly certain psrsons huve a title
to make, his =2xciptional characteristic of a voidable
agrescunt/

1. otein, sup. cit., 1963 J.ii. 1 at p.11,

2. Ball, vrinc., para. 37 fn (1).

3. iarmers' dart., Ltd. v. llne, 1314 otis (iiele) 84 at p.236.
Farmers! .art, utd. V. *i ne, sup., cit.,.

gobertson v, Ainslie g Irst. (I 27) 15 ii. 1299,

Arrol v. .onigomery (157G) 4 e 499; it way be diffaerent
if all the creditors know 01 and cons~nt to the situation:
Levick v. adell, sons & o. (1229) 7 5. 327. This wculd
gugest that the arrdnbem:ut was voldabvle and not void,

[eaR € A1 -5
] L ] L]
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agracaont was the ground of decision of the First Division

and the i'ouse of Lords in iMunro v, Rothfieldl.

An insolvent debtor entered into an agrsement with some
of 1is creditors whereby he bound nimself to pay them by
inetalaents in vreturn for the creditors not euforeing their
clains, Deapité the debtor's adhuronee to the agreerent, one
of the creditors raised an action for nis debs and obtained
a decrse in absence. he dubtor aund creditors brought a
suspension of the decrce aund were met with the plea that the
acreement was illegal, Jhe bivision aad the llouse of Lords
ware in no doubt thai the agreamuut was not iliegal., It
mignt be crallenged as a preference by creditors not a party
to it, but between the parti:s it was enforcesable. The agree-
ment was voldable, not void., It was contrasted in noth
wourts with some agreaments which 1nvolved dishonastyz, the
implication being that such agrrements ware null ab initio.

Thus the common law of bankruptcy shows two types of
objections to agreemsnts, Th: agreement mey involve dis-
honesty or otherwise be contrnry tc public policy ani arguably
is void. The agreeszent nay be a fraudulent preference, in
wi‘ich case it is voidable. The statutory law of bankru:tcy
senows 8 similar dichotomy. (ome agr:ewrents are "null and
void"3
fraudulent under the Jankruptcy ict 1696 is stated to be

$§ on the other hand, while = preference which is

"voyd and null", it is in fact voidab164.

The 1interaction betwzen t'e new ideas of public policy and
th? old grounds of challenge 1s lese confusingly illuatrsted in
the/

l. 1920 .2, 1183 1920 5.0, (Hediw) 165.

e 48 1ln rarmers' fMart. Ltde. v. -iilne, 1014 ... (tiel.) 84.

%, 8,4. T000aS V. .8ada@ll (1%69)" 7T :, 558 (Bankruptey Act,
1256, 8.150); sae now sa krupte  (sScotlund) sct 1913, s.
1,0,

» This follows fro~ “unro v. icthfield, surra: Goudy, Law of
dankruptey in ~cotland, (4th «d., 1914), p.l0l; vrusmond

[ : (1259) 12 J. 504 at p.oll por L. . oncreiff.
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the case of pacta d2 quota litis. ‘e have shown that the
Land Purcliase Act 1594 had been rastrictively interpreted.

A possiole attempt tu change thse law in 1774 h:s not baen
arcepted. In 1831, howevur, an avrgumcent was present :d tha
an agreement betwean & clisnt and nis logal adviser to divide
the subject of the law sult was not affected by the 1594 ict
because tliere was no decanding actionl. The majority of
Judges held that the case fell under the common law doctrine
of pactum de guota litls, with Lord ieadowbank dissenting on

the signifi.ant ;round that there was no such co-mon law
doctrine., he majority viow wes followed ncarly tventy y:ars
1ater2. so the common law was invoked to such an extent that
if it ha!l always boen the law thore would have bren little
need for the atatutej.

ievelopment ol eighteenth cantury attitudes

In two arcuas the nineteenth aml twentieth canturies saw
the davelopment of theae invalidities which were born in the
vourt of Lession's attitude in the last quarter of the sighteen-
th contury. These were yaming: and seles of office. In those
instuances there was no cold law to confuse this davalopm-nt as
there had been with haukruptecy and pacta de guota litis. The
probler, to be faced was one of defining the 1linits of the new
invalidities.

In the cage of saming this involved the dafinition of

sponsio ludicra. It is = anonsic41udicra to ask a ourt to

c
Aecide which horse hrs won a race'j or who has won at csrds ;

or/

1. Johnston v. ome (1931) 9 3. 364.
2. Boigen V. Fogo (1850) 12 . 798, esp. per L. “ood at p.800;

yide 4. :wnereifi's rofersnce to public policy at p.80T;
Kames had argued for a common law doctrine, irineiples of

squity, vol.?, ppe 87 and 117.

3¢ 4 sim¥lar situation nrcge te a linmited degre¢ after the
Bankruptey tets 1621 »nd 1696,

4, 0U'Connell v, russell (1864) 3 HZ SQ.)

5. fatergon v. .igcqu:eil . ilgour (1856) 4 1. 002; it may be
Aifferent if thore are Aistinct allagzations of total in-
capacity, ibid,, ».607, por . vurriehill,
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or tu seek decrea for payw nt against 2 bookmeker for a balance
due on bjtslz and, conversely, a boukrmaker cani.ot sue iiis
¢lieznt despits tre fiot thaet it ic not thought frivolous by
isarliament for lorirfs to have jurisdiction irn comacction with
betting pernits aw liuencesz.

A difficulty has arisen over whethar seeking recovary of
money from a stakenoldsr is gpousio ludicra. <The two racent

3

autnorities” indicate that some earlisr asuthorities may need
to be rTeconaidered. 1t is not a sponsio ludicra to decide
which person is entitled to a prize which had boen awarded for

4 and in a joint adventure a person

a greyhound's performance
nay sue the .other gamnbler for an spprouriate share cf the

winningss. sor is there anything objcectionable in lending
money to make or pay setaﬁ or suing for iuhe price or gaming

chips purchased before gaming7.

The nature of the invalidity was settled in robertson v.
Balfourﬁ. 4 sponsio ludicra is unenferceacle. 1Iu the words
cf an rarly decision, sponsio ludicra '"ought to be left upon
private faith, »nd neither e supportad by an action nor cut
down, unlegs attended with the circumstances of fraﬁd or
axtortion; in which case a party will be relieved even after

pﬁrfarmance"g.

Statute has talen a diiferent visaw of certain transactions
asgociated witu gamiag or bvetting. The Gaming Act 1710
declared/

1. jlamilton v. !lieLauchlan, 1906, 16 ..'.'7T. 341; approved,
jobertson v. Bazfour, 1938 . .L. 207, 23 par :. vark.

2. Lacaffer V. bCcbt, 1963 w.i.v. (h.C%t.) 39; Johnston v.
%.W. Arghibafd (Couminsion A:zents) Ltd., 1966 ...:....
vh.Ct.) 8.
3. liobertson v. balfour, supra; xelly v. ‘urphy, 1940 L.C. 96,
4. Grahem v. rollok (1=4% ) D. 646,
5. iorsyth v. _zatiowski, 1901 L...u. (vhoCt.) 22,
t. Hopkins v. ralrd, 100, ¢ C.0.T. 94.
T. Lumming v. rackle, 1973 u.L.s. 242,
8. oupra. ,
9. fir ichael Jtewart v. _arl of (urdonald (1753) . 9514,

approuv~d robert.on v. saliour, supra, p.<lb per L. ackay.
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declared bills ard other docur=uts given in consideration of
gaming or betting "utterly void, fruetrate, znd of none
afiect to &ll intenfs nnd purposes whatsoever". The result
was that even a bona fide onorous holdni of a bill granted
for a gamblin, debt Lield "a piece of waste paper"l. Tkis
wus altered by the Gaming Act of 1235 which deemed such
docurients to have been given for an illagel cousideration
instead of being void2. “he 1710 act was cubseruently held
not Yo eprly to Lcatlands_end doubt exists whether the 1835
iet applies to Scotland4’b.

There remains uncartainty as to what sales of otfices are
valid. If the t.ale oif Cffices ict 1809 applies, the contract
is void snd tne sale is also a criminal offence. If that act
does not spply, the sale oi a public cifiice is presumably void
unless the office is customarily bought and sold. rublic
offices, &t leust foruerly, would have included the offices
of clerg;men, professors and schoolmasterss. Thus in 1823
& sale ol an sfrny commission would have baen competent if the
sarmy regulations had b n covplied with7. A4 8ill for =bolition
of the sale of commissions passed the Commons in 1871 but was

rejescted by ihe liouse of Lords. The Uabinet then abolislind the

practice/

1. Hamilton v. jussel (1832) 10 5. 549 par L. ‘ringletie;
~130%% v. vocks .. Co, (1-26) 5 L. 40; White's Trs,., v.
Jounstone's ir8. (1519) 5 4. 40 note.

3. uayner v. Kent & otansfield, 19722 ..:..7. 331.

4, cCuuaing v, liwckic, 1973 oe.i.i. 742 at p.243, por L. Fraser.

5. The Act 1621 c.14 was repaealed by Detting »nd Geming Act
1960, 8,15, <ch.6; “cts of 8 & 9 Vict. 109 (1845) and 55
vict. c.9 (1592) huve beeu held not %o appoly to /icotland,
?usse%l ve Grey (1594) 1 ..lL.%7. 529; Levy v. Jackson (1903)

F. T70. Thie means substantial diffarences batwern

nnglish and Jcots law. very coatract of marine
insurance by way of ganing or wegerin; 1s void. 'iarine
Ingurance Act 1906, s.4(1).

6. rfhomson v. _ove, lU Feb., 1l9ll

7. Zlarricceacl v. -rskine (1%7°3) 2

+i-ey per L. Blair.
. 530,

=
e

2. Modified as regards cheques by the taming Act 1968, s5.16(4).
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rractice by oyal ‘arrant in the sanme yearl.

~ uany problems remain., The case law has boen concaerned
with public offices, not private offices2 and there is a
problem of definition., cCertain transactions relating to a
public office may not pe objectionable, such as influence
being used on behalf of < to procure i's appointmsnt., vhat
is objectionable is pecu:udiary stipulation to the patron or
third parties in return for the use of influence. The later
case law has b-en concerned not a0 mu.chwith outrignt sale of
the oftice but witi: trarsactions involving assignation of the
esolum ntsa., If an appointse is deprived of 8o much of the
profits that he is unfit for offics, the assignation is a
bactum 1llic1tum3. fhe {ourt of session refused to enfource
ai: agreement bstween u depute and assistant clerk of Session
whereby the asuistant clerk wae to perform the dutiss of both
officea4. An assignation of the duties of an office and the
aroluments may not often be comwetent given that in a contract

of service there is usually :electus parsonae5. Thesge

problams have not b:en cormmentad on by writers, uvresunably |

baceavne alterations in the vractien of filling nublic offices
have rundered remote ths pogsibvility of a snle of a public
office.

vontracts/

l. Fr.:l. Winfiesld, "rublic Policy in the 'nglish Common law",
52 darv. L.-... 76 at .95
2. lason v. xilson (1844) 7 D. 160.

%. Gardner v. orant (1835) 13 P 664, Hill v. Lau% (1841) 2
obin, 5245 £t p.544 nor L.U. Cottenham; sequ Urd v.

Hill (1847 9 D. 1118,
4, Leson v. ilson (1944) 7 L. 160. ‘he report is not clear

but it seers that the assistant clork rust have received

a proportion of the sum due to thy dapute as salary. The
decision in Haldane v. e arisa, 6 larcn, 1712 ¥,.. is
doubtiul.

derlitz .choo uage v. vuchéue (1903) 6 I, 1813

sone cifices, suech wus the “tandard Iearer of cotland,

nay be extra comuercium -- _arl of Lauderdale v. LCryueour
:‘.;e{ld.‘;'l'burll, 1 1 } seavw li.;A. 3 -
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Contracts in restralnt of trade

the dJdevelopme:t of contracts in restraint of trade did
not got under way until the second half of the nineteenth
century. It had been held in (talker v. Uarmicgaell that
there could be a good apreement that a man should not cerry
on & particular trace in a particular plece. 4“ho problem of
restraint of trade imposad by & contractual provieion oi =«
gimilar type iid not arise again until 1863 wnen uLord Justice
-:lerk inglis observed:-

ohere cail be oo doubt that, according to tie law of

secotland, a paction agziunst the liberty of trade is

illegal; and tuat g revoeats, by woich a san binde hicself

that he will not carry on a traie of apy vind though

lirit=d in space, or a pa-ticular trade if unlimited

in space, are both oagu:lly bad in 1:'aw"2
“hen wag this so settlad ss ‘icots law that thore was o doubt
apout it? There could be analogies drawn from the cases on
combinations or a davelopi ent of pactions againet pr:rsonal
libertyj but that would not explain tha specification cf the
"bad" types of agraenants, ‘thare may be unreported cases,
Judging from tng authorities cited to the Uourt, howevar,
n1glish casas nust hava(gugkrond influencné.

Bafore cots law nad a chance o devzlop its own case law,
the ! ouse of Jjords had decided Lordenfelt v. taxim lorienfelt

uuns

1. (173%) . 9455,

2. iatson v. aeuffert (1463) 1 .. 1110 =t p.l1ll2., une orior
cose nnationed 5 regiyrictive covennnt - Zurtis v. Dandison
(1831) 10 d. 72. -

%« itich is thne truatwent in ore's lotes to talr l.lxiv.

4e  Thore wara ‘nglish cases joing bazek to the sacond half
of the l6th century. 'The most important case was 'itchel
v, eynolds (1711} 10 jigd, 130; wouti iirica took tno
rule from 'nglish loaw, there being 1o toman or koman
Jutch equivalent: JI.07.:.. Gibson, jouth African
varcactile aad Conmopany aw, (3rd ed., 1)75), p.l6.




149.

Guns aud Acnmunition Jo.l. “cote law “eveloped thereafter2 and

the “nglish influence 1s apparent in the cases cited by counsel
end by the Court, /n attempt to argue that ‘cots arnd Tnglish
law had different approaches would have even lecs chanca of
success :ow trhan it did viren this was argued in 18993. Tven
viien the argum~,nt wass about & rastrictive covenant in such a
seottish docunant ss 3 back letter ralative to an gx facie

sbsolute disposition, !ord Hunter found no real assistence from
Scotltish zuthiorities, and Jeave weight to rzcont 'nglish

-

decicicng, counse! having sgrasd that the general principles

in lorierfelt were equally apnlicable to iicots 1aw4.

Lord irdwall was ristorically inaccurate wi.n he said

in relation to o restrictive covenant in & coutract of
39:-vice -

*Originally at common law &ll such agreensnts as that
und:r conviderativ.; in the nresant case were void as being
made in restraint of trade and contrary to public policy.
Y0 this general rule uxcoeptionms have tean frou time to time
adnittad in certain cases, on sha round that the restraint
inposed in taese casaes was roasonasle and propar on a con-
sideration of the contract bafwren the parties"s.

on/

1. [1894] 4.0. 935. ‘he ounly reported :cote case prior to
tnhis, apart fron %those olready rentioned, is lacintyre v.
Hacraild (1563) 5 5.L.k. 3623 (1866) 4 M, 571,

2e Cege ﬁg;%}e v. ueikls (1395) 3 L.l... 204; Dumbarton
Steamboat Lo. Ltd, V. -acParlace (1599) 1 <, 993; ctewart
V. Otewart (1R939) 1 &, 1158 (disapproved in Vancouver lalt
Lo, V. Yancouver Braowaries [1934] :.u. 131, at p.19 per
L. wmcmillan); S3ritish orkman's and General Assurance o,
Ltd. v. wilkinson ' s mulvein v, jurray,
19057 ..u. 528; _omington iypewriter Co. V. uim, 1915,
cele?s 1683 Ccottish rar-ers' Dairy Co, §G13350w2 Ltde Ve
neghee, 1933 5.0, 148; 5.M.T.4. ve uray, 1951 .0, 586,

3. biewart v. Liswart, supra (argus.at” of pursuar). The
argurent is not reafarred to in the opinions of ths jourt.

4, mhaclntyre v. (leveland retr .leum Coapeny Ltd., 1967 ...L.T.
g5.

Y. osulvein v. ‘urray, supre, st p.%3%; what his Lordship szid
may be true of 'nglisn law: Cheshire x rifoot, pp. 357 et
3¢g.; ~uason, p.343,
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Lil s centrary, criginally at conmon law contracts were
anforcedlexcw,t in cvavas of severs restralnt on perscnal
1iberty2. 4% she ernd of ti - aineteeinth ceutury tcots ourts
cdopted Tiglich authority wiich was based on z test of
raoasoneblencss and at one tim= also on the sdequacy of
considerationg. Teots 1aw .itizated the harshness of "“every

4

pactivn produceth action", not the converse’,

The nature of the invalidity i,. the case of a contractual
provision in restraiut of trale is unsettled. 1In iiordenfelt,
Lord Chancellor Herschell uand .ords !.acnagjhten and ..orris
refaerrasd to such a provision =8 "void"s. Lord -stson spole
in terms uf enforceabilityb. sord sishbourne used beth
concepts7. in a later iicuse of Lords decision, jord froulton,
in ona parsgraph, rafzrs to contracts in restraint of trade
a8 "void or unenforceable" and "void or voidable'" and to
their “illagality"a. The only phrases omitted from this

catalogue zrg vactum illiciftum ~nd contrary to publie Lolicy.

fhiese cen be supplied by referencs to a cottish caseg.

There is Judicial criticism of the use ol the word "void"
. . 10 : . . .
in this context™ . It iovolves "a misuve of la:guagoe" as

a/

1. otalker v. varmichacl, supra.

P. Allan v. ‘kene (1773) :'. 9454; ledderburn v. jionorgun (1612)

fie 9453,

3. litchel v. .eynolds, supra; .oruner v. uraves (1831) 7 Bing,

7 L ]

4., It is ol without significance that Uloag thought Yatson
v. heuffert, supra, sallachulish late Guarries (0. V.
urart (19C3, 5 re 1105 and Lacintyre V. .lacraili, susra,
in which rcetrictiona were anforced, misht not now be
followad. uloag, $.571. c

« 11SC4] .. 535, st pp. 538, 543, 544, 561-565 and 575,

. J1bid., at pp. 551,552.

=3 oW

. Nortﬁ vesgtern alt o, Ltd. v. ‘leetrolytic Alkall (o. .td.

19147 ».C, 461 at p.474.

9. <Lcottish rarmers' vairy vo, (Gluspow) Ltd. v. .cGhee, supra,

at p.154 por L.:0. .lyde; at p.l.- per ', Hlackburn.
1¢. Joseph _vaus & (o. v. Heatheote [1918] 1 i...0. 413, at p.
431 par dankes, L.J.; chompgon v. _ritish redical

Assoclation [1924] ..., 164, at v.76C per L. Atkinson.
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a provision in restraint of trade ig merely unenrorceablel.
In a recent consideration of this area of law none of the
speaechas in the louse of Lords mention '"void", but unenforce-
ability is referred t02. In another recent case the i'rivy
ouncil refer to unenforceahility, althouzh in the Courts below
"void" is mentiunedB. Shortly before, however, the House of
Lords had afiirced a declaration that an agreerient in restraint
of trade "was contréry to public policy and void"4. Cne
writer hes argued that th: effect .f this decision is that
the contract was unenforceables. The point nigcht be important
because copyright had been assignsd under the agreoment. If
the restrictive. covenant in the agr:ecment was contrary to
public policy, who owned the copyright? If the agre=ment is
vold, property shbuld not liave passed. If the agreement is
unenforceable, property had passed. ometimes it will be
possible to sever the restraint of trade clause from the rest
of the agrenmantﬁ, snd when tuis is done the nature of the
invalidity will rarely be inportant because thir% parties will

the extension of restraint of trade cases beyond employer/

be unaffected. Severance is not always possible’' and, given

employee and seller/purchaser relationehipsb, it scems nore
likely that the quustion may have to be iaced of what rights
nay pass undar a contract which is unrcasonably in restraint
of trade. '

It/

1. L. Atkinson, supra.

2. ULsso Fetroleum .o, itd, v. siarper's Uarage (Ltourjort) Ltd.
[1968] ».C. 269 at pp. 295,296 per L. 1aid, p.305 per L.
rjorris, p.3%1: per I, Hudsoiry also hitty, para. %361.

3. Amoco Australia Pty, Ltd, v. iocca Brose. <otor :nginsering
0 o P.‘;.Yo Ltd- 975 2 ]’v"-L.;\o 7790

4. Hacaulay v, .chrosder ublishing vo. Ltd, [1974] 1 w.l.il.
1308; in 51974 3 811 Wil tie word '"void" only 1is used,
cp. [1974] 1 All “.i. 171,

5¢ I's Dawsoun, "Contracts in ~estraint of Trade: ./=aring and
Sffect", 1974 lLi...ie. 455. The appeal of the case to the
tiouse of Lordes does not affect the writer's reasoning.

6. ¢heshire & I’ifoot, pp. 381=386.

T. e.4. Amoco sustralia pPty. 1.td,, supra.

8., Vide isso tetroleum Co, Ltd., surra, at p.293 per L. eid.
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It would be axtravagant to describe a provision in
restraint of trade as inmoral. It is not criminall, nor is
it unlawful means for the purposes of the tort of unlawful
interference with the trade of anoth3r2. It is clesarly at
l12ast unenforceable. Thure is no lack of consent, which 1is
the usual ground for holding a contractual provision volid.
kormally one uf the parties to the contract must raise an
objsction to the provision or it will ue enforcedj. although
there may be instances of ex facie illegality of which the
courts must take notice ex proprio ggﬁg4. To hold that the
provision is voild is nore drastic than saying that it ise
unenforceable, Void means null ab initio and therefore thsre
may need to be rapetition of all moniss paid since the date
of th. contract. Given the trend of recent decisions the
probability is that »rovisions in unreasonable restraint of
trade are unenforceable at the option of the parties.

when combinations or trade unions weore legalised their
previous illegality was treated us part of th doctrine of
restraint of tradie. ha Trade Union Act 1871 providad:i:-
"3.3, 7The purposes of any trade union shall not, by
raason merely that they are in restraint of trade, be
unlawful sov as to render void or voidable any agre: ment
or trust". ,
Thils proceeded on the idea that combinations were unlawful
bacause they were in restraint of trade, which is of doubtful
validity in Scotland, although it has the support of Lord
President Ingliss. He also assumad that if an association
was/ '

4% 0e [1992) w.t. 25.

cogul cteamship (o, V. llcuregor uov
3rekkea Ltd. v. Cattel [19 ;
3880 rOLroleur 10, Ltda, supra, at Pe ?97 por L. wald; he
glves an axanmple at o,300,

North.rn sult Co, v. slectrolytic Alkali Co, [1914] ..¢.461.
ALtk V. seociated Carventers an! Joinsrs of ocotland
(13 g; 12 L. at p.1211., 7“The definition of '"trade
union" in 5-(3 also reflected this to such an extent that
it was defective and had tc b2 remadied by Trades Union
Act Amendment Act 1876, 8.16.

Vids Wiy
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was a trale union it must have been an unlawful combination
bafore the passing of the Actl. It 18 now accepted that
trade unions can be lawful at common 1&w2 and as it may bse
necesasary to deterwine the legality of a union at cumion law
the appropriate question, on the authoritiss, is whether tha

union is in unreasonable rastraint of tradea.

since 1871 the Leottish Courts nave considered the extent
to wnicn they should interfere in union affairs and in parti-
cular in the application of section 4 of the 1871 Act. In
saeveral respects some of the decisions are doubtful in view
of inglish l:ouse of Lords cases which must bs taken to dominate
thie branch of the 1aw4. rart of the unglish influence has

btfen/

l. uhenks v. United Cperative siason's Association (1874) 1 it.
525 at P.Bgo ‘
2, Gitrine, p.ll2; 2usscll v. amalramated Society of Carpentars
and Joiners [1917] . .C. 421 at p.429 psr L. :acnaghten. 1
3. Vide Trade Union and isbour :elations Act 1974, s8.2(5).

4. (5) esgs Courts jurisdiction excluded:- Pickernan v. United
Operative Masons' Association (1874) 1 . 43%;' Shanks V.
nited Operative iason's Asgociation, supra; Aitken v.

Associated _arpenters aud Joiners of ycotland, supra;
Shinwell v. liutional uailors! Union, 1913, 2 i.L.7. 8% (but
Bee hational Union of Bank .mployees V. iurray, 1948 S.L.T.
(Kotes $ Glasgow =znd District Potted [ieat :lanufacturers'
voclety v. Geddes, 1902, Gelie®e 4813 ficlaren v. liationa
Union of Dock Labourers, 1918 o.C. 8§34; omith v. Gcottish
T pographical iAssociation, 1919 .0, 43 {doubtful In view
of Amalgamated Hocliety of .arpenters and Joinuerse v.
braithwalte g22] 7. C. 426); Ue & J, Hae v. Plate Glass
erchants! association, 1916 C. 426 (probably unsoun
in view 0f YerieAs Ve Howden [1905] r.ii. 256 and Braithwaite,
supra, vide Grunfeld, p.77 and Citrine, p.l25; Urennan v.
aseocilated Ironmouldars of Scotland, 1921 o.C.
unsound, Grunfeld, ibid, ).
b) Courts jurisdiction not excludcd:- ed :oc, of
Ey. Jervants v. lotherwell Branch (1880) e ; YWilson
Vo Scott%sﬁ T gsociation, 1912 '.u. 5343
Wigk%e ve King, 19 Lels 131 not followad Baker v.
ngall (19 % Hae 106 at p.120 por Buckley, 1.d.);

Amalganat

Love v, smalgamated toci:ty of Lithographic rtrintors ete,.,
1912 ..., 33 kcDowall v. ..cGh:ue, 1913, SeleTle 2383

sdinburgh Faster Plumbrrs_fhssociation V. .iunro, 1928 . ..,
565; BOrry Ve LeGeweUsy 1933 seiie 110 (in part unsound in
view of Lraithwaite, supra, and iongor v, i:usician'sg
Union [1956] ... 104 at p.154 per l. Keith),
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besn to regard the illugality of a union at coumon law by
reference to restraint of trsde. 'The uncertainty of the type
of invalidity produced is reflect:d in section 3 c¢f the 1871
Act which refers to agreem~uts which are "void or voidable'".
Citrine considers that the word "voidable" was inserted gx
gbundanti cgutelal. If so, caution was Jjustified in viaw of
the uncertainty on the nature of provisions in restraint of
tredae, wiiich may in fuct be neither void nor voidadble, but
unenforceable.

Contracts contrary to public policy - general principles

The effect of a contract beiny contrary to public policy
will usually vary with th: type of contrect. or example, it
would b: odd if the law treated in an identical wanner a
contract in restraint of trade snd a contract for tne hire
of the services of a prostitute. Yet some .rinciples may
apply throughout contracts contrary to public peolicy. hese
are expredgsed in various ways: £x turpl cszusa non oritur
actio. In turpi causs melior ost conditio possidentis. In

parl delicto potior cst coniitio dofenderntis. Iemo auditur

propriam turrpitudinem allegans. These include the allied

concepts of refusing to enforce a tainted contract and
refusing tc allow restitution.

Dr. tabbath has compared many s;sternis, although not

vcots lawz. Le states:i-

"Moat loual systems provide that, if a contract is void,
the parti:s rmust be rastored to the situation in which they
were before it was concluded. licnce, one wno has, fully or
in part, perforned his duty uadzr th: agresnment may denand
return of his p:rformance. “hen, however, ine countract
is contrary to a rule of law, t0 nmucals or public orler,
and the plaintiff is in pari delicto, this general »rinciple
doaes/

l. <itrine, p.lOb.

2. ., Utabbath, "Denial of estitution in Unlawful Transactions
-- A Utudy in Comparative law", (1959) 8 Int. - Comp. L.t
456 and wty.
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doas ot ap~ly and r~cov:ry 1s not granted, bocause it is
generzally held that no action lies when the plaintiff must
rely on his illegal act: in pari dalicto potior est conditio
defendentis. this maxim, which was alrcady w~1l ~stablished
in Zoman law and woll known durin: the !iilile Ages and subH-

sagquent centuries, is still followed by rost countries. It
is, howevar, also avarywhere one of the most coantroversial

lagal principles"l.

The principles of non recovery and of refusal to enforce
tainted transactions have besen accepted in cots law, an
example being the vitiation «f & promissory nots because its
consideration was an orgy with a proatitutez.‘ neg difficulty
is determining what types of unlawful transactions are
affectad. Ilany systems apply the concept of non recov:ry
asunerally whliereas others distinguich immoral and illegal acts

and limit tho concept to the former3.

stalr states - "3ut in thinge received ex iurpi csusa,
if hoth parties be in culpa, potior est conditio possidentis:

so thore is no rustitution"4. Phis mipht suggest that the
maxim wes restricted to ceses of immorality becsuse of the
term turpie. This, however, is not certain &s the iloman
toxts refer to turpis casusa although the ..omans may not have

5.

distingulished batwaoen types of unlawful transactions

‘rekine racognises that "what is given ob turpem causam
aust be restored if the turpitude was in the receiver, amd
not in the giver, whether th: cause of giving was p«rform:d
or not"ﬁ. This recognisos that recovery is only barred to
the wrongdosr. Lord Ivory notes, "where both partics are
involved in the turpitude, c.x. in the casa of obligations
granted as the price of prostitution «~ though action will not
lie/

l. Sabbath, op. 252&{ p.4?6.

2. i uli ton Ve &Ln 13;)3 2 NS 356.
3, oabbath, 0op. Cite, pPps 493=505.
4, stair, l.7.5.
5‘0 Uabbath, 020 Cit., p.‘f‘94‘-
6. ‘er., InBt:, 3.1.10.
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lie to enforce implerment, yet, ocn the other band, where ner-
formance of the obligsation he: alrealy been male, neither will

gction lie for rostitution“l.

the oriiiciples of uon raecovery and non cuforcaensnt have
boecn applied widely and ar< noct limited to those actings
wirich would normally be described as immoral. It has, for
vxanple, been reierred to or &#,pli:d In 8mugglin32, &
partnership of pawnbrokers carrying cn business without
names aboeve the door as requirad by statuteB, to a pactuu
de guota litis4, and to an agreement on sharing ifees between

5

& bann ageut and a solicitor”. Lt hias 8lso baen applied in

wore ohviously inworal transections such as a partnership of
slave traderset & contract involving «n aistempt to defraud7,
aud & contract for paymont of money in conpcideration of unot
inforecdr,. the puolic uuthoriti.s of = crimeB. 1t would seanm,
ttiexrefore, that Lcots iaw denies action to wrongdosrs over a
wide sphere cf contractis,

~e cannot, howevur, say that Lcots law is siunilur to
other systens, such sy Cernan, Owiss, outh African and
snglo-smwevrican law, in refusing restitution in all kinds of
unlawiful acts, without distin uishing “etween typ:s of trans-—
9
.

actione. “nis ic vucause of Cuthibertson v. Lowes The case

involved the distinction between refusal to enforce a contract
and refusal to allow restitution. “he foruer is a remedy
sought under tne contruct, und the latter is quasi-contractual.
The contract in Cuthbertson wus expressly void Ly statute.

Yie issue was whether the purchaser of notatoes under the
contract/
1. ibid., note 3, quoting A. v. 8., Z1 tay, 1516 ¥.Ce3 6 Paton

644; 2 5liph lub.

2. <ullen v. :hilp (1793) . 9554,

3¢ JTRUET Ve Hill 21852; 14 5. 335,

4, oldeu wv. logo (1850) 12 L. Tug.

5e Aale Ve olUep 19172, 1 ".0.7. 44,

6, Gtuwart V. Gibson (134¢) 1 iob. 260,

7. ilendecrson v. “aldwell (18920) 28 .., 16,

. W. Hmith . sons v, suchanan, 1910, 2 L.L.d. 3837.
9, T1zZ7G) € i1, 1073,
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contract need pay for tha potatues. Lord Fresident Inglis
founded on the abssence of turpitude:-
"o doubt the Court cannot =nforce verformance of an
illegal contract, 2nd in turpi causa melior =8t conditio
posidentis, but tiere is no turpitude in a ran selling

itis potatoes by the :Scoteh and not by the imperial acre;
and although he cannct sue four implement of such a contract,
I know of no authority, in the absence of turpis causa, to
prevent the pursuesr from recovering the market value of the
potatoes, at the date when trny wesre delivered to the
defender, hat is not suing upon the contract ..."1.
The difficulty is that neither was there any authority in
favour of the Lord [resident's approach. In a system in which
turpis causa is resiricted to inworal acts, Cuthbertson would
fit well. In a system which does ot distinguish unlawful

acta, 1t is difficult to apply. (loag accomnnodated

cuthbertson by saying that "where a contract involves an
elemant of illegality, as distinguished froo the case where
it is muerely declared void vy statute, the effect is to debar
the parties concerned from the right tu appeal to Courts

of Justice"z.” cuthbertson was distinguished in Jamieson v.
“att's Tr.3 in terms indicating th:t Cuthbertson was a v=ry
special case on its facts., In Jarieson the failure to obtain

a licence to carry out some repairs to a hLouse, contrary to
Defencea .sgulatiuns, prevented recompense for the cost of the
work. The result is that it is diff'icult to state what is
reant by turpis causa in tcots law. It appears that the
soneral principle in pari delicto potior est conditio

defend.ntis applisas to all coutracts contrary to piublic

policy, except in the cCuthbhertson v. Lowes situstion. "ven
in that situation the contrsct will not be enforced. 1t is

to/

l., Sup. cit. at p.1075,

2. uloag, p.535. ‘

3¢ 1950 .. 265. Cuthbertson was applied in jwing v. Glasgow,
1952 G.iede (hett,) 104; Jamieson hns been followed in
several sh.riff tourt decislons, e.g. Firth v. Anderson,
1954 C.:.ie (Lh.Ut.) 273 unbar & Cook v. Johnston, 1956
sebeds (Uhett.) 26 (where 1ts application was restricted
to work done in excess of & licensed figure).
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to be hoped that, on an appropriate occasion, the House of
lLiordes will clarify matters,

In common with Anglo-Americen systems, Zcots law allows
exce.tions to the general rules prohibiting enforcemant of or

restitution in consequencas of an unlawful contract. The main

1 and

where a statute has been passed to .rotect a particular class?.

excéptione ar: where the partivs are not in pari delicto

“here nay be othur exceptions3.

The ¥nglish Courts have besn troubled by the problem of
whether property may pass undar an "illegal" contract. If one
assumes that a contract contrary to public polirny is volid,
then »nroperty cani:ot pass under the contract. This is the
stance of Cheshire and Fifoot4, who doubt the correctness of

two dacisions5

stating the contrary. Anson, on the other hand,
states "It is settled law that the ownership of .ropsrty can
pass under an illegal contract 1: the parties so intend, as

in the case of goods sold to a buyer under an ill:gal contract

of sale"6.

There is no Uccts authority. The 1lnitial difficulty is
determnining ths nature of the contruactual invalidity. In the
case of statutory invalidity, which is discws sed balow, the
invalidity will vary according to the statute. 1f the contract
is void, it is difficult tc see how vropaerty can pass under it.
If it cannot, and that is the normal result of & vold contract,

one of tha peculiar consequences of Cuthboertson v. Lowes was
that/ '

1. Arrol v. .iontgomery (1826) 4 5. 499; Macfarlane v. Nicoll
(1864) 3 il. | '

2. knillips v. sluckhurst (1912) 2 G.L.T. 254; iicCarroll v.
raguire (192 2 Lelielse 107,
3, Vide Gloag, pp. 586=589; ‘alker, i'rinciples, pp. 492,3;

Jed. Gow, "ux Turpi causa ion Critur Actio", 1958 i,!..7T,.
(iinws) T4.

4, iheshire and iifoot, pp. 334-=338, ‘tupport for this view is
in v.d. Big,.ins, "The Traunsfer of Iroperty under Illegal
Transactions" (1962) 25 ii.l.ii. 149,

5. oingh v. Ali [1960] ~.C. 1673 Baelvoir Finance Co. Ltd. V.
Stagfeton 9711 1 ''.B. 210,

6. Anson, pp. 380,1.




that the defendzr had to pay for potatoes which lie did not own.
If the notatoes had been stolen fron him, under what principle
could he nave recoverad them from the thief? Nullity nay not
only be aoxpressed hy the statute but also implied from 1t,1 and
implied nullity shkould be capable of varylny in effact as
expresg nullity does.

Vhere the contract is contrary to public policy at common
law the invalidity should alter with the nature of the contract.
ontracts in restraint of trade are unenforceadble at the option
of one party; contracts for gauing or smuggling are simply
unenforceable. Uome bankruptoy agre:ments are void and others
voidable. Jacta de guota litis are unengorceablez. The

position of other contracte 1is unsettled-”.

statutory invalidity

sxpress statutory nu!lity has existed for a long time and,
of course, s been framed in differing ways with differing
results. farly examples, althouzh they do not relate to the

types of invalidity we have been discus:ing, describe obliga-

tions as "of nain avail"4 and deeds to "mak na fayth"s. In

1681 we have the expression "the Contract to be void and nu11"6.
the expression "voyd and null" used in 1696 has subsequently

been interpreted as ncaning voidabla7.

After/

l. e.g. Treva%ion & Cos V. Hlanche & (0., 1919 (..C. 617. It
ie inconceivable that property could have passed in the

permit in question,

2. Johnston v. iiome (1831) 9 &. 364, iNote the interlocutor
reserved to the agent all claim for sultable ri:muneration
for trouble.

3« @.%&. Home v. Home, 1713 :1, 9502,

4. The rrescription Acts 1469 and 1474.

5« The subscription of Leeds sct 1579; cp. The .jubseription
of Leeds Act 1540,

6. The Oaths of !iinors Act 168l; "void" and "null" are
‘used = in the Interlocutors Acts 1686 and 1693, The
iyitation Act 1686.

7. The sankruptey Act 1696; prummond v. i.atson (18550) 12 5.
604, ii. Goudy, Law of 3ankruptecy in cotland (4th ed.,
1914), p. 101,
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fter e Tiion sore statutcs =do-t-1 longthy phroses

Lo dael: re ¢ conitractusl rovisiow veid: vsh211 be null osng

c - - . 1 .
veid to ~11 intents anéd urposcos whatsocver™™; "uhnll b wnd

2

ig bereby declared 1i7logal, nell s:d vold? Chongding foohiona

repg can be 1l1lustretod by tho provision whieh in 1745 was
, , . 3 N
"srelil be nall oand vold o to 1Y inteats om0 purnosis’.  Un re-
sasctoo ot in 1906, this boacane "is Vbig"q

he vhrase “ishall e vold" zppoary o bo the wost coumon
statutory xpressien of nullity in currzut use,., ‘here the
wnole os Gie contract is not vuid, buit only = ruvision of a
contract and then only 13 tat coniraveues cortein rulos, the

phrage 14 a varizstion o " sorerat e veld, 1 and Lo the

-
sxtant thiat s..". iy rous oxmenles car listeu helow”.

rhere are variations. & rocent Bcoutisn svatute usaed
. R N ¥ , _ ,
"rrull” instead ot "void" , and anofthar sctatute "null ani void"
.jome/

l. e wife Assura.sc: act 1774, .1,
e Th2 rruec) act 1331, o.7.

3. tarine Insuranscs Act 1745, s.l,

4o arins lusurascw sct 1906, s.4(1).
5

. “"rlcultural credits 2ucotland) arct 1629, n.&%lg; law
forw (ise. Provs. J(iicotland) ‘e% 1940, s.4(1); Law
oform r“vr)ndl Injurizs) ‘ct 1444, “.], cgricultural
ar s (eotlaant) et 1949, u.ll(l), ATMY ict 1945, s.
20%3(1); sir rorees ict 19595, s.703(1); Croiters (cotland)
tet 19%%, s.%(4); omd irafiic et 19€0, 8.,151; :esale
rrices et 164, 5,1(1); tousinz (cotland) Act 1966,
9.10(2); mployer's tiability ( elective auipmani) et
1909, v.1(2); Conveyancing «nd Fzudal aufor (3eutland)
set 1970, .73 Iniusirial lations et 1971, s.7(1);
upnly of tGoods (Innlind Terns) Act 197j, 0.4(3), 3.12(2);
Consumar Credit et 1974, s5.596(3), u.,7(1), $.173(1);
Land Tenure i« form (".cotleand) ‘et 14974, 8.71; tiialth
snd carety st oork “tc. act 1974, s.47(5). Un the
et uf sueh nhrasas s 'in vo far Lu" or "to the
Yuoent tnat! goe 'wluolﬂ Juir 743, ve damicsoun, 1947
Cee 14,
G. srescription ant sicitation (Leotland) ten 1373,
.15,
7. ﬁmriculturai ioldings (“eo’lamnd) e 1949, .11(1).

7.
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some use the phrase "voild and unenforceable“l and an exaumple
has bsen found of "shall be of no effect"2 and of "shall be
invalid"j. An instance of a reverse ;hrasing is "the pro-
visions of this ict siall have effect notwithetanding any

contract to the contrary"4.

nxaiples of a contract being declared voldabla are the
irregular allotment of shares5 and +he suctions (Bidding
sgreements) iet 1969, walch in caertain circuamstances allows
the sellor to avold the contractﬁ. A contractual provision
may be rendered unenforceable, but not void, aither by

7

express use of "unenforceavle" or "unot enforceablae"
!
equivalents such as "shall not bind"~ or '"shall not b~

or by

liable to make any payment"g.

Ii. thiis veried usage it would be unwise to supgest
tiiat there are any geonsral rules of interpretation. ‘ords
should be constru=2d4 in ith: context in wiich they =ppoar.
There is no guarantee that "void"” alwsys has tio sama nmeaning.

~tatutory nullity implied

A ghatute cay be silent on its afisct on eivil rights.
silenco does wct mean that thore may be no elffect, Thers is
an instance in 1743 of a contrsct being invalid as a result
of implication from penal statuteslo. The oroblem is

illustrated/

l. szricultural ‘arketin; sct 1958, 8,17(3); (onveyauncing and
Peuial oform (.cotlmsnd) set 1970, s8.11(4)(b). ep. s.7.

. ioad iraffic Act 1972, 8.148(3), neing similar to the
"ghall have no effact" in the ¢vcantile Law Amendmont
(cotland) act 19%6, s.6, the mraning of which is un-
co-tain. We:e Gloag und J. . lrvine, Law of 2ights in

security (1497), pp. 684,5; Gow, pp. 305-7.
o Fllms act 1960, s8.35 (repeating provisions of Cinematograoh

Filums Act 1939, 8.20).

var Lamage to Land (ucotland) Act 1939, s, ..

Companies Act 1943, s.49(1).

5e3(1).

riezistration of Businoss hames Act 1916, s.8(l§. supuly of
Goods (Impli.d Perms) Act 1973, s.4§4;; 8.12(3
tierchant Shipping sct 1970, s.11(1) (o), (only ono contrict-
ing party not bound) cp. s.lo(l).

9. Unsolicited Goods and services act 1571, s.3(1).

10. Fullarton v. Gcot (17435) :. 95:36.

IO\ W
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e
.
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illustrated by the soottish Courts' cousideration uf smuygling
contracte. Dhere is obviously sowmething awkward in ordaining
ppecific iuplement of a contruct the performance of which is
in breaclh of revenus laws, n~awes saw tie Jdifiiculty and
distinguished beiweeru statutes ves cctiie evil of a genral
pud tendency and those with res cct to avils less pernieious.
Ffor the form:r the Coucts use evevry wwans for effgcting the
will of thsg lagislature, including voiding bargains »lthough
the statute only provides a penaltyl. For the latter, the
penalty imposed by the statute is imposed but the bargain is
not reducad, of vhich an example 1s the 1interpretation of

the Land Purchase hict 1594, Xaies considersd that the Court
had overlooked the distinction betwe:sn reducing a bvargaln and
refusing to eunforce it., ‘'nforcing a bargain conirary to the
1594 sct 18 to wmaks the effect oif the statute 1like laying a
tax on the bargain and "is a ygross misappreheﬁsion of the

spirit =ud intendnunt of the atatute"z.

Kames' distinction between two types oi statut:s is so
vague #s to be almost unworkable. 'rhere is more merit in the
idea that the contract should b.: unewnforceable and, in the
avsance of authority, the simplest test would ba that the
Court should not aid what has bi:en penalised by statute.

vhen a contract may be impliedly atfected by statute has
been snalysed little in Hcotlandj. stalr showed that nullity
may not ba implied by reference to cases on lony leases by
pralatas and contracts for buying pleas4. 3ell stated that
2 penalty iunosed by statute implied Jrohibitions. “rakinse
thou;nt that "in goncsral, a statute wher: 1t prohnibits not
only the act but the obligatione rssulting from, or the 2ffecta
conseguent/

1. His example 1is usury.

2. Kares, Yrinciples of quity,l,pp. 349-358. tThe pensalty undser
the 1594 ,ict is, however, not like & tax.

3« Thus in the leading case, Jawmisson v. att's Trst., 1950
e 2095 the efirnct ol erininael rovicions on tne invalidity
of th=2 contruact was :0t discussed as a result of ng lish
authiority.

4, Gtair, l.17.14.

5. Bell, irinc., 36.
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consequent on it, wnust ve construed to amnul: (r where the
low enacts thet it shall not e in cne's power to do a thing,
the act, if done, wmust necessarlly he veid; because the very
right which the person had tu do it, is taken from him"1
Tuday it iu .robable that attention would be pald to a long
line ¢f nglish authcerity.

The question asked in ' ngland is "whether the statute
means to prohibit the cuntract"z; "does the Legislature mean
to vrohibit the act or not?“3.
of tihe contract cr the performwance cf 1t that is called in

*isut whether it is tire torms

qucstion, the test is Just the sane; is the contrauct, ss rmede
or a8 porformed, a contract thst is prohibited by statute?"4;
"the true teet is whethor the statute impliedly forbide the
provision 1in the contract to be sued upon"s. As an aid to
determining what statutes prohibit this seems less than

halpful, but uno other aid is available,

The *nglish Courts have not faced the problem of the
nature of the resulting invalidity. There is an early
raeference to the contract being "void"6 mnd a later, more
cautious, reference to the contract being unenforceable7,
but in neither instance was the nature of the invalidity of
moment, An express Invaelidity varies in 1ts expression and

affect/

l. ¢“rsk., Inst., 1.1, 59. hﬂ problem is illustrated by con-
traating g sSelfour v. h (183%) 11 S. 784 with Blaikie

Aberdeen ny. Co 8 1) 14 L., 66 at p.T1 per L.. .
Boyle (on anpeaf i Macqg. 461).

2. (ope v. fowlands (1836) 2 fi. % V. 149 at p.157 per
rarke, 5.

3. Smith v. Mawhood (1845) 14 fi. & W. 452 at p.464 per
Alderson, 3.

4. Ut, John shippine & v. Joseph qank Ltd. [1957] 1 1.3,

at p.284 per ihevliin, J. cp. ‘heshire and Fifoot,

P. 314, who say there is a distinction between illegality
on formation and on p:rformance of » contract.

5. Shaw v. Groom {19707 2 ... 504 at p.514 por Harman, i.J.

6. rarke, B., sapra loc. cit.

7. ot, John Shipolng (OTp., 3upra, at p.2s83 2er lhevlin, J.
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e:fact, s0 it covuld be argued thai by analogy implied invalid-
ity should also vary. The tests to be used to Jet:rmine
diifercucee in the iwplicd intenvion of the legislature would
soer to require a high level of sonhistication, if not of
sophistry. Yet in Cuthboertson v. Lowesl an express statutory
nullity did4 not involve moral turpitude, whereas an implied
nullity ¢id in Jamieson v. -att's Tr.°. If Cuthbertson is
correctly deocl:led there should be circumstances in which an
-iaplied nullity does not iuvolve turpltude. This would be
distinct from the Jamieson situation sand would raise the
problem of what effect, if any, that tad on the contractB.

If turpitude or cther test, such as public interest, be of
momant, then we are not far removed from Kames with his
distinction between statutes on different degre=s of
perniciousness. The liouse of lLords have not recently
considerad the problem of implied 1llegality but the
difficulties which have arisen from their consideration

of the parallsl problem of implied right to a delictual

claim from breach cof statute 4o not suggest that it will

be easy to avoild entering the morass inevitably created by

the legislature's silence®.

1. (1870) 8 M. 1073.

2., Lup. cit. Thls was expressly stated by !.. Jamieson and
cen ba implird from L. Putrick.

3. /8 opposed to quasi-contruntrel reredies.

4, Uccasionally a statute states that it has no effect on
contracts -- Plant Varieties end :roceds .ict 1964, 8.17(5);
epale Pricees sct 1964, s8.1(3); Race “alations fct 1968 s,
23(1) (there is provision for revisicn «r the contr:i.ct);
Trade Jesceriptions Act 1968, s8.35; .lced Traffic aet 1977,
5,60(5) (thereby overruling Smith v. Nugent, 1955 ..:i.7,
(Sheut.) 60) and s.60(4).
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Analysis of Invalidities - Introduction

\le have considersd invalidities arisin: in three situ-
ations, viz. (a) contracts in which cne of the parties was
incapable of giving consent, (b) contracts in which consent
was inproperly obtaincd, and (e¢) contracts in which the
consernt given is not recoygnised by law. /e bagan by showing
that differe:t categories of invalidities have bi:en recognised
in several legal systems. cots law is 10 exception, The
problems are - what categoriss does (Ucots law recognise, how
ara the categories distin;uished aid what are the effects of
the distinctions? JUIrior to answaring those questions we must
consider the degrces of invalldity which it would be possible
for iicots law to adopt.

On: of the difficulties which bedevils a study of this
area of the law is the lack of an adequate vocabulary to
describe types of invalidity. '"There is great loocseness
and no little confusion in the books in the use of the words
'void' and 'voidable' growing, verhaps, in soms degree, out
of the imperfection of the language, since thore are several
kinls of defects wnhich ar: included under the expressions
'void' and 'voidable', wihiile thers are but those two terms
to express then all"l. An exannle of the confusion taken
from another jurisdiction, is given by van den Heever, J.i4.:-

"¥rom the cases to which 1 have referred it would

appear that the expr»ssion 'ipso iure null and void'
is a rather ovorworked simplification. It had a well-
defincd meaning in relation to the dualism of “oman
law, but nowadays is iardly more uiian 2 forceful
axpression to convey the notion of voidability. It

ig clear from the 'nglish cas=2s to which I have
referraed that a juristic mct may be 'null and void'

ao agalinst one individual and yet be fully valid as
against/

l. Corpus luris ..ecundum, vol.92, p.1l020,1.
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against anothar., This lirping opsration is not
unknown to Homan-)utch law, voet explains that
where a nminor contracts without his guardian's

assistance, ithe other contracting party will be
bound by the contract, but as a;ainast the minor

tite contract 'is ipso iure null and void'".1

Theose problems led Turpin to call for a settlad and
uniform terminolosy and use of 'void' and 'voidable'.2
Honoré repli«d by criticising Turpin because
"he has failed to notice that there are more than

two ways in which contracts or other acts may be invalid

and that it is desirable to have di{ierent words for

~those varying shades of invalidity. The simple dichotonmy-

of 'void' and 'voidable' is not adenuate to describe the

various subtle ways in which the law refuses to a greater

ur less extent to gilve e;fect to contracts, marriages

and other juristic acts"j
Honoré distinguieshed baetween bilateral and multilateral
invalility on the one hand and unilateral invalidity on the
other. i@ found nine deyrnes of invalldity, namely vilaterally
znd unilaterally void, bilsterally and unilaterally voidable,
bilaterally and unilaterally illogal, bilaterally «nd uni-
latzrally penalised, and inchoate transactions. ‘!'xamples
are, the contract for non-sexistent subject matter (bilaterally
void), the unassisted contracts o a minor in <outh African
law/

1. rliesse istrate's Court, Jurban v. I’illay, 1992
5 at p.683. On other uses of the word
'vold' to mean 'voidable' se= _slate ihillips v. Couwnission-
er for Inland (wvenue, 1942 .... 35 at p.51 per Tindall,
Jefie; _well V. oagis (183) 108 U.i. 439 per 'r. Justice

Matihews; Corpus Turis ecundum, vol,92, »p.1072; Stroud's
Judicial victionary, s.v. ‘void'. Orummond v. ‘‘atson, (1550)
12 D. 604 at p.6bll n.r L. oncreiff.

2. C.U. ‘jurﬂin, ”‘!Oid 3nd VOi‘dable !‘%CtB", (1955) 7? ;:.f‘ﬂo}:.t}o
58.

3. fievls Honord, "degrees of Invalidity", (1958) 75 .i.l.de 32
at p.32.

er of the rag
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law (unilaterally void), a contract induced by fresud (uni-
laterally voidable), and a contract in which there is Jolus
on the part of both parties (bilaterally voidable),

Honoréd's analysis is useful i. that it sliows that whether
one party is not bound or both are not bound producss considir=-
able variation c¢n the theme of invalidity. .iis analysis 1is,
however, too simple., There are nany other variablea. For
example, a legal system might reasonably =zscribs to a vuid
contract three characteristics, viz, the contract 1s null
ab initio; rescission «f the contract is unnacessary; third
parties are affacted by the invalidity. To a voidabloe contract
th: further three characteristics are assigned, viz. th-
contract is valid until rescinded, rescission opsrates
ratroscectively; innocent third parties are noct affected by
th» invalidity. 1nto which category should onc¢ place a
contract which is null ab initio, for which resoission is
unnecessary, but as a result of which innocent third parties
can acquire rights? An exanple would bs the protection gsiven
by the German Civil Code to second purchasers of immoveable
propertyl, or in cots law the holder in due course of a bill
of exchange issuad through force and fearz. what also of the
contract which has all the characteristics of a voidable
contract, but rescis;sion does not opserate retrospectively?
scope for further variation is produced by thae delineation of
the characteristics. what is "rescission"? ‘ho are "innocent"
third parties? iior, of courss, need the characteristics be
limited to three. One could add other tactors: for axample,
title to challenge. In Frenci: law the nullité absolue may be
founded on by anyone witn an interest, whereas the nullité
relative can only be founded on by the party whom the law
has intended to protectB. In tha 1964 Soviet Civil Code
the/

l, B.4.3., art.891 and art. 892.

2, Bills of wxchange Act 1882, 8,30(2). The oxample does not
hold jood for "niylish law because duress makes a contract
voidable., iice also the problems of interpretation of the -
Infants 'elief sct 1874, Anson, py. 198-201,

3. G. ;tipert et J. soulanger, Traitd de Droit Civil, vol.?,
P.259 (1957).
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the differences in title to challenge are prominent in
distinguishing invaliditiesl. If to all this vne adds the
categoriaes of unenforceahble contracts and illegal contracts,
1t seems that degrees of invalildity are uot limited to nine,
They are infinite.

The position in {cots law

what categories of invalidity does l.cots law recognise?
The terms '"void" ami '"voidable" were unknown in carly lcots
law. ‘[he¢ usual phrase in the late 15th cantury was "naue
aVale"z, or, more fully, "nane avale force nor =ffact in tyme
tocu"3. ‘The earliest use of the term "void" in ralation to
a contract which huy been traced 1is 1in !‘potiswoode's fracticks
in his discussion of contracts by infants and "furious"
persona4. He quotes an Act of Lmssion on the admission of
Lords of Sessiog dated 26th June 1593 wnhich uses the term

"null and void"”. stair ma‘es frequent use of "void".

The word "voildable" was introduced much later. It was
first used by Bankton in 1751 and used to compare deeds which
are "not void, but only vaidable"6. iames also used the term7
and it is terpting to conclude fro~ the acyuaintance of these
two authors with nglish authoritiece that its use was a result

of/

1. J;ﬁ. Hazard, 1. uiapiro, P.3. taggs, The oviet ‘egal

pystem, (1969), pp. 438,9.
2, >=ar of Bothuiig v. Ladi Bolton (1494) ~.D.4A. 199.

3. Lountess of loss v. dunbar of Cunok (1488) i.u.h. 122;
Prior and Convant of Inchmaholmg (1491) A.0.C. 1, 201
and see generally in index ..0.C. I &and II, under "he-
duction”.

4, p.72, 1706 24, :.potiswoode was axecuted in 1646.
Apparently no manuscript earlier than c¢.170C su vivos.
~tair Soe,, uources, p.25.

e Up. cit,, p. . In tngland the word is of iiiddle “nglish
origin, In the seuse of having no legzal force its use can
ba traced to 1433-4. 0O.i.u.

6. Bankt. 1.180.74; 1.257.58; %.57.41.

7. Kanes, irinciples of iiquity, vol.l, pp. 80,363;
slucidations, pp. 7.4.
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of “nglish influencel. This is a possibility, if not a
probability. "vcidable" has bz:en traced in ingland to
14852 and "In wthe sixteenth century it was frequently
provided in leaces that, on the non-pay-ent of rent or on
the non-pariornance of some other conidition, the lcase
should be void or voidable. At that time a gocd deal
turned, ... on the use of the worde 'void' or 'voidable'"B.

The late introduction of the term 'voidable' into
scotland meant that at the formative period in cots law
in the seventeenth c:ntury it was not used. It is not
found in Stalr, =rskine does ::0t use it, which one would have
expacted if it had bsen common currency when bis contemporary,
Bankton, wrote. Ons should not draw the conclusion that the
concept of & "voildable" contract did not exist when the ternm
was 1ot known. As we nave shown, the concapt was adonted
even earlier than Utalr.

The concent ot the unenf rceabla contrect arose in the
treatment of gaming aud emugpling contracts in the eighteenth
century, although whether thers is a definadble category of
unenforceabls contracts or m:rely an ill-assorted list of
unenforceable contracts is a matter we will discuss,

There are ealso problems, mainly arising this century,
on defining "illegal contracts" in the sensc of contracts
involving turpis causa. ‘uore is, a: 2lways, tho problem

of terminolozy. A good axanple is the variety of exprossions
used to describs contractual urovisions in rostraint of trade.
Another instance is Gloag's treatment of a contract inthrfering
with glections which he describ:s as a "pagtum illicitum",
"void", “ille5al". and "an unlawful agreement"'. !liowever,
subject/

l. cp. Saith, Short Coumentar , p.8l17, who wrongly attributes
to isell's editors the start of "a fashion of distinguishing,
as the inglish do, be.ween 'void' and 'voidable' contracts".

2. 0-5‘:.,1).

3, noldsworth, vol, vii, p.292.

4., Gloag, ».565.
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subject to the nualification that invalidities are infinite
and hybrids may exist, as in contracts by minors or married
women, it scems that Ucots law will treat an invalild contract
as illegal, void, voidable or unenforceable. Wwhat are the

main examples of those types? Since Jamieson v. 'att's Tra.1

ona nust recognise that an illegal contract™ ia & separate
category; but, apart from saying that that categbry contains
contracts affectod by mor=l turpitude, thera is little guldance
on what it uay contain. Void contracts include contracte by
pupllse, and the insane; contracts which are ultrs vires; some
contracts by minorse; contracts induc>d by force and fear;

some contracta induced by error; and some bankruptcy agrae-
ments which way be sxamples of a wider category of dishoncst
contracts contrary to public policy. Voidable contracts
incluieé some contracts by @1nors; corntracts i brsach of
fiduciary duty; contracts induced by faecility and circum-
vaention; contracts arffected by undue influonce; some contracts
affeeted by error, fraud and inanocoant misrepres:atation; and
some ba:kruptcy agrzements, Unenforceable contracts include
contractual provisions in r-straint of trade (probably);
ganing contracts; e&nd smuggling contracts.

There is some sort of pattern whicnh is discernible.
subject to & qualification, a contract is void when one of
the partles has gone through the formalities of a contract
but has not consented. A contract is voidable when consent
is given but the method of obtaining consent is tainted. 1In
an unenforceahle contract consent is validly .iven, but an
interest other than that of -rotzcting the urtiss prevents
enforece ent of the contrect.

The qualification is that the distinction vetwcen void
and voidable is more complicated if the rcason for attacking
the/

1. 1950 :...C. 265,

2, In the sense in which we nave used this unsatisfactory
expression. The ‘pglish use of the term is differont.
Anson, chap. 1X; Cheshire and TFifoct, chap. 4; ii.F.
Furmiston, "Analysis of 1Illegal ontracts", U. 'foronto
Leds 16, p.267 (1960).
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the transaction is oth:r than that of protecting one of the
parties to the contract. For example, !lunro v.'Hothfield1
showe that bankruptcy agraenents may be vold or voidable and
in those instances consent may validly be given. FPrublic
policy may nake a contract invalid in any way. If public
policy were removed from i1he scene, there would recmain two
types of invalidity, void and voidable, axplicable on the
basis of differences 1in cons~nt. Given that a contract falls
into one of tre four principal catesories of invalidity, what
are the consequenc2s?

llleial Contracts

—g———

A8 a result of Jamieson v, att's Trust992 it seams that

e contract is illegal if it involves moral turpitude or is
subversive of the interests of the state, both of which are
very vague concepts. :ubversion may maan little more than
impliedly conirary to statute, but, as Cuthbertson v. Lowes3

has not been overruled, a contract in contravantion of any
statute is not necessarily illega14. Presumably osrtnerships
of moneylendera where the name of one of the partnors '1id not
appear on the pawntickets, or over the door of the premises,
or iu the licence, contrary to statute, ware illagalS. They
were analogous to the Jamieson situation. If one wishies, one
can sce the intorests ot the state bheing affected by a law
partnorship between a solicitor and an unqualified person6.
It is easicr to assiygn as illegal a contract which involves
contravention of statute and moral turpitude, such as a

partnarship of slave traders7.

ieaving/

1920 G.C. (d.5.) 165,

1950 ..C. 265,

(1870) 8 ri. 1073.

cp. the inglish use of the .term "illegal": "A contract that

is axpressly Or implicitly prohiblted by statute is illegal™

hieshire and I’ifoot, ;p.312. _

5. rrasor v. Hill (1252) 14 D. 335; uordon v. iiowden (1845) 4
Bell 254.

b Hebe V. UeDey 1912 1 "iaiili. 44,

7. Ctewart v. Uibson (1840) 1 ob. 260,

0D
[ ] [ ] L] 2
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lLeaving aside the difficulties c¢f definition, the illegal
contract is unenforceable aud gquasi contractual remedies are
nct available., "The rule of law is that if the consideration
for graating a document of debt be one of turpitude, the
document will not sustain action"l. The partnership cases
mantioned above illustrate this principle. The contract is
not, at conmon law, void, although tkere is no roason why
statute should not rake a contract both illegal and void.
It would be somewhet startling if no one could ever acquire
a good heritable title to a brothel except through the bene-
volent opcration of prescription., In one case n lease granted
ob turpem causam was not reduced as nullz. An obligation ob
turpem causan will not be implemented by the Court, but neither
will action b: allowed to he restored =2_.ainst implement. lor

will thaese priiiciples bz evaded by quasi contractual remediea3.

‘“he problem thewr posed is wheth r the ifllegal contract
dirfers in any respect from the unenforceable contract.
viessals hus arpgued that thore is a difference in the readiness
of a court to assist recovary of woney and that an unenforce-
able contract zives rise to = natural obligation, whereas an
illegal contract ;ives rise to no oblig=ztion whatsoevar4.

An iniglish example ol the differance in recovery of propsrty
is gohen v. Lester (J.)‘ggd.s, which involved securities

degoaited with &8 moneylender under an unenforceable contract.

subsequent developmunt of this area of law has become involved
in technicalities of the vendors' lien which a icots lawyer
cannot be certain that ha understands6.

Scots/

1. Jebster v. iebster's Trg. (lu86) 14 k. 90 at p.92 per L.