THE WORLD BANK GROUP ARCHIVES

PUBLIC DISCLOSURE AUTHORIZED

Folder Title: American Society of International Law (ASIL) - Bellagio Meeting
background papers - August 1967

Folder ID: 1850813

Series: Subject Files

Dates: 01/01/1967 - 12/31/1967

Fonds: Personal Papers of Lester Nurick
ISAD Reference Code: WB IBRD/IDA NURICK-5864S
Digitized: 9/29/2021

To cite materials from this archival folder, please follow the following format:
[Descriptive name of item], [Folder Title], Folder ID [Folder ID], ISAD(G) Reference Code [Reference Code], [Each Level
Label as applicable], World Bank Group Archives, Washington, D.C., United States.

The records in this folder were created or received by The World Bank in the course of its business.
The records that were created by the staff of The World Bank are subject to the Bank's copyright.

Please refer to http://www.worldbank.org/terms-of-use-earchives for full copyright terms of use and disclaimers.

—

(:‘.‘.‘ 2‘-)
sey

THE WORLD BANK

Washington, D.C.

© International Bank for Reconstruction and Development / International Development Association or
The World Bank

1818 H Street NW

Washington DC 20433

Telephone: 202-473-1000

Internet: www.worldbank.org

PUBLIC DISCLOSURE AUTHORIZED



legal AdVisers and TTnkernationad  Orgonizahon s - Bpekgtund Brpers — T

P
ASTT, .
B g o R |
Bellagio Archive
eting i A2008-004 Other# 9  Box#213946B ‘
American Society of International Law (ASIL) - Bellagio Meeting
Augt; st background papers - August 1967
1967
Background
Papers

L.Nurick










LEGAL ADVISERS AND INTERNATIONAL ORGANIZATIONS

Meeting, August 1967

Participants

Elting Arnold, General Counsel, Inter-American Development Bank

Sir Kenneth Bailey, C.B.E., Q.C., High Commissioner of Australia
in Canada

Werner Boulanger, Director, Legal Division, International Atomic
Energy Agency

Z. Caha, Assistant Director-General, International Bureau, Universal:
Postal Union

J. P. Dobbert, Office of the Legal Counsel, Food and Agriculture
Organization

Alexander Elkin, formerly Legal Adviser, Organisation for European
Economic Co-operation

Gerald F. FitzGerald, Senior Legal Officer, International Civil
Aviation Organization

F. V. Garc{a-Amador, Director, Department of Legal Affairs.
Organization of American States

Joseph Gold, General Counsel, International Monetary Fund

H. Golsong, Director of Legal Affairs, Council of Europe
Rosalyn Higgins, The Royal Institute of International Affairs
Eli Lauterpacht, Cambridge University

E.-J. Mestmacker, Director, Institute for Foreign and International
Commercial and Economic Law, University of MUnster

Lester Nurick, Deputy General Counsel, International Bank for
Reconstruction and Development

Oscar Schachter, Deputy Executive Director and Director of Research,
United Nations Institute for Training and Research

Stephen M. Schwebel, Executive Vice President, American Society of
International Law



Louis B. Sohn, Harvard Law School
Eric Stein, University of Michigan Law School
John R. Stevenson, President, American Society of International Law

N. Valticos, Chief, International Labour Standards Department,
International Labour Office

C.-H. Vignes, Legal Officer, World Health Organization

Miss Editha Fuchs, Reporter



BOULANGER




American Society of International Law

LEGAL ADVISERS AND INTERNATIONAL ORGANIZATIONS

Meeting, Auqust 26-31, 1967

DECISIONS AND OTHER MEASURES TAKEN
BY THE INTERNATIONAL ATOMIC ENERGY AGENCY

by Werner Boulanger
Director, Legal Division
International Atomic Energy Agency




Decisions and other measures taken

by the International Atomic Energy Agency

The ability of the International Atomic Energy Agency (IAZA)
by decision or other suitable means to effect action or omission
by one of its llember States or their nationals is determined legally
by the Agency's Statute and other legal instruments based thereon,
and factually by its special field of work. Under its Statute
(Article ITI.A), the Agency has two main functions:

a) To promote research on, and development and practical application

of, atomic energy for peaceful uses throughout the world,

b) To protect humanity against the dangers emanating from the
radioactive properties of nuclear materials on the one hand
and against the possibility of their use for military purposes
on the other,

7ith regard to the "promoting" activities of the Agency, no
problems will normally arise from decisions, proposals, or advice.
These méasures will, as a rule, be in the interest of Member . States
or their naticnals; they would therefore have little reason not to

accept them.

The same is true of the Agency's activities in the field of
protection of health and safsty. There, the standards and regulations
are developed by the Agency in close cooperation with Member States.
The practice in formulating safety standards is to organize meetings
of experts to consider drafts prepared by the Secretariat. The pansl
members are specialists from lismber States and other interested inter-
national organizations. The draft regulations elaborated by the panel
are communicated to the llember States for comment. The standards and
regulations are then submitted to the Agency's Board of Governors
for aprroval., They are published with the Board's authorization and
constitute infernational standards designed to serve as a basis for
national legislation and regulations. In regard to Lember States

these standards and regulations are only recommendations: they are
g ) )




however, under the Agency's Statute, binding with regard to its

own operations and may, by agreement, become binding with regard

to projects undertaken with the Agency's assistance (Article XI),

In this latter case the Agency can satisfy itself about the observance
of any health and safety measurss prescribed either through an expert,
who frequently assists in the project on the spot, or through its

inspectors mentioned below.

A similar procedure was used when the need arose to facilitate
the international transport of radioactive substances by establishing
uniform safety regulations. Following a 1959 resolution of the
Economic and Social Council of the United Nations, the Agency con-
vened two panels to formulate regulations dealing with the transport
of radioisotopes, radicactive ores and residues of low specific
activity on the one hand and with the transport of large radioactive
sources and fissile materials on the other. Again experts from
member countries and representatives of various international
organizaticns participated in this work. The international standards
for the transport of radioactive materials were approved by the Board
of Governors in September 1960 for application to the operations of
the Agency and to those undertaken with its assistance; the Board
also invited Liember States to use these regulations as the basis for
developing their own national regulations and the organizations
concerned to apply them to the international transport of radio-
active materials. The Transport Regulations were reviewed, from
1962 to 1964, in a number of meetings organized by the Agency of
experts from llember States and representatives of a large number of
interested organizations. The Revised Regulations were approved by
the Board of Governors in 1964 and puvlished in Liay 1965. They now
provide a lasting framework of principles and rules, supplemented
by appropriate technical data, for the safe transport of radioactive
materials by land, water and air. In order to keep the technical
aspects up-to-date in the light of new knowledge and experience
gained, the Director Gensral of the Agency was authorized by the
Board of Governors to make the changes of detail which would prove
necessary from the technical viewpoint, without infringing the
principles and rules approved by the Board. Proposed changes must
be brought to the notice of llember States 90 days in advance, and
the Agency will take due note of the observations or information
communicated to it. '

The Agency's Transport Regulations are also used as the
basis for transport regulations issued by international orgenizations
competent for transport by rail, road, inland waterways, sea and
air, Thus the International Regulations Concerning Carriage of
Dangerous Goods by Rail (RID) established by the Central Office
for International Railway Transports in Berne, which apply in
24 countries in Europe and the Near Zast, were revised on the basis




of the IABA's Regulations. The Maritime Safety Committee of ILCO
approved in February 1966 Provisions Relating to the Transport of
Radioactive Substances by Sea conforming to the revised IAZA
Regulations. The Committee recommended that the llember States

of IlCO and the Governments which had pariticipated in the 1960
Conference on Safety of Life at Sea should adopt these draft
provisions as the basis for their national regulations. The IATA
Regulations Relating to the Carriage of Restricted Articles by dir
have also been revised to take into account the fact that several
countries among the principal producers of radiocisotopes are in
the process of adopting the IAEA Regulations for their national
airline networks,

The examples given above show how, by close cooveration
between the IANA and experts from member countries and from other
organizations and with member governments, IABA standards for the
protection of health and safety and for the transport of radio-
“active substances become international as well as nationai standards,
This means that the problem of putting into effect a decision of the

IAZA in a Member State will scarcely arise.

The real problems may, theoretically, be assumed to present

themselves mainly in connection with the application of the Agency's

safeguards system., Under this technical term we understand the
activities
"designed to ensure that special fissionable and other materials,
: services, equipment, facilities, and informaiion made
available by the Agency or at its request or under its
supervision or control are not used in such a way as to
further any military purpose; and to apply safeguards, at
the request of the parties, to any bilateral or multilateral
arrangement, or at the reguest of a State, to any of that
State's activities in the field of atomic energy" (Art.III.A.B).

This provision of the Statute clearly indicates that the "controls"
by the Agency are applicable only with the prior consent of a lLiember

State given in the form of an agreement with the Agency. Such an

agreement can be:

a) A Project Agreement under Article XI of the Statute, by
which a llember or group of lembers requests ™he assisiance of the

Agency in securing special fissionable or other materials, services,




equipment and facilities necessar ry for research on, or development
or practical application of, atomic energy for peaceful purposes",
Such an agreement must include "underiakings by the llember or group
of Members submitting the project: (i) that the assistance provided
shall not be used in such a way as to further any military purpose;
and (ii) that the project shall be subject to the safeguards provided
for in Article XII, the relevant safeguards being specified in the

agreement " (Art. XI.F.4);

L)

b) A Safeguards Trensfer Agrecment, whereby at the request of

-~

two or more liember States the safeguards funciions envisaged in a
bilateral or multilateral agreement for éooperation between them
are transferred to the Agency. Such agreements were concluded with
the USA and 19 of its partners, the United Kingdom and Denmarl,

and Canada and Japan;

¢) A Unilateral Safeguards Submission Acreement by which the
‘. ot - a

Member State submits 21l or part of its nuclear activities to
Agency safeguards. Such agrecments were concluded with the USA for
four reactors and the United Kingdom for the Bradwell nuclear

installation,

The details for Agency controls are contained in the safe~
guards agreements or in sunpleuanuiry agreemsnts thereto., They
consist of a bookkeening system for source material (natural

uranium and thorium) and special fissionable material (Pu~-239, U-233,

U-235) and Periodical reports. Their main and generally best known

feature are, however, the insvections on the spot carried out by

Agency inspectors appointed with the concurrence of the llember State.
The rights and obligations of such inspectors as well as of llember
States are spelled out in detail both in the Statute and in the
documents approved by the Board of Governors (The Agency's Safeguards
System - 1965 ~ (INFCIRC/66) and its extension to reprocessing plants
(6C(X)/Ir7/86) and the Inspectors Document (Ge(V)/157/39).

While it can be assumed that a llember State, when concluding

a safeguards agreement, bas every intention not to viclate it, this may
G g s ¥ 3 I




for one reason or another, change later on. Due to a change of
policy a State may wish to escape from its obligations under tae
safeguards agreement. The violations of the agreement may take
the following form:

(1) Use of safeguarded items to further any military purpose -
commonly referred to as a "diversion";

(2) An interference with. the control system in order to conceal
a diversion;

(3) An interference with the control system for some other reason,
which may range from convenience (avoiding the burden of
making reports), to embarrassment (at an unexplained loss),
to nationalistic pride (objecting to outside checks). Of course
what appears to be a violation based on one of these grounds
could really be one based on a desire to conceal an actual
diversion and therefore the control authority might have to
treat it as such;

(4) some other violation of any provision of the safeguards

agreement -~ e,g, the violation of the patent clause of a

Project Agrecment.

Both the sanctions to be used by the Agency in case of non-
compliance as well as the procedures for them are regulated in
Article XII.C of the Statute. If an inspector finds any "non-compliance"
with the terms of a safeguards agreement, he must report to the
Director General of IAZA who "shall thereupon transmit the report
to the Board of Governors", The Board must then determine whether
or not it finds any non?compliance to have occurred, If its finding
is positive it must call on the Member State to remedy forthwith
such non-compliance. The Board must also report its findings to
all lember States as well as to the Security Council and General
Assenbly of the United Nations. If the State does noi comply within

a reasonable time, the Board may take the followine measures:
3 A 8

(a) Direct that all assistance being provided by the Agency or
by its llember Stztes be curtailed or suspended;

() It may call for the return of materials and eguipment made
available to the State;

(¢) It may also suspend the liember from the exercise of the

privileges and immunities of membership, in accordance with Article XIX.B.
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The measures envisaged under (a) and (b) will of course be /
effective only if and to the extent that the lember State is //L/“ﬂ
receiving assistance by or through the Agency and if it does not

[ refuse to return material and equipment already received. The only

' real sanctions may be those taken by the Security Council or the

IGeneral Assembly of the United Nations pursuant to the Board's report,

It seems too early to speculate on what powers of decision
the Agency will have once a non~proliferation treaty has en{ered
into force. The safeguards agreements which, under the Treaty for
the Prohibition of Fuclear Weapons in Latin America, will have to
be concluded between Latin Americanhstates and the Agency may give
some indication of future deveiopments. They will very probably
follow to a large extent the existing system which, while using the
Agency's technical expertise for the control mechanism, leaves the
final political decisions to the proper political bodies of the

United Nations.,

dig ' . Werner Boulanger
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Decisions

of the Universal Postal Union

I. Introduction

1. Within the field of activityl of the Universal Postal Union (UPU), a

distinction can be made between decisions:

(a) as regards the body: decisions of Congress, of the Executive Couneil (EC),
of the Management Council of the Consultative Committee for Postal Studies
(Mc/cCPS), of the Training Committee (TC) and the “"decisions" of the Interna-
tional Bureau (IB);

(b) as regards the form and legal quality of the decision: clauses of interna-
tional treaties concluded by member countries2 (Acts of the UPU), interpreta-
+ion of Acts of the UPU, resolutions and recommendations (voeux, i.e. formal
opinions).

2. The various UPU bodies use different kinds of decisions according to the
powers conferred upon them. Thus Congress, which is primarily the legislative

body, is alone competent to conclude treaties governing various postal services.3

1 e UPU's basic fields of activity are the following:

(a) normal activity, i.e. the regulation of the international postal service,
which is operated by the Postal Administrations of the member countries;

(b) activity carried out by the UPU bodies with the cooperation of the member coun-
tries and relating to the improvement of the postal service (studies on various
technical postal problems, the organization of the training of officiale of
Postal Administrations and UPU technical assistance);

(e¢) activity assigned to the UPU by the UN as a mandate and carried out by UPU
vodies (UNDP technical assistance). :

a The term "countries" or "member countries" is the official title in the'UPU.

3 The basic Act of the Union provides for the possibility of convening admin-
istrative conferences to deal with questions of an administrative character
(Constitution, Article 16). It has been suggested that administrative conferences
could be entrusted, inter alis, with the revision of purely technical Acts, such as
the Agreements, which would considerably facilitate the work of Congress., How-
ever, this idea, which was considered by the UPU Executive Council in connection
with the simplification and acceleration of the work of Congress, was not adopted.
It is true to say that there are no administrative conferences in the UPU (CE 1966,
Doc 7, p. 2 (English text)).



In administrative matters, both Congress and the other bodies use resolutions and

recommendations. For interpretation, see paragraph 33.

5. As regards the main criterion of the subject-matier of this study, namely
"The Legal Scope of Decisions within the Member States of an International Organ-
ization", this paper deals firstly with the international ﬁostal treaties concluded
within the framework of the UPU (the Acts of the Union), becszuse these are the only
decisions directly binding upon the member countries. The other kinds of deeisicn
of the UPU bodies will then be discussed, especially in so far as they relate to
the members of the UPU. ' '

II. The Acts of the Union

(1) ceneral

4. The position of the postal service in most member countries (as a monopoly
and a State prérogative) has, from the foundation of the UPU, made it necessary for
its members tolconcluda agreements at intergovernmental level. All postal activ-
ity, which includes in the first place the transport of postal items from one
country to another, if necessary through the instrumentality of third party member

countries, has the following characteristic features:

(i) Interdependence of Postal Administrations and reciprocity in their mutual

relations.

(ii) Uniformity of transport conditions, especially as regards rates and responsi-
bility. This uniformity is expressed in technical language in Article 1 of
the UPU Constitution:

"The countries adopting this Constitution comprise, under the title
of the Universal Postal Union, a single postal territory for the
reciprocal exchange of letter-post items."

However, this uniformity is flexible enough to enable the Administrations to
adapt their services to the conditions of the internationzl service (e.g.,
they have adequate latitude for fixing the international basic rates, and

various ancillary services are only optional).

(i1i) Freedom of transit,lwhioh is guaranteed throughout the entire territory of
the Union, is only the logical consequence of the first two characteristiecs.
It is the keystone of the entire coperation of the international service (see
Unnntitutién. Artiele 1 (1) ad fin.: "Freadom eof tranmit im guaranteed

throughout Lhe entire territory of the Unipn").



5. The legal consequences of the special character of postal activity
governed at international level are summarized in the postulate of the single
legal basis for relations betwéen all Postal Administrations - in other words, by
the simultaneous entry into force of the Acts of the Union enacted by a Congress
~and the parallel abrogation of the corresponding Acts of the previous Congress
(Article 31 (2) of the Constitution). This concept to some extent ignores the
legal documents which create the member countries' formal commitments as regards
the Acts of the UPU. As legal status is sometimes lacking, it is the de facto
gituation which is the determining factor for the countries' relations with the
UPU. This de facto 51tuat1on is the basis of a concept generally recognized by
the UPU, namely the "tacit ratification” of the Acts of the Un;on. implementation
by a UPU member country of the Acts of the Union is sufficient for it to be con-
sidered a member of the Union with full rights. This "tacit ratification" is all
the more important because never in the histdry of the Universal Postal Union have
all the member countries ratified the Acts of the Union that have been enadted by

a Congrésa.
6. The Acts of the Union are as follows:

(a) Constitution of the Universal Postal Union and its Final Protocol
(b) General Regulations of the Universal Postal Union and their Final Protocol
(c) Universal Postal Convention, Final Protocol and Detailed Rezulations

(d) Agreement Concerning Insured Letters and Boxes, Final Protocol and Detailed
Regulations

(e) Agreement Concerning Postal Parcels, Final Protocol, Detailed Regulations,
Final Protocol

(f) Agreement Concerning Postal Money Orders and Postal Travellers' Cheques,
Detailed Regulations

(g) Agreement Concerning the Giro Service, Detailed Regulations
(h) Agreement Concerning Cash-on-Delivery Items, Detailed Regulations
(i) Agreement Concerning the Collection of Bills, Detailed Regulations

(3) Agreement Concerning the International Savings Bank Service, Detailed Regula-
tions

(k) Agreement Concerning Subscriptions to Newspapers and Periodicals, Detailed
Regulations
7.Before the 1964 Vienna Congress, the Acts referred to under 6 (a), (b) and
(¢) constituted the "Universal Postal Convention", which, like all the other Acts,
was renewed by each Congress. As the Convention was the organic document of the

UPU (it is in fact the Charter of that international organization, i.e. the



existing Constitution), the legal question arose whether the UPU itself is legally
reborn at every Congress, This view, though logical, created certain legal diffi-
culties which have been overcome in practice by the concept of "tacit ratification"
to maintain the continuity of the Union.  As stated in paragraph 5, there have
been, in the history of the UPU, countries which, during a number of regimes inaug-
urated by the various Congresses, have performed no legal action (signature, acces—
sion or ratification) signifying a legal relationship with the UPU. On the other
hand, they have admittedly always implemented the Acts of the Union, and have never

been regarded as having left it.

(2) Structure of the Acts and Their Approval at International level

8. As regards the structure of the Acts and their approval at international

level, the following points should be mentioned:

(a) The main Acts (Constitution, Convention, General Regulations and Agreements)
are always concluded on behalf of the Governments of the member countries,
whereas the Acts containing executory provisions of a technical nature (the
Detaiied Regulations of the Convention and Agreements) are concluded on behalf
of their Postal Administrations. This distinetion, which goes back to the
origins of the Union (Treaty of Bern, 1874, Article 13), was intended to avcid
burdening Congress unnecessarily with purely technical and minor questions, and
to leave it entirely to postal experts to revise these provisions at adminis-
trative conferences. However, Congress acquired the habit, from the very
foundation of the Union, of revising the Regulations itself and submitting them
for signature at the same time as the other UPU Aects. This difference in the
legal nature of the UPU Acts had the reault that the UPU does not regquire con-
firmation in a specific form of the signatures appended by the representatives
of the Administrations when the Regulations are revised. Accordingly, in many
countries the signatures of persons who signed as representatives of the Admin—
istration are not coﬁfirmed, and the Acts in question are not included in the

ratification procedure to which the other Acts are subject.l

& Cf. note 3 to paragraph 2, on administrative conferences.
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(v) As regards their structure and the obligations imposed, the Acts of the Union
deal with the relations between Postal Adminiatrations.l Quite exception-
ally, individuals are only referred to in provisions dealing with the respon-
sibility of the sender of a postal parcel. This structure of the Acts of
the Union makes it necessary for their provisions to be repeated in various
national regulations goferning the postal service, the "legal status" of
vhich (in virtue of postal laws and orders issued by the Covernment, or pos-
tal regulations issued by the Postal Administration) depends upon each

country's constitutional regulations.2

(c) Lastly, a distinction must be made betweern the compulsory and the optional
international postal service. Each member country of the UPU has to imple-
ment the Universal Postal Convention (and its Detailed Regulations). Before
the 1964 Vienna Congress, both the organic provisions (the present Constitu-
tion) and the letter-post provisions (the present Convention) formed a single
treaty (the Universal Postal Convention). The division effected at Vienna
raised some extiremely complex legal problems, which have been solved in +wo
different ways, one at intermational level and the other at national. The
simultaneous existence of an organic Charter, on the one hand, and a treaty
governing the compulsory activity of the ﬁPU member countries, on the other,
and the need, at national level, to submit for comstitutional approval a
treaty declared compulsory at international level, raised problems the solu-
tion of which, on the practical plane, can be regarded as a happy compromise.

A The Convention and Agreements contain the basic rules applicable to the

various postal services. All operational provisions liable to vary and there-
fore of a purely administrative nature are confined to the Detailed Regulations

g # A Postal Administration proposed at the 1952 Brussels Congress that the
structure of the Acts of the Union should be adapted to that of national legisla-
tion, the criterion of which is the postal customer (this would mean transferring
all the compulsory provisions for users to the Convention and Agreements, and
retaining the provisions concerning Postal Administrations only in the Detailed
Regulations). Although the Brussels Congress decided to proceed with the re-
arrangement of the Acts on that basis, it has never been possible to distribute
their c§n$ents on those lines (1952 Brussels Documents, I, p. 68; II, pp. 31l
and 312). -



The General Regulations, the Convention and its Regulations were declared
"compulsory Acts" in order to maintain the situation which existed before
the 1964 Vienna Congress. All the member countries were then obliged to
accept not only the whole of the provisions governing the organization and
Operétion of the ﬁnion, but also the general provisions of the interna-
tional postal service and those relating to the letter-post service. This
makes for a clearer distinction between this A¢t and the Agreements, which

are optional.

The fact that the General Regulations, the Convention and its Detailed
Regulations are compulsory at international level does not exempt member
coﬁntrias from having the Acts approved at national level in accordance
with their constitutional rules, in conformity with Article 25 (3). Also,
the principal of "tacit approval" applies in the case of a member country
which has not formally approved the said Acts but nevertheless applies
them, However, this is only additional to the obligation which already
exists in the Constitution.

The optional service is governed by various Agreements. Once member
countries have acceded to an Agreement, they are obliged to implement it.

It seems unneceaséry to go into details in this connection.



(d) In view of what is said at (a) and (c) above, it can be stated that the

Constitution which was concluded at Vienna in 1964 at the Fifteenth Congress,

and came into force on 1 January 19661, creates the permanent legal basis of

=
the UPU. The question of "legal renewal" no longer arises.

Such a situation makes superfluous the concept of tacit ratification (appro-

val) of the Convention and General Regulations, The member countries, by

implementing these Acts, are merely applying the provisions of Article 22 (2)
and (3) of the Constitution.

(3) Approval of the Acts of the Union at National Level

9. As regards the necessity for the Acts of the Union to be approved at

national level, it is worth while mentioning below the changes made in the draft

Constitution before it was submitted to the Vienna Congress. The following are

the comments of the Expanded Executive and Liaison Committee ("Documents de la
CEL élargie 1959", p. 413):

1

For the full text, see UN Juridical Yearbook 1964, pp. 195-202,

2 Constitution, Article 22: Acts of the Union

l'l'

lI2'

1!3.

III4.

ﬂs.

The Comstitution is the basic Act of the Union. It contains the
organic rules of the Union.

The General Regulations embody those provisions which ensure the appli-
cation of the Constitution and the working of the Union. They shall
be binding on all member countries.

The Universal Postal Convention and its Detailed Regulations embody
the rules applicable throughout the international postal service and
the provisions concerning the letter-post services.  These Acts shall
be binding on all member countries.

The Agreements of the Union, and their Detailed Regulations, regulate
the services other than those of the letter post between those member
countries which are parties to them. They shall be binding on those
countries only.

The Detailed Regulations, which contain the rules of application neces-
sary for the implementation of the Convention and of the Agreements,
shall be drawn up by the Postal Administrations of the member countries
concerned.

The Final Protocols annexed to the Acts of the Union referred to in
paras. 3, 4 and 5 contain the reservations to those Acts."



8

10. "Although in principle we are in favour of abolishing the notion of
'ratification' in the Acts of the Union, we considered it preferable to retain
this method of approval for the Constitution, because the decision to cooperate
within the framework of the UPU raises fundamental questions which depend upon
national sovereignty. We also wanted to respect tradition and take into
-account the directives of the Ottawa Congress, according to which ratification

would be retained for the implementation of the organic provisions of the Union.

11."For the approval of the other Acts, finding a sound solution was a more
complicated matter. The resolution of the Ottawa Congress provided that the
Expanded ELC was to devise a method of putting the technical measures into force
that should be simpler and more rapid than ratification as provided for in the
Ottawa Convention. However, as the choice of procedure for approving interna-
tional treaties depends essentially upon the constitutional laws of the member
countries, efforts to find a satisfactory solution encountered almost insuper-

able obstacles:

"(a) When preparing its first preliminary draft, the Subcommittee for the
General Review of the Convention did not.deal with the question of approval
so far as the Convention and the Ceneral Regulations were concerned; it
merely considered the implementation of these two Acts as sufficient proc¢f
of approval by the appropriate national authorities. It should be noted
that there seemed to be no reason why this implementation should cause
legal or practical'difficultiea, inasmuch as the Convention and General
Regulations were declared 'compulsory Acts' by Article 19 of the Constitu-~
tion.

"(b) This basic solution was not approved by the Expanded Committee. A number
of delegations considered that it was impossible not to provide expressly
for the approval of the Convention and the General Regulations. It was
argued that an express provision was necessary to protect the interests of
member countries of the Union whose constitutional law required the appro-

val of international treaties.
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For that reason, the text finally adopted was that which appears in
Article 23 (3) of the Constitution, which refers, not to 'ratification',
but simply to 'approval' of the Acts of the Union other than the Constitu-
tion. This provision enables countries whose constitutional laws so
permit to consider themselves bound simply by their plenipotentiaries’
signature at Congress, or to approve Acts other than the Constitution by

a simpler system than ratification as at present provided for.

11, "lLastly, it should be mentioned that some countries saw in the exist-
of the binding clause in Article 19 of the Constitution an incompatibility
countries' untrammelled right to approve or not to approve a ireaty.
objection was overruled by the Committee, which refused to admit the exist-
of such incompatibility for a number of reasons, including the existence

similar provision in the ITU Convention, which makes the Administrative

Regulations compulsory while also submitting them for the approval of the appro-

priate national authorities (see ITU Convention, Montreux 1959, Article 15)."
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(4) Reservations

12, The technical character of the Acts of the Union, on the one hand, and
the fact that Congress decisions are taken by majcfity vote -~ a majority whiech
depends upon the Act in question - on the other, determine the method of settling
-the admissibility of reservations. 1In the Report on the Work of the Union, 1963,
the International Bureau of the UPU published some comments on reservations to
the UPU's Acts., These comments are also given in the United Vations Juridical
Yearbook 1964 (pp. 269-270). The gist of them is given below.

13. "Doctrine, which defines a reservation as a unilateral act by a State

=

t the time of signature; ratification or adherence to a treaty with a view fo

f

excluding or altering the effect of certain provisions of this treaty in regard
to the said State, is divided on the question of the legal significance of
reservatinong, and more espeecially on their acceptance by the other States which

are parties to a treaty, in ceses where the treaty itself is silent on the mattier

14. "These theories are not of great interest to the UPU, precisely because

the Visnna Constitution settles the problem by providing, in Article 22 (6), that

any Fnal Protocols annexed to the Acts of the Union shall contailn the reserva-
tioas to these Acts.

15, "This provision will mske it necessary for countries that wish to aveil

24
e

©

themselves of a reservation to submit it in the form of & proposal and hav

=

confirmed by Congress for insertion in the PFinal Protocol of the Acet to which it
relates., The Constitution thus officially confirms the practice that has been
in force since the London Congress in 1929 and arose out of a resolution of that

'Congress (Documents of the London Congress, Vol. II, P 155).

16, "This beirng so, it must be admitted that it is not possibple for a
member country to make new reservations after signature of the Acts of Congress,
unless it subjects the reservation to the procedure for amendment of the Acts
in the interval between Congresses, to complement the Final Protocol of the Act

concerned,

17. "We are inclined to believe, however, that at the time of admission of
a new nember country, or of adherence to an unsigned Act, the member country
concerrned may avail itself of an existing reservation., It would, in fact, be
an arbitrary act to refuse a country the benefit of a reservation enjoyed by
some other member courtry, although the grounds may be different, Let us say
rather that the approval of a reservation by Congress is more & matter of the

admissibility of the text of the reservation than of the beneficiary country.”



13. As the reservations take into account the particular situation of the
Adminiestration of each member country which has made them, a situation recog:ized
by the other parties in the form of a Final Protocol as mentioned under 14 above,
there is no provision expressly authorizing the other member countries which are
parties to an Act of the UPU to apply the Act in question as regards the
Administrﬁtion of the reserving country with the same reservation, There is, of
~course, nothing to prevent a member country from making a counter-reservation,

but thie has never occurred.

19. The waiving of a reservation existing in favour of & member country does
rnot need %o be submitted for approvel., In this case, & communication made
through the Internaiional Bureau for the benefit of the Administrations of

tn

member countries is enough. However, if it is desired, between Congresses,
alter the reservations appearing in the Final Protocol, unanimity is necessary,
assuming that the-alteration is admisesible (see e.g., Article 69 of the

Convention).

20, "With regard to the unilateral declarations by which member countries
react to a given political situation or handle their relations with some other
State, they are not, properlj speaking, reservations. Consequently, they are

not subject to any particular procedure, and may be submitied at any {time.

-21. "In Vienna, in 1964, several countries submitted declarations of a
political nature at the time of signature of the Acts. Congress decided that
these would be published at the same time as the Acts of the Vienna Congress
and, in accordance with Article 101 (5) of the General Regulations of the UFU,
notified to the member countries of the Union through diplomatic channels,
together with the decisionsltaken by Congress (i.e.,Acts of the Union and other

decisions)."

(5) Amendments to Acts of the Union

22, The Acts of the Union can be amended either in Congress or between
Congresses when only the technical Acts are concerned (excluding the
Corstitution and General Regulations). The amendments are made on the basis of
formal proposals, which can only be submitted by-the Postal Administrations of

member countries, the Executive Council or, as regards proposals submitted in
’ ) g D
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Congress, by the CCPS Management Councill in accordance with the procedure
described in the General Regulations. As to amendments to Acts of Congress,
they must Be adopted by the requisite majority, which is laid down in each of
" the Acts which it is proposed to amend. As stated above, because the amendments
to the technical Acts of the Union are very numerousz, all the Acts, except the
Constitution, are totally renewed at every Congréss; they are treated in the
" normal way for the.conclusion of treaties, i.s,, they are signed and then
ratiﬁied or approved according -to each nember country's constitutional rules.
“hey go into force simultaneously after a fairly long period, generally twelve

e

to eighteen months after Congress.

+ The Genersl Regulations of the UPU authorize Postal Administrations

to zmend the hets of the Union between Congresses, Bach Act lays down the
majority necessary for a proposal to become executory; generally spesking, the
majority required for the adoption of an amendment between Congresses is
than that required for meetings of Congress. Thus substantive amendments
require in principle unanimity of the votes cast.3 Tess important provisions
can be amended by two-thirds of the votes cast, and a simple majority is

required for drafting amendments and for an authentic interpretation.

24, Amendments adopted by a referendum among Postal Administrations talke
effect as regards all member countries three months after notification; they

‘require no further act of approval.

1 The Management Council's capacity to make proposals is doubly restricted:
firstly, the proposals must arise directly out of opinions expressed by the
Council or out of the conclusions of studies it has carried out, and secondly,
the proposals must be approved by the Consultative Committee for FPostal Studies,
2 body consisting of all the member countries and subordinated to the
Management ‘Council.

Recent Congresses have had to consider as many as 1,500 proposals.

=
The proposal submitted at the 1964 Vienna Congress, irn favour of
3

abolition of the unanimity rule, was rejected (Vienna Documents, I, p.
II, pp. 980 and 981). '



25. The procedure for amending Acts beiween Congresses, laid down in
Articles 119-122 of the General Regulations, is at present very little used.
It may be pointed out that, out of nincty-one amendments adopted since the
_ereation of the UFrU, fifty-nine were accepted during the first twenty-five
years of its existence. - Since 1947 there have only been six minor améndments;
this céq ve explained by the virtual perfection of the technical Acts, which
no longer need urgent amendments, and by the legislative role of ihe Executive
Counicil, . The latter body ig instructed by Congress to carry out various
studies, most of thém of =z legisletive nature¢1 Amendments to the Constitution,

ir. perticular; can only be made in Congress.

Z¢. Ir addition to the ordinary procedure described above, there exists in
pracﬁice a short-term extraordinary consultation in which Administrations are
sometimes informed that those which do not reply within the time-limit laid
down will be considered to have accepted the suggestion. However, this procedure
cannot be applied to any ameandmeént of the texts of the Convention or fAgreements
(includihg_their Regulations). It is prescribed for urgent cases vhen, for
instance, temporary exceptions or derogations are proposed (euges & coneultafion
about cdmpiling land and sea transit rate statisties). Very recently, there
were consultations about some most important questions (such as exceeding the
ceiling of the Union's ordinary annual expenditure). This procedure has been
criticized by some members of the UPU, on the ground that it was a derogation

from the provisions of the Ottawa Convention, which fixed the annual ceiling

for the period during which the Ottawa Acts would be in force.

Alteration of the Constitution

27. The sponsors of the creation of a UPU Constitution, while considering
that it would have a2 certain stability and would remain unaltered, provided a

rnumber of variations in the article dealing with amendments.

28. It is interesting to note that after lengthy discussion by the body
responsible for preparing a draft Constitution, and also at the Vieana Congress,
he latter adopted the same solution as that adopted for the other Acts renewed

at Congress.

=
i

For example, the Vienna Congress instructed the EC to make some forty
studies, most of which will have to be terminated by formal proposals to
Congress. '
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29, Article 30 of the Constitution reads as follows:

20

-

follo.ws:

Amendment of the Constitution

1.

2.

Te be adopted, proposals submitted to Congress and relating
to this Constitution must be approved by at least two-thirds
of the member countries of the TUnion.

Amendments adopted by a Congress shall form the subject of an
additional protocol and, unless that Congress decides other-
wise, shall enter into force at the same time =5 the %cts
reneved in the course of the same Congress. They shall be
ratified as soon as possible by member countrics and the
ingtruments of such ratification shall be dealt witk in
accordance with the procedure laid down in /Axticle 26.

The alternative texts which were not adopted by Congress were as

; - : 3 ) - : s
Alternative 1: "Amendments adopted™ shall come into force as regards all

member countries when they have been accepted by two-thirds of the member

countries in accordance with their constitutional rules.”

Llternative 2:

3
"Amendments adopted by the procedure laid down in paragraph 1~

shall come into force as regards all member countries when they have been

accepted by two-thirds of the member countries in accordance with their

constitutional rules, within a period fixed by Congress; this period

must not be less than six months from the date on which Congress closed.

liember countries which have not notified their acceptance within this

period shall be considered as abstainingz“.

31. Thus the classical rules for the creation of commitments arising

out of international treaties were not applied.

=

ot Tk

~
s

For the discussion about amendments to the Constitution,

Approval in Congress by two-thirds of the member countries represented

o
de la Commission exécutive et de liaison (élargie) 1959", pp. 414-416, and
the 1964 Vienna Congress documents, Vol. II, pp. 1002 and 1003,
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ITI, Other DLClBlOnn

72, Decisions other than the legislative fcts of the Union developed
considerably after the Union was given, firstly, new bodies, and secondly new
activities.l In this paper we shall be concerned only with the most
imporfant bodies of the Union, omitting those whose activity is limitied to =z
well-defined field and whose decisions are only optional as regards the
member countries, namely the opinions of the CCPS Management Committee and the

recommendations of the Training Committee.

futhentic Interpretation of the Acts

27. The authentic interpretation of the Acts between Congress is expressly
entrusted to the Postzl Administrations of the member countries, and is
effected by referendum (see, €egsy the Vienna Convention, Article 69 (2) (e), (141)).
£fter an interpretation by the Executive Council had been chailenged, the
‘Union decided in 1957 that only interpretations approved by referendum are
binding. However, duly adopted interpretations by Congress - a prerogative

inherent in legislative bodies - are also binding.2

34, M1 other interpretations which any UPU body may have to give -
93pecially'the Executive.Council or the International Bureau (which gives iis
opinion on a question, whether in dispute or not, at the request of the parties

concerned: see Article 112 (2) of the CGeneral Regulations)-are not binding.

© At the outset (1874) there were only the Universal Postal Congress and
the International Bureau; in 1947 (Paris Congress), the Executive and
Liaison Committee (the present Ixecutive Council) a&s an administrative body
representing the Union betwéen Congresses; then, in 1957 (Ottawa Congress},
the Corsultative Committee for Postal Studies, an advisory body responsible
for technicel, economic and operational studies, together with its executive
‘body, the Menagement Council, were set up (see now Articles 17 and 18 of the
Coznstitution and 102, 104 and 105 of the General Regulations); lastly, in
1264 (Vienna vo*:gress), a Training Committee composed of four members of the
iZC and four members of the CCPS Management Council, under the chairman of
the Executive Council, was set up (1964 Vienna Congress, Resolution C 12).

Interpretations have not been much favoured by the UPU. The only
authentic interpretation between Congresses since the Second World War was in
1954, end related to air-mail correspondence., Congresses do not use this
type of decision,
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75. Some comments on other decisions of Congress, the Executive Council

and the International Bureau are given below:

(1) Congiess

%6. Originally, Postal Congresses had a purely legislative function; now
that their activity cdvers. inter alia, the administrative field of the UPU,

decisions in that field generally take the form of resolutions, which are

binding upon the bodies to which they relate.l Among the resolutions which

a4

are binding upon member countries should be mentioned those adonted by virtus

=]

of &7 express provision in the Acts {(e.g., the Resolution of the Vienna Congress
% & ey c:
voted in accordance with Article 21 (4) of the Constitution and deeling with
AN
The assigrment of member countries to a number of contribution classes fto defray

27. Congress recommendations and formal opinions are in no way binding
upon the Adminietrations with which they are mainly concerned. They are sone-
times the outcome of a proposed amendment to the Acts which was not adopted,
but the object of which deserves the attention of Postal Administrations,

Z8s It should be noted that, for the first time in the history of the Unicn,

T

mber countrice received from the Austrian Government notificetion of all the

o

=

_— 5 2 _—
decicions taken by the Vienna Congress. All the decisiong of that Congress

have also been published together with the respective Acts.

See, e.g., Resolution C 22, on the immediate implementation of the
provisions adopted by the Vienna Congress in connection with the BExecutive
Council and the CCPS Management Council; Resolution C 18, contazining the
approval of the CCPS studies programme and its implementation; Resolution C 12,
on the organization of vocational training; Resolution C 14, on the organiza-
tion of the work of the International Bureau, etc.

é Hitherto, only Acts drawn up by Congress were notified through
diplomatic channels. '

’ it the same Vienna Congress, political declarations made unilaterally
by various delegations during Congress or on signing the Acts were for the
first time grouped together under the title "Declarations Hade on Signature
of the Actd, These are not strictly "decisions", since Congress did not have
to state its views about them.



=
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eutive Couneil

[

(2) g

79, The powers of the Council are laid down restrictively in the Acts
(see, e.g. Article 102 of ithe General Regulatiors), The Council has a certain
power of decision, but this is limited to cleariy defined fields ~e
painly Lo the internal operation of the Union 2:d its bodies (considering the
Union's budget in accordance with the.General Regulations, Art

(3) (1), ete.).

40, In the postal field, the Council is empowered to prepare siudies on

irn prineciple it is not authorized to take decisions on the baszis of the resulis
of such studies if the decisions would commit UPVU members. 4% the nmosi, the
Council can draft proposed amendments to the Acts for submission to Congress
or submit them to a referendum of member countries betwsen Congresses.

-

41. The Council can also make rerommendatLOﬂs of an optionsl nature %o

: 2
the Administrations of member countries.
(E) In_e tional Bureau

42, The International Bureau, a permanent body serving ac a lisison,
information and consultation body for Postal Administrations (Article 20 of
the Constitution), is not empowered either to take decisions regarding the
postal service or even to make proposals for the amendment of the Acts., As
part of its activity, it can be instructed to make studies or to siate its
vievs on simple questions, but these views are purely advisory; similarly,
the viewe expressed by the Bureau at the reques% of Administrations are purely

for ianformation and, as such, in no way binding,

The Vienna Congress entrusted the Council w1tp oo"e forty legislative
and administrative studies. The same Congress also to consider g larg
number of proposals by the EC for the amendment of thﬂ fets. At the moment,
the Council has just submitted to the Administrations of member countries a
proposed amendment to an article in the Detailed Regulations of the Convention,
the amendment of which is necessary owing to the measures taken ir viriue of
Article 108 of the General Regulations, which deals with the languages used
for publishing the Union's documents.

=
5
See, e.8., the recommendation on the use of a new postal Torm -

IR circular 155/1966.
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43, A UPU member country and its Postal Administration rmay be bound:

(a) directly by a Resolution which is simply the implemeniatinn of the

provisions of the Acts {(e.g., of Article 21 {4) of the Constitution).
T

Such cases are very rare, and they have the character of an administrative

act. It can be said that, in principle, the icts of the UFT gi
bodies of the Union no power to draw up clauses which would te Tindin

upon member countries or their Postal Administrations;

(») by an interpretation of the Acts adopted by the Administrations between

Congresses;

(e) indirectly, as members of a collective body, by decisions affécting that

body or adopted by it.
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Foreword

This paper describes the experience of the Internat-
ional Civil Aviation Organization in the implementation of its
decisions and is entitled: "The Intermational Civil Aviation
Organization-A Case 8tudy in the Implementation of Decisions
of a Functional International Ofganization".*

The subject is examined under three broad headings:
(1) Technique of making decisions legally binding and practi-
cally effective; (2) Techniques availabl&?t%cégcouraga compliance
with decisions, and (3) Specific topics and questions. Item
(1) is concerned with the theories underlying the effectiveness
of decisions of international organizations working in the
functional field, Item (2) examines the methods of adoption of
ICAO regulatory material and the process followed in its implem-
entation. Item (3) discusses various topics g;d questions posed

by the sponsor of the conference for which the paper was preparedj

it gives a sampling of ICAO experience in the implementation of
a wide variety of decisions including decisions other than
those concerned with the adoption of regulatory material.
Briefly, ICAO is a specialized agency in relationship
with the United Nations, established under the Convention on
International Civil Agiation (Ghicago, 19#4),“ with some
114 contracting states now belonging to it and having juris-
diction over matters pertaining to international civil aviation.
One of the important tasks of ICAO is to adopt tecBhnical
regulatory material and regional plans with a view to ensuring
the safety, efficiency and regularity of international civil
aviation., ICAO is also active in the economic and legal
fields, and also performs a substantial amount of work under
the United Nations Development Programme.

x The paper was prepared for presentation to a conference
of legal advisers and other officials of international organ-
izations, held under the auspices of the American Society of
International law, at Bellagio, Italy, from 26 to 31 August 1967,

to discuss the subject: "Decisions of International Orgapnizations:

Effectiveness in Member States.



I. Techniqﬁe of making decisions legally binding and practically effective

1. Preliminary comments

The theme of the.Conference is: "Decisions of international
organizationg; effectiveness in member states". This theme may

be examined in relation to the decisions classified in different

ways and the classifications may vary from organization to organization.

The decisions of a functional international organization like ICAO
may be classified and examined under various headings of which the
following are examples:
(1) Fom
Treaty, oréanizational decisién, resolution, recommendation
andlﬁoﬁsepsus.

(2) subjectematter

Constitutional, édministrative, technical, economic, legal

and technical assistance.
(3) Terms |

- Hortatorw1 Such decisions do not impose legal obligations;

| but the extent to which they influence the
behaviour of a state is important.

. Bindi:_ng'z': Such decisions impose legal obligations.

- Mixed; Such deciéions contain both hortatory and
binding pn:;‘visions.l “

The decision of an international organization will be

effective tolthe extent to which it can be ipplemented. The prospects
of implemeptation will be affected by such v?riable factors as the

following: Time of adoption of decision; issues involved; nature o?

>




gize of majority, unanimity, states voting for and against,
abstentione; language in which decision framed; methods and means
available for implementation; extent to which expectations of
member states of organizations are raised by decisior? and

sanctions.
No attempt is made here to comment on the foregoing items

in detail; but some of them will come up for consideration in the

discussion below.

Extent to which decisions are binding
,IThere has been much discussion concerning the extent to which
decisions of international bodies are to be considered to be
legally-binding upon member states of international organizations.
One commentator writes of "the rather indefinite line that separates
binding from non-binding norms governing international behaviour".5
Much depends on whether the declsions are concerned with the
internal operations of the organizations (states will usually accept
financial obligations under the regular budget for regular Operations)4
or with important substantive issues in respect of which the
constituent instrument giveé certain powers to the decision-making
body. The form of the decision, the variables applicable to it and
the sanctions for non-compliance are important factors in assessing
the extent to which a resolution is binding. Many resolutibns are
couched in hortatory terms which clearly put them into the class of
recommendations in relation to states; but they may, at the same
time, contain bindinglinstructions for subsidiary bodies of the
organization.
A distinection can be made between "law-creating" and "law-
applying" fesdlptions of an international orga.n.5 There are relatively
few of the latter in international bodies if constitutional and

internal housekeeping resolutions are disregarded. As to the latter,

+hope 4o sntharity Par the nronosition that resolutions dealing with
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the internal operati{is of the United Nations have the status

of law.6 But even if1'esolutioné are not backed up by legal
sanctions, i.e., san};ions expressly stated in the constituent
instruments of the o%ganization concerned, they could nevertheless
be called “1aw—makiné“ in a broad sense on the ground that
reasonable community expectations with réspect to the behaviour
of states in conformity with these resolutions are a much more
important indication of the existence of law than is the formal
language accompanying the standard-setting act.? |

The technique for making decisions legally binding can
vary widely and may be shapedin some cases by the form of the
decision, i.e., the enacting language, the extent to which the
decision has a solid foundation in the constituent instrument
itself, and in others on the preparation and adoption of a solemn

instrument opened for signature and ratification in due course.

These items, too, will be examined in relation to ICAO.

Leaving aside other types of decisions (involving, for
example, the adoption of conventions) by international deliberative
organs, it may now be of interest to examine the varied language
used in some of the resolutions of the 15th Session of the ICAO
Assemblysand then to consider typical Council resolutions and
decigions. If this material is examined in the light of the above general
considerations, it is seen that not too many ICAO decisions have
binding force.

Decisions of the ICAO Assembly run the gamut from hortatory
resolutions addressed to states, through instructions to subsidiary

organs of ICAO, to resolutions binding on states and concerned with
the adoption of the budget and scale of assessments on states. By
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way of cxample, here are varied termms taken at random from the
resolutions of the 15th Session of the Assembly:9 "urges the
Governments" (Al5-1); "reiterates its request ... to recipient
States" (A15-4); "draws the attention of recipient States" (A15-4);
"reminds recipient States" (Al15-U4); "reaffirms the validity of
Resolution..." (A15-4); "reaffirms the need for user and proﬁider
Contracting States to give serious consideration" (A15-5); "invites
States to examine"(A15-5); "strongly condemns" (A15-T); "requests
all nations and peoples of the world" (Al5-T7); "urges South Africa
to comply" (Al5-T7); "declares that the Appendices...constitute the
consolidated statement of continuing air navigation ﬁolicies" (A15-8);
"resolves" (Al5-8 and Appendices, but the various sub-resolutions

to the main resolution are mostly hortatory); "encourages Contracting
States" (A15-21); "resolves that the Contracting States should
continue to review periodically their national procedures and
practices" (A15-23); "that the Contracting States should report

to ICAO" (A15-23); "resolves that ... there is hereby authorized

for expenditure ... " (Budget Resolution) (A15-26); "resolves

that the budget appropriations shall be financed as follows:

... by assessment on Contracting States" (A15-26); "directs the
Council® (A15-1); "requests the Council" (A15-1) and "requests

the Secretary General" (Al5-1).

Save for the budgetary resolutions, it could hardly be said
that merely because resolﬁtions of the Assembly include such words
as "resolves" and "declares", they are binding on member States
of ICAO. Many resolutions of the Assembly are directed to the

Council and "request" it, "instruct'it, "intite" it to do certain
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things or "apprdre" action taken by the Council. States:

could be indirec:ly affected, though not necegsarily bound by,
some of these rﬁ;olutions which, for example, might bind the
r

Council to proc**e certain i nformation from States.

It may als)» be observed that many decisions of the Assembly

|
will be found iﬁ reports of its various committees and commissions

as approved by tie Assembly in plenary meetings and will not be
in the form of a resolution.

The practice of the ICAO Council (a 27-member body) in making
decisions is to adopt formal resolutions only rarely. When formal
resolutions or declarations are adopted, they are intended to have a con-
siderable moral effect. For example, the Council has adopted
formal resolutions in relation to the interpretation of Article 5
of the Conventionfothe elimination of burdensome insurancé requirements,
the elimination of double taxation in relation to certain aspects of
international air transporglﬁnd the use of internmational airports
by many types of international civil aviation without any
unnecessary restrictions.12

Of specific interest are the Council resolutions used for
the adoption of Anmexes to the Convention. These resolutions are
founded on specific provisions of the Convention which spell out

the procedure for the adoption of Annexes. They have changed@ but

little since their original pattern was established in 1948,
The extent to which they are binding will be discussed

later.

Sanctions and the question of practical effectiveness

of a decision

The form of the decigion does not tell the whole story of
the extent to which it is binding. It is also necessary
to examine the question of sanctions for non-compliance with, or

non-implementation of, the decision by States.
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On the national level, a powerful inducement to a citizen to
comply with a law is the sanction' stipulated for non-compliance, the
sanction often being in the form of a fine or imprisonment or both.
Since the members of intergowernmental international organizations
are sovereign states, relatively few written sanctions are found in
the constituent instruments of these organizations.

Much of the writing on the subject of practical effectiveness
of the decisions of intermational organizations has been about the
effectiveness of the resolutions of the United Nations General Assembly
where the political content is high and effective sanctions, apart from
power considerations, low.13 A number of authors, however, have
examined the effectiveness of decisions of functional international
organizations, e.g., those concerned with communications and welfare.lI+
Here, the international sanctions will reside in the noﬁ-participation
of the non-conforming member state in the benefits flowing from
observance of the norms stipulated in decisions of the organization.l5
In writing of the International Monetary Fund, one author draws the
distinction between legal sanctions (e.g., those which the organization
itself may impose or which other member countries may take) and natural
sanctions which, through the nature of the activity in question, will
result from non-compliance with its laus.ls A breach of economic
laws could lead to economic ruin and of aeronautical laws, to a
disastrous accident. Some of the legal and natural sanctions found
in the case of ICAO decisions will be examined later.

Sanctions other than the above would include the following:
direct retaliation by governments concerned; adverse reaction of
governments other than those immediately concerned; political criticism
from non-complying government's own constituents; sense of having
breached the moral norm inherent in the law-maker (i.e., the organization)
as the representative of the community expectations.l?

One may now consider what has been called the "normative function
of the organized intermational cammunity".18 If this community
establishes an international organization to enact norms
~ for the performance of a particular activity (e.g., international
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civil aviation), enactment of these norms, depending on the
clarity of their definition and the form in which they are enacted,
will raise community expectations of compliance with them even
where, in the interests of flexibility, states are permitﬁed to
contract out. It follows that if states wish to participate in aﬁd
benefit from that particular form of activity, they ought to recognize
and observe tﬂese norms as the price oiéotheir pa.rticipation.lg This |
involves the "sanction of reciprocity". Non-compliance with the
norm entails a disentitlement to enjoyment of the activity in the
company of othe: states belonging to the norm-establishing organization.

ICAO has a large normative function, although a limited

legislative role, in so far as concerns the adoption of some of its
teclii:icalnhofmaiivezl ' '

material, By far the greater part of its
decision-making power in this regard is concerned with the adoption
or approval, as the case may be, of standards, recommended practices
.and procedures as well as regional plans for equipment and services
in respect of which states are free to file differences.

True, there is a formal desirability of notification of non-
compliance by a state with regulatory material due to the lessening
of community expectations in the event of non-compliance by that
state. But ﬁotificatian is also substantively desirable in order
that those engaged in international air navigation may know the technical
conditions under which the flight of an airaraft is going to be
performed at anylparticular point in the ICAO constituency.

Before the discussion on sanctions is closed, it will be
appropriate to give the following examples of sanctions in the
Chicago Convention that wpuld serve to bring about compliance with

decisions of the Assembly and Council:
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(1) Failure to pay, within a reasonable period, contributions.
to the regular budget voted by the Assembly may lead to suspension -
of voting power in the Assembly and in the Coum::il.z2
{2) A conbrmetipg nhale will nol recopnive o ovalid cerhiTienles
of airworthiness and certificates of competency and licenses of

personnel issued or rendered valid by another contracting state in

which the aircraft is registered unless the requirements under which 1+

such certificates or licenses were issued or rendered valid are equal
to or above the minimum standards which may be established from
time to time pursuant to the Convention ¢2° ° The standards

in question would pe those adopted by the Counéil and found in

Annex 1 (Personnel Licensing) and Annex 8 (Airworthiness). Non-
compliance of a state with the standards adopted by the Council

for the certificates and licenses concerned would lead to the
non-recognitioﬁ of these documents for the purposes of international
air navigation. The Convention provides for endorsement of
certificates and licenses, which fail to satisfy the international
standards 24 and prohibits the aircraft or personnel concerned
from participating in international air navigation, except with the
permission of the state or states whose territory is entered. 2>
(3) Depending on the cimcumstances, under Chapter XVIII of the
Convention, a final and binding decision on a disagreement concerning
the interpretation or application of the Convention and its Annexes
may be rendered by the Council, the International Court of Justice

or an arbitral tribunal.aé' The Convention

provides for compliance with such a decision and stipulates the

following penalties:
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- If the C{uncil has decided that an airline of &
contractinﬁ state is not conforming to a final decision as
described éqove, each contracting state undertakes not to
allow the cperation of the airline through the airspace abow
ig territbey, 27

- The Assembly shall suspend the voting power in the Assembly

and in the Council of any contracting state that is found in

default under the provisions of Chapter XVIII.28
The fact that a disagreement concerning the interpretation or
the Convention or of
application of/an Annex (which is, through a Council decision, adopted
and subsequently becomes effective and applicable) can be brought before
the Council could be an incentive to compliance with the Convention and,
in the case of Annex,with the related Council decision adopting it.

Ohé may now turn to a detailed consideration of the pursuance

of the objective of the practical effectiveness of decisions under

various headings.

Pursuance of objective through adoption of

(1) New treaty

Inter-govermmental cénventions and agreements have been
adopted by an ICAO body or by conferences held under the auspices
'of ICAO. All of these documents have been subject to ratification,
adherence, acceptance or some form of consent of the states concerned

Examples of such documents are:

Convention on the Intermational Recognition of Rights

in Aircraft, adopted by the Assembly at its second session

at Geneva in 19&8.29
Convention on Demage Caused by Foreign Aircraft to Third
Parties on the Surface, adopted at an International

Conference ontPrivate Air Law, held under the auspices of

ICAO at Rome in 1952.
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- Agreement on North Atlantic Ocean Stations adopted at
an International Conference held under the auspices of
ICAO at Paris in l95h.31

(2) Organizational decision

Examples of an organizational decision in ICAO might be
the action taken by the Assembly or Council in adopting their rules
of procedure which are binding on states participating in meetings
of those bodies (Chicago Convention, Arts. 49 (d) and 54 (e))e
(3) Resolution

In ICAO there are resolutions of the Assembly, various
resolutions of the Coundl and those emanating from various subsidiary
bodies (e.g., Air Navigation Conmission, divisional meetings, regional
meetings, meetings of the Legal Committee, conferences). None of the
regolutions of bodies below the level of the Council would have
binding force, though the Alr Navigation Commission adopts some

normative
regulatoryfmaterial to which the contracting-out printiple

applies.
(4) Recommendation

Recommendations may be adopted by bodies such as those listed
in the preceding paragraph. They are not binding.

(5) Consensus

The use of the consensugeprocess is increasing in ICAQO as
elsewhere in the UN fam;uy?’though the decisions reached through
this process are no more Or no less binding than decisions reached
through other processes.

Encouragement of govermnments

(1) Loordination of policies

——

A good example of a resolution encouraging govermments to

 coordinate policies 1s the Assembly resolution containing the
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consolidated stat%ment of ccftinuing ICAO policies relating
specifically to a.r navigat:{n. Sk ' Many
provisiOns of this resolutioT in effect urge governments to adopt

the same policy in regard tcsspecified matters.

(2) Enactment of consistert municipal legislation

The very purpose of the adoption of Standards, Recommended
Practices and Procedures, and other regulatory material, by ICAO,
is to encourage governments to enact consistent municipal legislation
which will include this material. Thus, the forewords to ICAO
Annexes contain the following note:

"Use of the text of the Annex in national regulations:

The Council, on 13 April 1948, adopted & resolution

inviting the attantion of Contracting States to the

desirability of using in their own national regulations,

as far as practicable, the precise language of those ICHO

Stan@iards that are of a regulatory character and also of

indicating departures from the Standards, including any

additional national regulations that were 1mportgnt for the

safety or regularity of aif navigation."
Obviously, much of the material in the Annexes cannot be incorporated
textually into national regulations and some of the provisions will
require amplification. (e.g., certain provisions of Annexes 6 -
Operation of Aircraft and 8 - Alrworthiness of Aircraft). But a
great-nHMber of the Annex provisions, especially those in Annex 2 -
Rules of the Air, can be found, without textual change, in national
regulations. 35

Conventions on air law adopted by ICAO-sponsored conferences
can lead to consistent municipal legislation.ascountriea of the
British Commonwealth tend to append the text of a convention as a

schedule to enabling legislation-37 In the United States, however,
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ratification of, or adherence to, a convention makes it the law of
the land without the necessity of enabling legislation.58

Certain decisions of the Council not concerned with SARPS¥*
can produce consistent municipal legislation. For example, the
definition of scheduled international air service adopted by the
Council in 195239 has been incorporated in the national laws of
some contracting states or used by states in practice.

Inducement of governments to undertake formal obligations to act

The various ways in which governments are induced by ICAO
to undertake formal obligations to act will become apparent from
what is stated in the discussion on implementation below.

Circumstances in which the "binding" decision (whether cast as a treaty

or an action formally approved by prescribed voting procedures in the

international organization) becomes directly effective upon the nations

of member states without the requirement of further government action

The Council resolved, in adopting Annex 2 (Rules of the Air)
in April 1948 and Amendment No. 1 to that Annex in November 1951, 41
that the Annex constituted "Rules relating to the flight and manoeuvre
of aireraft" within the meaning of Article 12 of the Convention. Over

the high seas these rules apply without exception since Article 12

provides, inter alia, that

% Standards and Recommended Practices.
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"Over the high seas, the rules fmeaning the
miles of the alrf shall be those establlched /by
the Council7 under this Convention."
Therefore, when the Council adopts rules of the air and declares
that they are applicable over the high seas, they apply to aircraft
of ICAO contracting states and the air crew on board without any
further implementing action being required on the part of those
states other than to fake steps to ensure compliance Dy their aireraft
and crew members with the rules so aa.pp_‘Lic:a.ble.l\‘2
A Council decision which adopts and provides for the
eventual coming into effect and applicability of international
standards on personnel licensing (Annex 1) can, through the operation
of Articles 39 and 40 of the Convention, bind persons to comply with
that decision provided that the state issuing or validating the license
has not filed with ICAO differences relating to the standards which
the Council decision makes otherwise applicable to the class of
according to Article 39,
license or certificate concerned. Thus,/any person holding a license
who does not satisfy in full the conditions laid down in the interna-
tional sﬁanéards relating to the class of license of certificate
which he holds shall have endorsed on or attached to his license a
complete enumeration of the particulars in which he does not satisfy
such conditions. Admittedly, the state has to intervene
in order to make the endorsement on the license. But once the
endorsement exists, the Convention applies directly to the holder
, in Article 40,
of the endorsed license and stipulates[that no personnel having such
s license "shall participate in international 1;if7 navigation,

except with the permission of the state or states whose territory

is entered". )
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Another example of a binding decision being directly
applicable to a national of a contracting state would be the
imposition of a penalty (namely, denial of permission to fly
internationally) on an airline of a contracting state where the
airline is not conforming to a decision rendered by the Council in
the case of a dispute concerning the interpretation or application
of the Convention or its Annexes.#j
Such a case of non—campliance has not yet arisen.

in ICAO .
II. Technigues available/to encourage compliance with decisions

1. General

The question of implementation of ICAO decisions will now be examined
in detail. Routine decisions of the Assembly and Council request states
to take appropriate action and to advise the Secretariat of the

action tken. Similarly, certified copies of conventions adopted

at meetings held under the auspices of ICAO are sent to states with

the request that they become parties to these documents.QkRequests

in regard to matters such as the foregoing may also be made orally
through contact of Secretariat officials with mational officials.

These are all relatively routine techniques.

It is in the area of implementation of the ICAOQ normative
material (standarﬂs, practices, procedures " and air navigation
plans for facilities and services) that ICAO has developed detailed
techniques for implementation. Because ICAO experience in this kind
of implementation has been so vast, the relevant techniques will now
be described in detail. Before this description is given it will be

necegsary to examine the'ICAO normative material

-and the method of its adoption and approval as the case may be.
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ICAO regulatory;materiam and air navigation plans

With a view tcﬁ3ecuring the highest practicable degree of
uniformity in relation to aircraft, personnel, airways and auxiliary
services in all matters in which such uniformity will facilitate and
improve air navigation, ICAO adopts international standards,
recommen%?d practices and procedures dealing with a wide range of
subjects.5 It also approves regional plans covering facilities and
services reqiired for air navigation?s The various types of the

foregoing material will now be discussed.

(1) International Standards and Recommended Practices (SARPS)

These are adopted by the Council in accordance with

Articles 54 (1), 37 and 90 of the Convention on Internationmal Civil
Aviation and are designated, for convenience, as Annexes to the

A two-thirds vote of the Council is required for adoption of an Annex
Convention./ The uniform application by contracting states of the
specifications comprised in the International Standards is recognized
as necessary for the safety or regularity of international air navi-
gation,while the uniform epplication of the specifications in the
Regqmmended Practices is regarded as desirable in the interest of
safety, regularity or efficiency of international air navigation.
Knowledge of any differences between the national regulations or
practices of a state and those eétablished by an International Standard
is essential to the safety or regularity of international air navigation.
In the event of non-compliance with an International Standard, a
state has, in fact, an obligation, under Article 38 of the Convention,
to notify the Council of any differences. Knowledge of differences
from Recommended Practices may also be important for the safety of
air navigation and, although the Convention does not impose any
obligation with regard thereto, the Council has invited contracting

states to notify such differences in addition to those relating to

International Standards.
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(2) Procedures for Air Navigation Services (PANS)

These are approved by the Council for worldwide application.
They comprise, for the most part, operating procedures regarded as
not yet having attained a sufficient degree of maturity for adoption
as International Standzrds and Recommended Practices, as well as
material of a more permanent character which is considered too
detailed for incorporation in an Annex, or is susceptible to frequent
amendment, for which' the processes of the Convention would be too
cumbersome. A's in the case of Recommended Practices, the Council
has invited contracting states to notify any differences between
their national practices and the PANS when the knowledge of such
differences is important for the safety of air navigation.

(3) Regional Supplementary Procedures (SUPPS)

These have a status similar to that of PANS in that they are

approved by the Council, but only for respective application in the

eight geographical regions£+8 established by ICAO both to cater
for different types of flying operations and to facilitate detailed
planning of needed facilities and services to support these operations.
They are prepared in consolidated form, since certain of the procedures
apply to overlapping regions or are common to two or more regions.
More often than not the SUPPS are approved by the President of the
Council under delegated authority. If states have differences
in respect of SUPPS, they are encouraged to notify them to ICAO.
(4) Regional Plans

Plans for the eight ICAO regions include the enumeration of
many tens of thousands of facilities to be established and operated
or services to be rendered, at points that ICAO regional meetings
have defined and that the Council has approved, after review of the

- reports of these meetings by the Air Navigation Commission.




Under the Convention each state is individually

responsible for providing the recommended facilities and services
within its territory, albeit "so far as it may find practicable"
(Article 28). But financial and technical resources vary widely
between states in a region and this poses a problem in implementation
of regional plans.

(5) Development of SARPS, PANS and SUPPS

The development of SARPS and PANS will serve to indicate
the great extent to which states are consulted in advance of their
becoming applicable and this in itself is a step towards iﬁplementation.
{a) Divisional-type meetings (open to all contracting states),
panels of limited membership and other bodies prepare recommendations
for SARPS and PANS, or for amendments thereto. The steps in
this operation are broadlj as follows:
Air Navigation Commission

- The / decides that such a meeting should be héld and a
final decision thereon is taken by the Council.

- States are consulted on the agenda &nd comment on advance
documentation.

- Documentation from the Secretariat, contracting states and
international organizations is placed before the meeting.

- The report of the meeting is reviewed by the Air Navigation
Commission in the light of commenté received from states,
international organizations and the Secretariat.

- The finalized SARPS and PANS are submiﬁﬁ;d to the Council for
adoption or approval as the case may be.

(b) The Council adopts the SARPS in a formal manner and the

resolution of adoption stipulates, inter alia:

(i) Effective date: This is the date by which the Annex becomes

effective unless in the meantime the majority of the contracting

50 _ .
states have indicated their disapproval. To date, there has

been no such indication of disapproval.
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Date of applicability: This is the date by which contracting

states are to be ready to implement and, if unable to do:so,

are obliged to notify ICAO of differences between their own

national practice and thet established by the international

51 ,
standards contained in the Annex. ‘This

gives the other Eo:tracting states notice of the inability
of the notifyinZ/ioesatisfy community expectations arising
out of the adoption of Annexes and emendments thereto. L
practice, states are requested to notify differences with
regard to Recommended Practices since, as stated above,

knowledge of these differences may be important for the

safety of air navigation.

(¢) PANS and SUPPS (which heing concerned with the detailed

application of SAPRS, need not originate as recommendations of

meetings) are approved (not adopted) by the Council, there being

no two-thirds majority vote required for approvel of this material

as i e oags of e slbvhion o MODEST

Since the fact of the approval of the PANS and SUPPS le&d

to community expectations in regard to the way in which T

navigation will be carried on, here also there ir d

functional need

for the notification of differences. Therf;cée, states are

requested to notify differences to IaNs and SUPPS, even though not

obliged to do so under the Convention.

Air Navigation

(6) Development of Regional/Plans

The plans for air navigation facilities and services needed

in a region and for regional procedures to be applied are developed

at Regional Meetings as recommendations to the Cc:ouncélz5 and, after

review by the Air Navigation Commission, are approved by the C

ouncil.

!
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(7) Normative material on facilitation of internmational

air transport

The ICAO normative material on facilitation of inter-
national air transport is developed and adopted in a manner
similar to that applicable to technical items. Annex 9 to the
Convention contains Standards and Recommended Practices on

facilitation of international air transport. These provisions

aim at (i) eliminating all unessential documentary requirements,

(ii) simplifying and standardizing the remaining forms, (iii)
providing certain minimum facilities at international airports

and (iv) simplifying hancling and clearance procedures.5u

Implementation of ICAO normative material

(1) Introduction

From its very inception, ICAO has been pre-occupied
with the necessity for effective implementation of its
normative material in the technical field and Regional Plans.
This pre-occupation is reflected in policy resolutions on
the subject adopted at the major sesmions of the ICAO Assembly
and in the constant effort by the subsidiary organs and the

Secretariat to translate policy into action.
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The process of implementation begins even 't;efore the
decision adopting or approving the material to be implemented
becomes applicable. Thus, in the case of amendments to an Annex,
states will be consulted on the agenda for the mectings (whether
of a division open to all contracting states or a panel of limit:d
membership) at which the draft amendments will be prepared. The
states are asked to send comments on the working papers, are free
to participate in divisional-type meetings, are consulted by the
Secretariat on all reports emanating from these and other meetings and
have their comments considered by the Air Navigation Commission which
approves draft amendments for submission to the Council.55 States
are also given an opporﬁunity to disapprove material adopted by the
Counc?l6 . and will, in any event, be given many months'
warning before an amendment becomes applicable. In addition, prior
to adoption or approval of the material there will be a careful
evaluation of its necessity and the cost of implementation.

The basic steps in the implementation process will emerge
from the ensuing discussion. The exact steps may vary depending on
whether SARPS, PANS, SUPPS or Regional Plans are involved.

In the case of SARPS, PANS and SUPPS, the Council and the
Air Navigation Commission keep the progress in implementation under
constant review and file reports with the Assembl;:rhich , in turn,
adopts related up-to-date policy statements on hnplementatiéx?.a An
outline of some of the problems encountered in the implementation
process and of some of the solutions suggested from time to time will
he found below.

As to Regional Plans, there is a constant attempt to remedy

deficiencies in the plans for facilities and services required for

international air navigation in the eight ICAO regions. The Assembly
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receives repbrts on this subject and also adopts upwto-date.
statements. A Special Implementation Panel was established by

the Assembly in 195é%? ~ as a temporary body to
examine the adequacy of Regional Plans and to make appropriate
recommendations. As this was a thorough-going examination, the
problems uncovered by it and the suggested solutions found in its
report will be given below. This group was succeeded by a Standing
Group of the Council on Implementation established in 1960 to keep
the quewltion of implementation of Regional Plans under review. 60
(2) ZImplementation of SARPS and PANS-Problems and solutions

in
The problems arising/fhe implementation process and the

solutions therefor can vary depending on whether or not the SARPS
are associated with Regional Plans. Nevertheless, in the interest
of developing a composite statement of these problems and solutiops,
no attempt will be made to discuss them under two separate headings )
depending on whether or not the S8ARPS concerned involfe Regional P;aig
The difficulties for states to keep their regulations ani
operating instructions amended to conform to the current provisioms
of ICAO Annexes (SARPS) and PANS are not inconsiderable; and, as
already stated, there are spedial difficulties where this regulatory
material is directly associated with the implementation of Regional
Flans which involve the cost of furnishing facilities and services.
After the SARPS and PANS heve been adopted ar approved by
the Council the following sequeﬁce of actions is required:
(a) Proper changes made by states and in good time in their
regulations and instruetions. This involves:
(i) The embodiment of SARPS and PANS in the national

!
legislation or regulations;

(ii) The preparation of manuals or operating instructions

under enabling legislati n;
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(iii) Distribution of ICAO texts for use at installations.
(b) The practical application by states of the changes. This
entails instructing personnel and, perhaps, obtaining or modifying
equipment.

Problems
The problems arising in the implementation of SARPS
and PANS include:

(a) Difficulties ir establishing national aviation legislation
due to lack of personnel skilled in the preparation thereof.
(o) Difficulties in the administration of national air navigation
regulations. Here, it is noted that there is a need for
consistent administrative decisions based upon expert knowledge
of what is required, the exercise of considerable execut ive power,
and the support of properly drawn detailed aviation legislaticn.
In addition, there must be a constant enforcement of national
aviation legislation by highly qualified persons and many such
persons.
(¢) The inability of states to cope with frequent amendments to
ICAO regulatory documents due to the frequency and sophisticated
nature of the amendments and the voluminous and scattered ICAO
documentation resulting therefrom. This results in a considerable

backlog of unimplemented material.

(d) The many cases where procedures (e.g., for air traffic services,

communications and meteorology) on the national level are many years
out of date both at air navigation installations and the
headquarters of the national civil aviation department. In 1965,

it was estimated in ICAO that perpaps 25% of ICAO contracting

states had been able to maintain the operating instructions at

their installations essentially in step with ICAO, another 25%
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(e) The lack of complete coordination ameng SARPE and FANS.

(f) The lack of funds in certain states for providing trained
personnel, services-and equipment.

(¢) Particular national, regional and envirommental conditicas
which can affect implementation.

(n) The necessity of translating the highly technical language

of the regulatory material from the ICAO texts (in English, French
or Spanish) into the local language or languages of the implementinc
state.

Possible solutions

Possible solutions for molving the problems just mentioned
inelude the following:

(a) Increase the national administration's capability of taking
necessary action on all amendments to SARPS and PANS. This can
be done through such varied means as: ICAO Secretariat missions
to states; United Nations Development Programme projects; the
preparation of guidance documents (manuals, circulars, etc.) that
ould assist states in the organization of departments concerned
i1th such activities as airworthiness, operations and personnel
licensing and in the drafting of specific national regulations;
bilateral arrangements of developed states with developing states;
regional and inter-regional projects; regional civil aviation
training centres; informal implementation meetings on certain
subjects (e.g., aeronautical maps); development of common services
to serve two or more states and special regional teams on imple-

mentation.
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(b) Decrease ti} frequency and number of amendments. The

\
advantage of sloing the pace of amendments would be that it would

\

assist the adminixéftive harslling of amendments on the national

{

level and the inst.lition of amended practices at operating

\

installations. Alth%lgh this solution has been discussed in

\

ICAO circles, it has kaen_xfjected because basic ICAO documents

must keep up with the m(st/;dvanced developments and technicues.

nt

ICAO specifications snouglfaot be allowed to become obsolescent 1o
a dynemic industry. Oifirwise, difficulties could arise in aress
of high density traffi | and complex traffic. Indeed, in those
areas states introduce !r-.ew practices and procedures long before
equivalent provisions re ineluded in ICAO documents.

|

(¢) Reduce the conten | of Annexes to broad basic material. -Althoush

the transfer of the mgil detailed material to PANS would simpl ify
the administrative prot:ssing of amendments in many states, the
problem of bringing thﬁ amended practices into actual use would

not be greatly reduced. é

(d) Congider the possilklity of having two sets of specifications:
cne simplified and stablé, the other complex and flexible. Require
ments for stability and flexibility could be reconciled. But the
argument against this is that it would constitute a retrogradg

gep. The objective should be to attain universal implementation of

-

a single comprehensive set of specifications. Any downgrading of
the specifications in respect of less demanding areas would penallze

operators.

The eseential elements to be borne in mind in considering any

change in policy would be
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|
(i) ‘he uishest level of iftabiliiy tor areas of low Leaf®le dep 370
130 A hish desree of flexibility tor aretis af Hieh traftds deagitys
(ii1i,; Zonwpstibilily between the practices in hish density wnas Law

Gap<iily apeas te emsre satisfactory servises 1O FiL
. . X » . . .
fr.ver.ine more Lhan one and to permit A satistactory inter-
sorking of the ground services networke

dut if points (i) and (ii) are valid, the present. eoucépl of

banie dunument for worldwide asmlieation in wll its delail, hepl up To uais
s mmendment s o the gome character, will not survive., 1rus, a chanjge 50 &
v pring wooub more stauilivy sould oub imnlementation wilhin the capabality

£ the suministration in areas of low density traffic; but the documenis

soniinually refleet the mos advapced practice. Unferiunatoly,

tha lathter is wnat happens in oractice in many administration in areas o©f
. . . 62
low density traffice.

The udvantages of [lexibility are that of Lhe anick amendment

@

6e the nasic documents in application to areas of hiph density traff'ic,
since wney could be des tice

sned for those areas alone. 1In thecr the prac
. L] Iy

ih the Yo tynes of areas would be different, althousn compatible.
'ne Ascem’ly, 1n L1965, introduced a lorm of [lexitility into -“ue

] +

iuolementation pencess. If requestad the Council to seek measures Lial

w211 Fusilitat: the task of states in instituting current 1270 pracrices
un. Lrocesures st their operating installations. The Assembly furtier

.,ssei -nan, ir ueveloping such measures the Council, after considering

e wessicle imgact upon coniraciing states, may deviate from present

sllcies and practices rclative::o the content, applicability and amendment O
<rs Annexes and a3, other than the provisions of the Convention, if it foun:
=ich neviation unavoidable in order to accomplish the objectivee After
sascertaining that the action would be acceptable to states, the Council was O
give msffact to 2ny such measurss, Lo the extent practicable, without further
setion of the As:@mhly.é .

(%2, Reusorting of differences or intent to comply

A prime difficulty fzced by states in notilying 1CAC of the
eytant to whicn “hey comply or do not comply with regulatory material
is that if the yardstick against whicn to measure non-compliance which
leads o the filing of differevrces. The Jegretariat sives advice to
states, as appropriate, on wheinnr or not Lneir vractlicds constitute

4i fferences from 10AC TARPS and #ANS. Nevertheless, the view has

been eyaresse i that thers is a need te develor detsailed jmuluance




material on the reporting of differences, preferably in the fomrm

of clear criteria enabling states to determine readily wle ther or not
thelr individual practices constitute differences. This would be
particularly useful to new contracting states. An early step in this
direction wss taken as lony ago as 1950, when the Council adopted

a set of principles governing the reporting of differences from

' ICAO Standards, Practices and Proceduren. (See Appemdix "A" hereto)sh

(4) Assemvly poliecy statements on the implementation of SARPS and FANS

The process of implementation of SARPS and PANS is the object
of careful study by the Assembly at its triennal sessions. The
Assembly policy statement, adopted in 1965, concerning the formulation
of SARPS and PANS, contains much material on their implementation.
Even in setting the policy concerning formulation of tke SARPS anc
PANS, the resolution is oconcerned with their eventual implementatiocn.
Thus, after defining the expressions "Standard"™ and "Recommended
I?actice“,s the resolution . contemplates a high degres
of stability in SARPS so as to achieve necessary stability in national
alr navigation regulations; a limitation of amendments, an effort
tolensure complete co-ordination among SARPS and PANS, and freedom
of the Anneyes from errors or defects of language; consideration by
States of recommendations for SARPS and PANS or amendments thereto
for a period of three months prior to adoption or approval by the
Council and detailed comments of the states on these recommendations;
the establishment of the date for disapproval so as to allow
study by states during the full period of three months provided in
Lrticle 90 of the Convention and the fixing of dates of applicability
of SARPS in such a way that sufficient time will Dbe allowed to eneable

states. to complete their arrangements for implementation thereof.
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Fhe Resolution also provgﬁes that, in considering measures relating
_to the application of thé provisions of the Annexes, such steps as
may be feasible should Ee taken to ensure that the preparation of
standards involving the provison and operation of facilities and
equipment, whilst ensuring safety and regularity, takes into account
the importance of securingrthe correct balance between the economic
aspects of, and the operational requirements for, such standards.

t is further provided that a programme for the application of
emendments to SARPS and PANS should be followed so that the relevant
national regulations of Contracting States will not be required to
be amended mora&requently than at intervals of one year?eﬁeparﬁures
from this policy taking place only in exceptional circumstancess

Having thus established a policy concerning the development
of the SARPS and PANS which paves the way for their eventual
implementation, the Assembly then proceeds to adopt a policy statenment
specifically concerned with their implementation. The Council is
instructed to encourage and foster the implementation of SARPS and
PANS and to assist states in éuch implementation, using gll available

United Nations Programme of Technical Assistance, ?
means, including the ¢’ technical advice and expert assistance
from the Reéional Offices, amd the training activities of the Air
Navigation Bureag?

The Rfsolution indicates that emphasis is to be placed on
the application of SARPS and PANS in specified fields. In the case
of the implementation of programme relating to aeronautical informatim
services and charts, attention is drawn to use to be made of formal and
informal regional meetings, experts! assistance to states?gge comon

use by statés of facilities on the basis of bilateral of multilateral

agreements.
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States are to continue and where necessary intensify their
efforts to apply, at their operating installations, practices anc
procedures that are in accordance with the current SARPS and PANS.

States are to consider the practicability of modifying the
internal processes by which they give effect to the prpvisions of
SARPS and PANS, if such modification would expedite orﬂsﬁmplify the
processes or make them more effective.

States are urged to report to ICAO in respect of their
territories all cases of non-compliance with, or ipcomplete
implementation of, SARPS and PANS and, at suitable intervals, to
provide the Organization with reports on the progress made in
implementing SARPS and PANS or on the reasons for non-implementation.
The notifications by contracting states of their intent to comply with
or differ from the SARPS and PANS are to be made as fully effective
as possible and contracting states are to be kept currently informed
of such notification by: a) requests by ICAO for reports from states
who have fully reported or have never reported; (b) prompt issuance
of notification as supplements to the relevant documents. The
cutstanding differences are to be monitored by the Organization with
the object of encouraging the elimination of those differences that
are important for the safety of air navigation or are inconsistent

69
with the objectives of the international standarés.

an
Closely linked to the foregoing policy statement is/Assembly
70
Resolution which permits the Council to deviate from present

policies and practices relative to the content, applicability and
amendment of the Anmexes and PANS, other than the provisions of the
Canvention, if it finds such deviation unavoidable in order 1t
facilitate the task of states in instituting current ICAO practices

and procedureg at their operating installations.
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(5) Publications used by ICAO as an aid in the implementation prmEzmsx
of SARPS and PANS

ICAO prepares various publications as an aid in the
implementation process. These publications include the items
described below.

Supplementary material published with Annexes

The Annexes contain attachments which, in some instances,
include material as a guide to the application of the Annexes.

ICAO Field . Manuals

Field manuals published by ICAO are also an aid in implement-
ation. These derive their status from SARPS and PANS from which they
are compiled. They are prepared primarily for the use of personnel
engaged in operations in the field, as a service to those contrac;ing
states that do not find it practicable, for various reasons, to
prepare them for their own use.

Technical manuals

ICAO-prepared technical manuals provide guidance and
information in amplification of the SARPS and PANS, the implementation
of which they are designed to facilitate. For example, Doc T192-

AN/857 Part GEN-1 Training Manual Part GEN-1 - Licensing Practices

and Procedures (l965)lcontaina detailed information for guidance

in the implementation of personnel licensing specifications found in
Annex 1 (PEL). Illustrative of the details involved in the implement-
ation process are some of the main chapter headings, thus: the role
of the personnel licensing section (PEL) in a civil aviation adminis-
tration; laws and regulations governing licensing; elements of a
licensej; technical training in relation to licensing; technical
examinations and their relation to licensing; the action of licensing
and licensing staff. The publication contains no less than twenty

detailed appendices.
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TCAO Ciraulars

ICAO Circulars make available specialized information of
interest to contracting states and some of them are of direct use in
the implementation process. For example, CIRCULAR 53%-AN/47/3

Flight Crew Fatigue and Flight Time Limitations, 3 rd ed., 1964,

PPe 155, contains detailed material on the implementation of
paragraph 4.2.7.4. of Annex 6 (Operations).

(6) Develooment and Implementation of regulatory material on

Facilitation

The development of regulatory material on facilitation is
achieved through means similar to those used in the development cof
regulatory technical materialy Periodic meatings on facilitation
put forward recommendations for standards and recommended vractices
which, after review by states and the Air Transport Committee of the
Council, are adopteﬁ by the Council as amendments to Annex 9 to the
Chicago Convention.

The process of implementation, predictably enough, consists
in assistance given by ICAO to states in implementing the facilitation
programme. The means used include co-operation with other international
organizations and appropriate regional meetings of other bodies
dealing with facilitation matters, participation in regional studies
when these have facilitation aspects and arranging of visits to states
oy facilitation experts of the Secretariat.

dere, too, the Assembly adopts resolutions exhorting states
to implement Annex 9, to report differences from the provisions of
Annex 9, to continue in their efforts to eliminate those differences
and to liberalize the formalities imposed on international tourist

; ’ : . i 72
traffic carried by commercial and non-commercial aVLatlon.?
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In 1998, the Council issued a document statin;g ICAO's aim
in the field of facilitation. In the view of the Council this
document set forth the needs of intewnational civil aviation in such
a way as to provide a guide to contracting states for future planning
in this field and to intform and assist other organizations interested
in the promotion of facilitation. A second edition was issued in
1965. Tais publication contains a lengthy section devoted to the
means of attaining the aimm of ICAQO in the field of facilitation.

Many of the contracting states have established national
facilitation committees, including representatives from the aviation,
customs, immigration, public health and tourist departments as well as
zirline operators to take all the necessary steps for the application of
the provisions of Annex 9 in their respective territories. In a. number
of cases, close co-operation has been achieved between states, elihér
by way of regional meetings or otherwise, resulting in a considerable
simplification of border-crossing formalities on flights between .

their territories.
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Implementation of Regional Plansg

(1) General

personnel and equipment., Therefore, their implementation poses

special problems,

between states in a region and this Poses a problem in implementation
of Regional Plans,

(2) Special Implementation Panel (1956-1959)

The problems involved in the implementation of Regional Plans
and the solutions therefor were stated in detail in a report of the

) recommended 73
Special Implementation Panel

by the Assembly in 1956 74
and appointed by the Council ammost
Thi

immediately after the Assembly,
is Panel was composed of the President of the ICAO Council and six

high aviation officials respectively from Brazil,
Spain,
hizh-

France, Netherlands,

United Kingdom and United States of America, In view of the

level calibre of the members of the Panel and the exhaustive

of this statement follows., 1In reading this Summary, it should be noted

that the Panel, by implication, assumes the existence of a civil

aviation organizational Structure in each country and also of a
national aviation legislation, That these may not exist on anything
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like an adequate scale i:s obvious - from the diffi;ul;ies described;' ¢
earlier in connexion wi'h the implementation of SANPS and PANS..
The Panel Keport containc, so to épeak, an inventory of_problemé
on the operating level where services, equipment and skilled tedhnical
personnel are required. |
Problems
The problems covered by the Panel's report7gnc1ude the
following: | |
(a) There is a limit to 'what can be asked from, or recommended;
to, a sovereign state in terms of taking exceptional measures tqf
remedy a deficiency. (II-“) |
(b) Thé time required to obtain implementation is relatively
longer than desirable. (II-4)
(¢) 1In some cases (e.g., air traffic services) operational,
rather than political considerations should govern implementgtion
50 that it should take place in the territory of more than one
state (e.g., Flight Information Regions) or on a regional basis
(air traffic control services), (II-10.3.1 and 10.3.3)
(d) The need for highly skilled personnel. (II-10.3.3)
(e) The need for fewer and larger centres (air traffic control).
(EEEE). . .
(£) The need for states tahdevelop and improve techniquesland
practices to meet new requféaments and to train personnel to darry
out these techniques and praékices. (I1-10.4,2)
(g) The need for fixed and ;%pendable equipment, new organizatigns,

operating and maintenance personnel educated in né%.techniques

:

oo




rapid and reliable exchange of data, (Idem.)
(h) The pattern of operations may not be an ideal or efficient
one, (I1-10.5.3)
(i) The regional plan must reflect valid requirements, Best
resultq will be obtained if entire area can be brought to an
adequate level of performance. (II-10,5,3)
(J)  The financial difficulties of the government as a whole.,
(I1-10.5.7)
(k) The structure of civil aviation maéhinery, or ite position
in the overall government organization, is sugh that its effectiveness
is diminished. (II-10.5.8)
(1) 1International political complications, (II-10.5,9)
- (m) The eVer-preSent prospect of changes in regional plans is
detrimental to implementation, (II-10. 5¢10)
The Panel noted a number of special difficulties which it
encountered in its own work in the implementation process: The
Poor response to correspondence with states, subsequent to a visit,
_containing questions or suggeéstions for remedial action; the
reluctance of some states to use foreign personnel at least as a
remedial measure, even when funds are availablej the unwillingness
of states to ask for loans, or to explore how loans mizht be obtained
using the good oleces of the Panel, even when the Panel had suggested
such a step; the disappointment on the part of some states that the
Panel had not been able to offer or give assurances of more concrete
help, such as gifts of money, equipment or personnel; or immediate Jjoint

and, lastly,
financine or technical assistance:/the reluctance of airlines to
& 1




participate in schemes which might assist to solve some of the
major deficiencies but where chargeg for improved services woula
result. (Part III-2)
Solutions
The Implementation Panel suggested the following solutions
for the above-mentioned problems:
(a) Visits to states by experts (e.g., in case of communications).
(II-10.2,2)
(b) Géoperative measures among states (e.g., in the flight checking
of navigational aids)e(II-10.2.6)
(c) Remedy the lack of spare partsl(e.g., in case of communications
equipment), (I1I-10.2,7)
(d) Better salaries and working conditions for personnel so as ‘o
retain them in Government service. (II-16)
(e) 1Insistence on the importance of international civil aviation
to the state's economy. (II-17)
(f) Technical solutions
(1) ICAO Technical Assistance Programme
technical assistance
- Better share of / funds required for civil aviation
(II-20.1.4)
in regard to technical assistance
- Diff;culties/include time required to build up a
complete technical organization; poor salaries for
personnel who are given training. (II-20.1.5)
(ii) Bilateral technical assistance
- Need to avoid duplicatioh of effort or conflicting
technical assistance
advice among those states furnishing / on a bilateral

basis.

(iii) Assistance by ICAO Secretariate(II1-20,3)
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(g) Financial solutions (II-21)
could _
(1) Government themselves/supply funds, although there are
needs other than those of aviation to be met. (II-21.1)
(1) Loans from international landing inmstitutions. (II-21.4)
(iii) Purchase of equipment by instalments. (IT-21.5)
(iv) Bilateral financial assistance between states. (I1-21.6)
the
(v) Joint financing under/Convention. (II-21.7)

(vi) - User charges. (II-21.8)

(n) Operating agencies which act as operating agencies of the
Government and have the advantage of being autonomous and better

prospects for recruiting personnel. (II-22)

Desirable characteristics of an instrument of ICR0 to assist in

implementation

(a) Implementation problems should be tackled on a state-wide or
system (i.e. COM, MET, ATS etc.) basis. (IT~6)

(b) Consideration of the economic aspects of non-implementation
of facilities and services, as well as the purely technical
aspects. (III-7)

(c) High level consultation with states which may be more
productive of results in procuring implementation. (III-8)

(d) Freedom of discussion with states by those authorized to
encourage implementation. (III-9)

(e) Briefing for visits to states. The political, social and
economic situation of state visited should be known by those

au.horized to encourage implementation. (III-10)

(f) Requests for Council action on problems hindering implementation

should be dealt with expeditiously. (III-11)
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(3) Standing Group of Implementation of the Council

The Implementation Panel (1996-1959) is not to be confused
with the Standing Group of Implementation of the Council. In 1959,
the Assembly called for an effort to ascertain major deficiencies in

76

air navigation services on the main international air routes,
Secretariat surveys were made of three regions.

On considering these reports the Council decided that the machinery
for promoting the implementation of regional plans should take -he
form of a standing group with a permanent membership of five

(the President of the Council - Chairman, the President of the Air
Navigation Commission and the Chairmen of the Air Transport, Joint
Support and Finance Committees) and a "floating" membership to be
selected by the President of the Council on an ad hoc basis and to

be made up of Representatives on Council and members of the Commission,
Air Pransport Committee and Joint Support Committee familiar with a
particular problem or geographical area, and of such persons cutside
the Organization as the President might wish to call upon?7 The Group
ig still in ex?stence and meets regularly to consider problems of
implementatione

(4) Assembly policy statement on implementation of Regional Plans

As in the case of SARPS and PANS, the Assembly adopts policy
statements concerning the implementation of Regional Plans. The
praoccﬁpation with implementation is evident even in the Resolution
concerned.with the formulation of Regional Plans and SUPPS. Thus,
in 1965, the Assembly instructed the Council to

"gnsure that implementation dates in Regional Plans

involving the procurement of new types of equipment be

realistically related to the ready availability of suitable
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equipment, preferably from more than one source."

The detailed Re:s»o].t,ltir:?n9 on the
implementation of Regional Plans and SUPPS provides for prompt
information to each contracting state of the recommendation applicakle
to it for the provision of air navigation facilities and services
under an approved Regional Plan and of the associated implementation
dates approved by the Council; the preparation by contracting states
and the keeping up-to-date of suitable manning plans for the orderly
implementation of Regional Plans; the giving of priority by
contracting states to these items which are of such a nature that
lack of implementat;On is likely to result in serious deficiencies;
periodical progress reports on implementation; criteria for the
reporting of deficiencies (by msers to states and by states to ICAO
where there has beenm no remedial action by the state concerned):
improvement of effectiveness of methods by which deficiencies are
isolated and eliminated, and reduction to a minimum of the time taken
for investigation of reported deficiencies and action on them by the
Organization.

The same Resolution also contemplates various ways and means
of fostering and assisting in the implementation of Regional Plans,
thus: request of a state for assistance from ICAO after exploring
all methods and means for implementation of Regional Plans with which
that state is concerned; the holding of informal meetings of states
where initiated'by states or convened by the Secretary General;
assistance by Council to states; assistance through the Expended
Programme of Technical Assistance, technical advice and assistance

from the Secretariat and the training resources of the Secretariat;

assistance of states by ICAO Regional Offices, and coc-ordination, in
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particular at the regional level, of all activities of ICAC

that can contribute to the implementation of Regional Plans.

As Lo the economic and financial aspect: of the implemert-ation
of Regional Plans, the Assembly, in 1965, indicated that before
appl¥ing te ICAC for joint financing under Chapter XV of the
Convention, states would be expected to obtain implementation by
means of loans for capital expenditures, operating agencies, technical
assistance or other means compatible with the Convention. The
Assembly also insisted on the need for user and provider states to
give serious consideration, in particular at regional meetings, to
the economic justification of projected air navigation facilities
and services; requested the Council to assist states, as far as
feasible, in their consideration and evaluation of the economic and
financial aspects of the Regional Plans; directed the Council to
follow closely and analyse pertinent developments in the areas éf
operational research, systems analysis, and cost/benefit methodology
for the information of and possible application by cohtracting states
to planning in connection with air navigation facilities and services,
and, lastly, invited states to examine with other states in the region
whether the implementation of the particular Regional Plan could be

80

implemented through bilateral or multilateral arrangements.

{(5) Proposal for the establishment of an Aviation Development F?nd

It may be noted that the establishment of an Aviation
Development Fund was vproposed at the Fifteenth Session of the Assembly
(1965). The proposal "envisaged a fund to finance projects or

activities designed to implement or assist in the implementation of
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regional and national programmes related to overall
plans of ICAO for the develophent of civil aviation. The Fund
would primarily provide capital and Qoéds (e.g., telecommunications
and navigational aid equipment), but would also cover recurring
expenses for maintenance and operation on a diminishing basis. It
would be administered by an ICAO Executive Committee which would
approve individual projects of up to five years' duration. The
proposed fund would not compete with or replace existing sources
of air programmes but would be regarded as supplementary to them.8
The Council and its Standing Group on Implementation having examired
this proposal, had doubts as to its practicability, effectiveness and
feasibility, but at the same time pointed out alternative methods ;
of financing (e.g., bilateral aid, loans from landing institutions).2

III. Topics and wuestions

1. The Choice of techniques to carry out an agreed course of action

(1) Undertakings of member states in presumably binding form

(Desirability)

The extent to which it will be possible to have member

states of an international organization undertake in binding form

to carry out a policy or action will depend on many factors. A

prime factor will be any provisions of the constituent instrument

of the organization which may contain an agreement of the member
statés to be bound by certain decisions of the organization. In

the absence of such provisions, the decisions of the organization
will, for the most part, be implemented to the extent that compliance

with them is to the mutual advantage of the member states. This is

3 1

ticularly true of functional organizations where compliance wgith
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technical regulatory material adopted or approved by them gives
member states the advantage of an ordered
participation in a technical activity. For example, in the
Convention on International Civil Aviation, compliance with
technical regulatory material prepared by ICAO will promote, as
contemplated by the Chicaga Convention, the "safety, efficiency
and regularity'" of international civil aviation.

(2) Varying degrees of legal obligation implied by various forms

of expressing approval by member states

(a) Ratification of the terms of a treaty

A state that ratifies a protocol of amendment to the
Chicago Conventi&g? ratifies or adheres to a convention on air
law adopted by the ICAO Assemblysgr a diplomatic conference
convened under the auspices of ICAg? ratifies or adheres to
an agreement adopted by the European Civil Aviation Conference
for which ICAO supplies Secretariat service§§ accepts or accedes
to an agreement on the joint financing of air navigation facilities
and services adopted by a conference held under the auspices of
ICAdags legally bound to implement the protocol, convention or
agreement as the case may be. The joint financing agreements
provide for certaiﬁ modifications subject to the consent of the
contracting states and once this consent is given, the states
88

are legally bound to hohour their commitments.

(b) Failure to make timely objection

If the majority of the ICAQ contracting states do nct,
within a specified time, register their disapproval with the
Council, of an Annex &q‘amendment thereto) to the Chicago Convention,

89
the Annex and amendment thereto become effective.
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As ha; been seen from the description of the process of making
Annexes applicable, the Annex is not absolutely binding on stare=s
even at the date of coming into effect (except in the case of
Anne% 2 - Rulesof the Air in so far as it applies over the high
seas). But at least at this date, the Annex has a certain form
for the purposes of the next phase of its li:[‘e.90

It is recalled that Article 38 of the Convention provides
for the obligatory notificatéon of differences to Standards,
Annexes and amendments thereto. If, by the date on which the
Annex becomes applicable, a state has notified ICAQ of differences
between the standards in the Annex material and its national
ﬁractice, there is a presumption that it has complied with the
standards im all respects and it is therefore bound to comply with
them, for so long thereafter as it does not notify differences.
But, as has been seen in the discussion on implementation, ICAQO
experience shows that a state which has notified no differences
is not necessarily complying in all respects with standards and
Annexes. Non-notification in many instances may imply quite
the contrary position.

The President of the Council has delegated authority %o
approve SUPPS. Proposals for amendments are requested by a state
or group of states and are circulated by the Secretary General to
all states copsidered to be affected. If there is no objection,
the Secretary General circulates the proposal to members of the
Air Navigation Commission and the representatives on the Council
with a request that he be notified within a certain delay (seven
days to three weeks) whether formal discussion is desired. If

there i5 no request for formal discussion, the proposal is approved

by the President of the Council. If, on the basis of the original




_q})_

1

inquiry of the Secrééary General, a state objects, and consultnuion
does not remove the objection, the matter will be considered by

the Air Navigation Commission and, if amendment is necessary, by
the Council. There is a similar procedure for consequential
amendments drafted by the Secretary General, although the Air
Navigation Commission can ultimately approve such amendments under
delegated authority. While the failure to make the above-m2antioned
objections will not make the SUPPS binding, the technique of
absence-of-objection has an important role to play in the process
of consultation which leads to fhe establishment of a text that
raises community expectations. Again, as in the case of the PAN3,
while the notification of differences to 3UPPS is not obligatory,
it is encouraged if there are differences to notify.

(c) Modification of treaty by qualified majority

The amendments to the Chicago Convention bind only those
states that have ratified the protocol of amendment come into
force only in respect of states which have ratified them when
ratified by the number of states specified by the Assembly.
(Art. 94(a)) 1In practice, states have acted so as to comply with
constitutional and housekeeping amendments even though they have
not ratified thenhnghus, no states have objected to the convening
of the Assembly less often than annually, to the holding of electionc
to a 27-member Council instead of a 2l-member Council. This does
not mean that the non-ratifying states are not free to object.
On the other hand, if an issue were to arise under the amendment
which introduced Article 93 bis into the Convention, this amendment
being concerned with a political matter (cessation of membership,
etc,) difficulties might conceivably be raised by those states
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wnich have not ratified it.
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The Danish-Icelandic agreements on joint financing
provide for their amendment in regard to finances, equipment
and services provided the consent of states responsible for 90#
of the contributions is obtained;ggnd some very substantial
améndments have been made to the agreements in this regard.
States not consenting are not bound to contribute to the new

equipment and services. A striking example

of international legislation is that of the adoption by a

two-thirds majority (18 out of 27 members) of the ICAO Counci-
of the rules of the air which are applicable without deviation
over the high seas?.lF The affirmative vote of 13 ICAC membédr
states can thus bind the remainder of the 114 member states, >

(d) Voting for a decision

There are certain decisions whibh bind a state whether
or not it votes for them. For example, when the Assembly adop:s
the scale of assessments by a majority vote, states in the
minority, or not voting at all, are bound to pay their contri-
butions to the ICAO budget,

Cbviously, in the case of the adoption of the rules of
the air applicable over the high Eeas, only the maximum number
of 27, i.e. the Council member states, out of the 114 ICAO member
states would have an opportunity to vote.96 Nevertheless all 114
states arg bound by the decision pof the Council.

(e) Voting for a recommendation

It is very doubtful that a State which votes for an ICAO
recommendation has a strict legal obligation to comply with it.;

Much would depend on the nature and content of the recommendation

and each case would have to be examined in the lig nt of the
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surrounding circumstances. An affirmative vote of a state
for a recommendation could raise an expectation of compliance
by that state with the recommendation.

In ‘he somewhat special case of a Recommended Practice
included in an Annex, in respect of which Recommended Practice
only a Council member state is entitled to vote, heightened expect-
ation of compliance could arise also - vis-a-vis a non-Council
state tnat had no opportunity to vote. This expectation would
arise fram the fact that the Councilt?adopting a Recommended Practice
included in an Annex, acts on behalf of all ICAO member states and
that, in practice, states are encouraged to comply with Recommended
Practices and to notify ICAO if they do not comply with them, A
similar situation exists in the case of the approval of PANS and
SUPPS. Their approval by ICRO raises expectations of compliance in

the absence of _notification of differences by the states.

(f) Other expressions of consensuS

Sometimes a consensus will become manifest through a decision
taken in the absence of objection. hus, at the l4th session of
the Assembly in 1962, it was agreed, in the Executive Committee and
the Plenary Meeting of the Assembly itself, that, in the absence of
objection, states that had not ratified the amendment to the Chicago
Convention increasing the number of Council seats from 21 to 27 could
both vote in the election for all 27 Gouncil members and stand for
elec tion.97

An important decision was taken at the 15th session of the .
hssembly in 1965 wnen the Delegation of Roumania was seated

in the absence of objection. Roumania had previously

deposited an instrument of adherence to the Convention with the
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Government of the United St#tes of America under Article 92
98 ' '

of the Conventions !

i

Legal effects of member states' approval of decisions

(1) The practical significance and the assumed legal effect of a state's

support and formal vote for a recommendation, resolution, interpre$aticn

and formal decision through its representative in an internatiocnal

organization

(a) Practical significance: A case has not arisen in clear terms,
e@xcept in the case of housekeeping decisions (e.g., assessments for
the budget). It is qﬁiye possible for a state to vote for a recom-
mendation and not'implement it, although, on the basis of its support
and affirmative vote, there might be an expectation that it mignt
implement. In the case of a consensus, representatives may make it
clear that they participate in the consensus formation without binding
their governments. This happened in the Subcommittee on Article 77 of
the Chicago Convention which reached a consensus on the possibility of
the registration of aircraft of international operating agencies on
other than é national basig? At the same time, within the organ
concerned, there may be a strong feeling of loyalty to the consensus
on the part of the members once it has been achieved. 100

(b) Assumed legal obligation: In many cases, a state's support and

vote for a decision does lead to the assumption that it is legally
bound by the decision. Other decisions are binding and any state,
irrespective.of whether it votes at the meeting at which the relevant
decision is taken, is bound, for example, to pay assessments once
the scale therefor is adopted by the Assembl}?1 to recognize election

_ 102 ;
of the Council once it has taken place; to recognize the
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election of the Iresident of the Council once he hos been
103
elected by the Counci, 3nd to acknowledge a Counc.l, dec-

ision unuer Article 87 of the Convuntion as bindin:. [fhe

contracting-out princirle would not apnly to cuch decisions.

.tates will, om occacion, ect as thou,h bound by decisions
that they have not ratified. For exumple, they so act in
relation to amendments to the Convention concerning the
holding of sessions of the Assembly less often than an-
nualgy and the election of a Council of twenty=seven
members instead of twinty-one.

Instances in waich na-ional authorities have acted to

carry out decisions of an internationsl organizaticn

even tnourh their representct.ves nave not voted for

t~em, or hove sctively ovrosed tiem in tae internat-

icnal orsanization

The Internztional Conferece on Irivate :Air
Law, held im 1952, adopted "nd opened for sisn.tiure the
Convention on D-u:ge Csused by Foreigm firer-ft to Thira
tarties on thne uurfacgqs Cne of the most debzsted ouest-
ions at that Conference was whether the Convention should
orovide ti.at suits couid be brouiht only in the courts of
the ct.te wiere the dumage was caused or taat t.ey could
be brou. ht in a number of ccurts. Austrslia snd Canada
both voied for the second solution; but the Convention,
as aucooted, inciuded Lhefirstjﬂ? Nevertheless, both
austrcslia 2znd Canada later ratified the Conveniion.

A state whose revresentatives at a scssion of
“he .ssembly are opposed to certsin budget estimates
which zre nevert eless =dopted will pay ‘he whole of its
assessed contribution, yresumsbly because it considers
itself to ve round by thne relevant Ascsembly recolution.

It sometimes happens thct, in the IC.C Council,
there is a split vote os to the agenda or the site of a
meeting. Ststes on the minority side of the vote do not

for that reason refuse to be represented at the meeting.
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Whether concests of lepal oblicoticn are invokea in

such inst.nces

Tn the cise of assessments for the repulir budacet
of 1UiC » concept of lepal oblijution could be 1nvoLed and
ultimately non-payment couldllead to the imyoczition of tue
suspension of voting power and services. -

The oblisution, if any, to carry out, tiarouzh nationzl

measurcs, decisions of an internationzl organization

voted for by the representative of a st-te

Normally, the legal obligstion to imclement
a decicion th ouzh national measures would flow not from
the Castin% of an sffirmastive vote, but from the vprovis-

iganization's

jons of the /donstitution. Thus, irre.pective of whether a

state's representative on the ICAU Council hau voted for
or agzinst tie decicion or abstained from voting, tae
state is bound to comply with tihe Rules ol t%%_Air adopted
by tie Councl.l for inclusion in Annex 2 tio the}gziﬁention
and declared by it as being applicable over tle hiph seas.
inis is an exceptional case since tie 104U “¢andards in-
incliuded in 2n Annex are normsily uesed on a "contracting-
out" conceut. decordinc to tiiis concept, a state voting
for a Standard in the Council can later file differences
to it. cut, by way of exception, Article 12 of the Con-
vention provides that the rules of the air in force over
_ie hi_h seas are those established from time to tLiue
under -ane Convention =n/ states are bound to insure their
109

observznce.

Use made of spnrovazl ad referencum

Due to the relatively few czses of bindin-
decisicns in IC. .G, approvcl of deciuicns ad referencum
~

.Lie exprescion being ~ere used in a [lexlble aand non=

teecin.cal sense) wouid be the rule, In this senue it
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wou 8 aenly to Asseumbly restiutions and decli ions excejt
thone concerned with such ilems as the estbliisament o0l
tne sc.le of assussments, the vudpet, the suspension of
rot i cwer of stsates 1n arrears inlt eir contributions
2nd tre election of the Counecil., 1n the non-technical
sense the expression ad ggferendum could :lso spnly to
most Counc.l decisions excent trose desling with the
ad.ntion of rules of the ir for zv.lication over the
ni-h zess, the power delegated to the Council to mize
sscessments » plicnble to new strtes Joining ICat (tnis
excrcise of the Countil's delegated zuthor ity ve.ng sub-
ject to approvsl by the Assembz}lobut not by the new
stzte concerned) snd a decision of the Council under
sr-.cle u7 of tne Conventione

speci L cose is tnst of the Fincl act of
L.e North Atlsntie Cceszn .tutions Conierence of 1O
wii.ch in-luded smendments that modified extensively .ue
financisl srrouacements contained in (he arreement on
liorth Atlantic (cesn Jtations of 1054, The Conference
contemniated the prensrztion of a rrotococl of amendment
only if the Council considered this to be necessary. <he
Council later decided that the recommendations of the
Corierence eou.d be implemented witnout modification of
tve 1554 Ag-eement.and therefore did not irepare a protocol
nf émendment111This line of action was not surprising
since £ m.ny of the arrsngements in the ficld of joint

isancing or air navig tion services ore subject to wodi-

iy

sieaticn with the consent. IFlexibiiity of amendumcnt of

tne zrrznsements moxes it easier to reeyp the subject-m.tter
0i tne srran-emcnts up Lo cate with tecunologrical reoquire=-
wents. In 2ddition, Llae co=-ordinating role pl:yed by the
1.6 Council pnd Secreturint ensure +tnat Lhe consents of
states will be elicited in regurd to finunciel caanges in
tre a:reemenﬁs and thus the re uirements for more forual

rrocedures of ratific tion and =cce Lance of cian, es are
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I'he ad refercndum concept talken in ilhe technic~1
concent apnlies to conventions adooled by the nsuembly or

conventions and agreements adopted by ICiU=sponsored meet-

inrs. These documents provide variously for states to bncome
psrties to them by acti ns which include the deposit of an
instrument of ratification or acceptance followin; the sig-

n-ture of tie reprecentative of the ustate concerned.

Internal legal effects f decisions of international orgsnizzticns

(1

5

/

iztent to which the various mnodes desceribed in 1 and 2 above

are regarded as being obligations upon governnents to adoypt

concistent peclicies, lerislotion and administrstive regulations

There are certain provisions of the Chicago Convention
wiiich re uire th:t legol effect be siven, on the national

level, to certain decicions of ICAQ:
.Rules of the sir: Bach contracting state undertzzes to teep

its own regulations in respect of the rules of the u«ir uni-
formyto the greatest possible extent, with those estab.ish-

ed from time to time under the Convention. (See article 12,

- 112
second sentence)

-Recoinition of certificutes and licenses: tCertificates

of airworthiness and certificstes of cempetency and lic-
enses issued or rendered vi-1lid by the contracting state

in wihich the asircraft is registered, shall be recognired
as valid by the other contracting stztes, provided tuat
the requirements under which such certificates or liccnses

were icsued or rendered volid are eqgusl to or above the

minimum stsndards which may be estublished from time to

time pursusnt to t is Convention." (article 33)

The effect of Article 33 is that the volicy,
legislation or sdministrative regulations, as the case may
ve, of a particular stzte, in so far as concerns the issu=nce
or validation of certificates or airwortainess or »ersonnel
iicenses, must be egual to or better than minimum adopted
by @ Council decisicn.

Similarly, it is o-rovided that '"radio transmitting
apparatus may be used only by members . of the flight crew who
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are provided with a spedial license for the turvose, issued
by the approoriate authorities of thc state in which the
zircraft is regictered.'" (Article 30)

sxtent to which the various modes described in 1l and 2 above

are regarded as directly creating rights and obligstions in

the nazticnals of governments givingtheir approval

Provided states comply with the internsationally
accepted minima for personnel licensing and airworthiness
certification, there is a reciprocal recognition of certifi-
cztes of airwortniness and personnel licemnses, The benefic-
izries of this recognition are the individuals (whether or
not nationals of the state that has issued or validated
the certificates or licenses) who hold tne licenses or the
individuals or zirlines whose aircraft have the certificates
of airworthiness, Other things being equal (i.e., subject
to the obtaining of permits for commercial services) t.ese
individuals, who hold proper papers, have the right to par-
tici-ate in internationsl air navig=tion.

In the case of the Convention on the International
fecognition of Rights in Aircraft (Geneva, 19489j2which
was adopted by the ICAO Assembly, property rights of individuals
in aircreft are affected provided the rights have been
constituted in accordapce with the law of the contracting state
in whaich the aircraft was registered at the time of their
constitution and are regularly recorded in a public record
of tne contracting state in which the aircraft is registered
as to nationality. The individusl's nationality would be
irrelevant provided the property rights were registered
znd recorded as stipulated by the Convention.

The contract of carriage by air, which is entered
into by private rersons and airlines, is affected wihen a
state becomes a party to certain documents adonted by IC.LCU-

sponsored conferences. The two documents concerned are
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the Fkrotocol to Amend the Convention for the Unific-tion
of Certain iules Rel .ing to Internzticnnsl Carriage by Air
Sirned at Warsaw on 12 Uctober 1929 (The Hague, 1955?1§hd
tiie Convention, Supplementary to the Warsaw Convention, for
the Unification of Certain Rules Rélating to International
Carriage by Air rerformed by a rFerson CUiher than the Con-

tracting Carrier (Guadalajara, 1961 J15

The Convention on Offences and Certain Other icts
Committed on Bpord Aircraft (Tokyo, 1963;36hh1ch was also
adopted by an IC.iC-sponsored conference, will, when it has
come into fofce, affect individuals engaced in flights spec-
ified in the Convention.

(3) Illustrative examples of variations in law 2nd practice anong

member stztes of particular organizstions in civing effect

to trecties or decisions of internationzl organizations as

directly avplicable municipal law, and of the lecal reasoning

invoked to supvort such applications

The question of differences filed in respect of [
ICLU regulatory materinl has been discussed earlisr in tii's
pzper. The basic reasons for the filing of differences are
(1) inability of the state concerned to comply with the

minima specified in the material or (ii) the avility of the

stste to do better than those minima. This is not so much

lezal rezsoning as technical reasoning based on the lack of

equioment or trained personnel in the case of (i), or superion
technology in terms of equipment and personnel in the case

of (ii), it being borne in mind thst a standard in an ICAC

#nnex is zn international minimum (except in Annex 9 =
Facilitati n-uhere minima and maxims are specified). More
details concerning this question of differences need not be

given here. It may, however, be stated that tlLe legal foundation
for the filing of differcnces in the case of ICAC standards in

Annexes 1s the contracting-out conceyt found in Articie 38

of the Chicago Convention,
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The extent to which the growth of internationnl orpaninntion

activity has an impact on the traditionsl theorice of incor-

Toration of treaty obligutions, and now of internationcl

a4 -

organization decisions, into municinal law

In the technclogical field where financial out Luy
>nd treined personnel are reqguired in order to implement
rezulatory technical material, the contructing-out principle,
wnich permits of flexibility in imolementation, is favoured
over the rejuirement of paper compliance which may be
valueless.,

The technical materisl zdo ted by ICAC is imvlem-
ented on t“e national level party by provisions in statutes,
but, for the most part, in subsidiary legislation (decrees,
crders-in-ccuncil, notices to sirmen, aeronamticsl inform-
ation publications(AIPS)) and even in overating manuals,

vimilar flexibility is found in the Danish/Ice~
izncie Joint Financing Agreements (1956) under which certain
21ir nsvigation services are provided in the North Atlantic
Area11?rhe agreements are couched in terms that enable
chanzes to be made in services, equipment, capital, expend-
itures znd overating costs without tie necessity of using
zrotocols of amendment. The consent of states to changzes is
tr-nsmitted to IC.C and the agreements are under constant
adjustment with the ICAO Council and Secretariat vlaying
ezn important coordinating role. The Danish/Icelsndic
«freements prior to 1956 did not contain the sume flex-
ibility and were subject to a more formal nrocess of

amendment,

Illustrations of practiczl »roblems that huve arisen in the

experience of international organiz.tions

These illustrations are given under tue heading
entitled "II, Techniques available to encourage compliznce

w.in decisions".

Exzmples of conflicts between "organization law" :nd municipal

law of member states

Nztionel boundaries and air traffic services areas:

Str_ct adherence to natiocnal boundaries could hinder meeting
tiie operationzl needs of internstionsl air traffic., i(nere=-

£

fore llaL encourapes stutes not to incist on observsnce of
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sovereiynty and to/review tiheir air traffic service arecas
on ine basis of technical and operational considerztions
ratner than on the basis of national boundaries., Ctates
sre 2lso encouraped, when justified, to negotiate with
other states cocncerned toward the delineation of f1li ht
information regions (F'IRs), control areas (Cfis) znd control
zones (CTRs), extending across nationsl boundaries when so
required to meet the asbove-mentioned onrerstional needs.118
In addition, while the ICAC Rules of the Air over the
hirch seas zre to be applied without deviation, states
which furnish Air Traffic Control services over th higa
seas falling within their control areas are allowed to
zpply their nationsl Air Traffic Control services over
the high seas with the differences filed by them yursuant
to Article 38 of the Convention. 12

<egional Flans=-kquipment for rrague airy.rt: In

1956 the Czech Governusnt complained to the IC.C Assembly
that it was unable to rrocure certain eyuipment recuired in
order to implement an ICAO Regional Plan at irague Airvort.
It could not getthe equipment since export permits were
refuczed by supnlier countrielﬁo The matter was referred to
the ICiC Council which found no solution for itﬂz‘l

Double taxation: The danger of a conflict between

"orgenization law" and municipal law of a member state arose
when ICAC wished to irtroduce a staff psssessment plan spplic=-
~ble to all staff at a time when there was no provigion in

in tne Federzl Income Tax Aét (Canaﬂa) which would vermit
ICAU employees, wno were Canadian nationals, a2 set-off for

an internal levy paid by them to ICAU on their ICAC salary
#nd emoluments. The Canadian Government solved this diffi-
culty by making an appropriate amendment to the Income Tax
act which, in effect, has reculted in an ICAC Canadian
employee who pays an assessment to ICAC having to pay little,

: 122
if any, tax under the Income Tax ict.
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\ihen the Province of juebec, the political sub-
division of Canada in w ich ICAU has its headguarters, in-
troduced income tax in 19%4, no similer irovisions was in-
cluded in its Act., An arrangement was, however, mide with
the Province whereby non-Cansdiams would not have to file
tax returns. The Cpnadian staff members have to pay in-
come tax to the Province, but sre reimbursed by 1C.C mostly
through funds received from the Federal Government,123

L]
Complisnce: Measures to help assure that member states.

commitments or obligations are carried out

agporting srocedures

States are obliged under the Chicazo Convention
to notify differences between their nationsl regulations
and the ICAC standards contained in Annexes and are enw
couraged to notify differences in respect of recommended
pracltices, Irocedures for dir Navigation Services (Fi..3)
and Regional Supplementary Procedures (SU:.3). These
differences are published by ICaU, The implementation
process in regard to this regulatory material as well as
the implementation procedures followed for Regional ilsns
is di=cussed above,

Aésembly res-lutions remind states of the importance
of ratify%gﬁ'or adhering to IC.U=-sponsored conventions on

ir law,

That an amendment to the Chicagc Convention can be
quickly broucht into force was demonstrated when the amendment
increasing the size of the ICAO Council eatered into force
in July 1962 only thirteen monthssafter its adovotion at an
extraordinary session of the Assembly as a result of an in-
tensive campaign for ratification.125

Formal inspections

There is no yprovision under the Chicapo Convention
for formal inspections concerning compliance with ICAO dec-
isions. But, as seen earlier in t.is paper, inspections are
m=de by .egionzl Office staffs wnich are sometimes given
temporary help in order to follow up difficult guestions of

implementatiOn,.
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Judicinl proceedings

If any disagreement arises between two or more
contracting states of ICAO relating to the interpretation
or application of the Chicago Convention and its Annexes
snd cannot be settled by negotiation, it must, on apolic-
ation ofany state concerned in the disagreement, be decigded
by the ICAC Councile The disagreements contemvlated could
include questions of implementation of ICAO decisions and
the Council's role Mnéer the Convention is a judicial one.
frovision is made for =preals from the Council decicions on
disagreements to the Internstionzl Court of Justice or,
under apovropri te ciréumstances, to an ad hoc arbitral
tribﬁnaljabpenaltiea for non-conformity a finel and binding
decision in regard to a disagreement are very severe including
suspensicn of the operations of airlines of a defaulting
state in the territory of other contracting stutd€’anad Lhe
suspension of voting power in the Assembly and Council of
a defaulting state.128

Special problems of federated states

ICAO has encountered this problem: to some extent
in connexion with privileges and immunities to be granted
by Canadian and Quebec authorities to the organization,
national representatives and the staff.located at the
headquarters in Montreal.129

At the Intérnational Conference on rrivate Air
Law, held under ICAC auspices =t Rome, in 1952, Australia
and Canada intimated that they would have difficulty in
accepting a clamse, in the Convention on Damage Caused by
Foreign Aircraft to Third Parties on the Surf-ce!3OThis clause
provided for the brinsing of suits under the Convention in a
single forum. Nevertheless these two states were among tne

first to ratify the Convention.

6. Amendment of constituent instruments throush metnods other

(1)

than explicit approval by all members

rrovision concerning amendments

Amendments to the Chicajo Convention come into
force when ratified by the number of states specified by

the Assembly. The number so specified must be not less
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than two=thirds of the total number of contraoctiing states.
In practice, the Assembly specifies tihe number as being
two-thirds of the membership at the time it adovnts the

132
smendment 7 The amendment comes into force only in respect
of states which have ratified it.-- '

ICAC experience with . specific amendmenks

In practice, states tihat have not restified
certain amendments have not objected to their application
to them. For example, states comply with the auendments
to Articles 48(a), 49(e) end 60 which sermit the convening
of the Assembly once every three years instead of annually
@s required in the original text of the Chicago Convention?34
Indeed, states have enjoyed guite important privilezes under
an amenduent which they did not ratify. 1In 1961, the Assembly
adopted an amendment wiiich was to have the effect of increzs-
ing the number of Council seats from 21 to g;? The amendment
entered into force on 17 Jmly 1962. At the 14th session of
the nssembly, held in August-Septcmber 1962, it was agreed
that states that had not yet ratified the amendment could
both stand for election to the augmented Council end could
vote in the election."36
Avoidsnce of an zmendment

In 1956, at the 10th session of the Assemb .y, it

wss decided not to amend the Chicago Convention (as had
been proposed) so as to delete item (e) of Article 2S5 (Re-
quirement that an aircraft carry a journey log book) and
article 34 (Journey lo; book). Instead, the Assembly adopted
Resolution 410-36 (Journey log book) which, for those

states that chose to follow it constituted, in effect, an
arendment to the Chicago Convention. The operative part of
the resolution read as follows:

"THE ASSEMBLY RLSCOLVES that the General Declar-
ation, when prepared so as to contain all the inform-
ation reqguired by Articie 34 with respect to the
Journey log book, may be considered by contracting
8tadbes to be an acceptable form of journey log
book; and the carriage and maintenance of the

General Declaration under such circumstences may be
considered to fulfill the .urposes of Articles 29

and 34 with respect to the journey loz boosx.!
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Curiously enough, the Council later failed to adopt a
United Kingdom proposal to delete from Annex 6 to the
Chicago Convention the provisions concerning the journey
log book., The affirmative vote of 13 was one short of the
two=thirds majority of 14 required by the Convention for

137

the adoption of an amendment to an Annex.

IV, Conclusion

It is seen from the foregoing that ICACO decisions
are of a wide variety and that the problems of implementation
are closely related to the types and subject-matter of the
decisions. The bulk of ICAO's substantive decisions is
concerned with technical regulatory material and most of .
this is adopted on a "contracting-out" basis. Implementatioﬁ
of these decisions depends not so much on legal rules as on
the good-will of contrmcting states and their need to comply
with the technological laws of air navigation if they are to
participate in it effecfively. In this respect, ICAO is hardly
different from any other functional international organization
engaged.in normative activities. Nor does the fact that much
of the ICAO activity in the technical field is of a para-legal
nature deprive it of significance in discussing t he implementat~-
ion of ICAO decisions., Whether compliance with an ICAO-adopted
norm is induced by a legal requirement or a natural requirement
inherent ima technological activity will not make much difference
provided compliance is achieved.

The problems of implementation of the technical
normative material are, to a great extent, evidence of the
technological gap between the developed and developing countries.
A basic factor hindering implementation is the lack of men,
matériel and the money to pay for the training and retention of
men and the acquisition and maintenance of matériel, This is
what might be called the "3-M" gap.

Pogsibly radical solutions are needed. A recently
suggested solution for some of the difficulties of implementation
in respect of the supply of facilities and services for air
navigation might, if it proved to be practicable, simplify
difficulties or even eliminate them in advance. It has been
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suggested that sys{ams planning be applied to the intro=-
duction of new air¢raft types. In future, steps would be
taken to harmonize the aireraft and infrastructure. The
implications of these measures for both providers of fac=-
ilities and services, on the one hand, and the operators,
on the other, would have to be determined and anmalyzed before
the characteristics of the aircraft were frozem and before
the airlines were committed to its operation. The hope is
that this approach would narrow the gap between infrastructure
and aircraft with a consequent saving in money and men1380nly
future discussions will tell whether and to what exteat such
a radical solution can be adopted.
The pragmatic activities of ICAO as a functional
international orgapization are not productive of much "law",
if the expression is used in terms of a rule the non-observance
of which involves the application of a sanction by the law=-giver.
Nevertheless the ICAO decisions in the normative field may often
contain withip them severe natural sanctions which deprive
those who do not comply with these decisions of the benefit
of safe and fruitful participation in international civil
aviation., On the other hand, decisions of a comnstitutional
and housekeeping nature involve sanctions which tend to be
legal since they are based expressly, or by necessary implication,
op the provisions of ICAO's constituent instrument, the
Chicago Convention.
The law of intermational organization is at a
very primitive stage and legal sanctions tend to be the
exception rather than the rule, Mankind must needs work
witly the tools at hand and, at least in the case of functional
international organizations, must learn to appreciate the value
of natural sanctions as an aid in securing compliance with
certain decisions. At the same time, he will seek, to the
extent possible, to strengthen the structure of the world
community so that legal sanctions will become the exception

and not the rule, %

& Dr. Gerald F. FitzGerald, Senior Legal Officer, International
Civil Aviation Organization.
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Notes

This paper was written in a private capacity; responsibility
for the opinions expressed is the author's. Unless other=-
wise indicated, references to documents are to those of ICAO.
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13

For a discussion of the different kinds of resolutions of the
United Nations General Assembly, see Skubiszewski, "The General
Assembly of the United Nations and Its Power to Influence Nat-
ional Action," (1964) Proceedings of the A.S.I.L., 153=162; also
in Falk and Mendlovitz, The Strategy of World Order, Vol. 3y

The United Nations (hereinafter cited as "FM=3"), 238-247.
Lande!1gﬁgs Changing Effectiveness of General Assembly Resol=-

utions,"/Proceedings of the A.3.I.L. 167=173; also in Fii=3,230=236,
Falk, "On the Quasi-legislative Competence of the General Assembly,"

(1966) 60 A.J.I.L. 784,

Skubiszewski, op. cit., note 1 supea, 158; also FM-3, 243,
Vallat, "The Competence of the United Nations General Assem-
bly," (1959) 97 Recueil des Cours 211.

Skubiszewski, op. cit., note 1 supra, 154; also in FM-3, 239.
FM-3, 248, referring to the views of Professor Myres McDougal.
Doc 8528 A15-P/6.

For a reference to various operative words used in resolutions
of the United Nations General Assembly, see Sloan, "The Binding
Force of a Recommendation of the General Assembly of the United
Natioms," (1948) 25 B.Y.I.L. 3.

Doc 7188-C/828 Proceedings of the Council, 11th Session (1950),
36=-38.

Doc 7346-C/855 Proceedings of the Gouncil, 12ih Session (1951), 33-39.

Doc 7241-C/838 Action of the Council, 14th Session (1951), 47-48,
Doc 8665-C/970 Action of the Council, 59th Session (1966), 17-18;
C=-WP/4u457,

Doc 8662-1 C/969-1 13/3/67.

Mrs. Higgins has pointed out that "the particular 'sanction
system' built into internatiomnal law is simply the sanction 6£
reciprocity. It is not, by and large, sanctions in the snese of
physical compulsion or physical punishment."” She then goes on

to point out the lack of "a centralizing process' and

indicates that "international law as it applies to a multitude
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15
16

17

18

19
20
21

22

of questions...is widely heeded because its breach would
incur a reciprocal response". See Higgins, The Developuent
of International Law through the Political Organs of the

United Nations (London, 1963), 8; also FM-3, k6.
This statement could apply to a sanction system involving

pormative activities of functional international organizations.
For an example, see Friedmann, "Nationgiyiﬁgégﬁgzional Cooper=
ation, and the Réality of International Law," (1963) 10

UCLA Law Review 748-750; also FM=3, 517-519.

" Idem. oSee also FM=3, 507 for a commentary on Friedmann's view.

Fawcett, '"The Internationai Monetary Fund and International Law,"

(1964) 4O B.Y.I.L. 3h4.

lande, op. cit., mote 2 supra, 164; also in FM-3. See also
Fisher, "Bringing law to Bear on Governments," (1961) 7k
Harv.L.R. 1134-1135; also in Falk and Mendlovitz, The

Strategy of World Order, Vol. 2, International Law 79-80.

Extracts from an eddress of the Hon. Ernest A. Gross taken

from the Verbatim Record of the Public ®itting of the ICJ

in the South West Africa C_.ses, May 19, 1965, reproduced in
FM-3, 82.

FM-3, 88. ;

See note 13 supra.

For convenience, the word '"regulatory" will be used in this
paper as referring, inm particular, to ICAO standards, prac-
tices and procedures and, by extension, to regional plans for
equipment and services. These items, normative in character,
are adopted with varying'degrees of formality end create com-
munity expectations of compliance which also vary in degree.
They all require implemeptation action on the national level,
the exception being the case of the rules of the air applicable
over the high seas (See note 42 infra).

Chicago Convention, Article 62. In the earlier sessions of the
Assembly there was a tendency to suspend the voting power of de-
faulting states. Thus, at various times, the voting power of
the following states was suspended: Bolivia, Czechoslovakia, El
Salvador, Guatemala, Jordan, Nicaragua, Paraguay, Peru and Poland.
But the Assembly later adopted a more flexible policy in regard
to arrears of payments and the sanction of suspension of voting

power has not been applied for many years.
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Chicago Convention, Article 33.

Ibid., Art. 39.

Ibid., Art. 40.

Ibid., Arts. 84-85.

Ibid., Art. 87.

Ibid., Art. 88.

The only convention adopted by the Assembly to date has been

the Convention on the International Recognition of Rights in
Aircraft (Gemeva, 1948); Doc 7620, 310 U.N.T.S. 151 (1958).

For example, theConvention on Damage Caused by Foreign Aircraft
to Third Parties on the Surface (Rome, 1952); Doc 7364, 310
U.N.T.S. 181 (1958)

Doc 8080-J5/579. Acts on the Joint Financing of the Ngrth
Atlantic Ocean Stations Agreement. Contains the Agreement on
North Atlantic Ocean Stations, signed at Paris omn 25 February
1954; 215 U.N.T.S. 249 (1955).

This ic the "consensus of the whole" as distinct from the
"majority consensus". For a discussion of the latter, see
Lande, op. cit., note 2 supra, 165; also FM-3, 230.

For example, in the United Nations Committee on the Peaceful
Uses of Outer Space and the Special Committee on Principles of
International Law concerning Friendly Relations and Co-operation
amon; States. One writer has sounded the wise warning that
"consensus" without state practice is not productive of a rule of
law. GSee Gross, "The United Nations and the Role of Law," (1965)
19 International Orgapizatiom 557. See also, on this point,
notes 99 and 100 infra.

sesolution A15-8. A lengthy resolution on this subject is
adopted at the triennial sessions of the Assembly and lays down

the policy for the future develo;ment and implementation of tech=

nical norms in the field of international air navigation.

There are fifteen Annexes to the Chicago Convention. Annex 9 is
concerned with the facilitation of international air transport.
The remaining fourteen Annexes, which are concerned with tech-

pical matters, are as follows: 1-Personnel Licensing; 2-Rules of

the Air; 3-Meteorology; L4-Aeronautical Charts; 5=-Units of Measure-

ment to be used in Air-Ground Communications; 6-Operation of
Aircraft-International “ommercial Air Transport; 7-Aircraft
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Nationality and Registration Marks; 8-Airworthiness of Air-
craft; 10-Aeronautical Telecommunications; 11-Air Traffic
Services; 12-Search and Rescue; 13-dircraft Accident Inquiry;
14-Aerodromas, and 15=-Aeronautical Information Services,

A number of Annex provisions would be meaningless unless
supplemented by appropriate provisions in national laws and
regulations, In other cases, the wording of Annex provisions
has to be adapted before the substance can be included in
national provisions.,

See, for expmple, Article 28 of the Rome Convention on Damage
Caused by Foreigm Adrcraft to Third Parties on the Surface
(1952) which provides that: "If legislative measures are nec-
essary in any Contracting State to give effect to this Conven-
tion, the Secretary-General of the International Civil Aviation
Organization shall be informed forthwith of the measures so
taken,"

See, for example, the text of the Rome Convention (note 30
supra) which is set forth in a schedule to the Foreign Aire
craft Third Party Damage Act, 3 & 4 Eliz. II (Can. 1955); ¢s 15.
This is the case for the Convention for the Unification of
Certain Rules relating to International Carriage by Air, Warsaw,
12 October 1929 in respect of which the United States of Amer-
icandeposited an instrument of adherence on 31 May 1934,

Doc 7283-C/842 Action of the Council, 15th Session (1952), 1k;
Doc 7278-C/841,

For reports on the extent to which states were able to implement
this definition by early 1954, see AT-WP/356, 361 and 362.

See Foreword to Annex 2 (Rules of the Air), 5th edition, March 1966, 6.

For further information concerning Article 12 and the applicationm
over the high seas of rules of the air adopted by the Council,

see Carroz, "International Legislation in Air Navigation over

the High Seas," (1959) 26 J.AJL.C. 158-172; for the German
version of this note, see (1959) 8 Zeitschrift fir Luftrecht 3=24,
Chapter XVIII, Articles 84-88,
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b4 In 1952, the Council decidsd that the approved minutes of the

k5
ke
k7

48

49

50
51
52

53

relevant meetings of the Council would be an adequate record on
which the Secretary General would make and retain an adequate
copy of each Annex or amendment thereto., See Doc 7283-C/842
Action of the Council, 15th Session (1952), 9; C-WP/1060,

But while certified true copies of conventions adopted at
meetings held under ICAO auspices are sent to states, certified
true copies of Annexes or amendments thereto are not. Never-
theless after adoption by the Council, the so-called "green"
edition of the Annex or amendment is sent to states and they
are invited to take with respect to that copy the actions in-
dicated in the resolution of adoption.

Chicagp Convention, Articles 37, 54(1) and 90,

Ibid., Art. 28,

By a simple majority and not a qualified majority of two-thirds
as required by Article 90(a) of the Chicago Convention for the
adoption of the Annexes.

These regions do not cover the polar areas and large portions
of Canada and the United States of America. See C-WP/4594
3/5/67 which contains a proposal for revising the structure

of the regions so as to include the polar areas and possibly
to increase their number from eight to nine.

Doc 8143-AN/873 Rules of Procedure for the Conduct of Air Navie
gation Meetings and Directives to Divisional-type Air Navigation
Meetings, 27 March 1961.

Chidago Convention, Art, 90,

Ibid., Art., 38,

Ibid., Art. 52 which provides in part that: "Decisions of the
Council shall require approval by a majority of its members."
Doc 8144«AN/874 Rules of Procedure for the Conduct of Air Navi-
gation Meetings and Directives to Regional Air Navigation Meet=
ings, 27 March 1961,

For a more detailed description of the aims of ICAO in the

f ield of facilitation, see Doc 7891-C/906/2 Aims of ICAO in
the Field of Facilitation, 2nd ed., 1965. The IMCO has paid

ICAO the compliment of modelling a Convention and an Annex thereto

on Annex 9 to the Chicago Convention and relevant provisions of
the Chicago Convention. See Erler, "The New Convention on
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Facilitation of Internationei Maritime Traffic," (1967)

13 McGidl L.J. 323-=328 and Alexandrowicz, "The Convention

on Facilitation of Internaticnal Maritime Traffic and Inter=-
national Technical Regulations: A Comparative Study," (1966)

15 I,C.L.g. 621-659. For the text of the Convention, see

IMCO publication entitled "Tnternational Conference on Fac-
jlitation of Maritime Travel and Transport, 1965" (London,
1965).

Doc 8144-AN/874, note 53 supra, 2-b.

Chicago Convention, Art. 90.

For examples, see A15-WP/28 TE/5 31/5/65 and A15-WP/40 TE/9
22/4/65.

Resolution A15-8: Consolidated statement of continuing ICAO
policies related specifically to air navigation.

Resolution A10-7: ICAO Policy and Programme for the Provision

of Air Navigation Facilities and Services.

Doc 8097-C/926 Action of the Gouncil, 4Oth Session (1960), 26=27.
Material contained in the ensuing discussion is taken from
statements presented to the 15th Session of the Assembly. See
A15-WP/5§/§1/3/65 and A15-WP/4O TE/9 22/L4/65.

For a discussion of the question of flexibility, see Doc 8542
A15-TE/52 Report of the Technical Commission, 15th Session of
the Assembly (1965), 36=37.

Resolution A15-12: Measures to facilitate implementation of
SARPS and PANS.

See also AR-WP/3309 15/5/67 which is a Secretariat note con-
cerning the publication of differences in Aeronautical Inform-
ation Publications,

Resolution A15-8, Appendix E.

The Council also establishes a common date of applicability for
a1l amendments to SARPS and PANS. For example, for the year 1967,
the date chosen was 2l August. See Doc 8665-C/970 Action of the
Council, 59th Session (1966), 10.
This would now come under the United Nationms Development FProgramme
with which ICAO is associated.

Resolution A15-8, Appendix G.

Idem.

Resolution A15=12.
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The SARPS on Facilitation inevitably take two forms: (1) A
negative form, e.g., that states shall not impose more than
certain maximum requirements in the way of paper work, re-
strictions of freedom of movement, etc., (2) A positive form,
@.2+., that states shall provide certain minimum facilities
for passenger convenience for traffic which is merely pass-
ing through, etes Whenever a question arises under a neg-
ative provision, it is assumed that states will, whepever
possible, relax their requirements below the maximum set forth
in the SARPS, Whenever thére is a positive provision, it is
assumed that states will, wherever possible, furnish more than
the minimum set forth in the SARPS,
Resolution A15=-23,
Resolution A10-7,
Doc 7763-C/896 Action of the Council, 29th Session (1956), 37-42,
Doc 7966 A12-EX/1, For convenience, references to the source of
the material given below will be incorporated im the text of
this paper in parentheses. The Roman numerals will refer to
Parts of the Panel's report and Arabic fiéﬁres to paragraphs of
the report.

Resolution A12=5,

Op. cit., note 60 supra, 26=27.

Resolution A15-8, Appendix F, clause k4.

Resolution A15-8, Appendix H. At the same time, in Resolution
A15-10, the Assembly directed the Council "to revise and ime
prove the guidance provided for regional air navigation meetings
in respect of: a) the relationship between planning and implem-
entation; and b) the establishment of an order of priority for
implementation of air ngvigation facilities and services re-
quired by regional plans; and c) the importance of adequate
maintenance and efficient operation of facilities and services
that have been or will be provided."

Resolution A15«5: Economic and Financail Aspects of the Implem-
entation of Regional Plans,

Doc 8522 A15-EX/43, 21-22.

Doc 8665=C/970, Action of the Council, 59th Session (1966), 27.
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83 As at July 1st, 1967 five protocols of amendment to the

84
85

87

88
89

90

Chicago Convention had been drawn up as a result of Assembly
action., Such mmendments come into force when ratified by
the number of contracting states specified by the Assembly,
The number so specified must be not less than two=thirds of
the total number of contracting states. (Art. 9% (a))

The Chicago Convention provides that the Assembly, in its
resolution recommending adoption of an amendment, may provide
that any state which has not ratified within a specified
period after the amendment has come into force shall thereupon
cease to be a member of ICAO and a party to the Convention.
The Assembly has not yet made such a recommendation. On the
other hand, the IMCO Assembly, when adopting, in 1964, the
amendment which increased the membership of the Maritime
Safety Committee, invoked Article 52 of the constituent
instrument of the IMCO and provided for loss of membership
of a state which did not ratify the amendment within a
specified period. See IMCO Resolution A.70(IV) in IMCO
Assembly, 2nd Extraordinary Session (1964), Resolutions

and Other Decisions, 6.

See note 29 supra.

See note 30 supra.

Multilateral Agreement on Commercial Rights of Non-Scheduled
Air Services in Europe. Doc 7695; 310 U.N.T.S. 229 (1958),
For example, the Agreement on the Joint Financing of Certain
Air Navigation Services in Iceland (Geneva, 1956). Doe 7725-
Js/562; 334 U,N.T.S. 13 (1959).

Ibid., Arts. V and VI,

Art. 90(a). It has not yet happened that the majority of

states have registered their disapproval of an Annex or of an

amendment thereto,

A few months after the Annex (or the amendment thereto) becomes
effective, it becomes applicable, the date of applicability
being specified by the Council in the resolution of adoption.
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None of the amendments to the Chicago Convention has yet been
ratified by the total membership of ICAO, In fact, only four
of the five protocols of amendment which exist have come into
forde.

This article is concerned with the cessation of membership in
ICAO of a state whose government the United Nations General
Assembly has recommended be debarred from membership in inter-
national agencieg established by or brought into relationship
with the United Nations.

Note 88 supra.

This flows from the provisions of Article 12 of the Chicago
Convention. See also Note 42 supra.

As at July 1st, 1967,

Article 90(a) of the Chicago Convention provides that Annexes
require for their adoption the vote of two-thirds of the Coun-
cil (i.e., 14 out of 27 Council member states) at a meeting
cajled for that purpose,

Doc 8270 A14-EX/31, para. 8.

A15-WP/112 EX/18; Doc 8522 A15-EX/43, 2-3.

The consensus process is, of course, well established in the
United Nations as witness the use of it in such bodies as the
Committee on the Peaceful Uses of Outer Space and the Special
Committee on Principles of International Law concerning Friendly
Relations and Co-operation among States.

This was particularly evident in the session of the ICAO Sub-
committee on Nationality and Registration of Aircraft Operated
by Internaticnal Operating Agencies (known as the "Subcommittee
on Article 77") held in January 1967 (LC/SC Article/Report
7/2/67). Once the consensus had been reached on the main topic
under discussion, there was strong opposition within the Sub-
committee to any attempt to break it, although the members of
the Subcommittee at the same time reserved the positions of
their governments.

If it does not, it may have its vote in the Assembly and
Council suspended in pursuance of Article 62 of the Chicago
Convention. See note 22 supra.

The Council is elected at the triennial sessions of the
Assembly. See Article 50 of the Chicago Convention.
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Article 51 of the Chicago Convention provides for the election
of the President who is an international official and represents
no state.

Article 87 of the Chicago Convention provides for the imposition
of a very severe penalty for non-compliance: "Each contracting
State undertakes not to allow the operation of an airline of a
contracting State through the airspace above its territory if
the Council has decided that the airline concerned is not con=-
forming to a final decision rendered in accordance with the
previous Article."

This was in the nature of a housekeeping amendment and it has
not yet come into force. As Article 48 now stands, extraordinary
meetings of the Assembly may be held at any time upon the call
of the Council or at the request of any ten contracting states
adiressed to the Secretary General. When the amendment comes
into force an extraordinary session of the Assembly may be
convened by the Council or "at the reguest of not less than

one-fifth of the contracting States".
Note 30 supra.

Rome Convention, Article 20,

Chicago Convention, Article 62.

Ibid., Art. 12; note 42 supra.

For a typical resolution, see A15-32: Confirmation of Cofincil
action with respect to the assessments of Trinidad and Tobago,
Jamajca, Algeria, Rwanda, Somalia, Yemen, Kenya, Malawi, Zambia,
Mali and Togo. |

Doc 8080-J5/579 Acts on the Joint Financing of the Ngrth Atlantic
Ocean Stations Agreement.

Note 42 supra.

Note 29 supra.
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Doc 7632; 478 U.N.T.S. 371 (1963) .

Doc 8181; 500 U.N.T.S. 31 (1964).

Doc 836k,

For Icelandic Agreement, see Hote 87 supra; for Danish Agreement,
see Doc 7726=J5/563; 334 U.N.T.S. 89 (1959) .

Resolution A15-8, Appendix T.

Foreword to Annex 11, 5th ed., March 1966, 5-6.

Resolution A10-12: Elimination of Deficiencies at Prague Airport.
Doc 7763-C/896 Action of the Council, 29th Session (1956), 15.
Income Tax Act, R.S.C. 1952, c. 148, s. 41 (4). See, on arrangements
with Canadian Government concerning privileges and immunities, Dai,
n"Phe Headquarters Agreement between Canada and the International
Civil Aviation Organization," (1964) 2 The Canadian Yearbook of
Int;rnational law 205-214.

Doc 7763-C/896 Action of the Council, 29th Session (1956), 6.
E.g., Resolutions A10-39 and A12-23. |

The year 1962 was an election year for the Council which is elected
for a three-year term. There was a successful attempt to have the
amendment come into force before the 1962 session of the Assembly
at which the election was to take place.

Chicago Comvention, Articles 84 and 8s.

Ibid., Art. 87.

Ibid., Art. 88.

Dai, ope cit., note 121 supra, 205-21k4.

Note 30 supra.

Chicago Convention, Article 9k,

Resolutions A1-k, A8-1, A8-4, A13-1 and A14-5,

Chicago Convention, Article ok,

Resolution 48-1.

Resolution A13=1.

Doc 8270 A14-EX/31, para. 8.

Doc 7763-C/896 Action of the Council, Pth Session (1956), 17«

138 Cc-wp/4595.
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Appendix "A"

Principles Governing the Reporting of "Differences"

from ICAOQO Standards, Practices and Procedures

At its 12th Session (1950), the Council adopted a set of principles
to govern the reporting of differences from International Standards contained
in Annexes to the Convention, Recommended Practices, Specifications, Procedures
and Supplementary Procedures. These principles are set forth below.

Subject No. 1k.lk:; Effect of Deviations by Contracting States from International
Standards and Reservations to Regional Air Navigation Plans

Principles Governing the Reporting of "Differences" from ICAO Standards, Practices
and Procedures

At its meetings on 29 September, 3 and 10 October and 12 November, the
Council considered the T9th Report of the Air Navigation Commission (C—WP/650),
containing the Commission's recommendations concerning the notification by States
and the dissemination by ICAO of "differences" from ICAO Standards, Practices and
Procedures, and related papers by the Representative of Canada (C-WP/720), the
Representative of the United Kingdom (C-WP/722) and the Secretary General (C-WP/7L49).
At the last of these meetings it approved the following principles to govern the
reporting of differences:

"1) Differences from International Standards contained in Annexes to
the Convention

A) That Contracting States, when notifying ICAO of the differences
between their national regulations and practices and the international
Standards contained in Annexes in compliance with Article 38 of the
Convention, be requested to give particular attention to those differences
knowledge of which is essential to the safety or regularity of international
alr navigation;

B) That the following criteria, or such of them as are appropriate
to a particular Annex, be brought to the attention of Contracting States
to be used as a guide in determining reportable differences:

i) When the national regulations of a Contracting State affect
the operation of aircraft of other Contracting States in and above
its territory

a) by imposing an obligation within the scope of an Annex
which is not covered by an ICAQ Standard;

b) by imposing an obligation different in character* from
that of the corresponding ICAO Standard;

¢) by being more exacting than the corresponding ICAO Standard;
d) by being less protective than the corresponding ICAO Standard.

* The expression "different in character" in (i)(b) and (ii(a) would be
applied to a national regulation which achieves by other means the same
objective as that of the corresponding ICAO Standard and so cannot be
classified under (i)(c) or (d) and (ii)(®v).




ii) When the national regulations of a Contracting State
applicable to its aircraft and their maintenance, as well as to
airerew personnel, engaged in international air operations over
the territory of another Contracting State

a) are different in character* from that of the
corresponding ICAO Standard;

b) are less protective than the corresponding ICAO
Standard.

iii) When the facilities or services provided by a Contracting
State for international air navigation

a) impose an obligation or requirement for safety
additional to any that may be imposed by the corresponding
ICAO Standard;

b) while not imposing an additional obligation differ
in principle, type or system from the corresponding ICAQ
Standard;

c) are less protective than the corresponding ICAO
Standard.

2) Differences from Recommended Practices

A) That, although differences from Recommended Practices are not
notifiable under Article 38 of the Convention, Contracting States be invited

to notify the Organization of the differences between their national regulations

and practices and any corresponding Recommended Practices contained in an Annex
when the knowledge of such differences is important for the safety of air
navigation;

B) That, as a guide to determining the differences to be notified,
States be invited to use the criteria in (1)(B) above, in so far as they are
applicable.

3) Differences from Specifications, Procedures and Supplementary Procedures

A) That Contracting States be invited also to notify the Organization
of the differences between their national regulations and practices and any
corresponding procedures contained in Procedures for Air Navigation Services
(PANS), Supplementary Procedures (SUPPS) and Specifications#** approved by
the Council for application by Contracting States on a world-wide or regional
basis, when the knowledge of such differences is important for the safety of
air navigation;

# The expression "different in character" in (i)(b) and (ii)(a) would be
applied to a national regulation which achieves by other means the same
objective as that of the corresponding ICAO Standard and so cannot be
classified under (i)(c) or (d) and (ii)(Db).

*¥ To date the only "Specifications" issued by ICAO are the Specifications
for Meteorological Services tc International Air Navigation (Doc 5714-MET/511),
which were approved by the Council for world-wide use on 17 September 19h8

and came into force on 1 January 1949.




atates to notily differcnces
it be pointed out that a
pplementary Procedure would

B) Thal, in inviling Contracthing
from Procedures for Air Navigation Services,
difference arising from compliance with a Su
not be regarded as a reportable difference;

es to be reported, States
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‘grplicavle.”

_ The Council also approved the recommendation of the Air Navigation
Cormission that -

"The final edition of an Annex issued by the Organization
chould include a loose-leaf Supplement, indicating in an index
table, by States, the notification of significant differences
in respect of the various paragraphs of the Annex, the table
to be followed by a list, by paragraphs of the Annex, of the

actual differences reported.”

- and the revised draft resolution for the adoption of an Annex
et out in Appendix B to C-Wp/T49. The determination of the
form of State Letter on the adoption of an Annex and of the
machinery for notifying differences from PANS, SUPPS and
Specifications was left to the Secretariat.

The Secretariat was asked to prepare, for separate considera-
+ion at an appropriate time, an interpretation of the word
"procedures" as used in Article 38, and recommendations as to the
principles which should govern the reporting of differences from
Anneze: not relating to air navigation, such as Annex 9 (Facili-
~ation of International Air Transport).
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ICAO technical regulatory material
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I. The choicu of techniaues to carry out an areed course o action.

To do its work the EEC has at its disposal a number of
very diversified legal instruments, from the classical techniaues
med by international meetings to the specific instrumenis provided
by the E.E.C. Treaty.

A. Specific measures

The Communiiy institutions may issue a variety of specific
méasures o th~ types defined in Article 189 of the EEC Treaty,
whieh vary in their bhindin_ force both as re_ards their components

(objectives and means) and their addressees.

1. "Regnlations shall have a gencral application. They shall be
bindin: in every respect and directly applicable in each Member
State", Thr three characteristics of regulations are then their
~eneral field of application, their binding force and the

directness of their applicakility,.

(1) ".ee the regulation, being of an essentially ncrmative
character, is applied not to a limited, designated, or
identifiable =roup of persons, but to ess-ntially ahstract
catersories anvisaged as a whole" (1).

It i~ an act applicable to objec*’vely determined situvations.

(i) Rerulations are binlin: in cvery resvects They are complet~
lezal acts with all that is required for them to *take effect

without further normative intervention (2

o/ e

(1) Court of Jistic~ of ‘he Euronean Communities, Cases 16 and 17/62
Recueil, Vole VIII, p.918

(2) R--ulation= may, however, specify precise and limited action by
the States



(iii) They are immediately applicable in all Member States. They
have force of law throughout the Community without weaquiring
any national formula of incorporation or execution. "The
reculations shall be published in the official razett» of the
European Communities. They shall enter into force on the date
fixed in them or, failing this, on the twentieth day following

their publication'" (Article 191, first paragraph)e.

Rezulations confer rizhts or impose oblirations on individuals,

and these richts or oblira*ions can be invoked in the courtse

2. '"Dir-ctives shall »e bhindin~, as to the result to be achieved, cn
~ach Mzmber Sta's *n -hich thev are addressed, while leaving to

national authoritirs the choicc of feorm and mean~",

(i) Unlike r~ ulations, directiv-s are hindinz only on the Member
] i o

State or States to which they are addressede

(i) Their effectivencss depends on the action ta%en by the State,
whieh is left with a mar~in of discretion as to methods of
implementa*ion. Direc'ives are binding only as to the result
to he achievad (1)

7 e

i1) As directives can cone-»n one or more Memker States, they must
ha M"pntifind to 2hose to whom they are addrese=»d" (Articls 191,

second parazraoh).

%, "Decisions shall be binding in avery »csp2ct on those to vhom they

are addrermsed!,

(i) Li%>» dir~e-ivnz, decisions concern addrersees who are r~fe-recd

tn by name.

"Direstiven and deaisions shall be notified to their addressecs
and shall *tak- affect upon such notification" (Artizle 191,
setond para~raph)e This characteristic distin uishes them from

»eomlations which are of universal applications

(ii) Directives and decisions differ, however, as to the status »°
addrecsscs and tha mar:zin of discretion alloweds

o,/r

(1) T+ must be noted however that in practice the coni-nt of directives
+tonds +to be more and more precise and detailed.



Se
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Decisions may be addressed to individuals as well as to Member
Statoce

(a) Decisions addressed to individuals, which are hinding in

sea after

o)
1]
o

cvery regpect, are directly avplicable to the addr

notifications,

In this resveéect, their effects are similar to thnse of recul-

ations,

(v) Decisions addressed to Member States hind thes~ M-mber States,

without leaving them, as do directives, a choice as to form

and meanse.

"R-cnmmendations and opinions shall have no bindine for~e'ls

i traditio
Thes~ acts are akin to SLruUmMeNiSe

L

astl
mentioned in Article 189, but which ar. taken by the Community

v, raferenc~ can he made to the various measures which are not

institutions in the coursc of their duties; theze include decisions

on lulgetary matters and the goneral prorrammes for the removal

of restrictions on frocdom of ectablishment and frocdom to supply
scrvicese It must also be pointed out that the Community is author-
ired to conelude acrceoments with non-member countries and international
srranizationg (Articles 111, 113, 114, 228-231, 238).

*® &k * ko

The four %inds ~° reasvrr described in Articl- 189 ar~ adanted

by *he Council and Commission "in the. discharge of thzir Au*irs and in

acenrdance with the provisions of this Troaty", that is, ac vart of

~ r.-ronsibilitiss fallins uoon them, according to the -rays ond

means laid down in, and in th: circumstances snecified by *ho Troaty
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Their originality consists in Lhe nrocess by which thoy
talzc shan2 in common institutions, iac. by a vots subject to

certain conditions and not by diplomatic commitmchte

Theze desisions arz taken by the institution as a body;
Lthey can bind States and aven individualse The binding character
>f the meacur»~ d-pend= on its naturec and not on the form of approval,

which has no influence on its hinding pcwer.

Th~ ~hoinc batrvecn these different types of measurc may be
laid do'm in the Treaty orit may be left to the initiative of the
instituvtions, esither by means of an alternative cupressly offered

by the Treaty or becaus: of the very gencral torms used therein.

If the institutions are given the choice of form for an act,
they take various considerations into acenunt, in particular the
ohjactive aime? at by the Troaty and the 1laral means of protection

~onf-rred vpon individnals,

Thes> considerations d-»ive from thr noints raised in the
ahove eramination ~f the various trpo- »f messure. Rerulations
ar: mnre suitasl. than direciives when the stops to be takin must

b unifarm, nrceine and Ac+ail-d, vwith no latitude as »cgards method

4

A’ avoentione Dirsctives a¥low the Stat:s roat r scove fer adjusti-

mont to thrir le-al cvstcoms and malzs it 'ac:l »r to talte into acconnt

fiFffarant national situwatiznce

Vh-n eormon arcarnizations had o be sct un Fer the Ajifferont
(1) 2y (=) (4,
y B

a *ricultural mark ts {(eceoreals s piemeat’® gs "7 , povlter

(5) 6)

fruit ans vemntablces , mill: and milk preducts ) bee® and

(1) Rerulation Nao, 19, fficial gazctt~ of the Enropean Communitlou
20 April 1952, p. 933

(2) R-mula*tion " ¢ 20, ibi~., D.SU5

(3) Rrmulation Nos 21, }hiﬁ., pPe953

(4) Fc-ulation ¥n, 22, ibide, 1959

(5) B2 ulation No. 23, ibide, D965

(6) Re-ulation No. 13/6k, ibide, 27 February 1964, p.5"©

¥

\



(1) (2)

veal y and rice ,_Da recgulation was the ‘orm adrpted ‘or
the basic and for certain implementin; measnres, as it w

indispensable to set wp a uniform boly of rules, providi n

o

complcte and detalled machinery, to be equally «foctive frery-
where and givin; individuals the rirht of avn.ale On the otler
hand, when it was necessary to provicd- measures to facili‘ate
the tran=ition from th~ national msrket systems to the c-mmon

- _anization, a directive was ?ravn up allowing Memher Sta'es

(3),

considerahle Ffrecedom ~f choice

Li%ewise Regulaiion N~, 1?(h) was adonted tn implem-ni
the nrinciples set nu in Articles 85 and 86, The chnice was
dirtated by the r-sult to be attained: rules which create icdentical
condi*ions of competition, which can he applied to individuals
ar’ whish are accomparnied "7 sanctions. Article 85, morenver,

(5)

nad already bzen “ouni to be di-ectly apolicalles

A forther cxample of ma'"in: ‘he form select~d fit the aim
is provided in tle agricultural spher~ by the shi®t from a transi=-
*ional system involving execution th-oursh the Member States to a
system which is applied directlys In the first stace of progressively
orcanizinT the marketrs, the Commissi-n fixad ;be fraa=gt=Ffrontier
nrices of cereals betwcen the Msmber States and the rif prices ~f
cer-als from non-mrmber countries, It adlressed a decision to
each Member State, to which the tas% was left of calculating

(6)

th2 levies and imvesing them by a domestic measure

'/.

(1) Rerulation Noe 14/64, official razettc of the Eursp-an Communities,
27 February 1964, 1n.562

(2) Rerulation No. 16/64, ibide, pe574

(3) Commission !irective on certain t-ansitional arran_ements in the
cercals sector, ibide, 9 June 1962, p.1367.

(%) Rerulation noe 17, ibid., 21 February 1962, p.20k4, _

(5) Court of Justice of the Europcan Communities, Cage 13/61. Recueil,
Vol .VIII, p.89

(6) Rerulation Noel9, Official Gazette nf the Eurnpean Communi‘tirs,
"20 "April 1962, .5.93%3
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At the sincle market staze for cereals, ehich came 1nto
for~a, on 1 Jduly 1967, the Ccmmission ~stahlishes itself by
rorylation the uniform levy on imporis from.th ird conn®ries,
which i= direc*ly applicable in the Memher Statesrl)

B, Tha classical melthods

1. Resnlutirns and records in the minutes oxpross asr-cment
roached at a meotinr.
(a) A rerolution is a declaration »f intent, pnlitical in
iy 7 ral .
20 charac*er bHnt wlfhon%?hln%gnj farce, vhich states formally
0 fl that 3t ha: been decided to act in a =sprcified manner,
2 —

‘The Community institutions have ad-pted several resclutions

L

. 3 . 2
on acriculture, amons which may b- quoted the resolutlonst )

kﬂAV/Jzaazzw‘in which tha Counecil arreed to ta»c th-: dreisions enabling
= market orranization for milk products, b~ef and veal, and

sugar to be implemented on civen datcs and also ‘nvited

=~

the Commission to submit the =eauisite proposals by riven

datrs,.

(b) Inclusion of an item in the minutec~ is5 alec political in

its importe If reauest~d unanimously, it forms an intere
protative statemeni nf the arrecement »narhed, If asked for
by one or more States and not oppos~-d by tke nthers, it

implies a reservatione

2., ™o international convention ~f clar=ical *:m2 is also u cde

It may be provided for in the Treaty, as in the case of
Article 20, which deals with determination of the dnties on

the predurts in List G annexed to the Trcaty, and of Article 220,

of e
Official Cnzctte of the European Commu-
(1) Re~ulation No. 120/67/CEE, /mitles,13 June 1967, p. 2269

(2) OFficial Gaz~tte of the European Communitjics, 20 Ap»*1 1962,
Ne 1 006
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whiech has been the basis for various drafts or preliminary drafts

~f Conventinns, such as the draft conventions concerning jurisdiction
and the execution of judsments in civil and commercial matt-rs and
concernin - the rociprocal reccgnition of companiec and lersnl persons,
th+s proliminary draft of a convention on banlruptey and volated

nrocedur S

Swo% ganventicons have a cupplementary character in the case of
the draft Burcp-an patent conv-ntion and the draft articles cof =a

Burocpean=-tyn~e comnarye.

A class of decision midway bed ~en the traditional and specific
instruments has made its appegrance in the practice of the Euronecan

Communities. The d-cisions of the Representatives of the Governments

of the Membor States meeting in the Council cover an arca c¥ce ding

the commetence ~xnressly attributad to the Community institutions,

spacified in the Trcaty. These decisions(l) derl with a varicty of

subjects. The most characteristic axample is that »f the decisions
/

o7 12 May 1960 and 15 May 1962‘2) on spe.d'rn~ un achievement of the

aims of the E4E.Ce Trcatys

The naturc 2% the decisicins of the Ronprrrantatives of the

Govrrnmen.s meetin~ in the Council is difficult to defince

(1) They have the charactor nof internaticnal commifments and also
csrtain Community aspects, the importancc of the lattor varyin-~
from nn~ casz to ancther. Ac a ruls they have been looked unon
as simplified agreements which are not submitted to natinnal
parliaments fo> approvale These decisions generally contain a
final provision worded as follows : "The Governments ~f the
Member States shall within one month notify tl» Secrctary=C nersl
n?® the Council vhe’‘her under their domestic law ary action is
ronauir-d *n ‘mplement *he precont decision; if se, theydhrall
immediat~ly noti®y the Secrotary=Geoneral when this actinn has

becn completed',

(1) Thsy rumber about 60 so far = Professor Schermers, Beslutten

van de Verterenwoordigars der Lid=Staten; G-mecnschansroel (3ncianl,

Economi =oha Wetrovin: = October/Navembhrr 1966, No 10/11) s
(2) Official razett~ of the Eurcpcan Commnnlities, 12 Scoteombhar 1960,
p.1217, and 28 May 1962, p.1284



(ii) The decisions of the Representatives of the Governments
meatin~ in the Council alsn have certain features which
distin~uish them from traditional international agreements,
because the Member States use the institutional framework
provided by the Treaties, in particular the procedures and
certain formse The Commission, for instance, submitted to the
Counsil its proposals for the speed-up in the form of recommend=-
a*inns and the Represcntatives of the Governments adrpted,
Ith ~ome amendmrn’‘s, the recommendations in the form nf a

Adeeision taken in the Cruncil,

The decisions were sirned hv the President of tho Covncil and

puhlished in the nfficial razettec of *he Eurnpean Communities,

Thoy providnd a hasis for ceértain acts of the Community inst-
tntions an’ national avthoritiese The E.E.Ce Commission took
sevaral further A-acisions on the stren-tv nf these accoleration

decigicns.

Th 4in'ernal imnlementing eonventions accompanyin:
the Associatinn Conventions of th- Community and which ar~ also
roncluded by the R presentatives of the rovernments me~tin- in
the Council, rather belenz to the sroun of traditicnal international
commitmentse Indeed thoy are sizned by the pleninotentiaries »f the
Member Statrc and contain a formula according to which ther shall
Ve approved by =ach Membor State in accordance with its constitutional

(1)

riulese.

./0

(1) Twe conventions accompanyin- the Association Convention rith
Gre-c~, Official Gazette of thz European Communities, 18 Fehruary
1962, pe350 and 352;. two conventionBaccompanyins the Acsociatinn
Crnvention with Turkey, ibide, 29 December 1964, pe3703 and 3705:
and two conventions accompanyins the Association Convention with the
African and Mala-asy States assnciateod wvith the Community, ibide,

11 Jun~ 1964, p.1490 and 1493,



II. Legal effects of Member States' approval of decisions

Because of the structure of the Comumunities and the
particular ways in wiiich their decisions are reached (these are
described in Section I zbove) this point does not call for umany

remorkse.

In the case of neasures adopted by the Comuiission
regulations, directives, decisions), the question of how the
Member States vote does not arise; they are bound by the measures
taken by the Commission, an independent body waich acts on the
principle of joint responsioility and on which the States as such

are not represented.

In the case of weasures taken by the Council, to which
each Government delegates one of its uembers, it must be recalled
that a favourable or unfavourable vote by a State in no way affects
the binding force of the collective decisione All that wust be
considered is whether the substantive and procedural rules have been
observed ~ a matter over which the Court of Justice of the Zuropean
Communities exercises controlj; any State wnicii considers that a

decision is not in zccordance with these rules uay appeal against ite

The =iC Treaty provides for the following types of vote :

by simple uajority, ¥ cualified majority, and unanimous.

Voting by simple majority is the general rule (article
148(1)): "Excepot where otherwise provided in this Treaty, the
conclusions of the Council shall be reached by a majority vote of
jts members". However, a large number of particular measures require
cither unanimity or a gualified majority, so that in practice this

general rule is rather the exception.

The BEC Treaty also provides for a gradual change=-over from

unaniuwity to a gualified uajority as the transitional period advancess

cU2/CEE/929/67



The method of calculating the gqualified majority is set
out in srticle 148(2), wnich establishes a weighting system 3
Minere tne conclusions of the Council reguire a gualified majority,

the votes of its members shall be weighted as follows 8

Belgium .o . .e 2
Germany o o .s

France o . ik L
Italy o - P iy
Luxembourg - o i
Netherlands .o .o 2

Majorities shall be required for the adoption of any

conclusions 25 follows @

Twelve votes in favour where this Treaty requires that

they be reached on a sroposal of the Commission, or

Twelve votes including a favourable vote by at least

four members in all other cases.!

Article 149 says moreover tnat, "when by virtue of this
“reaty the Council is acting on & proposal of the Commission, it

may awmend the proposal only if it is unanimouse"

Here the purpose of unanimity 1is 10 strengthen the role

of the Commission in preparing decisionSe

On unaninity, Article 148(3) states : "ibstentions oy
members either present or represented shall not prevent the adoution
of Council conclusions requiring unanimity." It could be deduced

that a qualified majority is sometimes more difficult to achieve



than unanimity in case of abstention. In reality, the practical
interest of Article 148(3) is to allow a member of the Council to
express displeasure (which may seem called for on the national

plane) without however blocking the decision.

There are several examples where decisions have been adopted
by a majority vote, for instance in the budgets and in tariff quotas.
These decisions huve been simply accepted and implemented by the States
in the minority. That States have on occasion voted against tne budget,
hes not prevented them from making their contribution towards the

expenditure decided upon.

Furthermore, a State which had voted against the adoption of a
reguLation(1) and had expressed legal reservations, attacked the regulatig
before the Court of Justice(z), thereby showing that it did not intend
to refrain unilaterally from implementing the decision and that it

contested its legality by crocess of lawe.

Insistence on unanimity, even when only a simple or qualified
majority is reguired, may prove desirable .ithout the Conmunity
character of the decision being jeopardized. For example, for the
adoption of the first regulation on restrictive agreements, although
since the end of 1960 the Treaty no longer reguired nore than a
gualified majority, the Council and the Commission deemed it preferable
that this regulation, giving the Commission very wide powers, especially

to carry out its investigations, should be adopted unanimously.

(1) Regulation No. 19/65 conferring on the Commission the power to grant
exemptions, by regulation, under Article 85(3) to certain clusses of
agreement, Official gazette of the EBuropean Communities, dated March

6y 1965 , page. 533/65.

(2)Court of Justice of the European Communities, case 32/65 (Italian
Republic v. EEC Coungil and Commission) Recueil, Vole XII = 4, p,564,



Lastly decisions may be adopted unanimously without a

particular effort having been made to achieve this,

The Luxembourg agreements brought about certain adjustments
of an interpretative nature to the strict application of the majority
principle. The right to decide by majority vote does not mean that
unanimity nmust not be sought, especially when it is a matter of vital
interest to one of the Member States. Any divergence of views, however,

cannot block the working of the Community :

" I, uWhere, in the case of decisions which may be taken by majority vote
on a proposal of the Commission, very important interests of one
or more partners are at stake, the Members of the Council will
endeavour, within a reasonable time, to reach solutions which can
be adouted by all the Members of tne Council while respecting their
mutual interests and tnose of the Community, in accordance with

Article 2 of the Treaty.

Il¢ ¥With regard to the preceding paragraph, the French delegation
considers that where very important intercsts are at stake the

discussion must be continued until unanimous agreement is reached.

I1I. The six delegations note that there is a divergence of views on
what should be done in the event of a failure to reach complete

agreement.

IV. The six delegations nevertheless consider that this divergence
g 23
does not prevent the Community's work being resumned in accordance

(1)

with the normal procedure."

(1) Extract from the minutes of the Council meeting of 29 January 1966,



ITI. Internal legal effects of decisions of international organizations-

A. The measures (as defined in Article 189 of the Treaty)
that can be taken by the Community Institutions fall into two
classes whfch vary in the effect they have in the Member States :
there are measures which are binding only on the States themselves

and require action by them, a..d there are those which affect individuals
dirsctly, conferring rights or imposing obligations (cf. Section I).
This raises the problem of the dire¢t applicability of acts of the
Community, a problem which also arises in connection with the

provisions of the Treaty itself.

1a The domestic courts and the Court of Justice of the

European Communities have had to prpnounce on the point whether
certain rules established by the ZLuropean treaties could be

invoked directly by individuals, and they have evolved interpretative
criteria based mainly on the nature and subject of the measure

in gquestion.

Article 31 of fhe E.E.C. Treaty has been recognized
as directly 4pplicable by the Italian Council of State £ and
Article 70 of the Z.C.5.C. Treaty py the French Council of
State (2). Numerous decisions of the Tariefcommissie in the
Netherlands have dealt with the legality of charges in the light
of Articles 12 aud 16 of the Treaty. The direct applicability
of Article 85 has been very much contested by judges in various
countries. While certain courts in Germany and the Netherlands

(3)

have accepted that it was directly applicable sy others have

(4)

not

cos/ane

(1) 7 November 1962, Foro Padano 1963, V, p. 34
(2) 22 December 1951, S.n.C.F., Gazette du Palais, 25 May 1962.

(3) Landgericht Disseldorf, 6 December 1960, Wirtschaft und
Wettbewerb 1960, p. 805 ; Oberlandgericht Frankfurt, 19 January
1962, Der Betricbsberater 1962, p. 735 ; Court of Appeal of
Arnhem, 28 June 1961, Nederlandse Jurisprudentie 1962, p. 438.

(4) Zutphen Court, 11 July 1958, Revue du Marché Commun 1559, p. L6
Hague Court, 3 March 1960, Wirtschaft und Wettbewerb 1960,p. 773
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The Court of Justice of the European Communities, whoseqx
task (cf. below) is to give a uniform interpretation of the
Treaty, has established certain criteria enabling the self-executing
character of its provisions to be recognized, for example in the
well-known Van Ge.d and Loos judgment : "To know whether the
provisions of an international treaty have such an effect it is

necessary to look at its spirit, its content and the terms used.

eee Community law, therefore, apart from legislation by the
Yember States, not only imvoses obligations on individuals but
also confers on them legal rights... The latter arise not only
when an explicit grant is made by the Treaty, vbut also through
obligations imposed, in a clearly defined manner, by the Treaty
on individuals as well as on Member States and the Community

(1)

Institutions "

The Court has thus recognized direct applicability of
articles 12 (1), 27 (2) \2) and 53 (2) of the E.i.C. Treaty,
which clearly impose a prohibition in binding terms. It also
recognized direct applicability of article 95 which imposes a
precisely defined obligation (3).

Besides the provisions of the Treaty recognized as
self-executing, Community regulations a.d decisions addressed

to private individuals are measures that are directly applicable.

(a) Regulations

Besides its general field of apvlication, the esseutial

characteristic of a regulation lies in its direct applicability

oee/ene

(1) Court of Justice of the European Communities (C.J.Z.C.), case
26/62, Recueil, Vol. IX, p. 6

(2) C.J.BE.C., case 6/54, Recueil, Vol. X, p. 1141
(3) C.J.E.C., case 57/65, Recueil, Vol. XII, p. 293



- ; -

(cf. Sec. I). For the Community a regulation is the normative act
par excellence. "... the Community legislates directly a.d
exclusively in all maters that need to be regulated uniformly
and in detail in pursuit of the objectives laid down in the
Treaty" (1).

The direct applicability of regulations does not raise
problems flor the national courts ; it is a principle which they

have accepted on many occasions. Divergences arise only through

the interpretation of these regulations in the national or the
Community context. These divergences are of particular value in brins
ging out the importance of the role played by the Court of Justice

of the Communities in obtaining a uniform interpretation of Commu-
nity acts (cf. B 3 below).

(o) Decisions addressed to individuals belong to the directly

applicable acts of the Community.

According to article 192 of the E.E.C. Treaty, 'decisions
of the Qouncil or of the Commission which include a pecuniary
obligation on persons other than States shall be enforceable

(forment titre exécutoire)". This enforceability gives them a

character aud value similar to decisions taken in individual

countries by their own authorities.

An example that can be quoted is that of fines inflicted
by the decisions of the .C.S.C. High Authority (under article 92 of

the £.C.S.C. Treaty, which is analogous to Z.4.C. article 192), which
have been e..forced by domestic courts (d).

eos/ves

(1) Hallstein, "The European Community : a new legal order", address
] X g g
given on 19 November 1964 at the Faculty of Law and Hconomics
in Paris.

(2) All these cases have arisen in Italy :

Pretura di Roma, 11 March 1964,Foro Italiano 1964, I, p. 866

Tribunale di Napoli, 22 April 1964, Foro Italiano 1964, I,p. 1253

Tribunale di Mondovi, 24 July 1964, Foro Padano 1965,IV, p.17

Tribunale di Roma, 22 September 1964, Common Market Law Reports
1966, p. 20

Tribunale di Milané, 24 June 1964, Common Market Law Reports
1965, pe 1

It was on the occasion of an enforcement case that the Italian

gons%itgtional Court affirmed the constitutionality of the ECSC
Treaty .

(27 Devembsr, 1965, Acciaisrie San Michels, Common Rarket Lay
Review, 1966, p.81.)
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2 The other measures available to the Community Institutions,
i.e. directives, decisions addressed to the Member States, opinions
and recommendations, are generally considered not to be directly
applicable, for the Treaty does not attribute this characteristic
to them. It must be noted, however, that for directives, and even

more for decisions, this distinction is tending to become blurred.

(a) As regards decisions addressed to the Member States,
while certain courts have affirmed that they bind only the Member
State addressed and do not have a binding effect on nationals of

a Member State (1), the Finanzgerichybof Hamburg (2)

has rescognized
that "customs authorities are not authorized to disregard the

decision, which is for them of a binding nature".

As decisions are pinding in every respect and do not
allow a discretionary margin of implementation, they therefore

have, in practice, effects comparable to those of regulations.

In piving a verdict on the admissibility of an appeal,
the Court of Justice of the Communities recognized that a Commission
decision amending or abolishing national safeguard measures is
directly applicable and concerns the individuals affected as

(3)

directly as the measures it replaces .

ese/ e

(1) Finanzgericht Rheinland Pfalz, 27 March 19635, kntscheidungen der
Finanzgerichte 1963, p. 444 and 25 March 1965, not published ;
Finanzgericht Bremen, 5 September 1963, uommon Market Law
Reports 1964, p. 295.

(2) 19 November 1964, Common Market Law Reports 1965, p. 268
(3) C.J.2.C., cases 106 and 107/63, Recueil, Vol. XI, p. 533



(p) Directives often concern matters calling for very elaborate
rules. They also often are the result of a compromise worked out

in great detail. So their provisions teud to become more and more
precise and detailed, leaving very little freedom to the States

in the means to use for implementing them.

In any case, directives constitute one of the elements
for judging objective legality, for the national authorities find
that they have to be taken into account when national rules are
being implemented or interpreted (1).

It also may in certain cases seem arbitrary to deny the
direct effect of certain provisions of a directive which, in their
content, do not differ from treaty provisions recognized by the
Court of Justice as having a direct effecct, particularly when
the directives impose an unconditional obligation te abolish

a national measure or to refrain from doing something.

3. The growing activity of international organizations and
specifically of the sSuropea.. Communities has had a very distinct
influence on traditional concepts regarding the incorporation in
domestic law of obligations deriving from treaties and acts of
international organizations. This influence has shown itself in the
constitutionalylegislative aud judicial approach %to problems raised
by the international organizations, and specifically the Luropean

Communities.

.‘./-...
(1) This is what the Berlin Administrative Court did in its judgment
of 26 COctober 1962 (Common Market Law Reports 1964, p. 5)



+of the Nether=-
lands Constitu-
tion as revised

in 1953 and 1956

T The constitutions of most Member States now contain

provisions authorizing trausfer of responsibilities to international

, L

organizations : for example, article 2

(2)

of the German Basic
Law ; article 11 of the Italian Constitution ; the preamble
to the present French Constitution, in the form of a refereuce

to the 1946 Constitution ), article 67 (1)+(4), article 49 (b.’Ls)(5

:

)

of the Luxemburg Constitution.

For the Netherlands and Luxemburg,it is their participation
in the Buropean Institutions which has entailed these changes in
their constitutions j; draft amendments are being studied in

Belgium for the same reason, but these have not yet been completed.

Moreover, certain constitutions clearly state the primacy of
international law over domestic law as, for example, does the

French Constitution of 1956 in its article 55 (6).

The Netherlands Constitution, which in this respect is
the most advanced, has systematically regulated relations between

domestic law and international law by confirming the supremacy,

.l‘/..l

(1) "The Federation may, by legislation, transfer sovereign powers to
international institutions".

(2) "Italye.., on conditions of equality with the other states,
agrees to the limitations of her sovereignty necessary to an
organization which will assure peace and justice among nations,
and promotes and encourages internationzl organizations consti-
tuted for this purpose'.

(3) "On condition of reciproeity, France accepts the limitations of
sovereignty necessary to the organization aud defeuce of peace.

(4) "Subject where necessary to the provisions of article 63 (proce-
dure for approving derogations from the Constitution), powers in
the fields of legislation, administration and jurisdiction may be
delemated by a convention or by virtue of a convention to organi-
zations founded upon the law of nations'".

(5) "The exercise of powers reserved by the Constitution to the
legislature, the executive or the judiciary may be temporarily

delegated by treaty to institutions founded upon the law of nations!

(6) "Ireaties or agreements duly ratified or approved shall, upon
their publication, havec a.. authority superior to that of laws,
subject, for each agreement or treaty, to its application by the
cther party'.



not only of the provisions of treaties, but also of the decisions

(1

taken by international organizations
In the countries where this possibility exists, the

constitutionality of the European Treaties has been referred

to the courts.

The Italian Constitutional Court, twice called on to

(2)

make a pronouncement, has in the Costa/Enel

(3)

San Michele judgments recognized that the Treaties are in

and Acciaierie

conformity with the Constitution.

In Germany the Finanzgericht of the Rhineland-Palatinate
has questioned the constitutionality of the E.E.C. Treaty and of an
agricultural regulation, and has referred the matter to the

Bundesverfassungsgericht (4)(the Federal Constitutional Court),

sl ann

(1) Articles 66 and 67 (2), as revised in 1953 and 1956 :

(a) Article 66 : "Legislative provisions in force within the
Kingdom shall not be applied in cases in which such an
application would be incompatible with clauses by which
everyone is bound, contained in agreements which have been
concluded either before or after the entry into force of
such provisions'.

(b) Article 67 (2) : "Articles 65 and 56 shall apply by analogy
to the acts of orpganizuations founded upon the law of nations'".

(2) 7 March 1964, Foro Italiano 1964, I, p. 465. The Court affirmed
the regularity of the procedure adopted to conclude the Treaty :
"This rule (Article 11 of the Italian Constitution) means that
when certain conditions are complied with, it is possible to
conclude treaties involving limitations of soverzignty and to
make them enforceable by an ordinary law'.

(3) 27 December 1965, Common Market Law Review 1966, pe 81. The Court
racognized the compatibility of the E.C.S.C. Treaty with certain
provisions of the Constitution concerning the judicial protection
of individuals (articles 102 and 113).

(4) 14 November 1963, Common Market Law Reports 1964, p. 130. The
Court deems contrary to the principles sontained in articles
20y 79 (3) and 80 of the Basic Law the power attributed by
the #.4.C. Treaty to the Council of Ministers to issue regula-
tions in matters reserved to the legislature.
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which has not yet made a pronouncement. But various courts (1)

have admitted that the transfer of responsibilities to the

E.E.C. institutions was in conformity with the Basic Law by

virtue of its Article 24 and did not conflict with the principle

of separation of powers. So the Bundesfinanzhof refused to submit

the matter of the constitutionality of the agricultural regulations

to the Bundesverfassungsgericht or to await its decision in the

case submitted to it by the Finanzgericht of the Rhineland-Palatinate,
considering that there were no legitimate grounds for doubt (2).

2e The increase in the normative activities of the European
institutions has led in the Member States to a tendency to modify
the traditional division of powers between legislature and

executive. The reasons underlying this development are as followacs):

(1) Parliamentary procedure is slow and complex

(ii) The sovereign character of the legislature seems

incompatible with the function of executing Community law;
(ii1) Legislative procedure re-opens political debate on the
substance of Community measures already adopted ;
(iv) There is no adequate sanction when Parliament refuses
to comply with the Community measures ;

(v) Executive procedure, on the contrary, is far better
adapted to the function of implementing Community law
in the domestic context and here its use is not
disturbing because it does not deprive the parliame..ts

of a substantive power.

Q.l/t..

(1) Verwaltungsgericht Frankfurt am Main, 17 December 1963, AWD des
BB 1964, p. 60, and 7 July 1965, id 1965, p. 299 ; Finanzgericht
Bremen, 3 September 1963, Common Market Law Reports 1964, p. 296.

(2) 25 April 1967, not published.

(3) Sohier-Mégret report on "Le r8le de l'exécutif national et du
legislateur national dans la mise en oceuvre du droit commu-
nautaire", Bruges Week 1965,
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The use of executive procedure to implement the Treaty

is illustrated by the following examples.

Sometimes gouvernmeuts use the power they hdve tdo”Make
orders implementing domestic laws to implement provisions of the
Treaties and of Community acts, considering those as part of
their domestic law (1). Furthermore power is delegated by the
legislature to the executive, even in countries like Germany,
where such trausfer of power is subject under article 80 of the

Basic Law to very strict conditions.

(2) had

already conferred on the Government power to implement by order

The German law ratifying the E.E.C. Treaty

(Rechtsverordnung) certain articles of the Treaty in customs
matters. Article 77 of the law of 14 June 1961 widened the powers
givgn to the Government and replaced the need for the Bundestag's
pridp agreement by approval subsequent to publication of the

orde¥, which is deemed to have been given if the order is not

annulled within three months (3).
In Italy the ratification law, in its article 4 (4), and
subsequent laws (5) have delegated considerable power to the

Governement in the conditions stipulated by article 76 cof the

ooo/---

(1) Measures necessary to implement article 13 of E.E.C. Regulation
n® 17 were taken by the Italian Government in the form of a
presidential decree of 22 September 1963 (Gazzetta Ufficiale,
11 January 1964) as if a national law were being implemented.
Since 1964, E.E.C. decisions on customs matters have been
executed in Fra.ice by presidential decree as if they were
domestic laws.

(2) Law of 27 July 1957, Bundesgesetzblatt II p. 753.

(3) Bundesgesetzblatt 1961, I, p. 758. Article 77 of this law has
been amended by the laws of 18 August 1962, 4 September 1962,
25 March 1964 and 9 September 1964 which grant the Government
further powers in customs matters.

(4) Law of 14 October 1957 (Gazetta Ufficiale, Supplemento ordinario,
23 December 1957).

(5) See esg. Law of 20 December 1960 (Gazzetta Ufficiale 22 December
1960), Law of 26 Januwary 1962 (ibid. 5 February 1962) and Law
of 1 February 1965 (ibid. 15 February 1965) .



Constitution. The executive has also used the special procedure
provided by article 77 of the Constitutfion (decree-laws made
without delegation, to be converted into ordinary law by a
given date, failing which their validity lapses), e.g. to implement
the common agricultural policy (1).

In France the Government already has since the passing
of the 1958 Constitution autonomous power under article 34 to
issue rules and regulations in all matters not expressly reserved
to the legislature. Furthermore Parliament empowered the Government,
on the basis of article 38 of the Constitution, to issue orders
to implement the E.E.C. common agricultural policy (2) and the
E.E.C. directives on freedom of establishment and freedom to
supply services (3)
S Lastly, the domestic courts have felt the need for closer
collaboration with the Court of Justice of the European Communities
because of the innumerable problems arising from the application

of Community law.

Numerous divergences have indeed been observed within
one and the same State or between one State and another in
decisions made by courts called on to pronounce on the applica=-

tion of Community measures.

ssefvse

(1) See e.g. Decree-Law of 30 July 1962 (Gazzetta Ufficiale 30 July
1962) which became the Law of 28 September 1962 (ibid.12 Octo-
ber 1962) ; Decree~Law of 11 September 1963 (ibid, 12 September
1963) which became the Law of 3 November 1963 (ibfd. 11 Nowem=
ber 1963).

(2) Law of 8 August 1962, Journal officiel de la République
fraugaise, 10 August 1962.

(3) Law of 14 December 1964 (Journal officiel de 1la République
fraugaise, 15 December 1964) renewed by the Law of 6 July 1966
(ibid. 7 July 1966).



(1)

In Germany, for instance, the Bremen Financial Court
considered that the countervailing charge placed on imports of
agricultural products from non-member countries in addition to
the Community levy was incompatible with article 20 of Regulation
n® 19 on the gradual establishment of a common organization of
the market in cereals, because it constituted in fact a charge
having equivalent effect to a customs duty, while the Nuremberg
Financial Court, in two judgments (2), attributed to it the

character of a fiscal charge compatible with Community rules.

The Berlin Administrative Court in a judgment.of
26 October 1962 (3) held that any national of a Member State is
entitled to a resideunce permit if he complies with the conditions
of Regulation n°® 15 concerning the free movement of workers in
the E.E.C., while for the Munster Oberverwaltungsgericht (4)
Regulation n® 15 does not conflict with the maintenance in force,
in conformity with articles 48 (3) and 56 (1) of the E.E.C.
Treaty, of rules governing the residence of foreigners which

are justified by reasons of public policy (ordre public) and

public security.

(5) held
that wvertical agreements prohibiting exports, if notified to

In similar cases the Munich Court of Appeal

the Commission, were nrovisionally valid according to article &4 (2)
of Regulation n°® 17.asthe Amiens Court of Appeal (6) held that,

as long as the Commission had not embarked upon the necessary
procedure, the national authorities remained competent to judge
those agreements which, applying only to the home territory, do

not fall under article 85 (1) of the E.E.C. Treaty and cannot

be exempted by notification from the prohibition provided by

this article ; it refused to apply to the Court of Justice for

an interpretation of the Community provision in question.

...Zn.‘
(1) 9 April 1963, Common Market Law Reports 1964, p. 304

(2) 23 April 1963, ibid., p. 96 aud 23 March 1964, ibid., p. 310
(3) Ibid. 1964, p. 5

(4) 10. September 1963, ibid. 1965, p. 53

(5) Oberlandesgericht Minchen, 30 May 1963, ibid. 1964, p. 87

(6) 9 May 1963, JCP 1963, n° 13222, confirmed by the Cour de
Cassation, 23 October 1964, Dalloz 1964, v. 753




These examples 1llustrate clearly the difficulties that
may arise from differences in interpretation of Community law
by domestic Courss. Conaequeﬁtly these courts are using more
aid more frequently the machinery provided by article 177 of
the E.E.C. Treaty.

Article 177 states that : "The Court of Justice shall

be competent to give preliminary rulings concerning :

(a) The interpretation of this Treaty ;

(b) The validity and interpretation of acts of institu-

tions of the Community ;

(c) The interpretation of the statutes of any bodies
set up by an act of the Council, where the said

statutes so provide.

Where such a question is raised before any court of
one of the Member States, the said court may, if it considers
that a decision on the question is essential to enable it to
render judgment, request the Court of Justice to give a ruling

thereon.

Where any such question is raised in a case pending
before a domestic court of a Member State, from whose decisions
there is no possibility of appeal under domestic law, the said

court is bound to refer the matter to the Court of Justice."

The Court of Justice is thus called upon to assume a
supervisory role which ensures unity of case law in the Community
aud preveuts the disequilibrium which could result from divergent

interpretations.

The procedure under article 177 having made it possible
(see part A of this Section) to define a common notion of direct
applicability, it also contributes considerably to the juridical
protection afforded individuals by the Treaty.

to-/uoo
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A widespread readiness to apply for interpretations
will furthermore make it possible to settle the conflicts that
inevitably arise between Community and domestic law, the Member

States not yet having uniform rules for dealing with such conflicts.

While there are certain countries where the constitution
(Frauce, Netherlands) or case law (Luxemburg) recognize the
primacy of international law over domestic law, there are others
where a dualist conception of the manner in which international
law is received (Germany and Italy) leads, by the principle of
assimilation, to a subsequent law being given preference over a

Community act (lex posterior derogat priori).

Often case law has attempted to ensure the primacy of
international law by a conciliatory interpretation or by denying
that a conflict exists (1). But the clearly expressed intention

of the legislator may make such attempt impossible.

The Costa/Enel case brought up the problem in acute
form in Italy. The Italian Constitutional Court recognized the
primacy of the subsequently enacted law, treating the conflict
between the Treaty and domestic law as a conflict between norms
of equal rank (2).

The Court of Justice of the Europeau Communities has
affirmed the primacy of Community law. This primacy is an
evident corollary of the Community law being law common to six
Member States and the indispensable condition of its effectiveness

which depends essentially on its consisteut and uniform application :

oao/co-

(1) Invoked mainly in Italy (Corte di Cassazione 12 July 1957,
Foro Italiano 1958, I, p. 1294).

(2) 7 March 1964, Foro Italiano 1964, I, P. 465. Thé& German
Constitutional Court, in a noted judgment (concordat case)
came to the same conclusion, refusing to recognize the

primacy of a treaty over domestic law (26 March 1957,
BVerfGe Volo 6' P- 362)&
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"Whereas the reception into the law of each member
country of provisions which are of Community origin and, more
generally, the letter and spirit of thé Treaty are such that
it is impossible for the States to assert the supremacy over a
legal system accepted by them on a basis of reciprocity of a
subsequent unilateral measure : such a measure therefore

cannot be invoked against the common legal system ;

"Whereas the executive force of Community law cannot
vary from one State to another in favour of subsequent domestic
law without jeopardizing the achievement of the aims of the
Treaty referred to in article 5 (2), nor cause discrimination,
forbidden by article 7 ;"

"Flowing as it does from an autonomous source, law
born of the Treaty caunot therefore, given its original specific
nature, be opposed in the courts by a national law, whatever it
may be, without losing its Community character and without the
legal basis of the Community being jeopardized ; " (0

Article 177 offers, therefore, the means of ensuring,
in any case, the primacy of Community law thanks to the authority
of the interpretation of the Community provision given by the
Court of Justice.

The preceding may have illustrated the importance of
the machinery provided by article 177 ; it is the requests for
preliminary rulings that allow the problem submitted to the
domestic court to be placed in its true Community context, aud
assure in this way anuniform application of the Community law in

all member countries.

Experience shows that the domestic courts are becoming
more and more aware of the significauce of this provision. More and
more applications for interpretation are being made to the Court
of Justice by Courts a.d Tribunals of differeut nature of all the
member States (?)Giose and enlightened co-operation is developing

between the Court of Justice aud the domestic courts.

(1) C.J.E.C., case 6/64, Recueil, Vol. X, p. 1159

(2) From the beginning of this year, 18 applications have been
made.
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IV. Compliance = measures to help ensure that Member States' commitments

or obligations are carried out

The EEC Treaty, subsequent measures and the practices
adopted have established a body of institutions and measures which
make it possible to ensure that the Community's decisions are

carried out by Member States,

Here again we find the traditional techniques used in
the classical international organizations and judicial procedures

peculiar to the European institutions.

Article 155 of the EEC Treaty instructs the Commission
to "ensure that the provisions of this Treaty and the measures

pursuant to it taken by the institutions are carried out'.

Artigle 5 lays down a general line of conduct for
Member States : "Member States shall take all appropriate measures,
whether general or particular, to ensure the carrying out of the
obligations arising out of this Treaty or resulting from measures
taken by the institutions of the Communitye. They shall facilitate

the execution of the Community's tasks'e

A. Traditional techniques

The Member States and Community institutions co-operate
constantly by exchanging information, by consultation, by regular

reviews and by confrontatione.

1« The Commission has extensive means of obtaining information

(i) Its staff systematically scrutinizes the official publications

of the Member States to ensure that the measures being taken



conform to the Treaty. They are in close contact with government
departments in the various countries which, in accordance with
Article 5, must facilitate the tasks of the Community and make

available all necessary information and facilities.

(ii) Article 213 of the EEC Treaty endows the Commission with very wide
powers defined in general terms : "For the execution of the tasks
entrusted to it the Commission may, within the limits and under the
conditions laid down by the Council in accordance with the provisions
of this Treaty, collect any information and carry outaggecks that

may be needed."

Community acts, such as Regulation No. 17 on restrictive agreements
2 1 . —_—

(Article 14)( ) have given the Commission vast powers of supervision

and inguiry. By other acts surveys of wages and investment have been

(2)

organized.

(iii) Other Treaty provisions require the Member States to inform or
consult the Commission in certain specific cases. For instance,
Article 93 on aids says : "1. The Commission shall in conjunction
with Member States keep all systems of aids existing in those States
under constant review. It suall propose to the latter any appropriate
measures required by the progressive development or by the functioning

of the common market.: «ee.

5. The Commission shall be informed, in sufficient time to enable it to

submit its comments, of any plans to grant or alter aids."

Article 102 (approximation of laws) reads : "1. wWhen there is reason
to fear that the introduction or amendment of a provision imposed

by law, regulation or administrative action may cause distortion

(1) Official Gazette of the European Communities dated Feb. 21, 1962, r.
p. 204

(2) For wages : Regulation n°® 10, Official Gazette of the European
Coummunities, Aug. %1, 1960, p. 1199/60

Regulation n® 14, ibid. Aug. 16, 1961, p. 1054/61
n . 28, ibid. May 28, 1962, p. 1277/62
" 151, ibid. Dec. 13, 1962, p. 2841/62
" 168/64 " Dec. 2k, 1964, p. 3634/64
- S
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within the meaning of Article 101 above, the Member State desiring
to introduce or amend such provision shall consult the Commission.
After consulting the Member States the Comnission shall recommend

to the States concerned such measures as may be appropriate to avoid

the distortion in question."

Co~operation and reciprocal provision of information betyeen the
Commission and Member States are, moreover, called for again and

again in the Treaty (Articles 43, 49 54 (3 b), 103, 105, 118, etc.).

Also Community acts specify expressly that the Member States must

inform the Commission of the measures taken to implement them.,

2e Advisory bodies have been set up in accordance with the
Treaty or with subsequent decisions with the aim of working out,

under the auspices of the Commission, a common line of action.

Various advisory committees undertake studies at regular
intervals and render opinions with a view to promoting co~ordination

of the Member States' policies.

For example, the Monetary Committee's task gcecording to
Article 105 is :

(1) To keep under review the monetary and financial situation of
Member States ad of the Community and also the general system
of payments in Member States, and to report regularly thereon

to the Council and to the Commissiongj

(ii) To deliver opinions at the request of the Council or of the
Commission or on its own initiative, for submission to these

institutions,

The Short-term Economic Policy Committee, set up by a Council

decision of 9 March 1960(1) ""comoperates in the process of consultation:

Official gazette of the European Communities, May 9, 1960 p., 764



between Member States and the Commission provided for in Article 103

of the Treaty".

The task of the Medium~term Economic Policy Committee, set up
by a Council decision of 15 April 1964(1), is to use "all available
information and especially the studies of economic prospects made by
a group of experts attached to the Commission, to draft a mediumeterm
E€conomic programme...'.

(2)

The Budget Policy Committee has to "study and collate

the main lines of the budgetary policies of the Member States",

The Committee of Governors of Central Banks in the EEC(B)
is responsible "for conducting consultations relating to the general
rules and the main lines of policy of the central banks, in particular

as regards credit, the money market and the exchange market".

The system of''Management Committees', provided for by all
L
the basic agricultural regulations( ), provides a characteristic
example of the permanent contacts between the representatives of the

Member Statesecand of the Community.

(1) Official Gazette of the European Communities, Apr. 22,1964 p. 1034
(2) Council decision, ibid. May 21, 1964 p. 1205
£5) " ¥ s Abid May 21, 1964 p. 1206
(4) Regulation No. 19, ibid. Apr.20, 1962 p. 933 replaced by
" No.120, ibid. June 19, 1967 p. 2269 (cereals)
" No, 20, dibid. Apr. 20, 1962 p. 945 replaced by
" No.721, dibid. June 19, 1967 p. 2283 (pigmeat)
" No. 21, ibid. Apre 20, 1962 p. 953 rdplaced by
" No.122, ibid. June 19, 1967 p. 2293 (eggs)

" No, 22, ibid. Apr. 20, 1962 p. 959 replaced by

" No.123, dibide June 19, 1967 p. 2301 (poultry)

" No. 23, dbid. Apr. 20, 1962 p. 965 FSFIXEBRXEY

L No. 13/64 " Beb. 2@, 1964 p. 549 milk and milk prod,
" No. 14/64 n Feb. 27, 1964 p. 562 bee¥ and veal

" No. 16/64 n Febd 27, 1964 p. 574 rice



Each Managemént Committee is responsible for a group of

agricultural products and is composed ©f representatives of the

Member States and the Commission, The Committes have to assigt thé

Commission in the task of adopting the necessary measures to implement

the basic regulations. This leads in practice to regular exchanges of

views and common studies.

In general there is constant co=~operation at all levels

between the Member States and the Community institutions through

official bodies, some of which have been described, as well as at

meetings of experts and working parties.

The extent of this cow~operation is shown by the variety

of possibilities and methods of action provided by innumerable

Community acts. The Commission may act 3

(i)
(ii)
(iii)

(iv)

(v)
(vi)

In contact wdth the government departments in the Member
Statess »

In collaboration with the Member States or their
government departments;

After reference to the Member States (outside the
Committees);

After compulsory reference to a Committee or to the
Member States through a Committee or on the proposal of a
Committee;

After reference to the Council

After reference to a Management Committee and subject to
a decision by the Council if the Committee has disagreedj

(vii)After reference to the Member States through a Management

Committee and subject to amendment by the Council(agri-
cultural safeguard clause formula);

(viii)In agreement with the Member States.



B. Judicial procedures

The EEC Treaty provides judicial procedures to ensure that
the States respect their obligations, For this purpose cases can be
brought before the Court of Justice of the European Communities either

by the Commission (Article 169) or by a Member State (Article 170).

Application of Article 169 is one means the Commission has of

carrying out its task as defined in Article 155.

The conditions and pattern of the procedure are very similar

in the two cases.

The aim is not so much to penalize past action as to induce
an offending State to adopt a certain line of behaviour(q)a This explains
the division of the procedure into two stages : pre-~trial proceedings,
when conciliation is attempted, and the proceedings proper, which are

opened only if the former fail.

1. Procedure under Article 169

- (a) The stage prior to reference to the Court consists mainly in a

warning taking the form of a reasoned opinion.

The Commission has exclusive power of initiative : "If the
Commission considers that a Member State has failed to fulfil
any of its obligations under this Treaty, it shall issue a
reasoned opinion on the matter after giving the State concerned

(2)

the opportunity to submit its comments."

(1) Submissions Roemer, Court of Justice of the European Community
(CJEC), Case 20/59, Recueil, Vol. VI, p. 709

(¢) In certain urgent cases covered by Articles 93 (2) and 225 of the
BEC Treaty the Commission may bring the matter directly before the
Court of Justice without issuing an opinion.



So far three-quarters of the cases have bBeen concluded
at the first stage of the proceedings, generally with the State

in guestion taking measures to put matters right.

Otherwise the Commission issues a reasoned opinion setting
out the Commission's position on the alleged non-coppliance and
inviting the State to take measures to put an end to it. According to
the Court "the opinion must be considered sufficiently reasoned for
legal purposes when it contains a coherent account of the reasons which
convinced the Commission that the State in question has failed to

(1)

comply with one of its obligations” &

A lack or insufficiency of reasons would render the procedure
irregular and the suit, consequently, would not be admissible; for
the reasons submitted form a substantive element in this preliminary
stage. The Member State requested to canformt%he opinion within the
time-1limit allowed must be clearly informed of the reasons why the

Commission deems its conduct contrary to the Treaty.

(b) The proceedings proper

"If the State concerned does not comply with the terms of such
opinion within the period laid down by the Commission, the latter may
bring the matter before the Court of Justice" (Article 169, second
paragraph). The expiry of the period is followed by the proceedings

proper which are governed by stricter rules.

To date, the Commission has used its power, under Article

169, second paragraph, to file a suit in only ten cases.

Admissibility of a suit is subject to the condition that the
State has not conformed to the reasoned opinion in the period allowed,

that is to say that it has not taken the measures recommended.

(1) CJEC, Case 7/61, Recueil, Vol., VII, P, 654



Even if the State conforms to the opinion after the ampiry of the
period, the suit is admissible, the Commission still having "an
interest in having the gquestion decided at law whether there has been

(1)

non=compliance'',

The States cannot block the application of Article 169
by submitting to the Commission requests for exemption or safeguard
measurese The procedures for derogating from the general rules of the
Treaty, "distinct by their nature and their effects from the comminatory
procedure at the disposal of the Commission by virtue of Article 169,
can in no way render the latter ineffective"(z)q

Furthermore, the failure of a State or the Community to carry
out its obligations cannot dispense the other Member States from
fulfilling their obligations for, "apart from the cases expressly
provided for, the terms of the(Tgeaty forbid the Member States to take
3

the law into their own handse"

Ne time=~limit is fixed for the Commission to bring the case
before the Court. In practice it endeavours to file the suit within

two months of the expiry of the period allowed by the reasoned opinion.

The proceedings before the Court of Justice follow the rules
established by the Statute of the Court and its rules of procedure.
The Court has, in particular, the power to order an investigation
(rules of procedure, Article 45)s The other Member States may intervene,
but only t® make submissions tending to support or oppose the case of
one of the original parties to the suit (Statute, Article 37 and rules
of procedure, Article 93). The Court of Justice may, in any cases before

it, prescribe any necessary interim measures (EEC Tréaty, Article 186).

(1) CJEC, Case 7/61, Recueil, Vol. VII, p. 655
(2) CJEC, Cases 2 and 3/62, Vol. VIII, p. 825

(3) CJEC,cases 90 and 91/63, Recueil, Vol. X, p. 1232
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The Court has the widest powers of investigation in seeking
out and judging the facts. It must consider as a whole the actual
behaviour of the State, without being bound by the account given

in the reasoned opinion.

Procedure under Article 170

This procedure, by which a Member State seeks a finding
against another Member State for failure to fulfil its obligations,
is very similar. "Any Member State which considers that another Member
State has failed to fulfil any of its obligations under this Treaty

may bring the matter before the Court of Justice,

(a) Premtrial proceedings

Article 1704 however, calls for the prior intervention of the
Commission, which has to act as referee :"Before a Member State
institutes, against another Member State, proceedings relating to
an alleged infringement of its obligations under this Treaty,

it shall bring the matter before the Commission" (Article 170,
second paragraphs1). Once the matter has been referred to the
Commission by the State, which must indicate clearly its intention
to call for an investigation into the mon-compliance, the
Commission instigates a written and oral discussion through which
it endeavours to eliminate the differences betyeen the States
concerned : "The Commission shall deliver a reasoned opinion after
the States concerned have been given the opportunity both th

submit their own cases and to reply to each other's case both orally
and in writing" (Article 170, third paragraph). A three-sided
debate begins in which not only the alleged offending State and the
Comuission take part, as in the case of Article 169, but also the

State that has raised the matter.

(1) Articles 93(2) and 225 of the EEC Trealy dispense the State from

(]

this condition.
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The role ahd scope of the reasoned opinion are different in the two
procedures. The main purpose of the opinion, which can be negative
(inconceivable where Article 169 is concerned), is to give information
to the States and the Court. The reasoning must be detailed, but any
irregularity in the reasoned opinion will not have the same effect
on the admissibility of the suit as in the case of Article 169. It
will simply have the effect of invalidating the reasoned opinion,
but will not deprive the requesting State of its right to institute
proceedings. That State will be in the same situation as if the
Commission hadsnot issued an opinion within three months, for "if
the Commission has not given an opinion within a period of three
months from the date on which the matter yas brought before it,

the absence of such opinion shall not precluide the bringing of the

matter before the Court of Justice" (Article 170, fourth paragraph).

(b) Proceedings

At the proceddings stage the suit goes ahead quite

independently of the results of the reasoned opinion.

In the circumstances referred to in Article 170, fourth
paragraph, that is if the Commission has not given an opihion, it is
not the Commission's silence but the alleged non-compliance of the
State which is attacked. If the reasoned opinion does not recognize
the failure to fulfil an obligation, this does not prevent the

requesting State from filing a suit immediatelye.

If the Commission does recognize such failure, the requesting
State will probably wait for the other State to conform to the
reasoned opinion, but nothing in the text of article 170, as against

that of Article 169, obliges it to do so.

Subject to these observations, the procedure under Article
170 follows the same rules as that under Arficle 169. So far the
procédure has not been applied in practice as no suit has been filed

under Article 170,
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The Court decision closing the proceedings proper instituted
under Article 169 or 170 may either reject the suit as inadmissible

or dismiss the case or recognize the failure to fulfill the obligatione

The judgment is of a declaratory nature, as the Court does not
have the power to quash the legislgtive or administrative acts of
Member States. It confines itself to recognizing the failure, without

indicating how it is to be remedied.

Article 171 states : "If the Court of Justice finds that a
Member State has failed to fulfil any of its obligations under this
Treaty, such State is bound to take the measures required to comply
with the judgment of the Court". While the judgment is not enforceable
of itself in the Member State, it has all the authority that attaches to
court decisions, and experience has shown that this has always been
sufficiente Would it be otherwise, or would the measures taken not prove
to be sufficienty the Commission or the other Member States would have
to institute further proceedings that would lead to a finding of failure
to comply with érticle 171. The case has never arisen and in practice
there are no ex&mples of States refusing to comply with the Court's

Jjudgment.

As has been seen, moreover, these procedures are not often
carried through to the end of the proceedings in Court. No proceedings
have been instituted on the basis of Article 170, Out of ten suits
filed by the Commission under Article 169, only seven have resulted
in judgments. The other three cases (18/61, 22/63 and 38/65) were

concluded without the Court having to make a pronouncemente



V. The special problems of federated States

i Of the six Member States, the German Federal Republiec
‘alone is a true federal State,

In Italy the existence of regions with a special statute
raises problems analogous to those that can occur in a btruly
federal State,

I

A. In Germany the execution of the obligations dériving
from the E.E.C. Treaty has not so far led to controversy, the
powers of the Lénder being fairly limited in those fields which
concern the E.E.C., but problems could arise in connection with
the execution of directives on the right of establishment or on
vocational training, since cultural matters come under the Lénder
authorities.

1. Certain arrangmments have been made to safeguard the
rights of the L¥nder, which are represented in the Bundesrat
or Federal Council.

The question was raised during the debates which preceded
ratification of the Treaties, aud article 2 of the Ratification
Law provides an answer. "The Federal Government shall keep the
Bundestag aud the Bundesrat constantly informed on developments
in the Council of the European Lconomic Community and the Council
of the Buropeau. Atomic Energy Community. Where a Council decision
will require German domestic legislation or when it creates law
that will be directly applicable in the Federal Republic of
Germany, the Bundestag aud the Bundesrat shall be informed before
the decision is taken".

In practice the Federal Government keeps the Bundesrat
regularly and rapidly informed of all Community measures, in
particular of all the proposals which the Commission submits to

'the Council. This gives the relevant Bundesrat committees an
oprortunity to examine the texts and to submit to the Government
views whiclh often influence the latter's attitude when the

subject is being discussed in the Council of the Communities.

JUR/CEE/929/67 | W -



2 Like the Federal authorities, the Community Institutions
consider that care should be taken to ensure that Community
decisions do not upset, even unintentionally, the constitutional
division of powers between Federal authorities and L¥nder, as
could happen if, for instance, power to take certain actions

were given to specific bodies or if the L#nder were required to

set up new organs for the implementation of Community law.

Se The essential problem is that of ensuring that commitments
undertaken by the Federal Government are executed by the L¥nder.
So far there have been no actual cases which have led to a dispute,
and the question of principle has been avoided. If it should be
raised, there are two theories which could be advanced in order
ensure the execution of the commitments accepted by the Federal

Government.

(1) If as most writers agree, and as has apparently
been confirmed by actual experience, it is up to the
Lénder to execute the Community measures in fields
where the L8&nder are competent, they are responsible

‘to the Federal Government for taking the necessary

I;;}{A?quo action. The Federal Goverumeat can demand that any

Cpkﬂ necessary measures be adopted by virtue of the

rinciple of '"Bundestreue", or federal loyalty ; there
P P y

have been many cases where the Constitutional Court
has been called upon to ensure that the principle

of "Bundestreue" is observed.

(ii) The second theory (defen&ed by von Mangoldt and Klein)
is that article 24 of tHe Basic Law, which authorizes the
trausfer of powers to international organizations, can
be said to involve a change in the division of powers
between the Federal Government and the Li#nder as
far as the application of Community measures is

concerned.

coo/ees
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B. In Italy the regions are required to exercise their
powers with due respect for the international commitments
undertaken by the State. This principle is implicit in article
117 of the Constitution (1), which delimits the powers of the
region?é)bodies, and it has been accepted by the Constitutional
Court .

When the Constitutional Court was called upon to deal
with a concrete case, it annulled a law for aid to shipbuilding
which had been passed by the regional Parliament in Sicily
without the Italian Republic having had the possibility to
respect the requirement, contained in articles 92 and 93 of the
E.E.C. Treaty, that thére should be prior consultation within the
Commission. The Court pointed out that it would be wrong to
attach importauce to the fact that the Regional Statute for
Sicily does not expressly include '"respect for international
commitments" among the limitations on the legislative powers
of the region, as has been done in other statutes which were
approved subsequently (article 3 of the Special Statute for
Sardinia ; artiicle 2 of the Special Statute for the Val d'Aosta ;
article & of the Special Statute for the Trentino-Alto Adige).
Even when there is no specific stipulation, it cannot be

(3)

supposed that autonomous regions have been given sovereign powers o

It appears then that if any measure taken by the regional
authorities conflicts with the commitments of the State under

the European Treaties, that measure will be unconstitutional.

L3

(1) Art. 117 runs : "Subject to the limits imposed by the fundamen-
tal principles laid down by State legislation,
and provided there is no conflict with the
national interest and the interest of other
regions, regions shall enact legislation in
the following fields..."

(2) See Perassi, la Costitugione e 1l'ordinamento internazionale,p.36.
(3) 9 April 1963, Foro Italfamo, 1963, I, p. 861,
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Amendment of constitutive instruments through methods other than

the explicit approval of all members

Next to procedures for amendment by agreement between Member
States, requiring ratification in accordance with their respective -
constitutional rules, the European Treaties contain special clauses
allowing the Community Institutions to make adjustments in order to
deal with unforeseen situations ; these are article 95 of the
E.C.5.C. Treaty, article 235 of the E.E.C. Treaty and article 203
of the Euratom Treaty.

A, The B.C.S.C. Treaty

Article 95 provides for two forms of procedure, one known
as "small revision" (third aud fourth paragraphs), the other to cover

cases not expressly provided for (first and second paragraphs).

The procedure under the third and fourth paragraphs is

examined first because it is closest to amendment proper.

Te Under the procedure for 'small revision', the rules of
the Treaty governing the powers of the High Authority can be
adjusted where the appearance of unforeseen difficulties or a
profound change in market conditions e make such adjustment

necessary.

Article 95§ third paragraph, says i "If, after the
period of transition provided for in the Convention containing
the transitional provisions, unforeseen difficulties revealed by
experience in the methods of executing this Treaty, or a profound
change in the economic or technical conditions directly affecting
the common market for coal aud steel should require an amendment
of the rules for the exercise by the High Authority of the powers
conferred upon it, appropriate amendments may be made provided that
they do not modify the provisions of articles 2, 3 and 4, or
the relationship between the powers of the High Authority and
those of the other institutions of the Community".

The procedure described in the fourth paragraph involves

the successive intervention of all the Community Institutions.

'lﬂ/..l



"Thege amendments shall be proposed jointly by the High
Authority and the Council acting by a five-sixths majority. They
shall then be submitted to the opinion of the Court. In its
examination, the Court shall be fully competent to review any
matters of law and fact. If the Court should find that the
amendments conform to the provisions of the preceding paragraph,
they shall be forwarded to the Assembly. They will come into
force if they are approved by the Assembly acting by a majority
of three-quarters of the votes cast representing a two~thirds

majority of the total membership".

Regarding the respective roles of the various Institu=-
tions, it must be noted that the Assembly intervenes only in the
last resort after approval by the Court and that it does not have
the power of initiative nor the practical possibility of intro-
ducing amendments ; the Court's opinion is d¥cisive since it
cannot be disregarded ; a unanimous vote in the Council is not

required, but there must be a five-sixths majority.

Cases of application

(1) The small revision procedure has been used to remedy social

consequences of the coal crisis due to increased
competition from fuel oil and imported coal. The field
of application of article 56 regarding resettlment
measures has been extended to cover the possibility of

"profound changes in the marketing conditions of the

coalmining or of the iron and steel industry, not directly

connected with the introduction of the common market®..."

The Court recognized that there had been a profound

change in the marketing conditions of the coalmining ineé

dustry and that the widening of the conditions in which

article 56 could be applied did not exceed the limits

fixed in the third paragraph of article 95 (1).

eoe/eoe

(1) Court of Justice of the Europeau Communities, Opinion 1-60 of 4
March 1960, Recueil, Vol VI, p. 93. See also : Opinion of 17
December 1959, Recueil, Vol V, p. 533.




(ii) The second attempt at a small revision concerued article
65 regarding agreements between enterprises. This attempt
failed because it was rejected by the Court (1). The
Court admitted the possibility of amending article 65 (2)
of the Treaty in order to enable the High Authority to
authorize types of agreement other than those specified
in the text. But it deemed too vague a "proposal that
would merely provide for the authorization' of agreements
concerning adjustment to new marketing conditions and
above all considered that it was impossible to set aside
the limits placed by article 65 (2) ¢) on the size of
cartels without infringing the stipulations of article 95,
third paragraph. '

(iii) In these cases the Court which, according to Article 95,
fourth paragraph, is'fully competent to review any matters
of law and fact" showed great prudence in the judgments
which this provision enables it to make. It did consider
that "the introduction of new monditions permitting the
exercise by the High Authority of a power in circumstances
other than those specified by the Treaty does not consti-
tute introduction of a new power". The Court therefore
accepts that a small revision may lead to the widening of
the powers of the High Authority but within the fields
traiisferred to the Community. But it has in fact been

cauticus on how far-reaching the small revision may go

in its view the possibility of authorizing restrictive
agreements exceeding the size fixed by article 65 (2) ¢)
ran counter to article 4 d) of the Treaty and the trans-
formation of a prior examination system into a review

of the facts and later direct interventionamounted to the

attribution of a new power.

The Court pointed out furthermore that there could be no
derogation from the normal procedure of review except in

cases where neither the geaneral structure of the Treaty

coe/eee

(1) C.J.E.C. Opinion 1-51 of 13 December 1961, Recueil, Vol. VII,
p. 483



nor the relations between the Community and the Member
States will suffer. That is why the Court, faced with

a proposal that would not just have extended the benefits
provided by social provisions but would have modified

the essential elements of competition, showed great
prudence, which may be explained by the fact that article
95, fourth paragraph, allows the Treaty to be revised
against the will or without the co-operation of one of
the Member States.

2. Procedure under article 95, first and second paragraphs

This procedure has, according to the Court, the sole
object "of instituting a system of derogation peculiar to the
Treaty in order to enable the High Authority to face an unforeseen
situation," ()

Article 95, first paragravh, stipulates : "In all cases
not expressly provided for in this Treaty in which a decision or
a recommendation of the High Authority appears necessary to fulfil,
in the operation of the common market for coal a.d steel and in
accordance with the provisions of article 5 above, one of the
objectives of the Community as defined in articles 2, 3 and 4,
such a decision or recommendation may be taken with the unanimous
agreement of the Council aud after consulting the Consultative
Committee."

Unlike the small revision, article 95, first aud second
paragraphs, can be applied from the beginning of the trausitional
period. The procedure applicable, which requires the unanimous
agreement of the Council of Ministers, is to be found in other
articles of the Treaty (53 b), 5%, 81), while article 95, fourth
paragraph, discussed above, provides for a most unusual procedure

involving all the Institutions of the Community.

--o/c-o

(1) ¢.J.8.C., case 9/61, Recueil, Vol. VIII, p. 449.



Application of article 95, first paragraph, is subject
to the presence of two essential elements, the existence of a
case '"not expressly provided for" and the need to attain one of
the objectives defined in articles 2, 3 aud k4.

Cases of application

Decisions on what constitutes a case 'not expressly
provided for" has not failed to rais€ difficulties, as the
application of the clause shows. Are these only cases omitted
unintentionally by the authors of the Treaty but similar to
those that have been provided for, or on the contrary are they
situations justifying the use of methods which are totally diffe-

rent or even run counter to those laid down in the Treaty ?

The High Authority has taken the middle road, considering
that it is possible on the basis of article 95, first paragraph
to use the funds from levies for needs #Other than those stipulated
in article 50 but rejecting recourse to this provision, to settle
the problem of Ruhr coal sales agencies, though it accepted this
as a basis for authorizing the establishment of a Community system
of aid to the coalmining industry(1).

In certain respects, then, it seems that the first
and second paragraphs of article 95 go beyond the "small revision",
for the latter concerns modification of the rules for the exer-
cise of the powers of the High Authority and must necessarily be
based closely on the text of the Treaty, while the main purpose
of article 95, first and second paragraphs, is to fill the gaps
in the High Authority's means of action while complying with the
stipulations of article 5 (i.e. ways aud means of interveution

and relations between the institutions a.d enterprises).

Lastly it must be noted that article 95, first and
second paragraphs, may serve as a basis only for a decision whose
scope and duration must be adapted to the situation justifying
its adoption.
oee/ees
(1) Official gazette of the EZuropean Communities, 25 February 1965,
p. 481.




B. The E.i&.C. Treaty

Article 235 of the £.E.C. Treaty specifies how the
Community institutions may take decisions in cases not provided
for by the Treaty but falling within the terms of reference of
the Community.

"If it becomes apparent that action by the Community
is necessary to achieve, within the framework of the common
market, one of the aims of the Community, aud this Treaty has
not provided the powers needed for such action, the Council,
acting by means of a unanimous vote on a proposal of the
Commission aud after the Assembly has been consulted, shall enact
the requisite provisions".(1)
As results from its terms, the situation referred to-
in this provision is quite similar to the one referred to

in article 95, first and second paragraphs of the E.C.S5.C. Treaty.

The meaning and scope of article 235 have been defined
in the Commission's reply to written question n® 20 submitted
by M. Vredelinge

"Article 235 covers the case where the Treaty, while

assigning to the Community a specific aim, has not provided

the means of action to achieve this aim. In such a case the
Council, acting on a proposal of the Commission a.d after
consulting the European Parliament, is called upon in its
capacity as a Community Institution to take the necessary steps
in the forms set out in article 189 of the Treaty. Article 235,
therefore, does not provide for the conclusion of supplementary
agreements between the Member States but the adoption of a

Community act".

-o./a.-

(1) Article 203 of the Buratom Treaty is identical in its terms
to article 235 of the E.8.C. Treaty. To date it has not yet
been applied.
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Article 235 has been used in the first place to provide
special rules for processed agricultural products not listed in
Annexe II to the Treaty. As the rules of the Treaty a.d subsequent
Community acts concerning abolition of national protection measures
are quite different fér agricultural products and the other ones,
difficult problems arose for processed products, to which legally
the less strict rules for agricultural products could not be
applied. Therefore a system has been created on the basis of
article 235 tending to harmonize the rules to be applied to those
products with the rules applicable to agricultural products (1).

Article 235 also ccnstitutes the legal basis for the
third acceleration of the time-table for setting up the custom
union. As has been discussed in Section I, the first two accele=-
rations had been decided by the Representatives of the Governments
of the Member States, meeting in the Council. For the definite
implementing of the custom unions it has been considered prefe-
rable to adopt an act of the Council based on the Treaty. As the
Treaty does not provide for all the necessary powers to that
effect, article 235 has been referred to (2).

Finally, in the social field, article 235 served as
the basis for the Decision of 22 December 1955 on a Community
grant to Italy for the purpose of aid to redundant sulphur-mine
workers aud scholarships for their children (3).

These precedents may indicate that article 255 will
probably play ar importaut role in the further development of
the s.2.C., as more occasions may occur which the authors of
the Treaty have not foreseen. To date none of the acts, taken
on the bvasis of article 235, has been challenged before the

Court of Justice.

(1) See e.g. Official pgazette o
20 April 1932, pe. 999, a.d

f the {.iropean Co. munities,
28 october 1955, p. 3351
(2) Ivid. 21 Septemfer 'IE‘rf;-'.f\. e 2971
(3) Ibid. 31 Decembd® 1956, p. 4168
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