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Hazelwood-Free Zones

Over three years have passed since
the U.S. Supreme Court handed down
its decision in Hazelwood School Dis-
trict v. Kuhlmeier that gave school offi-
cials greater authority to censor high
schoo! publications without running
afoul of the First Amendment. Despite
the growing increase in censorship of
student publications that has been re-
ported to the Student Press Law Center
as a result of Hazelwood, students and
their advisers conlinue to find new legal
avenues for fighting the threats to their
press freedom.

In a first-of-its-kind nuling, a state
court in New Jersey has ruled that stu-
dents have greater free press rights un-
der their state constitution than they do
under the First Amendment (o the U.S.
Constitution after Hazelwood. Some
legal scholars, including former Supreme
Court Justice William Brennan, have
noted the untapped potential of state
constitutions for protecting individual
rights in ways that (he federal constim-
tion does not. In the future, high school
joumalists and publication advisers who
go to court to fight censorship will be
more likely to raise state constitutional
claims in place of or in addition to those
based on the First Amendment.

New Jersey is also one of the states
actively working towards the passage of
a student free expression bill in the state
legislatare. Hoping to take advantage of
another state law avenue for protecting
press freedom, high school journalists
there could find themselves doubly
shielded from arbitrary censorship by
school officials if the billis signed into
law.

A third method for stopping censor-
ship that seems to be a frequent news
maker is the effort to persuade school
officials to adopt policies protecting stu-
dent publications. Since the SPLC first
published its Model Guidelines for Stu-
dent Publications in 1978, hundreds of
schools have used them or similar po-
lices 1o spell out the boundaries of st-
dent journalists' rights and responsibili-
ties. (If you would like a copy of the
SPLC's Model Guidelines, write or call
the SPLC)

But the process of adopting school
policies can be difficult. Those who
favor restrictions on student publica-
tions can sometimes sway school offi-
cials into adopting policies that cause
more problems for the student press than
if there was no policy at all. Many so-
called “expenis” in the field of school

policy development support regulations
that would give students fewer rights
than prison inmates or journalists in
nations controlled by totalitarian gov-
emments.

Whenallotheravenues for guarantee-
ing press freedom have failed, students
have usually been able to rely on the
court-recognized First Amendment pro-
tections for “underground” publications.
Recent decisions involving distribution
of religious pamphlets by students have
suggested that students’ dights in this
area remain intact but are being fre-
quently questioned.

Through legislation, state court rul-
ings, school district policies and non-
school-sponsored publications, a grow-
ing number of student journalists are
looking for ways (0 create Hazelwood-
free zones where censorship will not be
tolerated.

On December 15 of this year, we will
mark the 200th anniversary of the First
Amendmentbecoming apart of the U.S.
Constitution. For high school journal-
ists, the protections for press {reedom
being found outside the First Amend-
ment are providing more cause fodr
celebration.

The Report Staff

Jenny Martinez is a junior at Yale
University in New Haven, Conn. She
isa reporter and computer repair tech-
nician for the Yale Daily News. Afler
graduating, she plans to ride her bike
across the country. She is from Ar-
lington, Va.

Peter H. Spiegel is a senior at the

University of Pennsylvania in Phila-
delphia. He is managing editor of the
award-winning Daily Pennsylvanian.
He is currently culting an album with
his band, the Young Relics. He calls
the giant saguaro and blazing sun of
Phoenix, Ariz., his home.

Dawn Morville is a second-year stu-

dentat Washington University School
of Law in St. Louis. Before law
school, she worked as a newspaper
reporterin Decatur, IHinois, her home-
town. She eamed her journalism de-
gree from Eastern [llinois Univer-
sity, where she worked as a reporter
and editor for The Daily Eastern
News.
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CENSORSHIP

Close to Home

Since the Supreme Court’s 1988 Hazelwood decision,
local jurisdictions have had more control over
student press rights than ever before

In student press law as

in rcal estate, location is
cverything,

Since the Supreme
Court’s 1988 ruling in //a-
z¢elwood School Disirict v.
Kuhimeier \hat the First
Amcndment does not pro-
tect high school newspa-
pers from censorship undcr
many circumstances, stalc
and local policies have in-
creasingly defined therights
of student journalists.

Depending onwhere they
tive, studenis in similar situ-
ations may have different
rights.

Nauonal policy analysts
have noticed a resurgence
of states’ rights across the
board, with conurol shifted
from the federal govern-
ment 0 local jurisdictions.
The Supreme Court has up-
held local policics on nude
dancing and state manda-
tocy criminal scntencing laws, and the possibility thal a
morc conservative court might retsm conlrol of abortion
rights (o the states by overturning Roe v. Wade is holly
debated in Washington and around the counury.

In many places, the Hazelwaod decision has moved the
surugglc for student press rights out of the courtroom and
into the legislatures. While individual states may not
restrict speech any more than the First Amendment allows,
they arc allowed 10 expand (ree speech protections. Four
slates now have laws protecting the nghts of student
Journalists and many other states have considered er are
considering similar bills. (See LEGISLATION, page 1 1.}

Evenin the courtroom, the newest tactic is to claim that
expressian is protected under a staie constitulionas well as
the federal bill ol rights. (See CONSTITUTION, page 5.)

In other cases, Lthe 1ssue has become ecven more local as
community school bowrdsand evenindividual high schools
grapple with censorship questions. Some school districts

have movedtoprotect siu-
dent rights, while others
have begun 1o Lake advan-
wge of the powers made
available to them by the
Hazxelwood dcecision.,

Two privatc groups in
the Midwest have acw-
ally begun to encourage
school adminisuators 1o
excrcisc greatey coatrol
ovcr student newspapers.
(See PRIVATE FIRM and
HIRED GUNS, pages 6
and 7).

Thomas D. Buckley,
alawyer forihc thcAmceni-
can Civil Libcrues Union
in Ohio, has said that prior
review of swdent publi-
cations by school admin-
istrators “legitimizes re-
pression and  suthor-
itartanism. It teaches stu-
dents a lesson in submis-
siveness, passivity and the
virtue of docilily.”

The Journalism Education Associauon s poliCy on prior
review calls it "journalistically nappropriate, cducauon-
ally unsound and practically illogical.”

Fraaklin McCallic, a principal in Kirkwood, Mo., has
repeatedly come face to face with demands for censorship.
Within the span of a few wecks, communily members
reacted angrily 1o a Planned Parenthood ad in the school
newspaper and to a display of partialty burned flags in the
school an show.

McCallie refused o silence cittier form of expression,
and cven opened up the school's public address system for
debale on the controversy.

“Our commitment o our students and 10 Qur parents at
Kirkwood High School will continue to be 10 education, 1o
afulldiscussionofall issuesfrom all viewpoints,” McCallie
said.

Muany of his students say they are lucky w live in
Kirkwood, Mol

4 SPLC Report
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State constitution protects student rights

NEW JERSEY — The state constitution of New Jersey
affards more protection (o student journalists than does the
federal Bill of Rights, according to a decision handed down by
a Gloucester County Superior Court last May.

Brien Desilets, backed by the American Civil Libesties
Union, sued administratars at Clearview Regional Junior High
School for censoring two movie reviews he had written for the
school paper in January 1989. School officials said the reviews
were inappropriate for young readers because the films, Mis-
sisdppi Burning end Rain Man, were both rated R. At the time,
Desilets was 13 years old.

In an oral decision from the bench, Judge Robert E. Francis
ruled that by removing the articles the school had violated
Desilets’ rights under New Jersey law. Francis issued no
written decision,

While states may not restrict speech any more than the First
Amendment allows, they may interpret their own constitutions
mare expansively than the Supreme Coun interprets the fed-
eral Constitution. New Jersey is oneof several states with afree
speech clause that has been interpreted as more protective of
expression than the First Amendment.

In the 1988 Hazelwood case, the U.S. Supreme Court ruled

the First Amendment would not stop administrators from
censoring material in some school-sponsored publications if
they deemed the content incompatible with the school’s mis-
sion.

Because the Hazelwood standard would take precedence in
acase based on federal law, the ACLU decided to take the case
10 a state court with a state constitutional claim based on New
Jersey's expansive free speech clause.

The New Jersey constiwtion asserts an affirmative right of
every citizen to “freely speak, write and publish his sentiments
on all subjects.” In contrast, the federal constituiion only
restricts governmentaction “abridging the freedom of speech,
or of the press.”

William Buckanan, Desilets’ lawyer, based his arguments on
a narrow evaluation of the facts of the case. Buckman said the

| reviews were innocuous, posed no threat to discipline, and that

students had access to information about the same movies
published in magazines available in the school library.
Buckman reported that Judge Francis said he based his
decision on the details of this particular case, refusing o adopt
a state-wide constitutional standard on school censorship be-
cause he thought such a standard ought to be determined by a

that because of the special narure of the school eavironment,

higher court.

(See DESILETS, page 6)

This section of the magazine is about
the censorship of student expeession in
high schools around the country. While
each story involves a onique and often
quite complicated set of circumstances,
the same legal issues appear again and
again.

The legal principles themselves are
straightforward but the terminology can
be confusing. This box contains a sum-
mary of the key concepts and terms that
appear in this section of the magazine,

The governmentis sometimes allowed
more or less control over free expression
depending on the place or forum in which
that expression occurs,

A street comer or park would be
classified as a pure public forum, aplace
that has been traditionally open for citi-
zens 1o assemble and exchangeideas. In
apublic forum the govemment may not
restrict free speech any more than it
absolutely must in order 0 accomplish
some compelling state interest.

The state may create a limited or des-
ignated public forum by opening gov-
emment propeny 0 a segment of the
community. A limited public forum does
not exist naturally, but once it has been

Quick Guide to
Legal Terminology

created, expression in it is protected in
the same way as in a pure public forum.
Once again, there must be a significant
government interest at stake to overcome
the free speech protection.

Finally, the state may create a non-
public forum. This is easily the most
confusing designation. A non-public
forum exists when public property is not
intended for indiscriminate communica-
tion.

In the 1988 case Hazelwood School
Disirict v. Kuhlmeier, the Supreme Court
ruled that school newspapers were non-
public forums unless by “policy or prac-
tice™ the school had opened them for free
expression by students. Up until that de-
cision, student publications had been
viewed as limited public forums.

The Court said that because the paper
might reasonably be perceived 1o bear
the endorsement of the school, the school
“need not tolcrate student speech that is
inconsistent with its ‘basic educational
mission’ even though the government

could not censor similar speech outside
the school.”

The Court noted that there was a dif-
ference between requiring the school o
promote or endorse student expression,
asin Hazelwood, and requiring the school
to tolerate student expression, as in the
1969 case Tinker v. Des Moines Inde-
pendent Comununity School District.

Tinker is still the landmark case for
underground newspapers and school-
sponsored newspapers that have been
established as limited public forums for
expression. In Tinker, the Supreme Court
upheld the rights of students to weat
armbands protesting the Vietnam WWar,

The Tinker standard defines what state
interests are compelling enough (o al-
{ow the repression of speech ina limited
public forum. The standard prohibits
schools from censoring student expres-
sion unlessit would cause a material and
substantial disruption of school activi-
ties or would infringe on the rights of
others, as in the case of obscenity or
libel. Courts generally apply this stan-
dard whenever student expression i8
judged to take place in a public forum at
a school.®

Fall 991
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Desilets
(Continued from page 5)

Francis did say that New Jersey law
provided more protection tostudent jour-
nalists than the Hazelwood decision,
according o Buckman.

In a separate past of the decision, the
court ruled that the school had not vio-
lated Desilets’ righis by searching his
luggage prior o a school field trip.

Alan Schmoll, the school’s attomey,
said the school district planned to appeal
the censorship issue, and Buckman indi-
cated the ACLU intended to appeal the
search and seizure issue.

Buckman went on to say he hoped the
highercourt would take the opportunity
1o set out a definitive standard on cen-
sorship of student publications in New
Jersey, ideally adopting the Tinker stan-
dard.

Buckman said Desilets stood on
“pretty strong ground in New Jersey”
and that there was a “good chance” of
the court adopting the guidelines from
Tinker.

Because both sides agreed there was
little point in publishing the outdated
movie reviews now, Desilets said he
planned to write an article about the
lawsuit for the next issue of the junior
high school’s paper. Desilets enters his
Jjunior year of high school this fall.®

Hired guns help board
shoot down protective
school publications policy

INDIANA — A policy which wonld
have protectedthe rightsof student jour-
nalists in Fort Wayne was narrowly de-
feated after heated debate at a May
school board meeting.

The measure would only have allowed
schools to bar content that was obscene,
libelous or would cause a material and
substantial disruption of school activi-
ties. Such determinations would have
been made by a panel of students, teach-
ers and administrators.

And accordingto the policy’s backers
— the superintendent, four of the seven
school board members, school attomeys,
and the committee of students, journal-
ism advisers and principals who had
drafted the rmeasure in response (o a
spate of censorship problems the year
before — it would have allowed area
high school students (0 become better
joumalists.

It would also have allowed them to
print homoerotic photographs and foul
language, and would have left the school
district vulnerable to lawsuits, accord-
ing to two attorneys from the conserva-
tiveIndiana Policy Review Foundation.

The two lawyers traveled to Fort
Wayne from other parts of the stale (0
speak against the policy at the request of
one of theschool board members, whose
son is chairman of the Indianapolis-
based think tank.

In spite of the visting lawyers argu-
ments, a majority of the school board
members supported the proposed guide-
lines in the final 4-3 vote, but the mea-
sure was defeated because policy
changes require a 5-2 margin.

The school board meeting precipi-
tated astormofangry letters to the editor
and reialiatory pressreleases from parti-
sans on both sides of the conlroversy.

Supporters of the proposed policy said
the out-of-town lawyers were advocat-
ing censorship.

“In a wide sense it is censorship,”
admiued Peter Rusthoven, one of the
attorneys. “But you have to agree that
what would be perfecly appropriate in
an adult newspaper wouldn't be appro-
priate for an 8-year-old.”

“Not many 8-year-olds are editors of
high school newspapers,” retoried Mat-
thew Holly, editor in chief of the South
Side High School paper, in an editonal
published shortly after the debate.

The attorneys argued that the policy
would have rendered school administra-
tors powerless (o censor anything — no
matter how offensive — unless it met
the adult standards for obscenity. Asa
result student newspapers could publish
homoerotic photographs by Robert
Mapplethorpe, which the cournts have
ruled are not legally obscene.

That interpretation of the policy is
flawed, said Mark Goodman, the execu-
tive director of the Student Press Law
Center.

Goodman pointed out that the Su-
premeCourt has said thatmaterial which
is not obscene for adults can be consid-
ered obscene for minoss.

The lawyers also said the guidelines
would have made the school district
more vulnerable to litigation. Suits for
libel and invasion of privacy would be
more likely, they argued, as would law-
suits by student jownalistsclaiming their
rights had been violated.

“Of course, they have notone whit of
empirical evidence to support their
claim,” Goodman responded. “Under
the proposed policy the school could
still stop material that would resuit in
libel or privacy Jawsuits. And if school
officials censor in violation of their
policy, they deserve to be sued by stu-
dents.”

Superintendent William Coats, who
supponted the policy, became visibly
upsetat several imesduring the debate.

4 SPLC Report
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At one point, an exasperated Coats
shouted “Have you even read this?” and
he later called the out-of-town lawyers
“hired guns.”

Rusthoven and Charles Rice, the at-
torneys from the Indiana Policy Review
Foundaton, are both conservative legal
scholars. The Harvard-educated
Rusthoven served as a counsel to Presi-
dent Reagan and is currently a partner in
Indiana’s largest law firm. Rice, a pro-
fessor at Notre Dame Law School, has
been active in a number of conservative
cansesand helped found a group devoted
to defending the free speech rights of
anti-abortion activists.

While the foundation emphasizes its
non-partisan status, it was repeatedly
referred toin botheditorialsand straight-
news accounts as a “conservative” of
“right-wing” organization.

Some members of the community were
angry that the visiting lawyers had tried
to present themselves as objective ob-
servers,

“When lawyers for a group with a
philosophical agendaappear in the guise
of ‘friends’ of young journalists, we had
beuter hide the virgins and lock up the
silverware because noone is safe,” wrote
local newspaper columnist Alex
Vagelatos.

Recent censorship controversies at Fort
Wayne high schools led to the consider-
anon of the policy.

The lack of district-wide guidelines
meant that different standards were im-
posed at each high school, according Lo
school board president Steve Corona,
who supported the policy.

Last year, the principal at Wayne High
School allowed the studeot newspaper Lo
run an article about the arrest of a school
custodian on sexual molestation charges.

But just a few weeks later, the princi-
pal of Northrop High School refused to
allow the newspaper to publish an article
accusing the girls’ tennis coach of over-
charging the athletes for tennis court
fees. Administrators admitted that the
accusations were true but were con-
cemed the publicity would be embar-
rassing to the school.

In the end, the censorship controversy
drew as much attention as the tennis
coach. The inconsistency among differ-
ent school newspapers in what was and

was not allowed led Superintendent
Coalts (0 appoint a committee to draft a
district-wide policy on student publica-
tions, Corona said.

The proposed policy, based in part on
Student Press Law Center model guide-
lines, was reviewed by leachers, par-
ents, administrators and the school’s at-
tomeys before it was considered by the
school board.

Student jowrnalists and their advisers
were dismayed by the measure’s defeat,
which was unexpected after the months
of deliberation and compromise which
went into crafting the policy.

Norma Thiele, publications adviser at
North Side High School, said thata modi-
fied policy might be reconsidered later.
Fort Wayne has plans to shift to a site-
based management program, whereeach
of the six high schools would set its own
policies on many matters now controlled
by the central school board.

Under the new system, Thiele said it is
possible thatall of the high schools would
adopt the portion of the policy that sets
out a student publications “philosophy.”
Implementation of that philosophy would
be left up to the individual school. ®

| =

Private consulting firm sells
restrictive policies to schools

INDIANA — Terry Nelson received
an unpleasant surprise when she saw
the new student publicatuons guidelines
being considered by her school district.

The guidelines, which would have
provided administrators with sweeping
powers of prior review, “chilled” the
Yorktown High School journalism ad-
viser,

*“The policy was just awful,” Neison
said.

A fewmonths before, Nelson's news-
paper students had been embroiled in a
controversy over the publication of an
advertisement for a telephone hotline
for gay and lesbian teens. The ad ran
despite vocal opposition from several |

members of the community.

In response to the incident, the school
district decided to clarify its policies
toward studentpublications. Nelson ini-
tially supported this push for new guide-
lines. Then she saw the policy.

Nelson appealed to media law experts
toprovide her with letters supporting her
analysis of the measure, and school dis-
trict officials eventually rejected the
policy. The officials bad not drafted the
policy themselves. They had arranged to
“buy” it from a private consulling firm
called NEOLA.

Supcrintendent Jerome Secttor said he
originally heard of NEOLA at a profes-
sional convention. NEOLA, which
stands for the Northeastern Ohio Learn-

ing Association, is based in Cochocton,
(See NEOLA, page 8)

Fati 199N
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CENSORSHIP

Principal censors story; editors resign in protest

WISCONSIN — The entire staff of Madison Memorial High
School’s newspaper resigned last June after the principal
refused to allow them to print a story about the off-campus
shooting of a 16-year-old student.

The administration claimed it was concerned that publishing
the student’s name could result in litigation against the school.
The boy’s mother had requested that the name be withheld
because publicity might harm his recovery,according to school
district attormey Clarence Sherrod.

But the identity of the shooting victim, a well-known and
popular student, was already widely rumored at the school,
adviser Art Camosy said. The student editors obtained the
victim’s name from a school memorandum sent from Principal
Carolyn Taylor to all teachers shortly after the shooting.

Theeditorsbelievedidentifying the studentinthe article was
important because it would lend credibility to the report and
dispel inaccurate rumors. Rather than run the story without Lhe

name, the students decided to print a black box with the words
“Principal Carolyn Taylor would not allow this story to be
printed as written” in its place.

But Taylor was unhappy with this solution and asked that her
own explanation of why the story could not be run be printed
instead. At that point, the students resigned from the newspa-
per staff.

The commercial newspapersin the area did not publish the
name because the victim’s identity was of no particular signifi-
cance in the community at large, according to editor Dave
Zweifel of the Capitol Times, a daily newspaper in Madison.

But Zweifel said it would be appropriate for the student
newspaper to identify the victim because it had significance in
the context of the high school, where many students knew him
personally.

Taylor has exercised increasing control over the newspaper
in the past year, Camosy said. Last year, the principal delayed

(See Madison, page 9)

NEOLA

(Continued from page 7)

Ohio. The 10-year-old firm specializes
increating policy handbooks for school
districts in Indiana, Michiganand Ohio,
according to the group’s vice-president
and general manager, Lyle Ehrenberg.

The policies are drafted by retired
school officials and reviewed by school
law firms in each state for “consistency
with state and federal law,” Ehrenberg
said. Policies govern everything from
student publications to disciplinary ac-
tions, and individual school districts can
pick and choose the policies they need
from NEOLA'’s generic guidelines.

The group regularly updates its poli-
cies to keep up with new developments
in school law, according to Ehrenberg.

“For example, we are watching the
Michigan legislation very closely,”
Ehrenberg said. Michigan is currently
considering a student free expression
bill to restore rights lost under the Su-
preme Court’s 1988 Hazelwood deci-
sion, which gave school administrators
greater power over the content of stu-
dentpublications. Ehrenberg added that
NEOLA s policies were modified after
Hazelwood 10 allow schools to take ad-
vantage of the new powers.

Ehrenberg said NEOLA had no offi-
cial viewpoint on how much control
should be exercised over student publi-
cations.

Nelson thinks the group’s views are
clear from their policies.

NEOLA'’s generic policy would ban
any advertisements which “would be
offensive (o asignificant minority or the
majority of the community.”

As far as editorial content goes, the
policy states “issues on which opposing
points of view have been promulgated
by responsible opinion may be intro-
duced in a school sponsored publication
provided equal opportunity is given to
present each view and provided further
that the material is generally acceptable
to the community.”

Mark Goodman, executive director of
the Student Press Law Center, advised
Nelson in a letter last February that the
policy “uses language so vague it defies
interpretation.”

“I cantell you that this policy looks to
me like arecipe for confusion and even-
tual litigation,” Goodman wrote.

“Our story turned out well,” said
Nelson. Her school district is currently
developing a policy more agrecable to
students and their advisers. “It just scares
me how many others they may have sold
that package to,” Nelson said.

The company’s brochuressay NEOLA
has worked with more than 250 superin-
tendents and school boards. The
organization’s standard prices range
from $595 per section for “administra-

tive guidelines” to $4,250 for a com-
plete set of school board “bylaws/poli-
cies.”

Ehrenberg saidhe was unaware of any
problems resulting from NEOLA poli-
cies and that most school districts that
have the policies have been satisfied
with them.

Bob Foul, a journalism adviser in the
East Lansing Public Schools in Michi-
gan, said he had had no problems with
the NEOLA policy in place in his school
district. “To be honest, I wasn’t even
aware of it,” Foul said.

Although he said NEOLA has no of -
ficial stance on student publications,
Ehrenberg was willing to express his
personal vicws.

“I think review [of student publica-
tions by school administrators] is an
important part of the educational pro-
cess. In my experience, these kids need
alot of guidance,” Ehrenberg said. “Of
course, you don’t want to censor some-
thing unnecessarily but as long as it
reflects the school and is available to all
the students, you can’t let a small group
of unsupervised students have complete
control.”

Ehrenberg said the Michigan bill
“would let kids do whatever they want.
And many people are not too happy
about that.”m
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Madison

(Continued from page 8)

distributionof an issue covering a lunch-
time racial fight for fear that it would
heighten racial tensions. The newspa-
per was passed out a few hours later,
This spring, Taylor instituted a policy of
prior review after the publication of a
controversial article comparing grade
point averages of students by race.

Camosy said that a long-standing
school board policy allows the school 1o
censor only material which is obscene,
libelous or would cause a substantial
disruption of school activities.

Thiscould be interpreted as establish-
ing the paper as a public forum for
student expression — a category en-
titied to broad protection even ander the
Supreme Court’s 1988 Hazelwood deci-
sion. Hazelwood allows administrators
broad discretion in controlling the con-
tent of papers which are not public fo-
rwns.

But despite their potenually strong
legal case, Camosy said the students
were no longer interested in fighting the
school.

“This incident shows once again that
she (Taylor] just can’t be trusted. It just
isn’t worth itat thispoint,” Camosy said.
His term as adviser was already sched-
uled to end at the beginning of the 1991-
92 school year.

The editors havehanded in their resig-
nations and cumrently plan to start an
underground publication

Principal gives in on review

ARIZONA — A high school principal
dropped plans (o institute a prior review
policy at Ampitheater High School in
Tuscon last April, ending a month-long
batle for conwrol of the school’s news-
paper.

Pressure from parents, students and
the local media prompled the school
board to ask principal Mary Jeanne
Munroe to “reconsider” her decision to
examine the contents of each issue be-
fore publication.

An article in the March issue of the
Desert Gazette touched off the contro-
versy. The article questioned the effec-
tiveness of the school’s Drug Free Zone,
a program designed to reduce drug traf-
ficking on school property by increasing
police paurols and stiffening penalties
for violators.

Munroe, who said she was “appalled™
by the article, sent an “administrative
reprimand” w0 the Desert Gazette’s ad-
viser, Tony Gomez, and announced her
intentons 1o institule a prior review
policy.

Munroe claimed the article was inac-
curate and would damage the relation-
ship between the school and the local
police. She also objected to an unrelated
photograph in the same issue which
showed alcacherholding acoffcecup in
a hallway, an apparent violation of a
school rule prohibiting eating and drink-
ing in the corridors.

Asaresult of the controversy, Munroe
temporarily decided to cancel the stu-
denis’ trip to a national journalism con-
ference the following month. The de-
bate escalaled when Gomez contacted
union officials about the reprimand and
the Student Press Law Center about the
censorship issue. These actions drew
attention from the local press as well as
support for the students’ cause from
parents and other members of the com-
munity.

Shortly after the school board hearing
on the matter, Munroe was asked (o
reconsider her actions. A few days later,
the disurict released a statement saying
that “based on further analysis of the
situation she [Munree] has rescinded
thac directive effective immedialely. At

no ume has there been an intent to re-
strict the ability of student journalists to
investigate and report on issues of con-
troversy, interest or importance.”

The students’ outrage over the cen-
sorship tumed to elation when they
learned Munroe had rescinded the order,
said Jason Misner, the student photogra-
pher responsible for the controversial
photo.

“It’s hard to do better than a 100
pereent win,” agreed Jim Slingluff, the
Arizong Education Association union
official who represented Gomez in the
dispute.

Munroe refused to comment further
on her motivation in revoking the order,
saying only that she and the board had
decided thal prior review would con-
tinue (o be exercised by the journalism
adviser alone.

Gomez said relations between the ad-
ministration and the newspaper are stil
tense, indicating a potential for more
problems in the future.

“It doesn’t matter how good the pro-
gram is, or the adviser, or how many
awards you‘ve won. [t {censorship) can
alwayshappen,” Gomez said. The Desert
Gazene had received state and national
awards for its covecrage of campus is-
sues.

In the reprimand, however, Muaroe
said that “if the March 22nd issue repre-
senls journalism, then we must redefine
what that will mean at Amphi High
School.”

Asthecontroversy developed, Munroe
argued that the steps taken were neces-
sary to preserve “‘quality journglism and
accuraie reporting,” and also called for
Gomez to define his “role as the profes-
sional educator in the class.” Munroe
defended her accions as comparable to
evaluating the classroom performance
of any other teacher in the school. “Jour-
nalism is no different,” she said.

Gomez said that the best way to make
students responsible journalists was 10
hold them accountabte for their actions.
“If you don’t give students that full
opportunity to learn and expand — and
to make mistakes — that’s missing one
of the bes ways (o teach.”m

Fail 199

SPLC Report @



Drug article censored from Horace Mann paper
School’s alumni are outraged by censorship, write protest letters

NEW YORK — It was not really the
content of the article on drug abuse at
Horace Mann that caused problems, ac-
cording (o students at the prestigious
private school in the Bronx. It was thc
timing.

The article was scheduled o appear in
the school newspaper during the weekin
April when parents of prospective stu-
dents visit the school. Administrators
were less than plcased, and demanded
that the arucle be removed.

Students and faculty characterized the
article as mild and unsurprising. Editor
Emily Straus said that Horace Mann's
drug problem could even be considered
fairly minor in comparison Lo other city
schools.

But the censorship uproar atlracted
major auention at the school and in the
city. The studentscalled in support from
Horace Mann alumni, and the contro-
versy atiracled considcrable media at-
tenuon.

The problems began when the school
ordered Straus to pull the article, wam-
ing her that she could be suspended if
she refused. The student editors decided
to run a piece on censorship in place of
the drug article. But the next day, all
1,000 copies of the paper carying the
censorship story mysteriously disap-
peared. They were found in an
administrator’s office and distributed
later that day. The drug article appearcd
in the paper later in the year.

Likeotherprivale school students, the
editors of the Record had few formal
options for legally conleslingthe school’s
decision. But Horace Mann has a net-
work of powerful alumni, many of whom
still remember their own stints on the
school’s paper. When they heard of the
censorship controversy, 27 of the alumni
sent a lcuer condemning the
administration’s action.

“Whenitcomesdown toit,all youcan
o is protest,” said Simon Lipskar, the
saper’scditor in 1989 and now a student
nYaleUniversity. “Buteven thatdoesn’t
~ork unless you can bring in outside
yressure,” such as publicity and alumni
support.

Lipskar, who helped organize the
alumni letlcr, said he had no problcms
with censorship when he was editor, but
thattheadminisuration had changedsince
he graduated.

Students said they were unsure
whether more censorship problems lay
ahead, particularly since the school’s
top administrators are expectedtochange
again in the near future.

At first the school said the poor qual-
ity of the article prompted their action.
Greg Miller, dean of students, told the
New York Times the article was “‘poorly
wrilten and contained inaccuracies,”

But faculty adviser Adam Kcnner,
who agreed with the administration’s

decision w0 censor, said the contenl was
not what troubled him the most.

“Ifeltthat given the timing of this, the
(students} weren’t being sengsitive to the
needs of the school,” Kenner told the
New York Post during the height of the
controversy.

“It was scary,” Straus said immedi-
ately after the incident. “First we’re get-
ting censored. Then there was a per-
sonal threat against me and T wasn’t
allowed (o defend myself.”

“The administration is trying to
downplay the significanceof its actions,”
Lipskar said. “But it’s a case of censor-
ship, plain and simple.”®

Ben Davis adviser continues
court battle to get job back

INDIANA — Marilyn Athmann, the
former adviscr of the Ben Davis High
School yearbook, says she is relieved
now that her day in court is finally in
sight.

Athmann says she wasremoved as the
Indianapolis high school’s adviser two
ycars ago because she refused 10 yield to
school administrators in a battle foredi-
torial control. She filed suit in April,
claiming the school’s actions violated
her First Amendment rights. A prelimi-
nary hearing before a fcderal judge was
o be held in August.

The conflict began in 1987, when
Athmann says the student editors of the
yearbook fought to rewain control of a
yearbook sprcad on the football team’s
state championship despitepressure from
the administration o allow the school’s
athletic deparunent 1o produce the
spread.

At the end of the 1989 school year
Athmann was removed from her posi-
on as yearbook adviser, but was al-
lowed to continue tcaching English
classes at the school.

Administrators say she wasreassigned
because she failed o maintain discipline
in her journalism classes, was unwilling
0 coopcratc with the advisers of the

school ncwspaper and sports magazine,
and was guilty of insubordination and
flagrant disregard for authority. The
officials also maintain that they never
demanded control of the yearbook
spread.

Athmann says she was fired because
she siood up for her students' First

‘If we win this case, it will
give everybody a shot in
the arm.’— Marilyn Athmann

Amendment rights. She says she wants
her job back, and she is wifling to go to
court for it

A group of parents, Ben Davis alumni
and joumnalism advisers has raised over
$25,000 to cover Athmann’s legal fees.

“My [former] editor has a baby now,”
Athmann said, explaining how long the
controversy has gone on. “Most cases
like this don’t get pursued just because
of the ume it lakes.”

But Athmann believes this is a cause
worth [ighting for, despite the time and
cxpense involved. “There are so many
good advisers leaving the field becaunse
they thinkit's just not worth it. If we win
thiscase, it will give everybody a shot in
the arm."' R
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S tudent journalists met with mixed
results in their continued push
forstate frecexpression laws designed
(o restore rights lost under the U.S.
Suprcme Court’s 1988 Harelwood
decision. Two bills dicd in siatc leg-
istanures over the summer, but two
other states still seem likely (o pass
legistation before the end of the year.

In Hazelwood, the cournt ruled that
under many circumstances the First
Amendment docs not protect school-
sponsored publications from ccnsor-
ship by high school admunistrators.

California, Colorado, lowa and
Massachusetts have laws which ef-
fectively counteract the Hazelwood
ruling by setting up statutory protec-
tion for student expression. Tweaty-
one states have considered free press
legistaton since Hazelwood. [Liscom-
mon(orsuchbills
to be introduced
and defcated scv-
eralyearsinarow
before finally
passing.

The  unex-
pected death of
the Indiana bill
at the end of the
legistative ses-
sion disappoinied
many. The bil
passed the slate
House of Repre-
scatativeson Feb.
11 by amargin of
84-16. Suppon-
¢rs werc optimis-

It’s (Almost)

The Law

Student free expression bills continue to inch towards
passage in state legislatures around the country

uc that the bill would gamer similar
levels of support in the Senate. Indiana
High School Press Association (|HSPA)
Directar Terry Vander Heyden charac-
terized the bill's chaace of passing as
close to "'a surc thing.”

But the bill faliered in the last days of
the legislative session. [t was attached
10 1wo different picces of legislation.
The (irstone failed due 10 the absence of
aquorum when legislators stalked out of
the Scnate in an unrelated quarrel. The
second bill failed when the Scnate ran
out of umc at the end of the session.

The bill will bereintroduccd next ycar.
Rep. Hurley Goodall (D-Muncic), Lthe
original sponsor i the House, has said
he should have no problem geuting it
through the House a sccond ume. The
bill will be introduccd in the Scnate first
this ime, and Wendy Kruger and David

D states that have passed bills
. stales that have bills pending

Adams.co-chairsolthc fHSPA s leg-
islauve commitice, planned to mect
with key members of the Scnaie Judi-
ciary Committee during the sumimer
and carly fall.

The Indiana bill would have re-
quired school districts © adopt writ-
tcn policy guidelines protecting stu-
dent press rights. It would also have
provided school administrators im-
munity from fiability in civil actions
against swdent publications.

New Jersey activists were rewarded
by a rcsounding viclory in the stle
Assecmbly on June 10. Gov. Jim Florio
has said he will sign the bill once it
passesthe Senate, whichitisexpected
10 do later Lhis fall.

The cndorsemen of the state prin-
cipals’ associaton was instrumental
in gewing the bill through, John
Tagliareni of
the Garden
State Scholas-
e Press Asso-
ciation said.
The principals
initially op-
posed the bill,
but agreed 10
support it af-
(cr a compro-
misc was
rcachedon the
issuc of prior
rcview. Asecc-
tion of the bill
prohibiting
(See LEGISUA-
TION. Page 18)
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CAMPUS CRIME

Uncovering

Cover-up

ver the last four months, it appeared as if

everyone in govermment from local o

national, from legislative to judicial, from

senators to cabingt secrelurics — was grap-
pling with the issue of campus crimc.

It all started with a federal court ruling in Missouri,
which forced Southwest Missouri Stite University 1o re-
lcase campus police reports to Traci Baucr, then editor in
chicf of the Southwest Standard.

Since then, a state court in Arkansas has handed down a
similar ruling, the U.S. Scnate has passed a bif) that would
allow collcges and universities o disclose police reports,
the U.S. Department of Education has urged the inroduc-
tion of legislation to prevent schools [rom covering up
crime incidents on campus, and more than a half-dozen
stalc legistatures around the nation have passcd or are
considering bills 10 help the campus media gel more access
to cnme information.

Needless to say, the tide secms to be turning in favor of
the camipus media.

These recent developmenls are
a decided change of tck for Lthe
crime record disclosure move-
menL Before the Bauer case, col-
lege ncws outless, free-press ad-
vocicy groups and thosc con-
cemied about campus safcty cen-
tered their encrgies on crime sta-
tisucs legislation, which require
colleges to annually report what crimes have occurred on
their campuses. Spearhcaded by the Pennsylvania-based
organization Sccurity on Campus, this baile was all but
won last year when Congress passed the Siudent Right-to-
Know and Campus Security Acl.

‘The current push has changed the focus from annual
statisucs 1o daily reports, and has centered on the Family
Educational Rights and Privacy Act (FERPA), a 1974 law
which the Education Deparunent has conunucd o assert
prevents universilies from relcasing crime reports to the
media.

The fight 10 gain access to the daily crime reporls on
cwmnpuses has also been fought on several fronts, from the

From the White House to the
statehouse, it was a busy summer
in the crime information arena,
and the campus media made
major gains on all fronts

White House 1o the statchouse. Campus media advocates
sce the change of focus as the “next logical step™ in the
movement 1o make the public better aware of what is
occurring on college campuses.

“A wally that there were 100 muggings [on a campus]
overaycear is not as useful as information saying there were
16 crimes in the last two days,” said former Harvard
Crumson scnior editor Joshua A. Gerstein, who authored
legislation this spring i Massachuselts 1o open campus
policc books 1o the public. (Se¢ STATES, page 14.)

Although (he outlook for the campus media appearss
promising, there are still several hurdles to be cleared
before cemplete access can be achicved. Key develop-
ments in the next few months will occur in the U.S.
Congress where no fewer than five bills would affect
campus crime information.

Of two possible bills that would amend FERPA to allow
the rclcase of crime reports, one ntroduced by Scn. Tun
Wirth (D-Colo.) has alrcady passcd the Senate, The other
planned legisiation, which ik a liile broader in scope and
was proposed by the Educalion
Deparunent, js stll awaitng ac-
uon, (See EDUCATION.page 13.)

Scn, Joseph Biden's (D-Del.)
Violence Apgainst Women Aci
(Senate Bill 15), which could re-
strict the media’s access to sexual
assault reporis, was approved by
the Scnate Judiciary Commitiec in
July, and congressional sources said the bill should move
to the floar before classes begin in September.

The Campus Scxual Assault Victim's Bill of Rights Act
{House Bill 2363), which was introduced in May by Rep.
Jim Ramstad (D-Minn.) and could also have an cffect on
how sex crimesarc reported, has been ref erred to the House
Posi-Secondary Education Subcommitice and no action is

expected until this lall.
The Women's Equal Opportunity Act (Senate Bill 475),

which would add sexual assaulls 10 the list of crimes
schools must report annually, is in the Senawe Judiciary
Commilice, but movement on the bill, introduced by Sen.
Robert Dole (R-Kan.), is not expected any time soon.l
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Education Dept. makes an about face
AGENCY PROPOSES CHANGES IN BUCKLEY AMENDMENT,

BUT CONTINUES CURRENT ENFORCEMENT THREAT

‘ ~ ASHINGTON, D.C.—Thebattleover

the disclosure of campus crime reports came to a boil this summer,

culminating in a dramatic 180-degree turn around by the Department

of Education on the controversial Buckley Amendment, which may

lead to a federal law that could help
student journalists gain access to police
records.

The Buckley Amendment, officially
known as the Family Educational Rights
and Privacy Act (FERPA), prohibits
universities from releasing student edu-
cation records to the-public, but many
colleges have used the statute to with-
hold crime reports, claiming that the
reports fall under the category of “edu-
cation records.”

After a Missouri federal judge ruled
in March that crime reports were not
education records, the Education De-
partment filed an appeal of the case. In
addition, during the trial Education of-
ficials sent notice to more than a dozen
universities that they could lose federal
funding if they released police reports
1o the public and the media.

But after several months of intense
pressure and criticism by security advo-
cates, student media organizations and
Congress, the Education Department
made an almost complete reversal in
July, announcing that it would intro-
duce legislatuon to exempt [aw enforce-
ment records from FERPA and would
withdrawitsappeal in the Missouri case.

The depariment stopped short of a
complete policy change, however, stat-
ing that until the bill passes through
Congress and is signed by the president,
it will still advise universities to with-
hold police reports from the public.

“The law is still the law,” Education
spokesman Jim Bradshaw said.

The move by Education was hailed
by student media organizations, but their

praise was tempered by the fact that the
shift came only after the department had
been backed into the corner by the courts
and by Congress.

The department’s hand was forced
when Sen. Tim Wirh (D-Colo.) an-
nounced in June that he would propose
an amendment to the Senate’s omnibus
crime bifl which would exempt crime
reports from FERPA when they are also
subject to state open records laws.

The amendment was unanimously
added o the crime bill by the Senate in
June, and the crime bill passed the Senate
overwhelmingly in July. But in what
appeared to be a move 1o steal credit for
the initiative 1o change FERPA away
from Wirth, the Education Department
announced its proposed legislation the
same night the crime bill passed.

I both bills are passed by Congress,

whichever one is signed last by President -

Bush supercedes the other and becomes
the law.

From the student journalist’s stand-
point, the Education Depannment’s pro-
posed bill is more all-encompassing and
would allow for greater access on more
college campuses than Wirth's bill,

The Colorado senator’s proposal only
makescrime reportsexempt from FERPA
where they arealso subject to state open
records laws, which could feave public
universities in some states and most
private universities outside the reach of
the exemption.

Education’s bill would make campus
law enforcement unit reponsexempt from
FERPA in all 50 states and would allow
private colleges and universities to re-

lease them as well,

But beyond these semantics,the moves
in all three branches of the federal gov-
emment can only mean good news for
the campus media.

“Campus crime is a growing problem
that not only threatens the safety of that
community, but hinders the education of
our students,” Wirthsaid in a speech on
the Senate floor. “Releasing the infor-
mation [in crime reports] playsa role in
protecting the pubic safety.”

All the action on the federal level was
instigated by the federal court ruling in
Missouri. In the case, Bauer v. Kincaid,
the editor in chief of Southwest Mis-
souri State's student newspaper, the
Sowhwest Standard, filed suit against
her university for crime reports that the
school had claimed were unreleasable
under FERPA.

U.S. District Court Judge Russell G.
Clark ruled that FERPA did not cover
campus crime reports, and if it did the
law would be unconstitutional.

“If FERPA imposes a penalty for the
disclosure of student security and crime
reportsproduccd by a non-commissioned
campus law enforcement unit, FERPA
creates an irrational classificationin vio-
lation with the equal protection compo-
nent of the due process clause of the

Fifth Amendment,” Clark wrote in his
(See EDUCATION., page 15)
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More states
pass campus
crime bills

By continuing to adopt
open records and crime
statistics laws, state
legislatures are making
reporters’ jobs easier

ven though the federal govern-
E mentpassedalawrequiring all

colleges to make crime statis-
tics public last year, state legislatures
around the nation have not let up in their
effort to fight campus crime and to make
information on the Lopic available (o the
public.

Initially, the passage of the federal
Student Right-to-Know and Campus
Security Act appeared o be stymieing
attempts in statehouses to acton campus
crime problems, and recent dcvelop-
ments in federal courts, the Department
of Education and the U.S. Senate in the
crime information arena have taken the
focus off state legislatures.

But recent initiatives in several states
have given the federal law more teeth
and have attempted to give the student
press even more access (o crime data.

Arguably the most significant step
was taken by the Massachusetts state
legislature. A bill requiring security de-
paruments at all colleges and universi-
ties in the state to maintain public logs
detailing arrests, crime reports and re-
sponses (o complaints was signed into
law in July by Gov. William Weld.

House Bill 1585, which was the brain-
child of fonmer
Harvard Crim-
son sentor edi-
tor Joshua A.

Gerstein, swept

through the state

Senate and House of Representatives
this summer, receiving unanimous ap-
proval in both houses.

Gerstein, who drafied the bill and re-
cruited Rep. Robert H. March (R-Nor-
folk) to sponsor it in the legislature, said

-

that pushingfor access to police blotters

and reports in state legislatures may be |

the “next logical step™ in the effort to
force campus police to be more forth-
coming.

He said the push for the federal crime
statistics bill was a good first step, but
noted that these statisocs ase often of
litte use to daily newspapers.

*“The usefulness of that information is
very limited — it’s just a raw nuinber,”
he said.

Texas state legislators may not have
been as ambitious as their counterparts
in Massachuselss, but a bill signed into
law by Gov. Ann Richards in June does
help strengthen the federal law passed
last year. House Bill 43, which faced
litte opposition, requires alf colleges
and universities in Texas Lo report crime
statistics to the state annually.

Governor's
office spokes-
man Brad Wi-
liams said that
the federal law
had a hole that
allowed schools that donotreceive gov-
emment funds to escape the slatute's
reach. The new state law will plug that
hole.

“There were crimes on campuses that
weren’t being reported,” Williams said.
“There can now be an accurate count of
what crimes occur on all college cam-
puses so potential students know what's
going on. Obviously the governor
thought that was a good idea.”

In Oklahoma, state legislatures gave

student journalists a tool with which to
gain access Lo campus crime reports, but
may have done so inadvertently. House
Bill 1536,

which was ap-

proved by the

governor in

June, officially

makes all uni- N

versity security departments public agen-
cies, which would make them subject o
the state open records law.

“Campus police departments formed
by private institutions of higher educa-
tion pursuant to this act shall be deemed
to be public agencies in the State of
Oklahoma,” the statule states.

Rep. Ray Vaughn (R-Edmond), who

pushed for the requirement to be in-
cloded in an end-of-session omnibus
bill, said its intention was 1o give cam-
pus departments more power to do their
job.

*“The main purpose was to give them
police authority,” Vaughn said, and not
to allow more public access to police
records.

He declined to comment on what ef-
fectthe law would have in regards to the
Oklahoma Open Records Act, but clearly
campus police would now fal) under the
scope of the act, which describes law
enforcement agencies as “any public
body charged with enforcing state or
local criminal laws and initiating crimi-
nal prosecutions.”

The open records act, one of the more
liberal in the country, requires all law
enforcement agencies 10 “make avail-
able for public inspection™ a slew of
documents, including arrest records,
conviction information, warrants, po-
lice logs and jail registers.

Other states have had more difficulty
passing campus crime acts. After sev-
eral fits and starts, the New York state
legislature was forced (o table Assem-
bly Bill 6049 because state budget de-
bate dragged out until the end of the
session.

Although New York already passed a
campus crime
statistics law,
the billhasbeen
somewhat inef-
fective because
there is no way
to enforce it. The new bill, which was
introduced in March by Assemblyman
Neil Kelleher (R-Troy), would impose
fines up to $10,000 on institutions that
did notreporttheircrime swatisticsannu-
ally.

According to David Little, an aide o
Kelleher, the bili passed the Senate, but
the Assembly never was able toconsider
the bill because itsimply ranout of tme,

He said that the Assembly will be
holding a special session in the fall to
address bills that we re pushed off by the
stale budget haggling and that KeHeher
is hoping the bill will pass then.

Another bill inroduced by Kelleher
in January is still stuck in the Assembly
Higher Education Committee. Assem-
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bly Bill 2667 would require colleges o
repont all felonies to local police agen-
cies and provide quarterly reports to the
state, but the bill will probably not be
acted on in the special session.

In Missouri, Sen. Pat Danner (D-
Smithville) introduced a sweeping bill
that would require all colleges not only
10 reportcrime
statistics, but
also 1o enact a
comprehensive
security policy
and [o sepacate
all law enforcement records from aca-
demic records so that the public and the

media could gain access to them.
Senate Bill 425 passed the upperhouse
of the state legislature, but then got stuck
in the House Education Committee.
According to Debbie Mullallay, an aide
to Danner, the bill got through the com-
miltteeat the end of the session, butit was
too late to get on the senate's calendar
before the summer recess. She said
Danner intends to reintroduce the bill
during the legislature’s next session,
New Jersey's three-year-old attempt
10 get a crime statistics act on the books
does not have as promising a future as
the Missouri and New York bills and
may be about to die yet another inauspi-

cious death. Thecurrent legislation, Sen-
ate Bill 1776 which was introduced over
a year and a half ago by Sen. Raymond
Zane (D-Sa-

lem), has been

stuck in the

Senate Educa-

tion Commit-

tee for months

and it appears it will stay there.

Betty Krass, an aide to Education
Chaimman Sen. Matthew Feldman (D-
Teanec), said that the commiuee will
take no action on the hill because “it’s
already been covered by the federal
law.”®

Pending cases could hit FERPA

Court battles in Kentucky, Arkansas could be decided by year’s end

Two court cases that could have an
important impact on the ongoing battle
overcampuscrimereportsarestll in the
process of being litigated, but decisions
could behanded down in both as soon s
this fall.

In Arkansas, a
Fayetteville attor-
ney has filed a free-
dom of information
lawsait in federal
court on behalfofa
34-year-old
womman who claims
she was raped by
several University
of Arkansas ath-
letes.

The suit, filed by
Doug Norwood,
asks the court to
force the university
to comply with his
request for copies
of police reportsre-
garding alleged
sexual assaults and
crimes involving

Despitepresenting acopy of the Bauer
v. Kincaid decision with his lawsuit,
Norwood said U.S. District Court Judge
Franklin Waters ruled that he conld not
rule on the matter because of “lack of
federal jurisdic-
tion.”

Norwood has
filed an appeal of
the ruling with afed-
eral appeals courtin
St. Louis.

“I have had other
judges here, state
judges, tell me that
they felt the federal
judge was just
wrong,” Norwood
said.

The automey said
thatheis not overly
concerned with the
ruling because he
feels he will win if
the freedom of in-
formation case is
taken to a state
court. In April, an

athletes on campus
during the past five
years.

Norwood said the university cited the
Buckley Amendment as the reason it
couid not release full reports.

judge adopted the
Bauer ruling as precedent to force South-
em Arkansas University to tum over
police repons to the school’s student
newspaper.

Arkansas state count |

“IfTlose,I'ljusttake it tostate court,”
Norwood said. “If T win, the schoo! wiil
probably appeal it to the U.S. Supreme
Cowrt”

In the other suit, the Louisville Cou-
rier-Journal filed a complaint against
Murray State University in Kentucky
state court last year after the school
denied one of its reporters copies of
records kept by the campus public safety
office, citing the Buckley Amendment.

Although little has happened in the
case since its filing in April 1990, the
newspaper’s attorney, William Hol-
lander, is in the process of writing up a
motion that would end the case, forcing
the school 1o tum over the records. He
said he is optimistic about his chances of
successH

Education .

(Coruiruted from page 13)
sion.

“Now the public will get to know
if they’re sending their students to a
safe place,” said Steve Gamer, one -
of the lawyers for Sowhwest Stan-
dard editor Traci Bauer. “We think
the majorimpetus for the legislative
retreat by the Depanment of Educa-
tion was Traci's suit.”

“(The Deparunent] just needed a
strong push, which was Traci’s suit,”
Gamer added.m
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Church v. State

Can schools restrict the distribution of religious publications on
campus without violating students’ First Amendment rights?

tudents sceking permission 1o distribute independent

publications on school grounds have recently run into
anew version of the familiar administrative brick wall —
the wall separating church and state.

In several cases around thecountry, high school students
have confronted school regulations prohibiung the distri-
bution of religious pamphlets on campus. While the
studcnts argue that such content-based restrictions violate
thew First Amendment rights, school of ficials say the rules
arc necessary because the constitution forbids government
establishment of religion.

Sevcral of these cases have reached the courts, and for
the most pant judges have resolved the conflict betwoen the
two conslitutional guaranices in favor of the studcnts.

In addressing the policies on religious publications, the
courtshave issuedrulings whichcould have broader impli-
cations for all non-school-sponsored publications, includ-
ing underground newspapers. Counts have considered
such mauers as the constitutionality of prior rcview by
school administrators and the appropriateness of content-
based restrictions when applied © non-school-sponsored
publications.

Last May, a federal court in Pennsylvania suuck down
a school disurict policy that barred any non-school writen
material “that prosclytizes a particular religious or politi-
cal belicf.”

In Stouerback v. Interboro School District, \he coust
ruled thar “‘such restnictions stunt the growth of budding
citizens and budding minds and are invalid abscnt a legiti-
mate constiutional justification.” (See INTERBORO, page
17.)

“There's this myth that any kind of religious ¢ xpression
by students runs afoul of the separation of churchand state.
That’s not what the law says,” said Michael Considine, the
auomey for the student, Scott Stotterback. ““Allowing
students o express their views is not the same Lhing as
sponsoning those views.”

These cases are panicularly important in light of the
Supreme Court’s 1988 dcecision in /azelwood School
District v. Kuhlineier, which gave school administralors
sweeping control over the content of many school-spon-
sorcd publications.

Incidents of censorship have been on Lhe rise since the
Hazclwood . In many schools, independent publications
may become the only avenuc left for free expression.

In dcaling with underground publications, the courts
have focused on two major issucs: whether schools them-
selves arc public forums for swdcnt expression and whether
administraiors should be allowed to review Lthe publica-

tions prior 1o distLribution.

Several courts have held that school hall ways are limited
public forums, placing sirict limits on the government's
right 1o control studcnts’ personal expression there. Some
courts have even ruled that the hallways' forum status is
irrclcvant, and that independent student cxpression on
campus is always enntled strong constitutional protection.

Afcderal court in Colorado, however, took the opposing
view last April. In Hemry v. School Board of Coloradp
Springs School District the judge applied the forum
analysis and determined the school hallways were not a
public forum. The court ruled that the schoo! did not
violated the students’ First Amendment rights by barring
the distnibution of a religious newspaper.

“The purpose of the school hallways is o facililate the
movemeniof students’ beiween classrooms, not o provide
aplace for a spcaker to set up his or her soap box,™ the judge
wratc.

The court ruled that the school’s policy was not a
content-based restriction but merely a time, place and
manner restriction consistent with the school’s mission.
Allowing anyone to distribute publications in the hallways
could tum the school into a “three-ring circus”, the court
gaid. (See COLORADO. page 18.)

Were this view 10 be more widely adopied by other
courts, it could present a threat toall underground publica-
lons.

As it is. most courts still look to the Supreme Court's
1969 Tinker v. Des Moines]nde pendent Community School
District ruling that students do not shed their rights to First
Amendmentprotection at the schoolhouse gate. The Coun
did not consider 8 forum analysis in Tinker, but it did rule
that students’ personal expression was entitled to broad
constiwlional protection.

Counshave reached differentconclusionson the issue of
prior review. The most recent decision was the Sth U.S.
Circuit Court of Appeals judgment in the 1988 Burch v.
Barker casc, in which the court said prior revicw of non-
school-sponsored publications was unconstitutional.

In the /nterboro case, (he district count struck down a
particular prior rcview policy — but did not rule out the
possibility that a permissiblc policy providing strict ime
limits for action and procedures for appeal might be
devised.

Litigation on the issue of religious distribution is cur-
rently pending in severad jurisdictions around the country.
These cases could have far-reaching cfTects on all student
journalists. |
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Judge Strikes Down Restrictions on
Non-School-Sponsored Publications

PENNSYLVANIA — Another federal
district court has ruled that allowing
high school students to distribute reli-
gious literature on campus does not vio-
late the separation of church and state.

Scout Slotterback, a 16-year-old stu-
dent, sued the Interboro School District
afier he was forbidden to pass out reli-
gious pamphlets in the school hallways
and cafetena.

Thecourtrejected the school district’s
argument that its policy restricting reli-
gious and political expression on cam-
pus was necessary to preserve the edu-
cational environment and to avoid gov-
emment establishment of religion.

“A public secondary school environ-
ment is not fully ‘educational’ where
students’ personal intercommunication
is restricted to particular issues,” Judge
Joseph L. McGlynn wrote in
his May decision in
Slotterback v. Interboro
School District,

No. 90-2559 (E.D. Pa. May
14, 1991) (WESTLAW No.
1991WL92972).

The judge also ruled that
high school students would
notinterpret the school’s tol-
erance of smdent religious
expression asan endorsement
of religion and thata content-
neutral distribution policy
would more effectively pre-
serve the separationof church
and state.

Judging the contentrestric-
tions to be overbroad and fa-
cially invalid, the court held
that non-school-sponsored
publications distributed by
students should be entitled
full protection under the
Tinkersiandard regardless of
whether the school intended
to open its hallways as a pub-
lic forum for free expression.
The Tinker standard, based
on a 1969 Supreme Court

decision, aflows school officials to re- |

strict only material that would cause a
substantial disruption of school actvi-
ties or invade the rights of others.

The Court refused to determine
whether the distribution of the pam-
phlets would acwally cause material and
substanual disruption of school func-
tions. A trial date has not been set to
decide (hal question, and Sloterback's
lawyer indicated that an out-of-court
seuttement might be reached before the
trial.

Slotterback began distributing gospel
tracts in the halfways of Interboro High
School during the fall of 1989. Teachers
and administrators testified that they
were concermed the disributions would

disrupt school activities, and eventually |

referred Slotterback (o the principal.

Lul V0
=3 "'.‘r.;‘\‘ .
R
<ty

Principal Nicholas Cianci, alter con-
sulting theschooldistrict’s auomey, told
Slotterback that he would be allowed to
distribute the pamphlets only twice dur-
ing the remainder of the school year,
immediately after school near the exits
from the building.

Slouerback and his parents believed
these conditions were unseasonably re-
strictive so they contacted attorney
Michael Considine of the Rutherford
Institute, a group that provides freelegal
counsel in frcedom of religion cases.

Within a few months, the school dis-
trict adopted new guidelines for non-
school-sponsored publications. Thenew
policy set up a formal procedure for
prior review and barred the dissemina-
tion of any non-school written materiat
that “proselyuzes a particular religious
or political belief.”

Considine called this
policy “alitle lessrestric-
tive than communism.”
Slouerback amended his
complaint, askingthat the
court declare the new re-
strictions unconstitu-
tional.

The court did exactly
that, striking down both
the contentrestriction and
the prior review proce-
dure.

The school district
argued that schodl hall-
ways are not public fo-
rums that have been
opened up for student ex-
pression. Asaresult, they
said, administrators
should be allowed to con-
tro] the type of material
distributed on campus in
a manner consistent with
the purpose of the forum.

The student’s attor-
ney asserted that the hall-
ways are a limiled pubtic
(See INTERBORO, pagel8)
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Interboro

(Continued from page 17)

forum and students’ personal cxpres-
sion should be protected from content-
based restrictions.

The court agreed that the hallways
were a limited public forum, but ruled
that the forum analysis was ultimately
irrelevant, Regardless of the forum sta-
tus of the school, the judge held that
student expression is protected because
citizens going about their business in a
place they are entitled to be are pre-
sumptively entitled tospeak their minds.

The court noted that the forum test is
only applicable when state action or
accesstostate property is involved, point-
ing out that the Supreme Court had not
even considered a forum analysis in the
its 1969 Tinker ruling.

Courts which have applied the forum

analysis to factually similar cases have
usually determined that school hallways
and cafeteriasare limited public forums,
butjudge McGlynn alsoreferred to sev-
eral other cases which have not used the
forum test.

Up until the Supreme Court’s 1988
Hazelwood decision, school-sponsored
newspapers had generally been viewed
as limited public forums entitled to pro-
tection under the Tinker standard. The
Supreme Court ruled in Hazelwood that
for school-sponsored publications, only
those that had been designated as public
forums by policy or by practice would
be entitled to extensive First Amend-
ment protections.

As long as protection of non-school-
sponsored publications is contingent on
the forum status of the area in which

they are to be distributed, their protec-
tion could be jeopardized by a court
ruling that high school campusesare not
public forums,

The/lnterboro decision extends sirong
protection to student expression regard-
less of whether or not the school intends
to make the campus a public forum.

The court also declared the Interboro
School District’s prior review policy
invalid. While the court did not rule out
the possibility of prior review com-
pletely, it did declare unconstitutional
any policy which gives school officials
“unbridled discretion to suppress pro-
tected speech in advance” or places no
“time limits or other procedural obliga-
tions on school officials to ensure that
speech is suppressed only briefly and for
significant reasons.”H

Colorado judge upholds distribution restrictions

Federal court rules that ban on religious newspaper does not violate student rights

COLORADO — A federal district court has upheld a
Colorado Springs school’s ban on the distribution of reli-
gious pampbhlets in school hallways.

Inapreliminary decision last April,the judgeruled that the
school had not violated the Wasson High School students’
First Amendment rights by prohibiting the distributionof the
religious newspaper /ssues and Answers because the hall-
ways were not a public forum.

Allowing the students to distribute /ssues and Answers
would force the school to allow other organizations the same

privilege and could be “devastating” to the school environ-
ment, the judge said in his decision in Hemryv. School Board
of Colorado Springs School District , 760 F. Supp. 856 (D.
Colo. 1991).

The students are continuing to distribute the papers on a
sidewalk outside the school pending the final outcome of the
case.

Afulltrialisscheduled for November 25, but the students’
attorneys said that a settlement may be reached before
then .|

Legislation

(Continued from page 11)

administrators from reviewing material
prior to publication was removed, but
the bill contained no language condon-
ing the practice.

The bill, sponsored by Assemblyman
Anthony Impreveduto (D-Hudson),
passed the Assembly bya vote of 47-19.
The bill passed out of the Senate Educa-
tion Committee in July and is expected
to be voted on by the full Scnate before
the end of the year.

Hearings on the Michigan legisla-
tion, thc only other bill that could still be
enacted this year, arc tentatively sched-
uledforearlyfall,according toan aide to

Rep. Lynn Jondahl (D-Okemos), the
bill’s sponsor.

Cheryl Pell, executive director of the
Michigan Interscholastic Press Asso-
ciation, said superintendent and school
board associations have already begun
lobbying against the bill.

Legislation was introduced in New
Hampshire forthe first time this spring
and was passed by the Senate, despite a
negative recommendation from com-
mittce. It was later voted down by the
House Judiciary Committee.

The bill, modeled after the Iowa law,
was drafted in response to a censorship
incident at Central High School in
Manchester, New Hampshire Civil Lib-
erties Union Director Claire Ebel said.
The principal at Central shut down the

newspaper after the student editors re-
fused to repeat a public apology for an
editorialcriticizing ateacher. (See Spring
1991 SPLC Report.)

Sen. Burt Cohen (D-New Castle), the
bill’s sponsor, urged state legislators to
adopt the bill to honor the 200th anniver-
sary of the Bill of Rights, which will be
celebrated this December. “This is the
right time to send a message to our
future leaders, students now in high
schools, that our freedoms as defined by
the Constitution are alive and well,”
Cohen said in a speech on the Senate
floor.

Ebel and Cohen said they planned to
keep reintroducing the bill unul it gets
through. The next time it may be intro-
duced is January 1992.8
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Libel suits can be scary and costly for any student
publication, but many are avoidable

Lis probably the scariest tele-
phone call a student journalist
can getL
It usually comes from sub-
jects of stories, or, on occasion,
their lawyers, and iLs purpose is Lo
inform a reporter that the ncwspa-
per is going to be sued for libel.
The fear of this call often keeps
reporters up all night the day before
acontroversial story i8 going (o run
in the morning's paper. And the
fears are nol unwarranted. Just this
summcr, for cxample, The Stylus,
the swdent newspaper at the State
University of Ncw York at Brock-
port, shelled out $28,000 o a for-
mer student — the final sewle-
ment of a $200,000 _—
libel suit ag-

the weekly newspaper. (See STYLUS,
page 20.)

*[l's a litigious society,” noted Srylus
altomey lan Mackler. “Everyone is su-
ing cveryone.”

But many libel sujts are avoidable.
According to Lee Levine, 8 Washing-
ton, D.C..-bascd libel lawyer, a basic
knowledge of libel Jaw and somc com-
mon SENS¢E can prevent sensilive slorics
from landing a stdent ncwspaper in
courL

Levine pointed 10 onc campus daily
which had been sued for libel three
umcs in the course of three or four
years. Since Levine gave the paper’s
staff a seminar on the basics of the law

scveral ycass ago, they haven't been
sucd once, he said.
According 1o Levine, who has

ing a suit.”

“ifcircumstanccs permit, Lry 1O give
the subject of a story an opporturniity
to comment.” he addcd.

if a story has alrcady run, Levine
said that simply dealing with a com-
plaint “professionally and with cour-
tcsy” often can avoid a suit as well.

“[t's pretty well documented in
most libel cases that a large percent
could have becn avoided with intelli-
gent fielding of complaints before
they mushroom inwo litigaton,” he
said. “Too often, swdents ignore oe
blow off somecone who called Lo com-
plain.”

Most imporantly, however, Lev-
inc said a brief scminar or primer for
ancwspaper staff on the basics of the
law, "justtoheighten people’saware-

ainst performed similar services for e ness.” cian be the best defensc against
University of Pennsylvania’s  the chance of getting sued.

| \593 Daily Pennsylvanian, the Uni- “If you are aware of the issues, it's

cO versityofMaryland’s Diamond-  not that hard o writeclean stories thit

?‘(,O back and the University of don'tcompromise editorial content,”
5@9?» Virginia'sCavalier Daily,the  he said.

casicst thing a reporier can But fometimes cven the best re-

% 3 1,\.4'?' doistry tobe fair. Whether  ported story wrilten by the faircst

92 Og@"’ thatmcans contactingsev-  reporter can bring on the lawyers. At

¢ WO <0 c cral sources o confirma  Pace University, for cxample, a dean

-22 &\;05 2 fact or simply phoning  sued the school's bi-monthly student

?51 w\?_(‘ﬁ the person the articlc  newspaperovera story which quoted

¢v . o) 5% QP_C%XOV‘ is about 10 get their  a former assistant dean accusing her

€O <, QE‘,‘?‘ QYLX v&C S sidc of thestary, the  of forcing him 10 resign. The dean

sBEGER | OF ﬁf&gg‘%f’ lawyer said it is  soughtSSmillion from the paper, but

3 SXJ\:\?:S‘S"%_OV‘ Wb OX\_Q t ﬂegio“‘ “onc of thc key dropped the charges in Junc. (See

CAN et L OF ,‘\S_il PRa things in avoid-  PACE, page 21.)8
3. ‘(S‘S RV SRS - 22 eS —
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Yearbook sued over
crime report story

ILLTNOIS — A former student at Eastern Ilinois University
who was acquiued of fabricaung an assault report to police
filed a $15,000 libel suit in March against an editor of the
school’s yearbook for writing a story that “falsely stated [she]
committed a crime.”

The student, Corina Grissom, was arrested by Charleston
police inJanuary 1990 and charged with disorderly conduct for
allegedly reporting a crime that never occurred. She had told
police in November that she was knocked unconscious by a
man who had followed her into her campus apartment.

The Warbler, Eastern INinois’ yearbook, published a{eature
on campus security that reported that Grissom’s story “fell
apart” and had been a hoax.

“ A jointinvestigation by the University and Charleston City
Police revealed that the Nov. 2 attack Grissom reported never
happened,” the story stated.

But a month after the yearbook was distributed in April,
Grissom, who was a freshman at the time, was cleared of all
charges by a state Circuit Court judge whoruled that prosecu-
tors “had not proven their case beyond a reasonable doubt.™

The suit, filed both in state Circuit Court and thestate's Court
of Claims, charges that Grissom’s “reputation and good name
has been damaged” by the story, and adds that she has “been
caused grievous mental suffering and humiliation.”

Stephanie Cruse, a yearbook editor and author of the anicle
entitled “Fearing the Unknown: Fabricated assaults and thefts
prompt safety for students,” is charged in the suit with wilf-
fully, maliciously and recklessly disregarding the truth,

Helen Ogar, Cruse’s attorney, said she has moved for the
suits in both courts to be dismissed. Under Ilinois law, em-

(See WARBLER, page 2/)

Stylus pays out $28,000

Part of libel suit settlement with former student

NEW YORK — The stu-
dent newspapcer at the State
University of New York at
Brockport agreed in May to
pay a former undergraduate
$28,000 because a story it
ran incorrectly reported he
was fired from his job at a
campus fast-food restaurant
due 10 “sexual harassment-
related charges.”

The former student, Ger-
ald E. Lum, filed a $200,000
libel suit against The Stylus
newspaper in stale court in
March 1989, charging that
the weekly paper “acted neg-
ligently and with recklessdis-
regard to the truth” when it
ran a story about him and
another student fired from the
Off the Tracks restaurant.

The newspaper's editors
later said that they had only
spoken to one person about
the allegation and eventually
admitted the story was incor-
rect, butdenied that they had
violated any libel
laws.

“The statements
...werebelieved to
be true and accu-
rate when published,” the
newspaper claimed in court
papers. “Any acts, stalements
or communications [by the
paper] were done without
malice toward {Lum and]
with an honest and reasona-
bly held belief in the truth of
the facts upon which they
were based.”

But Ian Mackler, an attor-
ney for Brockport’s student
government, said the paper
decided to pay the $28,000
settlement after Supreme
Court Judge Richard D.
Rosenbloom ruled in March
that there was enough evi-
dence o proceed with a jury
trial.

“It was not good report-
ing,” Mackler said.

The story, which ran on
the 10p of the front page of
the Nov. 30, 1988, editon,
acwally focused on another
man, Nkuma Uche, who had
approached Srylus reporters
to discuss accusations of
sexual harassment brought
against him after his firing
from the restaurant.

While talking about his
case, Uche also discussed the
circumsances of Lum’s dis-
missal, which appeared only
tn the last paragraph of the
story.

“Former Assistant Man-
agerJerry Lum worked with
[restaurantoperator Beverly]
Bernstine for about six
months,” the story reponed.
“He was fired on sexual har-
assment-related charges,
Uche said.”

Alterthe story ran, Sandra
Coates-Mason, executive di-

te Stylus

rector of the Faculty Student
Association, which operated
the restaurant, wrote a letter
Lo the paper stating “for the
record” that Lum’s(iring was
“totally unrelated o sexual
harassment.”

The paper ran a correction
and retracuon in its next is-
sue, but in the swit Lum
claimed that the damage had
alrecady been done.

“[The story] has caused
considerable mental anguish
and emotional distress,” the
complaint stated. “(It has]
affected (Lum} socially,
physically and his ability to
obwain employment since its

(See STYLUS, page 21}
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Former dean
drops libel

charges at Pace

NEW YORK — A former dean of stu-
dentsat Pace University has dropped her
libel claims against the school’s news-
paper that were part of 2 $40 million
lawsuit against the New Morning and
Pace administrators, a university lawyer
said.

The charges against the bi-monthly
newspaper stemmed from a front page
article and a page-four editorial cartoon
in its December 6, 1989, issue, which
alleged that the former dean, Maryanne
DiMarzo, was behind a push to oust a
popular administrator.

A state trial cown judge ruled in De-
cember that the suit had enough merit to
go o trial. The newspaper’s atiorneys
were in the process of appealing that
decision, claiming thatthe “writlencom-
ments regarding [DiMarzo were] state-
ments of opinion™ and therefore not ac-
tionable, when in June DiMarzo decided
todrop the claims againstNew Morning.

“[DiMarzo’s] counsel became more
reasonable and realized there were no
actionable wviolations on these (libel]
counts,” said Lawrence B. Gormley, a
lawyer for the university. Gormley added
that DiMarzo is still pressing counts
apainst university administrators unre-
lated to the story in New Morning.

The complaint — which listed the
paper, its editor and its faculty adviser
among the defendants — was sceking

One of the libel claims stemmed from this cartoon.

&5 million for libel because it claimed
the paper had published the story “with-
out regard for the trath and without first
appropriately invesugating the actual
facts.”

The article centered around an inter-
view with a popular administrator, for-
mer Assistant Dean for Swdents Robert
Heywood, who had recently resigned.
Heywood was quoted as saying he felt
that DiMarzo was behind a push to force
him (o resign.

“Ifeel she [may havebeen]threatened
by my success with the students,”
Heywood was quoted as saying. The
story also reported that “more than one
source™ had stated that Pace’s president,
William G. Sharwell, “may have taken a
special interest in Heywood’s rcsigna-

tion” because he is a family friend of
DiMarzo's.

The cartoon, which ran on the edito-
rial page, satirized this relationship,
showing DiMarzoasking Sharwell, “But
godfather, howare we going to getrid of
Heywood?”, 1o which the president re-
sponds, “Don’t worry —I'll give him an
offer he can't refuse!”

In the suit, DiMarzo charged the news-
paper with “maliciously intending to
injure, defame and destroy the good
name and reputation of [DiMarzo] ...
without regard for the truth or appropri-
ately investigating the factssurrounding
(the] dismissal of Assistant Dean
Heywood."” The suit also called the car-
toon “ethnically libclous.”

(See PACE, page 24)

Warbler

(Contineud from page 20)
ployees of the state cannot be sued in
Circuit Court. Ogar said she has argued
that Cruse is a state employee since
Eastern 11linois is a state university, and
has therefore asserted that the Circuit
Cowst has no jurisdiction in the case.
At a hearing in July, a Circuit Court
judge ordered that Cruse be interviewed
to find out if she can qualify as a state
employee.
The suit filed in the Court of Claims is

only against the university, and Ogar |

said that she has argued a university
cannot be held responsible for what a
student publication prints.

“Under the First Amendment, col-
leges can’t conurol what goes into the
yearbook, so they can’t be held respon-
sible for what it says,” she said.m

Stylus

(Continued from page 20)
publication.”
Lum's attomey, Howard Cohen, con-
tended throughoutcoun proceedings that

the two reporters, three editors and fao-
ulty adviser named in the suit were irre-
sponsible in their handling of the story,
saying that the fact the newspaper made
no atempt to verify the information
about his client constituted “gross negli-
gence.”

“Mr. Lum would have been willing to
come forward, but they didn’t ask)”
Cohcn said in court.

Newspaper attomeys asserted that
there is no obligation for a reporter to
call Lhe subject of a story 1o either con-
firm or deny information, but in the end
chose to scutle rather than go to trial @
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The lederal Freedom of Informa-
ton Act and state open rccord laws
can be someof the most uscful tools
inastudent journalist's arsenal. But
far Loo olten, reporters do not know |
how 10 use the laws to get informa- |
tion, or worse yet, do not even know |
the laws cxisl.

indispensable for re-
porws, particularly al
newspapers of public
schools. These

state agencics and are
typically subject 10
these “sunshine laws.”

Although ecach
slate’s law s differ-

nalists access 10a wide
range of documents,
from budgets w0 po-
lice reports.

State open records laws can be !

The Freedom of
schools are, afler all. fnformation Act and
state open records
laws are often the
most useful, and
ent, most allow jour- [east used, tools in a
student journalist's
arsenal.

Your right of access
to government records and meetings
is not only important — it’s the law

valc schools is the federal FOI act,
passcd in 1966, This statuete allows
joumalists to request documents
from agencies in the excculive
branch of the federal govermment

Almost all colieges and universi-
lics, public and privatc, receive fed-
cral money, whcether 1t be for re-
scarch or student financial aid. The
government agen-
cics that provide
these funds must,
with only a few ex-
ceplions, provide
copies L0 journalists
of alldocuments they
have concerning
these grants. All it
1akesisa formal writ-
1en request.

At Harvard Uni-
versily, forexamplc,
the Harvard Crim-
son received dozens

In recent months,
forexample, courts and government
officials have ruled that these Jaws
afford journalists access 10 presi-
dential candidaies’ resumes al Ari-
zona Slate University (see PUBLIC, |
page 26),10 animalrescarch propos- |
als al the Univessily of North Caro-
lina¢see UNC,page 23).andeven o |
student government notes and ran-
scripts al the University of Oregon
(see OREGON, page 25.)

Of more usc 10 newspapers al pri-

of pages ol records

| conccming its schools rcsearch
| costs, a controversial topic of late.

But becausce the newspaper feels the
government is Ulegally withholding
some relevantdocuments, ithas filed
suit 10 forcc disclosure. (See CRIM -
SON., page 23.)

The Student Press Law Cenler
providcs frec advice on how 1o use
both the federal FOL act and state
open record and opcn mccling
laws. B

Court grants
paper access
to 3 teachers’
arrest report

MICHIGAN — A state circuit court
judge awarded a Grand Rapids newspa-
per access to a police report of the arrest
of three public high school teachers in
Zeeland after the teachers had sued to
prevent the document’s disclosure.

The teachers had been arrested for
allegedly performing homosexual acts,
showing pomographic moviesand serv-
ing alcohol at a party atended by a
minor.

The Grand Rapids Press, a profes-
sional newspaper, and & parents group
requested a copy af the report after the
teachers pled guilty toonly misdemeanar
charges, and the felony counts of “acts
of gross indecency with another male
person” and “exhibit[ing], to a minor,
sexually explicit performances” were
dropped.

In order to prevent the allegations
from going public, the three teachers
sued to halt the release of (he report,
ciling their right to privacy and charging
the allegations were untrue.

But in a nine-page opinion, Circuit
Judge Calvin Bosman asserted that “the
public is harmed when public records
are suppressed and the workings of the
government are kept secret” and ruled
that the 100-page document be released
10 the newspaper.

“(The teachers) werearrested for seri-
ous charges with approval of a magis-
trate,” Bosman wrote.

“Certainly the public has a valid and
significant interest in @rying to under-
stand how and why privale citizens are
validly arrested for serious felony
charges but never brought (o trial on
those charges.”

As 1o the teachers' right to privacy
claim, Bosman ruled that the eachers
“do not have a Constitutional right o
privacy protection” when alleged crimi-
nal conduct is involved "regardless of
whether a conviction resolts."m
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Crimson sues HHS for research records

MASSACHUSETTS — Harvard University’s student news-
paper filed suit against the U.S. Department of Health and
HumanServices in June,charging thattheagency has withheld
public documents regarding research funding for Harvard.

In a suit filed in federal court in Washington, D.C., The
Harvard Crimson claims that HHS failed to release several
documents that the newspaper requested under the Freedom of
Information Act.

The suit, which was filed by PublicCitizen Litigation Group
onbehalfofthe Crimson,asksthe court to

charged the government, but not near the scale Stanford has.

Crimson staffer Joshua A. Gerstein, who is coordinating the
suit for the newspaper, said that the withholding of the docu-
ments is particularly unsettling in light of theserecent revela-
tions.

“The government has had some serious problems with this
over the past 10 years,” Gerstein said. “Their claim that they
have to keep this quiet is a very specious one. They’re coming
from a very strange angle.”

According tothe complaint, the Crim-

order the documents’ release. AN SERY, son filed its first FOI request in January,
The records sought by the newspaper ' ,&\3“ G X3 asking for all records related to indirect
are documents related to Harvard's indi- L ) cost rates since October 1987. But be-
rect research cost rate, which the school ‘? g/ cause HHS iscurrently negotiating a new
negotiates every four years with the gov- : indirect cost rate with the university, they
emnment through HHS. ',':' dcclined to release the papers saying dis-
Indirect research costs are money uni- " closure“could harmthedeliberative proc-
versities and private corporations bill the 3, ess.”
government for maintenance and admini- ‘1‘;‘ In an effort to get around this exemp-
stration of federally-funded research. ‘if‘. tion, the paper filed a second request in
These costs usually include such expenses &"d 0 February for all documents before Octo-

as heat, electricity and administrative per-
sonnel.

A controversy erupted about these costs when a Congres-
sional subcommitteerevealed this spring that Stanford Univer-
sity had mischarged the government approximately $200 mil-
lion. The money, which was billed as indirect research costs,
went to pay for, among other things, the refinishing of the
school’s yacht and building a shopping center near Stanford’s
campus.

Congress has begun an investigation of more thana dozen of
the nation’s top grant receivers, including Harvard, to see if
similar misspending has occurred. Preliminary findings have
revealed that several schools, including Harvard, have mis-

ber 1987 and appealed the denial of the

first request. Both of these were denied,
but an appeal of the second request did prove fruitful. Accord-
ing to Gerstein, HHS released “about 80 pages” of documents,
but he said the records contained no specific information and
were not helpful.

“Asaresult, [the paper] still does not have any of the records
containing the factual bases for the 1987 rate agreement, nor
any factual information relating to the current negotiations,”
the complaint states.

Theresa A. Amato, one of the lawyers at Public Citizen
handling the Crimson’s case, said a ruling in the case will have
“broad legal implications” in the area of FOI law .l

UNC must open animal test data

State appeals court orders release of research grant applications

NORTH CAROLINA — The state

searchersto protect their privacy and the
privacy of their staffs,” Lewis wrote for
the three-judge panel.

Despite the fact that names can be

Court of Appeals ruled in January that
the University of North Carolina at
Chapel Hill must release documents re-
lating to the use and care of animals in
scientific research to the public.

A suit againstthe university was filed
in January 1989 by Students for the
Ethical Treatment of Animals, a volun-
teer student organization that wanted
information including the justification
for using animals in experiments and
steps taken to minimize pain and dis-
comfort — information that must be
included in every research proposal.

The university had argued that the
information contained in the research
applications is confidential and must be
protected to insure the safety of the
researchers. Bul the appeals court, in a
unanimous decision written by Judge
John B. Lewis, ruled that the informa-
tion SETA was seeking would not jeop-
ardize the researchers safety.

Lewis added, however, that informa-
tion such as the names and phone num-
bers of researchers, which are also in-
cluded on applications, need not be re-
leased and should be blacked out.

“We are sensitive to the needs of re-

blacked out and patentable information
can still be withheld, SETA’s lawyer,
RaleighattomeyDouglas A. Ruley, said
the ruling was a big victory for the
organization and for the public’srightto
know.

“If you look at the redacted docu-
ments, you'd see that about 98 percent
of the information now has to be dis-
closed,” Ruley said. “We felt very good
about the decision.”

A lower court had ruled that the uni-
versity did not have to release such in-
formation because making the docu-

(See UNC, page 25)
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U. Georgia
suit seeks
disciplinary
records

GEORGIJA—While many of the recent
swdent press battles have focused on
whether the Buckley Amendment ap-
plies to campus crime reports, attention
at the Universily of Georgia in Athens
has turned to the question of the law’s
impact on student organization disci-
plinary records and hearings.

Jennifer Squillante, editor in chief of
the The Red & Black at the university,
and her newspaper filed suit in July in
Fulton County Superior Court. The suit
alleges that the university has viotaled
the First Amendment, the Georgia Con-
stitution and the Georgia Open Megt-
ings and Open Records acts by denying
the paper access Lo meetingsand records
of the university’s Organization Court,
which conducts procesdings and im-
poses disciplinary measures when a stu-
dent group violates student organiza-
tion regulations,

Officials of the university claim the
federal Family Educational Rights and
Privacy Act (FERPA),commonly called
the Buckley Amendment, justifics their
denial of access to the meetings and
records.

Squillan(e’s suit is the first case dcal-
ing with the question of whether the
Buckley Amendment applies to meet-
ings and records of a student organiza-
tion judicial body at a state university.

The lawsuit was filed after student

“SEE NOEVIL....,.. HERRNOEVIL ... PRINT No \?.VIL”

newspaper reporters tried to autend an
Organization Court hearing on alleged
hazing at two university fraterities.

Atone hearing in May, Squillante and
aRed & Black reporter were waiting for
the hearings to begin when they were
told that the hearing was closed to the
public.

At another hearing later that month,
three Red & Blackreporters were asked
to leave after members of the Organiza-
tion Count voted (o close the hearing to
the public. Before leaving, reporter
Patrick Flanigan stated for the record
that the Red & Black opposed the clos-
ing of the hearing to the public and that
the action violated the state Open Meet-
ings Act.

Squillante then wrote a letter to Wil-
liam B. Bracewell, the university's di-
rector of the Office of Judicial Pro-
grams, which supervises the Organiza-

tion Court. In the lenter, she asked for
access to all hearings, meetings or pro-
ceedings of the court and all documents,
records and other data relating to court
operations, including incident reports
that form the basis of chargesfiled against
student organizations.

The university’s Office of Legal Af-
fairs denied her request on the ground
that the incident reports and transcripts
of hearings fall within the Buckley
Amendment’s definition of “education
records” because they contain person-
ally identifiable information relaing to
individual students.

While the letter did not specifically
address the issue of access to the coun'’s
hearings or proceedings, the letter de-
nied Squillante’s request by implica-
tion, according to the lawsuit.

The lawsuit contends that the public
and news media should have access (o

Pace
(Continued from page 21)
Despitecoming under heavy fire from
Italian-American groups on campus and
in the community, the newspaper stood
by the siory and the cartoon and has
since won awards at two college press
competitons forissues that included the

DiMarzo coverage.

“The article was not and did not pur-
port to be a factval rendition of Mr.
Heywood's dismissal,” said Grace C.
Guiffrida, the paper’s editor and the
story's author, “It was a forum in which
hie could present his version of events,*

She also noted that she is Sici han and

added that the “cartoon was nothing
more than a caricatured expression of
Mr. Heywood's version of his dis-
charge.”

The suit also claimed that an April
Fools® Day satirical edition was “de-
signed to injure her and was cruel -
ward [DiMarzo).” B
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Organization Court proceedings because
it operates as an agency acting under
authority of a state body, is established
pursuant 10 the board of regents of the
university system ang the court’s hear-
ings result in official action.

The court operates in a quasi-judicial
fashion, much like a court of law. Stu-
dents who call themselves “justices”
hear testimony to determine guilt or
innocence based on “clear and convinc-
ing evidence,” administer oaths, offi-
cially summon witnesses to attend hear-
ings, interpret university policy and grant
fundamental rights such as the right to
retain counsel or to remain silent at the
hearing.

The court also renders decisions and
sentences, which can be appealed to the
state’s superior courts. In addition, the
requested documents, even though pre-
pared by students, are kept for use by a
university office.

Squillante’s attorneys argue that the
Buckley Amendment does not apply.
The attorneys contend that the Organi-
zation Court records are not “education
records” because they contain only in-
formation about organizations’, and not
individuals', violations of university
policy.

Although the specific violation may
be based on an individual member’s
activities, that behavior is not related to
the member's perfarmance in an aca-
demic setting and, as such, the records
are not covered by the disclosure restric-
tions in the Buckley Amendment,
Squillante’s attomeys claim.

Squillante’s atorneys have filed a
motion asking the court for arestraining
order that would prevent the university
from denying the newspaper access (0
the heanings and records.

A hearing on that motion was ex-
pected to be held by the end of the
summer. B

g A CCESS gy

State orders U. of Oregon student
gov't to make probe data public

OREGON — The state attorney
general’s office ruled in May that the
University of Oregon’s student govern-
ment is a public body and ordered it to
release transcripts of interviews con-
ducted as part of an intemal investiga-
ton to a campus magazine.

The magazine, conservative monthly
Oregon Commentator, filed a petition
with the state Justice Deparunent after
the school’s student government, Asso-
ciated Students of the University of Or-
egon (ASUO), refused to release com-
plete transcripts and notes they had col-
lected during a month-long investiga-
tion of a high-ranking student govem-
ment official.

The ASUO had released documents
with substantial partions blacked out,
but Commentator editors claimed that
the withheld information — which in-
cluded derogatory statements about the
official and evaluations of those who
were interviewed — was essential to
determining whether the investigation
was handled properly.

The controversy started in January
when the head of the Black Student
Union came to an ASOU meeting to
complain about the actions of Mike
Colson, then head of the student
government’s Incidental Fee Commit-
tee, & body which allocates funds o
student groups. The charges against
Colson were relatively minor, and the
government took no action on them.

Two weeks later, however, the
ASOU’s recording secretary reparted
that the portion of the minutes dealing
with the complaint had been altered and
much of the discussion about Colson’s
actions had been deleted. The ASOU

UNC

(Condirued from page 23)
ments public would expose “trade se-
crets” and would violate the school's
right to academic freedom.

The appeals court overtumed the
ruling, stating that the four research
proposals SETA wanted contained no

trade secrets and noting that the U.S.
Supreme Court had recently rejected
similar academic freedom arguments.

“What type and how many animals
are going t0 be used in a particular
research project isnot a rade secret,”
the appeals courtruling states, “nor is
whether surgery is going to be
performed.” W

conducted an investigation, and found
Colson guilty of tampering with the
notes,acharge Colson continues todeny.

Colson charged that the investigation
was politically motivated and demanded
the ASOU release all documents related
to the inquiry. The documents that were
eventually released concealed the iden-
tity of many of the interviewees and
blacked out comments about inter-gov-
emment relationships.

The ASOU held that these comments
were exempt because they revealed per-
sonal information about stadents and
because the interviewees had been told
their statements would be confidential,

But the state Justice Department rul-
ing, written by the Attorney General’s
Special Counsel Pamela L. Abermethy,
saidthe ASOU must release all buta few
“highly inflammatory” comments be-
cause it is a public body.

“The power of Lhe university'srecog-
nized student government ... makes that

| govermment a ‘governing body’ subject

tothe Public MeetingsLaw,” Abernethy
said.

Abemethy said that the “inflamma;
tory™ statements could be withheld be:”
cause they met arequirement in Oregon
law that information need not be dis-
closed if it may *“canse harm to the
public interest.”

But she said that none of the other
information in the documents could be
exempled as confidentiat and ruled that
none of the information fell into the
“Personal Information Exemption” ,of
Oregon law.

According to articles in th@Q
university’s daily newspaper, The Or-
egon Daily Emerald, the uncensored
documents shed no new light on the
scandal, but did reveal that Colson's
relatjonship with other government of-
ficials had been strained before the con-
troversy broke.

In the documents, one former govern-
ment official said Colson “‘uses powerto
manipulate people,” while a current
member said he was ‘“sly” and

“manipulative. "R
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Public searches at public universities

ARIZONA STATE FORCED TO RELEASE RESUMES OF

PRESIDENTIAL CANDIDATES

ARIZONA — Public colleges and

universities must release the names and qualifications of all finalists in

a presidential search, the state Supreme Court ruled in March. The

Arizona Board of Regents, the agency that oversees all state colleges

and universities, had sought (o keep the
names and resumes of candidates for the
presidency of Arizona State University
under wraps, claiming that those most
qualified for the job often need their
candidacy to remain confidential.

But in the ruling, state Supreme Court
Judge James Cameron wrote that final-
ists forfeited their confidentiality rights
by actively seeking the position, adding
that “the public had a legiimate interest
in the names of persons being seriously
considered for an important position.”

Regents spokeswoman Barbra
Wissmann said that her agency had
wanted all the names to remain secret
during ASU’s 1989 search becausesome
candidates held positions at other uni-
versities and could be subject to damag-
ing repercussions if their employers
leamed they were seeking another job.

“The ones that you really want are the
ones who don’t apply for the job, the
ones that you recruit,” Wissmann said.
*“Usually they are the ones who are com-
fortable where they are and are success-
fulatwhat they aredoingand don’t want
to risk the political pressure that would
come [if their candidacy were made
public].”

Two Phoenix-area newspapers, The
Arizona Republic and The Mesa Tri-
bune, had sought the names and resumes
of all 256 people who were originally
considered for the post vacated at the
end of the 1988-89 academic year by J.

Russell Nelson, and a lower court had
originally granted them the request.

But Cameron, writing for the 4-1 ma-
jority, ruled that the agency could with-
hold the names of candidates in the
original pool because state law allows
privacy where disclosure “might lead to
substantial and irreparable private or
public harm.”

‘“Prospects did not necessarily know
that they had been nominased by others
and might desire confidentiality,” he
suated in his opinion. ‘‘Publicity aten-
dant to searches in the past had some-
times proven detrimental to the search
process, resulting in lesser-qualified
persons applying for the position.”

Because of the mixed verdict, both
sides claimed victory and neither will
appeal the case any higher.

“The opinion left a litde something
for everyone,” said David Bodney, a
lawyer for the newspapers. “The infor-
mation the press most wanted was what
the Supreme Court granted. For that
reason the press can rightfully call it a
victory.”

“Substantially, the large lists of can-
didatesare meaningless,” Bodneyadded.
“The narrow list of finalists, aslong asit
is big enough, is not meaningless.”

But Bodney, who is now editor of the
Phoenix weekly The New Times, said
the fact the papers were not awarded
agtorneys fees by the court may prove o
be an even more severe blow.

“That was the biggest loss the media
suffered,” Bodney said of the atomeys
costs ruling. “If the press has no likeli-
hood of prevailing on attomeys fegsin a
case like this ... the freedom of informa-
tion law is rendered almost moot ”

He added that the decision may have
achilling effect on news agencies, forc-
ing them to think twice before they go to
courton a freedom of information issue.

“Unless reporters and their publishers
know there is some likelihood they witl
be reimbursed when government agen-
ciesmisbehave as badly asthey did here,
they will not go to court,” Bodney gaid.
“In a perfect world, an appellate court
would have punished, not rewarded,
that behavior.”

But Regents spokeswoman Wissmann
disagreed with Bodney, saying the board

‘had not disregarded the law in an “arbi-

trary and capricious manner” and there-
fore was not responsible for atomneys
fees.

She added that she docs not feel the
ruling will prevent news organizations
from pressing freedom of information
cases in the future A
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cnsorship on the college and graduate school
level tends to be a litle different than its
incarationin high schools. ltoficn appearsin
the form of a*“democratc™ publicaiions board,
madc up of studcnts and faculty, thie decides
to pull a slory in a campus newspaper because of s
“responsibility” as the paper's “publisher.”

Orit is pressure applicd on a publicalion adviser 10 stay
away fromsensitive issues or risk losing hisor her position.

Someumes it is cven legs overt At the Hasungs School
of Law, for cxample, the administration ordercd an audit of
the school's weckly newspaper after it ran articles and
editorials critical of campus officials. The demand for the
audit came despite the fact that the paper received no school
(unds,and no other student groupshad becnasked to submit
to similar scruuny. (See HASTINGS, page 28.)

In whatever form it comes, censorship of student publi-
cations at public colleges and vniversities is unconstiy-
tional, and fedcral and state courts have repeatedly ruled
that these student journalists are enttled 10 the same rights
as their profcssional counterparnts.

Publication boards and student governments have been
held to the same limitations as administrators. A Nebmska
fedcral count ., for example, ruled in 1987 thai a publicaions
board cannol “regulate or direct the content”™ of a student
publication without running afoul of the First Amendment.

Rcporiers at privatc universities, however, arc not en-
tiled o the same rights, but often can elicit other (orms of
help in their battle against censorship. Calling a profes-
sional ncwspaper reponer Lo do a story on the dispute, for
example, can oficn bring public pressure on a school W
back off ils decision 1o censor.

The SPLC has a ncw publication focusing on the impact

In its different forms, censorship continues to rear its
ugly head at colleges and graduate schools

of the Supreme Court's 1988 #azelwood decision on col-
lege press rights. Recent coun decisions are included. The
Hazehwood and the College Press packet is available from
the SPLC for 3.

Other ncws on the college front
= A two-year-old suit in which ancwspaper advisercharged
he was demoted and denied tenure because e allowed the
paper to run controversial stories was scitled out of court in
July. Terms of the agreement were nol released.

Philip Iset, a former associate journalisin professor of at
West Texas State University, filed a suitagainst the univer-
sily claiming school officials violated his free expression
rights when they ousted him from his position as adviser to
The Prairie und as head of the joumalism department.

“I stancd feeling pressure 10 run non-controversial sto-
rics and omil controversial letiers (o the cditor,” Isclt said
ai the ume of the suiL. Under the terms of the seitlement. no
onc involved in the case could comment for the record.

» An unusual case involving the U.S. Department of Labor
and the yearbook at towa Suale University was also ce-
solved this summer.

The regional branchof the Labor Deparunent had charged
The Bomb with not complying with federal minunum wage
standards in paying s student workers.

Accarding 1o adviser Janct Terry, the yearbook restruc-
lured the way it paid students, now giving them monthly
stipends instcad of hourly wagcs, and the department has
backed off. But the yearbook was fincd about $8,000, and
Terry said editors may sue to get the money back.

Labor Department policies suite that college students
who participatein “activiticsgenerally recognized as extra-
curricular are gencrally not considered 10 be employees”
who would be subject to minimum wage laws.l
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Former editors sue Hastings Law

Two charge law school administrators with retaliating for bad press

CALIFORNIA — Two forrner editors
of alaw school weekly newspaper filed
suit against their alma mater in May,
charging law school of ficials with using
the state bar admissions process (o re-
taliate against them for critical editorials
and articles they had written.

In the more than 100-page complaint
filed in state Superior Court, James P.
Ballantine and Christina A. Dalton
charge Hastings School of Law with 16
separate violations, including depriva-
tion of free press rights, and claim that
school administrators acted “wickedly™
in “retaliation w the articles published
by the student editors” in the Hastings
Law News.

The dispule between the school and
the two editors, who graduated from
Hastings in May, began early last year
when the Law News ran an article

firm, but not before the administration
locked the newspaper’s olfices and the
new editors were forced to publish an
underground edition.

But in the meantime, Ballantine, who
had been editor in chief of the paper, and
Dalton, a former copy editor, were re-
fused admittance to the state bar —
despite the fact that they had passed the
bar exam — because Hastings refused Lo
cerlify their “moral fitness.”

After conducting an independent in-
vestigation, the California Bar Associa-
tionadmitted the two, buttheirsuit states
that the “false and misleading informa-
tion” about their moral {itness “will re-
main permanently in their files with the
State Bar for the rest of their profes-
sional careers in California™ and claims
they therefore deserve compensation.

Ballantine said the California bar has

apolicy of keeping all materials filed by
a law school in a candidate’s dossier,
whether or not they contain ervors.

“They said the school can file an
amendment to their report, but the school
has refused to do that,” he said.

Hastings spokesmanTom Debley said
he could not comment on any specific
allegations, but asserted that the school
will be vindicated if the case proceeds
through court.

“We do feel that the actions by the
college will be found to be proper once
we undergo judicial review, if it comes
o that,” Debley said.

Although, under Califomia faw, the
two students can seek only unspecified
damages, Ballantine said that he has
beentold by attorneys knowledgeable in

this field that, if victorious, the students
(See HASTINGS. page 30)

critical of the Hastings Board
of Directors and two editori-
als calling for the dismissal

Detroit drops counts against reporter

of the school’s general coun-
scl.

Afer the articles ran, the
administragon informed the
editors that thcy were begin-
ningan auditof the Law News
and asked the paper to wm
over financial records to the
school. The editors refused,
noting that they receive no
funds from the college and
charging that the audit was
motivated by the bad press.

“We feel that the timing of
events here,” the editors
wrote in aletter to the admin-
istration, “creales an appear-
ance of ‘singling out' that
gives us serious concems ...
in regard 10 journalistic con-
tent and the First Amend-
ment.”

After several months of
often confrontational nego-
tiations, the newspaper in

MICHIGAN — Detroit
city prosecutors dropped
all charges against a
Wayne State University
student newspaper re-
porter who had been ar-
rested while covering an
anti-wardemonstration in
January.

Brian Bell, an assistant
news editor of T he South
End, was apprehended
along with 14 protesters
outside a military recruit-
ing office during a raily
against the Persian Gulf
War.Hehad been charged
with several violations,
including incitng a riot,
which is a felony.

Bell’'s attormey, Dan
Penning, said he rcached
an agrecment with city
lawyers to drop the

“1 said, ‘Look this is ri-
diculous to try this case after
the other protesters were ac-
quitted,”” Penning said.
*“They acquiesced.”

Bell said that aithough he
isrelieved to have the crimi-
nal case against him dropped,
he iscurrentlylooking for an
auorney o help him file a
civil suit against the city in
federal court.

According to police and
news accounts of the inci-
dent, Deputy Police Chief
James Younger told a crowd
of approximately 400 pro-
testers that their demonstra-
tion was illegal aboutan hour
after picketing had begun
because ralliers were using
profanity and blocking traf-
fic.

Approximately 10 officers

crowd did not disperse.

Although Bell said he is
not currently sure exactly
what charges he will file
against the city in his civil
suit, he has publicly ac-
cused officials of singling
him out because he was a
reporter.

“The city of Detroit is
not very friendly to report-
ers,” Bell s2id. The Detroit
News has also asked the
police deparumnent toinves-
tigate a separate incident
involving twoof its report-
ers at a rally, News offi-
cials said.

“Youngerordered me ar-
rested ... knowing I was a
working member of the
local media,” Bell wrote in
a opinion piece. “Student
joumnalist or professional,

September 1990, then under charges in June after the in riot gear, backed up by 25 this sets [a) dangerous pre-
new editorship s'ub miticd (o 14 protesters were fonnd | more policemen, werecalled | cedent for the press
an audit by an éutsi de innocent in May. in 10 make arrests after the | everywhere.”l
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Catholic school paper
pulls abortion editorial

WISCONSIN — The student newspaper at Marquette Uni-
versity was forced to pull an abortion-rights editorial when the
school’s publication board ruled that the paper could not Lake
a stance on the issue.

According to Scheryl Johnson, adviser to the Marquette
Tribune, the paper had planned an editorial page forum with
approximately six opinion pieces both forand againstabortion.

To accompany the feature, the editorial board voted 6-1 in
favor of running an unsigned editorial supporting a woman's
right to abortion. Johnson said she informed the Catholic
university's student publication board of the plan, “which is
my job,”andthe boarddecided tohold an cmergency meeting
on the issue.

The board — which is made up of four representitives from
the newspaper, a Jesuit representative and three at-large fac-
uity members — allowed the paper to run the forum, but forbid
the editorial board o take a stance either pro or con.

*“[ think the perception is that even if it is a student publica-
tion, for the editorial board to submit an unsigned editorial [it]
would seem 100 closely tied to the administration,” lohason
said. “Everyone would say, ‘Oh look, Marquetle is coming out
for abortion.””

The adviser said that student editors agreed to abide by
publication board rulings before they assume their posts, and
(See MARQUETTE, page 30)

 CENSORSHIP o

College president
sets review policy

NEwW MEXICO — Student
editors of a newspaper at a
small intcrnational private
junior college in Montezuma
were farced to submit a tran-
script of an interview (o the
institution's president for
editing after the president
threatencd to withhold fund-
ing if the paperpublished the
interview.

Ted Lockwoad, president
of Armand Hammer United
World College of the Ameri-
can West, a school which
bringstogetherstudents from
67diffcrentcountries o “pro-
mote the cause of interna-
tional cooperation,” said he
feels he has the right to cen-
sor stories of The Phoenix
that he considers harmful to
the school.

“Someone has to exercise
thatpower,” Lockwood said.
“I guess the students figure
the administration is being
autocratic. But in cases like
that, you bet I am.”

The controversy began
when Phoenix teporters in-
terviewed K. DonJacobusse,
then adean of the school, and
planned (o run a transcript of
the interview in a question-
and-answer format.

Lockwood demanded he
edit the piece before it ran,
charging that the students had
asked loaded questions and
Lthat the article wasa *‘charac-
ter assassination.”

“The Phoenix s1afl envi-
sions itself as great muckrak-
ers and writing important
exposés,” Lockwood said.
“But this is not something
The Phoenix is expecied to
do.”

Mohan Ambikaipaker, the
newspaper’s editor, said
Jacobusse wasunpopularand

had been accused of being
inaccessible, not relating to
students and (aculty and be-
ing dishonest.

“T he P hoenix siaf ffelt that
the newspaper was a relevant
andproperplace to talk about
(Jacobusse's) performanceas
a dean,” Ambikaipaker said.
“Students were angry. There
were poslers about the dean
around. We wanted (o make
the paper credible and see
whatofficial dcbate wecould
generate.”

The editors eventually al-
Jowed administrators to edit
the interview andran a leuter
by Jacobusse alongside the
article. Their coverage in the
issue included an editorial
which called the dean “a topic
of controversy since his se-
lection last year, a process
which was long and prob-
lematic.” They also ranasur-
vey (hat rated Jacobusse’s
perfonmancea4.04onascale
from one to seven.

Jacobusse is stepping down
as dean, largely due 10 the
Phoenix anticles, Lockwood
said.

Ambikaipaker said the
press in his homeland of
Malaysia has no freedoms,
adding that the situation at
the school is “like Nirvana
compared (o back home.”

But, he said, “If one
preaches something, but
leaches something else, it
may be detrimental for a per-
son from an authoritarian
society.”

The president has since
agreed o let students develop
guidelines and set up a re-
view board, but he has main-
tained the right to censor
material he considers
harmful.m
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Police seize Daily Student photogl"aphs

State judge orders Indiana University photographer to turn overs pictures of local riot

INDIANA — In the dark hours of the
moming on Apnl21, 1991, ariot broke
out at the Varsity Villa apartment com-
plexin Bloomington. Accordingtocouort
documents, hundreds of people swarmed
through the area following an annval
festival nearby. The mob overturncd cars
and chanted “set it on firc” and “flick
your bic.”

Police arrived at the complex
within minutes, pouring in from
the Indiana University stadium
parking lot dressed in full riot
gear.

The police were not the only
ones who rushed (o the scene.

tigative arm™ of the police would cause
the public to lose confidence in the press
and reduce press aceess (o informauon.

“lt’s very imponant thal both the po-
licc and thc media play scparate roles.
That’s what the First Amendment is all
about,” said David Adams, Lhe
newspaper’s adviscr.

The judge denicd Schulz’s motion,

‘Police and the media play
separate roles. That's what the

First Amendment is all about.’
David Adams

Schullz’s attorney pointed out that in
other cases involving unpublished pho-
ographs, appeliate cournts have ruled
that altermative sources {or the informa-
tion must be exhausted before the press
can be subpoenaed, but the judge was
not convinced that the identities of the
rioters could be obtained in any other
way.

The judge ruled that under the
Indiana shield law, which pro-
tects confidential sources,
Schultz’s photographs were aot
privileged because they involve
no informaden oblained io con--

Adviser fidence.

Student photographer Richard
Schultz captured the riot on f{ilm, taking
80 photographs including 10 of people
overturning a car. Schultz normally
works for the campus yecarbook, but he
sold one of the photographs to the /ndi-
ana Daily Student, where il was pub-
lished.

Prosecutors ordered Schuliz (o hand
over the photographs a fcw days later,
Backed by the Daily Siudent, Schuliz
filed a court motion Lo challenge the
subpoena.

Schultz said he was fighung the order
because tuming the press into an “inves-

saying thc pholojouralist’s work was
not privilegcd under the U.S Constitu-
tion or the Indiana shicld law,

The coun relicd on a 1972 Supreme
Courtruling in Branzburg v. Hayes that
the First Amendment did notafford pro-
(cclon o a journalist who wanted W
withhold information on confidential
sourccs from a grand jury investigation.

Some courts have recognized a lim-
ited First Amendment privilege for re-
porters based on this decision, but the
judge in this casc disagreed with that
interprelation.

Schultz decided not to appeal
the court’s ruling because his lawyers
advised him his chanees of winning were
not very good, Adams said. Indiana’s
shield lawis considcredfairly weak, and
Adams said the outcome “‘definitely
could have been different in another
state.”

Schultz has since tumed the photo-
graphs over Lo prosecutors.

“I'm glad we went through the pro-
cess,” Adams said. “1 think they [the
prosecutors] thought there would be no
resislance from a swdent newspaper,
but we gave them a good sirong fight "®

Marquette

(Continued from page 29)

Nancy Armour, the editor in chicf of the
paper, agreed to pull the cditorial after
consuling with sl members.

“It’s obvious (hat writing an cditorial
coming out in favor of the right (o an
abortion is going (0 cause problems,”
Armnour said.

This wasnot the first time the Tribune
has become embroiled in a controversy
on the issue. In November 1989, an
abortion-rights advertiscment published
inthe paper led to the firing of a business
adviser, the suspension of two students
from the staff and an apology to readers
in its next edition.

The advertiscment, which was placed
by the Nai‘onal Organization for
Women, urged people to “Stand Up. Be

Counted While You Sill Have the
Choice.” and called for readers to attend
arally in the swate capital.

Al thc Lime, Sharon M. Murphy, dean
of the journalisin school al Marquette,
said that the incident would change the
way the newspaper would accepl adver-
tisements, but cmphasized that it would
not clfect ediiorial content.

“The University recognizes the clear
distinction that is and always musl be
drawn bctween news and editorial con-
tent and review, and the policy for re-
vicw and acccplance of advertising,”
Murphy wrolc in a lciter to journalism
school alumni. “Enforcemcnt of the ad-
vertising palicy does not represent a
changein policy ... Weare NOT heading
down the road to ncws and cditorial
censorship,” the leter said. W

Hastings
(Continued from page 28)
could win big.

“We suspect that it could be 2 multi-
million dollar award,” he said.

Although Dalton has been hired as a
clerk for a prominent San Francisco
caminal defense atiomey, Ballantine
said he has been unemployed since
graduation and blamed it on the materi-
als in his bar file.

The former editor in chicf said the
university is planning to hire alarge law
firn 10 defend them in the case and
expects the legal battle to be along one.

“It’s going to be a drawn-out discov-
cry process,” Ballanune said. “They’re
going w try lo ‘paper us out’ for a
whilc." s
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The ‘political correctness’ movement continues
to impinge on the student press

ince the debate sur-

rounding the “poliu-

cal correctness”

movement and anli-
harassment codes on collcge
campuscs drew national at-
\enton overa yeas ago, critics
and advocales alike have cen-
tered their discussion on free
speech rights. But another
First Amendment nght, that
of press freedom, may be fac-
ing similar restrictions from
school admirnustrators whoarc
trying to legislate sensitivily.

The SPLC first reporticd in
1988 thal the seeds of the movement had begun to alfect
student newspaper coverage on at least six college cam-
puscs, and even though debate around the codes has inten-
sified since then, the problem has not gonc away.

At the University of Lowell in Massachusetts, for ex-
ample.collcge of ficials swarledjudicial proceedings against
the cditor in chicf and ncws edilor of the Lowell Connector
last year afier a cartoon in the paper was found to be in
violation of a campus policy becausc it created a “hostile
environment” for minorilies on campus and caused other
“civil rights™ abuses. (Sce Spring 1991 SPLC Report.) The
charges were eventually dropped

And just this spring, studem aclivists called for the
withholding of the diplomas of the editor and a columnist
of Georgetown University Law Cenier's stodent newspi-
per because of a column catical of the school's allinmative
action program. (Se¢e GEORGETOWN, puge 32.)

Nat HentofT, a nationally syndicated columnist who has
{olowed the politcal correctness movement since before it
was given its label, said that while incidents mvolving
infringement of student press frecdoms are not the most
publicized and may not be as widespread as other First
Amendment violations on college campuses, they are oc-
curing around the counuy in alamung numbcers and are
dcfinitely posing a danger for campus journalisis.

“Once you have that [attitude] on campus, there is an

orthadox line thal you can't
crossover,” HentolTsaid. "“It’s
bound 10 impinge on the cam-
pus press.”

The baitle to roll back some
of the spcech codes and 10
cosure greater frec pressrights
is being fought on several
frons. In the courts, the 1989
federal couwst ruling that de-
clared the University of
Michigan's verbal harassment
policy unconstitutionally
vaguc and in violauon of the
First Amendment has sct the

stage for othcr challenges to
the codes. As a perempiory strike, the University of Wis-
consin at Milwaukee's student ncwspaper, 7he UWM Post,
joined in a lawsuit against the University of Wisconsin
system last year charging that its codc is “impermissibly
vague” and in violation of the First Amendment. Argu-
ments were made beforc the court in July, but no ruling has
becn handed down yet.

The U.S. Supreme Courtagreedin Junc Lo hearacase that
could strike right at the hean of campus harassment codes.
Thecase, in which thecourt must decide if a St. Paul. Minn.,
city ordinance against symbolic and actual “halc speech™1s
constitutional, is expected to be argued in the falt and
decided next year. (See SUPREME COURT , page 34.)

In the U.S. Congress, the House of Representatives Civil
Rights Subcommittee is still siting on a bill introduced in
the spring by Rep, Henry Hyde (R-111) that would allow
students al private universities to challenge codes restrict-
ing frec speech in [ederal court Private universitics are
currently not required to abide by the First Amendment
limilations that apply 1o public schools. but Hydce's bill,
which i1s cndorsed by the American Civil Libertics Union
and has been hailed by ncwspapers across the country,
would makecalt colleges in the U.S. except thosccontrolled
by rcligious instiutions subject to court action if they
punish a student under an unconstiniional code. Hearings
on the bill are expected this (all.m
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UNDER FIRE

Georgetown column

sparks outrage, protests

WASHINGTON, D.C. — When Claudia Cahaway saw the

column for the first time, all she expected was a fcw letters. “I justthoughteveryone
would start writing letters to the editor and we'd have to spend all this inoney on a
huge paper to run all theseleuters,” the editor in chicf of the Georgelown Law Weekly

said. But the column, which claimed that Georgelown Law’s black students were

less qualified than its white students, sparked
campus uproar and national dcbate and now,
according to Callaway, may lead the weekly
newspaper o shut down.

“The schoolpageris inrealdanger,” the recent
graduate said. “Ican’teven tell yon whata shock
it has been.”

The column, entitled “Admissions Apartheid,”
was written in April by Timothy Maguire, then a
third-year law student and a former editor of the
Weekly. In the piece, Maguire, who had been
working in the school’s admissions office, as-
serted that blacks accepted 1o the Law Cenler
generally have lower Law School Admissions
Test scores and geades.

He based his findings on a “random sasnple” of
test scores and grades from confidential files of
black and white applicants to the law school.

Although black campus leaders called for the
wilhholding of Maguire’s diploma, he was al-
lowed to graduate in May with a letter of repri-
mand that was not included on his official school
transcript.

Law Center Dean Judith Areen could not be
reached for comment, but in a statement she said
the punishment was handed down because
Maguire had “violated an explicit duty not o
disclose information he acquired during his em-
ployment at the Law Center admissions office,”
and not for “publishing controversialviewsin the
student newspaper.™

But Maguire said that the dean’s statement was
“nonsensical,” claiming that the reprimand was
due to political pressurc brought by those who
simply disapprovced of his stand against affirma-
tive action.

“They (the administration]
are moreinterested innotrock-
ing the boat than in any real
justice,” Maguire said.

Maguire's ordeal appears to
have ended, but the school
paper has not fared as well,
Thedayafier Maguire’s piece
ran, the law school’s student
govemment body, the Student
Bar Association, passed a
resolution calling for the pa-
per 10 have an adviser who
wouldassistedilors when con-
troversial decisions were to be made.

Joe Kerwin, vice president of the SBA,
said the resolution “was not a punitive mea-
sure” and had becn considered even before
the Maguue column ran,

“] think [an adviser) would be a better idea
for them,” the third-year student said. “ft
wouldn’t lake away their antonomy . . .. It
would just allow them 1o check with some-
one so they don’t print something that
shouldn’t be made pubtic.”

Kerwin added that the adviser would not
rcad over all copy before it went into the
paper, but instead would help advise editors
on “judgment calls.”

But Callaway, who graduated in May, said
the move was taken because SBA officials
“don’t want anything critical of what they
do.”

“The vice president of the SBA told me,
‘We've had a problem with the Weekly and

(See GEORGEIOWN, page 34)

The writer
claimed that
Georgetown
Law’s blacks
were less
qualified
than its
whites.
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UCLA pulls
ads from
‘offensive’
magazine

CALIFORNIA — The University of
California at Los Angeles dropped a
large portion of ils school-funded adver-
tising from a black student magazine
and reprimanded its editors in May after
it ran articles that were deemed “bla-
tantly anti-Semitic” and “intentionally
offensive” by the administration.

Winston C. Doby, UCLA’s vicechan-
cellor for student affairs, announced that
his department was cutting all ads in
Nommo magazine after the publication
released its last issue of the year in late
May. In a letter to the school’s Commu-
nication Board announcing the morato-
rium, Doby accused Nommo of “pro-
moting hatred and divisiveness and en-
gaging in personal and group denigra-
tion.”

“While fully supporting frecdom of
speech and of the press, UCLA also
demands that all members of our cam-

Amendment rights to free expression.

The magazine, which comes out six
timeseach school year, had been at odds
with Jewish student leaders since it ran
an editorial in February supporting a
book store that was selling a book en-
titled “The Protocols of Zion and the
International Jew,” which has been
widely criticizedfor its discredited anti-
Semitic theories.

In an opinion piece inits final issue of
the year, the magazine called the editors
of a Jewish student newspaper “typical
cave-dwelling (Kazar mountains to be
exact) white, Zionist fucks.”

Hombeck said the statement was not
meant as an attack on all Jews, only the
editors of the paper whom Nommo edi-
tors had been feuding with.

But UCLA spokeswoman Olivia
Cervantes said that the article was the
product of graduating writers who used
their last issue to deliver a low blow to
all Jews.

“It was a last ditch effort to really
insult the Jewish students on campus,”
Cervantes said.

After calling an emergency meeting,
UCLA’s student government, which
oversees the Communications Board,
ruled that the magazine will pay for
retractions in the school’s seven
newsmagazines and the Daily Bruin, the

_P.C. oy

campus’s major student daily.

Cervantes said that the Student Af-
fairs advertising is a “major source of
funding for the magazine,” but Hombeck
said that the magazine will most likely
survive.

Other UCLA departments who adver-
tise in the magazine were noteffected by
the action, but Doby said he would “urge
my colleagues to follow suit.”

In his letter to the Communications
Board, Doby said the moratorium on
advertising will last until “more respon-
sible leadership is exercised.”

Matthew Fordahl, editor in chief of
the Daily Bruin, said he does not expect
the move to have a chilling effect on
campus media organizations.

In fact, Fordahl added that his news-
paper' editorial board has called for
stricter control of campus publications
by the Communication Board, which is
made up of four undergraduates, four
graduate students and four school offi-
cials.

“Wecriticized the board for not polic-
ing its publications properly,” he said of
the editorials.

The Bruin is overseen by the board,
but Fordahl said board members “do not
deal with editorial content except for
material that is discriminatory and
insensitive.”H

pus comm unity act responsi-
bly and respect the rights of
others,” Dobystated. “[There

‘Anti-Semitic’ remarks halt yearbook distribution

dents and their families.

is] an urgent need for the
Communications Board, as
publisher of these student
newsmagazincs, to determine
whether our current student
media structure is the most
effective means of promot-
ing pluralism at UCL A in the
’90s.”

UCLA’s  Chancellor
Charles E. Young released a
statement a week later sup-
porting Doby’s actions and
“condemn[ing] what are
clearly anti-Semitic state-
ments.”

Shonda Hornbeck, editor
of the magazine, denied that
the articles were anti-Jewish
and said the vice chancellor’s
decision violated her First

MICHIGAN — A year-
book spread on studentre-
actions to the Gulf War
containing allegedly anti-
Semitic remarks caused
administrators at Pionecer
High School in Ann Arbor
to halt distribution of the
yearbook until an apology
could be written,

The adviser did not see
the questionable passage
before the yearbook went
to the printer, and an ad-
ministrator assigned by the
school Lo review publica-
tions also said he had not
scen the section before the
school reccived com-
plaints about it.

The offensive comment

appeared on a page full of
student reactions to the war.
One anonymous student at-
tributed America’s involve-
ment in the gulf war to a
Jewish conspiracy.

Studenteditors of the year-
book could not be reached.

The school indicated that
such material would be cen-
sored in the future.

“Had these viewpoints
been noticed prior to publi-
cation, they would havebeen
deleted,” says the apology
written by the principal and
superintendent.

Members of a local Jewish
congregation expressedtheir
distressoverthe incident and
the pain it had caused to stu-

Other members of the
community were con-
cerned about the free
speech aspects of the
school’s position,

Local attorney Martin
Smith criticized the
school’s “failure Lo support
its publication’s right to
print opinions which are
disagreeable to the major-
ity.” In a newspaper edito-
rial, Smith said he feared
that “the ‘political correct-
ness’ in the air today is
going to lead us back to
that dark age when speak-
ing one’s mind was an act
either of extreme courage
or brazen foolishness.” B
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Supreme Court to hear ‘hate crimes’ case

Ruling in R.A. V. v. St. Paul could have big impact on speech codes at public universities

WASHINGTON,
D.C. — The U.S.
Supreme Courtan-
nounced in Jone
that it will hear a
case next session
on theconstitution-
ality of a city law
that bars “hate
speech,” and its
rulingcould havea

tiesareexperiencing
a type of reverse in-
wlerance against un-
popular opinion-and
increasing ‘intellec-
wal intimidation,'"
the civil liberties

group wrote inabnef
filed with the Su-
preme Court. “The
results are unprec-

significant impact
on similar policies that exist at public
universities.

The case, which is expecled 10 be
argued this fall and decided some time
next year, centers on a St. Paul, Minn.,
city ordinance that makes it a misde-
meanor o intentionally put a symbol
that “arouses anger, alarm, or resent-
mentinothers onthe basis of race, color,
creed, religion or gender” on public or
private property.

Last year Robert A. Viktora, who is
now I8 years old, was charged with
violating the statulc when he partici-
pated in a cross buming at the homeof a
black family. A state trial court threw
out the “hate crime” charge, claiming
the statute on which it was based vio-
lated First Amendment rights to free

exprcssion. An appeals court reversed
the decision in January.

On behalf of Viktora, the Minnesota
Civil Liberues Union asked the U.S.
Supreme Court (0 hear the case,RAV v.
St. Paul. The MCLU admitled that
Viktora could be punished for the cross
burning incident— he was also charged
with assault, a count that is not being
challenged. The organization claims,
however, that the “‘hale crime” law can
be used (o punish constitutionally pro-
tected expression, and therefore should
be found unconstitutional,

The MCLU urged the high court (0
take the case because of the growing use
of anti-harassment or *hate speech”
codes by universilies.

“The nation’s colleges and universi-

edented prohibitions
on expressive conduct that yopardize
the First Amendment guaraniee of (ree-
dom of speech.”

When the Supreme Court announces
it will hear a case, a move that requires
the approval of at least four of the nine
justices, it does not reveal the reason for
taking the case.

Mark R. Anfinson, a lawyer for the
MCLU, said that the court may limit its
review and simply rule on the vagueness
of the St. Paul ordinance. But he pre-
dicted the justices will take a broader
view and rule on the free-speech issues
that are the underpinnings for campus
harassment policies.

“It’s going to either give ared light or
agreen light 1o the movement for speech
codes,” Anfinson said @

Georgetown

(Continued from page 32)
we want (o rein it in,'” Callaway said.

She added that she was particularly
surprised that law students, “who are
supposed to be well-versed on the First
Amendment,” could be pushing for such
restrictions on the press.

“1 will do anything I can to make sure
that the newspaper doesn’t have an ad-
viser,” Callaway said. *“The peopic who
are editors will fight it to the end.”

Because the Weekly gcets its funds
directly from the university, the SBA
resolution has no binding authority, but
Kerwin said government officials would
meet with newspaper editors (o discuss
the implementation this fall,

Kerwin said the administration could
conceivably force the paper 10 get an
adviscr by withholding funding, but law
school spokeswoman Adrianne
Kunenam said she does not think the
administration would resort to such ac-
tions.

“We've never imposed anything like
thatonastudent organizationandidon’t
think we would,” Kunenam said.

Callaway said that the paper has
“looked at a number of Lhings” to pre-
venl the imposition of an adviser, in-
cluding bccoming an independent cor-
poration, but addcd that the paper may
shutdownifitis forced to getanadviser.

Both Maguircand Callaway said, how-
ever, thatafler thecontroversy diesdown,
they fecl the administration will back

down and the newspaper will continue
without an adviser.

“I think cooler heads will prevail,”
Callaway said.

But Maguire added that he feels the
faculty of the school is teaching students
to ignore First Amendment rights for
“politically correct” ends.

“At a law school like ours, in which
the faculty is very liberal, students are
not taught to think on their own,™ he
said. “The faculty are teaching them
how to use the law to promote blatantly
political agendas.”

Currently, both Maguire and Callaway
are studying for their bar exams and said
they do not think the controversy will
have an cffect on their professional
lives.m
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WHO OWN‘S THE
opyright

Determining the division of rights between the
publication and its staff members in advance
can avoid confusion

tudent photographers, reporters and

artists may think that as authors of
their work, they own any and all rights
to what they produce for a student pub-
lication. That presumplion is not neces-
sarily true. The Copyright Act of 1976
provides forauthors’ rights in the United
Sates. The Act provides that copyright
ownership “vests initially in the author
or authors of the work.”™ As a general

An example of the first instance is a
staff photographer who works full-time
for a professional magazine. In such a
situation, the copyright woutd belong to
the magazine under the “work for hire™
doctrine unless there was an agreement
1o thc contrary. An example of the sec-
ond manner in which 2 work can be
considercd a “work for hire” i1s when a
free-lance pholographer contracts with a

LEGAL ANALYSIS

raphers do not work as full-dme em-
ployees for the yearbook or newspaper.
Their hours may vary from one week 10
another. In asituation where the work is
not clearly created “within the scope of
employment” the photographer may be
considered the owner of the copynght.
The work, however, might faft under
the Copyright Act's second definition
of a “work for hire” as a work specialty

rule, the author is the party VY ) O 1 — ordered or commissioned for

actually creates a work, such as
a writer or a photographer. But
an important exception exists
for “‘works for hire,” where “the
employer or other person for
whom the work was prepared is
considered the author” and owns
the copyright, unless there is a
written agreement to the conurary.?

A “work made for hirc” may cxist in
two ways: 1) when the work is “‘preparcd
by an employee within thc scope of his
or her employment,” or 2) when the
work is commissioncd or specially or-
dered for use as 3 contribution t0 a
collective work and the parsties expressly
agree in a signed writing that the work
“shall be considered a work made for
hire.™

As a general rule, the owner is the
person who actually creates the work.
But there is an important exception for

“works for hire.”

use asacontribution to a cotlec-
tve work, if there is an agree-
ment stating So.

However, if there is no writlen
document stating that the work
is a “work for hire,” is a photo-
graph considercd tobe authored

ncwspaper to produce photos for a story.
In this situation, a newspaper may be
considered a3 “collective work” and a
photographer’s work may be considered
a“specially ordercd” work. Therefore, if
a signed wriltcn agreement stated that
the pholograph was a “work for hire,” it
would be considered as such.

For a student newspaper, however, the
situation is different from a professional
publication. Most student news photog-

by the photographcr? The an-
swer is “maybe.” The Supreme Coun

wrestled with Lhis issucin the landmark -
case, Communityfor Creative Non-Vio-
lence v. Reid* In that case, Reid, a
sculptor, crealed a sculpture showing
homeless people on a stcam grate for
the Community for Creative Non-Vio-
lence (CCNV), an association dedicated
toeliminating homelessnessin America
While members of CCNV returned the
(See COPYRIGHIT, page 36)
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sculpture toReid for minorrepairs, plans
were made by CCNV to take the statue
ona tour of several cilies Lo raise money
forthe homeless. When they asked Reid
to remm the sculpture, he refused. Reid
and CCNV had not signed a written
agreement or discussed copyright. Both
filedto register the copyrightand CCNV
later filed suit Lo determine who owned
the disputed copyright in the sculpture.

The district court ruled that CCNV
owned the copyright because the statue
was a “work for hire. The court of
appeals reversed, declaring that the
sculpture was not a “work for hire” and
the Supreme Court agreed. The Court
held that Reid was not an employee and,
therefore, his statuc did not qualify as a
“work for hire.” Reid was considered an
independent contractor rather than an
employee, and was therefore the author
of his work.

Like Reid, free-lance photographers,
writers and artists could be considered
independent contractors. If so, a news-
paper would have a one-time-only right
1o use their photographs, unless a writ-
ten agreement between the two stated

oLtherwise.

In the Reid decision, the Supreme
Courtstated thatin determining “whether
awork isfor hire under thc Act [and thus
belongs to the publication for which it
was produced], a court first should as-
certain, using principles of general com-
mon law of agency, whether the work
was prepared by an employee or inde-
pendent contractor.™

TheSupreme Court listed a number of
criterialoanalyzeindetermining whether
a hired party is an employee. First, the
Courtconsidercd the “*hiring party 's right
to control the manner and means by
which the product is accomplished.™
Other factors were: the skill required;
the source of the instrumentalities and
Lools; the location of the work; the dura-
tion of the relationship between the par-
ties, whether the hiring panty had the
right to assign addiuonal projects to the
hired pany; the extentof the hired panty’s
discretion over when and how long o
work; the method of payment; the hired
party’s role in hiring and paying assis-
tants; whether the work is part of the
regular business of the hiring party;

whether the hiring party is in business;
the provision of employee benefits; and
the tax treatment of the hired party.”

The Court did not find any one of
these [actors o be delerminative, nor
did it stare what “farmula” it would use
1o determine if one is an employee or an
independent contractor. In this case, all
of the factors weighed in favor of find-
ing (hat Reid was an independent con-
tractor,

The Reid decision suggests that each
of the factors is relevant in determmining
the 18sue of whether a persan is an em-
ployee or an independent contracior,

| We can apply the analysis to the situa-

ton of a swdent photographer, reponer
or artist for a student newspaper or year-
book to determine whether thestudentis
an employee or an independent contrac-
tor. If a person has independent skills he
brings to a job, as in photography skill,
this factor would weigh in favor of treat-
ing him as an independent contractor.
Similarly, if the photographes provides
all of his own tools, such as camera,
film, chemicals, and paper, it is more
likely that he would be considered an
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independent contractor, If the paperdoes
not pay the photographer, this would
also weigh in his favor.

Other factors may benefit the newspa-
per. In analyzing the duration of the
relationship, if the photographer pro-
vides photos o the paper on a regular
basis, throughout the schoo! year, that
would weigh in favor of the photogra-
pher being considered an employee, so
that the copyright belongs to the paper.

The facts mentioned above seem 10
weigh in favor of the photographer be-
ing considered an independent contrac-
tar, not an employee. However, the fac-
tors may be more evenly divided in
another situation. For instance, a paper
mightprovide chemicalsand film, while
the photographer provides the camera
and the skill. The paper may provide lab
space for printing and locker space. The
photographer might exercise great lati-
tude in choosing subjects for shots, and
alsodetermine the lighting and location.
But the paper might retain the right to
control the manner and means by which
the photographer produces pholos that
metits specifications. There might beno
payment or a small fee paid on a per-
photo basis. The photographer may pro-
vide photos over a period of the school
year, butnotevery month. In other words,
the situation might be very different
from that of CCNV v. Reid.

Michael Sherer, freedom of informa-
tion chaiman for the National Press
Photographers Association, provides
some suggestions for student publica-
tions and student photographers/report-
erstoavoid copyrightdisputes. He stated

that such disputes seldom occur among
professionals. If a person is a profes-
sional staff photographer, the copyright
belongs o the organization under the
“work for hire” doctrine. Professional
free-lancers, however, generally own
the rights to the photos they take and
allow a publication to use Lhe image one
ume only , unless stated in writing. When
asked whether professional free-lancers
provide their own materials, he re-
sponded that they do as an accepted
practice, and that they charge the client
for supplies as a part of “expenses.”

Sherer said the key for professionals
is to have everything in wridng. This
provides not only a record of an agree-
ment, but protection for both parties in
case questions later arise.

Student publications and their pho-
tographers and reporters should also
wrile agreements to avoidcopyright dis-
putes, even though conflicts regarding
ownership of copyrights for student pho-
tographers’ works are rare. Sherer ex-
plained that when he was an adviser for
student publications, the publications
would, as a matter of policy, give the
photographer the rights to the work he
created. This was done as a means of
promoting a student photographer's

m LEGAL ANALYSIS

work and assisting him in becoming
established in the field.

To avoid conflicts, student newspa-
pers, yearbooks and magazines should
create a simpje document indicating to
staffers from the start of their working
relationship what rights to the worcks
they create the publication retains. Mast
publications will want to give photogra-
phers, reporters and arnists the right
use their works in portfolios, shows and
any other appropriale situations. A pub-
lication might also want to assign the
rights 1o prints and negatives to the pho-
tographerif the editors believe they have
no further need for them. The crucial
point is to speli out and agree to any
conditions at the beginning of the work-
ing retationship.

Both thc photographer, reporter or
artist and arepreseniative from the pub-
lication should sign and date the docu-
ment and keep a copy. There is no need
to create a complicated legal document.
In most cases, there will be no war
waged over ownership of a copyright.
But for the exceptional sitation, i is
smart to have a written record of what
the student journafist and the publica-
tion have agreed are their respective
rights.

17 US.C. § 201(a).
17 US.C. § 201(b).
17 US.C. § 101.
490 U.S. 730 (1989).
Id. aL 750-51.

Jd. at 751.

7 Jd. a1 751-52,
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We're here when you need us.

Free legal advice is only a phone call away.

Call the SPLC from 9 a.m. - 6 p.m., Eastern Standard Time

Monday through Friday at
(202) 466-5242
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g FRIENDS.

The Student Press Law
Center gratefully
acknowledges the generous
support of the following
institutions and individuals,
without whom there might
not be an SPLC and
without whose support
defending the free press
rights of student journalists
would be a far more

dif ficult task.
(Contributions from April
27 - July 24, 1991.)

Benefactors ($500 or more)

Associated Collegiate Press/National
Scholastic Press Association

The Freedom Forom (VA)

Indiana High School Press
Association

Journalism Education Association

Minncsota Righ School Press
Associalion

Society of Profcssional Journalists
Legal Deflense Fund

Western Association of University
Publication Managers

Supporters ($100-$459)

Association for Education in
Journalism and Mass
Communication - Secondary
Education Division

Collegian, Inc. (PA)

Garden Swuate Scholastic Press
Associalion

T.J. Hemlinger (AL)

Joumalism Educators of Mcuro Kansas
City

Maryland Scholastic Press Associalion

South Carolina Scholastic Press
Association

Contributors ($25-399)
College Media Advisers
Vincent F. DeMiero (WA)
Donn Polt (MN)

A

book
worth
reading.

Now includes
Hazelwood v. Kuhlmeier
supplement,

that amount, payable (0 “Quil) and Scroll,” 10

Law of the Student Press, a four-year project of the Student Prees Law Center, ia the fimst
book ever to of(er an examination of legal issues confronting American’s student journalists,
advisers and education edministrators on hoth the high school and college levels.

The book is understandable and readeble withoul giving up the essential material needed
for an in-depth understanding of the legal relationships involved in the production of student
newspepers, yearbooks and electronic media. Topics covered include libel, obscenity, copy-
right, prior review, censorship and mode] publications guidelines.

Law of the Studeni Press is available now. Copics are only $7.50. To ordev, scad a check for

Law of the Student Press
Quill and Seroll
School of Journalism and Mass Communication
University of lowa
Iowa City, 1A 62242

Internship opportunities
with the SPLC are available each school
semester and during the sumimer for
college and law students with an interest
inmedia law. Intems write and produce
the Report, handlc requests for
infonnation on swdent press rights and
conduct research on legal issues.
Interested individuals are encouraged (0
write or call the SPLC for more
information.

Drawings, cartoons and

news tips are welcome and
nceded by the Repori staff. Help us
inform the student journalism
comniunity by contributing your skills
and information. Write or call us at:

Student Press Law Center
Suite 504, 1735 Eye Street, NW
Washington, DC 20006
(202) 466-5242

First
Amendment
Freedom
Fighter
Pens

Support the
SPLC and
celebrate the
200th
Anniversary
of the First
Amendment.
Black Ink.

$8 per dozen.
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UBSCRIPTION FORM

You've goft
help in your
corner.

Your subscription supports the work
of the Student Press Law Center.

The Student Press Law Center is the only national organi-
zation devoted exclusively to protecting the First Amendment
rights of high school and college journalists.

The Center serves as a national legal aid agency providing
legal assistance and information to stdents and faculty advis-
ers experiencing censorship or other legal problems.

Three times a year (Winter, Spring and Fall), the Center
publishes this magazine, the Report, summanzing current
cases, legislation and controversies involving student press
rights. In addition, the Report explains and analyzes the legal
issues that most often confront student journalists.

Defending your rights isn’t cheap. Subscription doflars
form a large part of our budget.

Your subscription will help us continue to serve as the
national advocate for the rights of student journalists. All
contributtons are tax-deductible.

All orders must be accompanied by a check, money order
or signed school purchase order.

The SPLC Report is a benefit of Journalism
Education Association membership.

Please enter my subscription to the SPLC Report
Q 1 year for $15
Along with this blank [ have enclosed a check, money order or
signed purchase order payable to:
Student Press Law Center
Suite 504, 1735 Eye St., NW
Washington, DC 20006 ’

Name
Title or position
Address

Q I wish to support the work of the Student Press Law
Center with a tax-deductible contribution in the following
amounnt:

Touwl enclosed:
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Keep track of your rights.

RIGHTS,
RESTRICTIONS -
RESPONSIBILITIES

WRER T PRSI £ RIGE

Hazelwood and the College Press

A summer 1991 SPLC packet about the free
press rights of college journalists in light of
the Supreme Court's devastating 1988
decision on high school censorship.

$3 per copy.

Rights, Restrictions & Responsibilities
A spring 1991 booklet from the SPLC
about the legal and ethical issues
confronting yearbook journalists. $6 per
copy, $4 per copy for five or more.

S
ELWOOD

and the College Press

Send your order to the SPLC.

STUDENT PRESS LAW CENTER
1735 EYE STREET,N.W., SUITE 504
WASHINGTON, DC 20006

Non-profit Org.
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Permit No. 4702

ATTENTION: STUDENT PUBLICATION



	fall91.pdf
	fall91-1
	fall91-1
	fall91-1
	fall91-2

	fall91-2
	fall91-3

	fall91-2

	fall91.pdf
	fall91-1
	fall91-1
	fall91-1
	fall91-2

	fall91-2
	fall91-3

	fall91-2




