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STATE OF RHODE ISLAND
PrOVIDENCE, Sc.

LANDFILL & RESOUNCE RECOVERY,
e,

. C.A. No. Ble=4091
DEPARTNENT OF ENVIRONMENTAL
MAMAGENENT OF THE STATE OF RHODE

ISLAND and ROBERT L. BEMDICK, JR..
in his eapacity as Director of the

THE DIRECTOR, AND THE TOWN OF WORTH
118 DITITLOMIT, PURSUAN 10 PAGE 6,
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VITH THE OPERATION
L4RR AND TRUCKS GOING T0 IT

1. On July 13, 1983, after a hearing thereon, the Hanorable Antenio S,
Almaida entered o Court Order in this case. (A copy is ateachad.)
2. Judge Alvaida's Court Ovder superseded all previous orders
elatisg to LiAR.
3. la their stead, Judge Almeida’s Court Order set forth terss and
eonditions governing the continued operation and eventusl elosure of LiRR.
4, Pursuant to Judge Alseida's Court Ordar,-LiRR:had: the Tight-to take

Lvhatover_trash ge wished, from vhoever it liked, and in yhatwer quancities (&

¢ subject culy to the one provis € LSRR comply wich the terss and
condieions set foreh 1 Julge Alsetda's Court Order.

3. The Tovn, howave: 1ded to defy Judge Almeida.
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6. The Tova decided to do fts best to interfere with LERR's operation
and wake 4t taposeible for LiAR to €411 up on time.

7! Tha Town d1d this ite the fact that, Tty to this ces
the Towa vas bound by the terms of the Court Order.

8. Naverthaless, the Town entered into & campaign to frustrate mnd
tupede the ability of L4AR to comply with the Court Order, by interfering with
the eparation of LiRR and preventing certadn trucks from going to it.

9. L&AR bad vorked out an arrangement by which Truk-avay trucks would
truck all the City of Warwick's trash to LAMA.

10, This arrangesent vas crucial to LERR's abilicy to fill up on time.

11, This arrangesent would have provided LLRR with & major wupply of
trash; vould have ensured that LikR could be ready to close on tise; would
have to LaRR's and would have

contriduted substanttally to LEKR's financial ability to undertake the
eavironmental messures required by the Coure Or

12. The Town, hovevar, vas not about to let that happen.

13, In defisnce of Judge Almeida’s Court Order, the Town took it wpon
Ltself to disrupt and interfare vith the operation of LIAX and to use its best
afforts to prevent trucks earrying Warwick trash from golng to LSRR, end
thezaby to cut off & major source of mupply.

14, Tovard that end, the Tovn enlisted the aid of the DD and its
Diraceor.

3. Together they succeeded.

16, They succassfully prevented trucks carrying the anticipated
Warvick trash from going to LIRR,

17, As & result, they made it twpossible for LEAR to £111 up on tisme.

18, As 4t turns out, hovever, Judge Almetda had anticipated and

provided for such sa eventsality.

.
19, Judge Almeids explicitly conditioned the proposed closing date

(Janvary 13, 1985) spom no vith the oparstion of LERR

or_trucks going to {c, in the meantise. (See Court Order, page 6, paragraph
13.)
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20. Evidently, such {aterference has oceurred.

21, 1n case of interfavence, Jugs Almetds provided chat Litk would be
"ei€1E1ad™ to operate past the January 13, 1985 dasdline and veuld be
“GEEIEIn"; to n extension of tise and space to compansate it for lost cime
and lose profits and addicional costs and fous incurred.

22. On page 6, paragraph 13 of the Court Order, Judge Almeids
provided:

"13. The time pertods, terms, and conditions

#at foreh herein are sxplicicly based on the

assumption that thers vill be no faterruption of or

Anterterence vich the contimued operation of LiRR

or trucks gotag to and from LiRR during that

period, LERR vAll uee its bast afforts to avold

any such istarruption or interforence. In the

@vant that eny such interrupcion ot intesference

meverthaless occurs for rassons beyond the control

of LIAR, sther than vesther, ssrthquske, flood,

#nov or other Acts of God, them LEKR shall be

antitled to recoup lost time by operating pase the

desdline set forth in paragraph | above and ghall

be_eneicled to recovp lost profits and sddicional

costs and feas ncurred, by an extemsion of time

and space,” (Emphasts added.)

23, LiZR hereby notdfies the Court, the DI, the Dirsctor, and the
Tow of North Smithfield that it hereby exarcises its entitlement under page

6, paragraph 13 of Judge Almedda's Court Order to stay opes until Apeil 27,

1985, om sceount of iaterference with Lts operation aod vith trucks going to
1e. 0
26, Of course, notice to the Tova, the DDM and 1t Director s

¢ thase Lacts.
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25, Tt wes, after all, the Tovn, with the aseistance of che DEH and
the Director, vhich fastigsted the isterferesce with LAAR's busines ouch
that page 6, paragraph 13 of the Court Ordar now comes fnto play.

26. On or about Novambar 21, 1983, LAAR and TruckeAvay presented o
proposal to:the_thode Taland Solid Waste Managesent Corporation ("RISWHC") by
vhieh all tha City of Warwick's trash would be trucked to LéKR (iastead of to
the RISWNC's Contral Landfill) and TrukeAvsy would receive cradits to be used
ut & Later date st the Central Landfill, on & tonefor=ton basts.

27, The RISWNC formally voted on and Wpproved this proposal at its
Dacesber 14, 198) business meating. (Sew pp. 43 of the minutes of Decesber
14, 1983 RISWIC mesting attached.)

20, The vets ves enantsous.

2, of 2

30. The Director of the DN voted in faver of it.

3. The Director deseribed the arrangement as “réssoiable” and said
that it "mskes sense for.the tovn and'state.” (See Uoonssckst Cell, Priday,
December 16, 1983, p. & snd Tuesday, Decesber 20, 1983, p. &, actached.)

32. A fev days Later, hovevar, st the insistence of the Town of North
Safehfield, the Director did hs best to sabotage that arrangeseat.

33, At the Tova's insistence, the Tovn got the Director to gat the
RISWC to deley implesentation of the arrangesent, while the Ditector pressed
for a revots.

34, At the sext westing of the RISWC, on January 18, 198, the DD
official represencing the Director made & motion_ tu-rescind-the-spproval s
proviously greneed.: (See winueas RISWC seeting, January 18, 1984, pp. 24,
astached.)

35. Whae ve have heve 43 & curious situstion dnd

36, The Director and the DEM vare parties to the Court Order.
v

37, Like the Town, they vers bound by Lts terms and conditions.

Q¥ODEY FAILVILSININAY
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38, Turther, Judge Almeida had specifically ordersd che DBY and ics
Directors to use their "bast stfores” to "oppose any-sttempt to. tatarfere vith
v terna” of the Order’, (See page 6, paragraph 9 of the Court Order.)

39. What we have is & party vhich sought the Coure Order, vhich
Denefited by 1ts approval, end vhich had beea ordered by the Court to eppose
any incerference, nevartheless agreeing (st the Town's insistence) to eut off
o sajor wourca of supply, and tharady sabotage the Courc's Order and impede
TEIR's abilicy to comply.

40. The DEX and the Director had a choice.

_ 4l They could comply with Judge Alssida, or they could comply vith
the Toa.

42, They chose to defy Judge Almaids and to east their lot vith the

43, The DEN's motion to rescind was ad 3 to 2, but that vas not
the end of the story.

44, At that potst, as Towa Council mdnutes chronicle, the Tovn went on
4 tvo-pronged attack, using both the Director and the City of Varvick.

43, Effores by LERR to ask the Town to stop its campaign vere to mo

. The Town got the Diractor once sgain to persusde the RESWC to
delay smpleventitioh of 4€s arzangesent vith LiRR. (Ses Yocusockst Call,
January 31, 1984, 9.4, ateached.)

47, Stmultanecusly, the Tov carafully orchescrated & scenaris by
VhLeh the Tovn would ask the RISWC to reconsider its vote and then have the
Caky of Warvick object to the srrangement.

48, At the fnseigation and issistence of the Tovn, the Gity of Warvick
agrend to do Just that.

49, This vas & teversal of fts earlier position,

50, It will be recalled that ot the December 16, 1983 RISWC meeting
at vhich the arrangement vas originally approved, the reprasentative of the

City of Warvick voiced no objection.

i
:;:éi
gl
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SI. Siatlarly, et the Semary 18, 1984 RISUMC sesting st vhich the DEM
woved to rescind the arrangesent, the Teprasentative of the City refraised
from spesking agasost the srrengesent.

52, Wow, Bovever, st the_instotenciof Ahe-Tovh-of Norih Saitrield,
the City appassed-at_the February 8, 1968 weeting of EReRISWNC and voiced an
abyeztion

53, Explicitly basing its posicion ou the Town's iasistence, the Clety
stated that "in view of Norh Swithfield's: poaitics, Varvick-doai Wor wame it
| _wadita 2656 diponed of at LikR in North BALENIL4I&:Y (Sew minutes, RISWC
mesting of Tebruary 8, 1984, p. 3.)

54, As a Tesult, the Tova vas victorious.

55, Despite LiRk's best affores, the Tovn, vich the ald and abetting
of the DBX and Director, killed the arrangement.

36, As to the extent of demages faflicted, until sov-it-vas fmpossible
reasonably to ascertain the extent of demagas suffered by LERR as & result of
the Tova's actions,

$7. At this juscturs, LIRR 15 able for the first tise to make such s
eatinate bused on 1ts experience to date and fts expectations for the next
several wonths.

30, Had the Tovn not interfered, Trok-ivay vould have been sble to
truck all of the Cley of Warvick's crash to LER frow Decembar 14, 1987 (the
date of RISWC approval) to Jansary 13, 1985 (the date originally contemplated
for LIR to elosa).

That's & total of 36 vesks,

60, 1Ta addition, over that ssme pariod of tise, Trukeivay plansed to
nake use of its transfer station is Varvick to combine trash from other
Truk-Avay customers with the Varwick trash and to truck them together in
tranafer tratlers to Lekk,

61, Vichout the Varvick trash, Bovever, that arvasgesent vas 5o longer
sconoatcally faastble.

§§t
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62. Because of the distances tnvolved, Lt vas not econowical to make
separate trips €0 LiRE, vithout the Wervick trash.

63, The consequence of the Tovn's actions, therefore, vas & loss to
LARR of both of the City of Warvick's trash and of the trash of other
eustomers of Truk-Avay which Truk-Avay vas going to combine snd haul together
with the Varvick ceash to LiRR.

b, Varvick trash averages 797.3 tons pev vesk.

65, Tha trash from other customers that Truk-Avay vas gofng to cosbise
with 4t avarages 230.7 tons pev vesk.

66, Thersfors, che cosbined loss was 1,028 toms per vaek,

€7, Cossequently, LiRR's Loss, by virtus of the Town's sctions, ean
Bow be calculated to be 1,028 tons per veek x 36 vesks' = 57,368 fous.,

€8, It s so evidest that without this tonmage, L&kR vill be umable
%o reach the dimensions to vhich 4¢ vas entitled by the Court Order, by the
deadlise (Jusuary 13, 1985) originilly contemplated tharain,

9, Turthersore, LikR has and vill fncur edditionsd costs and fees end
lost time, the extest of which cannot yet ba sscartaised.

70, As to the amount of sdditional time to hich LRR s entitled to
recoup lost time and lost profits, LIk currently estisates based on
antictpated voluse and seasonsl effects, that 1t vill be necessary for Lifk to
stay open until April 27, 1985, to compensace it for the losses incurred
Because of this interference. -

7, Under page 6, parageaph 13 of Judge Alseida's Courc Order, LIRR is
alss aneitled to an extession of space.

72, LARR vesarves the Tight to exercise that entitlement.

73. LARR, howevar, does sot currently plan to exercise that
encitlenent unless there ds further incerference or an attespt to Interfere
vith Lts business betvess ow and April 27, 1985,

75, In alontag, ‘e Burthec prist sheald be hader

75. It cam be expected that the Town, and for that matter maybe the

DEM and Director, will criticize LiRR for exercising its entitlement.
P 7

T

i
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76, Novever, they have o one ta blume but themselves.

77, “Ka7E6 €he-DBN ind Director) they vare specifically ordered by
Judge:Almeida_to_use, their, best afforte-to-oppose dny attimpt to imterfere.”

78, They chose, howaver, to disregard his directive.

79. They choss at the Town's inststence to use their best efforts to
sebotage the Court Order and to impede LRK's ability to comply with it

80, Vhat vas the state doing? It vas supposed to be supporting this
arvangesent and fnstasd Lt sabotaged Lt.

81, That 1e all the more trve of the Town, vhich fnstigated the
tntarforence vith Lil's business.

82, As soted, the Town, 4 & party to this sction, vas bound by the
terne and conditions set forth by Judge Alsetds.

83, Tnstesd, the Town chose to defy him,

84, The Town, moreover, d1d this intentionally.

5. 1¢ vas fully svare of the provisions of page 6, pevagraph 13 of
the Coure Ordar.

86, As & party to this action, the Tovn vas necessarily on motice.

87, Purther, the attormey for Lilk had forevarned the Town Council of
the consequences of its {atended action. (Ses minutes of Town Council
mestiog, Jenvary 23, 1984 (p. 117) attached.)

88, Wovever, 1f thare is any doubt that the members of the Town
Council were avare of the Court Order and its terss, the minutes of the Town
Couneil mestings puts it to rast.

9. The misutes reveal that the Tovn Couscil rapeatedly discussed the
provisions of the Court Order, including page 6. paragraph 13, at successive
Town Council meetings. (Ses minutes of Town Council seatings, December 19,
1983 (p. 104), January 23, 1986 (p. 117) and Februaty 6, 1984 (p. 118)

attached.)

+
90, Nevertheless, the Tovn persisted, fully avare of the consequences

of 1ts sctions,

QH00FY FALLVILSINIWAY
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91. Comssquemtly, tha eircumstances it finds icself in coday are
sncirely of i3 own doing.

92. Wad the Town not interfared, LSRR would have 5o right to stay open
ooe day sare,

93, Tnstead, bacause the Town interfered, LiRR is wnticled to stay
open unell April 27, 1983,

96. If the Town s unhappy with that prospect, it bas so one co blame
e dtselt,

Respecttully,

LANDFILL & RESOURCE RECOVERT,
™.

By dts At

Cottey, NeGovera, Noel & Feal,
Led,

M Tands
Qo
20 Vashington Place
Providence, Rhode Island

b,

1, lnm.v vm uuhuu-z-(lnd!muluurun-nry.
Ine, and of ey . have this docunent and acknowledge
that the mt—n -u- :hnt- ate true to the best of wy kaoviedge,

St

Subscribed and sworn £o before me this /23 day of Sepcember, 1984,

FiEEl
tary oy
My i pmiae 47 SO,
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SERTIFICATION

Teskin, hareby certify that I hand-delivared a copy of the
vithin lauuu:u- e the :I- offices ofi the Honorable Antonio §. Almeids, at
t Nouss, Benafit Street, Providence; Charles
McKinlay, Esq., Chief hu.\ Counsel, Department of Environsentsl
8) Park Ilmn hwﬂnlu nd 'lu ?. Saillargeon, Tovn Solicitor, at m
Providence Strest, Voonsocket, Khode lsland, on the 19th day of September,

D M,

1984,
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, Sc.

LANDFILL & RESOURCE RECOVERY, INC.
Ve C.A. No. 81-4091

DEPARTMENT OF ENVIRONMENTAL
MANAGEMENT OF THE STATE OF RHODE
ISLAND and ROBERT L. BENDICK, JR.,
in his capacity as Director of the
Department of Environmental
Management of the State of Rhode
Island; TOWN OF NORTH SMITHFIELD,
Intervenor

PREHEARING MEMORANDUM

A —

TRAVEL AND FACTS

Though the disagreements between the parties herein are of long
duration, for purpose of resolving the instant dispute only those
occurrences subsequent to entry of the Court's Order of July 1:!‘ 1983
(the Order) are of primary relevance. The parties' present dispute
concerns the interpretation to be given certain language in the Order,
as well as the appropriate procedure for resolving their differing
interpretations.

The Order endorsed a "Consent Order and Agreement" (the Agree=

ment) which was the product of negoti Landfill and

Resource Recovery, Inc. (L&RR) and the Department of Environmental
Management (DEM). It was the intention of both parties, by this method,
to resolve all extant contested matters between them, save an inverse
condemnation question. The first and most fundamental term of the
Agreement provided for the closure of L&RR's landfill facility by a
date certain, or when it reached a specified elevation, whichever
occurred first (Provision #1 of the Agreement). without a finite

period of operations, no consent agreement would have been possible.

QYO0DEY FAILVHISININAY
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Approximately six months after entry of the Order, LsRR (or
Truk Away, a related corporation) sought permission from the Solid
Waste Management Corporation (SWMC) to accept and deposit municipal
trash from the City of Warwick and to receive a credit therefor to-
ward future dumping at the SWMC facility. The DEM Director, in his
capacity as a Board member of the SWMC, initially supported the
request. Subsequently, after discussions with officials of the Town
of North Smithfield (where L&RR's landfill facility is located), he
was persuaded that, on balance, it was not appropriate to give special

treatment to L&RR (Truk Away)), and that the Town's concerns about

increased truck traffic and litter were legitimate. In light of the

City of Warwick's expression of opposition to its trash being sent
to the L&RR facility, the SWMC Board, at its February, 1984 meeting,
wetermined that L&RR's (Truk Away's) request had become moot.

It was not until September 19, 1984 that L&RR "notified" DEM,
the Court and the Town that it considered the denial of L&RR'S request
to receive Warwick's trash,to receive a credit, and the events lead-
ing to that decision, to be in violation of the Order. Said notifi-
cation, dated September 18, 1984, was not only belated by approxi-
mately six months, but is highly unorthodox in that it asserts a right
to unilaterally disregard the clear terms of the Order.

Also, in September, 1984, L&RR advised DEM that it intended to
pile trash at its facilitytoa height greater than the 370 feet maxi=
mum elevation specified in provision #3 of the Order.

In reaction to both these stated intentions by L&RR, DEM filed
a Petition to Adjudge in Contempt and for the Appointment of a Master.

LSRR has recently filed a Response to DEM's Petition.

QYOOI FALLVELISINIWNAY
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while it is unclear whether L&RR's “Notification" constitutes
a pleading requiring any sort of response, DEM generally denies
the factual allegations contained in the Notification and specifi-
cally denies that there has been any interference or interruption
of L&RR's continued operations, within the meaning of the Agreement
and Order.

ARGUMENT AND LAW

I. PROCEDURE

The matter at hearing is in an unusual posture. Rather than
moving to amend that term of the Order establishing a final closure
date, based on an allegation that another term of the Order had been
violated, L&RR chose, rather, to file a "Notification® that it in-
tended to unilaterally extend the date of closure to a date which it,

ected. L&RR now in its Response to DEM's Petition, seeks

alone, had s

to reverse its burden of proving its allegation that the "no inter-

ference” term had been violated by asserting that DEM somehow bears

the burden of alleging and proving the “absence of interference.”

This would appear to be an obvious attempt to avoid the normal proce-

dures for moving to amend a Court Order, pursuant to R.C.P. 60, and

to shift the heavy burden which such a movant would bear in seeking

to modify a final Order. Posquozzi v. Posquozzi, 119 R.I. 554 (1977).
In the ordinary case, the rule is that a Consent Order cannot

be changed without the assent of both parties or in the absence of one

of the R.C.P. 60(b) factas such as fraud, mutual mistake, or changed

circumstances justifying relief. Douglas Construction V. Wholesale

Center, 119 R.I. 449, 452, 379 A.2d 917 (1977). DEM acknowledges

that the Order herein provided an opportunity for L&RR to seek re-

lief from its terms if there were "interruption of or interference

with the continued operation of L&RR." 1t is submitted, however, that

Q¥OD3Y FAILVILSININAY
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as in any other situation where relief from a Court Order is sought,
it is the obligation of the party seeking relief to allege, and carry
the burden of persuasion, that the applicable standard has been met.
DEM, theh, denies that there has been any interference or interruption
within the meaning of the Order, and submitsthat it is L&RR's burden
to prove otherwise.

It is not unreasonable to conciude that L&RR has invented and
utilized the "Notification" document, not only in an attempt to shift
the burden of proof, but also to avoid the requirement of R.C.P. 60(b)
that a motion for relief "be made within a reasonable time, and not
more than one year after the judgment, order, or proceeding was
entered or taken." It is clear that had L&RR delayed bringing a mo-
tion for relief until September 19, 1984 it would have been barred by
the one year time limit in R.C.P. 60(b). But even were the one year
period not a bar, L&RR has unreasonably delayed seeking relief. It
was not until November 13, 1984, when it filed a "cross petition" as a
part of its Itupon'u, that it asked the Court for relief. Thus, L&RR
did nothing for eight months after the last occurrence of which it
complains, the February decision by the SWMC, to seek relief. Such
a delay is unreasonable and L&RR ought to be equitably barred and

denied any relief for having failed to comply with R.C.P. 60(b).
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II. INTERPRETATION OF THE LANGUAGE OF THE ORDER

IR R

One of the substantive disputes in this pr ing
certain occurrences dualify as an "interruption of or interference
with the continued operation of L&RR or trucks going to and from L&RR,"

language found in provision 13 of the Court Order. More specifically,

the question at issue is whether the denial by the Solid Waste Manage
ment Corporation of L&RR's request 'thuc it be permitted to accept
Warwick trash violated said provision. A resolution of the dispute

depends on the interpretation or construction to be given to the terms

L T ion," "inter * and "continued operation.® It is the

position of DEM that the events cited by L&RR do not fall within the

ints of the q! d phrase.

The Court need lock no further than the Court Order itself to
determine what the parties intended in using these terms. It should
be noted, preliminarily, that the language in the Court Order is that
which DEM and L&RR agreed to, and which the Judge effectuated by en-
tering an Order in conformity with the parties' agreement.

It is fundamental that a Court first look to the written instru-
ment, itself, to determine the intention of the parties, and in doing
80, to give words their ordinary meaning. Westinghouse Broadcasting v.
pial Media, 410 A.2d 988, 991 (R.I. 1980). Applying this principle,
the Court will note that the phrase "continue to operate its solid
waste disposal facility" appears in the very first line of the Consent
Order and Agreement, and that the phrase “Continued operations at the
landfill" appears in the first line of provision*#2 of said document.
In addition, the Court will note that the term "operation," or some

variant, el h in the d t, and in thoses exhibits

incorporated therein (e.g. "operating hours”) .

-5=
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CORRECTION

THE PRECEDING DOCUMENTS HAVE BEEN
REMICROFILMED TO ASSURE LEGIBILITY AND

ITS IMAGE APPEARS IMMEDIATELY HEREAFTER

DAIAFILAMASE

The A croften Company

4725 Ooklang
Denver, 80239
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1I. INTERPRETATION OF THE LANGUAGE OF THE ORDER

One of the substantive disputes in this proceeding concerns whether
certain occurrences gualify as an "interruption of or interference
with the continued operation of L&RR or trucks going to and from L&RR,"
language found in provision 13 of the Court Order. More specifically,

the question at issue is whether the denial by the Solid Waste Manage-

ment Corporation of L&RR'S request .that it be permitted to accept

Warwick trash violated said provision. A resolution of the dispute
depends on the interpretation or construction to be given to the terms
*interruption,” "interference" and "continued operation.” It is the
position of DEM that the events cited by L&RR do not fall within the
constraints of the above-quoted phrase.

The Court need look no further than the Court Order itself to
determine what the parties intended in using these terms. It should
be noted, preliminarily, that the language in the Court Order is that
which DEM and L&RR agreed to, and which the Judge effectuated by en-
tering an Order in conformity with the parties' agreement.

It is fundamental that a Court first look to the written instru-
ment, itself, to determine the intention of the parties, and in doing
s0, to give words their ordinary meaning. Westinghouse Broadcasting v.
pial Media, 410 A.2d 988, 991 (R.I. 1980). Applying this principle,
the Court will note that the phrase "continue to operate its solid
waste disposal facility" appears in the very first line of the Consent
Order and Agreement, and that the phrase "Continued operations at the
landfill" appears in the first line of provision*#2 of said document.
In addition, the Court will note that the term "operation,"” or some
variant, appears elsewhere in the document, and in thoses’ exhibits

incorporated therein (e.q. "operating hours”).

e
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It is in the context of these other uscs that the language in
provision #13 should be interpreted. It is obvious, when so read,
that the term "operations" refers to the mechanical and physical
activities and processes which are in furtherance of landfilling at
the L&RR site. LERR would have the Court read the term "operation”
to include business relationships, not only existing, but prospective.
The use of the term in the Consent Order and Agreement is clearly not
so broad. It refers to "continued operations at the landfill," to
operating "its solid waste disposal facility," and is used in sequence
with other physical tasks. ("final operation/closure, capping and
methane recovery and removal” = provision 2a).

The interpretation advocated by DEM is consistent with Webster's
preferred definition, 'p-z:omnc’ of a practical work or of something

involving the practical application of principles or process
Webster's New Collegiate Dictionary, 1979. L&RR has not, and cannot
contend, that there has been any "interference" or "interruption" of
the activities or processes at the landfill.

Furthermor even were "operations" to be read so broadly as to
include business relationships, no relationship which existed at the
time of the entry of the Order, or which came into being subsequently,
has been affected. The term "interrupt" implies a pre-existing situ-
ation or status quo. It is defined by Webster as "to stop or hinder
by breaking in" and "to break the uniformity or continuity of -:
to break in upon an action.” Ibid.

wWhile the term "interfere" is perhaps more vague, it must be re-
membered that it is used here with tie word "continued," which means
"lasting or extending without interruption.” Ibid. The latter word

precludes consideration of prospective relationships or expectancies.

]

£
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At the time the Order was entered, L&RR was not receiving Warwick
trash. And at no time subsequent to the entry of the ORder did it
ever receive Warwick trash. It is difficult to conceive of how such
a situation could ever be considered to be *continuing."

However, even assuming arguendo that any ambiguity as to the
words "interfere,"” "interrupt" or neontinued operation" remain after
looking at the Order and Agreement as a whole, and giving them there
ordinary meaning, it is submitted that it was not the parties' intent
thetan inability of L&RR to obtain and deposit Warwick trash and to re-
ceive a credit would relieve L&RR from the most fundamental provision
of the Court Order, the date for closure.

The meaning to be given to the word "interfere" depends upon
the understanding of the parties, determined not only from the words
of the contract, but also from the circumstances surrounding the choice

of words, including representations made in the course of nego-

tiations. U.S. v. Attick, 649 Fed.2d 61( ), U.S. v. Garr 608

Sa2e T o O

Fed.2d 886( ), Hill v. M.S. Alper & Son, Inc., 166 R.I. 38, 47
256 A.2d 10, 15 (1969). As the evidence at hearing will show, there

was no di i of the ci tan of which L&RR presently com=

plains, or ones even remotely similar. Rather, discussions conc-rnad"!

the implications of acts, of civil disobedience such as blocking the
road into the facility, labor strikes or the institution of legal
proceedings by the Town or others, which would have the effect of
preventing the landfill facility from operating for a time. There
was clearly no discussion relating to the bu.lne'-s relationships or
commercial activities of L&RR.

Another rule of construction/interpretation instructs that terms

of art should be applied so as to give effect to their legal meaning.
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Greenwood v. Stevenson, 88 FRD 225 (USDCRI, 1980). The word
"operations” (as well as "operator”) is such a term of art in the
solid waste management field. It refers to the mechanical and physi-
cal process of conducting solid waste management activities. For
example, the State law pursuant to which L&RR conducts its activities,
provides the following definition.

*The term 'solid waste nimqemsn: facility'

means any plant, structure, equipment, real

and personal property, except mobile equip-

ment or incinerators with a capacity of less

than (1,000) pounds per hour, o) erated for

the purpose of processing, treating, or dis-

posing of solid waste but not segregated solid

waste.” (emphasis added) R.I.G.L. 823-18.9-7(3)
Tne authority for DEM to issue licenses uses the same verb,

“"No person shall operate any solid waste manage=

ment facility unless a license therefor is ob~

tained from the director. The director shall

have full power to make all rules and regula-

tions establishing standards to be met for the

fssuance of such licenses."” (emphasis added)
R.1.G.L. 823-18.9-8.

See also, R.I.G.L. 823-18.9-10 which imposes a penalty on "any person
who operates such a facility without obtaining a license."

replete with the term "operate"”
in its various forms. Rule 6.08 of the Rules and Regulations for
Solid wWaste Management Facilities (of which the Court is requested to
take judicial notice) pDecember 1, 1982 requires an applicant for a
license to submit an 'ope-nting Plan,” which contains detailed infor-

mation concerning twenty-five, or so, subjects among which are

"operating hours," "winter operations,” "salvaging operations," and
'

"leachate treatment operations.”
Fully ten pages, almost one third of the regulations, deal

specifically with "operating Regulations.” Rules 9.00 = 9.15 apply to
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“General Operating standards," while Rules 10.00 = 10.17 govern
"Sanitary landfill Operating standards.” It is clear from even a
cursory examination of these standards that the term "operate" and
its derivative forms are used throughout in a technical sense. They
refer to those physical and mechanical activities conducted at a
solid waste management facility for the proper disposition of refuse.

L&RR cannot d that its echanical or physical activities

have been either interrupted or interfered with.

Moreover, even if the word "operations” is read in 2 broader
sense to include L&RR's business activities, the noun is modified by
the adjective "continued." When read together, the phrase 'com:tnuod
panticnl connotes a base line situation at the :Lm of entry of
the Order against which to assess whether there hnv- been an inter-
ference. At that time of the Order, L&RR was receiving and depositing
approximately 17,000 to 18,000 cubic yards of trash per week. At the
time that it served its "Notification” it had doubled the amount of
refuse which it was receiving and depositing to approximately 36,000
to 37,000 cubic yards per week. It would be a strange interpretation
of the words "interference"” or “interruption" and a "continued oper=
ation” where a doubling of one's activities, with presumably a com-
mensurate increase in income, had occurred.

Furthermore, at the time that the Order was entered, L&
rLght. nor even an expectancy, that it would be receiving Warwick
State law creates a presumption that all municipal solid waste

trash.

which cannot be disposed of within a municipality's boundaries, will be

disposed of at the Central Landfill operated by the sWwMc. R.I.G.L.
823-19-13. Under Rhode Island Law, L&RR certainly had no protectible
interest in what can only be reasonably termed the merest of expect=

-9-

RR had no
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ancies when it sought a credit from the SWMC. Rhode Island has not
recognized a tort for interference with a prospective contractual re-
lationship. Federal Auto Body Works v. Aetna Casualty and Surety,
R.1. . 447 A.24 377, 379. It is suggested that Rhode Island
tort law is instructive, by analogy, in resolving the dispute herein.
Moreover, even if Rhode Island law did protect prespective business
relationships, a party has no right to recover if the alleged inter-
ferring party has acted to protect its own legitimate interests. Ibid
at 380, citing Restatement @d) Torts 6769 at pg. 44. Here, the Town
had a legitimate interest in protecting its citizenry from an in-
crease in truck traffic, and the consequent increase in air and noiee
pollution, and possibility of vehicle accidents, and from the inevitable

increase in litter.

II1.  REMEDY

L&RR'Ss recent P that a P ing is
inappropriate because the eighteen month operational period has not
yet expired. It is DEM's position that to wait until L&RR's stated
inténtion ripens into reality would create an untenable situation.

1
From &n environmental perspective, it is necessary that deposition

of :n'_lh and the placement of cover material during the approximately

two month period prior to closure occur in a manner that prevents the

colln:;-tlon of rainwater and g ion of leachate to the
groundvater. Were DEM required to wait until L&RR continued its

_operations beyond the closure date, it is quite conceivable, that in
order to minimize pollution of the groundwater, it would be compelled

to support continued operations to properly configure the landfill.
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The law has recognized a party's right to seek relief in antici-
pation of a threatened or predictable breachis In contract law, the
doctrine of "anticipatory breach" or "anticipatory repudiation® gives
an aggrieved party an immediate cause of action. Restatement, Con-
tracts 8318. The doctrine recognizes the unfairness of requiring a
party to wait if the other party has made clear that it has no in-
tention to perform its obligations |:u|du= the contract.

The Courts have recognized a similar unfairness, and approved a
civil contempt remedy, when the threatened violation is of a Court
Order as well. In commenting on a contention similar to that asserted
by L&RR, herein, the U.S. cqg;;_qf App{.l, Second Circuit, observed,

"Appellant's final argqument is that no vio-
lation of the 1965 order was proved. Appar=
ently its premise is that the court should
have waited until appellant actually sold the
large quantity of unlicensed tetracycline it
had already arranged to import and sell. We
think that on these facts its position is in-
correct. In the face of appellant's actions
and its threats to Pfizer, there was no reason
for Judge Ryan to wait until the L step was
taken. Because it was not, Davis-Edwards has
not yet been required to pay any fine, although
it has been adjudged in eivil contempt; it is
on notice that if it proceeds with its im=
proper plans to ignore the consent judgment,
it will be liable to a fine of $5,000 for each
violation. This disposition of the matter
makes good sense. See beam Corp. v. n
» 252 F.2d 4 Cir., 1958)."
Pfizer & Co. v. Davis Edwards Pharmacal

B "
DEM has requested that the Court appoint a master to oversee the
operation of L&RR's landfill, and to order L&RR to pay the costs of
same. The Court clearly has the authority to do %o, pursuant to R.C.P.
870 and R.C.P. 853, and R.I.G.L. §9-14-26. Lincoln, Town of V.
Cournoyer, 110 R.I. 101, 106( ). See also, Moore's, Federal

Practice, 870.02, and cases cited therein and Wright and Miller,

L1
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83022, pg. 78, and cases cited therein regarding the analogous

authority under Federal Rule of Procedure 870.
eritical importance of
it is submitted

Given L&RR's stated

intention to extend its operations and the
the activities on site immediately prior to closure,

that appointment of a person to oversee the daily activities is

warranted.
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
and ROBERT L. BENDICK, JR.

By their attorney,

es C. niey
Chief Legal Counsel
pept. of Environmenta. Management
83 Park Street
providence, Rhode Island 02903
401/277-2771

=12=
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS | g#{ "
PROVIDENCE, Sc. SUPERIOR COURT

LANDFILL & RESOURCE
RECOVERY, INC.

v. : C.A. No. 81-4091

DEPARTMENT OF ENVIRONMENTAL
MANAGEMENT OF THE STATE OF RHODE
ISLAND AND ROBERT L. BENDICK, JR.
in nis capacity as Director of
the Department of Environmental
Management of the State of Rhode
Island; TOWN OF NORTH SMITHFIELD,
Intervenor

QU003 FAILVHEISININGY
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DECISION

GIBNEY, J. This matter is before the Court on the Department
of Envicronmental Management's ("DEM") petition to adjudge
Landfill and Resource Recovery, Inc. ("L&RR") in contempt, and

for the appointment of a Master. L&RR’ nas filed a cross

petition for declaratory relief.
This present action stems Ecom a consent order

ana agreement signed by L&RR and ‘DEM on July 13, 1983. The

agreement allowed L&RR to continue opecations at its dump for
.




0202u (CPS)

eighteen months, or until the dump reacned a cectain height,
whichever came first.

L&RR later arranged for Truk-Away, a trash
hauling firm, to dump Warwick's Municipal trash at L&RR. The
L&RR dump is located in North Smithfield. Truk-Away sought
approval for this arrangement with the Solid Waste Management
Corporation ("SWMC")., The SWMC denied approval after strong
public protest from tne Town of North Smithfield. L&RR then
notified the DEM that the denial constituted "interference",
and that pursuant to the consent agreement, L&RR's dump woula
stay open until April 27, 1985, The parties then filed taeir
respective petitions.

The X_QLII_' presented by these petitions is whether
the DEM and the Town or Nortn Smithfieid interfered, within

the meaning of the consent order and agreement, with LE&RR's

plan to process warwick Municipai trash.

L&RR blames intense lobbying by the DEM ana Northn
Smithfield for Truk-Away's failure to ootain SWMC approval for
aumping Warwick trasn at L&RR. ikk cl._aima tnat the J.Mng
constituted "interference"” within the meaning of the agreement.

SWhC approval 1s needed for the dumping of
municipal trash at out-of-town sites. R.I.G.L. 1956 (1373
Reenactment)§ 23-19-13, It is the policy of this state for the

SWMT to act for tne benefit of the people and municipalities.

53?:%{
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R.I.G.L. 1956 (1979 Reenactment) § 23-19-3, This means that

the SWMC must take into account the views of a town when it

reviews plans to dump another city's trash in that towp. - North

Smithfield and the DEM were both acting through appropriate
—_— —_— —

regulatory cnannels when they made their negative views known
——

to the BSWMC. It is the Court's opinion, however, that tney
were not interfering with L&RR's npacations.

L&RR also claims that without the Warwick trash,

its dump could not "f£ill up on time", and that this intecfered
witn its operations. L&RR argues that the consent agrgement
Py

gave L&RR eighteen months to reach a certain capacity. The

Court disagrees. Provision number 1 of the Agreement states

tnat tne dump can operate for eighteen nonths or until a
certain neight is reached, whichever occurs first. This
provision is in the disjunctive. Therefore, the lapse of
eighteen months alone is enough to close the dump, regardless
of the amount of trash depositea in it,

The Court finds that the DEM and Town of North
Smithfield have not interfered with L&RR's operation. DEM's
petition is granted. The Court finds, however, that plaintiff,
while technically not in compliance with the Order ana
Agreement of July 13, 1983, has not demonstratea any wiltul
intention to disobey said Oraer and Agreement. L&RR shall,
nowever, forthwitn commence closing of i;s landfill ana
forchwith cease aisposing of trash at the No‘r:n Smithtield site.

L&RR's petition is deniea.

=3=
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STATE OF RHODE ISLAND SUPREME COURT
PROVIDENCE, SC.

LANDFILL AND RESOURCE CA#84-0260,
RECOVERY, INC,
CA#85-0028, and
vs
CA#85-0153
DEPARTMENT OF ENVIRONMENTAL
MANAGEMENT OF THE STATE OF
RHODE ISLAND and ROBERT L.
BENDICK, JR., in his capacity :
as Director of the Department 3
of Environmental Management of:
the State of Rhode Island; ]
TOWN OF NORTH SMITHFIELD b
Intervenor :

STIPULATION

@
Mmoo
+ M
Landfill & Resource Recovery, Inc. and David J. ll&n‘;ﬂ%
the Department of Environmental Management of the State
Island and Robert L. Bendick, Jr. in his capacity as Dir
Department of Environmental Management of the State ef Rhode
:nd and the Town of North Smithfield hereby stipulate and agree
as follows:

1. The appeal filed by Landfill & Resource Recovery, Inc.
and David J. Wilson in CA #85-0028 and 85-0153 be and hereby is
withdrawn and dismissed with prejudice.

2. The appeal-filed By -the-Town of Horth SALEhEI
¥84-0260 be_and hereby-Ts-withdrawn and nmm

3. Landfill & Resource Recovery, Inc. hereby waives forever
its right to dispose of waste on any of its property located
within the Town of North Smithfield. The parties hereto agree
that the waiver by Landfill & Resource Recovery, Inc. set forth
in the preceding sentence shall not affect nor shall it be ine
troduced or used in any way in the proceedings pending before the
Rhode Island Superior Court for Providence County under the name
and style of Landfill & Resource ncaur!;‘;nci v. Department of

aul ¢+ inc

Environmental Management, et al, CA #84 luding but not
limited to as evidence in such proceedings.

4. It is acknowledged that the appeal filed by the Depart-
ment of Environmental Management and Robert L. Bendick, Jr. in
CA #84-0367 from the decision and order of Mr. Justice Almeida
dated on or about May 8, 1984, which appeal was filed in this
Court on or about May 9, 1984, remains viable.

Landfill & Resource Recovery,
Inc. and David J. Wilson

by, Qm A //z
Dean N. Temkin, Esq.

Willey & LeRoy, Ltd.
10 Dorrance Street
Providence, RI 02903
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a 9
Town !ollcltcr
800 Providence Stidet
Providence, RI 02895

DEPARTMENT OF ENVIRONMENTAL
MANAGEMENT OF THE STATE OF
RHODE ISLAND and ROBERT L.
BENDICK, JR., in his capacity
as Director of the Department
of Enviro: al Management of
the State Rhode Island

Department of Edvironmental

Providence, RI 02903
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Law Orrices
PauL P. BAILLARGEON INC.
Uwiow Souans
800 ProviDENCE StREET
WoonsockeT, RuODE IsLanDp 02808

1401 762-0404

'MEMORANDUM

RE:  LANDFILL & RESOURCE RECOVERY, INC.
AND:  THE TOWN OF NORTH SMITHFIELD

The 'ollwi:g.dommnts are subnitted as a chronological

summary of

Landfi11 facility overlying a stratified

drift aquifer as defined by the United States Geological

Su and
of the 81

subsequent testing reports taken both on and

te as well as several summaries pr

consultants to the Town of North s-mfma.m

8/27/79
10/16/79
26/80
4/17/80
10/5/80
10/29/80
5/81
8/31/81
1014/81

Letter to Daniel P
Erco Test Results
Erco Test Results
Erco Test Results
Decisfon of Frank P, Geremia, Adjudication Hearing
Officer of the Department of Environmental Management
Report of Whitman & Howard

Environmental Impact Assessment = Groundwater Integrity
as affected by Hazardous Solid Waste Land Dis sal Site
FIT Project - Task Report to the Environmenta
Protection Agency

Report of Whitman & Howard

United States Geological Survey - Availability of

Ground Water in the Blackstone River Area, Rhode Island
and Massachusetts

rentiss from Herbert E. Johnston

il
i
.
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

ADMINISTRATIVE HEARING NOTICE

Notice 1s hereby given that sdministrative hearings will be h.lzé by ‘the M
Director of the Rhode Island Department of Environmental lhnu-ni ’u—!;:m A)( ;
in Room 313 of the State House on 27 November 1979 and 29 November 1979 con~
cerning Landfill & Resource Recovery, Inc. (L. & R. R.) of North s-mnuau lhodl

Island. These hnruul will be open to the public and will be conducted ln

with the Adm Act, Chapter 42-35 of the Rhode
Island General Laws.
On 27 November 1979 a hearing will be conducted on the question whether
L. & R. R., by accepting for disposal wastes other than those identified in its
notification to the Department of Environmental Management dated 15 March 1ﬁ!.
violated Rule 4.02 of the Hazardous Waste Disposal Facility Rules And Regulations,
effective 21 December 1978, and Rule 33,06 of the Hazardous Waste Management
Facility Operating Permit Rules And Regulations - Landfills, effective 10 September 19
In addition, a hearing will be conducted on 27 November 1979 on the question
whether the facility of L. & R. R. should be directed by the Department of Environ=

mental to ly cease the

P and disposal of hazardous
wastes, including septic wastes for the reasons stated in the opinion of the Town
Solicitor of the Town of North Smithfield and pursuant to Sectiom 23-46.2-10.1 of
:h- General Laws of Rhode Island, es amended.

On 29 November 1979, pursuant to an Order of the Superior Court issued on
12 October 1979, the Director of the Department of Environmental Management will
conduct & hearing to afford the Town of North snu\hfum the opportunity to demon-
strate through evidentiary presentation whether any activity which has been con-
ducted at the facility of L. & R. R. has been in violation of an anvironmental

quality standard, as that term is used in Chapter 10-20 of the Geperal Laws of

Rhode Island, as amended, and whether such standard should be enforced by the
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Is less clear than this LANDFILL & RESOURCE RECOVERY
notice, it is due to the ADMINISTRATIVE RECORD
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