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SUPERIOR COURT
STATE OF RHODE I SLA.'ID 

PROVIDENCE, Sc. 


LANDFILL ' RESOURCE RECOVERY, INC. 

c.A. No. 81-4 091 

DEPARTMENT OF ENVIRONMENTAL 

MA.tiAGEMENT OF THE STATE OP RHODE 

ISLAND and ROBtRT L. BENDICK, JR. , 

i n hh capacity as Director o f the 

Depar tment of Environmenta l 

Management of the Sta t e o f Rhode 

I df.ndJ TOWN OF NORTII SMITHFIELD, 

Intervenor 

PREHEARING MEMORANtnU1 

TRAVEL AND FACTS 

Though the di•agreements betveen the parties here in are of long 

duration, for purpose of resolving the instant dispute only those 

occurrences subsequent to entry of the court•• Order of....~8l 

::) 	 (the Order) are of primary r elevance . The partiu' present dispute 

concern• the interpretation to be given certain language in the Order, 

aa well aa the appropriate procedure for resolving their differing 

interpretations. 

The order endorae4 a •consent Order and Agreement• (the Agree­

ment) which was the product of ncgotiationsbe tween Landfill and 

Resource Recovery, Inc. tLUR) and the Department of Environmental 

Management (OEM) . It waa the intention of both parties, by thh method , 

to r esolve all extant contes ted matte r s betwe~n t hem, s ave an i nverse 

condemnation quest i o n.. The fi r s t and mos t fundamen t al term of the 

Agreement provided for the closure o f L'RR's landfill facility by a 

date certain, or when it reached a specified elevation, whichever 

occurred first (Provision 11 of the Agreement). Without a finite 

period of operations. no consent agreement would have been possible. 



rt 
Approxim.ltoly six months after entry of the Order, L•RR (or 

) Truk Away, a related corporation) aouqht permiuion from the Solid 

Waite Management Corporation (SWMC} to accept and depoait municipal 

trash froa the City of Warvick and to receive a credit th.refor to­

ward future dumping at the SWMC facility. The OEM Director, in hh 

capacity •• a Board member of the SWHC, initially supported the 

request. Subsequently, after diacuaaiona with officials of the Tovn 

of North Smithfield (where L'RR'a landfill facility 1a located), he 

was per1uaded that, on balance, it waa not appropriate to give special 

treatment to URR (Truk Away)), and that the Tovn' a concerns about 

increased truck traffic and litter were legitimate . In light of the 

City of Warwick' a expreuion of opposition to itl traah being aent 

to the L•RR facility, the SWMC Board, at ita February, 1984 meeting, 

u.eter11lined that LIRR's (Tru.k Away's) request had become moot . 

It vaa not until September 19, 1984 that LIRR •notitied• OEM, 

the Court and the TO\otn that it considered the denial of LIRR' s request 

to receive warwick 'a trash, to receive a credit, and the events l ead­

ing to that decision , to be in violation of the Orde r. Said notifi­

cation, dated September 18, 1984, was not only belated by a pproxi­

mately six months, but is hi9hly unorthodox in that it asserts a right 

to unilaterally disregard the clear terms of the Order. 

Also, in September, 1984, L'RR advised OEM that it intended to 

pile trash at its facilitytoa height greater than the 370 feet maxi­

I'DUm. elevation specified in provilion tJ of the Order. 

In reaction to both these stated intentions by L'RR, OEM filed 

a Petition to Adjudge in Contempt and for the Appointment of a Master. 

LUI;R has recently filed a Response ~o DEH'a Petition. 

r 
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I While it h unc l ear whether L' RR'a " No t i!ication" constitutes 

a pleading requi r ing any sort of reapf.)nae, Dt."' qenerally denies 

the factual allegat.iona contained i n the Notification and specifi­

cally denies that there has been any interference or interrup~ion 

of L•RR'a continued operations, within the meaning of the Agreement 

and Order. 

ARGUMENT AND LAW 

I.~ 

The u tte r at hearing is i n an unus ual pos t ur e. Ra t he r t han 

movi ng to Ul&nd that terr.~ of the Orde r establis hing a final closure 

date, baaed on an allegation that another terr.1 of the Order had been 

violated, URR chose, rather, to file a "Notification• that it in­

tended to unilaterally extend the date of cloaur'e to a date which it, 

alone, had selected. L'RR no. in ita Response to DEM'a Petition, seeks 

to reverse its burden of provin9 ita allegation that the • no inter­

ference• term had been violated by a ..erting that DDI •omehow bears 

the burden of alleging and proving the *absence of interference. • 

This would appear to be an obvious attempt to avoid the normal proce­

dures for moving to uend a Court Order, pursuant to R. C.P. 60, and 

to ahift the heavy burden which suc h a movant would bear in seeking 

to modify a final Order , Posquoui v. Poaguozzi, 119 R. I. 554 (1977) . 

In the ordinary case, the rule is that a Conaent Orde r cannot 

be changed wi thout the a ssent of both parties or in the ab1ence o f one 

of the R.C . P . 60 (b ) facta:ss uc h a s fra ud , mu t ua l mistake , or c ha nged 

circums t a ncu justifying relief. Douglas constrdc t i on v. Wholesale 

~· 119 R.I. 449, 452 , 379 A.2d 917 (1977) . OEM acknowledges 

th.:~.t the Order herein provided an opportunity for L'RR to seek re­

lief from ita terms if there were *interruption of or interference 

with the cont.inueU. operation of L•RR .* It is subr.tittecl, however, that 



/

/ ·.. in an:,· other situation where relief !rom a Court Order ia sought, 

it h the obli9ation of the party aeeking rdief to allege, and carry 

the burden of perauaaion, that the applicable standard haa been met. 

DI:!M, theh, deniea that there baa been any interference or int~rruption ., 
within the m..ning of the Order, and aubftiUthat it h L•RR'a burden ! 
to prove othervhe. 

It b not unreaaonable to conclude that LU.R baa .invented and 

utilized the •Notification• document, not only in an attempt to ahift 

the bur den o f proof, but alao t o avoi d the requiremen t of R.c.P. fiiO(b) 

tha t a motion for r e l ief • t>e u de wi th in a r ea sona ble t ime, and not 

.ar e than one year a f ttir t he j udCJ1Mnt, order, or pr oceedin9 vaa 

entered or taken. • It ia clea r that had L'RR de layed bringing a mo­

tion for relief until September 19, 1984 i~ voufd have been barred by 

the one year tillle limit. in R.C.P. 60 (b). But even vere the one year 

period not a bar, L•RR has unreasonably delayed seelting relief. It 

vas not until November 13, 1984, when it filed a •cross petition• a• a 

~rt of its Responie, that it aaked the Court for r e lief . Thua, LiRR 

did nothing for e ight months after the laat occurrence of which it 

compla ins, the February decision by the SWMC, to seek relief . Such 

a delay is unreasonable and L6RA ought to be equi tably barred and 

denied any relief f or hav i ng failed to comply with a . c . P . 60(b) . 



'r....,..=.,... ~ '"' '"~"'' ~ = ..... 
One of the aubatantive disput es in this proceeding concerns whether 

certain occurrences cjualify ae an •interruption of or interference 

with the continued operation of LU.R or trucka going to and from L5RR, • 

language found in provbion 13 of the Court Order . Hore specifically, 

the question at iaaue ie vhether the denial by the Solid Wute Manage­

ment Corporation of L'RR ' a requeat that it be permitted to accept 

Warwic k traah violated said provbion . A resolution of the dbpute 

depe nds on the int erpretation or cons t ruction to be qiven to the term• 

•interrupt i on, • • inte r ference• and •continued oper a tion . • I t ia t he 

pod tion of OEM that the evenU cited by LUR do not fall vithin the 

conatn.intl of the above-quoted phrase . 

The Court need look no further tha n the Cou'rt Order it..lf to 

detemine what the parti.. intended in uaing these terms. It should 

Q 	 be noted, preliminarily, that the language in the Court Order ia that 

which DEM and L'RR agreed to, and which the Judge eff~tuate4 by en­

tering an Order in conformity vith the parties' agreement. 

It 1a fundamental that a Court firat look to the written inatru­

ment, itself, to determine the intention of the parties, and in doing 

ao, to give words their ordinary ti'Mianing. ~1eatinghouse Broadcasting v . 

~· UO A. 2d 988, 991 (R.I . 1980). Applying thil principle , 

the Court will note that the phrase •continue to operate ita solid 

wut e disposal facility • appears in t he very tira t line of the Consent 

Order and Agreement, and t ha t the phrase "Continued operations at the 

landfill" appears i n the first line of provisiontl2 of said documen t . 

In addition, the Court will note that the term "operation," or somo 

variant, appeara elsewhere in the document, and in thoseS exhibits 

incorporated therein (e .g. "operating hours•). 

-s­
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One of the aubatant.ive dhputea in thia proceedinq concerns whether 

certain occurrences c:j:uaUfy as an "interruption of or interference 

with the continued operation of L6RR or trucks qoinq to and from L•RR• • 

lanquaqe found in providon ll of the Court. Order. More specifically, 

the question at issue ia whether the denial by the Solid waste Hanaqe­

ment corpon.tion of L•RR's request that it be permitted to accept 

Warwick truh violated said provieion. A resolution of the dhpute 

depends on the interpretAtion or construction to be qiven to the terms 

"interruption. • "interference• and •continued operation. • It ia the 

position o f D&M that the events c i t ed by L6RR do not fall within the 

constraints of the above-quotect phrase . 

The Court need look no further than the coUrt Order itself to 

deteraine what the parties intended in usinq theae terms. It should 

be noted, preliminarily, that the languaqe in the court Order is that 

which DEH and LiRR aqreed to, and which the Judge eff~tuated by en­

tering an Order in conformity with the parties ' agreement. 

It h fundamental that a Court first look to the written ins tru­

ment, itself, to detemine the intention of the parties, and in doing 

ao , to give words their ordinary meaning. ~·reatinghouae Broadcasting v . 

Dial Media, 410 A.2d 988, 991 (R .I. 1980), Applying this principle, 

the Court will note that the phrase •continue to operate ita solid 

waste disposal facility• appears in the very first line of the Consent 

Order and Agreement, and that the phrase •continued operations at the 

landfill" appears in the first line of proviaion't2 of said document. 

In addition, the court will note that the term "operation," or somo 

variant, appears elsewhere in the document, and in thos~s" exhibits 

incorporated therein (e.g . "operatinq houn"). 

-s­



!' It h in the context of these other uses th.:~t the language in 

provision HJ should be interpreted. It is obvious, when so read, 

that the term "operations" refers to the mechanical and physical 

activities and proceuea which are in furtherance of landfillinq at 

the L'RR site. L'RR would have the Court read the term "operation" 

to include business relationships, not only existing, but prospective. 

The use of the term in the Consent Order and A9reement ia clearly not 

so broad. It refen to "continued operations at the landfill," to 

operating "ita solid waste disposal facility," and ia used in sequence 

with other physical tasks. ("final operation/closure, capping and 

methane recovery and removal" - proviaion 2a). 

The interpretation advocated by DE.."' h consistent wit.h Webate~'a 

preferred definition, "performance of a practical work or of something 

i.Awlv..i.Av the practical application of principl.. or proca..aa. • 

Webster's New collaqhta Dictionary, 1979. .L•RR hu not, and cannot 

contend, that there baa been any •interference• or •interruption• of 

the activiti.. or processes at the landfill. 

FurthallDOre, evan were "operations • to be read so broadly aa to 

include bulineaa relationships, no relationship which existed at the 

time of the entry of the Order, or which came into being subsequently, 

has bean affected. The term "interrupt• implies a pre-exhtinq dtu­

ation ~r status quo. It b defined by Webster aa •to atop or hinder 

by breaking in• and •to break the uniformity or continuity of -; 

to bz'eak in upon an action. • .!!!.!!!• 
While the term "interfere• is perhaps mora vaque, it must be re­

membered that it ia used here with tie word "continued, • "'hich means 

"lasting or extending without interruption. • ~· The latter word 

precludes consideration of prospective relationships or expectanciea. 

-·­



; ·. At the time the Order was entered, L'"R wao not receiving warwick 

trash. And at. no time subsequent to the entry of the o~er clid it 

ever receive Warvick trash. It ia difficult to conceive of hov auch q 
a situation could ever be considered to btl •continuing." 'I 

~ However, oven auuming arguendo that any ambiguity u to tho 

\/ 	vorda "interfe:te, • "interrupt" or "continued operation• reraaln after 


looking at the Order and AgreeJnent &a a whole, and giving ~- there 


ordinary ~~eanin9, it ia submitted that it vaa not the parties' intent 


thlta\ inability of LUR to obtain and deposit Warwick. truh and to re­


ceive a cred-it vould relieve URR from the moat fundamental provision 


of the Court Order, tt. date for closure. 

The meaning to be qivan to the word "interhre" depends upon 

the undaratanding of the partill!•• determined no1;. only from the vorda 

of the contract, but alao from the circwutances surrouncling the choice 

of vords, including representation• made in the coune of neqo­

) , u.s. v. carr 608
tiat.iona. u.s. v. Attick, 649 rctd.ld 61( 

) , Hill v. M.S. Alper ' Son, Inc., U6 R.I. 38, 41
rocS.>d 8161 

256 A.ld 10, 15 (U69). Aa the evidence at hearing vill show, there 

vaa no dbcuuion of the circumstance• of vhich t.•RR presently com­

plains, or ones even remotely aimilar. Rather, diacu..ion• concerned j 
the implication• of acta, of civil dbobedience such as blocking the 

road into the facility, labor strikes or the institution of legal 

proceedings by the Tovn or othera, which would have the effect of 

preventing the landfill facility from operAting for a time. There 

vas clearly no diacuaaion relating to the buaine.a• relationships or 

commercial activities of L•RR. 

Another rule of construction/interpretation instructs t~at terms 

of art should be applied ao aa to give effect to their lega l meaning. 
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Greenwood v. Stevenson, 88 FRO 225 (USOCRI, 1980). The word 
) I 

•operations • (as vall aa •operator•) ia such a terra of art in the 

solid waste mana9eMnt field. It refers to the mechanical and phyai.. 

cal proceu of conducting solid vaate management activities. Por 

example, the s~~~ 1•~. pursuant to which L'RR conducts iU activities, 

provides the folloving definition. 

*The tara '•olid waste Nna.9ement facility' 
means any plant, atructure, equipment, real 
and personal property, except mobile equip­
ID8nt or incinerators with a capacity of le.. 

::"p!~(!~:) or~::.:rn:~u~~.:~i~;~-:rf~r... 
posing of solid vute but not aegreqated aolid 
vaate. • (enrphasb a44ed) R.I.G.L . 123-18.9-1 (3) 

Tne authority for OEM to iss~e licenaea uaes the auae verb, 

:::t~~:~~i:~•!!l:::r:tii~:~.:o!~:r:~~~ei=-~~e· 
tained froa the director. The director shall 
have full paver to aake all rules end regula· 
tions establiahin9 atandarda to be IDet for the 
iaeuance of aucb licenaee. • (emphaeia added) 
R.I . G.L. 123-lB.t•l. 

See alao, R.I.G . L. 123-ll.t-10 which impoeea a penalty on •any penon 

vho operate• auch a facility without obtainin9 a Uc•n••· • 

D£.'4'1 implementin9 reCJU~a~~?~•. are replete vith the term •operate • 

in ita varioue fonaa. Rule 6.08 of the Rule• and Requlationa for 

Solid Waate ManageJMnt rac.Uitiea (of vhieh the Court h requ.. ted to 

talc.• judicial notice) December 1, uaz require• an applicant for • 

licenae to eubmit an ·~~ating Plan, • which contain• detailed infor­

mation concerning twenty-five, or ao, aubjecta among which are 

•operating houra, • "winter operations, • •salvaging operationa, • and 

"leachate 	treatment operations. • 

Fully ten pages, almost one third of the regulations, deal 

specifically with "Operating Regulations. • ~uld9.00 .. 9.15 apply to 

-·­



/ 	 "Genenl Operating StandA r ds , " vhile Rules 10 . 00 - 10.17 qovern 

"Saniury landfill Operating StandArds . • It is clear from even a 

cunory eJCAnlinAtion of the.. standards that the term "operate• and 

iU derivAtive fonu are u..d. throughout in a technical ..n... 'l'hey 

refer to tho.. phydcal and mechanical activities conducted at a 

solid vast• aanagement facility for the proper d.hpoaition of refuse. 

L•RR cannot contend that ita m~hanical or physical activities 

have 	 been either i nterrupted or interfered vith. 

Moreover , even if t he word •oper ations" ia read in a broader 

seue to include U RR 's buain••• a c tivi t ies, t he noun h modified by 

the adjective •continued. " When read to9e t her , t he phrase • contin~~d 

o_~ra~iona• connotes a ~:'.e_l~~e situation at the ~ime: of entry of 

th~ Ord~r against vhich to asse•• vhether the re ·haVe been a n inter• 

terence. At that time of the Order, L•RR wu rece ivin9 and depositing 

::=,') 	 approxi..tely 17,000 to 11,000 cubic yards of truh per veek. At the 

time that it served ita "Notification• it had doubled the amount of 

refuse vhich it vas receiving and depositing to approximately 36,000 

to J1, 000 cubic yards per veeJc.. It vould be a stnnge interpretation 

of the vorda "interference• or " interruption• and a •conti nued oper­

ation• Whe r e a doubling of one 's activities , vith presumably a com­

menaurate increa s e in income , had occurre d . 

Furthe rmore, at the t ime that the Order vas entered , L'RR had n~ 

right , nor even a n expectancy, that i t would be receiving wa rwick 

tr~sh. State lav creates a preaWDption that all municipa l s olid waste 

which cannot be disposed of within a municipality's boundaries, will be 

disposed of at the Central Landfill operated by the SWMC. R.I.G.L. 

123-U-13. Under lthode Island Lav, URR certainly had no protectible 

interest in what can only be reasonably termed the merest of expect­

-·­



ancies when it aou9ht a credit from the SWMC. Rhode Island has not 

1 	 reco9nized a tort for interference with a prospective contractual re­

lationship . Federal Auto Body Worka v. Aetna casualty and Surety, 

R.I. , 447 A.2d 371, 379. It h au99eated that Rhode I sland 

t_~~.!.J.,a;_. is instructive, by ~~;nal.c;>9Y, in resolvin9 the dispute herein. 

Moreover, even if Rhode Ialand law did protect prespectiva businasa 

relationshipa, a party haa no. right · to recover if the alleged inter­

ferrin9 party has acted to protect its own le9itimate interests. ~ 

at 380, citing Re1tate11ant Qd) !2m 1769 at P9• U. Here, the Town 

had a legitimate intereat in protecting .ita citizenry from an in­

creaae in truck traffic, and the conaequent increase in air and noiee 

pollution, a nd ~tyof vehi cle acci denu, and f r om the inevitable 

increase in litter. 

III.~ 

U.RJ.'a recent reaponae contends that a contetr.pt proceeding b 

inappropriate becauae the eighteen 110nth operational period haa not 

yet expi red . It ia DEH'a podtion that to vait until URR'a atated 

intention ripens into r eality would create an untenable situation . 
i 

Prom ian environmental perspective , it ia neceasary that deposition 

of tr~~h and the plac.-nt o.f cover uterial during the approxiaate ly 

tvo 1110ftth peri od prior. to cloaure occur i n a aanne r that prevents the 

··' collec tion of rainwater and conaequent ge neration of leachate to the 

9roundvater. Were DEM required t o vai t until L'.RR continued its 

. operation• beyond the cloaure date, it ia quite conceiva~le, that i n 

order to minimize pollution of the groundvater, it would be compelled 

to ~upport continued operation• to properly confiqure the landfill. 

http:contetr.pt
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The law has recognized a party's right to ...k relief in antici­r 
pation of a threatened or predictable braachi.1 In contract law. the 

doctrine of •anticipatory breach• or •anticipatory repudiation• 9iv.. 

an aggrieved party an i~~~~~~ediata ~auae of action . Reatat.,..nt, Con­

tncta 1318. The doctrine recognizes the unfairne aa of requiring a 

party to wait if the other party hal made clear that it has no in­

tention to perform ita obligations under the contract. 

The Courts have recoqnized a similar unfairness, and approved a 

civil contempt remedy, when the threatened violation ia of a Court 

Order •• vall. In cOft'll':lenting on a contention similar to that a..arted 

by L•RR, herein, the ~: :S• Co~z:.~-~~~~~~l}_~econd Circuit, observed, 

•Appellant's final &rCJWHnt 1e that no vio­
lation of the 1965 order vas proved • . Appar­
ently ita premlae 1a that t.Mi court should 
have waited until appelhnt actually aold the 
lar9e quantity of unlicenaed: tetracycline it 
had already arranved to illport and aell. We 
think that on these facti ita podtion 1a in­
correct. In the face of appellant' a actiona 
and ita threata to Pfiaer, there vaa no ruaon 
for Judv• Ryan to wait until the laat atep vaa 
taken. Becauae it v..a not, O&vla-Edvarda haa 
not yet been required to pey any fine, althouqh 
it haa been adjud9ed in civil cont.-ptJ it ia 
on notice that if it proceeds wit.h ite i.­
proper plana to ivnore the conaent judgment, 
it will be liable to a fin• of $5,000 tor each 
violation . Thia diapoaition of the matter 

:t:·&::f.:::·~., s;;25J?~a-:,~ona ~ir?<'l1Ji, .• 
Charles Pfhe r • co. v. Davia Edwards Pharmacal 
£2!.2·, (1967) 385 P.2d 5JJ, 537-38. 

OEM baa requested that the Court appoint a maater to over••• the 

operation o! LiRR'a londfill, and to order LiM to pay the costa o! 

same . The Court clearly haa the aut.hocity to do \o, punuant to R.C . P. 

17.0 and R.C . P. 15.3, and R.I.G •.L . 19-14-26. Lincoln, Tovn of v . 

Cournoyer, llO R. I. 101, 106( ) • See alao, Moore' s , ~ 

Practice, 170 . 02, and c:asea cited therein and Wriqht and Hille r, 
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~11 
13022, P9· 78 , and cuu citad therein reqardinq the analogousr· 
authority under Federal Rule of Procedure 170 . Given L•RR'a etated 

intention to extend it• operation• and the criticd i&portance of 

the activitiea on eite ~lately prior to cloaw:e, it b aubld.tted 

that appoint.-nt of a peraon to ovenee the dally actlvltl •• b 

varranted. 
DEPARTH.EN'l' OF ENVIRONMENTAL HMAGEMIN'l' 
and ROBERT L. BENDICK, JR. 

~~.r·~g~l co,!.:I 1/
Dept. of Environaenta Kanag.-.nt 
83 Park Str"t 
Providence, Rhode IabncS 02903 
401/277-2771 
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Fihd 1/11!/I!S, 

STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 

PROVIDENCE, Sc. SUPERIOR COURT 

LANDFILL i RESOURCE 

RSCOV!RY, INC . 


v. 

DEPARTMEN'l'. OF ENVIRONMENTAL 

MANAGEMENT OF THI STATE OF RHODE 

ULAND AND ROBERT L. BENDICK, JR. 

in nis capacity u Director of 

the DepUtiDent of Environ•ental 

~naqe..nt of the State of RhOde 
Ubnd1 TOWN OF hOHTH SMI'tH!'lELD, 
Intervenor 

~!£!!.!2! 

of lnvicouentll M1nagement' • ( •o£M•) petition to adjudge 

t.andfill and Resource Recovery, Inc. t•LiRR•) in contempt, and 

for the appointment of a Master. LiRR nas filed a crou 

petition for declaratory relief. 

This present action ateras from a consent order 

ag reement signed by LiRR and Ot:M on July 13, .1.983. Thtt 

agcotement allowed LiRR to continue opeutions at its durap toe. 

(CPS) 
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eighteen montha, or until the du111p reached A cert.Ain he ight., 

whichever CARll first. . 

L•RR bt.ec uranc;ed foe Truk-AwAy, tush 

haulinc; Uc•, t.o du•p Wuwick 's Municipal t.us h At. LUtR . Ti'le 

L•RR ciu111p is locAted in Noct.h Smithfield. Tcuk-AwAy aouyht 

appconl foe t.hia unnge111ent with the Solid wute. HAno~qement 

Cocpout ion (•swHC•). The SWMC denied approval dtec strong 

publlc protnt from tne Town of Noeth SMithfield . t.•RR then 

notified the DEH that. the denhl constituted • i ntedec ence", 

and that. pursuant. to the consent agcee111ent, LioRR 1 a dump woula 

s tay open until April 27, 1985. The putiu then filed t.:teic 

cupective petitions. 

The ~e pce..nt.ed by these petitions is whether 

the DEM And the Town ot Noeth !lia~it.hUeld inUrfeud, within 

the laeAninc; of the con11ent order and agreement, with t.•RR' a 

plan t.o process ..urwick Hunicipot.i. uash. 

URR bla111e11 intense lobbying by the DEM ana No rth 

S111i thfield fo e Tc uk· Away' s hiluce to ootain Sioii'IC approva l foe 

oumping ttac wic k trasn at LiRR. !::!,!R c!!_ims tnat the l~n':l 

c onstituted "1n ter tece nce" within the meaning of the agreement. 

Sifi~C approval u needed toe the aura;Hnq of 

municipal tcaah at out-of·town situ . R.t.C.L. 1956 (UH 

Reenac tment)S 13· 19-13 . It ia the policy of tlli.l state foe the 

SWMt: to ac t foe t ne bene fi t of the people a nd mun icip!l li tl~s. 
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R.I .G . L. 1956 (1979 R..nact•.tnt) S 23-19-3. This ftl..nl that 

the SWMC n~uat take into account the views of a town when it 

uvhva plana to du•p another city's tush in that town. · North 

S~ield and the 2!,M ~· both acting through appropriate 

regulatory cnannela when they ude their negative views known 

to the liWMC. It il the Court's opinion, however, that they 

were not interfering with LIRB'• op·nt ' cu, 

LIRR also claims that without the Warwick truh, 

ita duiDp could not •uu up on time•, and that thil intectered 

witn ita operations . ~RR. arguu that the consent agrwent 

gave LIRR eighteen •ontna to reach a certain capacity. The 

Court dhagreea. Provision nuaber 1 of the Aquement states 

tnat toe du•p can operate for eighteen 1:\ontha ll until a 

certa1n nelCJht il reached, whichever occurs tiCJt. ThiS 

provhion ia in the disjunctive . Therefore, the lapse of 

eighteen •ontha alone 11 enougn to close the dump, regardlus 

of the aaount of trash depodtea in it. 

The Court finds that the DE:M and Town of Nortl) 

S:~~lthtiela have not interfered with LIRR's opeution. DEN's 

petit1on h C)Unted. The Court finds, however, tnat phinti!t', 

while technically not in compliance with the Order ana 

Agreement of July 13, 1983, has not demonstratea any wiUul 

lntention to disobey said Oroer and 

nowever, ~ com."'lence closing of it5 Landfill ana 

~cease oisposin~ of trash at the Nortn Smnnhela site. 

LIRK's petitlOD h d!i!Dieo. 
-3­



:1 STA'fl OP RBODI ISLAND SOPR!Kt COURT 
PROVIDINCI, SC. 

LAIIDPILL AND USOORCI CAI84-0Z60, 
RECOVERY, INC. 

CAt85-00Z8, and 
vs 

CAtiS-0153 
DIPAR1'MZH1' OP INVIRONMENTAI, 
HANAG!MINT OP 'I'D S'1'A1'B Or 
RBODI ISLAifD and ROIIRT L. 1 
BINDICk, JR. 1 in bil capacity 1 

•• Director of the DepartMnt 1 
of lnvironaental ManagaMnt of1 

=.,s~;t:c,:;aa:~;8~;~~4 ' I ~ c .. 

Intorv<~nor S!IPOLA!IOK ~ '~i 
Landfill • Re.ou.rca Recovery, Inc. and David J. Wi•np.RIJ 

the Departllent of lnviron.ental llanageiMnt of the ltata f11. ... 
Iahnd and Aobert L. lendict, Jr. in hie capacity aa Dir~· ot 
the DepartMnt of hviroa.ntal Jlanag...nt of the lUte fJf abode 
leland and the 1'ovn of Worth 1•1tbt1al4 hereby atipulata and a,ret 
•• followe• 

1. .'ftla appeal filed by LaDdfUl • a.aouca ~eooYery, Inc. 
ODd' Dn14 J. WUoon 1n CA 115-0021 and 15-0153 bo ODd boroby 1e 
withdrawn and diaaieaect vit.b prejo41ca. 

-/ 'm-o:i~-:-==!~1f!::tn~.~~i~~===-::w.T;ftr, 
3. Landfill • a.aouca a.conry, Inc. hereby waivu forawr 

ita right to diapoae of waate on u:r of .ita property located 
within the ~own of llorth laithfield. 1'he partie• hereto agree 
that ~e waiver by t.n4fill 1 leaource ..COftlry, toe. aet forth 
in the prece4ing aentence ahall not affeet nor ahall it be· in­
troduce4 or ue4 in an:r way in the procH4inga pending before the 
lhode leland Superior Court for Providence County under the n... 

;::i:!~n:!l":.a:!~!!.:t~!:u!!~ ~C::::Ifa~~cin:iu:!:;r::n!o~f 
Uaited to aa e•idence in auch procH4inga . 

4. It ia acknowle4ge4 that the appeal filed by the Depart­
Mnt of lnviroftiHinb.l Manag-ent and Robert L. hndick, Jr. in 
CA tU-0367 tr011 the dechion and order of Kr. Juatice A1Mi4a 
dated on or about May I, 1914, which appeal waa filed in thh 
Court on or about May 9, 1914, r ...ina viable . 

L.lndtill ' Reaource Recovery,
Inc . and David J. WUaon 

by 0-- k -;:;::;;;:
Dean N. Tefikln, laq . 
Willey ' LaRoy, Ltd. 
10 Dorrance Street 
Providence, RI 02903 
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DIPAR'I'MIN"l' OP llfVIRORIIDTAL 
IIAXAGDIBtn' OP 'fBI 8f'A'l'l Or 
UODI IBLAlm and ROIIIt'r L. 
lllfDICX, Jlt., in hia capacity 
aa Director of the Dttpart.ant 
of lnviro d ManagaMnt of 
the ltata aho4a bland 
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Lt.wOPncEa 

PAUL P. BAILLARGEON INC. 
..._ ...... 

RE : lAHDFlU I RESOORCE RECOVERY, INC. 
NID1 lllE TQIN OF NORTH SMITHFIELD 

~~;t:;t~~~f~ ;~t~1~1!~,;;,: !h~~~~:l 
drfft aqufftr as dtftned by tM United Stites Geologtcat 

Survty and subsequent ttstfng reports tlktn both on and 

off the stte as wll as llvtral s~rtn Pf"e9ared by 

consutc.nu to the Town of North s.tthfftld. 


8/27/79 Ltttlr to Dlnftl PNnttu ff'OII Herbert £. Johnston 
10/16/79 	 Erco Ttst Anutu 
3/26/80 	 £reo Test Anults 
4/17/80 	 Erco Tat Results 
10/5/80 Dtchton of Frank P. GtrMta. Adjudtcatfon Hlarfng 

Offfctr of the Dtpart.nt of Envtro,..ntal Mln1v-nt
10/29/80 	 Aoport of llllt.n I -rod 
5/81 £nvfro-.ntl.1 ll!lplct Assa•nt - Groundwter lntegrfty 

8/31/81 	 ;h·~~j~ ~)'r::·=~ts:!t:htw.~:1~=.::~rsa t stte 
Protection A9tnc:y

10/14/81 	 Report of Wht blln I Howard 

Unfttd Stl.tts Gtologfcal Survey - Ava11abflfty of 
Ground Wtter fn the Blackstone Rfvtr ANa. Rhode Island 
and Mlssachusetts 

http:Dtpart.nt
http:consutc.nu
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STAT! OP lHODE ISLi.No AND PIOVIOEHC! PLAHTATIOMS. 
D£PAKTMENT OP EMVIIOHKENT.U. KAHAGEMENT 

ADHINISTIATlVE HEARING NOTICE 

Notice h he·r:b,. atven that adainbtntiva Marina• vq.l, ~ haW bJ ' t~ ' ' ' 

Dinetor of the lhoda hland Depart-nt of lnvtronaental Ka~&...l\~ ·:t- ·9110 'AJi 1 

. -. . '" 
in 10. lll of the State Houea on 27 Novnber 1979 and 29 Mov•ber .1979 c.~-

cerniQI Landfill l ll..ourca Recovery, Inc . (L. i a. 1,) of North ..1-~hf~eld~ lboda · 

Island . Theaa h..rtnaa will be open to t ha public. and will be. c.ol'l41iCted ~D 

accordance with tb. Adainhtrativa Procedure• Act, Chaptal' 42-35 of the lhoda 

Idand General Lava. 

On 27 Mov•bar 1979 a heartna vUl be conducted on the quaetiOD vbether 

L. ' &. I., by acc.apUna for dbpo..l van.. other than thoaa :ldeatified 1a tu 

aotlfiutiOft to the Depan..nt of lnvtron.ental Manq..nt dated U Karch 1971, 

violated lula 4 . 02 of the Haaardoua Waata Ot.po..l P.clltty lulaa AM bpalatiou, 

affective 21 Dec•ber 1978, and lula JJ .06 of tha Haurdoua Waata Manaa..at 

JadUty Oparattaa Par.it lulaa And a.aulationa - LandfUh, affective 10 lapt-"r 19 

In eddition, a Marina will ba conducted on 27 Mov•bar 1979 on the quaatton 

vbatbar tha facility of L. ' 1 . 1. ahould ba directed b7 the Deparc.at of hviroa­

..nul Manaa..nt to panunantly caaaa tha ac:captanc:a and diapoul ~f haurd.oua 

vaataa, ioc:ludiq aeptic: w..tu for tha n ..ona ac:ated in ttwa opinion of tba Town 

Solicitor of the Town of North S•ithfiel~ and purauaot to lec:Uon 23-46.2-10. 1 of 

t ha General Lawa of Rhoda laland, a a aaendltd, 

On 29 Novaber 1979, purauant to an Order of tha Superior Court iaaued on 

12 Oc:tobu 1979, the Diret.c:tor of c:ba Depart.ent of Envirorwental Manaa...at will 

conduct a hearina to afford tba Town of North S•i~Uald tha opportt.lnity tO de-on­

atrata throuah evidentiary pr..antation whether any activity vbic:b haa bean eon­

due: ted at the facility of ' L. ' I. a . haa been in violation of an anviroMantal 

quality atandard, aa that tar. h uud in Chapter lG-20 of th• .ceparfl Lawa of 

~~ hJ.and, aa aended , and whether al,a~h ···undard ahould be' C!,nforc:ed by the 
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NOnCE:if.-niml=,:­
•• le11 clear than thla LANDFILL & RESOURCE RECOVDY 
notice. tt Ia due to the ADMIHISTRATIVE RECORD 

of the document 
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LAMDPILL 6 RESOURCE R&COVDY 
ADMINISTRATIVE RICORD 
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LAlfDFILL ' RESOURCE RECOVERY 

ADMIIUSTRATIYE RECORD 
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