
NEW YORK ST4TE DEPARTMENT OF EN'IRONhlEKTAL COUSERVATION 

In thz _Matter o f a  Remed~al Prosratn for the B ROWrNFIELD SITE 
19"' Street Developnlent Site, located at CLEANUP AGREEMENT 
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under Article 27, Tltlc 14 or  the Environm~r~tal Index N o  W2- 10 1 2 - 04-0 7 
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FVHEKEAS, the Brownfield Cleanup Program Act ~ 3 s  enacted to encourage the 
voluntary remediation of brownfield sites for reuse and redcvclopmcni so as to ricivarlce the 
policy of the State of h'cw York to conserve, inlprovc, and protect its natural resources and 
environmt'r~t, and control water, land. and air pollution; and 

WHEREAS, rhe Department of EnvironmcntaI Consenration (the "Department") is 
authoi-izzd to adn~inistcr ths Brownfield Cleanup Program ("BCP") contLuned in Article 27. T ~ t l e  
14 o f  thc Environmental Conservation Law ("ECL"): and 

N'HEREAS, Gcos~etown 1 9Ih Street Dei elopment, LLC with offices located a1 c o Thr 
Geurgetou n Company. LLC, 667 hladlson Avenue, Keu. Y ork, N. Y. 1003 1 is currently 
participating in the Departme~~t 's  Voluntary Cleanup Progral-11 ("VCP") rclative to property 
locared at 80 1 ! I 1 '  Avenue, New York City, NCN York County, descnbcd as Tau Block 690, Lots 
12 and 54 ("Property" anct'or "Site") under VoIuntary Cleanup Agreement .S~te No. V-00624-2, 
Inde\ No. Ctr2-0942-03-02, and 

W'ZIEREAS, by certified application dated March 3 1, 2004 (and supplemented May 3. 
2003) Gzorgetoumtl 19''' Street Developr~iznt, LLC requesred transition f r c ~ m  thc L'CP to the BCP 
for conlpletinr~ of  thc rerned~al program for the Site. and HTRF Ventures, LLC, with offices 
located a: c/o Inter12stive COT., 152 West 571h Street, New York, N.Y.  100 13; IAC.Georgeroxvn 
l!)"' Street, LLC' will1 ofiices located at C/O The Georgetown Cornpmy, LLC, hh7 Madison 
Avenue, New York, N.Y.; Georgetown 19"' Street Phase I, LLC with offices located at c:'o The 
Georgerowil Company, LLC, 667 Madison Avenue, New Yurk, N.Y. 1002 1; T.4C' ~ g ' '  Street 
Holdings, LLC', wilh offices located at c/o The Georgetown Company, LLC, 1i67 Madison 
Xvcnue, New Yo]-k, N.l'. 1 102 1 ,  (collecrivcly, the ".4pplicant" or "Volunteer"), requested 
participation in the BCP, with the understanding th:zt the tenns and condi~lons of [he VCA ~ * ~ l l  
renulri in effect until the BCA is fully executed or otlie~wise termin:~ted and tbr the time period 
rrom the date of-its execution utltil supel-ccded bv thz BCA; and 



WHERE AS, the property's prior use was cummercial, speci Hcally a tnick storage garage. 
is currently vacant, and is intended to be redeveloped for commercial use; and 

WHEREAS, Georgetown 19'"trect Developnxnt, LLC had submitted and r e c c ~ ~ e d  
npploval for a Remcd~al Action \Vork Plan, a Coinmunlty Air Monitoring Plan. a Health and 
Safety Plan, a Soil Erosion and Sediment Control PIan, a Constructiot~ Quality Assurance Plan 
and an 0pe:aticlns Plan, ivkich docurnclits are cousistent ~ i r h  the intended use for the Site; a113 

WHEKEAS, an opportunity for public cornnlcnt o n  Applicant's requcst to participate in 
the Brownfield Clea11~1p Program was prohCidrd and the Dcpanment duly consiricrcd all 
comments received; and 

WHERE.45, upon consideration of the factors enumerated In EUL 27-1 41i;(S) and (9), 
the Departrneni rnnde a determination, baseti tipon consideratiot~ of the or ig~nal  applicdtion for 
the VCP, the ~nforrnatiun conrdined in the application and (he certifications tlude by the 
Appl~carlt, as well as m y  public comlnent reccibed, that Xpphcant is eiigiblc to participate i n  the 
BCP as a Vollirlteer as defined in EC'L 27-1 J05( 1)( b) with prior approval of work plans 
remaining in effect. 

how, THEREFORE, IN COKSIDERATTON OF AND 1N EXCHANGE FOR THE 
hlLTUAL COVEA'XNTS ,4ND PROMISES, 1 HE PARTIES AGREE TO T H E  FOLI,OWJNG: 

1. Ci tizcrl Participation Plan 

Within rikenty (20) Days after the cffectilme d ~ t e  of thls Agreement, L ulullteer shali 
submit a written citizen pat-tiripation plan prcpared in accordance with the reqilirements o f  ECL 
27-141 7 that, at a minimum (i) updates the rltirnes and ac1dresses of the ~ntcrested public and 
incl~rcles a b r o ~  nfield si tz contact list, l i ~ )  identifies major issues of public concern related to the 
Sitc; (iii) includes a descripti~n of citizen participation activities already performed, and (iv) 
includcs a descnpt ion and schedule of public participation a c t ~ v i  ties that arc either spcci fically 
required by law or are ilccded to address public concerns related to the Sitz. The Citizen 
Pdrtlcipatlor~ Plan shall be attached to and ~ncorporated into this Asreemcnt as Ell i lhi t  "A," 

11. Deve!opment, Performance, and-Report~riy o f  Work Plans 

A. Work Plan Requirements 

The a o r k  plans ("Work Plan" or "Work Plans") under this Agreement shali be prepared 
and implerrlellted in accordance with tile req~iireincnts of EC'L Article 27, Title 14 :md 311 
applicable laws, rules, regulations, and guidance documenls. The Work Ptans shall he captioned 
ns follows: 



1 .  "Remedial lrlvestigaliun M-ork Plan" if thc Work Plan provides for the 
investigation of the nature and extent of cont~r~lination w i t h ~ n  thc boundaries of the Site; 

3 -. "Rcrnedial Work Plan" it thc It'urk Plan provides for the developmenr 
dnd implemcntntion of a Remcllial Program for coctamination with~r! thc boundaries n f  the Site; 

3. "IkV Work Plan" if tlw Work Plan provides for an inler~rn remedial 
measure; or 

4. "OMAh1 Work Plan" i f  the IVork Plan provides for operation. 
maintenancc, and/or monitoring. 

1 .  The Remedial .Action Work Plan has been submitted and approved. The 
Volimreor car1 submit such other and addi tio11dI work plans as i t  dcems appropriate. 

2. Proposed Work Plans shall be submitted for the Department's revicu and 
approval and shall include, at a minimum, a chronological description of the anticipated 
activities, a schedule for perfomlance of those a c t l v ~  ties, and sufficient detail to allow thz 
Departmcnt to evaluate that Work Plan. The Department shall use best efforts tn  approve, 
modify, or reject a proposed Work Plan ~lrithin torty-fivs (35) Days from its rcccipt or within 
tlfteen (1  5 )  Days from the close of the cotnrnent period. if applicable, \\hlchever is later. 

i) Upon the Department's written appro\,al of a Work Plan, such 
Departn~cnt-approved Ii'ork Plan shall be incorporated into and become an enforceable part of 
this Agreement as Exhibit "C" and shall bc irnplementcd in accordance with the schedule 
contained therein. 

i i )  I f the  Department modifies a Work Plan, the rcasons for s i~ch  
mod1 fication shall be provded in writing. Wi th in  twenty (20) Days after rece i~ ing  writlen notice 
of such disapproval, Volunteer shall elect in writing to (a) implement the Work Plan as modi Tied; 
( b )  implement any othrr Department-approved Work Plan(s); ( c )  invoke dispute resolution 
pursuant to Paragraph X11'; or (d) tznninate this Agreement pursiian: to Paragraph XIIi. 

11i) [ftheDepartment d~sapproves a Work Plan, thereasolls filrsuch 
d~sapproval shall hr provided in ~vri ting. In rht: event the Departmcnt disapproves a Work Plan, 
within twenty (20) Days after receiving written nolice of such disapproi 31. i'oluntcer shali elect 
in writing to (a)  modify or expand it  within thirty (30) Days of rcceipt of the written disapproval 
notice; (b) complete any other Department-approved Work Plan(s); (c) invoke d~spu te  resolution 
pursuant to Paragraph X!;'; or (d) terrninatc this Agreement pursuant to Subpai,;~gr;iph XIII. 



3. An OhIGhi Work Plan, if necessary, shall be submitted i n  accordancc 
with the schedr~ls set forth i n  the IRM Work Plan or R c n ~ e d i d  Work Plan. 

4. L3~iring all field activities, Volunteer shall have on-Site a representative 
who is qualified to super-vise the acti\.i ties undertaken. Such representative may be at1 employee 
or a consultanr retaincd by Vc>lur~teer to pcrforni such supervision. 

C. Revisiot~s to Work Plans 

If r e ~ ~ s ~ i l n s  to a Work Plat1 arc required to satisfy the objectives of such Work Plan, the 
parties will negotiate revisions which shall be attached to and incorporated ~ n t c ,  the relevant 
Work Plan and whlch shall be enforceable under this Agreement. If the parties cannot agree 
upor! rcv~sions to the relevant Work Plan, then unless the Volunteer invokes dispule resolution 
pursuant 10 Paragraph XIV. eithcr party may re~minatc this Agreement pursuant to Paragraph 
XIII. 

D. Submission of Final Report> 

I. I11 accordance with the sctiedule contained in a Work Pian, Vol~mteer shcill 
submit a Fmal Report thdt shall includc hut not be limited to. all data generated relatrve to the 
Site nr;d all other ~nformatlon obtained as part of thc imple~ncntation of the subject Work Plan; 
all cif the assessments and e\ali~atiorls rzcluired by [he subject Work Plan; a statrment of ally 
additional data that must be collected; and "as-built" drawings. 

i )  The Final Report for a11 Investiga~lon Work Plan shall comply with the 
requirements set forth at ECL 27- 1 4 1 1(1) and sl~al! contain a certification by the person with 
primary respons~ bility for thu day to day perfomat~ce of the activiries under this Agreement that 
those activitizs  ere pcrformcd in full accordance with the Invest~gation Urc~rk Plan. If such 
Final Report concludes that no rernediatlorl IS necessary, and the Site does not rnect the 
requrrzmrnts for Track 1, Volunteer shall submit a i l  Alter-riatives Analys~s prepared in 
accordance with  ECL 27- 141 3 that supports such detcrminatlon. 

ii) X Final Englneer~ng Repon certifying that rernccliat~on of thc Site has 
been performed in accordance ui th this Agreement shall be prepared by a Professional Engineer 
(or other expert approved by the Department) 1 ~ 1 t h  primary respvns~blilty for thc day to day 
perfomlance o f  the activities u11der this Agreet-t~cnt. The Keport shall be pi-cpared 111 accordnnzc 
i v ~ t h  the recluirelncnts of ECL 27-141 9(1) and (2) iind shali contain a certiiication that al! such 
activities were pcrformzd in accordance w ~ t h  the De l~ r tmen t  approvcd Work Plan. The 
Dcpartrnent shall rcview such Report, the submittais made pursuant to the Agreement, and any 
other relevant ~nfclnrlation regarding the Sire and make a dctcrmination as to m hcther the goals of 
the remedial program 1 7 3 1 ' ~  been or- will be ach~evcd in accordance with established timefranizs; 
~f so. a u.ritten Cer t i t i ca~e of Complerivn will be issued In accordancc ii.ith the requiruments of 
ECL 27- 14 19. Such Certificate of C'otnpletion may he modified or revoked, after notice and an 



opport~rnity for hearing. upon a finding that (a) Voluntecr failed to comply with this Agrecrnent; 
(b )  Volunteer made ;I misrepresentation of materld fact in connectiatl with its Application or irs 
cettification that clcanup levsls required by thls A~rcement  uerc  reached; or (c) good cause 
exists for such modification or revocation 

i ~ i )  Unless o:henvise requestzcl bq the Volunteer, the Certi l i c a ~ e  of 
Completion I eferred to in Subparagraph T1.D. 1 ( i i )  shall not be issued until on or a f ~ e r  January i , 
2(106. 

iv) All other Work Plan Final Reports shall contain a certificatiorl by a 
Professional Engineer with prlrnary responsibility for the day to day perfoimnnce of the act 11 ilics 
under this Agreement that all such activities were perfomled in f d l  accordance tvith the 
DeparTrnent approved Il'ork Plan. 

2.  Within sixty (60) Days ofthe Dcpartrnetlt's approval of'a Final Rcport, 
Voluilteer shall subrr~it suck additional Work  Plans as i t  proposes to ~mplcmznt. Failure !o 
submlr any additional Work Plans \\] thin such period sl~:ill, unless o h r  Work Plans arz uncler 
rebiew by the Depar-tmcnt or betng inlplemcnred by Volunteer, result in I l ~ e  tcrminatlon of thls 
Agreement pursuant to Paragraph XI1 I .  

Revieit; of Submittals ott~cr than Work Plans E.  - 

I .  The Department shall timely notify Volunteer in w r i t i ~ g  of  i t s  approval or 
disapprovai of each submittal other than a Work Plan. All L3epartment-approved submittaIs shall 
be incorporated into and become an enforceable part o E this Agreement. 

7 . If the Department disnpprovcs a submittal covered by this SubparagrapB, it 
shall spec1 fy the reasons for its dlsapprovrrl ~11d  may rcquzst Volunteer to mod1 t'y or  expand the 
subm~tral. Within Iwenry (20) Days after receiving w r ~  ttcn notice that Volunteer's s~lbnlittal has 
bccn disapprovcd, Voli~nteer shall elect in writins to either (i) rnodify or expand i t  within thirty 
(30) Days of reczlpt of the wi-~tten notice of disapptuval; (ii) cclmplete any uthcr Departmunt- 
approved Work Plai~(s): (hi) invoke dlspule resol~ition pursuant to Paragriipt~ XIV; or ( i ~ )  
terminate this Agreement pursuant to Paragraph XIII I f  Volunteer submits a revised submittal 
aid i t  IS disapprclved, thc Department and Volunreer may pursue ii h:ltcver rerneJ:os may be 
a\'n~lable under thts Agreement or under law. 

F . Derl,~rtruent's Determination of Keed for Remediaticln 

The Dopartme~lt shall dctcrmine upon its approval of  each Firial Report dealing wirh the 
investigation of the Sitc whether remediation, or additional remediatioil ns the case may be, is 
needed for protection o f p ~ ~ b l i c  healrh and the enviro~lnlent. 



1 .  If t t ie Department makes 3 preliminary detenn111;ltion that remediation. or 
additional remedldt~on, is not needed for protection of public health and the environment, the 
Department shill1 not1 ry the public of such determi~~ation 2nd seek puh l~c  comment in accord~nce 
kvith ECL 27- 14 17(3)(e). The Depat-ttnenr shall provide tiinel y notification ti)  the l'olunteer of 
~ t s  f i n d  determination followjng thc close of the public comment period. 

2. If the Department detem~incs that additional rcmediation is not needed and 
such determination is based lipon use restrictiot~s, Volunteer shall cause to be tiled an 
Environmental Easement in accordance with Paragraph X within sir ty 160) Days of rcceipt of the 
Dcpartmenr's determination. 

3. If the Dcpnrtment detern~ines thiit remediation, or addit~unal remediation. 
is needed, Volunteer ma! elect to submit for review and :ipproval a proposed Remedial Work 
Plan (or a revision to an existing Work Plan fcrr the Slte) for a remedy sriecrcd upon due 
consllleration of thc t'ac~ors set forth in ECI, 27- 141 5(3) .  A proposed Remedial Work Plan 
address~ng tht  Sitc's remediation will be noticed for public comment in accordance \\ i th ECL 
27- 14 17( 3 )(ej and the Citizen Pal-t~cipation Plan developed pursuant to Paragraph I of this 
Agrecmct~t. If the Department determines following tht. close of the public commznt prnod that 
I e i  i s~ons  are needed, Volunteer agrees to negotiate rtvlsions to the proposed Remedial Work 
Plan in accordance 1% it11 Paragraph I1.C. If Volunrccr elects not to develop a Work Plan under 
t h ~ s  Subparagraph nr i f  either party concludes that a mutudl1y acceptablc Ct'ork Plxl under this 
Subparagraph cannot be negotiated, then this Agreement shall tennlnate in accordance with 
Subpal a p p h  XIII. 

G .  Submission o f  Annual Reports. if requirsd 

In the ebrt.nt thai the renlecly for the Site. ~ t ' m y ,  or any Work Plan for the Site requires 
operation, mainlenance, and monitorins (O.M&M), ~ncluding reliance upon institutional or 
engineering controls, Volunteer shall file a report annuall! (unless a different frequency is 
specified in at) approved Work Plan) o t ~  the 1" day of the mouth following the annni\.ersary of the 
start of the OM&M and continuing until the Departmelit notifies Volrmteer in writing that such 
report may be discont in~~cd.  Such report shall he signed by a Professional Enynccr  or by an 
expcrr approved by the Department to perform lllat Cil~lction and certifictl llrlder pen:ilty of 
perjury that the institutional nndi'or enginccr~ng co[ltrols are unchanged from the previous 
certification and that nothing has occurrcd that would i~npa i r  the ab~liry of  such controls to 
protect public health and the envirorunent or constitute s violation or fL~ilure to comply wirt-I tlic 
approved C)M& hq Plan. Volunteer sl~all notify the Depai-tment within twenty-four (24) hours of 
dlscovcry of any upset, interruption, or  termination of  one or more controls w~thoii t  the prior 
approval of the Depnrtmen~. Further, Volunteer shall taka all actions reqr~irecl by the Department 
to ruaintain conditions at thc Site that achieve the objectives of the remedy and.'or the Work Plan 
and arc protective c r f  public health and the environment. An  explanation of such upset. 
interruprion, or termination of one or more controls and the steps raken in response sh;ilI 1.r: 
irlcluded in !he Foregoing notice and in thc report required by :his Subparagraph as we1 l as in any 



progress reports required by Paragraph XI. VoI11ntet.r c3ti petition the Department for a 
determination that the institutional and.'or engineering comrols may be terminated. Sitch petition 
tuiist he supported by a Professional Engineer or other expert approved by the nsp;~rtment stating 
rhar si ich controls are no longer nczcssarq.. The Department shall not u~lreasonably withhold ~ t s  
approval of such petition. 

This Agreement shall be enforceable as ii contractual agreement under the laws of the 
State of New Sork. Volunteer shall nor suffer a n y  perlaity or be subject to any proceeding or 
,ictlon i f  it  cannot cotrlply with any reyuircment of rhls Agreement as a result of a Force Majeure 
Event provided i t  ilorifies t h e  Department in wrlrlrlg within ten (10) Days of w h c i ~  i t  obtains 
knowledge of ally such ekel i t .  Volunteer shall includc in such notice the measures takcn and to 
be taken to prevent or mln~mizc any delays and shall request an appropriate eu t t t ~s~on  or 
tnud~fication of this Agreement Volimtccr shall have the h~irdcn of proving by a preponderance 
of the cvidence that an event qual~fies as a Force Majeure Event pitrsuant to this Paragraph 

IV. E n ~ r \  upon Site 

4. Volunteer hcrcby agrees lo I?]-ovidc access to the Site and to all rclevant infcnnation 
1-egilrding activities at the Site in accordance ~ - i ( h  the provisions of EC1, 27- 143 1 . 

B. The Department shall have the right to periodically inspect the Site to ensure that 
thc use of the propert! comyl~es  with the t e n m  and conditions of this Agrcztnenl. 

V. Pavment of Stare Costs 

A. tVlth111 fot-ry-five (35) Days after recclpt of  an  itemized invoice from t hc 
Deynrtn~er:t, Volunteer shall pay to the Department a surtl u f  money which shall represent 
reimhursemcnt for State Costs for rlego hating thrs ~ g r ~ ~ ~ ~ l ~ n t ,  and all costs associarcd with this 
A_~rc?rnent up to and including the datc upon which the Certificate of Completion is issued, the 
Drpar trnent approves the Final Report relative to Ohl&hl, or Ih~s -4~reemcnt  i s  rcnninated 
pursuant to Paragraph X111, whicher.er IS IaLer. 

3. Pcrsonal service costs shall be documented by repons of Direct Personal Service, 
which shall identify the employee name, title, biweekly salary, and time bpcnt (in hours) on the 
project during thy hilling period, as identified by an assigned time and actl\ity code. Approved 
agency fringe bcnefit and indirect cost rates shall hc ;lpplicd. Non-personal service costs shall be 
summarized by category of expense (e .g . ,  supplies. rnaterjals, travel, contractual) and shall be 
documcntcd by expend1 tirre reports. The Department shall not be required to provide a n y  other 
documentation of costs, provided however, that tllz Dzpartment's records shall be available 
consistent with, and in accordr~nce w t h ,  Article 6 of the Public Officers Law. 



C. Such imoice shall be sent to Volunteer at the following address: 

Joseph Rose 
Georgerown t 9''' Street Development, LT,C 
667 Madison Avenue 
New York, N.S. I0021 

D. Each such payment shall be made payable to the Dzpxrtmcnt of Environmental 
Conservarior~ and shall be sent to: 

Bureau of Program Managenlent 
Division of Environmet~t:~l Remediation 
New 1-crrk State Department of Environmental Consen7alio!l 
625 Broadway. Albany, NY 12233-7n I 2  

E. Each party shall provide written notificntion lo the other within ninety (90) Days 
of any change in the foregoing addresses. 

F Volur~teer may contest, in writing, in1 oiczc1 costs under this Agreement if r t  
he l~rves  (1) the cost documentation cuntaii~s clerical, mathematical, or accounting errors; ( l i )  the 
costs zre not related to the State's activities relmbursablc under this Agreement; or ( i i ~ )  thz 
L)epartmcnt is not otherwise legally enti ticd to such costs. TiVoluntcer objects to an invoiced 
cost. i'olunteer shall pay a11 costs noi cilyectcd to within the time framc sct forth in Subparagraph 
V.A and shall. within thlrty (30) D q s  of receipt of an invoice, identify In wnting all costs 
objected to and identify the bdsis of  the objectlon. This objection shalt b s  filed with the Director 
o I the Bureau of Prugmm Management ("BPM Director") who shall have the ai~thority to relicvc 
Volunteer of the ohlrgation to pay invalid costs. U ithin furty-five (45) Days of the Department's 
determination of tile objection, Volunteer shall pay to the Department the amount which the 
BPM Director or thc BPM Director's designee tirrenn~nes Volunteer is obligated to pa! or 
commence an action or proceeding seeking appropri,ltz judrcial relief. 

G. In the event any  ~ n s t n ~ m z n L  (or the payment of any money due under th~s 
Agreement falls of collection, s11c1i lure of collection shall constitute a violatiotl of this 
Agreement, providcd (1) the Department gives Volunteer written notice of such failure of 
collection, and (ii) the Department cloes not roceive from Volunteer a certllied check or bank 
check within fourteen (14) Days after the date of the Department's writtcn notification. 

VI. Lrabilit~ Lirr~itation 

Subsequent to the issuance of a Certificate of Completion pursuant to this Agreement. 
Volunteer sllall be entitled to the Liability Limit~iiun set forth at ECL 27-142 1 ,  subject tu the 
terms and conditioris stated therein. A Notice o t the Liability Limitation shall be filed with the 
recording officer of the county in which rht. Sire is lozntcd within thirty (30) Days oE(i) the 



effective date of the Certificate of Completion or (ii)  the date Volunteer acquires title to h e  SI t t., 
whichever is later. 

VII. Rcscr~.ntion uf Rights 

1. Except as provided in Subparagraph 1'II.B. Volunteer reserves all r ~ g h t s  ,~nd 
defenses under applicable law to contest, defend against. dispute. or disprove any action, 
procccdin$, allegation, assertion, detemrnation, or order of the Department, including any 
assert iotl at' remedial liability by the Department agansr  \'oluntccr. and further reserves all rights 
~~ lz lud l t~g  ttlc rlghts to notice, to be heard. to appeal, and ro any  other due process respecting any 
action or proceedit~g by the Department, including the rtlfot cement of thts Agreement. The 
existcncc of this Agreement or Volunteer's cornpli,lnc< with it  shall not be construed as an 
adnlission of any liabiljtl. C u l t .  wrongdoing, or vlolation of law by Volunteer, and shall not give 
rise to any presunlption of 1au vr finding of [act which shall inure to the benefit o f  any third 
party. 

8. Notw I thstand;ng the foregoing, Volunteer hereby waives any right it  1113~ have to 
inake a claim pursuant to .h t lcle 12 of the Navigation Law with respect to t h c  Site ~ u i d  releases 
the State and the Ncw l'ork Environmental Protection and Spill Cornpensarion Filnd from any 
,111d all lesal or equitable claln~s, suits, causes of action, or demands wharsoever M lth respect to 
the Site that  Volunteer may have as a rssult of Volunteer's entering ~ n t o  or fill ti1 ling the terms of 
1111s ,4grzement. 

Volunteer shall indemnify and hold the Department, the Trustee, the State of New YorL, 
and thclr representatives and employees harmlcss from any claim, suit, action, and cost of  every 
name and description arising out of or resuliitlg tiom the Ci i I  fillment or attempted fi~lfillment of 
this Agreemen1 by Volunteer prior to the Ten~~lnatiotl  Lhte except for those claims, suits, actlons, 
and costs arising fi-urn the State's gross negligence or tvillful or intentional misconduct by the 
Department, the Stdte of Nev, k'ork, andlor their representatives and employees dunns rhc course 
of any activities conductsd pursuant to this Agreement. The Department shall provide '17aluntccr 
with written norlce no  less than thirty (30) Days prior to commencing a lawsult seek1 tig 
indernnificari on pllrsuant to this Paragraph. 

IX. C h ~ n g e  o F L:sc 

Volunteer shall notify Ihe Departmcnt at least sixty (60)  D ~ y s  it1 i~dvance of any change of 
use, as def  ned in ECL 27- 1425, which is proposed for the S itz. [n thc event the Department 
determines that the proposed chanyc of use is prohibited, the Departmzr~t shall notify Volunteer 
o f  such deter~ninatio~~ within forty- live (45) Days of receipt of such notice. 



X. E n v  ironmenla1 Easemcnt 

A. Within thirty (301 Days after the Department's approval of a Remedial Work Plan 
W ~ I I Z I I  relies upon one or Inore institittional and/or engineering controls, or within thirty (30) 
Days after thc Department's dzternlillaticln pursuant to Subparagraph iI.F.2 that additional 
reinediation is not needed based upon use restrictions. I'olunteer shall submit to the Dcparttnir~t 
for approval an Env~ronn~ental Easement to run will1 the land in favor o f  the State \\,hich 
complies with the require~nents of ECL Article 71, Title 36. The submirtal shall he substantially 
similar to Exhibit "B." l:olunteer shall cause s ~ ~ c h  ~nstrument to be recorded with the recording 
officer for the county in which the Site is located within thirty (30) Days atrtcr t l ~ c  Department's 
appro\,a! of such instrument. i 'ol l~ntccr shall provide the Department with a cups oC such 
instrulnent certi ficd by the recording officer to be a true ant1 hithTi11 copy within thirty (301 P a y s  
uf  such recording (or such longer period of  time as rnay be required to obtain a certified c v p ~  
provided l'olunteer advises rhc Dzpartnlent of the status of its efforts to obtain same w ~ t h i n  such 
thirty (30) Day period). 

€3. Volunteer or the owner of the Site may petition the Department to modify or 
extinguish the Env~roruncntal Easement filed pilrsuarlt to this Agreement at such time as it can 
certi cy that tllz Silz is pr-otective of human health and the environment without rcliance upon the 
restrictions set forth in such instrument. Such certification shall be made by a Professional 
Engi~ieer or other expert approved by the Department. -1.he Department will not unreasonably 
wirhhold its consent. 

XI. Propress Reports 

\!ulunteer shall submit a writtcn progress report of its actions under this 
Agreement to thz parties identified in Subparagraph XT1..4.1 by the 10"' day of  each month 
commencing itpith the month subsequent to the approval of the first Work P tan and ending with 
the Termination Dale, u~lless a different frequzt~cy is set forth in a Work Plan. Such reports 
shall, at a minimum, include: all actions relative to the Site during thz pr.ei,ic~us reporting period 
and those anticipated for thc 11zxt reporting period; all approverl activity modifications (changes 
of  work scope and/or schedule); a l l  results of san~pling and tests and all other data reczil ell or 
generated by or on behalf of  L'olunteer in connection with this S ~ t e ,  whether under this 
Agreement or othenvi sc, in thz previous reporting period. inc litding qua1 i ty assurance.'qual i ty 
control i n  fornlation; information regarding percentage of complution; unresolved delays 
encountered or dnticipated that may affect thr future schedule and efforts made to mitigate such 
delays; an J in iormat ion regarding activi~ies undertaken in support of the Cit~zen Participation 
Plarl dur~ng  the previous reportirlg period :~tld those anticipated for t h e  next reporting period. 

XI1 Communications 

A. ,411 writtcn communications required by this Agreement shall be rransm~ttecl by 
bnited States Postal Service, bv  privatc courier senlice, 01- hand delivered. 

1 .  Communicaliun from Volunteer shall bz sent to: 



Joseph Moloughney. P. E. 
Project Manager 
New York State Department of Environmental Conservation 
625 Broadway 
Albany. New York 1 J233-70 17 

Note: three copies of work plans are required to bc scnt. one electronic, 
and two paper copies, one bo;~nd and one unbound. 

Geoffrey Laccelti 
Bureau of Environmental Exposure Investigation 
New York Srate Department of Hcalth 
Flanigan Sqi~atc 
547 River S trzzr 
Tmy, New York 12 1 80-22 16 

Note: two copies of work plans arc required to be sent. nr~d  

Denise J. D ' h b r o s i a  
Project Attorney 
New Y ork State Ucpartrnent of En~~ir~onrnental  Consen~ation 
200 Whire Plains Road, 5"' Floor 
Tanytoi\n, New York 10591-5805 

2. Communication from tlle Department to Volunteer shall be sent to: 

Joseph Rose 
Georgetown 19''' Strcct DcveIopment, LLC 
667 Madison A\.enuc 
Kew Yurk. K.Y. 10021 

Mark Chertok, Esq. 
Sive, P ~ g e t  & Riesel, P.C 
460 Park Avenue 
h e w  York. N.Y. 10022 

B. Ttw Department and Volunteer reserve the right to dcsignate additional or 
differmI addressees for ctrnmunication at1 written notice to the other. 

C. Each party shall notify the other within ninety (90) Days after any change in :he 
addtesses listed in this Paragraph XI1 or in Paragraph Y .  

XIII. ?'Etiil~ination of A~reement  

lrolunteer niay terminate this Agreerxent at any time by providing written notitication to 
the parties listed in Subparagraph XlI.A.1. The Department may t e rn~~ndte  this Agreement at anv 
time pursuant to Subparagraph XV.4  or in thc event Volunteer fails to substantially comply with 



tllc Agreement's terms atld conditions. The Department shall pro\] dt. L$ ritten notification to 
Volunteer setting forth thc basis for termindtiorl of the Agreement. The termination shall bc 
effective the 5'h clay after the non-terminating party's receipt of such ~vrittcn notification, cvcept 
that such tenilrnation shall not affect the provisions cc~ntnincd in Paragraphs V, VII.B, and [ ' I l  I. 

I Dispute Resolution 

A. In t h t  e ~ e n t  dlsputes arise rc,~;lrdlug any notice of disapproval of a submittal, 
proposed Work Plal? or F ~ n a l  Report, or durins the implementatron of any Work Plan, l'olunteer 
may, \ \ I  t h ~ n  thirty (30) Days of receipt of  suzh nt~tice, request i n  writing infonnal negot ia r~u~~s  
with the Department in an effort to resolve the dispute. The Departn~enr, and VoIuntuer sh,~ll 
consult lugether in good faith and exercise best effoi-ts to resolve any dit'ft-rcnces or dlsputzs 
witho~it rt'sort to the procedures described in Subparagrdph X1V.B. The perruil for informal 
negotiations slzall riot exceed rhlrty (39) Days from ~'olutiteer's request for infonnal negotiations. 
If the parties cannot 1-esc~lve a dispute bl. informal negotiarions during this period. the 
Department's position shall be considered b~ndlng unless Volunleer notifies the Department in 
writing within thrrt) (20 )  Days after the conclusion of the thiny (70) Day period for infi>mlaI 
negotiations that i t  invokes the disputt. resolllt~on provisions provided under Subpar~graph 
X1V.B 

B. 1. Vol~inteer shall file with the C>fficc of Hearings and hledirltion ("OH&Mq') 
d rccluest f o r  fo11-na1 disp~rtc resolution and a writtell statement of the issues in d~spute,  the 
relevant facts upon \$ hich the dispute is based, factual data, analysis, or opinion supporting ~ t s  
position, and a1 l supporting documenrat1011 upon whicli Volunteer 1-elies (hereinaner called :he 
"Statement of Posltlon"). h copy of such request and written statement shall be pro1 idzd 
conleml~orancously to thc Director of the D1i.ision of Envirotunzntal Remediation ("DER 
Director") and to the parties listed under Subparagrap11 XII.A.l. 

2. The Department shall serve its Statement of Positiorl no later than twenty 
(20) Days after rcucipt of Vol~~nteel-'s Statemerit of Position. 

3 Volunteer shall havc the burden of proving by substantial widcnce  that the 
Department's position does not have a rational basisand shnuld not prevail. The OH&M can 
condi~ct meetings, in person or via telephone conferences, and recluest additional ini~~rniation 
from either party if such activities will facilitate a resolution of the issues. 

4. Tllc OH&M shall prcpare and submit a report and recommendation to thc 
DEK U~rcctor ~ v h o  shall issue a final decision resolvirlg the dtspute i n  ,I timely manner. The final 
decision shall constitute a final agency action and Volunteer shnli have the right to seek,~udici,~l 
review of the decision pursuant to Article 78 of the CPLR provided that VoIuntzer notlfies the 
Departtilent within thirty (30) Days after receipt of a copy of the final decision of its intent to 
cor~irnence an Article 78 proccedlng and coinmences such pt.oceeding within slut? (60) Days 
atlcr receipt of a copy 01- the D~rector's final dec~sron. Volunteer shall be in violation of this 
Agrzz~nent if it hils to comply with the final decision resolving this dispute within sixty ( 60 )  
Days aftcr the dntc of such firial decision, or such other time period 3s may be provtded In thc 
final decislun, unlcss it seeks judlclal rt'view~ of  such decision wlthln tllc sixty (60) Day petiod 
provided. III the event that Volunker seeks j ildictal re\ jet$, Volunteer shall be in violation of 



this Agreement zf i t  fails to comply with the linal Court Order or settlement witllirl thirty (30) 
Days after rhc cffcctive date of such Order or  settlement, unless othenvise directed by the Court. 
For purposes of this Subparagraph, a Court Order or scttlernent shall not he final until the time to 
perfect an appeal of same has expired. 

5 .  The inkocation of  dispute res~lulion shall not cxtcnd, postpone, or mod1 fy 
Volunteer's obligalions uilder this Agreement w ~ t h  respect to any itern not in  dispute unizss ur 
~ ~ n t l l  the Department agrcss or a Court detennines orherwise. The invocation of the procedures 
set forth in this Paragraph NW shall constitute a tv,~iver of any and all othcr adrl~inisrrarive 
remed~cs \vhich may otherwise be available to L'uluntzrr regarding the issue 111 dlspute. 

6. The Departmcrit sl~all keep an administrative i-ecord of any proceedings 
under this Paragraph XlV which shall be available consistent ivith Article 6 of the Public 
(lfficers Law. 

7 .  Nuthing in this Paragraph Sn' shall be construed as an agreemzrit by the 
parties to resolve disputes through administrative p~oceeciings pursuant to the Stiite 
Administrative Procedure Act, thc ECL, or 6 NYCRK Part 623 or Section 375-2.1 . 

A .  If the information provided and any certificarions made by Volunteer are not 
nlaterially accurate and complcre, this .4greemcnt, except with respect to Volunteer's nbllgdticlns 
pursuant to Parasi-ayhs l', VII.B, and V111. shall bc rlull and voiclrrh znitio fifteon (1  5 )  D q s  after 
the Department's nptification of such inaccui-acv o r  incompleteness or fifteen (1  5) Days after 
issuance of a filial dcc~sion resolving a dispute pursuant to Paragraph XI\'. ivhichever is later, 
unless Volunteer submits inforn~ation withln that fifteen (15) Day time puriod indicating that the 
inf~~tmntior; provided a r~J  the certificatio~~s tnade were materially accurdte and complete. In the 
eve111 this Agreement is rendered null ;ind void, any Certificate of Conlpletion and/or Liability 
Limitation that may hate been issued or may have arisen under this Agreemcrlt shall also be null 
and told clh inltio, and the Department shall reserve al l  rights that it may have undcr law. 

B. Volunteer shall allow the Department lo atrend, and shall not~fy the Department at 
least seven ( 7 )  D* s in advance of, any field acttvitlcs to be conducted pursuant to :his 
Agreement, as \veil as any pre-bid rncetinzs. job progress meetings, substantial cornpletiorl 
rneeting and inspection, and final inspection and meeting; nothing In this Agreement shall be 
construed lo require Volunteer to allow the Department to attend portions of meetings wllere 
I-Jrn ilsged matters are discussed. 

C. The Department may exempt Volunleer from the requirement tu obtain any s t ~ t z  
or lot31 permit or other authorization for any activity conducred pursuailt to thls Agreement that 
( I )  is cot~ducted on the Sits or on different premises t h ~ t  xte under common control or contiguous 
to or physicall) cor!ticcted with the Site and such act~city manages exclusively hazardous waste 
and 'or petrolcum from such Site, and (ii) s,i~islics a11 substantive technical recluit.emcnts 
applicable to l ~ k e  activity conducted pursuant to a permit, as detenn~ned by the Department. 



D. \ olilnteer shall use "best efforts" to obtain dl1 Site access, permits. easements, 
rights-of-way, rtghts-of-entry, approvals, inst ~tutional controls, 01- ar~thorizations neczssxy to 
pcrhrm Volut~rzzr's obligations under this A~reument .  If, despr te \'olunteer's best efforts, any 
~cccss .  permits, easements, rights-of-u ,ly, tish ts-of-entrv, approvals. rnsti tutional controls, or 
a~ltIior17ations required lo perform t h ~ s  Agrezrrlen~ are not obtained, i'olunteer shall promptly 
notify the Department, and include a summary of the steps taken to obtai t~ access. The 
Department may, as i t  deems appropriate and wlthin ~t s n~~:hority, assist Voluntcer in obtsiri~ng 
sarrlz If an interest in propcrty 1s needed to implement an ~nstitutional control required by a 
Work Plan and such merest carmot be obtained, the Dzpartrnent may rcquire Volurlteer to 
modify the \i'cork Plan pursuant to Subparagraph 1I.C of this .Agreement to reflect changes 
necessitated by the lack of access and clr ,q,provaIs. 

E. A I I approved Work Plans, Final Reports, and othcr documents required undcr this 
.Agreement shall be submitted to the Department in an electronic format acceptable to the 
Department within t h ~ r t y  (10) Days of approval If ally docurl~zrit catmot be convcrtod into 
electronic fom~at ,  Vo1un:eer shall so advisc the Dep,iltn-rent and, if the Department cor,cilrs, 
submit such document in an alternative fornlat acccp table to the Department. 

F Volunteer shall provide a copy of this Asreernent to each contractur hired to 
pcrform work required by this Agrsement and shall condition all contracts et~trtcd lnto for the 
obligtic>ns tdentified in this Agreement upon performance 111 cv~lfornlity with the t c m s  of this 
Agreement. Volunteer or its con~ractor(s j shall prov tdc wrirtzn xotlce of this Agrccnicnt tu all 
subcontractors hired to perforni any portion of the work rerlu~red by this Agreement. Vo1ur;teer 
shall nonetheless he respoilsible for eilsurlng that Volunteer's contractors and subconlractors 
perSorm the work i n  sdlsfaction of the requirements n f  this Agreement. 

G. 'Thc para~raph  headings set f'orth In t h ~ s  Agreement are included for convenience 
of  rcfcrencz only and shall be disregarded i t l  the construction and interpretation of any provisions 
of rhis Agreement. 

H.  1.  The terms of this Agreement shall const~:ute the complete and ent~rt: 
agreement bet ween the Departn~ent and Volunteer concern iny the implementation of the 
activities reqiiired h! 111:s Agreement. No term, cond~tlotl, utlderstanding, or agrecmcnt 
purporting to modify or vary any tern of t h ~ s  .4grszrnent shall be bind~ng unless made in writing 
and subscribed by the party to be bound. No inhnnal advice, guidance. suggzstlon, or conirnent 
by the Departmztlt st~rlll be constnicd as relie\ ins Vol~lntccr of Volunteer's obligation to obtaln 
such f~l-n-ral approvals as may be required by t h ~ s  Agreement. In the event of a conflict between 
thc tcrrns of this Agreement and an) Work Plan scrbrni~ted pursuant to t11~5 Agreement, the terms 
of t h ~ s  Agreement shall control over the terms of the LYork Plan(s) attached as Exhibit "C." 
\'c)lunteer consents to and agrees not to coi~tcst the authority and jurisdiction of the Department 
to enter into or ellforce this ,A, ~reetnetlt. 

7 - 1. Except as sct forth herein, i f  Volunteer desires that any provision of 
this Agrecmel~t he changed, other than a pro\ isLon of a Work Plan or a t ime frame, Volunteer 
shall make timsly written application to the C'ornm~ssioner w ~ t h  coples to the parties listed in 
Subparagraph X1I.X. 1 .  



. . 
I .  Changes to the li'orb Plan shall be accomplished as scr forth in 

Subparagraph I1.C of this Agreement. 

. . . 
111. Requests fur a change to a time frame set forth ir! this Agreement 

shall be made in writing to the Department's project attornoy and prolect nlanager; such requests 
shall 1101 be unreasonably denied m c i  a written response to such requests shall be sent to 
Vulunteer promptly. 

I I I f  there are multiple p,~rt ies signing tills Agrezment, the term "Volunteer" 
shall be read it1 the plural, the obligations of cnch such party under this Agreement are joint and 
several, and ttlc ~nsolvency of or failure by any l 'oluntcer to implement any obligations under 
this A;[ eett~ent sh,~ll not affect the ob l~p t ions  of rhe remaining Volunteer(s) under l h ~ s  
.Agreement. 

2. I f  \'olunteer is a partnership, the obligations of all get~zt.al partners 
(~ncluding Iirnited partners n h u  act as general partners) under this Agrccmcnt are joint :ind 
several and the insolvency or failure of any general parrner t i3 implement any obligations under 
this Agreement shall not at'fcc't the obligations of the remaining partner(s) under this Agreemvnt 

3. Kotwithstandlng the foregoing Subparagraphs XV.T. 1 and 2,  if multiple 
parties sign thls Agreement as Voluntec~s hut not all of the signing parties elect to implement a 
Work Plan, a l l  Volunteers are jointIy and severally I [able for each and every obligatton uttdzr this 
Agreement through the conlpletion of ac t i~ i  tiex in such Work Plan that all suc11 parties consented 
to; thereafrer, only thosc Volunteers electing to pcrforrn additional work shall be jo~ntly and 
severally liable under this Agreement for tlw obligations and activities under such additional 
Work Plan(s). The pal-tirs clecting not to iinplen~ent the additioilal Work PIan(s) shall have no 
obligations under this Agreement relative to the a c t i ~  I ties set forth in such Ci'ork Plan(s). 
Further, only thost: i'olunteers electing to implement s ~ ~ c l i  ;idd~tional Work Plan(s) shall be 
eligible to receive rht: Liability Limitation rcfcrenced in Pa ragaph  VI. 

1. Volunteer shall be entilled to contrihuriot~ protection to the extent authorized by 
EC'L 27- 142 1 (0). 

K. Volunteer shall not be cvnstdcred an operator of rhe Site solely by virtue of luving 
escc~~ ted  and/or implemented this Agreement. 

L. I'olr~ntccr and I'olunteet.'~ asents, grantees, lessees, subtrssees, successors, and 
assigns shall he bound b j  this Agreement. Any change in ownership of l'olunteer including, but 
not limited to, an) tl-znsfcr of assets or real or pcrsonal property, shall in t ~ o  way alter Volunteer's 
responsibilities u~lder this Agreement. 

M. Urllsss otherwise expressly provided herein, tenns used in this Agrccmunt which 
are detlned in ECL Article 27 or in regulations prarnulsated thereunder shall have the r-rleaning 
assigned to them under said statute or regulations. Whenever terms listed in the Cilossary 
attached hereto are uscd in this Ageement or its Exhibits, the definitions set forth 111 the Glossary 
s h ~ l l  apply. T t~ the event of a conflicr, the definition set forth i n  the Glossary shall control. 



N. Volunteer's obligations under this Agreement represent payment for or 
reirnbursemcnt o f  response costs, and shall not be deemed to co~lstitlite any type of tinz or 
penalty. 

0. This Agrecmcnt may be executed (or thc convenience of the parties hereto, 
iudividually or in co~nbinatlun, in one or more counterparts, each of which shall be deemed to  
ha\ e the status o f  an cxccuted original and a11 of  u hich shall together const~tute o r ~ e  and the 
same. 

P. The effective date of  this Agrezrllellt 1s []-it: date it is signed by t h e  C~ommissioner 
or the C'on~missiot~er's designee. 

DATED: @1> (c( ,  300q ERIK M. CROTTY, COMMISSIONER 
NEW YORK STATE DEPUThIENT OF 
E N \  IROKMEKTAL CONSERVAI-lOh ,4r\TI3 
TRLISPEE OF THE STATF'S NAT1JR4L 
KESOIrnCES 

By: 

- g,, L, 
Denise Sheehar, 
Executive Deputy Commissioner 



CONSENT B Y VOLUNTEERS 

Volunrzcrs HTRF Ventures, LLC and IAC 19th Street Holdings, LLC hereby consent 
to the issuing and entering of this Agreement, waive Volunteers' right to a hearing herein as 
provided by law, and agree to be bound by this .4greement. 

VOLUNTEERS: 

Title: l'l% ~residedt and Treasurer 

Date: r> 1-9 R, zo o)./ 

STATE OF NEW YORK I 

COUNTY OF d d  

On the -, in the year 2004, before me, the undersigned, 9 person:llly appeared Bret Myers perso Iy known to me or proved to me on the b a s ~ s  of 
sat~sF~ctury evidence to be the individual(s) whose name 1s (are) subscribed to the wi th in  

shelthey executed the same in hisher/the\r 
ure(s) on the instrument, the ind~vidual(s), or the 
) acted, executed the instrument. 



CONSENT BY VOLUNTEERS 

Volunteers IAClGeorgetown 19th Street, LLC; Georgetown 19th Street 
Phase I, L1,C; and Georgetown 19th Street Development, LLC hereby consent to the 
issuing and entering of this Agreement. waive Volunteers' right to a hearing hereir, as 
provided by law, and agree to be bound by this Agreement. 

VOLUNTEERS: 

Date:. 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF h r , ~  y., t, ) 

On the S#' day of Tc, i ~ !  , in the year 2004, before me, the undersigned, 
personally appeared Joseph B. Rose, persorlally known to me ur proved to me on the 
basis of satisfactory evidence to be the individurri(s) whose name is (are) subscribed to 
the within instrument and acknowledged to me that helshelthey executed the same in 
hislherltheir capacity(ies), and that b y  his~~er/thejr signature(s) on the instrument, thc 
individual(s), or the person upon behalf of which the individual(s) acred, executed the 
instrument. 

*& 
Signature and office of i n d j v i d u r  
taking acknowledgment 

KATHY SHUM 1.2 
M A R Y  PUBUC. Slate of Nsw York 

No. IN03646 
Queliild In New York Com(y 

h r : O r n m k k  w i r e s  November 2 ,  1 d&cL 



Glossary of Ternls 

l h e  following t e n s  shall Ilavc the following meanings: 

"Day1': a calendar day. Tn computing any period of time under this Agreement, if the last day 
would fall or1 3 Saturday, Sunday, or State holiday, the period shall run until the close of business 
of'tl~e next working day. 

"Force Mitjeure Event": an event which i s  brought on as ~1 result of fire, lightning, earthquakc, 
flood, adverse 1vea:her conditions, strike, shortages of labor and materials, war, riot, obstruction 
or interference by adjoining landowners, or any other fact or cjrcumstance beyond Volun , L c ~ ~  ,,A' 5 

reasonable control. 

" IRM":  an lnterinl remedial r-twasure which is a dlscrctc set of activities which cat1 be undertaken 
without extensive in1 estigation and evaluation !o prevent, mitigate, or I ernetly cnviromnental 
d,lmage or thc corlsecluences of  enviro~unel-rtal damage attributable ro 3 Site. 

"OM&\Iw: operation, maintenance, and monitoring. 

"Pro t'csslor~al engineer": all ind ~vidual  regist el-td ;IS a professional engincer i 11 ;~ccurdancc with 
.Article 135 of  the New York State Education L;iw If such individual is a nlcnlbzr of a firm, thar 
firm must bc authorized to offer professional cn~ineering services it1 the Statc of Nen York in 

accordailce \{.it11 Article 135 of thc New York State Education Law. 

"State Costs": all thc St ate's expenses including, bur not limited to, direct labor, frlnge benefits, 
~nd~rzc t  costs, travel, analytical costs, and contractor casts incurred by thc State of h'ew York for 
negotiating, implemenlltlg, and adrninister~ng this Agreement. Approvecl agency fringe benelit 
and indirect cost ratcs will he applied. 

"Termination Date": the date r~pot~ which (i) the Department ~ssurs the Certificate of Completion 
01- approves the Final Report relative to the OLM&hI at the Site, whichever is I:iret, 01. ( ~ i )  the 
.Agrcclnent terminales pursuant to Paragraph XI11 or Subparagraph XV .,li.. 

"Trustee": the Trustet. of New York Statc's natural resoul-ccs. 

"Work Platl": a Department-approved work plan, as may be modified, that Volunleer shall 
irnplcn~cnt and that is allached to this Agreement. 



EXHIBlT "A" 

Citizen Participation Plan 



EXHIBIT "B" 

Environmer~tal Easement 
(DRAFTISCBJECT TO RE\.'ISXON) 

ENVIROIVI\.IENTAl, EASEhlENT GRANTED 
PlrRSU.4hT TO TlTLE 36 OF AKTICLE 71 OF THE ENVIROYAIENTAL 

CONSER\/'ATION 1,.4\.t' 

This enviror~mental easement a~recment  1s made this day of : 200-, 
between iYnrne o f  title orvner(~) of tile site rcsidi ng at (or ha \  ing an office at ) Tifie uwvrcJr's 
address - no PO Bo.ues. hereinafter referred to as the "Grantor", and the State of hre\b Yurir, 
acting through thc N e n  York State Department of Env~rorlrrizrital Conservation wirl~ :ts 

headquarters located at 625 Broadway, Albany. Neis York 1 2233, hereinafter reft.1~zd to as the 
"Grantee." 

lVHERE,4S the Gcintor. owner in fii clf~eal propcrty located iu  tht: Town of 
County, hew York known ,ind des~gnatcd on ttw t ~ x  map of the Town 

of as irlsert r r t r  mclp itz fornrcitiotl, be] ng the same as that Property conveyed to 
Grantor by deed on , and rccorded in the Land Records of the County 
Clerk at in ~ c r t  Liber anti pnec or comp~rterized svsrern trackin,p/ ickentification t i  ritriber, 
cornpnsed of  apprvxirnately # acres, and more particulnrly described in Exhib~t A xttached 
hereto and incorporated herein by reference. hereinaftor known as the "Property"; and; 
Attack ntz ndeiiliute ie,enl description o_f rht. ~roper tv  subject to thr? enstrr~lt~nt, or r c f e r e r a c ~ ~  
recorded mnp s l ~ o ~ c i n ~  its boundaries rrnrl b e a r i n ~  the sen1 and sigt~nture o f  a licensed land 
srrr~~u~~or,  or i f  tlzu easement encumb~rs the et~tire propertv described it1 n rieed o f  record, rhe 
li~scriptiolz in siich deed may b~ incorporated 61: refercrrace. lf t/te ~~astltnent is on onlv u part 
o-f cr parcel o f  iatzd which is rrut srthdiviried into encfittrbt7uud and itnenc~ittr hered portion r., n 
It2al descripfion ~aeerls ru hr rrenfed bl: a s1rrvt.v he(lrin? the seal crnd s i ~ n a i r r r ~  f n li~.t.rased ' 
lnrzd sirrvevor. 

\I'HEREAS the Legislature of the Statc of New York has declared that ~t is In the p~lblic 
intercst to crsxe environmental easemerits hecause such easements are necessary for the 
protection of human health and the environment; to achieve the reqi~ii-ements for remediation 
estrlhllshed at con laminated sites by providing a means to ensure the pcrtbrrnarlce of operat~on, 
~~lalntenance, and monitoring: and to ensure the enforcement potcntlal restriction of future uses 
of the land; and 

WHEREAS the Property is a contarninarcd SI te which has undergone a11 cr:b ironmental 
renledint ion p r ~ j s c t  which has left residual c o n t a ~ n ~ n a t ~ o n  at levels that hake been determined to 
be safc tbr n specific use, but not al l  uses, or which incli~des engineered stnlctutrs that must be 
maintained ur protected against ddrn,~gc to be effecti\.e, or ~v111ch requircs groundtv~ter use 
restrlct ~ons; and 



IVH EREAS the Grantor has furnisheci documentation lo thc Grantee to enablc the 
Grantee lo determine that this Environmental Easement i s  enforczahle, and 

WI-IEREAS Grantor has z t~ tered into Brownfield Site Cleanup Agreement Index KO. 

-- (the "Agreement") for thc Property. Site No. - -- . Pursuant to Paragraph X of 
the Agreement Granro!- has agreed to record an  Environmental Easement to run with the land In 
hkor  of the S tato which complies with the requircmonts of Eni~ro~'uli?ct~tal Conserb,ation Law 
("ECT.") Artlcle 7 1 ,  fitlc 36; and 

M'IIEREAS the Grantcz agrees to accept this en~,ironmenral easement for ? T I C  protection 
of hlirnrln health and the environment. 

NOW TIIERE FORE, Grantor, on behalf of itself, its successors ~ n d  assigns, in 

consideration of the terms of the Agreemen: dnd other valuable considerariotl, does hereby g1t.c- 
g~an t ,  covenan: :lnd declare in favor of rile Grantee, pursuant to ECL Article 7 1 Title 31,: thal the 
Propel tl shall be subject to this cnvirontn~rttal casement; ant! with respect to the Propmy, does 
glve, grant, and convey to the Glantee with general warrarltizs af  t~ t l e  the perpetual t lyht to 
eniorcc t h ~ s  environmenral casement which shall he uf the nature and charactcr, artd to the extent 
set forth l~crein. 

1. Purpose It is the purpose of this environmental easement to can\.ey to the Grantrc 
real property rights, which will run with the land, to ach i e~  e the requirements for remediatior1 
cstablished for the Property and to prurcct hurnan health and the ellvironmcnt by reducing the 
nsk of exposure to contaminants. 

2. Restrictions. The following restricti13ns specifically a ~ p l ! ~  to the property, run with thc 
land and are binding on the Grantor: 

a. Unless prior written approval by the Granter. is first obtained, there shall be nn 
c n r l s t r u c t l ~ ~ ~ ,  use or occupancy of the Property that results in the ~ ~ S ~ L I I - ~ ~ I I C C  or 
excavation of the Property, wllich threatens the integrity of the soil cap. or which results 
in unacceptable human exposure to contaminated soi Is. 

b. The owner of the Property shall maintain the cap covering ?he Property by maintaining 
~ t s  grass cover or, after obtaining !he written approval of the Grantee, by capping the 
Property with another mntcrial. 

c. The owner of the Property shall prohibit the Property from ever being used for 
purposcs other than for [the intended use as set forth in the approved remedial work 
plan] withou~ the express written ~ v a i v e r o f s ~ c h  prohibition by the Grantee. 

d. The otvner of the Property sllall prohibit the use of the groundwater underlying the 
Property without Ircutment rendering i t  safe for drinking ivater or industrial purposes, as 
appropriate, unless the uscr first obtains permission to do so fro111 the Grantcc. 



e. The owner of the Property shall continuz in  fill1 force and effect any institutional alld 
engineering controls required under the Agreement and maintain such controls unless (he 
~ w n e r  tirst obtains permission !o discontinue such colltrois from the Grantee. These 
colltrols include [list specific controls required for this Property 1. 

f. Any lease, licerise, or other instrument granting a right to use the Property shall 
it~corporat e. eirher In full or by reference, this environmental easemcnt. 

3. Right to Enter and Inspect. To assure col-t~pliancc with the restrictions contiimcd 
herein. the Grantee, its agents, empldyees, or other represe~?tatlvcs of the State may enter dnd 
inspect the Property at rc~so~~a ' i l le  times in a reasonable mmner. 

4. Reserved Grantor's Rights. Grantor reserves for itself, its asslsns, rzpresentativcs, 
and successors i n  interest with respect to the Property, all rights accruing from its ownership o i  
the Property, including, without limitation, the right to sell, transfer or encumber the Property, as 
owner, subjcc t to the restrictions and covenants set fui-th in  :his environmental casement; and thc 
r19ht 1(1 engagc in, or permit olhzrs to engage In, all uses of  the propert} that are nor expressly 
prohibited hereln and ;ire nut inconsistent with the purposes o i  this en\ ironr-riental easement. 

5. Enforcement. This environmcn:al easement is enforceable in law or equity in 
perpetuity by Grantor, Grantee, or any affictud local government, as defined in ECL Section 7 1 - 
3603, against the owner of the Property, any lessecs, and any person using the land. Enforcement 
shall ndt be defeated because of any subsequent a d i  ersc possession, laches, estoppel, or waiver. 
I r  is nclt a defense in any actlot1 to enforce this environnlental easement that- it 1s rlot ilppurtenant 
to an interest in rcnl property; it is nclt of a ~ h a ~ 3 c t c r  thdt has been recognized tradltionall~~ at 
common Iaw; i t  imposcs a negative burden; 11 irnposes affirmative obligtions upon the o n  ner of 
any ~r~terest in lllz burdcncd property; thc benefit does not touch or concern real property. thcrc is 
110 p r i ~ l t )  of estate or of contract; or ~t irnposes an unreasonable restraint on n 1 '  ~cnstlon. 

6. Revocation of Certificate of Completion. If any person intentior~~llly violates this 
envirormental casement, the Grantee may revokc the Certificate of Cnnrpletion providcd under 
ECL Section 27-1 J 19 with respect to the Property. 

7. Recordation. Grantor shall record this inslrument, within thirty (30) days o f  Grantee's 
approval of the language contairied herein, in the office of the recording officer for the county or 
cotinties whcre the Property is situated in the rnanncr prescribed by Article 9 of the Real Propurty 
Law. 

8. Deed and Subsequent lnstru mer~ts of Conveyance. The Property deed and d l  
subsequent instnlrncnts of convevance, incl~tding without limitation, transfer of title or 
rliortgage, relating to the Property shall state in  ar least fiftccn-point bold-faced rypc the 

following language until such tirile as thc environmental casement is exringuisl~ed: 



This property is subject to an environmental easement held 
by the New York State Departmerit of Environmental 
Conservation pursuant of Title 36 to Art ic le  71 of the 
Environmental Conservation Law. 

Such dced and instrument shall reference, by hvok and page ilumber or control nun~ber,  the 
environmental casement atld shall also specify [hat the property is sub-iect to the restrictions 
contained in such easement. 

9. -Amendment. This environmental easement n ia j  be amended orlly by an amet~~lment 
executed by the Commissioner of  the New York State Department of Envirotmental 
Co:lservation and filed N it11 [he office of the recording afticer for the county or counties where 
the Property is situatcd i n  the manner prescribed by Article C3 of the Real Propcrty Law. 

1 U. Estinguishment. This environn~et~tal easement may be extinguishcd only by a release 
by the Commiss~oner of the NCM- York State Department of Environmental Conservation and 
filed wirh thc office of the recording officer for thc coi1111?- ur counties where the Property is 
situated in the nlanrler prescribed by Article 9 o f  thc Rcal Property Law. 

IT. Joint Obligation. If there are two or  more parties idenrified as Cirantor herein, the 
obligations imposed by this instrument up011 them shall be jvint and several. 

1 2. Costs and Liabilities. Grantor sllall retain all responsibilities and shall bear all costs 
and 11ahiI1 tics of any kind related to tho ownership. operation, upkdep, and maintrt~at~ce of the 
Property, illcluding thc maintenance of adequate 11abi l ~ t y  insurance col el-age. 

13. Taxes. Grantor shall pay before delinquency all taxes, assesstnents, fees, and charges 
o f  whatever description levied on or assessed against the I'roperty by competent authority. 

14. Successors. The term "Grantor", wherever used herein, shall include the persons 
andlor entities named at the beginning of this document, identified as "Grantor" and their 
personal representatives. heirs, successors, artd assigns. 



IN  WITNESS FVHEREOF, Grantor has caused this instrument to be signed in its 
name. 

Grantor's Name 

BY 1. ..* - 

Title:- . 

Date: . 

STATEOFNEWYORK ') 

) 5.5: 

COLKT'r- OF 1 

On the day of , in the year 200 -. . before me, the undersigned, 
personally appeared - , pcrsona1Iy known to I I ! ~  or proved to rnc on the basis of 
satisfactory evidence to be the indiviclual~sl wllose name is (are) subscribed lo the wi th in  
insrrumen t and acknowlcil~ed to me that hets helthey exect~tzd the samc in his/her/:he~r 
caplicity(~es), and that by hisJfheritheir signature(s) on the instrument, the indivjdual(s), or the 
person upon behalf of xvhich thc individual(s) acted, executed the insrn11ne11t. 

Signature and Office of individual 
taking acknow,ledgmcnt 



This instrument is ~iccepted this day of ,200- 

E R I N  h1. CROTTY, CC)hI.LILSSIONER 
NEW YORK STATE DEPARTMENT OF 
ENirIRONhlEhTAL CONSERVATION 

By: 

Dale A. Desnoyers, r)irzctoi- 
Division of Eilviron~llcr~tal Remediation 

STATE OF NEW YORK ) 

) ss: 
COUNTY OF ) 

On the day of --, in the year 200-, hcti~rc me, the undersigned, 
personally appearcd , personally known to tne or proved to me on the basis of 
satisfactory evidence to be the individual(s) ~bhosc  nnmc is (are) subscribed to the withln 
lns tn~ment  and a c k n o ~  [edged to me that he/she~the) oxccuted the same 111 his/her/thc~r 
cdpacity(ies), and th3t by his!her/their signature(5) o n  the instrument, the i n d i ~  iJual(s), or the 
perso11 upon bchalf of-whlch the individual(sj xctzd, executed the instniment. 

Sigi~atilrc 2nd Office of individu:ll 
taking acknowledgment 



ENHl B I T  "C" 

Approved Work Plans 

March 200-3 (revised), Site lnvestigaticln Work PIan: West 1 9 I h  Street 
Development Site, New York, New J-ork, prepared by Blasland. Bouck & 
Lee, lnc.  

December 2003, Remedial h c t ~ ~ ~ n  LVork Plan: West 19'" Stl.eer Devcloprnent 
Site, New York, Ncw 1-orh, prepared by Blasland, Bouck & Lzz, Inc. 
Approved by NYSDEC by letter dated danuary I ? ,  7004. As arnended b y  

letters from Georgetown 1 Street Development, LLC to the ~ e ~ a r t r n c n t ,  
dated May 6, 2004 and hIay 28, 2003, and the June 24, 2004, Site Operations 
Plan: West 19'btreet Development Site, h'cu York, New York, prepared by 
Roux .4ssociates, Lnc. 



EXHIBIT "D" 

Cost Summary 


