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NEW YORK STATE DEPART:YIENT OF ENVIRONMENTAL CONSERVATION 
1986 ENVIRONMENTAL QUALITY BOND .-\CT 

TITLE 3 AND TITLE 5 APPLICATION FOR STATE . .\SSIST . .\NCE 

NA ME OF APPLICANT (Municipality): __ T_;,IJ_W_N _0_F_0_YS_T_E_R_BA_Y ______________ _ 

COUNTY: ___ NA_S_S_A_U _________ _ 

TYPE OF PROJECT 
CII Municipal Hazardous Waste Site Remediation (Grant Program) 
r=i :vrunicipal Landfill Closure (Loan Program) 

PROJECT NAM E:. __ C_a..:..p..:...p_i _n g"-a_n_d_C_l _o_s u_r_e_a_t_th_e_O_l_d_B_e_t h-'p-'a....;g'--e_L_a_nd_f_i_l_l _________ _ 

DESCRIPTION (Purpose, scope, location): See Appendix 1 --------'--'------------------

(Attach Project Narrative, Workplan, etc.) 

OBLIGATION: Concent Decree No. CV-83-5357 See Appendix 2 
(Reference and attach copy of order, permits, etc.) 

SCHEDULE: Work has or will commence on July 1989 (date) and will be completed no later 
than October 1990 (date) (Attach Project Schedule). (See AppP.ndi x 3) 

ESTI~.1ATED PROJECT COST: 
$5,700,000 (See Appendix 4) 

(Attach Project Oudget, proposed contracts, or information on how 
contracts for Professional Services will be awarded) 

NAME AND TITLE OF INDIVIDUAL AUTHORIZED TO SIGN APPLIC.\TION (Please Print) 
ANGELO A. DELLIGATTI, Town Supervisor 

ADDRESS (Post Office Box No. or Street, City, State and Zip Code) PHONE NO. (Include area code) 

TOWM HALL 
AUDREY AVENUE, 0YSTE~ BAY, NY 11791 (516) 922-5800 

CERTIFICATION: The undersigned does hereby certify that the information in th is a~t' lication and i:1 
the attached certified copies of resolution(s), other sta tements, 'ind exhib its is true, correct and 
complete to the best of his or her knowledge and belief, and further that any and all statements, data 
and supporting documents which have heretofore been made for the purpose of receiving State 
assistance for the project described herein are attached hereto in full. 

~~~ . . 

orized by resolution (attach co~y) to sign application 

(Rev. 4/17 /87) 

FOR STATE USE ONLY 

PROJECT NO. --------
DATE RECEIVED -------DATE COMPLETE ------



CERTIFI CATE OF RECORDING OFFICER 

That the attached Resolution is a true and correct copy of t he 

Resolution, authorizing the signing of a State Contract and assuming 

funding of the municipal portion of the cost of the project, as 

regularly adopted at a l egally convened meeting of the Town Board of 

the Town of Oyster Bay duly held on the 15th day of November, 1988 ; 

and further that such Resolution has been fully recorded 1n the 

Town Board Minutes 1n my offi ce . 

In witness whereof, I have hereunto set my hand this 16th day 

of November, 1988. 

If the Applicant has an 

Official Seal , impress 

here . 

; 1 'f (_ B(?I W i 
~ ( :2-) ~ 

First Deputy Town Clerk 

Title of Recordin,i"Offi cer 



Meeting of November 15, 1988 RESOLUTION NO. 1182-88 

WHEREAS, in accordance with the terms of the Consent 
Decree executed by and between the Town of Oyster Bay and the 
State of New York, the Town is eligible t o apply for 
Environmental Quality Bond Act funds, in the amount of 75% of the 
eligible cost for the capping and closure of the landfill located 
at the Old Bethpage Solid Waste Disposal Complex; and 

WHEREAS, the Town, afte r thorough cons ideration of the 
various aspects of the problem a nd study of available data , has 
hereby determined that this proj ect is d e sirable and in the 
public interest; and 

WHEREAS, Article 52 of the Environmental Conservation 
Law authorized financial assistance to municipalitie s for 
reme diation of inactive hazardous waste disposal sites by means 
of a written agreement and the Town deems it to be in the public 
inte r est and benefit under this law to enter into a contract with 
the State of New York, 

NOW, THEREFORE, BE IT RESOLVED, That the Supervisor or 
his duly designated represent~tive is hereby authorized and 
directed to act in conne ction with any contracts between the Town 
and the State and to provide such additional information as may 
be required; and be it further 

RESOLVED, That all parties to the various contracts 
agree to fund their portion of the costs of this project; and b e 
it further 

RESOLVED, That a certified copy of this Resolution be 
p r epared and sent to the New York State Department of 
Env ironme ntal Conservation together with the State Contrac t . 
and b e it further 

RESOLVED, That this resolution is to take e ffect 
imme diately . 

The foregoing resolution was dec l ared adopted after a poll of the 
members of the Board; the vote being recorded as fol lows: 

Supervisor Delligatti Aye 
Councilman Hoga n Aye 
Councilman Diamond Aye 
Councilman Clark Aye 
Councilman Hynes Aye 
Councilman Venditto Aye 
Counci lman Ocker Aye 

cc : Supervisor 
Town Board 
Town Attorney 
Comptroller (2 ) 
D.P.W. 
LG .A. (6 certifi ed 

.· ... :·· 

•" 
I • ,, 



CONSULTANT/CONTRACTOR DETAILED EEO AND MBE/WBE WORKPLAN 
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

consultant/contractor name 
N/A 

contract 

address 
M/A 

city 
N/A NTKte 

number 
N/A 

I zip N]jde 

grantee name project/grant number 
TOWN OF OYSTER BAY TBI 86-415-B 

dddress TOWN HALL city state I zip code 
AUDREY AVENUE OYSTER BAY N.Y. 11771 

authorized representative title I authorized signature 
ANGELO A. DELLI GATTI TOWN SUPERVI SOR 

contract descri~tion 
The work under tis project entail s the construction of a retaining walli 7grading, . 

of growing and the placement of 18 inches of clay with a maximum permeability of 10 cm/sec, and 12 inches 
med ium, as required by6NYCRR Pa r t 350 Regulations, on the exposed side slopes of the . landfill. Existing 
slopes that are steeper than one vertical to three horizontal will either be cut and filled or they will be 
stepped down by the use of gabion walls. Finally, drainage facilities and access roads will be provided, 
and the area will be hydroseeded to provide a stable slope and park-like appearance. 

PROJECTED EEO AND MBE/WBE CONTRACT SUMMARY 

percent amount % No. / Empl Wk/Hrs 
1. Total Dollar Value * 5. Total No. Employees / 

of the Prime Contract 100 ),700 ,000 Work Hours 
2. MBE Goal Applied 6. Total Goal for 15 to the Contract 15 855 ,000 Minoritv Employees 
3 • WBE Goal Applied 7. Total Goal for 15 to the Contract 5 285,000 Female Employees 

4. MBE/WBE Combined Totals 20 1,140,000 8. EEO Combined Totals 30 

For the Office of Affirmative Action Use Only 

proposed qoals date aooroved date disaooroved initials 
M.BE ( % ) EEO-Minorities ( % ) 

WBE ( % ) EEO-Minorities ( % ) 

* Exact cost will be su bmitted upon receipt of bids 



PAGE 3 

SECTION II.- WBE INFORMATION: In order to Achieve the WBE Goals, WOMEN Firms are Expected 
to Participate in the Following Manner: 

Description of Work Projected WBE Contract Contract Project 
Quantities Involved Contract Amount Schedule Payment Completion 

WBE Firm By WBE and Award Date Start Date Schedule Date 
name: 

address: 

l:ity: $ 

state/zip code : Date: 

telephone number: 

name: 

iaddress: 

~ity: $ 

~tate/zip code: Date: 

telephone number: 

name: 

!address: $ 

~ity: Date: 

state/zip code : 

telephone number: 



APPENDIX 1. 

Capp1 ng and Closure at the 01 d Beth page Landf 111 

Project Description 

The Old Bethpage Landfill is located as shown on Figure 1, in eastern Nas­

sau County on Long Island, New York. 

The capping project is part of the landfill closure plan described in the 

OBSWDC Remedial Action Plan (RAP) and in the Court Order on Consent No. 

CV-83-5357. Capping of the landfill slope areas will minimize leachate 

ge neration and groundwater contamination. 

The work under this project entails the construction of a gabion retaining 

wall, grading and placement of 18 inches of clay with maximum permeability 
-7 

of 10 cm/sec and 12 inches of growing medium, as required by 6NYCRR Part 

360 Regulations,on the exposed side slopes of the landfill. A typical 

cross section is shown on Figure 2. Existing slopes that are steeper than 

one [vertical] to three [horizontal] will either be cut and filled or they 

will be stepped down by the use of gabion walls. Finally, drainage fa­

cilities and access roads will be provided, and the area will be 

hydroseeded to provide a stable slope and park-like appearance. 

The project covers an approximate area of 21.3 acres, consisting of the 

Southwest and Southeast slopes of the landfill as shown on Drawing 1. 

The top of the landfill will be maintained at elevation 240. The western 

slopes will be brought to grade by filling along the slope and into the 

adjacent excavated area. The "toe of the slope" is expected to be expanded 

into the adjacent excavated area by approximately 125 feet. The south 

slopes will require cuts of up to 10 feet at the top, and filling of up to 

20 feet at the toe. The eastern slopes will be stepped down and brought to 

grade through the use of a gabion wall. The height of this wall will vary, 



with its highest point at approximately 20 feet. In addition to the gabion 

wall, the top of the slope will be cut by approximately 20 feet. The 

gabion wall and cut, in combination will provide the required slope of 1 

on 3. 

-7 
The total project area will be covered with 18 inches of clay of 10 

cm/sec permeability, as required by the 6NYrnR Part 360 Regulations. The 

clay will be placed and compacted in three 6 inch lifts. Testing will be 

carri ed out as required by the State regulations. 

Drainage will be provided through the use of approximately 5,000 feet of 

drainage ditches, benches and access roads. These multi-purpose benches 

will be covered with 12 inches of stone. Drainage chutes will be made of 

gabion matresses. 
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ROBERT ABRAMS 
At1omey General 

]AMES A. SE\' l:'\SKY 

,. - ·. 

STATE OF NEW YORK 
DEPARTMEl\'T oF I.Rw: '. A y 1 ~ 

120 BROAD"\\'AY 

NEW YORK. NY 10271 

• I I 
• ., I 

• I ,, 

Ass,stanl Anorney General in Charge 
Environmental Pro1ect1on Bureau (212) 341-2458 

Ma y · 18, 1988 

EXPRESS MAIL OR HAND DELIVERY 

Carole A. Burns, Esq. 
Newman, Schlau, Fitch 

& Burns, P.C . 
305 Broadway 
New Ycrk , N.Y. 10007 

Richarc J . :.issel , Escr . 
Ga rcnec, C"irton & 

Douglas 
321 North Clark St ., Suite 340 0 
Chicago, Ill. 60610 

Andrew J. Simons, Esq . 
Farr ell , Fritz , Caemmerer 
Cleary , Earnosky & 
Armentann, P. C . 

EAB Plaza 
Uniondale, N. Y. 11556 

Michael Phillips , Esq . 
McElroyk Deutsch & 

Mulraney 
218 Ridqedale Avenue 
P .O. Box 2075 
Morristown, N. J . 07960 

Dear Counselors : · 

Re: 

Charles A. Gil man, Esq . 
Cahill , Gordon & Reindel 
80 Pine Street 
New York, N.Y. 10005 

Scott N. Fein , Esq . 
Wb i teman , Osterman & 

Eanna 
One Commerce Plaza 
Albany , N. Y. 11260 

Robert Schmidt, Esq. 
Town Attorney 
Office of t he Town 
Attorney 
Oyster Ray , N. Y. 11 771 

Ragna Henrichs , Esq . 
Nixon, Ha r grave , Devans 

& Doyle 
Lincoln First Tower 
P . O. Box 105 1 
Rochester, N. Y. 1460 3 

Owen E . Walsh, Esq . 
First Chie f Deputy County 

Attorney 
Nassau County Executive 

Building 
Mineola, N . Y. 11501 

New York State v . Town 
of Oyster Bay , et al . 

Enc losed please f ind the Final Consent Decree (with 
Appendices to the extent completed) in settlement of the 
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above captioned action. In response to comments received 
on draft #9 from the Town, we have made the following 
changes:* 

1. Points 1, 3, 5, 7, and 8 of Carole Burns' 
April 27, 1988 letter have been incorporated as requested. 

2. In response to Ms. Burns' point 2, we still do 
not understand why any party would pay its share to the 
Town, except by mistake perhaps, when it would receive 
neither a release no~ a dismissal in return. In the event 
of a mistake, a court would most likely allow the return of 
the money even in light of the proposed language. In 
addition, incorporation of the Town's proposed sentence in 
the location suggested mav result in some ambiauitv with 
respect to the Town's obligation not to releas~ or· dismiss 
parties who do not contribute to the Common Defense Fund. 
However, since there ha s been no objection from any other 
party concerning the inclusion of the language , we have 
i ncluded it ~ut in a d i=ferent location to avoid the 
aforementioned arr~ic;uity. The sentence was added on 
page 21, fourth line from the bottom, and merged with the 
last sentence on that page. 

3. With respect to Nassau County (point 4 of the 
April 27 letter), we have m.de certain changes on page 50. 
In addition, the Vocational and Educational Extension Board 
of Nassau County (VEEB) has been included in these special 
release provisions. We have been informed by the ~assau 
County Attorney that he has discussed this latter change 
with the attorney for VEEB . 

4. In response to point 6, we have changed the word 
"lodging" to "execution" to be consistent with the extent 
of the State's release of the Town. (This change was 
discussed with Mr. Altheim and agreed to by him.) 

5. In response to point 9 , we have added language at 
the end of page 41 and on page 46 as proposed by the Town. 

6. In response to a concern expressed by the Town 
orally, we have added a sentence on page 23 in the f irst 
paragraph, line 9, under Section XIII (Obligations of the 
State) • 

While scrutinizing the Decree for tne last time, we 
noticed four minor language changes that we felt should be 
made. First, with respect to the exclusion for civil toxic 
tort claims, on page 38 of the Consent Decree, second line 

*Please note that the pages enumerated in this letter 
refer to page numbers in draft #9. 
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from the bottom, we changed "exclude" to "not include." 
Second, with respect to the general covenant on paqes 47 
and 48, we believe that the inclusion of the language "in 
any way aiding" is overreaching and therefore the language 
was deleted. For example, the State may be required to 
produce documents for a private party under the Freedom of 
Information Act, or any party may be subject to the 
production of documents under Federal Rule 34(cl. ~he 
language "instituting, asserting or pressing" provides 
adequate protection against the possibility of a party 
initiating an action .. Third, on page 55, we substituted 
the neutral phrase "either authorizing or prohibiting'' for 
"barring." Finally, on page 10, we made reference to the 
official Record of Decision signed by the State a nd EPA so 
it could be filed with the Court. 

With respect to the appendices, Appendix A is still 
missing schedules to be contained in Figures 6 and 7. We 
hope to finalize these scnedules with the Town in the next 
few days . At that time, we will send ou~ the figu res ~or 
inser~ion in Appendiz A. This negotiation with t~e Town 
should not b e an impediment to execution of the Decree by 
other parties. Appendices Band C have been redrafted in a 
manner consistent with the Consent Decree and are enclosed 
with Appendices D, E-I and E-III. Liaison Counsel fo r 
Group I of the third-parties has not provided us with 
Appendix E-II as yet. Consequently the signature section 
is also incomplete. 

Finally, we received on May 10 Andy Simons' letter 
concerning comments of the third-parties. We have accepted 
the changes p roposed in points 1 through 6 of the letter 
and have made the appropriate changes. The Town also has 
agreed to these changes. We have not accepted points 7 
through 10 for the following reasons: 

1. Points 7 and 8 - The addition of "which has been 
or could have been alleged" is inappropriate in the general 
covenant. The covenant applies ''forever" and includes &11 
past and present claims as well as those which may arise in 
the future. Mr. Simons' suggested language is limiting and 
confusing. Furthermore, the State will not de lete "and 
only to the extent that each party has been released ..• " 
because this is a general provision and different covenants 
apply to different parties (e.g., the State and Nassau 
County) based upon the releases received. The language 
suggested in point 8 is contained in Appendices Band C as 
they are specifically directed toward individual parties. 

2. Point 9 - As we indicated in our letter of 
April 20, 1988, the inclusion of this language in a 
previous draft (not prepared by us) was overlooked and the 
State will not agree to its inclusion in the final. We 
will not acknowledge in the Consent Decree any right to 
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contest the validity of the Town's documents. The Consent 
Decree is specifically neutral on this "right to contest" 
which we believe is appropriate. 

3. Point 10 - ~here still must be a misunderstanding 
with respect to the purpose of Appendix C. It was the 
Town's and the Settling Defendants' choice to execute an 
individual release form for each party. Therefore, it does 
not make sense to include Appendix C in the Section 
relating to signature ,by counterpart. 

Please notify us no later than COB on Tuesday, 
May 24th, as to when the Decree will be executed b y the 
parties whic~you represent. If there is any disagreement 
with the terms of the Decree, the State will request that 
the p.rties appear before Judge Sifton to explain why this 
case cannot be settled under t he terms set forth. 

RLO,EGS:ra 
Encl. 

Sincereiy, 

£. W ~~ lv✓~--
ROBER-;J L. OSAR 
E. GAIL SUCHMAN 
Assistant Attorneys General 
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GRUMMAN CORPORATION and GRUMMAN 
.A..EROSPACE CORPORATION, : 

Third-party plaintiff,: 

-against-

A.A. & M. CARTING SERVICE, INC., 
et al. 

Third-party defendants. 
----------------------------------·~ 
MAID10N GROUP, INC. , et al. , 

Third-party plaintiff,: 

-against-

A.A. & M. CARTING SERVICE, n1c., 
et al., 

Third-party defendants. 

----------------------------------x 

FINAL CONSENT DECREE 

WHEP.Ell.S, the .Attcrney General of the State of New York 

(the " State ") having filea a First Amended Complaint (the 

"Complaint") in this matter pursuant to, inter alia, the 

Comprehensive Environmental Response, Compensation, and 

Liability Act, 42 U.S.C. § 9601 et sea., as amended by the --
~uperfund Amend~ents and Reauthorization Act of 1986, Public 

Law No . 99-499 , 100 Stat . 1613 ("CERCLA/SAR.ll."); the 

Environmental Connervation Law of the State of New York 

§ 27-0914 and§ 17-0501; and the ccrr~on law for equitable 

relief and damages including the recnvery of all response 

I 
I 
I 

I 
I 
I 
I 
I 

I 



costs the State alleges it has incurred and uill incur under 

CERCLA/SARA in connection with a facility known as the Old 

Bethpage Landfill located in the Town of Oyster Bay, New 

York (hereinafter "TOB Landfill" or "Landfill")~ 

WHEFBAS, Defendant Town of Oyster Bay (hereinafter "the 

Town") and the Corporate Defendants having filed answers 

denying any and all claims and having filed third-party 

complaints against approximately 160 third-party defendants 

for contribution and/or indemnification; 

WHEREAS, the State, the Town, the Co rporate Defendants 

and certain third-party defendants (the Corporate Defendants 

and the Settling Third-Party Defendants set forth in 

Appendix E-II and E~II~ attached hereto, hereinafter 

collectively referred to as the "Settling Defendants") 

having each stipulated and agreed to the making and entry of 

this Fi-nal Consent Decree (hereinafter "Decree" or "Consent 

Decree") prior to the taking of any testimony, based upon 

the pleadings herein, and without any admission of any 

allegation contained in the Complaint, third-party 

complaints, answers, counterclaims and crossclaims; 

WHEREAS, the Court having reviewed this Decree and 

finding it adequate to resolve the issues raised in these 

actions and to protect the public interest; and 

WHEREAS, the Stc>.te, the Town and the Settling 

Defendants having agreed that settlement of this matter is 

-3-



in the public interest and entry of this Consent Decree is 

made in good faith in an effort to avoid e::pensive and 

protracted litigation~ 

NOW THEREFORE, it is ORDERED, ADJUDGED, AND DECREED 

as follows: 

I. JURISDICTION 

The Court has jurisdiction over the subject matter of 

this action pursuant to 28 U.S.C. § 1331, 28 U.S.C. § 13~5, 

42 U. S .C. § 9613 a nd has jurisdicticn over the parties to 

this Decree. The parties who have consented to e ~try of 

this Decree waive any objection they may have to the 

jurisdiction of the Court to enforce this Decree ~nd agree 

to be bound by the terms hereof. 

II. PARTIES 

The parties to this Consent Decree are: 

1 •. Plaintiff State cf New York (the "State"); 

2. Defendant Town of Oyster Bay (the "Town"); 

3. Defendants: 

Occidental Chemical Corporation 
Occidental Chemical Holding Corporation 
Occidental Petroleum Corporation 
Marmon Group , Inc. 
Cerro Wire & Cable Corp. 
Cerro Conduit Company 
Cerock Wire and Cable Group, Inc. 
The Rockbestos Company 
Grumman Corporation 
Grumman Aerospace Corporation 

-4-
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and their respective parents and subsidiaries identified in 

Appendix E-I attached hereto (collectively the "Corporate 

Defendants"); and 

4. The third-party defendants set forth in Appendix 
. 

E-II attached hereto (collectively "Group I of the Settling 

Third-Party Defendants"); and 

5. The third-party defendants set forth in Appendix 

E-III attached hereto (collectively "Group II of the 

Settling Third-Party Defendants 11
). 

III. BINDING EFFECT 

This Consent Decree shall apply to, benefit, and be 

binding upon all parties to this Decree, and their 

r~spective past and present officers, directors, officials, 

agents, attorneys, servants, employees, representatives, 

successors, and assigns. Each undersigned representative of 

the parties to this Consent Decree certifies that he or she 

is fully authorized to enter into the terms and conditions 

of this Decree and to execute and legally bind such party to 

it. 

The Town shall nake available a copy of this Consent 

Decree to all contractors retained to perform the Remedial 

Action Plan, as defined in Section VI herein and attached 

hereto as Appendix A, and apprise them that the provisions 

of this Decree govern their work and the work of their 

:ubcontractors. All contracts for the implementation of the 

-5-



Remedial Action Plan shall provide that the provisions of 

this Consent Decree shall govern that remedial work to be 

performed. 

IV. PURPOSE 

The pu-rpose of this Consent Decree is to settle solely 

amongst the parties to this Conse~t Decree those claims 

alleged in the Complaint, crossclaims, counterclaims, and 

third-party claims in this action, and all clai ms which 

~ight have been alleged, by any party to this Consent DecrP.e 

relating to the existence, release o r threat of release of 

hazardous substances at or from the TOB Land~ill, except as 

specifically reserved herein. Additionally, the purpose cf 

the Decree is to serve the public interest by protecting the 

public health, welfare, and the environment at the TOB 

Landfill and its environs by the implementation cf the 

Remedi&l Action Plan -required herein. 

V. PUBLIC PARTICIPATION 

For a thirty (30) cay period prior to final approval 

and entry of this Consent Decree by the Court, the public 

will be afforded an opportunity to review and comment upon 

the Decree as set forth herein. All written comments by the 

publi~ will be reviewed and responded to in writing by the 

State and all written comments and responses will be made a 

part of the r e cord filed with this Consent Decree. 

-6-



VI. DEFINITIONS 

Unless otherwise explicitly stated, the definitions 

provided in CERCLA/SARA shall control the meaning of terms 

used in this Consent DecrP.e ar.d its Appendices. 

1. "Consent Decree" or "Decree" shall mean this Final 

Consent Decree and all its Appendices. 

2. " Requisite Remedial Technology" ( 11.RRT " ) means known 

engineering, s cientific and construction princ iples and 

practices, u sed or acceptable for use in the cleanup or 

containment of chemical contamination which are applicable 

to the materials and hydrogeological conditions found at the 

TOB Landfill and its environs, including new and innovative 

technologies which utilize a permanent solution to the 

reaximum extent practicable. 

3 .. "Remedial Action Plan" ("RAP") as used in this 

Consent Decree means that program for remediation, including 

design, construction a nd operation, required by this Consent 

Decree which the State and the Town on the basis of present 

knowledge believe to be appropriate to accomplish the 

remedial goals and criteria of this Consent Decree, and to 

which no objections have been raised by any other party to 

this Consent Decree. 

4. "Hazardous Substances" includes those substances 

referred to as hazardous substances in Section 101(14) of 

-7-



the Comprehensive Environmental Response Compensation and 

Liability Act, 42 U. S.C. § 9601(14), and those substances 

referred to as hazardous wastes in the New York State 

Environmental Conservation Law§ 27-1301. 

5. "Contractor'" means the company or companies 

retained by the Town to undertake and implement the Remedial 

Action Plan. Each contractor and subcontractor shall be 

qualified to implement those portions of t he Remedial Ac tion 

?lan fo r which it is retained. 

6. "~!ational Contingency Plan" shall be used as that 

term is defined in Section 105 of CERCLA / SAFA, 42 U.S.C. 

§ 9605. 

7. "Operation and Maintenance" ("O&M") means the 

requirement for continued operation of the program o= 

remediation, as necessary, in a manner which ensures that 

the remedy continues to perform its function as designed to 

meet the Remediation Criteria set forth in Section X herein. 

8. "Oversight" means the State's inspection of 

remedial work and verification cf compliance with the 

require~ents set forth in this Consent Decree. 

9 . "Final Design Plan" means the final engineering 

design and specifications {including drawings) for the 

complete program for remediation , including but not limited 

to the design a nd specifications fer the completion of the 

capping program, groundwater recovery system, treatment 
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system (including piping), recharge systeIB (including 

injection .wells and basin) and monitoring program, as more 

fully described in the RAP. 

10. "Settling Defendants" means the Corporate 

Defendants and Groups I and II of the Settling Third-Party 

Defendants as these terms are aefined in Section !I abov~. 

VII. STATEMENT OF CONDITIONS AT TEE TOB LANDFILL 

Defendant Town has owned and operated t he TOB Landf~ll 

s ince the late 1950's. The TOB Landfill occupi es 

approximately 65 acres and s ince the commence ment o : 

operation has been a municipal landfill, receiving refuse, 

wastes, and garbage from private, municipal, and cc~~erci~l 

sources and accumulating that material at the site. 

Investigations at the TOB Landfill anf its offsite 

environs have been conducted. The findings of these. 

investi~ations are set forth in the report of the Remedial 

Investigation ("RI") filed herewith. Based on the data set 

forth in the RI, the State and Town believe that the Map set-. 

forth on Figures 1 and 2 of Appendix A shows the approximate 

location and dimensions (including depths) of the 

groundwater plume containing chemical substances (the 

"plume") to be remediated . 

-9-

pt.uHt 
ptfH 



VIII. REMEDIAL ACTION FEASIBILITY STUDY 

In compliance with the provisions of the Interi~ 

Consent Order entered in this action and the requirements of 

CERCLA/SARA, the Town has had prepared a Remedial Action 

Feasibility Study ("~S") filed herewith setting forth and 

analyzing all remedial alternatives for the Landfill. This 

FS has been provided to the public and all written comments 

fro~ the public and responses by the State are also filed 

,,..herewith. Eased upon this FS , the Tcwn recommended and the 
i 

y}? yi,;J : State and the Federal Environmental Protecticn Agency have 

· rJ.f.1 · 
~ l selected pursnant to a formal Record of Decision (.::.l~o filed 

herewith) the remedial program fer the Landfill which is set 

forth in the RAP, attached hereto as Appendix A. 

IX. GENERAL OBLIGAT!ON OF THE TOWN TO REMEDIATE 

The Town shall design, construct, operat~ and maintain 

a program for remediation of the TOB Landfill to achieve the 

Remediation Criteria set ~orth in Section X herein. 

~ X. RENEDIATION CP.ITERI.A ;;¥-

The program for remediaticn to be implemente:cl by the 

Town under this Consent Decree shall: 

1. Establish and maintain a consistent hydraulic 

containment of the plume as set forth in Appendix A, Section 

I.D, through the installation and operation of pumping 

wells. 

2. Demonstrate by chemical analytical sampling in the 

Monitoring Program, s et forth in Appendix A, Section II.A, 
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that the plume is not migrating beyond the point of 

hydraulic containment in excess of the Groundwater Criteria 

set forth herein in Appendix A, Table 2 . 

3. Collect groundwater within the plume until it can 

be demonstrated by the Monitoring Program set forth in 

Appendix A, Section II.B, that the concentrations of 

chemical constituents in the groundwater \·Ji thin the plume a) 

meet the· Groundwater Criteria set forth in Table 2 of 

Appendix A, orb) demcnstrate that a Zero Slope Condition as 

defined in Appendix A, Section III . B.2 , has been reached and 

all other conditions of termination, including the 

evaluation of RRT as set forth in Section X!, have been met . 

4. Confirm the attainrr;ent of the Groundwater Criteria 

or the Zero Slope Condition through a pest-termination 

monitoring program set forth in Appendix A, Section II.E.S. 

5 .. Treat and discharge the collected grour,dwater to 

comply with the discharge criteria for air and water set 

forth in Appendix A , ~ables 1 and 2, and all applicable 

standards and regulations, including substantive permit 

requirements for such discharges . 

- ~ 6. _ Complete, operate and maintain a landfill capping 

program and continue to implement, monitor, and operate and 

maintain the gas and leachate collection systems as per the 
.--· .... ... 

closure requirement~ of New York State Regulation 6 NYCRR 

-11-



Part 360 and the requirements of this Consent Decree and 

RAP. 

XI. SPECIFIC OBLIGATIONS OF THE TOWN 

The Town's Implementation of the Remedial Action Plan 

Based upon infornation contained in the RI and FS, the 

Town shall implement and continuously operate and maintain 

the program set forth ir. the RAP attached hereto a s AppendiY. 

A until such tine as the Town may be permitted tc terminate 

the program in accordance. with the te. rrr.s and provis ions of 
. . 

this Decree. All schedules, requirements and obligations 

contained in Appendix A shall be fully enforceable solely 

against the Town as part of this Decree. All reports, plans 

(including the Final Design Plan), and similar docureents 

required by the RAP shall be submitted to the State for 

approval as per Sections XV and X~XI herein and , upon 

approval, shall become pc.rt of the RP.P and shall be deemed 

fully enforceable under this Decree. 

Description cf RAP 

The RAP annexed hereto as Appendix A, developed by the 

Town's consul tants in consultation with the State, provides 

-in part for: 

1. The installation and operation and maintenance of a 

system of groundwater recovery wells in the plune which will 

extract groundwater ar.d pipe it to a treatment facility all 
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designed to achieve the Remediation Criteria set forth in 

Section X. 

2. Installation, operation, and maintenance of a 

"Monitoring Program" and "Post-Termination Monitoring 

Program" which shal1 provide data sufficient to determine 

the effectiveness of contaminant reduction and hydraulic 

control measures in meeting the Remediation Criteria. 

3. Installation , operaticn, a nd maintenance of 

treatment f acilities fer the extracted groundwa t e r d esigned 

to comply with the Remediation Criteria. 

4. Completion, operation and maintenance of a capping 

program for the Landf-ill to comply with the Reroedic:.tion 

Criteria;·· · 

~ .:,,.... 5. Continued operation and maintenance, monitoring, 

and enhancement, _as required, of the gas and l e achate 

collection systems. 

6. The implementation cf a Health ~r.d Safety Plan(s) 

fer the construction, operation and maintenance o f the 

progran set forth in the RAP. 

7 . A Sampling and Analysis Program setting forth the 

specific protocols anc analytical methods tc be used in the 

"Monitoring Program" ar.d " Post-Termination Mcnitoring 

Program". 
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The Town's Dutv to Modify 

The Town will implement any modifications or 

alterations to the FAP necessary to meet the Remediation 

Criteria set forth fn Section X herein. Such modifications 

and alteraticns shall be subject to State approval and to 

the limitations of Requisite Remedial Technoloqy ("RFT") as 

defined in Section VI and set forth herein. 

In the event that the Groundwater Criteria o f Appendix 

A, Table 2, are not wet but termination of the RAP is sought 

pursuant to the Zero Slope Condition defi~ed in ~ppendix A, 

Section III.B.2, then the Town shall examine whether there 

is an existing RRT which is capable of achieving the 

Groundwater Criteria or otherwise capable of substantially 

reducing the concentrations of hazardous substances. The 

Town will then provice a report to the State detailing its 

examination of such RRT5 and its conclusion as to whether 

such technology exists and its application and 

appropriateness to the situation then existing at the TOB 

Landfill. If the State and Town agree that (a) such RRT 

exists and (b) it is appropriate to utilize the same, then 

the Tcwn shall prepare a plan to implement said RRT. If the 

Town and the State cannot agree on these is~ues, they shall 

be subject to the dispute resolution mechanism set forth in 

Section XXXI of thi~ Decree. In determining whether an FRT 
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is appropriate, consideration shall be given to the 

following factors in the order of priority set forth: 

(1) the extent to which the Groundwater Criteria 

have been satisfied; 

(2) the ~xtent to which the application of 

the RRT would further reduce the chemical con­

centration levels a nd cor.trol migration o f 

the plume; a nd 

(3) t he economic cost r equired t o implement 

the RRT. 

The Town's plan fo r implementaticn of the RRT shall 

include a schedule for implementation and shall be subject 

to the State review, approval, a nd dispute resolution 

mechanism set forth in Sections XV ar.d XXXI of t his Decree. 

All reports, plans, final de sign specificatior.s and 

simila~ documents required by the duty tc modify set forth 

in this Section shall be submitted to the State for approval 

as per Sections XV and XXXI herein and, upon approval, shall 

become part of the P~..P and be dee~ed fully enforceable ur.der 

this Decree. 

Compliance With Law 

The implementation of the RAP by the Town shall be in 

accordance with all the terms and obligations of thi~ Decree 

and all applicable federal, Stat e a nd local law and 
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regulation, including permit requirements as set forth in 

Section XX herein. 

Comoletion cf the RAP 

The RAP for groundwater remediation shall be deemed 

complete when the Terminaticn Criteria set !orth in Appendix 

A, Section III.A, have been met. 

The Town' s Duty To Assume Full Cost of Remediaticn 

It is the Town's duty, other than as expressly set 

forth in this Decree , to assume the full cost of 

remeciation . The Town has estimated the costs of 

implementation of the groundwater remediation program set 

forth in the RAP , Appendix A , Section I.C, to be 

approximately 7.0 million dollars. The obligations cf the 

State under this Decree, with respect to the payrr.ent of 

money, is set forth in Section XIII herein and is based upon 

and shall be limited by that sum of money, unless otherwise 

agreed to by the State. !f the Town's costs in implementing 

that sect.ion of the RAP exceed the estimated $7 . 0 million 

figure ~ the Town agrees that it shall be responsible for all 

such eY.cess costs and shall not seek further monies fer any 

portion of the costs of the RAP, past or future, from the .. 

Settling Defendants or the State. Such acceptance is not a 

waiver of the Town's right to seek such response ccsts from 

other potentially responsible parties not incl~ded among the 

Settling Defendants or the State. 
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In the event the Town fails to i~plement in a timely 

manner or continuously operate and maintain the program set 

forth in the FAP described in Appendix A, the State, upon 30 

days written notice, may perform such portions of the RAP as 

may be necessary. If the State performs portions of the RAP 

because of the Town's failure to comply with its obligations 

under this Decree, the Town shall reimburse the St.?.te for 

the costs of doing such work within 30 days of receipt of 

demand for payment of such costs. Any demand fc= payment 

made by the State under this Section will be documented to 

verify that the claimed costs were incurred. In no event , 

shall the Settling Defendants have any liability to the Town 

or the State in the event the Town fails to timely, 

continuously or properly implement, operate and maintain the 

programs set forth in the FAP. 

Releases, Indemnities, Covenants Not To Sue, Sticulations cf 
Dismissal 

Pursuant to Secticn XXVI, the Tcwn shall execute and 

deliver Releases, Indemnities and Covenants Not to Sue in 

the form annexed hereto as Appendix Band a Stipulation of 

Dismissal With Prejudice in the form annexed hereto as 

Appendi~ D. Delivery of Releases, Indemnities and Covenants 

Not to Sue by the Town, as required _by this Section and 

Section XXVI herein, to all Settling Defendants which have 

complied Hith the requirements cf Section XII herein shall 
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be made on the 40th day after entry of this Consent Decree 

at 11:00 a.m. at the Ceremonial Courtroom, United States 

District Courthouse, Cadman Plaza, Brooklyn, New York, or at 

such other location as may be mutually agreed upon by the 

parties to this Dectee. Should the 40th day after entry of 

this Decree fall on a Saturday or Sunday, then the parties 

shall meet on the following Monday. 

XII. OBLIGATIONS OF SETTLING DEFENDANTS 

The Coroorate Defendants 

The sole obligations under this Consent Decree of the 

Corporate Defendants are: 

1. Pa~ent to the Supervisor, Town of Oyster Ra~,, 

cf. the aggregate sum of s:,450,000 (to be contributed 

by the Corporate Defendants in such proportions as 

they have among themselves previously agreed); and 

Pursuant tc Section XXVI, the execution and 

delivery of Releases and CovenantD Not to Sue in the 

form annexed hereto as Appendix C and a Stipulation 

of Dismissal with Prejudice in the form annexed hereto 

c.£ Appendix D. 

No amount to be paid by the Corporate Defendants or any of 

them is to be considered a penalty. The finality of this 

Consent Decree, the release and discharge cf all obligations 

hereunder of the Corporate Defec~ants, and the executioc and 
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delivery to the Corporate Defendants of the releases, 

indemnities, covenants and stipulations required of the Town 

under this Consent Decree, shall not be conditioned upon, 

but rather shall be wholly independent of, implementation of 

any settlement between the State, the Town and any other 

person, including but not limited to any of the Settling 

Third-Party Defendants. 

The Settlinq Third-Partv Defendants 

The sole obligations under thiB Consent Decree of Group 

I of the Settling Th ird-Party Defendants a re: 

1. Payment to the Supervisor, Towr. of Oyster 

Bay, of the aggregate sum of $1,893,000, tc be 

contributed by the members of Group I cf the 

Settling Third-Party Defendants in such amounts 

as they have previously agreed; and 

2. Pursuant to Section XXVI, the execution 

and delivery of Releases and Covenants Not to Sue 

in the fo rm annexed hereto as Appendix C and a 

Stipulation of Dismissal With Prejuc.ice in the form 

annexed hereto as Appendix D; and 

3. Payment to the Treasurer, Old Bethpage 

Landfill Common Defense Fund, of all fund allocations 

attributed to such Settling Third-Party Defendants 

by the Third-Party Defendants' Management Committee, by 

a date certain , no later than the entry of this Decree, 
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to be noticed in writing by the Management Committee. 

The sole obligations under this Consent Decree of each 

Settling Third-Party Defendant in Group II are: 

1. Payment to the Supervisor, Town of Oyster Bay, 

by each party of its agreed share of the aggregate sum 

of $82,500, which sum shall be in addition to and not 

part of the $1 ,893, 00 0 referred to above; a nd 

2. Pursuant to Section XXVI, the execution and 

de livery of Releases and Covenants Not to Sue in the 

form anr.exed hereto as Appendix C and a Stipulation 

of Dismissal With Prejudice in the form annexed 

hereto as Appendix D; and 

3. Payment to the Treasurer, Old Bethfage 

Landfill Ccr:1mon Defense Fund, of all fund a.llocations 

attributed to such Settling Third-Party Defendant by 

th_e Third-Party Defendants I Managerr.ent Commi tte·e, by 

a date certain, no later than entry of this Decree, to 

be noticed in writing b:.' the Management Committee. 

Ne amount to be paid by any Settling Third-Party 

Defendant - is to be considered a penalty. The finality cf 

this Consent Decree, the release and discharge of all 

obligations hereunder of the Settling Third-Party 

Defendants, and the execution and delivery to the Settling 

Third-Party Defendants of the releases, indemnities, 
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covenants and stipulations required of the Town under this 

Decree, shall not be conditioned upon, but rather shall be 

wholly independent of implementation of any settlement 

between the State, t he Town a nd any other person, including 

but not limited to any of the Corporate Defendants. 

The Town shall execute and deliver Releases , 

Indemnities and Covenants Not to Sue and a Stipulation of 

Disnissal pursuant to Sect ion XXVI herein to cont=ibuting 

members of Group I upon payment cf $1 , 893 , 000, irre spective 

of whether any member of Group II has satisfied its 

obligations u nder this Decree. Notwithstancing a nything 

herein to the contrary , the Town shall not be requi red to 

execute or deliver a Re lease, Ind emnity an<l Covenant Not to 

Sue, or any Stipulation of Dismissal, to any Settling 

Third-Party Defendant in Group I o r Group II 

of $1,8S3,C00 requir ed to be made by Group I 

'& 
l. J.. 

of 

the payment 

the Settlinc; 

Third-Party Defendants is not mcde. In such event, the 

Settling Third-Party De fendants in Group II shall not b e 

required to make the agreed upon payments, and the Town' s 

third-party action against all third-party defendants shall 

continue. The Town shall have fu ll perpetu a l right, title, 

interest and use o= all funds paid by members of Groups I 

and II regardless of whether they have made the ir payment of 

fund allocations to the Old Beth page Common De fense Fund, 

but in no event s hall the Town execute or deliver a Release, 
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Indemnity and Covenant Not to Sue, or any Stipulation of 

Dismissal, to any Settling Third-Party Defendant until snch 

Settling Third-Party Defendant has made full payment to the 

Treasurer, Old Bethpage Landfill Common Defense Fund, of all 

fund allocations to the Common Defense Fund attributed to 

such Settling Third-Party Defendant by the Third-Party 

Defendants' Management Committee a s certified t o the Town bv 

said Treasurer. Such certification ~hall be made within ten 

days after the entry of this Decree. 

Delivery of payments to the Town by the Settling 

Defendants as required by this Section and the delivery of 

Releases and Covenants Net to Sue by the Settling 

Defendants, as required by this Section and Section Xxv~I 

herein, shall be made on the 40th day after entry o f this 

Consent Decree at 11:00 a.m. at the Cerereonial Courtroom, 

United States District Courthouse, Cadman Plaza, Brooklyn, 

New York, or at such other location as may be mutually 

agreed upon by the partie~ to this Decree. Should the 40th 

day after entry of this Decree fall on a Saturday or Sunday, 

then the parties shall meet on the following ~cnday. 

The Settling Defendants waive any and all rights a.nd 

claims with respect to any and all monies collected by the 
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Town pursuant to this Consent Decree and/or pursuant to ar.y 

surviving third-party action. 

XIII. OBLIGATIONS OF THE STATE 

The Town may submit to the State, pursuant tc the 

Municipal Assistance Program set forth in New York State 

regulations at 6 NYCRR Part 375 , an application for not more 

than 1.875 millior. dollars (75% of $2.5 million), sub~ect to 

the provision in Sectior. XXVIII herein, unl'ess otherwise 

agreed to by the State. The Town shall comply with all 

reauirements of 6 NYCRR § 375. The State shall process said 

application and provide a final determination with all 

deliberate speed. The State acknm·:ledges that the Town I s 

settlement with the Settling Defendants as set forth in this 

Decree is reasonable based upon the estimated cost of 7.C 

million dollars for implementation cf the grour.dwater 

remediation program set forth in the PAP, Appendix A, 

Section I.e. If any monies are received by the Town from 

the State under this program, the Town agrees to reimburze 

the State 75% of all monies received by the Town from its 

insu~ers or from any other potentially ~esponsible parties 

not included among the Settling Defendants or the State up 

to the full umount received by the Town from the StateL No 

State Municipal Assistance Program money shall be disbursed 

to the Towr. until all monies received pursuant · to Section 
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XII have been applied to the implementation of the RAP and 

accounted for pursuant to the requirements of 6 NYCRR § 375. 

The State shall diligently review all documents 

submitted pursuant to the RAP and respond within the time 

·periods required under Section XV of this Decree, unless a 

different time schedule is agreed to by the Town and State. 

As set f o rth in Section XXIII of this Decree, the State 

will provide oversight of the activities required by the 

RAP. 

Pursuant to Section XXVI, the State shall e xecute a nd 

deliver to each Corporate Defendant and to each contributing 

Settling Third-Party Defendant a Release and Covenant ~ct to 

Sue in the form annexed hereto as Appe~dix C and a 

Stipulation of Dismissal With Prejudice in the form annexed 

hereto as Exhibit D. 

XIV. CONSISTENCY WITH THE LAWS OF 
THE STATE OF NEW YORK AND 
FEDERAL LAW 

The obligations required of the Town under this Consent 

Decree are ~onsistent with the laws of the State of New York 

and the United States. The State and the Town agree that, 

in any civil, judicial, or administrative proceeding 

instituted by any person or entity against the State or the 

Town arising from activitie£ at the TOB Landfill, they will 

acknm·lledge the appropriateness of the RAP and that the 
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activities described in the PAP are consistent with the 

Naticnal Contingency Plan. 

XV. REVIEW AND APPROVAL PROCEDURE 

Whenever the F-AP calls for the development or submittal 

of plans to the State or if either the Town or the State 

pursuant to this Consent Decree proposes modification or 

alteration tc any plan to Se developed and implemented· 

pursuant to this Consent Decree, such plans shall not he 

implemented until they are reviewed by the d esignated 

recipient of the Tcwn or State, as appropriate, a nd 

according to the following procedure: 

(1) A copy cf each proposed plan or modification to a 

plan shall be mailed to: 

. . 
1. New York State Department of Law 

Environmental Protection Bureau 
120 Broac.way 
New York, N.Y. 10271 
Re : Old Bethpage Landfill Remediation 

2. Department of Environmental 
Conservation 

Division of Hazardous Waste Remediation 
50 Wolf Rd . 
Albany, N.Y. 12233 

3. Town Attorney 
Town of Oyster Bay 
Oyster Bay, N.Y. 11771 
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Any office listed above may designate in writing a 

specific person or an alternate office to receive such plan. 

(2) After receiving a proposal for a plan or 

modification to a plan, the receiving party shall promptly 

respond to said proposal as soon as practical and normally 

within_ 30 . days. If that party considers the proposal . 

acceptable , it shall mail written notice of approval within 

30 days after receipt of the proposal . The plan shall 

become effective on the date the approval is received by the 

proposing party and shall thereafter be implemented by the 

Town. 

(3) If the receiving party does . not consider the 

proposal acceptable, _it shall mail a written notification of 

disapproval within 30 days after receipt of the proposal 

which shall include its ·particular objections arid rnay 

includ& suggested modifications. If the Town and State 

cannct thereafter agree on the proposed plan, within a 

reasonable time of the date of mailing of such notice of 

disapproval, then the Town shall petition this Court for a 

resolution of the dispute pursuant to the Dispute Resoluticn 

provisions cf Section XXXI herein. 

(4) In each instance in which a plan as proposed or 

modified becomes effective, the State shall attach it to 

this Consent Decree as an appendi1:, mail copies of the 

appended document to the Town and other parties receiving 
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notice as per Section XXXIV herein, and file it with the 

Court. Such plan shall be deemed fully enforceable as part 

the Consent Decree. 

(5) No informal advice or guidance by officers, 

employees or representatives of the parties, upon any plan, 

report, proposal, study or other document, o r modifications 

or additions thereto, shall relieve t he Town of its 

obligation to obtain the State's formal written ~pprova l o f 

the same. Notification of such apprcval shall only be 

transmitted by the Department of Law . 

h'VI . PROPERTY ACCESS 

The work to install and construct the remedial systero 

under the RAP is designated to take place off-sit€ CP State 

owned property and on-site within the TOB Landfill property 

boundaries (off-site and on-site properties when referred to 

collectively shall be identified as "the Site"). 

State Prope.E.!Y. 

The State will provide access for the Town tc perform 

all off-site work pursuant to the PAP set forth in Appencli:>: 

A. 

The Town shall indemnify the State fer any and all 

liability arising out of the Town's activities on State · 

property. 
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TOB Landfill Property 

The Town shall cooperate fully in allowing access to 

its property and its environs and all structures and 

facilities erected thereon, as necessarv, to fulfill the 

remedial goals, programs and plans described hereir.. 

The State shall have access to the TOB property and its 

environs at all times in order to observe and monitor th~ 

progress of the v.rork , to take samples and to conduct surve'_'S 

o r investigations relating to any a ir, soil and groun~water 

contamination at , beneath , or near the Site . 

Nothing herein limits or otherwise af~e~ts any right of 

ent!Y to the Site by the State pursuant to applicable l aws, 

regulations, er permits. 

XVII. SAMPLING AND NOTICE 

The State shall have the right to obtain s amples er 

duplicate samples, at its own option and cost, of all 

materials or substances sampled by the Town in the course of 

the performance of its obligations hereunder . Such 

activities conducted by the State shall, to the maximum 

extent possible, be conducted in such a · fashion so as not to 

impede er interfere with implementation of the RAP . The 

State shall give the Town reasonable notice of all 

activities to be conducted on or adjacent to the Site that 

might have an impact on the remediation activities. 
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The Town shall provide to the State Project Coordinator 

designated under Section XXIII herein reasonable notice of 

the work schedule for construction, excavating, drilling, 

sampling or other investigative or remedial work to be 

conducted in the performance of the obligati0ns under this 

Consent Decree . It shal l be the obligation of the State 

Project Coordinator, to provide State observers tc the Site 

as re~uired . If t he State has been provided a reasonable 

work schedule, the Town may p roceed with any work at the 

Site , whether or not a State observer is present. 

XVIII. INSURANCE 

To th~ extent that the Town or its contractors obtain 

insurance coverage with regard tc the activities tc be 

imple~ented under the RAP , the Town shall require that these 

policies include a waiver of the insurer's subrogation 

right~ .against the State and Settling Defendants, except 

with respect to claims not released herein as set fo rth in 

Section XXVI . 

Notwiths t a nding the provisions cf this Decree, in no 

event shall the Town be relieved cf its ultimate 

responsibil i t y to implement in a timely fashion the RAP 

under this Consent Decree by reason of any inability to 

obtain or failure to maintain in force any insurance 

policies , or by reason of a ny dispute between the Tcwn and 

any of its insurers pertaining to any claim arising out of 
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implementation or operation of the ~.P, or arising out of I 

<\-· I any other activity required under this Consent Decree. ~ 

. ~\... "v( I 
XIX. REPORTS AND DATA L- \l i~ ~\r\f I 

The .Town shall provide the State a quarterly report (on I 

the calendar quarter) and an annual report detailing . the I 
implementation and operation of the RAP. ?uch reports shall I 

continue until the Consent Decree has been satisfied in 

accordance with Section XXXIX . The informat{on required in 

the reports is set forth on A~pendix A, Section II . D. 

The Town shall provide all data generated under this 

Consent Decree to the State withir. a reasonable time, 

norn.ally within 30 days, 2.rter the Tcwn or its consultants 

obtain such data, unless the State waives in ttriting its 

right tc all or some of such data. 

XX. I'Em~ITS 

The Town shall use its best e:forts, ar.d the State, 

shall cooperate consistent with its legal authority, tc 

obtain on a timely basis such permits, easements, rights cf 

way, rights of entry, approvals, er other authorizations 

from any federal, State, er local gcvernment entity , or any 

corporation, partnership, association, or private perscr. 

which are necessary to carry out any of the Town's 

obligations pursuant to this Consent Decree. The Town shall 

promptly notify the State in the event of the Tcwn's 
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inability to obtain appropriate authorizations on a timely 

basis. 

In the event the Town is unable to obtain the 

authorizations required by this Section, the State shall, 

consistent with its
0

legal authority, assist in obtaining, as 

appropriate, all such authorizations which the Town was 

unable to obtain. If, despite the Town's best efforts, the 

Town does not obtain the aforementioned authoriz a t ions on a 

timely basis , the time fer performanc~ o= an:' ob ligations 

pursuant to this Consent Decree which are necessarily 

dependent upon such authorizations shall be extended as 

appropriate. If, despite the Town's best efforts, such 

authorizations cannct be obtained despite an enlargement cf 

time, the State a nd the Tcwr. will meet to seek acrreement as 

to how this Consent Decree or its schedules can be roodifi~d 

or altered consistent with the Remediation Criteria and 

schedules of this Decree~ If agreement cannot be reached, 

it will be resolved pursuant to the dispute resolution 

provision of Section XXXI herein. 

XXI. DELAY OF PERFORMANCE 

"Force Majeure'' for the purpose of this Ccnsent·Decree 

is defined as an event arising frorr. causes entirely beyond 

the control oi the Town which cannot be overcorae by 

diligence and which (1) delays any performance required 

under this Consent Decree or (2) makes legally irapossible 
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substantial performance of the obligations imposed by this 

Consent Decree. "Force Majeure" shall not include increased 

costs associated with compliance with the obligations set 

forth in this Decree. 

If a delay occurs or the Town anticipates a uelay in 

perfcrmance of its obligations under this Consent Decree, 

due to a " force rnajeure'' event , it shall promptly notify the 

State, in writing, o f the nature , cause and ant icipated 

length of the delay and all steps which the Tc wn has tnke~ 

o r will take, with a s chedule for their implementation , to 

avoid or minimize the delay. If the State and Town agree 

that the ~elay was attributable to a "force majeure" event, 

the y may stipulate tG a reasonable extensicn which \lil,l then 

be submitted to this Court. !f they do not agree that the 

delay was caused by a "force majeure" event, or if 

regardless of the cause cf the delay, they a re unable to 

agree on a stipulated extension of ti~e to be granted to the 

Town, the State shall notify the Town in writing. In that 

event, the Town may petition the Ccurt for relief. The 

burden of demonstrating the occurrence of a "force rnajeure" 

event is on the Town. 

The granting or agreement tc a "force majeure" delay Gf 

a requirement or obligation under this Consent Decree does 

not relieve or allow delay of the T0wn's other obligations 

or requirements under this Decree. 
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XXII . FETENTION CF PECORDS 

The Town shall preserve and retain all records and 

documents now in its possession er control or which come 

into its possession or central with re~pect to disposal of 

materials at the Site and persons who disposed at the Site 

regardless of any dccument retention policy to the contrary, 

for at least five years after termination o: this Decree 

pursuant to Sectior. XXXIX unless the State agrees in writing 

te allow the destruction of such documents at an earlier 

time . In ar.y event, the Town shall provide a thirty- day 

orior notice of such destruction to the Settlinn Defendant s 
~ J 

at the addresses indicated on the Releases and Ccvenants Not 

to Sue executed pursu~nt to Section XXVI . Noti ce sent to 

the Settling Defendants at caid addresses shall constitute 

compliance by the Town with this Section. Upon reauest by a 

Settling Defendant within fourteen days after notice is 

~ailed, the Tc~n shall make the records available to said 

Settling Defendant for review and/or copying prior t0 their 

destruction. 

Until completion of the FAP and termination of this 

Consent Decree, the Town shall preserve, a nd shall instruct 

all contractors and anyone else acting at the TOB Landfill 

on its behalf to preserve (in the form of originals or exact 

copies) all sampling and analytical data and related 

reports; as built drawings ; engineering specifications ·and 
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contract documents; and operaticn and maintenance records 

and logs relating to the implementation, perforrr.ance and 

monitoring of the RAP. Upon the completion of the RAP, all 

such records, documents, and information shall be made 

available to the State Project Coordinator a s established by 

Section XXIII herein. If the State Project Coordin2tor 

declines to take any such documents in his possession \lithin 

a reasonable time, the Town may (but is not required to) 

dispcs~ of such records. In any event, the Tcwn shall 

provide a thirty-day prior nctice o f such destruction to the 

Settling Oefer.dants at the addresses indicated en the 

Releases and Covenants Not to Sue executed pursuant to 

Section XXVI. Nctice sent to the Settling Defendants at 

said addresses shall constitute compliance by the Town with 

this Section. Upon request by a Settling Defendant within 

fourteen days after notice is mailed, the Tcwn shall ~ake 

the records available to said Settling Defendant for review 

and/ or copying prior to their destruction. 

XXIII. PROJECT COORDINATOR 

~✓ 
~ .\ By the effective date cf this Consent Decree, the State· 

'! • -~-
~ · N 

\;i ~\"\ and the 'IO'wn shall each designate Project Coordinators to 

~t monitor the progress of the work in developing, 

implementing, operating , maintaining and , if appropriate, 

terminating the FAP and to coordinate communication. The 

State Project Coordinator shall have the authority to ensure 
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that all aspects cf the ~ -P are performed in accordance with 

all applicable statutes, regulations, and this Consent 

Decree. The State Project Coordinator shall a lso have the 

authority to require a cessation cf the performance of the 

PAP or any other activity at the Site that, in the 

Coordinator's opinion , may present or cont~ibute to an 

endanger~ent to public health, welfare or t he environment 0 r 

cause or threaten to cause the release of hazardcu s 

substances f r om the Site. In the even t the State 

Coordinator s uspends the RAP er any other:act1.vity at the 

Site, the State and Tcwn may stipulate to an extension cf 

the schedule as appropriate and sub~it such s tipulation as a 

modification to this Decree to be entered by the Court. I n 

the event the State and the Town cannot agree, the ~atter is 

to be resolved thrcugh the Dispute Resolution prov isic~s o~ 

Section XXXI. 

The Project Coordinators do not have the authority to 

modify in any way the terms of thi s Decree , including 

Appendi:~ A or any design or construction plans. The absence 

of the State Project Coordinator =rem the Site sha ll not be 

cause for stoppage of the work, provided adequate nctice was 

given pursuant tc Section XVII herein. The State and the 

Town have t he right to change their respective Project 

Coordinators. Such a change shall be accomp lished by 
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not~fying the other party in writing at least seven calendar 

days prior to the change. 

The Town's Project Cocrdinator may assign other 

representatives , including other contractors, to serve as a 

Site representative for oversight of performance of dai ly 

operations during remedial activities. 

The State Project Coordinator may assign other 

representatives, including ether State employees or 

contractors, to serve as a Site representative fo r cver sight 

of perforreance of daily operations during remedial 

activities. Prior to invoking formal Dispute Re solution 

procedures pur~uant to Section XXXI, any disputes arining 

between the Site representatives ar,d the Town er its 

contractors which cannot be resolved, shall be referred to 

the State Project Coordinator . 

XXIV. ENFORCEMENT OF CONSENT DECREE 

If . any cf the parties to this Consent DecrP.e considers 

that any other party has failed to comply with the terms and 

ccnditions cf this Consent Decree, the party alleging 

noncompliance moy seek appropriate relief from the Court. 
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XXV. THE TOWN ' S INDEl~NIFICATION OBLIGATIONS 

The Town shall defend, indemnify and hold harmless each 

party to whom the Release, Indemnity and Covenant Not to Sue 

in the form annexed hereto as A.ppendix B has been deli VP.re.a 

pursuant to Section ·xxvr herein and its past and present 

directors, officers, officials, employees, representatives, 

aqents, servants, a ttorneys, s uccessors, heirs, executors, 

a nd administrators, a ll in t heir respre sentative capacities 

a s such, frcm a n d against any a nd a ll claims , su i ts , 

actions, proceedings, damages, e ~penses, losses, c osts, 

reasonable attorneys' and experts' ~e es and disbursementc 

arising out of, relating to or resulting frcrr. the 

perfcnt".ance, a tterr.pted performance or failure of pe:rforrnancP. 

by the Town, or it~ contractors o r subcontractors c f any of 

its .obligations under this Consent Decree. 

Further, the Town shall de fend, inclemnif:· a nd hold 

harmless each party to whom the Release, Indemnity a nd 

Covenant Not to Sue in the form annexed hereto a s Appendi~ B 

has been delivered pur~uant to Section XXVI herein and itE 

past and present directors, officers, officials, e mployees, 

representatives, agents, servants, attorneys, successors, 

heirs, executors, and administrators, all in their 

representativ e capacities as such, from and against any and 

all claims, s uits, actions, proceedings, <larna~e:s, expenses, 

losses, costs, reasonable attorneys' and experts' fees and 
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disbursements arisir.q out of, relating to or resulting from 

the existence, release or threat of release of any hazardous 

substance at or from the TCB Landfill. 

The Town's indemnification obligations are perpetual 

and shall survive th~ execution and implementation of this 

Consent Decree. 

Notwithstanding anything herein or in the Releane, 

Indemnity and Covenant Net to Sue to be deliver ed i~ the 

fo rm annexec heret o as Appendix B , saia obligation to 

indemnify shall r.ct apply, anc shall not be construed tc 

apply to any action, suit , li~bility, obligation, per.alty, 

demand , or proceedir.g of vhatever kind or nat\.1.re, pertaining 

to the assertion of a civil toxic tort clain and shall not 

be constn1.ed to and is not intended to effectuate an 

obligation to indemnify o r otherwise to impose upcn the Towr. 

a ny lic:..bility with respect thereto. All parties to this 

Consent Decree reserve all claims and defenses with respect 

to such claims, including specifically the State's right to 

assert protection, if any, under the Eleventh Amendment to 

the United States Constitution , and nothing herein 

constitutes a waiver cf such defenses . 

For the purpose£ of this Consent Decree ~nd the 

Release, Indemnity and Covenant Not to Sue (Appendi~ B), the 

term "civil toxic tort claim" shall not ir.clude claims fo r 

investigation, removal, remediation or cleanup co~t~ arising 

-38-

I 
I 
I 
I 
I 
I 
I 
I 
I 



out of, relating to or resulting from the e:~istence, rele·ase 

or threat of re l ease of any hazardous subst~nce at or =rom 

the TOE Landfill. 

The foregoing indemnities shall be subject to the 

following conditions precedent: In the event a n indernnitee 

becomes apprised of any claim, proceeding, action, suit, 

liability, fee, f ine, penalty , obligation er demand of any 

k ind (hereinafter "c laim") within the scope o f the aforesaid 

indernnities, written notice containing particulars with 

respect to the nature, t.::..n1E::, place an d cirsumst2.r,c.es of the 

claim shall be given by or for said indemnitee tc the Oyster 

Bay Town Clerk at Town Hall , Audrey Avenue, O~ster Bay , New 

York 17771, as soon as practicable. The indemnitee shall 

promptly fon-1ard and tender to the 'I'own fer de fens E-! eve;ry 

cemanc , notice , summons er other legal Frocess received by 

said indemnitee or its representative . Upon receipt ct such 

notic~ o= a claim from an indemnitee, the Town shall 

prcrr.ptly and in writing , by certi=ie d mail, return receipt 

requested, inform the; ir.<lernnitee whether: (1 ) it 

acknowledges that said claim is within the scope oi the 

Town's indemnification and defense obligntions; (2) it 

disclaims any obl igation to defend and indemnify the 

indemnitE::e with respect to said claim; or (3) it accepts the 

indernnitee's ~otice of claim and will provisionally defend 

the indemnitee frorr. and against such clairr. pending further 
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investigation, under a full reservaticn of the Town's rights 

to disclaim upon ten days notice any and all cbligationz to 

defend and indemnify in the event the claim is not within 

the scope of the Town's indemnification obligations. The 

Town shall retain competent outside counsel, a~d shall have 

the election to retain investigators and experts and 

otherwise to defend, control, and investigate the defense 

and settlement o f the claim. ~he indemnitce shall 

reasonably cooperate with the Town and , upon the Town' s 

request, reasonably assist it in the defense of the claim 

and the enforcement of any applicable right o f contribution 

or indemnity against any person er organization. The Tcwn 

shall reimburse out-of-pocket expenses incurred by the 

indemnitee in cooperating with the Town and assisting it in 

the defense of the r.laim. The indemnitee shall not, withcut 

prior approval of the Town , except at its own cost, 

voluntarily make any payment, assume any obligation nr incur 

any expense in the defense of n claim. 

In the event the indernnitee does not give notice, 

tender the defense of a claim, or assist and cooperate as 

hereinabove provided, the Town shall be free of any 

obligation to defend, indemnify or hold harmless with 

respect to any such claim. 

Notwithstanding the above, with regard to the 

indemnification of the State by the Town, the State re~erves 

the right to defend itself by and through the Attorney 
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General. If the State so elects, the Town shall then 

reimburse the State for its reasonable attorneys' and 

experts' fees. The election by the Stnte to defend itself 

shall not in any way affect the obligations of the Town to 

indennify the State as set forth above. Should the State 

exercize its right to defend itself, the State shall s ub~it 

periodic reports to the To~n so as to keep the Town apprised 

of all matters necessary to its evaluation of the claim and 

any defenses thereto . 

Notwithstanding anything to the ccntrary hereinabove 

set forth, the Town shall not settle, compromise or abandon 

any claim within the scope of the Town's indemni~ication 

obligations without the express written consen~ cf the 

indemnitee, which ccnsent shall not unreascnably be 

withheld. In the event that the indemnitee unr8asonablv 

withholds its written consent to a proposed settlenent, 

ccmpromise or abandonment of any said claim, the Town shall 

thenceforth be relieved of its defense and indemnification 

obligations with regard to that claim. 

Notwithstanding anything hereinabove to the contrary, 

the Town's indemnification obligations tc Nassau County and 

the Vocational.and Educational Extensicn Board oi Nassau 

County shall be limited as provided in Section XXVI herein. 

-41-



Further notwithstanding anythin~ hereinabove _ to the 

contrary, the Town's obligation to indemnify shall not 

apply, and shall not be construed to apply, and shall not be 

construed to apply to: 

(a) any claim set forth in the complaint filed ir. 
( 

Town of Ovster Bav v. B&D Cartina Inc . et al . , U.S. District 

Court for the Eastern District of New York, C.V. 87 -4326 

(Mishler , J.). whether such claim is p=osecuted in said 

court or in ar.other forum; 

(b) any claim relating to a failure to pay all or 

part cf any required or appropriate tipping fe e in 

connection with any use of the TOB Landfill; o r 

(c) any pendir.g action or proceeding to revoke a 

carter ' s license for alleged failure to cor::ply with the 

Town's ordinances or other applicable rules er regulaticr.s 

in connection with licensing requirements. 

XXVI. RELEASES nm COVENANTS HOT TO Sl!E 

Between the Town and the State 

Effective upon entry of this Consent Decree, and 

ccndi tionec only upon ccmpliance by the Town ·with all 

obligations imposed upon it by the terms of this Ccnsent 

Decree and approval by the State of the Final Design Plan 

provided for in the RAP (see Appendix A, Section I.J), this 

Consent Decree. shall constitute, exc ept as specifically set 
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forth in this Section, full release, ,remise, acquittal, and 

discharge of the Town and all of its past and present 

directors, officers and officials, employees, 

representatives, agents, servants, attorneys, successors, 

heirs, executors and administrators, all in their 

representative capacities as such, from any and all claims, 

actions and proceedings by the State including those fo r 

damages, expenses, losses, costs and reasonable attorneys' 

and e xperts' fees and disburseIBents a rising out of , relating 

to, or resulting from the existence, release or threat of 

release of hazardous substances at or from the TOB landfill 

addressed by the RAP and detected at the ti~e of execution 

of this Consent Decree. 

Compliance with the provisions of this Consent DecrP.e 

shall be considered a complete defense, except as provided 

in this Section, to any action by the State against the Town 

and any of its officials, officers, agents and employees 

which arises out of or relates to, or may in the future 

arise out of or relate to any release or threat of release 

of hazardous substances from the TOB Landfill addressed by 

the RAP and detected at the time of exec.ution ·of this 

Consent Decree. 

The following claims against the Town are not covered 

within the meaning of the above Release: 
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1. Claims based on a failure by the Town to meet the 

requirements of this Decree, including the failure to 

adequately perforn the RAP , Appendix A; 

2. Claims for reimbursement for costs incurred by the 

State as a result of the failure of the Town to meet the 

requirements of this Decree ; 

3. Claims based on the Town ' s liability arising from 

the past, present , o r future disposal o f waste mate~inls 

disposed outside of the TOB Landfill o r any oblig ations n t 

law or in equity which arise from pollution of the 

environment which is unrelated to the chemical ccntnmination 

which is the subject of this Consent Cecree, unless s aid 

pollution is identified and made a subject of the Ccnsent. 

Decree. 

4. Claims based on liability for damage to natural 

resources as defined in CERCLA Section 101(16), 42 U.S.C. 

§ 9601(16), which are provided for in Section XXIX herein. 

Notwithstanding any other provisions of this 

Section, the State reserves the right to institute 

p roceedings in this action or in a new action against the 

Town seeking to compel the Town to (1) perform additional 

response work at the Site or (2) to reinburse the State for 

response ccsts , if : 

(a) conditions at the Lancfill or its environs 

previously unknown to or undetected by the State are 

-44-

I 

I 

I 
I 

I 

I 
I 
I 

I 

I 
I 

I 
I 

I 
I 

I 



discovered after the execution of this Consent Decree anrl 

these conditions indicate that any hazardous substance has 

been, or is being, released or there is a substantial threat 

of such a release into the enviornment, o r 

(b) the State determines pursuant to CERCLA/SARA 

5 11l(c) or State law, based on information received, in 

whole or in part, after the execution cf this Consent Decree 

that the RAP is not protective of human health and the 

environment. 

Upon entry of this Consent Decree, t he Town shall be 

deemed to have executed and delivered to the State a 

Release, Indemnity and Covenunt Not To Sue in the fo rm 

annexed hereto as Appendix B. 

Between the Town and Each Corporate Defendant 

Forty days after entry of this Consent Decree and in 

compliance with Section XII, each Corporate Defendant shall 

eY.ecute and deliver to the Town a Release and Covenant Not 

to Sue in the form annexed hereto as Appendix C. Upon 

satisfaction of the Corporate Defendants' obligations under 

Section XII above , t he Town shall execute and deliver to 

each Corporate Defendant a Release, Indemnity and Covenant 

Not to Sue in the form annexed hereto as Appendix B. 

. . ...: . .. . 
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Bet\reen the Town, the Corporate Defendants and Each Settling 
Third-Partv Defendant 

Forty days after entry of this Consent Decree and in 

compliance with Section XII, and subject to the provisions 

c oncerning Nassau Cqunty and the Vocational and Educational 

Extension Board of Nassau County herein, each contributing 

Settling Third-Party De f endant in Group I shai1 e xecute and 

deliver to the Town, each Corporate Defendant, a nd eac h 

other, a Release and Covenant Not to Sue in the fo rm annexed 

hereto as Appendix C . Upon satisfaction of the obligations 

of Group I of the Settling Third-Party Defendants under 

Section XII above, the Town shall execute and deliver to 

each contributing member of Group I of the Settlinq 

Third-Party Defendants a Release, Indemnity and Covenant Not 

to Sue in the form annexed hereto as Appendix B; and each 

Corporate Defendant shall execute and deliver to each 

contributing member o= Group I of the Settling Third-Party 

Defendants a Release and Covenant Not to Sue in the fo rm 

annexed hereto as Appendix C. 

Forty days after entry of this Consent Decree and upon 

satisfaction of the obligations of Group I of the Settling 

Third -Party Defendants under Section XII above, e ach 

contributing Se ttling Third-Party Defendant in Group II 

shall execute and deliver to the Town, each Corporate 
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Defendant, each contributing member cf Group I of the 

Settling Third-Party Defendants, and each other, a Release 

and Covenant Not to Sue in the form annexed hererto as 

Appendix C. The Town shall execute and deliver to each 

member of Group II of the Settling Third-Party Defendants 

which has satisfied its obligaticns under Section XII above 

a Release, Indemnity and Covenant Not to Sue in the form 

annexed hereto a s Appendix B; and each Corporate Defendant 

and each contributing member of Group I of the Settling 

Third-Party Defendants shall execute and deliver to each 

contributing member of Group I! of the Settling Third-Party 

Defendants a Release and Covenant Not to Sue in the · form 

annexed hereto as Appendix C. 

Notwithstanding anything herein or to the cont~ary, the 

Town's releases, indemnities covenants r.ot to sue shall not 

apply, .and shall not be construed to apply to: 

(a) any claim set forth in the complaint filed in 

Town of Ovster Bay v. B&D Carting Inc. et al., U.S. District 

Court for the Eastern District of New York, C.V. 87-4336 

(Mishler , J.) whether s uch claim is prosecuted in said court 

or in . another forum; 

(b) a ny claim relating to a failure to pay all or 

part of any required o r appropriate tipping fee in 

connection with any use of the TOB Landfill; or 
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(c) any pending action or proceeding to revoke a 

carter's license for alleged failure to comply with the 

Town's ordinances or other applicable rules or regulations 

in connection with licensing requirements. 

Between the State and Each Corporate and Settlina 
Third-Partv Defendant 

Upon the appr oval by the State of the Final Design _Plan 

required by the RAP to be submitted by the 'Ic,m pursuant to 

Appecdix A, Section I.J, and subject to the execution and 

d e liver y of the abovP. releases , indemnities and covenants , 

and sub ject to the provisions herein relating speci=ically 

to Nassau County a nd the Vocational and Educational 

Extension Beard of Nassau County , the State shall be deemed 

to have executed a nd de livered to e:ach Corporate Defendant 

and to each contributing Settling Third- Partv Defendant a 

Release and Covenant Net to Sue in the fo rrned anr.e ~:ed hereto 

a s Appendix C. 

Upon approval by the State of the Final Design Plan 

required by the RAP to be submitted by the Town pur suant to 

Appendi:: A, Section I . J, e ach Corporate Defendant and each 

contributing Settling Third-Party Defendant shal l be deemed 

to have executed and deliv ered to the State a ReleasP. and 

Covenant Not to Sue in the form annexed here to as Appendix 

c. 
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Upon approval by the State of the Final Design Plan 

required by the RAP to be submitted by the Town pursuant to 

Appendix A, Section I.J, the parties to this Consent Decree 

shall execute and cause to be filed with the Ccurt a 

Stipulation of Dism{ssal With Prejudice in the form annexed 

hereto as Appendix D, as against those Settling Defendants 

who have fully complied uith their respective obligations 

under Section XII herein. 

General 

Effective upon the execution and delivery of all the 

above releases and covenants not to sue, the State, the 

Town, the Corporate Defendants and contributing Settling 

Third-Party Defendants hereby covenant with each other , 

except as otherwise provided ir. this Decree, and only tc the 

extent that each party has been released as provided in this 

Section, foreover to refrain from instituting, asserting or 

pressing against each other any claim, demand, proceeding , 

litigation, suit , third- party claim, cross- claim , cause o= 
cction or judicial or administrative action of whatever kind 

or description whether in l aw or in equity, civil or 

criminal or fo r damages, penalties, fees, fines , 

disbursements, premises, accounts, bills, specialties, 

rights, debts, dues , agreements or sums of money, ccsts, 

expenses, losses, compensation or remedies, provided that 

each complie~J~ith all of the applicable conditions and 
•• Cl ... 
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terms of thin Consent Decree. For the purposes of this 

Section, the State includes any and all departments, 

agencies, officers , a dministrators, and representative n 

thereof. 

Notwithstandintj anything in this Section, the above 

releases, indemnities a nd covenants sha ll not apply , a nd 

sha ll not be construed to apply to any action , s uit, 

liability, obligation , penalty, demand, or proceeding of 

whatever kind or nature, pertaining to the assertion of a 

civi l toxic tort c laim, a s delimited in Section XXXV herein. 

The Town's obligations u nder Section XXV above are 

perpetual and shall not be in ·any way affected by the 

releases and covenants contereplated in this Section. 

Nassau County and the Vocationa l and Educational Extension 
Board of Nassau County 

The State, Town, and third-party defendants Nassau 

County and the Vocational a nd Educational Ext ension Board of 

Nassau County ( 11 VEEB 11
) acknowledge the existence of 

hazardous sub5tances at anc emanating from the Fireman's 

Training Center, a facility owned by Nassau County and 

operated b~ VEEE, adjacent to the TOB Landfill (hereinafter 

the 11 Nassau County Facility") . The remediation of both 

onsite and offsite contamination associated with the Nassau 

County Facili~y will be the subject of a separate consent 

decree between the State and Nassau County. The r e leasen, 
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indemnities and covenants not to sue to be or deemed to be 

executed and delivered by the Town or the State to Nassau 

County and VEEB under this Section shall apply only to the 

alleged disposal of materials at the TOB Landfill by the 

County and r~sultini contribution to the release and threat 

of release of hazardous substances therefrom, and shall not 

apply, shall not be construed to apply, and shall not 

effectuate a release, impose a covenant not to sue, or 

obligation to indemnify with regard to any claim, o[ 

whatever kind or nature, whethe r it be in law, equity or 

statutory enactment , which in any way relates to , ~rises out 

of, or results from the existence, release er threat of 

release of hazardous substances at or from the Nassau Ccunty 

Facility. Further, the release and covenant not to sue to 

be executed and delivered by Nassau County and VEEB to the 

Town under this Section shall not apply, shall not be 

construed to apply, shall not effectuate a release, or 

impose a covenant not to sue with regard to any claim, of 

whatever kind or nature, whether it be in law, equity or 

statutory enactment, which in any way relates to , arises out 

of, or results from the migration of hazardous substances 

from the TOB Landfill onto the property of the Nassau County 

Facility or any area impacted by hazardous substances 

emanating from the Nas sau County Facility. However, if 

Nassau County or VEEB commences any action or proceeding 
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against the Town which relates to, arises out of or results 

from the migration of hazardous cubstances from the TOB 

Landfill onto the property of the Nassau County Facility or 

any area impacted by hazardous substances effianating from the 

Nacsau County Facility, the release and indemnity of , and 

covenant not to SUP. Nassau County· and VEEB by the Town and 

the State shall become null a nd void ab ini tic: a ll rl1011ie:s 

oaid bv Nassau Count•J a nd VEEB to the Town under their 
~ - ~ 

obli~~tions pursuant to Secticn XII of this Ccnsent Decree 

plus six percent per a nnum interest shall be returned; a nd 

the Town and the State may pursue any of their claims 

against Nass~u County and/or VEEE for their alleged dispcsal 

of materials a t the TOB Landfill and resulting contribution 

to the release or threat of release c f hazardous subs~ancGs 

therefrom. 

XXVII. CONTRIBUTION PROTECTION 

Upon entry of this Decree, and subject only to 

compliance of the Corporate Defendants and the Settling 

Third-Party Defeneants with their respective obligations 

under this Decree, each of the Corporate Defendants and the 

Settling Third-Party Defendants shall be deemed to have 

resolved its respective liability to the State of New York 

f or purposes of contribution protection provided : o r in 

CERCLA /SJ..RJ,._ Section 113(f) (2) and the State, the Town, the 

Corporate Defendants and the Settling Third-Party Defendants 
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shall not be liable for any claim for contribution regarding 

matters associated with the existence, release or threat of 

release of hazardous substances at or from the TOB Landfill, 

except with regard to civil toxic tort claims, as 

hereinbefore delimited. Pursuant to CERCLA/ SARA Section 

113 ( f) ( 3) (B) or any o ther applicable law or common law', the 

Town and the Settling Defendants ma•, seek contributio n from 

any person who is not a party to this Dec =ee and r e serve the 

right to c.o so. 

XXVIII. STATE RESPONSE COSTS 

Notwithstanding the provision cf Section XIII above, 

the Town shall reimburse the State for its past, present and 

future response (including oversight) ccsts (except as 

provided in Section XI) which it may be entitled to recover 

in this matter under CERCLA/SARA, the New York State 

Environmental Conservation Law, and the common law of New 

York by subtracting the amount of $150,000 (75% of $200,000) 

from its application to the State Municipal Assistance 

Program pursuant to Section XIII above. 

XXIX. N1'.TURAL RESOURCE D1'.MAGE FUND 

In the event that the RAP, despite full co~pliance with 

all other provisions of this Consent Decree including 
; 

confirmation of the Zero Slope Condition and implementation 

and completion of an approved RRT plan as provided for in 
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Appendix A, Section III . A, fails to achieve the Groundwater 

Criteria set forth in Appendix A, Table 2, the Town shall 

make a one time payment in the amount of $500,000 to a fund 

(hereinafter referred to as the "Natural Resource Damage 

Fund 11 or the "Fund11 
,· established by the Town, to be expended 

exclusively upon written approval of the State for 

activities to benefit the environment and people of the Town 

of Oyster Bay which would not be otherwise undertaken or 

required b~ law . In expending and approving the expenditure 

of such funds, tc the extent practicable and based on need, 

priority shall be given to activities designed to improve 

groundwater and air quality in the area and residential 

neighborhoods adjacent to the TOE Landfill. 

The Settling Defendants shall not be obligate~ to 

contribute to the Fund an~ shall not be obligated to the 

Town far any portion of its contribution to the Fund. The 

Town's payment shall satisfy any and all claims agai nst the 

Town and the Settling Defendants for damages to natural 

resources made by the State of New York with respect to the 

TOB Landfill and any releases of hazardous substances 

therefrom. 

The Natural Resource Damage Fund described above shall 

be established within 30 days of the Town's demonstration 

that the requirements of the Termination Criteria, a s 



~efined in Appendix A, and any approved RRT plan have been 

met. 

The Fund established by this Section shall be created 

and approved by the Town Board of Oyster Bay. The Town 

Treasurer shall serve as custodian of such Fund and be 

authorized to disburse and otherwise manage itz monies. The 

State's approval for the expenditure of funds shall be 

sought pursuant to the approval provisions of Section XV. 

Unless good cause is shm-m, this Fund should be expended for 

the purposes set forth in this Section within 3 years of its 

establishment. 

XXX. COSTS AHD PAYMENTS 

Except as otherwise provided in this Consent Decree,,. 

the parties agree that they will bear .their respective costs 

and disbursements. 

XXXI. DISPUTE RESOLUT!ON 

In the event that the Town ancl the State canr.ot resolve 

any dispute ar ising under this Decree or from the 

implementation or modification of this Decree, then the 

interpretation advanced by the State shall be considered 

binding unless the Town petitions for the resolution of the 

dispute pursuant to the provisions of this Section. 

Any dispute that arises with respect to the meaning or 

application of this Consent Decree or any action, plan, 

schedule or modification under this Decree, shall in the 
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first instance be the subject of informal negotiations. Such 

period of informal negotiations shall not extend beyond 30 

days, unless the parties agree otherwise. 

At the termination of unsuccessful informal 

negotiations, shoul~ the Town choose not to follow the 

State's position, it shall file with the Court a petition 

which shall describe the nature of the dispute and include a 

proposal for its resolution. The filing of a petition 

asking the Court to resolve a dispute shall ~ot of itself 

postpone the deadlines for the Town to meet obligations 

under this Decree with respect to the disputed issue. 

The State shall have 30 days to respond to the 

petition. In any such dispute, the Town shall have the 

burden of (1) showing that its proposal is appropriate to 

fulfill the terrr.s, conditions, requirements, and goals of 

this Cqnsent Decree, (2) demonstrating that its proposal is 

consistent with the National Contingency Plan and will 

protect public health, welfare, and the environment from the 

release or threat of release of hazardous substances at the 

Site, and (3) proving that the State's interpretation of the 

terms ~nd conditions of this Consent Decree and applicable 

federal and State law and regulations was arbitrary and 

capricious or not otherwise in accordance with law. Unless 

the Town meets its burden on all three issues, the State's 

interpretation of the terms and conditions of this Consent 
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Decree or any action, plan, schedule or modifications 

thereunder shall prevail. 

XXXII. gonIFICATION 

Prior to the effective date of the releases of the 

Settling Defendants ~s provided in Section XXVI herein, 

there shall be no modification of this Consent Decree 

without written consent of all the parties or order of the 

Court. Subsequent to the effective release of the Settling 

Defendants as provided in Section XXVI herein, modification 

of this Consent Decree shall require only the written 

consent of the Town and the St~te provided that the Consent 

Decree may not be modified so as to in any wav affect a 

Settling Defendant without the written ccnsent of said 

Settling Defendant. All modifications will be effective as 

of the date of approval by the Court. 

T~e Town has informed the State that it inte~ds to 

apply, through the Solid Waste Disposal District, its agents 

and/or contract vendees, to the State for a permit to 

construct and operate a Resource Recovery Facility at its 

Old Bethpage Solid Waste Disposal Complex. Should the State 

of New York grant such a permit which includes the option to 

use leachate contaminated water as process water for said 

Resource Recovery Facility, the Town may apply for a 

modification to the RAP made part of this Decree under 

Section XXXV herein. Such application for modification may 

-57-



only be made after such permit(s) is granted and shall be 

handled pursuant to the State review, approval and dispute 

resolution provisions of Sections XV and XXXI of this 

Decree. Any such modification must be con~istent with the 

Remediation Criteri~ set forth in Section X of this Decree 

and the R.P-.P, Appendix A hereto. 

Nothing ir. the RAP or this Consent Decree shall be 

construed as either authorizing or prohibiting the State 

from issuing permits to construct and operate a Resource 

Recovery Facility at the Old Eethpage Solid Waste Disposal 

Facility prior to the Town applying for said rnodificatior.. to 

the RAP. In the event that the _State of Ne:w York grants a 

permit to construct and operate a Resource Recovery Facility 

at Old Bethpage Solid Waste Disposal Complex which does not 

utilize leachate contaminated water as process water for 

said F~cility then, in that event, it shall r..ct be necessary 

for the Town to apply for a modification to the RAF for that 

purpose. 

XXXIII. ADMISSIBILITY OF DATA 

In the event that the Court is called upcn to resolve a 

dispute concerning implementation of this Consent Decree, 

the State and the Town waive any evidentiary objection to 

the admissibility into evidence of data gathered, generated, 

or evaluated pursuant to and in accord with this Decree. 

The State or the Town may object to a specific item of 

evidence if the objecting party demonstrates that such item 
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of evidence was not gathered, generated, or handled in 

accordance with the sampling and analytical procedures 

established pursuant to the RAP. 

XXXIV. NOTICE REQUIREMENTS 

The original or copy of all communications b etween and 

among the Town, the Se ttl ing Defendants, t he Sta t e , a nd 
I 

' 
contractors 'for t h e Town should b e s ent t o at l e ast the 

following p e rsons or the f r writt~ n de signees: 

1. 

\ 

The State o f New York 

New York State Department o f Law 
Environmental Protection Bureau 
i20 Broadway 
New York, N . Y. 10 271 

- and -

New York State Department o f Environmental 
Conservation 

Division of Haznrdcus Waste Remediation 
5 0 Wolf Road 
Albany, NY 1~133 

Re: Old Bethpage Landfill Remeciation. 

2. The Town of Oyster Bay 

Town Attorney 
Town o= Oyster Bay 
Oyster Bay, N.Y. 1 1771 

3. Occidental Defendants 

Scott N. Fein, Esq. 
Whiteman, Osteman & Hannah 
One Commerce Place 
Albany, N. Y. 11~60 

4. Marmon Group, Inc., and Cerro Defendants 
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Richard J. Kissel, Esq. 
Gardner, Carton . & Douglas 
Quaker Tower 
321 North Clark Street 
Chicago, Illinois 60610 

5. Grumman Defendants 

Charles A. Gilman, Esq. 
Cahill, Gordon & Reindel 
80 Pine Street 
New York, ~ .Y. 10005 

6 . Settling Third - Parti Defendan~s 

Andrew J . Simons, Esq. 
Liaison Counsel 
Third- Party Defendants' Management 

Committee 
Farrell, Fritz, Caemmerer, Cleary, Ea r~osky 

& Arrnentano, P.C. 
EAB Plaza 
Uniondale, N.Y. 11556 

After f~nal release and discharge of the Settling 

Defendants pursuant to Section XXVI, nctificatior.s pursuant to 

this Section need no longer be sent to the Settling Defendants, 

except as provided in Section XXII herein. 

XXXV. APPENDICES 

Appendices annexed hereto are an integral part of this 

Consent Decree and are hereby incorpcrated by reference as . 

though they were set forth verbatim. 

The State and the Settling Defendants by entering into 

this Consent Decree, do not necessarily accept the validity or 

accuracy of any opinicns or conclusions contained in any 
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written materials prepared by the Town's Consultants which are 

annexed hereto except to the extent that they specifically 

accept or approve them in writing. 

XXXVI. CONTINUING JURISDICTION 

Upon approval by this Ccurt of the Stipula~icn of 

Dismissal with Prejudice filed pursuant t o Section XXVI herein, 

the Court specifically retains jurisdiction over both the 

subject matter and the Parties under t his Cc nsent De cree f o r 

i ts duration fo r the purposes o f i s suing s uch ~urther orders o r 

directions· as may be necessary or apprcpriate to ccnstrue, 

implement, rr.odify, enforce, t ermin~te, o r reins tate its t~rms 

or for any further relief as the interest o= justice may 

require. Furthermore, the Court retains jurisdiction over tl:e 

action hy the Town and/er any Settling Defendants against any 

non-settling party, subject tc the protection of Secticr. XXVII 

herein. 

XXXVII. NEW REMEDIATION CRITERIA 

In the event that a new standard for a particular chemical 

constituent is promulgated by the State er federal government 

which standard is applicable and relevant with respect to the 

TOB Landfill and such standard is mere stringent than the 

P.emediaticn Criteria set forth in Appendix A, the State may 

notify the Town in writing and upon s uch notification the 

standard shall supercede the previous R~rnediation Criterin for 

that constituent. The Town may s eek relief frcm the Court 
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pursuant to this Decree on the ground that the new standard is 

not applicable or ~elevant to the site. Such petition for 

relief shall be filed within 30 days of the receipt of the 

State's written notification. In no event, however, shall the 

release of the Settling Defendants be affected thereby. 

XXXVIII. USE OF DECREE 

This Consent Decree was negotiated and executed by the 

State, the Town, and the Settling Defendants in good faith to 

avoid expensive and protracted litigation anc is a settlcMent 

of claims that were contested, denied and disputed by the Town 

and the Settling Defendants. Accordingly, the provisions, 

terms, and conditions of this Consent Decree and any action or 

submission under or by reason of the previsions, te!T.ls, and 

conditions of this Consent Decree shall not i~ any acticn, 

proceeding or litigation whatsoever, whether o r not brought by 

the State , constitute or be construed as an adjudication OL 

finding on any issue of fact or law, or as a&nissions by any 

party with respect to any issue or be construed as, or operate 

as, an admission that the Town or the Se::ttling Defendant:.; hc1ve 

violated any law er regulation or otherwise committed a breach 

of duty at any time. 

XXXIX. TEID1INATION AND SATISFACTION 

The provisions of this Consent Decree shall be deemed 

satisfied upon the Town's receipt of written notice from the 

State that the Town has demonstrated, to the satisfaction of 
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the State, that all of the terms of this Consent Decree have 

been completed. 

XL. COUNTERPARTS 

This Consent Decree and the Stipulation of Dismissal with 

Prejudice may be executed in counterpart. Each counterpart nay 

serve as a duplicate original. 

XLI. EFFECTIVE DATE 

This Consent Dec r ee is e ffective upon the date of its 

entry by this Court. 

Date: -----------

'Date: -----------

L__--- - - - - --

PLAINTIFF: 

THE STATE OF NEW YORK 

ROBERT AEP.NI.S 
Attorney General of the State cf 
New York 

By: 
,::-,::-=--==-=---=:--=-:=-=-------·--
P.CBERT L. OSAR 
Assistnnt Attorney Genera l 

E. GAIL SUCH.MAN 
Asnistant Attorney General 

DEFENDANTS: 

THE TOWN OF OYSTER BAY 

By: ~------------,-----=---------ANGELO A. DELLIGATTI 
Town Supervisor 
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Date: _________ _ 

Date: ----------

Date: ----------

OCCIDENTAL CHEHICAL CORPORATION, 
OCCIDENTAL CHEMICAL HOLDING 
CORPORATION, OCCIDENTAL 
PETROLEUM CORPCF..ATION 

By: -:---------------Name: 
Title: 

MARMON GROUP, INC., CERRO WIRE & 
CABLE CORP., CERRO CONDUIT 
COMPANY, CEROCK WIRE AND CABLE 
GROUP, INC., THE ROCKBE.STOS 
COMPANY 

By: ---------------Name: 
Title: 

GRtn,.J.~N CORPORATION and GRUz.t:..r-~.N 
AEROSPACE CORPORATION 

Dy: :-=-------------Name : 
Title: 
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Date: ---------

Dc1. te: -----------

Date: ---------

Date: 

THIRD-PARTY DEFENDJ\.N'IS : 
GROUP I: 

(LIST] 

GROUP I!: 

AAA DEVELOPMENT CORP. 

By: 
_O_T_T_O_ P_U_L_S __ E_· --

BOOS CUSTOM WOODKORAI NG CO ., 
INC. 

By: 
_N_O_RMA_ N_ BOOS 

SKYVIE't·: GFAPEICS, INC. 

By : 
-::::,J"""o-=s-=E-::::,P-:-,H,...--:-K::-:-N:-::I:-::Z:-::AK:--=-=-, --------

MOD-A-CAN, INC. 

By: 
----~-------,:--:c:-=-:. 
MILLARD PRISA.NT 
President 
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Date: ----------

Dat e: ----------

Dat e: · ----------

Date: ' ----------

Date: ----------

Date: 

COUNTY NEON SIGN CORP. 

By: ---GEORGE SCHNEIDER 

GENEVA PRECISICN MANUFACTURING 
CORP. 

By : ----=~~=:-=-=--------ROGER STEII:i.,IN 
President 

MALVESE TRACTOR & :a-iPLEMEnT co . , 
INC. 

By: 
_J_A1'_1E......,....S ____ F __ - C,_R,_P.-. --

Executive Vice Preside nt 

CNTEL CORP. 

By: --------------------JO Hl ~ EM11ERICl-i 
Vic e President 

JERBRAN CORPORA.TIO?-! 

By: 
_G_R_E_G_G_S_O_L_0_1vfIEI 

Secretary , Branch Mot ors 

DATAMEDIC CORP. 

By : 
PETER FETTEP-OLF 
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Date: ----------

Date: ----------

Date: ---------

SO ORDERED: 

UNITED STATES DISTRICT JuDGE 

Entered this day of 

FC 

PALLEN l"lAI NTEt;ANCE COMPl\NY 

By: 
_D_A __ v=r=o-_,,.L-.---P"""ALME--' R 

IDEAL CARBON PAPER CORP. 

By : 
_F_R_E_D_P-.I--S __ P_U_I-,I----------

Pres icle n t 

HAROLD OSROW & LEOt:hF..D OSROlv 
d/b/a WINDING ROAD REALTY CO. 

By: ---------,-~---~~-=----------HAROLD OSROW 
Partner 
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I. DESCRIPTION 

APPENDIX A 

OBSWDC 
Remedial Action Plan 

A. Introduction 

This Remedial Action Plan (RAP) describes the 

activities undertaken. and to be undertaken to restore the 

quality of groundwater and air in the vicinity of the Old 

Bethpage Solid Waste Disposal Complex (OBSWDC) which has 

been affected by contamination from the Old Bethpage 

Landfill. This RAP provides fo r the Town of Oyster Ba y to 

implement the following activities in compliance with the 

terms and conditions o~ a Final Consent Decree in N.Y .S. v . 

'!'own of Ovster Bay e t al. 83 Civ •. 5357 ("Consent Decree ") to 

which this plan is attached as Appendix A: 

(1) install a svstem of groundwater recovery wells in 

the "Area to be Rernediated" described in Section I.B 

herein; 

(2) operate and maintain these groundwater recoverv 

wells, to create a hydrau l ic barrier as defined in 

Section I.D and to attain specified Groundwater 

Criteria set forth in Section III.B.l or demonstrate 

that the Zero Slope Condition and other Termination 

Criteria of Section III.B.2 have heen met; 

(3) treat and discharge the extracted a nd collected 

groundwater i n compliance with the groundwater and air 

discharge requirements set forth in Sections I.E and 

I.F; 
' 



(4) complete, maintain, and monitor the current capping 

and gas and leachate collection programs as per the 

closure requirements of New York State Regulation 

6 NYCRR Part 360 and the requirements of the Consent 

Decree and Sections I.G, I.Hand I.I herein; 

(5) carry out and comply with the requirements for 

sampling, ana.lysis and heal th and sa f ety s et f orth in 

Sections IV, V and VI, respectiv e ly . 

The RAP is preceded by several studie s which def ir.ed 

the nature and extent of groundwater contamination and 

examined remedial alternatives: 

"Old Bethpaqe Landfill, Groundwater Monitoring 

Program, Phases 1 & 2," Lockwood, Kessler & 

Bartlett , Inc., 1981. 

"Comprehensive Land Use and Operations Plan, Old 

Bethpage, Solid Waste Disposal CompleY.," Lockwood, 

Kessler & Bartlett, Inc., 1983. 

"Groundwater Monitorinq Data Report," Lockwood, 

Kessler & Bartlett, Inc., 198~. 
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B. 

"OBSWDC Offiste Exploratory Drillin9 and 

Monitoring Well Installation Program, Old 

Bethpage, Long Island, New York," Geraghty & 

Miller, Inc., August 1985. 

"OBSWDC Offsite Groundwater Monitoring Program, 

Old Bethpage, Long Island, New York," ~eraghty & 

Miller, Inc., September, 198n. 

"Remedial Action Feasibility Study, !..andfill 

Leachate Plume, Old Bethpage Solid Waste Disposal 

Complex, Town of Oyster Bay, _New York", Lockwood, 

Kessler & Bartlett, Inc. and Geraghty & Miller, 

Inc., July, 1987. 

- · 
"OBSWDC Aquifer Test For Evaluating Hydraulic 

Control of Leachate Impacted Ground Water, Old 

Bethpage, Long Island, New York", Geraghty & 

Miller, September 1987. 

Area to be Remedia ted (+:he "plume") 

The 1986 report by Geraghty & Miller, Inc. identified 

offsite are?s where groundwater quality ·had been affected by 

contamination from the Landfill. The RAP provides for 
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hydraulic containment of the plume by a system of ground­

water recovery wells located at the area defined hy the 

leading edge of the plume of volatile organic chemicals 

("VOCs"). The area to be remediated (the "plume") is 
. 

delineated in plan view on Figure 1, and is shown in 

cross-section on Figure 2. The rec6vered water will be 

piped to a treatment plant and ultimatelv recharged through 

a combination of leaching wells and the recharge basin 

located northwest of the Old Bethpage Landfill as shown on 

Figure 3. This system is described in detail in the 

followinq sections. 

C. Groundwater Recovery Well Svstem 

Based upon previous modeling studies and a pilot pump 

test conducted in the summmer of 1987, the propose0 number 

and location of groundwater recovery wells to effectuate 

hydraulic control of the area to be remediated is set forth 

in Figure 3. The engineering details and design 

specifications for this system will be set forth in the 

Final Design Plan to be submitted pursuant to Section J. 

The Town of Oyster Bay will complete the Final Design Plan 

and installation of the groundwater recovery system as set 

forth in the sr.hedule in Section K. The Final Design Plan 

and the installed recovery system is subject to final State 

approval as per paragraph XV of the Consent Decree. 
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TABLE 1 
APPLICABLE AIR DISCP.ARGE 

REQUIREMENTS FOR AIR STRIPPING 
TREATMENT SYSTEM* 

Constituent 

-Ambient Air Ccncentrations­
NYSDEC 
Annual 

Guideline 
(ug/m3) 

------------------------------------------------------------
Vinyl Chloride 
Freon 13 
Methylene Chloride 
1 ,1-Dichloroethane 
1,2-Dichloroethene 
Chlcroform 
1 , 1 , l,-Trichlorcethane 
Carbon Tetrachloride 
1,2-Dichloroe~hane 
Trichloroethylene 
1,2,-Dichloropropane 
Bromodichloromethane 
Tetrachloroethene 
Chlorodibromomethane 
Bromoform 
Benzene 
Toluene 
Ethyl Benzene 
(m) Xylene 
(o&p) Xylene 
(m ) Dictilorobenzene 
(o) Dichlorobenzene 
(p) Dichlorobenzene 
Chlo roe thane 
1,1,-Dichloroethylene 
Chlorobenzene 
A...7..'T.Oni a 

4.00E-01 
3.00E-02 
1. l 7E+03 
2.70E+03 
2.63E+03 
l.67E+02 
3 . 80E+04 
l.00E+02 
2 .00E+0l 
9 .0 0E+02 
l .17E+03 
3.00E-02 
l.12E+03 

. 3 . 00 E-02 
l.67E+0l 
1. 00E+02 
7.50E+03 
l.4SE+03 
1. 45E+03 
l.45E+03 
3.00E- 02 
l. 00E+03 
l.50E+03 
5.20E+04. 
6.67E+Ol 
l.17E+03 
3.60E+02 

------------------------------------------------------------

* Established per New York State Depar~~ent of 
Environmental Conservation Air Guide No. 1 for Toxic Air 
Contaminants. If any federal National Ambient Air Q~ality 
Standards or National E~ission Standards for Hazardous Air 
Pollutants are prc~ulqated which are more stringent than 
t~ese State guidelines, the more 5tringent standard shall 
apply. 



D. Hvdraulic Containment 

The proposed hydraulic containment system, subject to 

final State approval, will consist of sufficient recovery 

wells (the preliminary design based on previous modeling and 

monitoring calls for five (5) wells as shown on Figure 3), 

each pumping at a rate necessary to maintain and contro l the 

movement of groundwater in the area to be remediated and to 

provide a barrier to further plume migr ation . Sufficient 

drawdown will be created and ~aintained to establish a 

hydraulic gradient toward the recovery wells. Monitorincr of 

water levels as set forth in Section II.A will be conducted 

to demonstrate that a sufficient drawdown is being 

maintained to create a hydraulic barrier to contain the 

plume. The procedure to verify the amount cf drawdown 

sufficient to create suah a barrier and to confirm that this 

drawdown, is being maintained is also set forth ir. Section 

II.A. 

E. Treatment system 

A treatment system will be designed and in5talled to 

remove voes from the water collected by the remedial 

recovery wells. The air and water discharges f rom this 

treatment system will meet all applicable federal, state, 

and local air ~ischarge requirements as set forth on Table 1 

and all applicable State Pollution Discharge Elimination 
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System (SPDESl and Technical and Operational Guidance Series 

(TOGS) limitations set forth in Table 2. 

Initially, the treatment system will consist of an air. 

stripping unit desianed to meet the specified discharge 

criteria. 

The 

shown on 

\I\\~\\"'\-
s tr i piing tower will be loc ated as 

will have the conceptua l design 

characteristics as s hown on Table 3 . The p rer.i s e l ocation 

within t h e area shown and the speci f ic operati ona l d esign 

characteristics will be set forth in the Fina l De sig n P lan 

to be submitted pursuant to Sections J and K, subjer.t to 

State approval. 

If after two (2) months of operation (after an initial 

equipment shakedown period), the air stripper treatment 

system· does not meet the specified discharge c riteria, . the 

Town witl be required to add a carbon adsorption unit 

capable of allowing the system to meet the specified 

discharge criteria. The Town will also be required to 

install . sufficient iron treatment equipment and/or implement 

sufficient ·equipment maintenance procedures to insure that 

the air stripping equipment _operates continuously and 

efficiently. 

The Town will set forth in .the . Final Design Plan the . 

complete tr~atment system showing the integration of all the 

above described units. The Final Design Plan will also ·set 

- 6 -



TABLE 2 

GROUNDWATER ACU!FER AND TREATED GROUNDWATER DISCHARGE 
REQUIRE.MENTS* 

Inorcranics 

Barium 
Cadmium 
Chloride 
Chromium (hex) 
Copper 
Cyanide 
Iron 
Lead 
Magnesium 
Mangenese 
Merc-..:ry 
Silver 
Zinc 

Total Disso lved Solies 
Nitrate 
Sulfate 
Phenols (total) 

Volatile Orcanic 
Cornoounds (VOCs) 

Vinyl Chloride 
Methylene Chlcrice 
1 , i Dichloroethane 
1, 2 Dichloroethane 
1 , l Dichloroethene 
1 , 2 Dichlorcethene (trans) 
Trichloroethylene 
l, l , l T=ichloroethane 
Chloroform 
Carton Tetrachloride 
1 , 2 Dichloropropane 
Bromcdichloromethane 
Tetrachloroethene 
Chlorodioromomethane 
Chlo roe thane 
Eromo form 
Benzene 
Toluene 
Xylene (all isomers) 

rnq/1 

1.0 
0.01 
250 
0 . 05 
1.0 
0 . 2 
0 . 3 
0 . 025 
35 
0. 3 
0 . 002 
o.os 
5.0 

500** 
10 
250 
0 . 001 

ug/1 

2.0*** 
so 
so 
0 .8 
0 .07 
so 
5*** 
so 
100 
5 
so 
50 
0.7 
50**** 
SO**"'"* 
so · 
non-detect 
so 
50 

... 



l 

Table 2 can't. 

Ethylbenzene 
Chlorobenzene 
Dichlorobenzene 

ortho-and para­
all isomers 

Total voes (for groundwater) 
Total voes (for discharge) 

so 
20 

4 . 7 
SO**** 

so 
100 

* This list of compounds is not exhaustive of the 
applicable Standards and Guidance Values. The list 
represents the most prevalent compound s found at the site. 
The cleanliness criteria listed herein are Standards and 
Guidance Values issued by the NYS Department of 
Environmental Conserva tion for t h e protection of Class GA 
waters f ound a t 6 NYCRR 703 and in the Technical and 
Operational Guidance Series (TOGs) dated Apri l 1 , 1987 . If 
during the course of the remediation additional compounds 
should b e detected, the most stringent of the requirements 
obtained from t hese two sources shall apply. For any voe 
which does not have a specific Standard or Guidance Value, 
the applicable limit shall be SO u /1 . 

** Federal Standard prornulated by the U.S. Environmental 
Protection Agency (EPA). 

*** For t h ese compounds, .the Maximum Contaminant Level 
(MCL) under the Federal Safe Drinking Water Act is less than 
the State Standards or Guidance Values and t h erefore shall 
apply . ~hould additional MCLs be promulgated by the E?A, 
then the most stringent standard shall apply. 

**** These compounds do not have a specific State Standard _ 
or Guidance Value and therefore the · appl icable limit is 
SO u / 1. 



TABLE 3 

* Preliminary Air Stripper Design Data 

V:ater Flow Rate = 1.5 MGD 

Air/Water Ratio = 60/1 

Air Flew Rate = 8400 cfm 

Li(!uid Loading Rate = 20 gpm / ft 

StriiJper Diameter = 8 ft. 

Air :.:xit Velocity = 2. e fps. 

Wate:::- Temperature = so to 60 

Stri;;per Ground Elevation = El.1 40 

2 

F 

(approximately) 
Stri?per P.eight = 38 ft. 

rl 

Preliminary desisn data has been established t~ro~qh 
pilot pl~nt studies and is subject to future modification 
prior to final design . 

I 
I 
I 

I 
I 
I 
I 
I 
I 



forth the proposed procedure and timetable for integrating 

the additional treatment units in the system, if needed. 

In general, these additional treatment units will be 

installed adjacent to the operating air st.ripping tower. 

The need for these units(s) will be established within 60 

days of the plant start-up __ [allowing for a reasonable plant 

shakedown period agreed to by Town and State] or , if the 

influent/removal efficiencies of the initia l treatment 

system change in the future, within 60 days of the 

~onfirmation of the fa ilure to meet the specified discharge 

criteria. The installation of the additional treatment l f,'~Q.... 
'-'"r',, .-v-J C 

units will be completed within a period of fi.,,-e-.,, (5) onths · _ _,_, J ~ · 

-;;1.({e.1'v1_ ·/ 
from the time that the fa ilure to comply lished. ft<.V Y-~ •''. i ") 

( · I ~ ._.,,,, .· 
The conceptual design parameters for the iron removal system e,.f•lb-· • 

and the carbon adsorption units(s) are presented in Tables 4 

and 5, respectively. The final design parameters will be 

developed and set forth in the Final Design Plan required by 

Sections J and K, subject to State approval. 

The Town will make all necessary modifications, 

additions, and adjustments to the treatment system until it 

meets the speci f ied discharge criteria. The treatment 

system will not be permitted to operate without State 

approval for longer than a sixty day period if it fails to 

meet the specified discharge criteria. Re-start of the 

system will only be allowed following the implementation of 

State approved modifications. 



TN3lE 4 

Pral foa1nary Iron Reaoval Syste. Des1gn Data• 

Water Fl°" Rate 

Treat-:1ent Method 

C~emica l Feeding 

Confisura1:ion 

Reacti on Tank 01 ameter· 

Reaction Tank Cross Sectional 
Area 

Liquid Loading Rate 

Reaction Tank ~eight 

= 1.5 ~D 

= 

= 

= 

= 

= 

= 

= 

Ion Exchange 

(Magnesfum Zeal fte or equivalent) 
follo.ed by pressure fil ~rat1on 

Potassium Pennagnate 
Caustic 

3 trains i n para] lel 

8 ft. 

50 .2 ft 2 

6. 97 gpm/ ft 2 

less than 10 ft. 

• Prel fmfnary des1sn data has been establ fshed by the manufac:urer and 
is subJec~ to f u1:ure modification prior to final des1sn . 



T,l.BLE 5 

Pre11m1nary Act1vated Carbon Adsorpt1on System Oes1gn Data• 

Water fl Ott Rate 

No. of Carbon Adsorbers 

Configuration 

Adsoroer Diameter 

Adsoroer Cross Sectional Area 

Liquid Loading Ra te 

Adsorber Height 

Carbon load 

Estimated Useful Carbon life 
(to benzene breakthrough) 

= 

= 

= 

= 

= 

= 

= 

= 

= 

1.5 I-AGO 

3 (includes l standby) 

Parallel 

10 ft. 

78 .s ft 2 

6.68 gpm/ ft 2 

1 ass than 20 ft . 

20,000I per Adsorber 

l Year 

* Preliminary design data has been established through laboratory ben~h 
scale studies and is subject to future modifica~icn prior to final 
design . 

1, 

I 
I 
I 
I 

I 
I 
I 
I 
I 
I 



F. 

1. 

----------·---

Discharge Svstem 

General 

The water to be discharge 

of leaching wells and/or to an 
. 

(>-r 

conveyed to a series 

basin for 

recharge to the ground. The discharge points will be 

located west northwest of the landfi l l area at t h e Old 

Bethpage Solid Waste Disposal Complex as shown on Figure 3 . 

The discharge system, whether leaching pools a nd / or a , 

~harge_b~ s ~~ will 

daily flow from t,h1we---.-r"'" 

2 . Leaching Wells 

_ ___, 

to a ccommoda t e the t otal 

wells. 

The lea~hing wells will be ten feet in diameter and 

have an approximate P.ffectivP- depth of 25 feet. A typir.al 

section of the proposed well is shown on Fiaure 4. The 

tinal quantity and location of the wells will be determined, 

subject to State approval as part of the Final Desiq n Plan 

required under Sections J and K. As per the schedule set 

forth in Section K, prior to ccmpletion of the Final Design 

Plan, s oil borings will be obtained and percolation tests 

will be conducted to establish the exact number of wells and 
. -· : 

the expected percolation rates. · should a sufficient area 

containing well-drained subsurface soils not be available to 

recharge the discharge flow , the recharqP. basin, described 

in thP- next paragraph , will be used for the overflow. 

3. RecharqP. Basin 

Recharge Basin No. 1, as shown in Figure 3, is located 

- 8 -
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--- -----

to the west of the landfill area. The basin currently is 

under construction. The Town will design and construct the 

basin with a capacity sufficient to handle all local runoff 

and the flow from the recovery wells. Any water that cannot 

be discharged to the ground through leaching wells will 

overflow to the basin for recharge into the ground. 

G. Landfill Cao Completion 

Approximately 29 ac!es of the landfill area has already 

been capped. The remaining portion will be capped as per 

the schedule in Section K (commencing immediately after 

signing Consent Decree). 

The capping program will comply with the p rovisions of 

6 NYCRR Part 360. The lower portion of the cover must be of 

a material which restricts infiltration to the equivalent of 

that achieved by 18 inches of clay at hydraulic conductivity 
-7 . 

of 10 ~m/sec or less. Soils suitable for plant growth 

will be applied on top of the clav layer to a thickness of -- . 

12 inches. All areas will be hydroseeded (the simultaneous 

application of water, seed and other specified components by 

means of a pump or spray) and side slopes are, to the extent 

practical, to be 3 to 1 or less as long as a stable side 

slope is maintained. An ex·isting typical cap section is 

shewn in Figure 5. 

The capping program and the final grading are designed 
I 

and will be constructed in cooraination with stormwater 

- 9 -



control systems, service access roads, earth benches, and 

gas control facilities. '-
' 

completed w~~ of the The capping will be 

initiation of the work. 
~ -

It involves the following steps: 

- surveying the completed area ; 

- regrading to attain, to the extent practical, 

slopes that are'3 horizontal to 1 vertical or less 

as long as a stable side slope is maintained; 

- application of a cap to reduce infiltration 

of precipitation into the fill; 

- application of growing medium soil over the 

impervious cap; 

- revegetation of slopes by hydroseeding a mixture 

of seed, water, fertilizer and adhesive mulch; and 

- other landscaping as necessary such as screen 

~ planting at base, and plateau planting of young 

trees, shrubs and grasses. 

Confirmation of compliance with t.he cap requirements 

will be confirmed as set forth in RAP Attachment 1. 

H. Landfill Gas Collection system 

Since 1979, the Town has implemented programs to 

prevent offsite migration of landfill gas at OBSWDC. A 

perimeter landfill gas collection system has been installed 

at the OBSWDC under four separate construction contracts. 

The system is comprised of twenty three (23) gas recovery 

wells, six thousand five hundred (6,500) feet of collection 

- 10 -
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header and three condensate collection wells. The 

mechanical portion of the s y stem consists of two 

independently driven blower p ackages with a combined flow 

rate capacity of nearly 1800 cubic feet / minute: r.ondensate 

separation equipment( s afety devices and a h iqh temperature 

gas incinerator. 

Pending approva l o f its appli cation to dispose 

c ollected condensate th roug h t he Na ssau County Sanitary 

Sewer System, the condens ate may be disc harged pur suant to \tt '-l 
i ts current SPDES permit • . If the Nassau Cnunty Sanitary ·-/ \l~~ l\ __ } 

\.,\ \. 

Sewer Permit is not approved, the c ondensa te sha 11 be I V · 

treated in the treatment system pursuant to Section E and 

discharged .pursuant to the discharge criteria pursuant to 

Section F. 

As part of this remedial program the Town will r.ontinue 

to operclte and maintain this gas co llection sys t e m in 

compliance with the r equirements of 6 NYCRR Part 3 60 a nd 

maintain a zero perr.ent methane gas miqration limitation at 

the Landfil l boundary . In order to demonstrate t hat 

r.omp l iance, the Town will conduct the monitor i ng program 

described in the Lockwood, Kessler and Bartlett April 1987 

report entit led "1986 Annual Report: Summarizing the Status 

of Landf il l Ga s Monitoring Programs and the Establishment o f 

the Ze ro Percent Gas Migration Limitation at the Old 

Bethpage Land ~ill," to be amended as necessary. In 

a ddition, the Town will conduct the Supplemental Gas 

Monitoring Program set forth in Attachment 2. The Town will 

- , , -
- ---------



2. The Town will expand and modify this gas collection 

system as required to prevent offsite migration of landfill 

gas and to meet the requirements set forth above. 

I. Leachate Collection and Treatment Svstem 

Since 19R3, the ~own has processed leachate at its 

treatment facility pursuant to a sewer .use permit =rorn the 

Nassau County Department of Public Works. The plant has the 

capacity to treat up to 50,000 gallons per dav for heavy 

metals and solids, and p resent ly discharges the clear, 

s ettled effluent to the County sewer located on Round Swamp 

Road. 

As part of this remedial plan, the Town will be 

required to continue to operate and maintain its leachate 

collection, treatment, and disposal system in compliance 

with 6 NYCRR Part 360 and applicable Nassau County Sewer Use 

Ordinanc~s. 

The Town shall dispose of all sludge generated hy the 

leachate collection system at an offsite location in 

compliance with all applicable federal, state, and local law 

and regulation. 

J. Preparation of a Final Desicrn Plan 

1. Content ann Schedule 

The Final Design Plan will be prepared and 

submitted in accordancP. with the Schedule set forth in 

Section K. The Final Design Plan will contain the following 

items: Final engineering design and specifications 

- 12 -



(including drawings) for the complete program for 

remediation, including but not limited to the design and 

specifications for the completion of the capping program, 

groundwater recovery system, treatment system (including 

piping), recharge system (including injection wells and 

basin) and monitoring program as fully described in this 

~\-t~ 
\V ~Uc' 

RAP. 

2. Preparation and Adjustments 

Prior to final design , up-to-date 
~

.. fj \'\-o-J .. we...- . , 
./' n c, luf- ·' 

a€rial Q_1vlt t ~1 

1

i , ;: 

photographs, supplemented with field survey data will be 

obtained to produce the topographic maps of the area. Soil 

borings will also be collected in the area of the proposed 

treatment plant fo r use during the foundations design. 

Percolation tests of the subsurface soils will also be 

conducted in the area where treated effluent is to be 

recharged to aid in the design of those facilities. 

The treatment plant design will be made flexible to 

accommodate changes in the interconnecting piping, if and 

when additional equipment is required to be installed. The 

use of temporary piping or hose is anticipated during the 

initial operation of the treatment plant. 

The initial construction phase for the treatment plant 

will include site clearing and preparation, foundations and 

utilities installation for the entire project, and 

construction and installation of the air stripping unit, . 

wellfield, influent piping and recharging facilities. The 

- 13 -
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subsequent construction phase, if required, will include the 

installation of iron removal and/or carbon adsorption 

equipment and appurtenances . 

K. Schedule of Implementation 

The groundwater recovery , treatment and discharge 

systems set fo rth in ~ections C, D, E a nd F shall be 

i nstalled and completed in accordance wi th t he schedul e 
it n-h· - r · 

c ontained in Figure 6 . The Iandfill cap as required in 

Section G shall be installed and completed in accordance 
fli }h .,,._,/ , 

with the schedule contained in Figure 7 .dBoth s chedules and 

~11 requirements fo r the methane gas recovery system se t 

forth in Section H arP. to bP.qin immediately upon sicrninq cf 

the Consent Decree. 

II. MONITORING PROGRAM 

A. Hydraulic Monitoring 

The effectiveness of the hydraulic containment sys tem 

in exerting control over the defined area to be remediated 

will need to be demonstrated by measuring wate r levels iri 

adjacent monitoring wells. In addition, measurement of 

water levels will monitor the e f fects of pot ential mounding 

due to recharge of the treated water. Initiall?, the wells 

to be measured a re: all 23 wells in the offsite Remedial 

Investigation; a ll remaining intact Phase I , II and III 

monitoring wells; the well at Melville Road; the closest 

Farmingdale public drinking wells ann all observation wells 

installed as part of the remediation, including, e . g., the 

- 14 -
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observation wells for the pump test and the well(s) 

upgradient of the proposed recharge area. Water levels 

measured in these wells will be referenced to mean sea level 

and plotted on a base map, according to depth. Contour 

lines (indicating areis of equal hydraulic potential) will 

then be drawn. The limiting flow lines will then be dcawn 

indicating the effective capture zone. 

Water levels will be monitored on a monthly basis onr.e 

the hydraulic containment system becomes operationa l . 

Water levels will be measured using a steel tape and r.h~lk. 

Based on these water level measurements , the pumping rates 

will be adjusted and the system modified until the requir.ed 

hydraulic barrier is created and maintained. 

The determination of when the appropriate hydraulic 

barrier has been c reated will be as follows: Based on 

monthly water level measurements, the Town will demonstrate, 

subject to State concurrence, that equilibrium has been 

established in the system . Once agreement is reached as to 

the establishment of equilibrium, the Town will demonstrate 

with appropriate da ta and analysis, subject to the State 's 

concurrence, that drawdown, s ufficient to r.reate a hydraulic 

barr.ier regardless of seasonal fluctuations, has been 

established. Thereafter, the Town will maintain that 

drawdown, unless it is demonstrated by subsequent 

measurement or sampling that that drawdown being achieved is 

no longer sufficient or is excessive to create the hydraulic 

- 15 -



barrier. ~hen the process of establishing, sub ject to State 

concurrence, a pumpinq rate to achieve the require~ ~rawdown 

number appropriate to attain hydraulic control will be 

recommenced. 

The Town will be'required to continue to monitor the 

recdvery system to confirm the effectiveness of the 

hydraulic barrier under any conditions and to adjust and 

modify the recovery well system to maintain that ba rrier 

until the Termination Criteria a r.e met . !n addition, the 

Town will be required to continue to monitor for recharqe 

mounding effects. However, after the initial ~eterminations 

of equilibrium and appropriate drawdown are reached, the 

Town will only be required to provide quarterly 

potentiometric surface maps (see Reporting Requirements in 

Section II.D.) and to measure water levels at the f ive 

recovery.wells; monitoring wells 7B and 9B and/or 9C; OBS - ~ 

and OBS - 2; a ~inimum of th ree additional monitoring points 

depending upon the ultimate configuration of the aqreed upon 

capture zone ; and the wells upgradient of the propsoed 

recharge area. Either party, during the course of the 

operation of the system, may propose that wells for water 

level measurement may be added, subtracted or substituted. 

B. Groundwater Qualitv and Monitoring 

1. Introduction 

Monitoring of groundwater quality is required to 

~ssess the progre ss of groundwater cleanup, and to 

- 16 -



demonstrate whether the Termination Criteria set forth in 

Section III.A have been met. 

2. First Round Monitoring 

Once the recovery system has been installed and 

prior to commencement 'of pumping, a comprehensive First 

Round sampling shall be undertaken. The wells to be sampled 

are all 23 wells in the offsite Remedial Invesigation ; all 

remaining intact Phase I, II, and III obse r vation wells ; the 

well a t Melville Road ; the closest Farmingdale public 

d rinking wells and all observation wells install ed as part 

of the remediation, includinq, e .g., the observation wells 

fo r the pump test a nd .the well(s) upgr adient of the proposed 

recharge area. A complete priority pollutant a nal ysis 

(Methods 624, 625 and 200.7 [or o ther individual metals 

analysis approved per 40 C.F.R. § 136 . 31 ) and a concurrent 

library search (to tentatively identify and suantify all 

peaks with an area equal to or greater than 10% of the 

nearest internal standard) will be conducted on the samples 

taken from these wells. In addition, leachate indicators 

shall be analyzed per Table 6 . 

3. Quarterl v Monitorinq 

Three months after the First Round sampling descr ibed 

above, a proqram of Quarterly ~onitoring will begin and 

s hall c ontinue until the program fo r termination monitorina 

is commenced. 

The following wells will be samp led qua rte rl y : 
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SR 8A llA 
6A 8B llB 
6B 9B 7B 
r,c 9C 
fiE 
6F 

In addition, one.pump test observation well (to be 

selected by the State), ~nn the well(s) installed upqradient 

of the recharge area will be sampled quarterlv. A well (to 

be · selected by the State) for the sampling of leachate 

parameters only will also be snmpled qu~rterly. 

The samples from these wells (except a s noted) will be 

analy zed for the parameters set =orth in Table 5 utilizing 

the analytical methods enumerated in the Table. 

Either party , during the course of the operation of the 

system, may propose thnt monitoring wells be added, 

subtracted, or substituted . If the parties c?.nnot agree on 

these proposals, the disagreement will b e resolv e d pursuant 

to the dispute resolution mechanism, Section XXXI o f the 

Con~ent Decree. 

4. Termination Monitorinq 

In order to determine whether the Tenti.ination Criteria 

for the remedial system h~s been attained , a Termination 

Monitoring program must be commenced. The recovery well 

system will be required to operate a minimum of five full 

years (20 quarters) (unless it is demonstrated that the 

standards and guidelines have been met at an earlier date) 

before Termination Monitorinq can be commenced. Thereafter 
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the Town may, at any time, request the ~ommencement of the 

Termination Monitoring Program. 

a. Initial Termination ~onitoring 

After the Town's notification to the State that it will 

commence Termination Monitoring, an Initial Termination 

Monitoring duplicating the First Round Sampling Pr?gram, se t 

f orth in Section II.B.2, will be conducted. All wells will 

be sampled and analyzed fo r a complete p riority pollutant 

analysis as also set forth in Section II . B. : . 

b. Quarterlv Termination Monitorinq 

After the analytical results from the Initial 

Termination Monitoring are obtained, quarterly Termination 

Monitoring will commence. This quarterly monitoring will be 

conducted for a minimum of two (2) years {eight (8) 

quarters). The State in its discretion after the Initial 

Termination Monitoring will determine whether the final year 

of Section II.B.3 Quarterly Monitoring may be substituted 

for the first year of Quarterly Termination Monitoring. 

The wells to be sampled and the parameters to be 

analyzed for will be proposed by the Town, s ubjec~ to State 

approval. 

At a minimum, the wells to be sampled will include the 

wells sampled f or the two years of Quarterly Monitoring 

immediately prio r to the Town's request for Termination 

Monitoring. At a minimum, the parameters analyzed for will 

be those set forth in Table 6 and any that were added or 
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substituted in the last two years of Quarterly Monitoring. 

Parameters identified in the Initial Termination Monitoring 

which could affect the ability of the Town to meet 

Termination Criteria will also be required on the l ist of. 

parameters to be analyzed. 

Based on two (2) full years (eight(8lquartersl of 

~ermination Monitoring results, the Town may s ubmit a 

Petition for Termination which d emonstrates tha t the 

c rite ria set forth in Section III . A have been met. If the 

State agrees with the Town's Petition fo r Termination , the 

remedial system may be terminated. If the State and Town 

cannot a gree, •disputes will be resolv ed pursuant to the 

Dispute Resolution mechanism of Section XXXI of the Consent 

Decree. The Town will c ontinue to operate the remedial 

system and conduct Quarterly Sampling until such dispute is 

resolved. or an order f rom the Court issued. If the Remenial 

svstem is shut down, pur suant to either agreement or. court 

order, Post-Termination Mon itoring , a s set forth in Section 

II.B.5 will commence. 

5. Post-Te rmination Monitorinq 

Followinq termination of the operation of the hydraulic 

containment system, a Post-Termination Monitorin~ Proqram 

will be undertaken. This proqram will last a minimum of 

three (3 ) years a nd consist of a semi-annual sampling of the 

wells sampled during the Quarterly Termination Monitorinq 

Program and an a nalysis fo r the same parameters monitored in 

L - 20 -
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that program. The data will continue to be evaluated to 

determine if it is meeting the Termination Criteria. If the 

post-termi'nation monitoring analytical results indicate that 

groundwater quality is no longer meeting the Termination 

Criteria set forth in"Section III.A, the remedial sys tem 

will be re-started within 30 days. After startup the ~own 

can seek to nemonstrate to the State, subject to its 

concurrence, that the Termination Criterin is in fact being 

met, or that the groundwater contamination discovered is 

attributable to a source other than the Landfill, per 

Section III.B.3. 

c. Treatment System Discharaes 

Operation of t he air stripper mus t be maintained 

to assure compliance with: 1) applicable air discharge 

requirements set forth in State Regulations and the State 

Air Guide No. 1 for the Control of Toxic Air Contaminants 

(Table 1); 2) app licable State Pollution Discharge 

Elimination System (SPDESl requirements, and 3) State 

Technical and Operational Guidance Series limitations for 

potable groundwater quality (Table 7). Prior to submission 

of the Final Design Plan required by Section I.J. herein, 

the Town shall develop a monitoring proqram, in consultation 

with the Department of Environmental Conservation permittin~ 
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authorities to assure continued compliance of the air 

stripper with applicable air and water discharge criteria 

including permit or permit equivalent requirements. Upon 

approval by the State, such monitoring program shall be 

deemed incorporated as part of this RAP. 

D. Reporting 

1. Quarterlv Reports 

a. Construction Period 

Quarterly Reports will be prepared for each quarter of the 

construction period containing the fol lowing information: 

b. 

Description of work completed 

Delay s and reasons 

Work projection for the next quarter 

Changes or modifications, including 

and dates of approval 

Problems and resolutions 

Revised schedule, if appropriate 

Operating Period 

Quarterly Reports will be prepared for each quarter of the 

operating period containing the following information and 

data: 

Pumpage records 

Treatment system air and water discharge data 
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Treatment system performance records 

Data analysis (trends, position of plume, 

etc.) 

Modifications to system, including method and 

dates of approval 

Groundwater quality monitoring data 

Water l evel data 

Potentiometric surface maps as revised 

Record of all system downtime 

2. Annual Operatina Reoort 

An annual operating report will be prepared for each 

year of the operating period r.ontaining a summary and 

analysis of the information and data contained in the 

quarterly report~. The Town at its option may combine the 

4th qua~ter report of each year and the annual report into 

one combined report. 

E. Notification of System Downtime 

In the event that the hydraulic containment / 

treatment, or major operable unit thereof, is down or 

experiences failu re for a period of 48 hours or more, the 

designated agent of New York State will be notified, by 

telephone, followed by a letter. During such down time or 

failure, the Town anrl its representatives will make every 

~easonable effort to obtain the necessary replacement 
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equipment and re-start the system in an expeditious manner. 

If the system cannot be restarted within 48 hours after 

timely notification, the provisions of Section XXI of the 

Consent Decree shall apply, as appropriate. 

III. TERMINATION 

A. Termination Criteria 

The criteria for termination of the hydraulic contain­

ment / treatment system are as follows: 

The Town: 

1) Demonstrates that groundwater affected by 

contamination from the Old Bethpage Landfill has been 

remediated so that all the wells required to be sanpled in 

the Terminaticn Monitoring Program meet the standards/ 

guideline values given in Table 2 for the parameters 

analyzed. 

- or -

2) (a) Demonstrates that groundwater affected by 

contamination from the Old Bethpage Landfill has been 

remediated to the extent feasible with the existing remedial 

system so that all the wells within the plume, required to 

be sampled in the Termination Monitoring Program, meet the 

zero slope condition as described in Attachment 3; and 

(b) Demonstrates, subject to State concurrence, 

that any residual contamination is either 1) attributable to 

another source or 2) cannot be feasibly remediated with 

available Requisite Remedial Technology ("RRT"l [defined in 
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Section VI, paragraph 2 of the Consent Decree to mean known 

engineering, scientific and construction principles and 

practices, used or acceptable for use in the cleanup or 

containment of chemical contamination which are applicable 

to the materials and hydrogeological conditions found at the 

TOB Landfill and its environs, including new and innovative 

technologies which utilize a permanent solution to the 

maximum extent practicablel as set forth in Section XI of 

the Consent De cree; and 

(c) Demonstrates that the level of contamination 

existing in the Termination Monitoring Wells located within 

the defined plume will not cause future exceedances of the 

~tandards/guidelines in the Termination Monitoring Wells 

located outside the defined plume, e.g. the oh~ervation 

wells installed as part of the remediation and ~ell Cluster 

No. 7. 

B. Methodologies for Termination Criteria 

1. ~eeting Standards and Guidelines 

The standards/guideline values presented in Table 2 are 

the criteria which must be achieved _for each compound and 

for total voe concentration in all monitoring wells 

designated for the Termination Monitoring Program fo~ a 

period of two years (eight quarters) prior to termination. 
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2. Achievinq the Zero Slope Condition 

The zero slope condition refers to a demonstrated 

r.ondition in which contaminant concentrations in a ll the 

Termination Monitoring Wells are lowered by the remediation, 

but do not achieve the standards and guidance values s et 

forth in Table 2. I nstead of continuing to be lowered, the 

concentrations reach a certain l evel a nd remain at that 

leve l during the two year Termination r-!onitoring period . 

This condition is demonstrated if a plot o f c oncentration 

v ersus time for the two year Te rmination Monitoring pe riod 

shows that the slope of the line i s statistically 

indistinguishable f rom zero. The monitoring we ll s to be 

used in the evaluation of zero slope will be the Termination 

Monitoring wells agreed to as set forth in Ser.tion 

II.B.4(b). The contaminants to be used in evaluating the 

zero s lo_pe condition will be Termination r-~o ni toi:-ing 

parameters agreed to as per Section II.B.4(b). The Zero 

Slope condition will be determined by the method s et forth 

in Attachment 3. 

3. Determination of Effects from Other. Sources of 

Contamination 

If one or ~ore Termination Monitoring Wells does not 

meet the Termination Criteria set forth above, the Town may 

still seek termination of the remediation if all the 

remaining wells meet the criteria and the Town can 

demonstrate, subject to State concurrence, that the 
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contamination in the non-complying wells is attributable to 

sources of contamination other than the TOB Landfill. The 

State will continue to make available to the Town all data 

it obtains with respect to other potential sources of 

contamination, including without limitation the Nassau 

County Firemen Training Center Facility and the Claremont 

Polychemical Site. 

IV. GROUNDWATER SANPLING PLA!'-1 

A. Samolinq Preoaration 

Sampling will be conducted only by authorized 

representatives of the Town who are thoroughly knowledgeab l e 

of groundwater sampling procedu~es, and who have been 

thoroughly familiarized with the samplinq protocol for this 

site. Health and safety procedures for sampling personnel 

are describen in Section VI. The samplina personnel will 

coordinate with a New York State certified analvtical 

laboratory to arranqe for the appropriate containers. Prior 

to the start of the monitoring program, the laboratory will 

be provided with written instructions regarding the list of 

analytical parameters and reporting requirements; subsequent 

modifications, if ~ny, in the laboratory procedures will be 

confirmed similarly, in writing. Such modifications will be 

subject to State concurrence. State representatives will be 

provided notice ~nd access ano right to sampling split as 

set for.th in the consent decree. 

- 27 -



B. Sampling Protocol 

The protocol for sampling will be submitted for 

approval by the State, prior to the start of the monitoring 

program. 

C. Qualitv Control/Qualitv Assurance 

A trip blank will accompany each <lay's s amples during 

e ach sampling round. A trip blank is defined as a standard 

40 - ml VOA vial of organic-free water which accompanies the 

samples. The trip blank will not be opened at any time 

prior to analysis . ~he trip blank is then analyzed fo r 

voes. A field blank will be taken during each sampling 

round. A field blank is defined as two 40-ml VOA vials of 

organic-free wRter taken to the field during sampling . The 

water from the field blank will be poured through the 

sample/discharge fitting (after it has been cleaned 

according to protocol) and collected in a third vial. The 

field blank is then analyzed for voes. 

During each sampling round, one duplicate sample will 

be taken and run for the appropriate parameters and as per 

the analytical methods for that sampling round. 

There are r.ertain substances which are frequently 

reported in laboratory analytical results and which are not 

present in the sample when collected. These contaminants 

are termed "artifacts" and are typically documented _.-~-N ·•tl_'leir 
.. . 

detection in laboratory blanks. USEPA has recognized a 
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number of compounds as frequently occurring artifacts and 

has consequently relaxed acceptance criteria for QA/QC 

blanks for these compounds (see USEPA Contract Laboratory 

Program "Statement of Work fo r Organic Analysis'', October 

1986). The currently recognized artifact compounds are the 

following: 

a. Methylene chloride 

b. Acetone 

c . Toluene 

d. 2- Butanone 

e. Listed Phthalate Esters 

Results of method blank analyses a re acceptable to EPA 

if they contain less than five 151 times the Contract 

Required Detection Limit (CRDLl for each compound (Method 

blank is described as " a n anal1/tical control consisting of 

all reagents, internal s tandards, and surrogate standards , 

that is carried through the entire analytical p rocedure. 

The method blank is used to define the level of laboratory 

backqround contamination"). For example, if the CRDL f or 

methylene chloride is 5 ug/L, a concentration of up to 25 

~g/L in a method blank analysis would still be a~ceptable. 

Thus, in evaluating water-quali ty data fo r co~pl iance 

with the terms of the RAP, the presence of certain c ompound s 

as a rtifacts will be considered. Contaminants which are 

inconsistent with the historical database will be 

investigated a~ possible artifacts. Demonstration of a 
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compound as an artifact may be in one or more of the 

following ways: 

1. By providing laboratory QA/QC data showing 

the presence of the compound in method 

blank sample is) , per the above discussion 

of CLP requirements. 

2 . By citing a government publication of analy tical 

methodologies or criteria which provides for an 

allowable persi s tent artifact(s ), beyono 

compounds (a) throuqh (e) cited above, provided 

that the particular concentration in question 

is within the allowable range. 

3. By resampling, provided the new sample indicates 

a nondetectable (ND) concentration or meets one 

of the ahove criteria. 

Sampling records will be completed for each, and these 

records become part of the project file. Chair. of c ustody 

forms will accompany each day's delivery of samples. 

V. SAMPLE ANALYSIS PLAN 

The analytical methods appropriate to each sampling 

proqram are specified in this oocument. The appropriate 

procedures are i ncorporated by reference. The laboratory 

will report the data in . a form consistent with the previous 

studies and monitoring, i.e., cons~i ~~~"~, concentration, 
. .. . 

and units. 
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VI. HEALTH AND SAFETY CONSIDERATIONS 

The RAP presents the plan for collection and treatment 

of groundwater affected by contamination from the Old 

Bethpage Landfill and source control of landfill gas and 

leachate. As specific job descriptions are defined for 

construction, operation, and monitoring of t he remedial 

system, job-specific health and safe t y requirements wil l be 

developed . The requirements will be kept in a central file 

onsite and copies provided to the State representative. 

The health and safety requirements will be designed to 

comply with OSHA's General Industry Standards, as well as 

more newly-issued haza rdous waste regulations (29 CFR 

1910.120). If two standards cover the job, the more 

stringent standard will apply. Wi th regard to the hazardous 

waste regulations, every reasonable nttempt wi ll be made to 

use engineering contro ls and / or work p r.actices t o minimize 

the possibility of exposure, as opposed to relying on 

personal protective equipment (consistent with OSHA policy). 

Further, air monitoring will be conducted to evaluate 

exposure hazards, and all personnel who may potential ly be 

exposed will undergo yearly medical monitoring. The health 

and safety plan will be submitted to the State fo r approval 

as set f orth in the consent decree and the Schedule in 

Sections J and Kand p rior to r.ommencement of the remedial 

construction. 
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RAP ATTACHMENT 1 

Landfill Cap Specifications 
and Testing Requirements 

1. The clay cap shall be constructed in 6-8 inch thick 
lifts (after compaction), must meet the following 
specifications or must be mixed with an appropriate material 
to meet the following specifications: 

a. Permeability: 1 x 10-
7 

c::n/sec or less 

b. 

c. 

d. 

e. 

f. 

Grain Size: 

Liquid Limit: 

?lasticity Index: 

Compaction: 

Moisture Content: 

P20O content pf SOI by weight 
or greater 

25% or greater 

10% or greater 

90% ~odified P~octor density 
or greater 

varying between optimum and 
2% of wet of optimum 

2. To ensure attainment c= the required permeability for 
the clay cap the following documentation testing shall 
be performed: 

a. Analysis cf grain size distribution using the 
Unified Soi-1 · Classification System (AST.M D248i) and 
analysis of Atterberg Limits on at least one sample for 
every 500 cubic yards of clay placed. 

b. Development of reference compaction (dry density 
and moisture content) and permeability curves using at 
least three points per curve for each sample of 
material proposed to be used for the cap and for at 
least one sample for every 500 cubic yards of clay 
placed. 

c. Measurements of in-situ compaction using a nuclear 
densiometer (ASTM D2922) at the intersection points of 
a 100-foot grid pattern. The grid shall be offset for 
each lift of in-place material. 

d. Measurement· of laboratory saturated hydraulic 
conductivity on a minimum of or.e undisturbed sample per 
acre per lift of clay placed. The procedure for 
obtaining the undisturbed sample and performing the 
test must be __ approved by tte State . 

..., . 
• 
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Any portion of the constructed cap which fails to 
achieve an in-situ dens~ty required to provide a 
permeability of 1 x 10- cm/seq or less, as judged from 
the reference compaction curves or from the labcratory 
hydraulic conductivity tests shall be reconstructed 
until the requisite dry density and permeability are 
achieved and verified by the State. 

3. A qualified sqil technician or engineer shall be 
present during construction of the cap to provide 
visual inspection and direct ·sampling and testing. . The 
results of the in-situ density and permeability tests 
shall be analyzed by a geoiechnical professional and 
submitted to the State with the professional engineers' 
certi:ication of construction. 
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RAP Attachment 2 

OLD BETHPAGE L~..NDFILL 
SUPPLEMENTAL GJ..S MONITORING PROGRJ..M 

The supplemental landfill gas monitoring program for 
the Old Bethpage Landfill P..e:n1ed1.aticn Program com::.ains five 
components. The5e are 1) the collection of ambient air 
samples; 2) the collection of subsurface gas samples ~ta 

. depth cf 30"; 3) the collection of sub~urface gas sample:s at 
depths of 10', 20 ', 30' and 40'; 4) the collection of 
the:rmal oxidizer emission samples (stack testing ) ; and 
5) the measurement cf gas pressure to ascertain negative 
·pressure c=eated by the gas collection s y stem. T~ese data 
requirements supplement the existing methane gas monitoring 
program and will be reported in the annual repor~s prcducec 
under that progra~. 

The· location of the proposed sampling points are show-n 
on Drawing No . 1 , entitled "Old Bethpage Landfill Zero 
Percent Methane Gas Migration Contours, 1986 Annual Site 
Survey". A cescrip~ion of the various components of this 
program follows . 

Ambient Air Samoles 

Ambient air samples (24 hr. samples) will be collected 
at three locations around the landfill as shown on Drawing 
?To. 1 . One location will be along Winding Read to the east 
and southeast of the landfill (near M-3 shown on Drawing No . 
1) . ·One location will be to the west of the landfill along 
Rounc: Swamp Road (near M-33). 'A third location will be 
north of the landfill (between M-17 and l~-22). Samples a_t 
these locations will be collected ~uarterly during the 
initial yea r cf the program and, if approved by the State, 
en an annual basis thereafter. Samples will be analyzed for 
volatile organic compounc!~ • . - . 

30" Deeo Subsurface Gas Samoles 

Fourteen subsurface gas samples will be collected at a 
depth of 30" a t the following locations surrounding the _ 
landfill as shown on Drawing Ne. 1 : F- 1, M- 2 , M-4 , M-5, 
M-6, M-13, M-16, M-21, M-22, H-28, M-31, M-34, X-37 and 
M-39. Samples will be collected on a quarterly basis during 
the initial year of th~ program and, if approved by the 
State, on an annual basis thereafter. Samples will be 
analyzed fe r volatile o~ganic comoounds. 
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Subsur:ace Ga s Samoles at Various Ceoths 

Subsurface gas samples will be collected at depths of 
10', 20', 30', and 40' at location M-9 (to be repaired or 
replaced) shown on Drawing No . 1. Samples will be collectec .. 
on a suarterly basis during the initial y~ar of the program 
and, if approved by the State, on an annual basis 
thereafter. Samples will analyzed for volatile organic 
compounds. 

Ther.nal Oxidizer Emissions 

Therm~l oxidizer emissions will be sampled (in the 
incinerator stack) on a quarterly basis during the initial 
year of the program. The emissions will be relat.Ed to 
oxidizer incinerator temperatures during this initial year 
of sc.Jllpling. Thereafter, the oxidizer temperatures will be 
monitcred on a monthly basis tc insure that t.cmperatures 
r.eeded to vola t ·il.ize t.he org-anics are being mair. t.ained in 
t.he oxidizer. The emissions will continue to be sampled on 
an annual basis. Sa.mples will be analyzed for volatile 
organic compounds. 

Pressure Readinas 

Pressure readings will be taken at three locations 
around the perimete~ of the gas collection system to 
ascertain whether a vacuum is c=eated around the system. 
This data will assist in monitoring the effectiveness of the 
system and in determining whether the system needs 
adjustment or enhancement. One reading ~ill be taken to the 
south of the landfill at either F-6 or F-9 (existing probes) 
shewn on Drawing No . 1 . A new probe will be installed and a 
reading taken to the northwest of landfill between LGV 16 
and LGV 17 . The third probe will be installed and a reading 
taken to the southeast of the landfill between TGV-1 and 
LGV-9 . Pressure readings will be taken on a quarterly basis 
during the initial year of the program and, if approved by 
the State, on an annual basis thereafter . 
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RAP Attachment 3 

For the purposes of determining the zero slope 

condition, the concentra tions o f the organic parameters will 

be totaled for each quarter to produce a concentration 

versus time p l ot f or e ach well, f or a total of eight such 

plots. It wi l l be required t hat the zero s lope condition 

e:x:ist i n each of these Te rminatio n Monitoring we l l s. 

The method t o be u s ed f o r determining wh e the r zero 

slope has been achi eved is as follows: 

The dat a will b e tested f o r normality a nd the sel ected 

statistica l test will be determined by the f ollowing 

procedure : 

1 . Plot concentrations obtained over time o n 

probability paper. 

2 . Evalua te fo r norma l ity bv a n agreed upon o b j ective 

method. , 

3 . If data i s not norma l l y distributed, 

transformations such a s lognormal may be emp l oyed i n an 

attempt to obtain a normal distribution. Trans f ormed data 

wil l be tested for normality. 

4. If the data is normally distributed, t he most 

powerful parametrir. test will be used. 



S. If the data is not normally distributed, the most 

powerful non-parametric test will be performed on the data. 

During the course of the remedial activities, ei ther 

party may request, as provided in the consent de~ree, to 

alter the above proce?ure, as appropriate, to provide a more 

powerful test, as statistically defined. 



APPENDIX B 

RELEASE, INDEHNITY AND COVENANT NOT TC SUE 
TO BE DEEMED EXECUTED AND DELIVERED BY THE 
TOWN TO THE STATE (PURSU~.NT TO SECTION x;~vI 
OF THE FINAL CONSENT DECREE) AND TO EE 
EXECUTED AND DELIVERED BY THE TO't-\1?! TO EACH 
CORPORATE DEFENDANT AND Ell_CH CONTRIBUTING 
SETTLING THIRD-PARTY DEFENDANT 

WHEREAS, the parties to the Final Conse~t Decree 

governing the settlement of the action entitled Slate of New 

York v. The Town of Oyster Bav, et al., 83 CV S357 (CPS), 

and its related third-party actions, have settled said 

action and third- party actions in accordance with the terns 

thereof, 

NOW THEREFORE, the Town of Cyster Bay (hereinafter "the 

Town") does hereby and for its successors and assigns 

release, remise , acquit and forever tischarge 

and all of its past and present Girectors, 

officers, officialc , employees, representatives, agents, 

servants, attorneys, successors, heir s, executors, and 

adr:-.inistrators, all in their representative capacities as 

such, from any and all clai~s and demancs of whatever kind 

or description , whether at law or in equity, including those 

for damages , penalties, fees, fines, disbursements, 

premises, accounts, bil~s , specialties, rights, debts, dues, 

agreements or sums of money, costs, expenses, lesses, 

compensation or remedies, that the Town o f Oyster Bay had , 

now has, or that il or its successors and assigns may have 

in the future against arising out of, 



relating to or resulting from the existence, release or 

threat of release of any hazardous substance at or from Town 

of Oyster Bay Landfill (hereinafter "TOB Landfill"). 

FURTH~R, the Town does hereby covenant with 

forever to re=rain from instituting, 

asserting or pressing against and its past 

and present directors, officers, offici&ls, employers, 

representatives, agents, servants, attorneys, s uccessors, 
... 

heirs, executors, and administrators , a ll in their 

representative capacities as such, any claim, d emand, 

proceeding, litigation, suit, third-party claim, 

cross-claim, cause of action or judicial or ctdministr~tivP. 

action of whatever kind or de~cription, whether in lbw 0r in 

equity, civil or criminal or fer damageG, penalties, fees, 

fines, disbursements, premises, accounts, bills , 

specia~ties, rights, debts, dues, agree~ents or sums of 

money, costs, expenses, losses, compensa.tion or remedies 

arising out o:, relating to er resultinq from the e~istence, 

release or threat of release of any hazardous substance at 

or from the TOB Landfill. 

FURTHER) the Town shall defend, indemnify and hol<l 

harmless and its past and present 

directors, officers, officials , employees, representatives, 

agents, servants, attorne~s, successors, heirs, executors, 
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and administrators, all in their representative capacities 

as such, from anc against any and all claims, suits, 

actions, proceedings, damages , expenses, losses, costs, 

reasonable attorney s' and experts' fees and disbursements 

arising out of, relating to or resulting from the 

performance, attempted performance or failure of performance 

by the Town, o r its contra ctors o r subcontracto rs of a ny of 

its obligations under this Consent Decree . 

FURTEER, the Town shall defend , indemni : y and held 

hurmle:ss and its past and p resent directors, 

officers, officials , employees, repr_esentntives, agents, 

servants, a ttorneys, successors, heirs, executors, a nd 

administrators, all in their representativ e capacitie~ as 

such, from and against ani and all claims, suits, actions, 

proceedings , damages, expenses, losses, costs, reasonable 

attorneys' a nd experts' fees and disbursements arising out 

of, rel~ting to or resulting frcm the existence, release or 

threat of release of any hazardous substance at or from the 

TOB Landfill. 

Notwithstanding anything herein, this Re lease, 

Indemr.ity and Covenant Not to Sue shall not apply and shall 

not be construed to apply to any action, suit, liability , 

obligation, penalty, demand, or proceeding o f t:rhatever kind 

or nature, pertaining to the aasert~on of a civil toxic tort 

claio and shall not be cvnstrued to ana ~snot intended to 
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effectuate an obligation to indemnify or otherwise to impose 

upon the Town any liability with respect thereto. All 

claims and defenses with respect to such civil toxic tort 

claims are hereby reserved and nothing herein constitutes a 

waiver of such defenses. 

For the purpose of this Re lease, Indemnity and Covenant 

Not to Sue , the term "civil toxic tort claim" shall not 

include claims for investigation, removal, remediation or 

clear.up costs arising out of , relating to or resultir.g from 

the existence, release or threat of release of any hazardous 

substance at or from the TOB Landfill. 

The foregoing indemnities shall be subject to the 

following conditions rrecedent: In the event 

becomes apprised of any claim, proceeding, 

action, suit, liability, fee,. fine, penalty, obligation or 

demand.of any kind (hereinafter "claim11
) within the sccpe c,f 

the aforesuid indemnities, written notice containing 

particulars with respect to the nature , time, place and 

circumstances of the claim shall be given by or =or 

to the Oyster Bay Town Clerk at Tmm Eall, 

Audrey Avenue, Oyster Bay, New York 17771, as seen as 

practicable. _________ shall promptly forward and 

tender to the Town for defense every demand, notice, summons 

or other lega l process received by ____________ 0~ 

its represeutctive. Upon receipt of such notice cf a claim 
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from ---------, the Town shall promptly and in 

writing, by certified mail, return receipt requested, inform 

-------- whether (1) it acknowledges that s~id claim 

is within the scope of the Town's indemnification and 

defense obligations;· (2) it disclaims any cb ligation tc 

defend and indemnify with respect to said claim ; or (J) it 

ac~epts the notice of claim and will provisionally defend 

from and against such claim pending further investigation , 

under a full reservation of the Town 's =ights to disclaim 

upon ten days notice any and all obligat i ons to defend and 

indemnify in the eyent the claim is not within the s cope of 

the Town's indemnification obligations. The Town shall 

retain competent outside counsel, and shall ha~e the 

election to retain investigators and experts and otherwise 

to defend, control, and investigate the de~ense and 

settlement of the claim. ________ shall reasonably 

cooperate with the Town and, upon the Town's request, 

reasonably assist it in the defen~e of the claim and the 

enforcement of any applicable right of contribution er 

indennity against a ny person or organization. The Town 

shall reimburse out-of-pocket expenses incurred by 

in cooperating with the Town and assisting 

it in the defense of the claim. _______ shall not, 

without prior approval of the Town , except at its owr. cost, 

-5-
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voluntarily make any payment, assume anv obligation or incur 

. h f f 1 ' l any expense int e de ense o a c aim. 

In the event does not give notic~, 

tender the defense of a claim, or assist and cooperate as 

hereinabove provided', the Town shall be free of any 

obligation to defend, indemnify or hold harmless with 

respect to any such claim. 

Notwithstanding a nything to the ccntrary hereinabove 

set f orth, the Town s hall not s ettle, comprcmi~e or a bandon 

any claim within the scope o f the Town's indemnification 

obligations without the e~press written consent of 

. , which consent □hall not unreasonably be ---------
withheld. In the event th~t unreasonably 

withholds its written consent to a proposed settlement, 

compromiBe o r abandonment of any s aid claim, the Town shall 

thenceforth be relieved of its defense and indemnification 

obligations with regard to that claim. 2 

1
with respect to the Release, Indemnity and Covenant 

Hot to Sue to be executed an~ delivered by the Town to the 
State, language ~ust be added here to effectuate the terms 
as set forth in Section XXV of the Final Consent Decree 
regarding the Town's indemnification obligations to the 
State. 

2
with respect to the Release, Indemnity and Covenant 

Not to Sue to be executed and delivered by the Town to 
Third-Party Defendants Nassau County and the Vocational and 

(Footnote Continued) 
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l __ _ 

Further notwithstanding anything herein, this Release, 

Indemnity and Covenant Not to Sue shall not apply, and shall 

not be construed to apply to: 

(~) any claim set forth in the complaint filed in 

Town of Oyster Bav v . B& D Cartina Inc . e t al ., U.S. District 

Court for the Eastern District of New York, C.V. 87-4336 

(Mishler , J.) whether such c laim is prosecuted in said court 

or in another forum; 

(b) any claim relating to a failure to pay all or 

P,art of any required or appropriate tipping f e e in 

connection with any use of the TOB Landfill ; or 

(c) any pend ing action or proceeding to revoke a 

carter's license for alleged failure to comply with the 

Town's ordinances or other applicable rules o~ regulations 

in connection with licensing requirements. 

(Footnote Continued) 
Educational Extension Board of Nassau County (VEEB) language 
must be added here to effectuate the terms as set forth in 
Sections XXV and XXVI of the Final Consent Decree regarding 
the Town's obligations to release, indemnify and covenant 
not to sue Nas sau County and VEEB . 

-7-



This Release, Indemnity and Covenant Not to Sue shall 

be construed in accorc.ance with the terms set forth in the 

Final Consent Decree. 

(ACKNOWLEDGMENT) 

-8-
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APPENDIX C 

RELEASE AND COVENANT NOT TO SUE TO BE 
DEE~.EC EXECUTED AND DELIVERED BY THE 
STATE TO EACH CORPORATE DEFENDANT l ~ND 
EACH CONTRIBUTING SETTLING THIRD-PAkTY 
DEFENDANT AND BY THE CORPORATE DEFEN­
DANTS AND SETTLING THIRD-PARTY DEFENDANTS 
TO THE STATE (PURSUA~!T TO SECTION XXVI OF 
THE FINAL CONSENT DECREE) AND TO BE 
EXECUTED. AND DELIVERED BY THE CORPOr~TE 
DEFENDANTS AND SETTLING THIRD-PARTY 
DEFENDANTS TO THE TOWN AND EACH OTHER ----

WHEREAS, the parties to the Final Consent Decree 

governing the settlement of the action entitled State of New 

York v . The Town of Oyster Bav, e t al_, 83 CV 5357 (CPS), 

and its related third-pa=ty actions, have settled said 

action and third-party actions in accordance with the terms 

thereof, 

NOW, THEREFOHE, the undersigned party does hereby and 

for its successors and assigns release, remise, acquit and 

forever discharge and its past ~r.d present 

directors, officers, officials, employees, representatives, 

agents, servants, attorneys, successor5, heirs, executors,. 

and administrators, all in their representative capacities 

as such, from any and all clz:i.ims and demands of whatever 

kind or description, whether at law or ir. equity, including 

those for damages, penalties, fees, fines, disbursements, 

premises, accounts, bills, specialties, rights, debts, dues, 

agreements or sums of money, costs, expenses, losses, 

compensation or remedies, that the undersigned had, now has, 

or that it or its successors and assigns may have in the 



futu;-e against arising out of, relating to 

or resulting from the existence, release or threat of 

release of any hazardous substance at or from Town of Oyster 

Bay tandfill (hereinafter "TOB Landfill"). 

FURTHER, the undersigned party does hereby c ovenant 

with forever to refrain from instituting, 

asserting or pressing against and its past 

and present directors, officers, officials, employers, 

representatives, agents, servants, attorneys, sucessors, 

heirs , executors, and administrators, all in their 

representative capacities. as such, any claim, demand, 

proceeding, litigation, suit, third-party claim, 

cross-claim, cause of action or judicial or administrative 

action of whatever kind or description whether in law or in 

equity , civil or criminal or for c.ama.ges, penal ties, fee:::, 

fines, disbursements, premises, accounts, bills, 

specialties, rights, debts, dues, agreements er sums cf 

money, costs, expenses, losses, compensation or remedies 

arising out of, relating to or resulting from the e::iztence, 

release or threat of release of any hazardous substance at 

or from TOB Landfill. 

Notwithstanding anything herein, this Release and 

Covenant Not to Sue shall not apply and shall not be 

construed to apply to any action, suit, liability, 

cblig•aticn, penalty, demand, or proceeding of ·whatever kind 

or nature, pertaining to the assertion of a civil toxic tort 

claim. All claims and de~enses with respect to such civil 
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toxic tort claims are hereby reserved and nothing herein 

constitutes a waiver o f such defenses. 

For the purpose- of this Release and Covena nt Not to 

Sue, the term "civil toxic tort claim" shall not include 

claims for investigation, removal, remediation o r cleanup 

costs arising out of1 relating to or resulting f rom the 

existence, release o r threat of release of any hazardous 

substance at or from t he TOB La ndfill . 1 

This Re lease a nd Covenant Not to Sue shall b e construed 

in accord a n c e with the t erms set f o rth in the Fina l Consent 

Decree . 

(SIGNATURE AND ACKNOWLEDGMENT) 

1
with respect t o the Release and Covenant t!ot to Sue tc 

be d eemed to have been executed and delivered by the State 
to Third-Party Defendants Nassau County and the Vocational 
and Educational Extension Board of Nassau County (VEEB), and 
with respect t o the Release and Covenant Not to Sue to be 
executed and delivered by Nassau County and VEEB to the 
Town, language must be added here to effectuate the terres as 
set f orth in Se ctions XXV and XXVI of the Final Consent 
Decree regarding the release of Nassau County and VEEB by 
the State and the release of the Town by Nassau County and 
VEEB. 

-3-
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APPENDIX D 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-----------------------------------x 
THE STATE OF NEW YORK, 

Plaintiff, 

-against-

THE TONN OF OYSTER BAY; 
OCCIDENTAL CHEMICAL CORPORATION; 
OCCIDENTAL CHEMICAL HOLDING 
CORPORATION; OCCIDENTAL PETROLEUM 
CORPORJ..TIOH; ?-A.1'.RMON GROUP, INC . ; 
CERRO WIRE & CABLE CORP.; CERRO 
CONDUIT COMPANY; CEROCI': ~HRE AND 
CP~LE GROUP, INC .; THE ROCKBESTOS 
COMPANY; GRUMMAN CORPORATION; ~nd 
GRUMMAN AEROSPACE CORPOPATION, 

Defendants. 

-----------------------------------x 
TOWN OF OYSTER BAY, 

Third-party plaintiff, 

-against-

A.A. & M CARTING SERVICE, INC., 
et al. , 

Third-party defendants. 

-----------------------------------x 
OCCIDENTAL CHEMICAL · CORPORATION 

Third-party plaintiff, 

-against-

A.A. & M CARTING SERVICE INC., 
et al., 

Third-party defendants. 

-----------------------------------x 

83 CIV. 5357 (CPS) 

STIPULATION OF DIS­
MISS.AL H!7H PPEJUDICE 



GRUMMAN CORPORATION AND GRUMMAN 
AEROSPACE CORPORATION, 

Third-Party plaintif=, 

-against- . 

A.A. & M. CARTING SERVICE, INC., 
et al., 

Third-party defendants . 

-----------------------------------x 
MARMON GROUP, INC. , e t al. 

Third-party plaintiff , 

-against-

A.A. & M. CARTING SERVICE, INC., 
et al., 

Third-party defendants. 

-----------------------------------x 
WHEREAS the p~rties to the Final Consent Decree 

governing the settlement of the ab0ve entitled action and 

its related third-party actions have settled said action and 

third-party actions in accordance with the terms thereof, 

IT IS HEREBY STIPULATED AND AGREED, by and betl1een the 

undersigned parties, that the above entitled action and its 

related third-party actions be dismissed in their 

entireties, with prejudice and without costs, as against 

those Corpornte Defendan~s and Third-Party Defendants who 

have fully complied with their respective obligations under 

the Final Consent Decree, as listed in Exhibit A [to be 
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generated at time of execution of the Stipulation]. All 

counterclaims and cross-claims asserted by any of the 

parties in Exhibit A as against any of the undersigned shall 

likewise be dismissed with prejudice and without costs. The 

Court rP.tains jurisdiction over all other parties to this 

action and r e lated third-party actio ns who a re not listert in 

Exhibit A. 

Dated: New Ya rk, new York 
, 1 988 

SO ORDERED: 

U.S.D.J. 

[signa '::ures] 
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APPENDIX E-I 

PARENTS AND SUBSIDIARIES OF 
THE CORPORATE DEFENDANTS 

Occidental Defendant~: 

Occidental Chemical Corporation 
OXY CH Corporation 
Oxy Chemical Corporation 
Occidental Chemical Holding Corporation 
Occidental Petroleum Investnent Co. 
Occidental Petroleum Corporation 
Rubber Corporaticn of America 

Grumman Defendants: 

Grununan Corpcration 
Gruroman Aerosp~cP. Corporation 
Grumman Data Systems Corporation 

r,1armon / Cerro Defendants: 

No additional parents or subsidiaries 

- - - - - - - - - -- ----- - - - - - - - -
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APPENDIX E-III 

GROUP II OF THE SETTLING THIRD­
PARTY DEFENDANTS 

AAA Development Co=p. 
175 Veterans Boulevard 
Massap~qua, N.Y. 11758 

Skyview Graphics, Inc. 
15 East Bethpage Road . 
Plainview, N.Y. 11803 

Otto Pulse 

Joseph Knizak 

Bcos Custom Woodworking co., Inc. Norman Boos 
8000 Skunk Lane 
Cutchogue, N.Y. 1193~ 

Mod-A.-Can, Inc. 
178 Miller Place 
Hicksville, N. Y. 11801 

County Neon Sign Corp . 
163 Dupont 
Plainview, New York 11803 

Geneva P=ecision M~n~fac~uring 
Corp. 
5 Landview Drive 
Dix Rills, New York 11 746 

Millard Prisant, ? res. 

George Schneider 

Rog~r s~ahlin , ?~esident 

Malvese T~actor & James ?. Orr 
I~plement Cc., ~nc. 
530 Old Councry Road 
Hicksvill~, ~ew York 11802 

Ontel Corp. 
1703 Middlesex St~eet 
~owell, Massachusetts 01851 

Jerbran Corpo=acio~ 
5 Beekman .s:::-eet. 
New York, ~ew York 

Datamedic Corp. 
20 Oser Avenue 
Hauppauge, N.Y. 11788 

Pallen Maintenance Co~pany 
916. Crooked Hill Road 
Brentwood, N.Y. 11717 

Ideal .Carbon Paper Corp. 
151 Fairchild Avenue 
Plainview, N.Y. · 11803 

Execu:ive Vice ?resi~ent 

Joh:i E~meric:: 
Vice i?.::-esident 

Gregg Solowiei 
Secretary - 5ranch ~~tors 

Pet4=r Fetterolf 

!)avid L. Palmer 

_ _. 1 · 
~ . .,..spo 1, President 

--- __ __. 



/ 

Harold osrow & Leonard Osro~, 
~ d/b/a Winding Road Realty Co. 

c/o Harold Osrow 
, 569-8 Acorn Street 

Deer Park, N.Y. 11729 

: ,. 

-2-

Harold Osrow, Partner 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
---------------------------------------x 

STATE OF NEW YORK, 

-
Plaintiff, 

- against -

THE TOWN · OF OYSTER BAY tl .tl.i.,a, 

Defendants. 

CV-83-5357 

AMENDMENT TO 
FINAL CONSENT 
DECREE 

---------------------------------------x 

The Final Consent Decree dated September 16, 

1988, is hereby amended as follows: 

An additional paragraph is added to Article XII 

after the conclusion of paragraph numbered 3 on page 20 

and shall read as follows: 

"Monies collected from the Settling 
Third- Party Defendants of Groups I and II in 
payment to the Old Bethpage Landfill Common 
Defense Fund are to be held in escrow and not 
disbursed pending review by the Court of the 
rates and calculations used by the Mangement 
Committee to determine appropriate legal fees." 

Page 15 of Exhibit E-II is amended to delete any 

reference to Ultra Graphics, Inc. as a Group I Settling 

Third-Party Defendant. 

Page 2 of Exhibit E-III is amended to add Ultra 

Graphics, Inc. as a Group II Settling Third-Par t y 

Defendant. 

'5'2 12 619 3622 NE'/IMAN NY ~ 003 
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The Clerk is directed to mail a copy of the 

within to all parties and to annex this Amendment to the 

Final Consent Decree. 

SO ORDERED. 

Dated Brooklyn, New York 

September · 16, 1988 
I • 

United States Di trict Judge 

'0'212 619 3622 '.4j 0 04 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
---------------------------------------X 
STATE OF NEW YORK, 

Plaintiff, 

- against -

THE TOWN OF OYSTER BAY tl ~, 

Defendants . 

--- ·-------------------------------- ---X 

SIFTON, District Judge 

CV-83-5357 

MEMORANDUM 
AND ORDER 

This action was commenced by the State of New 

York on December 8, 1983, under t he Comprehens ive 

Environmerital Response, Compensat i on & Liabil i ty Ac t 

("CERCLA"), 42 u.s.c. §9601, as amended by the Superfund s 

Amendments & Reauthorization Act, Pub . L . 99-499 , 100 

Stat. 1613, and several state statutory a nd c ommon l aw 

causes of action. All causes of action d emand the 

remediation of environmental problems at t he Old Bethpage 

landfill located in the Town of Oyster Bay, New Yo rk. Th e 

State originally sued the Town of Oyster Bay, a s owne r a nd 

operator of the landfill facility, and several corporate 

defendants. The defendants then brought third-party 

actions against approximately 160 other parties. 

Jurisdiction exists under 28 U.S.C . §§1331 and 1345, and 

42 u.s.c. §9613 . 

_ ..., . .... ,.. ~ ..... .... ,.. '"" " " C'IIIV t" '- I V 
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The matter is before the Court for an order 

approving a consent decree agreed to by the plaintiff, all 

defendants, and all third-party defendants listed in 

Appendices E- II and E-III of the decree. The decree 

requires the Town to undertake the remediation of the 

landfill, for the State and the settling parties to 

perform the duties and obligations set forth in the 

decree, and for whatever additional relief the Court deems 

proper. 

Although the affidavit in support of the motion, 

sworn to by Robert L. Osar, Assistant Attorney General, 

states that it is supported by all the settling parties 

and that no opposition has been voiced, the Court rece ived 

on affidavit in partial opposition to the decree fr om 

Jeffrey Levitt, an attorney representing eight t hird-par t y 

defendants who have signed the consent decree.i/ The 

essence of this partial opposition is a request that t he 

Court modify the decree to provide that these object i ng 

parties not be responsible for contribution to a common 

defense fund provided for in the decree to pay f o r ce r ta i n 

legal fees and expenses . 

The following facts are taken f rom the dec ree 

itself and the affidav i t in support of the motion, e xcept 

where noted. 

5'2 12 6 15 ..,ci22 
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As a result of this litigation, the Town and 

State undertook an investigation of the environmental 

problems associated with the landfill, and a remedial 

fea ~ibility study was done. During 1986, the State and 

Town provided data and information developed by the 

remedial investigation to the parties . A case management 

order was approved by the Court in January 1987 providing 

a schedule for the conduct of the litigation . On March 9, 

1987, the parties agreed to adjourn the case management 

order and pursue settlement. In July 1987, a remedia l 

feasibility study recommended a specif i c remediation 

program. The study was delivered to the parties and t he 

public . The remedy that was subsequently selected is set 

forth in a Record of Decision, which was approved by the 

State Department of Environmental Conservation and the 

Federal Environmental Protection Agency in March 1988. 

The Remedial Action Plan is Appendix A to the consent 

decree. 

The settling parties agreed to the final consent 

decree in May 1988, and execution of the decree was 

completed in July 1988. A letter from Robert Osar, dated 

August 8, 1988, states that the defendant Town of Oyste r 

Bay will continue its action against the remaining 

I 
I 
I 
I 
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non-settling third parties. The identities of those 

non-settling parties were submitted to the Court in a 

letter dated August 22 by counsel for the Town. 

A public comment period of 30 days ran from June 

24 to July 25, 1988. Although the affidavit in support 

states that no comments were received, a subsequent letter 

from the State Attorney General's office . indicated that 

one public comment was received, and a response was sent 

to the commentator. The State, by its letter, asserts 

that it does not deem the comment to be a formal objection 

to entry of the consent decree, though it deemed it 

appropriate to notify the Court of the letter's existence. 

The affidavit in support of the motion states 

that the motion is supported by all settling parties and 

entry of the decree is in the public interest. 

DISCUSSION 

While the construction of a consent decree i s 

essentially a matter of contract law, the decree itself 

must be treated as a judicial act. ~ United States v L 

swift & co., 286 u.s. 106 (1932). In United States v. I TT 

continental Bakery co., 420 u.s. 223, 236 n.1 0 (1974 ) , t he 

Supreme Court stated: 

'r)'? l? Rl9 ~622 
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"Consent decrees and orders have attributes both 
of contracts and of judicial decrees or, in this 
case, administrative orders. While they are 
arrived at by negotiation between the parties 
and often admit no violation of law, they are 
motivated by threatened or pending litigation 
and must be approved by the court or adminis­
trative agency," 

The standard of review for approval of a consent 

decree has been described as follows: 

"It is well settled that the function of the 
reviewing court is not to substitute its 
judgment for that of the parties to the decree 
but to assure itself that the terms of the 
decree are fair and adequate and are not 
unlawful, unreasonable, or against public 
policy." 

united states v. Hooker Chemicals & Plastics c o rp •. 540 F. 

Supp. 1067 (W . D.N.Y. 1982). In City of Detroit v, 

Grinnell Corp., 495 F.2d 448 (2d Cir. 1974), the Court of 

Appeals for t he Second Circuit stated: 

"When a District Court exercises its authority 
in approving a settlement offer, it must give 
comprehensive consideration to all relevant 
factors, and yet the settlement hearing must not 
be turned into a trial or a rehearsal of the 
trial. The Court must eschew any rubber stamp 
approval in favor of an independent evaluation, 
yet, at the same time, it must stop short of the 
detailed and thorough investigation that it 
would undertake if it were actually trying the 
case." 

.Id,, at 462 (citation omitted). 

'5'212 619 3622 NE\'IMAN NY '.01009 
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Two cases similar to the case before the Court 

approving settlements requiring the cleanup of complicated 

environmental problems adopted three criteria for 

consideration by a court in its decision to approve a 

proposed settlement agreement. These criteria are 

legality, · fairness, and reasonableness. un ited States v, 

Seymour Recycling corp., 554 F. supp . 1334, 1337 (S.D . 

Ind. 1982); united .states v. conservation Chemical co,, 

628 F. Supp. 391-400-02 (W.D. Mo. (1985). The under lyi ng 

purpose of the Court in making these inquiries is to 

determine whether the decree adequately protects the 

public interest, Seymour. supra, at 1337, and to determine 

the settlement's overall fairness to beneficiaries. 

Citizens for a Better Environment v, Gorsuch, 718 F.2d 117 

(D.C. Cir . . 1983), 

The consent decree proposed here fulfills the 

criteria described above for judicial approval . A review 

of the terms of the decree satisfies the Court that it is 

lawful, fair, adequate, and in the public interest. The 

plan of the decree requires the expeditious cleanup of the 

environmental problems at the Old Bethpage landfill and 

provides a satisfactory solution to the present litiga­

tion. After conducting technical s tud ies , r eviewing 

09/19/ 88 10 : 33 e212 6 19 2622 NEWMAN \JY 
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feasible alternatives, and receiving comment from the 

public, the Town recommended and the State and Federal 

Environment Protection Agency selected a relatively speedy 

and comprehensive cleanup program. Under the terms of the 

decree, the Town will monitor the implementation and 

operation of the Remedial Action Plan, providing the State , 

with detailed quarterly and annual reports. The decree 

advances the purposes of relevant statutes, particularly 

CERCLA, which are concerned with remediation of hazardous 

waste sites. All formal documents required by CERCLA have 

been completed by the State and Town . The burden of the 

costs associated with the program is to be fairly 

distributed among the parties. The cost of the cleanup is 

estimated to be approximately $7,000,000. All responsible 

parties will contribute funds toward the cleanup 

activities. The corporate defendants will bear the bulk 

of the costs for the ground water remediation. Settling 

third-party defendants will contribute a less substantial 

but significant share of these costs . Since the decree 

conditions the Town's issuing of releases, indemnities, 

and covenants not to sue upon the def endants' payment of 

their allocated contributions, the Town will collect t he 

money immediately, enabling it to earn intere sc on t he 

money until it is expended. This interest will offset t he 

Town's portion of the remedial c osts. 

09/19/88 10 : 34 '5'212 619 3622 NE\'/MAN NY q, 01 1 
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The remediation program itself has not been 

challenged. The sole statement of opposition to the 

allocation of costs under the decree was submitted through 

a letter during the perio~ for public comment. This 

opposition expressed the view that local homeowners should 

not be required to pay for the remediation, as household 

garbage attributable to them did not create the ground 

water problem. However, thei Old Bethpage landfill 

contains industrial, commercial and as household waste, 

all of which contributed to the environmental problems at 

the site. If no suit had been brought, the Town and the 

local homeowners could have been responsible for almost 

all of the costs of any required remediation under New 

York State law. As stated, however, the corporate and 

third-party defendants will contribute the bulk of the 

estimated costs of ground water remediation. The recently 

enacted Environmental Quality Bond Act provides state 

taxpayer money to aid in the cleanup of hazardous waste 

sites. Pursuant to this Act, the Town has applied for the 

State to pay 75\ of the cleanup costs not recovered by the 

municipality from insurance and other responsible 

parties. The Town will assume any costs beyond those 

amounts. The provisions governing liability under the 

09/19/ 88 10 :35 '5'212 6 19 3622 NEl'IMAN NY ------ @012 _ _ 
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applicable laws have enabled the Town to recoup most of 

the eventual costs of the required environmental cleanup 

of the landfill. Still, local taxpayers are left to bear 

some responsibility. Under the circumstances of the 

situation, the portion of the total falling to the 

taxpayers is reasonable and necessary. Thus, the overall 

allocation of the costs of the environmental cleanup 

appears well apportioned and fair. Moreover, entry of the 

decree would serve the public interest by implementing a 

well designed, comprehensive response to the environmental 

problems posed by the landftll. 

Eight third-party defendants, all of whom signed 

and consented to the final consent decree, opposed the 

decree in part. Specifically, these third-party 

defendants oppose the provision found in Article XII o f 

the decree requiring all settling third-party defendants 

to pay to the Treasurer of Old Bethpage Landfill Common 

Defense Fund, "all fund allocations attributed to such 

Settling Third-Party Defendant by a date certain, ~o l a ter 

than entry of this Decree, to be noticed in writing by the 

Management Committee." 

09/19/ 88 10:36 'E.'212 619 3622 NEl'IMAN NY '?. 013 



- 10 -

Prior to the time when the signatures to the 

decree were executed by the ·settling parties, the 

Management Committee had determined that third-party 

defendant contributions to the common defense fees would 

be allocated on a ruu. capita basis. The Management 

committee was empowered to make this decision pursuant to 

the provisions of the common defense group agreement. The 

dollar amount of the Q.e.I. capita contribution was fixed by 

vote at a meeting during the period of settlement 

negotiations which counsel for the parties in partial 

opposition to the decree attended. The settling 

third-party defendants were further notified by letter 

that contribution to the fund was a prerequisite to 

participation in the settlement and indeed to approval of 

the final consent decree. Thus, it was clearly set forth 

at the time the opposing third-party defendants signed the 

decree that such signature and participation would commit 

them to payment of a :ruu. capita allo 3tion to the common 

defense fund. 

One of the eight opposing third-party defendants 

had signed an initial agreement to participate in the 

common defense group fund. Although there was a provision 

in the defense group agreement drafted in April 1986 

1"1 014 
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I 
permitting withdrawal from the agreement if such request 

was submitted in writing, the one party opposing the final 
I 

decree which had previously ~onsented to participation in 

the group never sought to withdraw from the agreement. 

Nonetheless, this third-party defendant seeks to avoid 

i • 
contribution to the fund on the ground that up until it 

signed the decree it had not : utilized the Management or 
I 

Settlement Committees' settlement efforts but rather, had 
I 

pursued settlement negotiations with the Town on its own . 

The other seven third-party defendants, who did not 

execute the original agreement, also contend that t hey did 

not benefit from the work of the common defense group. 

These third-party defendants, however, all had 

the option, when faced with participation in the final 

consent decree, not to sign it. Having signed the decree 

they now enjoy the fruits of the Management and Settlement 

Committees' labor. Plainly, all signatories are 

beneficiaries of the work the committees performed i n 
I 

arriving at a document acceptable to all parties. The 

settling third-party defendants should not be unjust l y 
! 

enriched at the expense of the remaining third-party 

defendants. With respect to !compensation of lead or 
I 

liaison counsel in multi - party litigation, The Manu a l fo r 
I 

Complex Litigation, Second §20.223 (1985) states: 

09/19/88 10 :39 '5'212 6 19 3622 NEWMAN NY ~ 015 
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"In fairness, expenses incurred and fees earned 
by special counsel and committees should not be 
borne solely by their own clients, but rather 
should be shared equitably by all benefiting 
from their services and relieved from similar 
obligations. If possible, the terms and 
procedures for payment should be established by 
agreement among counsel. If a consensus cannot 
be reached, however, the judge has the power and 
duty to order fair reimbursement and 
compensation," 

Equity requires that all the third-party 

defendants who signed .the decree should be subject to 

payment of their fair allocation to the common defense 

group fund. Since the fees and expenses involved are 

those for which each client would have had to pay separate 

counsel and are not large, m capita payment seems 

appropriate. 

Having examined and reso lved the i ssues raised in 

opposition to the decree, this Court app roves the final 

consent decree as fair and reasonable subject only to 

judicial review of compensation sough t by attorneys out of 

the common defense fund. Monies collected pu rs uant to 

Article XII, therefore, should not be disbursed but should 

be held in escrow until the issue of reasonableness of the 

legal fees and expenses is determined. 

09/19/ 88 10 :40 '8'212 619 3622 --
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The Clerk is 

within to a l l parties. 

I 
directed to mail a copy o f the 

Dated 

I 
SO ORDERED. I 

Brooklyn, New York 

September l ,:,. , 19aal 

United States District Judge 

09/ 19/88 10:41 1\'?1 ?. n\9 ~s22 NEWMAN , ., (d.]017 
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I 

I 
FOOTNOTE 

1 The affidavit in opposit±on states there is an error 
in the consent decree to the effect that one party, 
Ultra Graphics, Inc., was placed in Group I of the 
third-party defendants rather than Group II , where it 
belongs. There is apparently no dispute about this, 
and the decree has been modified accordingly. 



APPENDIX 3 

CAPPING & CLOSURE AT THE OLD BETHPAGE LANDFILL 

PROJECT SCHEDULE 

HOf?ILIZE 

c 01---1 'o-nz. uc:.-r 
12.ET"AI NI NC;i <oTF2UGTUl2E.':> 

HAUL f PLACE 

CLEAN rlLL 

HAUL * f'LAC E 

10" CLAY 

Cot--l '$Tl2..UCT 

D~IJ....J¼E: ':>Y<oTEH 

PL-AC.E C:i!ZOWI t--Jq 

l-11:=DI UH 

1940 

t--loTE.: t-Jo l,(.JEATl-H::.12 e>I<'.- OP~RATloi-JAL. DELAY'S H~VE:. B>EE~ C..o~SIDE:!<-ED 

ACTUAL- -SEEDIIJC:i WILL Be L1rl1TE.D 1 0 'bf~ll--1.C::i t FALL SE:A'oO WS 



APPEtlllX 4 

Capping and Closure at the Old Bethpage Landfill 
Cost Estimate* 

Item 

Clean Fill 

Clay 

Gr™ ing Medium 

Hydroseeding 

Gabion 

3/4" Crushed Stone 
(Multi Purpose Benches) 

Gabion Mattresses 
(Drai nage Chutes) 

Quantity 

250,000 C. Y. 

62,000 C. Y. 

42,000 C. Y. 

105,000 S. Y. 

760 L.F. 

3,000 C. Y. 

1,400 S.Y. 

Unit Price Cost 

$10.15/CY $2,537,500 

25.5/CY 1,581,000 

12.25/CY 514,500 

3.75/SY 393,750 

560/LF 425,600 

31/CY 93,000 

32/SY 44,800 

Testing 100,000 

TOTAL COST 5,690,150 

SAY $5,700,000 

* Detail cost estimate wi l l be submitted with the contract drawings and 
specifications. Exact cost wi ll be submitted upon receipt of bids. 




