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SUMMARY RECORD OF THE FIFTY-SECOND MERT TG
held on Monday, 13 July 1970, at 5.55 p.i.

Acting Chairman: lir, MOVChAN Secrctary of the Committee

OPENING OF THE SESSION (item 1 of the provisional agenda)

The ACTING CHATRMAN welconied the participants on behalf of the Secretary-
General of the United Nations and conveyed the Secrctary-General's cordial wishes for
the success of the session,

In its resolution 2549 (XXIV) of 12 Decenber 1969, thc Gencral Assembly, had noted
the progress made by the Special Comittec as reflected in its report on its 1969 session1
and, in view of the urgency of defining aggression and the desirability of achieving
that objective, if possible, by the twenty-fifth anniversary of the United Nations, had
decided that the Committee should resune its work, in accordance with Assenbly
resolution 2330 (XXII) of 18 December 1967. The Cormitteec night usefully be guided by
the views expressed in the Sixth Cormittee's debate on its report at the twenty-fourth
session of the General Assembly.g/ de wished the Cornittce success in its deliberations
and assured its membérs hat the Secretariat would give it every possible assistance.

As further unofficial consultations were nceccssary beforc the Committee could proceed
Qith the election of its officers, he suggested that the neeting should be adjourned.

It was so decided.

The neeting rose at & p.n.

s s e .- m—

1/ Official Records of the Genecral Assembly, Twenty-fourth Session, Supplement
No. 20 (&/7620).

2/ Ibid., Twenty-fourth Session, Sixth Cormmittec, 1064th to 1070th meetings.

-
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SUMMARY RECORD-OF THE FIFTY--THIRD MEETING
held on Tuesday, 14 July 1970 at 4.20 p.m,

Acting Chairmsn: Mr. MOVCHAN Secretary of the
Cormittec
Shairman: Mr. FAKHREDDINE Sudan

ELECTION OF OFFICERS (item 2 of the provisional agenda)
The ACTING CHATRMAN invited the Committee 4o elect its officers. He called

for nominations for the office of Ch:irman.

L4

e, ALCIVAR (Ecuador) nominated iir., Fakhreddine (Sudan), who had been a very
successful Chalrman at the Committee!s 1969 session. He hoped that his candidacy

would receive unaninous suppors,

delegation's warm support for the candidacy of the representative of Sudan. Its sole
reservation related not to that representative, for whom it had a great respect and
admiration, but to the principle of the rotation of offices among geographical groups.
It regretted that that principle could not be applied in the present instance, but was
gratilied that 1t would nevertheless be possible to elect so able and distinguished a
representative as Chairman.

Mr. STEEL (United Kingdom) seid his delegation welcomed the candidacy of the
revresentative of Sudan. It nevertheless thought it necessary and desirable to place
it formally on record that the United Kingdonm attached great importance to the
principle of the rotation of the chairmanship of the subordinate organs of the General
Assembly, and, had there been another candidate for the post, it would have felt obliged
to vote for him in the interests of that principle.  That question did not, however,
arise and he wished to make it clear that his delepation had every confidence in the
impartiality, integrity and competence of the representutive of Sudan.

Mr, Polireddine {Sudan) was clected Chairman by acclanetion and took the Chair.

Ihe CHATRMAN thanked the members of the Commitiee for his election.  As far
as the principle of rotation of offices was concerned, he thought that there might be
something to be said for the principle of continuity in the casc of the Special
Committec.,

He invited nominations for the three offices of Vice-Chairman.

Vir, NJOTOWIJONO (Indcnesia) nomineted Mr. Rossides (Cyprus).
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lir. CHAUMONT (France) and Jr. EL REEDY (United Arab Republic) seconded the

nomination.
Mr. Rossides (Gyprus) was elected Vice-Chairman by acclamation,
Mr. YASSEEN (Iraq) nominated kMr. Alcivar (Ecusdor).
My, SEPULVEDA (Mexico) and kr. ROSSIDES (Cyprus) seconded the nomination.
Mr, AlcIvar (Ecuador) was elected Vice-Chairman by acclamation.
Mr. KOLESNIK (Union of Soviet Socialist Republics) nominated Mr. Badesco
(Romania).
Mr, KOULICHEV (Bulgaria) and i, YASSEEN (Iraq) seconded the nomination.

Mr., Badesco (Romania) was elccted Vice-Cheirman by acslamation.

The CHAIRMIN invited nominations for the office of Rapporteur.
Mr, CAPOTORTI (Italy) nominated Mr. Ofstad (lorway).
Mr. SCHWEBEL (United States of Americza) seconded thc nomination.
Mr. Ofstad (Norway) was elected Rapporteur by acclamation.
ADOPTION OF THE 4iGENDA (item 3 of the provisional agenda) (4L/AC.134/L.21).
The agenda (4/iC.134/1.21) was adopted.

The meeting rose at 4.50 n.m.
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SUMMARY RACCAD CF Tad FIRTY-FOURTH MERTING
held on lednesday, 15 July 1970, =t 10.30 a.n.
Chairman: I, FadHRZEQDTES Sudan
ORGANIZATION CF WORK (agenda item 4)
The CHAIRAN reminded the Committee that at its 37th meeting on 18 March 1969

it had set up a working grouy of the whole, vhich on 20 liarch 1949 had defined the

procedure that it intended to follow, as reproduced in annex I to the Special Committee's
report on its 1969 session (4/7520). He took it that the Committee wished to continue

to follow that procedure.

lir, SCHWABEL (United States of America) pointed out that at its 1969 session
tue bpeci- Cornmittee had not been able to hold more than = preliminary discussion on
the six-rover draft (£/AC.134/L.17 and :dd.1); the sponsors of that draft wished that
debate to continue, so that they could hear the views of other Committee members on
their procosals.

On the matter of procedure, his delegation Zicd not think that the Committee should
concentrate on one draft or another., It would be preferable to identify the substantive
issues, noting how the, were treated in the different drafts, and to see vhether there
Jas or wvas 1ot agreement, or any possibility of agreement, on those concepts., After
that preliminary staye had been completed, the Committee could tske a concrete decision
on procedure. iis delegation's preference was for a committee of the whole, which had
the advantage of allowin: every representative to make his vieus knoun., On the other
hand, where it was a cuestion of trying to negotiate =agreement or to bring views closer
together on a specific point, the Committee should set up a working group consisting of
one third or one half of its members. His delegation also favoured informal discussion,
which could make it easier to arrive at a tevt satisfactory to all concerned.

Mr. ALlLud (Syria) said that, vhile his delegation approved of the procedure
adopted at the 1969 session, it wished tie épecial Committee to explore the points on
which no agreement had been reached to far. dis delegation attached importance to the
geographically representative character of the Special Committee, and believed that
feature should be reflected in the composition of the working group., In view of the
difficulty of achieving that result, it would be preferable that the working group

siiould be open to all members rather than limited to aalf or one third of the Commitiee's
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membership, as suggested by the United States representative. His delegation was not
against further discussion of the si-Fower draft, provided that a definite date was
set for closing the debate., The Committee would benefit from making use of the
comparative tables dravm up by the Secretariat when seeking to arrive at a true
assessment of the various elements of the existing drafts and of any new drafts
submitted; but the Committee should not lose sight of the fact that the end-objective
of its work should be the drafting of a defiyiﬁion.

Mir. CHAUIMONT (France) shared the United States representative's desire that

the six~Power draft should be discussed, vecause it was important to know the Special
Committee's opinion of that text. That did not exclude the possibility of discussing
the other drafts during the debate.

His delegationlfelt that the procedure used previously hoc failed, with the result
of slowing doun the cebate. The procedure defined by the‘wdrking group of the whole
at the 1969 session had outlived its usefulness, and the Committee should now try to
reach agreement on a definition., His delegation thought that the re-establishment of
the working grcup of the whole would only hold back the progress of the work.

tir. CAPOTORTI (Ite~ly) endorsed the viewr of ti.e United States and French

representatives that the Special Committee should discuss the six-~ower draft in gfeater
depth; vThat araft tock its place alongside the other drafts, =ncd its consideration
could be included in a general discussion on all tihe tests submitted vhich had not been
withdrawn. It appeared that the texts before the Com ittee were the thirteen~fover
proposal (A/AC.234/L.16 and :dd.1l and 2), tue proposal by the USSR (A/AC.13/4/L.12) and
the six-rower draft. It seemed to him that the Committee would derive no benefit from
followihg the procedure laid ¢ovmn in annex I to its report on the 1969 session. There
should be a discussion on concepts prior to a discussion of te:ts. It would not be
really helpful to establish a smaller group unless formal proposals could be submitted
to it, and the group wvould have to be in continuous contact witir tne Committee itself,
reporting to it at all times.

Mr, BAYONA (Colombia) said he did not oppose a further discussion of the
six-Power draft, proviced that the duration of the debate was fixed. Hdis delegétion
appreciated the Syrian delegation's concern to keep tie working group broadly

representative geographically. If the Committee decided to establish a working group,
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it vas important that all members should have 2ccess to it. His delegation would like
the Secretariat to pursue the comparative study of the different drafts, including the
six~rover draft. The Committee sihould leave it to the Chairman to establish a drafting
group when the need arose.

ir. ROSSIDES (Cyprus) considered that the recuest nade by severai delegations,

to wie effect that discussion on the six=Iover drarft should be reopened, was reasonable;
the Committee had not been able to consider the draft in deptn at its 3969 session.

It would be helpful to hear the opiznions of all Comritiee maubers on that draft, as on
tie others. The fact that for the first time a draft had been submitted by countries
wiich had alvays maintained that it was neither possible nor desirable to define
aggression showec a welcome change of attitude, attributable to the constructive
discussions in the Committee., His delegation welcomed that new spirit ancd hoped that
it vould be maintained, so that the Committee could arrive at a definition that
satisfied all concerned., It would be the Commitiee's best way of contributing to the
success of the twenty-fifth anniversary of the Unitea Nations. His delegation did not
see the necessity of re-establishing a working group: if it were a group of the whole,
it would be merely an informa2l recepitulation of the Committee's debates and that
would slowv down the vork.

lir. WJOTOWIJCHO (Indonesia) concurred with the procedure suggested by the

Chairman. A working group of the vhole should be estaolished for the purpose of
holding constructive discussions on the texts submitted, since the store of general
debate was now past. loreover, it was not excluded trat the working group would be
led to study new proposals. That principle having been accepted, tie nost important
issue for decision was the procedure to be followed by the working group; in that
connexion, he thought that the working group should not meet every day, and that
informal consultations should take place betveen meetings.

Mr. ALCIVAR (Ecuacdor) recognized the fairness of letting all delegations
state thelr position on the six-Powver draft., He wondered whether it was not premature
to discuss the establishment of 2 working group st that stage; it would be wiser to
vait until the followin; week, ~nd meanvhile to devole the morning meetings to the
consideration of the six-Pouver araft and the other diafts submitted to tiie Conmittee
and to keep the afternoons free for informal contacts between delegations; by the end
of the week, the Committee would be in a better vosition to decide what procedure to

acopt,
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ir, VALEQ: (Spain) said that the Committee was in no way compelled to follow
the procedure adopted at its previous session; but he thought it was too early to
decide on a procedure for the present session. Since all Committee members were agreed
that the work should start with a general discussion, it weuld be best to begin by
determining the points on which therc was concordance between the drafts, which would
give the Committee time to consider whether to set up a working group of tne whole, or
perhaps smaller working groups, according to the nature of the problems outstanding.
He also favoured setiing - definite cdate for ending the general discussion. Finally,
the Secretariat should issue a comparative table of the drafts still. before the Committee

vir, EL REEDY (United Arab Republic) said that the discussion which had just

taken place showed that opinions differed on the advisability of establishing a working

group, on what form tinat group should take and, finally, on the guestion of a general
debate, He thought that there should be a limited general debate, and that the Chairman
should be asked to consult the various groups in order to reach a general consensus on
the guestion whether a working group should be established and on vhat form such a group
should take. Finnlly, he wished to know the exact intentions of the sponsors of thne
six~-Power draft: did they wish to euplain the text further, or did they feel that they
had oclready explained it sufficiently at the previous session? On the reply to that
question would depend the attitude which his delegation would adopt in the general debate

Mr. CHKHIKVADZE (Union 6f Soviet Socialist Hepublics) said that, like most of

the non-aligned countries, the UbSR and the other socialist countries were determined
to arrive at a definmition of aggrsssion. Now new difficulties were arising as to what
working method should be acdopted; for its nart, his delegation was prepared to accept
any metnoa of work that would enable the Committee to achieve its assigned objective.
at the previous session, six countries which had up till then doubted the possibility
and desirability of defining aggression had presented a draft at a very late date; that
new development should not lead the Committee to re-embark on 2 general debate which
might last so long that the session would come to an end without any progress being
recorded. His delegation was therefore convinced that at the present stage discussions
should be based on the results alread, obtained; some points of agreement had already
been identified and it was now important to go a step further by widening the area of
agreement. There should be no question of accepting any proposal that would divide the

Comuittee's work into three stages, namely, a general debate, identification of the
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basic questions and the establisiment of 2 working group, because that would delay the
Gefinition of aggression indefinitely. His delegation suggested that to satisfy the
sponsors of the six-Pover draft the Comsittee should start on the basis of the results
already obtained and proceed by studying the proposals, including the six-Power draft,
side by side. It was also uvorth noting that several delegations, including his own,
had already spoken on the six-fover draft; accordingly, there could be no question of
the text being introduced again by its sponsors. His delegation was not opposed to the
establishnent of a working group of the whole, as suggested by the Chairman, but felt
that the Committee should not lose itself in generalities. Finally, he ‘rished to
re-emphasize chat his delegation vas participating in the Committee's work with a
specific intention, that of defining aggression by finding an area of agreement with
the delegations vhich shared that intention; its only opponents were those who sought
Yo complicate the Committee's task.

ur. JELIC (Yugoslavia) considered it premature at that stage to discuss the
question of setting up a working group. iurthermore, the teirms of reference of such a
group vwould have to be discussed. OCnly when tne Committee's work had progressed
sufficiently and unen it could see what to expect of a working group would it be =able
to decide upon the terms of reference and composition of such a group.

lir. BL SHrIK (Sudan) admitted that the six-Power draft had not been examined
in as nuch detail as the other texts before the Committee, but he recalied that the
debates which had taken place since the establishment of the Committee in 1967 were
regarded as having fully dealt vith all the general aspects of tne matter. The six-
Forrer draft had, moreover, been ccimented upon by several delegations, including that
of Sudan, The general discussion anc acceptance of the method already adopted at the
previous session teemed to him to be very closely connected. In fact, should the
Conmittec accept that method, the siw-Power draft would be examined article by article
as had been tiie case vith other drafts.

Mir. BILGE (Turkey) considered that the Committee's work during the current
session fell into three stages: firstly, the Committee had to study the six-Power
draft, for it was nccessary to examine all drafts on an equgl footing and the delay in
submitting that te:t in no vay justified discrimination, Such an examination ought not
to hinder the Committee's work, since it would teke but little time and no delegation

vas any longer opposed to = definition of aggression. The Committes should then compare
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the thres wroposals with the nain object of harmonizing them. Lastly, if the result of
that effort appeered conclusive, that is to say, if agreement werc reached on 2 text
acceptable to the majorivy oi the wembers of the Committee, then it could set up a
drafting comnittee responsible for nreparing the definition,

ie, CLARK (Canada) felt, as did the reoresentative of Icuador, that the
Cormmittee should meet only in the mornings, Zeaving the afterncons until the end of the
follauing wveek for unofiieinal contacts,

dis delegetion, vhich wa:s one of the sponsors of the six-Power draft, wished to be

more fully informed of the views of the members of the Committee on that draft. On
tae cbier hand, the sponscrs of ine draft could give further clarifications.

sir. ROULTCHIN (Bulgwsria) atbached great importance to the cuestion of
organizing the Committee's work., The Committee had, during its first two sessions,
peds sowe positive and encouraging contributions to the guestion of defining aggression.
There was now 2 consensus both on the scope of the definition and on the principles
veon sMilen it should be based, as the existence of the USSR draft and that of the
cuivieen Puwers Lore witress, He was not opposed to continuing the ezamination of the
ciw Fewor dralt, especially as the General Assembly had, in the third paragraph of the
orecicle to resolution 2549 (UXIV) specified that the Committee had not been able to

coiete Bue exemination of the drafis pefore it., The sii-Power draft had undergone a

zrelipinary examination at the end of the 1969 session, and in the Sixth Committee some
Ron doloeations hed ewpresscd thelr point of view. 4 closing date should be set for the

renednisr of Jhe discussion. I a working group was to be set up, ic should be open to

e, wIiony (Giiena) supoeortec the vievs of the representative of iicuador, who

Q& baon cecondsd by tho representative of Canada. The fact that there had been a delsy

19

proiertioy the gix-Pover draft was no reason for not examining it in detail. As

uitn ohuor orafia, it chouwld |

¥
0

> the subject of a ;jeneral discussion, after uvhich a
Limitod group mizgh® nossibly bz oset up.

Tne CHATRMAY vaic that his oreference for the methiod adopted by the working
groun 2t the 1959 session resved on the fact that it nad apneared to him to be generally
acces e Lh was, hovever, noceible that it vas not tihe most efficient method and tuat

it wight involve a vaste ¢f time. There would not seem to have been agreement on that

poant, o very clezr criticimas hed been levelled at the notion of a limited working

TN
orcun,
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Before deciding whether a general discussion was called for, it was nscessary to
clarify what was meant.by that term. It had been said that the discussion should not
involve new presentations, as that had alreacy been aone, but tnat it should concentrate
on texts already submitted. He felt that such a discussion shouid take place in plenary
and not in a working group. If a limit had to be fixed, five meebings should be the
maxdmumn,

. The Committee had three drafts before it and the Secretariat should bring up to
date the comparative table of proposals and written amendments (4/4C.134/L.15).

vir. ROSSID&S (Cyprus) was not greatly in favour of setting up a working group

if it was to resemble that set up at theAl969 session, which had made littie progress.
According to the report oif that working group (4/7620, annex I), its terms of reference
had been considerably restricted owing to reservations expressed by a certain number of
representatives to the effect that no decision taken by the working group could prejudicé
their position when it came to the final adoption of the provisions under discussion
vith a view to including them in a definition of aggression.

The Committee had obtained some excellent results at its 1968 session. It had,
in fact, acted essentially as a working groun, It would be most unfortunate if the
Comnmittee were to lose itself in fruitless discussions just when there was a particular
need to define aggression. - ' ‘

Moreover, when the Bureau of the General Assembly had prepared the agenda for the
General Assembly in 1968, the Secretary-General had suggested that as no definition of
aggression had yet been achieved, an item on the Code of Offences against the Peace and
Security of Mankind and on internationsl criminal jurisdictibn could te inciuded in the
agenda. But the Bureau had voted unanimously - including all tle permanent members of
the Security Council - in favour of waiting to do so until a definition of aggression
had been made.

He was in favour of devotinrg the morning meetings to a general discussion dnd
reserving the afternoons for unofficial contacts in a spirit of uutual understanding.

The- Special Committees had, in 1969, agreed that it would be advisable to limit the
definition of aggression to that of armed aggression, It had yet to be decided whether
that definition would cover both direect snd indirect arried aggression. The Committee

could for the time being limit itself to defining direct aggression.
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The Comnittee shoulc continue vith its discussion as if it were 2 working group,
avoiding as far as possible the reconsideration of positions already.declaored. He
proposed that the discussion, concentratins on the three drafts, should be opened while
uncfficial discussions were neld concurrently.

ir. WIREDU (Ghana) pointed out that iv was difficult at that stage to pass an
opinion on the advisability of a working group. The guestion of creating a more limited
group would not arise until the Committee had examined the drafts, But the subject of
the discussion had first to be defined.

Mr, BAYOilA (Colombia) referring to the time-limit proposed by the Chairman,
suggested that during the general discussion of various drafts, stress should be laid
on the six~Power draft. The unofficial contacts which members of the Committee would
be concurrently making during the afternoons would later allow them to decide how the
work sioulda continue.

tir. ALLAF (Syria) felt that it was not too early to decide upon the creation
of a working group. That matter arose directly from agenda item 4.

He considerec that the Committee was in itself a working group, composed of 35
menmbers, in accordance Qith the wishes of the General Assembly. He was opposed to the
idea of a limited working group wnich would not be open to all delegations.

The meagre results achieved by the working group established during the preceding
session could be explained by the fact that its main task had been to seek an area of
agreement. That stage was now past, and a true definition of aggression, not a list
of points of agreement, had to be communicated to the General Assembly.

L distinction should be made Letveen the idea of a."working group" and that of a
"drafting group”. & working group tried to reacii o consensus, wvhereas a drafting, group
only intervened once the consensus has been reached in order to put it into concrete
form, |

Referring to the suggestion made by the representative of Lcuador that the
afternoons should be devoted to unoflicial consultations, he felt that that should not
begin until. later, when therc vas come genuine matter for unofficial discussion. He
suggested that two meetings 2 day should continue, in order to conclude the limited
discusscion, after which a working group could be convened. He hoped that, contrary to
the indications of some representatives, the discussion would not be limited to the

si:=~FPower creft.
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Mr, CHKHIKVADZE (Union of Soviet Socialist Republics) seconded the proposals
made by the Chairman with regard to the organmization of work and the bringing up to

date of the’ comparative table. He understood that no decision had been taken on the
creation of a working group. The Chairman might pcssibly coasult the representatives
in order to submit a proposal on the establishnent of such a group after the general
discussion., His delegation considered that the working group should be open to all
delegations.

Mr. SCHWEBIL (United States of America) accepted the Chairman's proposals.

He would nevertheless prefer the Comittee to hold only one meeting a day, in order
that the representatives might have time to prepare their speeches. He was also in
favour of a general discussion and considered that the comperative table of proposals
should be brought up to date. On the other hand, the advantages of a working group
over a plenary Committee were offset by the fisk that the results obtained by a working
group open to all delegations might not be as constructive as those emerging from a
limited group. He was in agreement with those representatives who wished to settle the
matter of creating a working group at a later date.

The CHAIRMAN noted that most members of the Conmittee were agreed that five.
meetings should be devoted to examining the three draft proposals, accepting the

interpretation that the representative of Italy had put on such an examination.

It was so decided.
The CHATRMAN proposed that the Secretariat be asked to prepare a new

comparative table of the proposals before the Committee.

It was so decided.
The CHAIRMAN called upon the members of the Committee to study the proposal
of the representative of Cyprus that the meetings of the Committee should be considered

as meetings of a working group. He suggested that the matter of holding meetings in

the morning only be left open for the time being.

The meeting rose at 12.50 p.m.
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SUMMARY RECORD OF THE FIFTY-FIFTH MEETING
held on Thursday, 16 July 1970, at 10.15 a.m.
Chairman: Mr. FAKHREDDINE Sudan
CONSIDERATION OF THE QUESTION QF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS

2330 (XXII), 2420 (XXIII) AND 2549 (XXIV) (agenda itcm 5) (4/7620; A/4C.134/L.12,
A/AC.134/L.16 and 4dd.1 and 2, 4/AC.134/L.17 and Add.1)

Mr, STEEL (United Kingdom) recalled that the Committee had decided not to
re-open the question of the purpose to be served by a definition of aggression. His
delegation had on several occasions expressed doubts, which had not subsequently been
wholly’dispelled, regarding the wisdom of defining aggression, for it waes afraid that
the work of thc United Nations organs dealing with peace and security might thereby be
made more difficult. Since, however, many delegations held the opposite view, his ‘
delegation had joined with others at the 1969 session in submitting a draft definition
which'sought to avoid the pitfalls that were to be foreseen.

He considercd that there were three fundamental conditions which any definition
rust satisfy to fulfil its purpose.

First of all, the definition must have regard t» the special role which the
United Nations Charter gave to the Sccurity Ccuncil. Under the Charter, it was for the
Security Council to deternminc whether or not an act of aggression had been cormitted.
The definition of aggression could not in any way circumscribe or take away that function
of the Security Council. It would even be dangercus to use a forn of words which might
suggest that such was the Committce‘s intcntion. The definition which the Committee
preparcd should serve as a guide to the Security Council in deciding, in the light of
the particular circunstances of each case, whether an act of aggression existed »r not.

The notion of priority, or, in other words, the criterion, who had been the first
to commit some particular act, had been discussed at length. The United Kingdom
delcgation recognized the importance of that criterion, but it was not the solc and
deternining onc. The reason why a certain act had been cormitted nust also be
considered; for the definition of aggrossion would be of little value to the Security
Council if it did nct take account of theéﬂemant of intention.

To be really useful to the Security Council, the definition of aggression rmust
be couched in terms covering all the situations which could arise in practice. In
the six-Powcr draft, refercnce was made to acts committed by or against “political
entities" other than Statcs. That phrasc had been criticized, and his delczation

was prepared to consider any suggestion for improving it. The condition that the
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definition of aggression must be of practical use to the Security Council meant that
the definition would have to win the ungrudging support of the international coumunity
and of thc Security Council itself, including all the permanent nembers. It therefore
followed that thce definition would have to be adopted by the previous unconstraincd
assent of the nembers of the Cormittco.

The second condition was that the definition must be consistent with the Charter.
That was obvious, but the Cormittee would have to be alert to the denger of adopting
forms of words which could beconstrued as dorogating from the Charter or going beyond it.
Nor rust the definition purport to proscribe any activity which, under the Charter, was
a legitimate activity, or seck to place any restrictions on such an activity that were
not envisaged by the Charter. An example was the exercise of the inherent right of
self-defence. The six-Power draft conformed faithfully to that second condition.

The third condition would confine the definition to the essential attributes of
aggression without introducing extrancous concepts, such as werc found in sone proposed
definitions, decaling, for instance, with the consequences of aggression. Digressions
of that nature were unnecessary and even harnful. They might slow down the Committce's
work and by distorting the definition reduce its cffectiveness.

Another concept extranzous to the definition was the principle of self-deternination
That was an inportent principle, but it should be treated in a different context. Care
was alsp nceded on the question of self-defonce, which the six-Power draft carefully
avoided defining, although niaking the nccessary rescrvation.

The siz-Power draft mct each of. the speaker's threce conditions. His delegation
was prepared to agrce to improvenments in the draft in the light of the comments which
had already becn made and of those which wzuld be madc in further discussion.

Unlike the USSR and *thirtecn-Power drafts, the six-Power draft did not at present
contain any preanble. That was not becausc the sponsors of the six-Power draft werc
opposed to a preamble; they had just preferrcd to concentrate first on the esscntial
elements of the definition itself. It might at the présent stage be convenient for the
Committee to have before it a draft of a prcemble, 2nd the sponsors of the six-Power
draft had preparcd a draft preanmble which the Secretariat would circulate shortly. The
text of the dreft preamble had a great deal in cormon with the preambles to the other two
draft definitions. ’

He had no illusions about the difficulty of the task that lay before the Committee.

If, however, the members of the Committee adopted an attitude of understanding and
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good faith, it might be'poss§ble in the end to produce a substantial measure of agreement.
It was encouraging that the Committee had so far refrained fronm entangling itself in
sterile charges and countercharges relating to particular cases. For the first time a
Spscial Committee on the Question of Defining Aggression had before it a number of drafts
.reflecting all the different points of view of the Committee”members. His delegation
would make every effort to cnable the Committee to produce a definition which wouid enjoy
a wide measure of agrecment and be really practical. It was to Be hoped that when the
present session was over, the Committee would demonstrate that States could work
effectively together, whatever the diffcrences in ﬁhei: opiniéns and however formidabié
their task. |

Mr. CAPOTORTI (Italy), reviewing the results obtained, recalled that tho

Special Committee had approved the text of five paragraphs of the preamble; that result
was of some importance, as the preamble held the key to the interpretation of the text. ‘
It had beén decided, for example, to include the fifth paragraph of the preamble to the i
USSR proposal, as amended, and the sixth paragraph of the preamble to the thirteen-Power
proposal, which substantially reproduced, respectively, Article 1, paragraph 1, and
Article 2, paragraph 3, of the Charter. Thqse_decisions reflected a concern to renain
faithful to both the letter and the spirit of tﬁe Charter, and that was important, in
view of the impossibility of indirectly modifyiﬁg iﬁs balance. The same concern to
respect the Charter was also basic in.fhe six-Power proposzl, which began with the words
"Under the Charter of the United Nations™. The obligation to abstain fronm aggréssion
was thus placed within the context of tho obligation to settle disputes by peaccful
means, to takc ncasures for the prevention of threats to the pcace and to refrain from
any threat to the peace (Article 1, paragraph 1, of the Charter). That reminder of
Article 1, paragraph 1, of the Charter implied recognition of the necd for effective
collective ncasures; the underlying idea was that the sccurity systen of the United
Nations should be strengthened, that rules of conduct were not cnough and that the
organizational rules should be improved. The inclusion of the fifth paragraph of the
USSR proposal, as amended on the proposal of the French represcntative, amounted to a
reminder of the provisions of Article 39 of the Charter. It was a way of recognizing
the responsibility of the Security Council and the discretionary character of its dction,
for the Council could choosc not only’between rccormendations and decisions, but also

between two determinations - breach of the pecace and act of aggrossion. A sinilar
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concern underlay paragraph I and £he beginning of paragraph II of the six~-Power proposal,
The functions and powers of the Security Council were also recognized in the other
proposals, especially in paragraphs 2 and 3 of the USSR proposal, and in paragraph 5
of the thirteen-Power proposal.

It had also. been decided to include the seventh paragraph of the preamble to the
USSR proposal, which marked an agreement in principle on the dual utility of the
definition - to States on the one hand and to the orzans of the United Nations on the
other. The sponsors of the six-Power proposal were also convinced that the definition
could anourageVStates to abstain from acts of aggression and at the samé time facilitate
action by United Nations bodics.

The eighth paragraph of the preamble to the USSR proposal had been included only
on condition that the definition referred to armed aggression. That reservation was
reflected in the wording of the six-Power proposal, zspecially in paragraph II and in
the various sections of paragraph IV (B), where aggression was rezarded as implying
the use of armed force. That concept was in accordance @ith'Article 2, paragraph 4,
of the Charter. Agreenent rust be sought on tho forns which sﬁch use might take, or,
in other words, on the means uscd for azgression; the six-Power propoual differed,
in that respsct, from articles 1 and 2 (B) of the USSR proposal qnd from articles
2 and 5 of the thirteen-Powsr ﬁroposal.

The six-Power proposal was based ¢ the idea that indirect aggression should be
treated in the same way as direct ageression. It waé in relation to that idea that
the words "directly or indirectly" in paregraph IT of the proposal, and recourse to the
means defined in the last threce sections of paragraph IV (B), should be understood.
The acts mentioned in thr.s. sections - organizinv, supporting or dirccting armed bands
or irregular or valuntecr forces, or civil strife or acts of tbrrorlsn, or subversive
activities - implied a usc »f force prohibited in Mrticle 2, paragraph 4, of the Charter.

On those points, he noted some convergence with paragraphs 1 and 2 C of the USSR
proposal. On the other hand, the six-Powcr proposal differed on that point frou the
idea underlying paragraph 7 of the thirtcen-Power proposal, which did not conccde the
right of self-dcfence to a State subjected on its own torritory to acts of subversion or
terrorism by armsd bands or irregular or voluntecr forces organized or supported oy
another State. If a State uscd force, cven through the agency of volunteers, terrorists,
and the like it would, according to the conception on which the six-Power proposal was

based, be violating Articlc 2, paragraph 4, of the Charter. That being so, it was
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difficult to understand why thé application of Article 51 of the Charter had been
deliberately excluded in the thirteen-Power proposal. It was not clear, incidentally,
what reasonable and adequate steps to safeguard its existence and its institutions
could be taken, under the thirteen-Power proposal, by a State which was a victin of
that'form of aggression.

The six-Powers rejected the absolute criterion of priority. There was a striking
contrast between the allegedly constant and automatic nature of that criterion and the
indicative character of the definition. The problem of aggressive rcactions to incidents
of a linited character was not so simple. It was important to safeguard the Security
Council's discretionary powef to weigh up the situation, especially in cases where
military action might be taken in response to an indirect aggression.

The six-Power proposal recognized the need to place on the same plane States and
nolitical entitiecs whose status was contested but which were delimited by international
boundafies or internationally agreed lines of demarcation. It was in that sense that
paragraphs II and IV A (1) and (2) of the six-Power proposal should te interpreted.

The Special Cormittee on Principles of International Law concerning Friendly Relations
and Co-operation among States had that idea in mind when it formulated the principle
prohibiting the threat or use of force. _

The definition should extend to cases where the use of force was legitimate. It
was to meet that necessity that paragraphAB concerning the excrcise of the right of
individual or collective self-defencc, had been inserted in the thirteen-Power proposal.
Paragraph 6 of the USSR proposal was based on the semc idea, but its wording was
jnedcquate. In the thirtcen-Power proposal, too, therc was a contradiction betweecn
paragraenh 1, which conferred on the United Nations the right to use force, and
paragraphs 3 and 4, which concerned othur cases where the use of force was allowed.

The six-Power proposal had not mentioned the problen of defining aggression aé_an
intcrnational crime, the problem of the usc of foréc in relation to self-determination,
aad the principle of the non-recognition of territorial gains acquired by force. The
six Powers were doubtful about the need to inciude those three points in a definition.
They also wished to remain within tiac framowork of the Charter, which was silent on
those points. Lastly, the Comriittce on Friendly Relations had formuiated principles
relatiné to the threce points. The six Powers' failure to mention them was due to their
anziety not to upset the very delicate balance of the proposals put forward by the
Cormittee on Friendly Relations, not to impair them by reproducing then only in part

«rd not to try to amend them indirectly.
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He was convinced that the texts could be improved, and that a single text
acceptable to all could be drafted. The important, thing was to agrec on'the substance;
the wording would follow. To reach agreement, it was necéssary to.show a real spirit
of compromise, of tolerance and of undcrstanding for the demands of others. It was
also importént to rise above contingent or special interests. Any legal definition must
be abstract in the sense of being applicable to any future situation, whatever the
partics involved.

Mr. EL REEDY (United Arab Republic) described as specious the reasons put
forward by the Italian representative to justify the exclusion, from the six-Power
proposal, of the case of territorial gains acquired by force. The fact that the
Committee on Friendly Relations had considered that problem did not justify its exclusion
from a draft definition of aggression, If the casc of terriiorial gains acquired by
force were to be excluded for that reason from a definition of aggression, then the case
of indirect aggression should also be excluded. But that was rnentioned in the six-Power
proposal. The Italian represcntative had also given as a reason for that exclusion the
fact that territoriasl gains acquired by force were not mentionced in the Charter. The
legal order crcated by the Charter was based on the inviolability of the territory of
the State. If express mention in the Charter was to be taken as the criterion, he
wondered why subversion was referred to in paragraph IV B (8) of the six-Power proposal.
The Charter did not deal with that problen.

Mr. CAPOTORTI (Italy), replying to the representative of the United Arab

Republic, said that thc sponsors of the six-Power proposal had loft certain questions

aside because they considered them to fall within the scope of the draft Declaration
on Principles of International Law concerning Friendly Relations and Co-operation among
States, and not within a dcfinition'of aggression. They had reached the conclusion
that they should deal in their proposal with thc points which were the subject of sub-
paragraphs 6, 7 and 8 of paragraph IV B so as to define the actual idea of the use of
force. Any consideration of the extent of the use of force inevitably léd to the
question of the so-called indirect forms of the use of force. On the other hand, the
spoﬁsors of the six-Power proposael had been of thc opinion that the other questions
raised in thg other proposals and omitted from their own fell within thé scope of the
draft Declaration rather than that of a definition of aggression.

Mr. ROSSIDES (Cyprus) said he would first like to congratulate the United Kingdd

and Italian representatives on the spirit of understanding they had displayed; that was

a good augury for the rest of the Cormittee'!s work. He was convinced that the members
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of the Comnittee would succeed in overcoming their diffcrences of opinion and in drawing
up a proposal acceptable to all. At the present stage, he would nerely make a
preliminary remark on the six-Power proposal. According to that proposal, aggression
contained two clcments: (a) purposc and (b) act. He wondered whether the element of
QUrpose Was really nccessary, since all the acts listed in paragraph IV B of the
six~-Power proposzl were obviously aimed at inflicting harm; it secmed inconceivable
that in the presence of such acts, the Sccurity Council should have to discover a purpose,
since the intent was cvident and placed on the victin the onus of proving it. He hoped,
therefore, that the spons>rs of the proposal would clarify that point. ‘

On the >ther hend, he thought, as did the Italian representative, that if it was
to be objective, a definition of aggression should not take into account the contingent
or specizl intorests of a particular State. Preciscly because the members of the
Sceurity Council had to consider the facts in cach particular casc, it was necessary
that they should be able to rely on a definition of aggression drawn up objectively
by a cormittes of cxperts.
CRGANIZATION OF WORK (accnda item 4) (continued)

The CHLAIRMAN informed the Cormittce that the Sccretariat would incarporate

the preamble to the six~-Power proposal in the comparative tacle of proprsals to be
distributed at the next mectin:, He also invited menmbers of the Committee to consider
the suggestion nindu at the 54th neocting by the representative of Cyprus concerning the
organization of work; the Cormittce could discuss that sugsestion at its next meeting.
Mr. ROSSIDES (Cyprus) said that, in view >f thc shortaje 5§ time, the
Corittec should pet down to considering the operative parts of the proposals that had

becn submittcd and lcave the preanbles till later, since, being essentially decorative,

they were of sceondary importance.

Mr. CHAUMONT (Francc) said he was somowhat conccrned by the Chairman's

suggestion concerning the programme of the next ncsting. He recalled that the Cormittee
had d:cided t. devote five nectings to the consideration of the substance of the proposals
subritted, especially that of the six Powers; it would certainly be regrottable o

have t> suspend the discussion of those proposals. He thersfore. requested the Chairman

to invite the iwnmbers »f the Committes to take part in that discussion.

The CHAIRMAN said hc agreed with the French represcntative; the sole ain of

his

uggestion had been to av,yid the canccllation »f a meeting.

&}
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Mr. ALLAF (Syria) -said he would like the Chairman t» appoal to those sponsors
of the six-Power proposal who had not spoken at the mceting to come forward with any
further cxplanatiosns regarding the proposal which they might wish to o»ffer.

Mr. BILGE (Turkey) said he did not agrees with the representative of Cyprus
that the prezmbles were esscntially decorative; in his delegation'!s view, the preamble
to a proposal was as important as the operative part, because it was in the light of the
preanblc that the cperative part was interpreted. He was, however, in agreement with
that representative as to the procedurc to be followed; he also agreed with him that it
was not necessary to consider the preambles irmediately, cspecially if they were very
much alike.

Mr. ROSSIDES (Cyprus) said he had not meant to say that all preambles were
usecless; 1in the case of a definition, however, no preambl: was necessary.

Mr. EL REEDY (United Arab Republic) said he sharcd the concern expressed by
the French rcpresentetive, and thought that before discussing the organization of
work - a subjoct on which, in any casz, informzl contacts wers to be made in order to
find a soluticn - it would be better t> wait until the five nectings to be devoted to a
generzal debate on the threc proposals had been held.

The CHAIRMAN again said that there was no rcason why the organization »f work
should be discussed at the nuxt meeting if there were cnough spoakers to take part in

the zeneral dcbate -n the proposals submitted.

The meeting rose at 12 noon.
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SUMMARY RECORD OF THE FTSTY-SIXTH MEETING
held on friday, 17 July 1370, at 10.15 a.m.
Chairman: Mr. FL{HREDDINE Sudan
CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS

2330 (XXII), 2420 (¥XIII) and 2549 (XXIV)) (agenda item 5) (4/7620; A/AC.134/L.22)
(continued)

ir, CLARK (Canada) officially submitted the preamble (A/AC.134/L.17/Add.2)
which the sponsors of the six-Power draft (A/AC.134/L.17 and Add.l) had just added
to the text submitted by ther at the 1969 session; the preamble was also to be found
in the new comparative table of draft proposals (A/AC.134/L.22).

The Canadian delegation was appreciative of the spirit of co-operation prevailing
among members of the Committee; for its part, although it had continuing doubts as
"to the possitility of reaching general agreement on an adequate definitian, it had
endeavoured t play a constructive and positive role in the formulation of a
definition and would continue to do so. -

The Canadian representative reminded those present that the sponéors of the
six-Power draft had enumerated the criferia vhich a definition of aggression should
meet; fuhdamentally, a definition should be specifically directed towards assisting
the competent organs of the United Nations in fulfilling the‘purposes of the Charter,
namely, the maintenance of international peace and security, and the protection of
the territorial integrity and the political independence of States against aggression.
He would like, at that point, to comment on three matters vhich continued to give
rise to particular difficulties. First, there was the concept of "indirect aggression";
in that connexion the co-sponsors of the six-Power draft had made it clear that the
definition must be applicable not only to the direct use of force, but also to
so-called indirect armed aggression. Examples of such aggression would be
infiltration across frontiers or internationally-agreed lines of demarcation by armed
bands, external participation in acts of terrorism and subversion, or other uses of
force intended to violate the territorial integrity or independence of States. It
was well recognized that such activities could constitute threats to the maintenance
of international peace and security quite as serious as acts of direct aggression.
The Charter provided that all Members of the United Nations should "refrain in their
international relations from the threép or use of force", not against other MEmbers

or against other States, but "against the territorial integrity or polipical
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independence of any State, or in any other manner inconsistent with the Purposes

of the United Nations." The obvious relationship between the prohibition of the
threat or use of force and the Charter concept of aggression obliged the Committee

to take account of the Charter's fundamental purpose of protecting the territorial
integrity and political independence of States, and to co-ordinate its conclusions with
the results achieved by the Special Cormittee on Principles of International Law
concerning Friendly Relations and Co-operation esmong States; the latter had itself
referred - in enunciating the principle that States should refrain in their
international relations from the threat or use of force - to acts which fell within
the category of so-called indirect aggression. The Canadian delegation was of the
opinion that paragraph II of the six-Power draft definition was in harmony both with.
the Charter principle and with the formulation of that principle by the Special
Committee on Friendly Relations.

Turning to the "first use" principle, he said that ris delegation continued to
believe firmly that, in the definition, the aggressor must not automatically be the
party which first used force, irrespective of the inherent right of individual or
collective seli-defence; on the contrary, the definition should bear on the unlawful
intent as well as the illegal act. Replying to the criticism made on that issue by
the representative of Cyprus, he observed that where the facts were clear, namely,
when in a particular case the only reasonable conclusion that could be drawn-from an
examination of the facts was that aggression had been committed, there might well be
no need expressly to examine the question of motive or intent. However, generally
speaking, the determination of acts of aggression was likely to be exceedingly difficult.
For that very reason, most members of the Committee appeared to agree that the
discretionary authority of the Security Council must be safeguarded. That general
consensus emerged clearly when one compared paragraph 6 of the preamble of the Soviet
draft definition, paragraph 5 of the preamble of the thirteen-Power draft, and
paragraph 4 of the preamble of the six-Power draft, which virtually repeated the
language of the Soviet text. In operative parsgraph I of the six-Power draft, the
phrase "when appropriate" emphasized that it was the task of the Security Council to
find that aggression had been committed.

That accepted authority of the Security Council to examine the circumstances of
each particular case must undoubtedly include the right to look at the intent of the
alleged aggressor. The act or acts which could give cause for a charge of aggression
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might have been carried out by misteke or by accident; they might be mere localized
disturbances, minor border incidents or use of force in & mennér so limited in nature
and in duration that an allegation of aggression could not but fail to be substantiated.
For those reasons, the Canadian delegation would not wish to see the Committee produce
any definition which did not lay adequate stress on the element of aggressive intent.
Regarding the "first use' concept, his delegation considered it to be unduly facile
and even potentially dangerous. The principle of priority, as formulated in the
Soviet draft and in the thirteen-Power draft, could only be interpreted in one of two
opposite ways, neither of which provided for proportionality of response by a victim
using methods other than those employed by the aggressor. The "first use" concept
could be interpreted as either compelling the victim to respond, employing the same
method as that used by the aggressor, or else as placing no limitation whatsoever

upon the victim's response. There were also serious practical difficulties in
determining what in fact should be regarded as "first use". Consequently,- the
sponsors of the six-Power draft had felt that the analysis of a situatibn should be
left to the discretion of the Security Council, in prefereﬁce to the application of a
blanket "first use" approach. For that reason, the six-Power draft avoided any
reference to the "first use" principle.

Regarding the inherent right of self-defence, the Canadian delegation had always
held the view that the definition should be consistent with the Charter provisiohs
safeguarding the inherent right of individual 6r collective self-defence (Article 51)
and sanctioning regional security arrangements (Article 52). Both Articles constituted
exceptions to the Charter prohibition against the use of force. The second presented
no special difficulty, but the first, which raised the issue of the relationship
between the right of self-defence and the concept of aggression, was, in his
delegation's view, one of the most arduous problems facing. the Committee. There was,
first and foremost, the temporal problem: at what point in time did the right of self-
defence arise? Then there was the.qualitative question whether there must have been
an actual use of force, or whether a threat of force could suffice to bring into
operation the right of self-defence? Given the complexity of those questions, his
delegation believed that the course of wisdom would be to indicate in the definition
itself -'as the six-Power draft did - the genéral exceptions to the prohibition of the
use of force and to leave it to the Security Councll to determine whether, in a given

instanceé, such exceptions. were: applicable.
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Finally, he stressed that his delegation continued to hold the view that a
definition of sggression must be equally applicable to States and to entities not
generally recognized as States. He would remind members of the Committee that they
were not only representatives of their own Govermments, but also of the whole
membership of the United Nations. Consequently, each member of the Committee owed
a particular duty to those other Member States of the United Nations not directly
represented in the Committee, which had entrusted him with the task of acting on their
behalf in the Committee, avoiding the acceptance of any considerations based on
national preoccupations. It was therefore important for all members of the Committee
to work constructively, to take their responsibilities seriously, and to judge any
definition of aggression with great care and in the light of criteria of universal
application. It was his delegation's view that the 'six-Power draft best met those
requirements.

Me. POLLARD (Guyana), replying to certain explanations given by the
sponsors of the six-Power draft, sald that the latter showed great concern about
the effects that a definition of aggression could or should have. They were, however,
less concernad about what the definition should contain. In his view, what mattered
was not so much the wording of a definition as the realities the words were used to
describe. Definitions should therefore serve to distinguish between the types of
social phenomena to which the terms applied. If those remarks were opposite, it
did not appear that the six~Power draft fulfilled the requirements of a:definition.

The draft defined aggression as "a term to be applied by the Security Council
vhen appropriate". But a definition which invoked the propriety of applying it or
not could hardly be called a clear one. Indeed, what the Security Council should be
concerned with was the appropriateness of the consequences flowing from a
determination that an act of aggression had taken place.

 The"first use" principle had been characterized as facile by the United Kingdom
representative. In 1968, during the general debate, the delegation of Guyana had
described that principle as a gratuitous attempt to elevate a tautology to the level
of a legal imperative. That statement had been based on a recognition that legitimate
self-defence necessarily implied a response to a prior initiative; consequently, the
affirmation of the "first use" principle did not appear to be-absolutely necessary.
On a balanced evaluation, however, it was clearly better to recognize the importance of
that principle than to place undue emphasis on the animus aggressionis. An attempt
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to establish intent in any act of aggression placed the onus probandi on the victim.

To do that was not only facile, but dasgerous. The “first use? principle, on the other
hand, imposed the burden of proof on the party that had acted first. It did not,las
suggested by the sponsors of the six—Péwer draft, involve any element of automaticity,
nor did it give rise to an irrefutable presumption of guilt. | -

The sponsors of the six-Power draft had insisted that an adequate aefinition
of aggression should take into account political entities as eﬁidenced by internationally
egreed lines of demarcation. They were, however, contradicting‘themselves vhen they
insisted at the same time that the definition should conform regorously to the Charter,
for the relevant passages of the Charier took nho account of‘political entities fhat,
were not States. The inclusion of those entities would therefore be in contradiction
vith the relevant provisions of the Charter - not to mention the implications entailed
for the colonies of Rhodesia, Mozambique aid Angola. ' '

The United Kingdom representative had maintéined that a definition of aggression,
to be truly adequate, must win wide support iin the international ccmmunity. The
delegation of Guyana agreed readily that the definition should preferably‘be generally
accepted; what it did dispute was that the adequacy of a definition and its acceptance
by the permanent members of the Securitinouncil vere necéséafily correlates. At the
pfesent time, foreign policy decisions were no longer the exclusive preserﬁe of the
great Powers, and a definition approved by even a slight majority at the General
Assembly would give the man-in-the-street a useful point. of reference in terms of
Which he could assess the orientation of his Government's foréign policy and teke
corrective action, if in his view the policies of his Govermment deviated from
generally accepted norms of international behaviour. Better a definition enjoying only
limited support than no definition at all.

Mr. ROSSIDES (Cyprus), like the Canadian representative, felt that there
could be frontier incidents or mistakes which did not constitute a threat to the
territorial integrity or independence of a 3tate; in such cases the intention was
the decisive factor. As against that, the list of acts given in paragraph IV (B~1-5)
of the six-Power draft - invasion, unwarranted use of armed forces in another State,
bombardment, physical destruction, etc. - did not take the ascertainment of intention
into reckoning. In each of those contingencies, which could in any case occur
simultaneously, the inteation to commit an act of aggression was manifest. If the

Security Council had to determine the intention in every case, the victim State would
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be unable to react before the Security Council's decision. As the representative of

Guyana had pointed out, the onus probandi was on the victim. The same did not,

however, hold good for acts of indirect aggression.

Regarding the question of "first use'", he reminded the Committee that in the

disarmsment discussions, all countries proposing definitions had referred to that

concept. In fact, the principle of "first use" was so elementary that it might seem

pointless even to mention it.

Turning to the question of general acceptance of a definition by all permanent
members of the Security Council, the representative of Cyprus felt that it was both
highly desirable and necessary. However, that should not eantitle a member of the

Security Council to exercise his right of veto as in an ordinary matter. It was

unthinkable that a State could‘impose a veto in a matter concerning the development
of international law.

A1l legal problems had political aspects, but it was for the General Assembly to

examine them, not the Special Committee. The Committee could, if necessary, set a

closing date for its work, but it was important that it achieve positive results during

thq'present session. He expressed his appreciation of the constructive spirit that

had been shown by representatives. His delegation, one of the sponsors of the

thirteen-Pover draft, would be willing to delete from that draft certain passages
which might impede the adoption of a definition.

The meeting rose at 11.20 a.m.
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SUMMARY . RECORD OF THE FIFTY~SEVENTH MEETING
held on Monday, 20 July 1970,- at 10,20 a.m.
Chairman: Mr. FAKHREDDINE © Sudan -

CONSIDERATION OF THE QUESTION OF DEFINING AGGRUSSION (GENERAL ASSEMBLY RESOLUTIONS
2330(XXII), 2420(XXIII) AND 2549(XXIV)) (agenda item 5) (4/7620; A/AC.134/L.22)
(contlnueds
Mr. NADDM (Iran) said that,'iﬁ view of the limited time at the Committee's

disposal, it would be wise to avoid academic discussion and the repetition of well-
known arguments and to try to reconcile the three' drafts sutmitted. The best method
would be to use one draft as a basis for discussion and incorporate”in it such
elements of the other two as would make it acceptable to the majority of the Commlttee's
members. As one of its sponsors, his delegation was naturally in favour of adoptlng
the thirteen-Power draft as a basis for discussion. He believed that view was shared
bty the USSR, whose draft did not differ fundamentally in form or substance from the
thirteen-Power draft. The six-Power draft was less suited to serve as such a basis’
because of certain omissions and shortcomings.

There was general agreement on two points:: that the definition of aggression
nust conform to the provisions of the United Nations Charter and sérve as a guide to
the United Nations organs concerned, espécially the Security Council, in the discharge
of their functions, and that it should have the approval of the vast majority of
United Nations Member States. In his opinion, the six-Power draft did not meet those
requirements: with the preamble just proposcd by the same SpoLSOr's, 1t still seemed to
reflect their scepticism as to the usefulness of a definition of aggre351on and was not
therefore in the spirit of General sssembly resolution 2549(¥XIV)., Moreover, because
of its vague and abstract character, the draft would be of little -assistance to
United Nationg organs in their efforts to maintain peace and’ 1nternat10nal securlty.
It did not give an entirely satisfactory definition of aggression, treatlng it only
as a term-"applicable to" or "o be applied to" certain acts, thereby reducing the
issue to one of pure terminelogy. The Committee had been established to consider,
not questions of terminology, but the principal crime under international law,

The six-Power draft was also centred on the concept of 1ntent ‘an approach whlch
was unacceptable to most members of the Commlttee, ‘and ‘indéed to most States Members

of the United Nations, which believed that the determination of . aggression should be
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based, not on subjective criteria, but on objective ones deriving from the nature of
the act itself., As had been pointed out by the representatives of Guyana and Cyprus,
the adoption of intent as a basis would tend to place the burden of proof on the
victim of aggression, whereas in his delegation's view aggressive intent should be
presumed until there was proof to the contrary. Being based on the concept of intent,
the six~Power draft could not recognize the princivle of priority, which as the
corollary of an approach based on objective criteria. That principle must be retained
if the definition of aggression was to conform to Article 51 of the Charter.

The reference in the six-Power draft to political entities introduced a new
concept which would complicate the Committee's work, since most members were opposed
to its introduction. Moreover, the provision dealing with self-defence placed regional
organizations on the same footing as the United Nations and therefore conflicted with
Article 53 of the Charter., The draft also made no distinction between the various
means of aggression, which differed radically. It did not take into account the
struggle of nations for independence, self-determination and sovereignty and seemed
to set the seal of legality on the colonial system by referring to territory under
the jurisdiction of another State. Lastly, the draft made no reference to the legal
consequences of aggression, whereas most members of the Committee wished to include
a provision establishing the liability of the aggressor and the principle of non-
recognition of gains obtained by force.

The thirteen-Power draft, on the other hard, was more balanced and had none of
the faults of the six-Power draft. It was more likely to obtain the support of the
vast majority of United Nations Members. His delegation would be prepared to consider
any amendments that would make it more generally acceptable.

Mr. GROS ESPIELL (Uruguay) said his delegation was prepared to make any
compromise that would result in a generally acceptable definition of aggression without
sacrificing fundamental principles. He urged the Committee to be realistic and
concentrate first on the definition of direct armed aggression. If it succeeded, it
could then go on to deal with the more complex question of indirect aggression.

Direct armed aggression was the only form which justified exercise of the right of
self-defence under Article 51 of the Charter. That principle was established in

operative paragraph 7 of the thirteen-Power draft.
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Another essential principle, laid down in article 1 of the ﬁhirteeinower draft,
was that only the United Nations had competence to use force in conformity with the
Charter. . If it was to conform to the principles of the Charter and lend itself to
proper interpretation and application, the definition of aggression must include an
expression of that principle, to which there could be no exceptions. The right to use-
force under regional arrangements or through regional agencies must be vested only
in the legally organized international community as a whole, i.e. with the express
authorization of the Security Council in accordance with Article 53 of the Charter.
Paragraph 4 of the thirteen-Power draft contained a provision to that effect, The
right of individual or collective self-defence mentioned in paragraph 3 of that draft
did not constitute an exception to the principle enunciated in paragraph 1, but was an
instrument of last resort to be used in a situation where international responsibility
no longer existed. The two paragraphs were therefore complementary. Although
paragraph III of the six-Power draft combined the substance of the provisions of
paragraphs 3 and 4 of the thirteen-Power draft, he did not agree with the implication
in the six-Power draft that the use of force could be authorized by regional organizations
before a decision had been taken by the Security Council., If the principle enunciated
in paragraph 1 of the thirteen-Power draft was accepted, the provision in question
could be formulated along the lines of paragraphs 3 and 4 of that draft. ‘

The principle of priority was treated as a fundamental element in the determination
of aggression in the USSR draft and was accepted in the thirteen-Power draft. It
should be possible to agree on a common text for that provision, although the wording
used in the thirteen-Power draft was the more flexible and precise., The incorporation
of that principle was essential in order to avoid a definition whereby, for example,
the victim of an armed attack could be accused of aggression because it had been the
first to declare war. That had occurred on two occasions in the last war. '

The definition should not include subjective criteria such as aggressive intent.

It would be virtually impossible to determine the aggressor if such considerations

were introduced. If the definition was to deal only with direct armed aggression,

it must be made clear that only States could be aggressors or victims of aggression.

The reference to political entities delimited by international boundaries or inter-
natlonally agreed lines of demarcation in paragraph II of the six-Power draft would be
meanlngless in a definition conflned to dlrect armed aggression, and might be dangerous,
as it could be interpreted as a means of obtalnlng recognition of a pre-existing

situation,
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The definition must be merely enumerative in character and consist of a statement
of cértain principles by the international community, and a list of specific acts
which would cqnstitute aggression Its purpose was to serve as a guide for action by
the international community, especially the Security Council, one of whose functions
under. Article 39 of the Charter was to determine the existence of acts of aggression.
The definition must therefore in no way hinder the Security. Council in the exercise
of its functions. The thirteen-Power draft and the USSR draft recognized that
requirement. The three drafts used different methods of listing the acts which would
constitute aggression, and it should be possible to agree on a single formulation.

Only the thirteen-Power draft and the USSR draft, however, referred to the consequences
of aggression. The definition must expressly state that territorial acquisitions
obtained by force could not be recognized. Sucg a provision was included in the

Charter of the Organization of American States?’ and in the Protocol of.Buenos Aires,é/
which had just entered into force. .The definition must also state that acts constituting
aggression were crimes-against peace, giving rise to imternational responsibility and
criminal liability. .

. The thirteen-Power draft and the USSR draft specified that the use of force by
depenaent peoples, in accordance with the Charter and with General Assembly
resolution 1514(XV), in the exercise of their right to self-determination did not
constitute aggression. That right was indisputable, and it was precisely to avoid
its being abused that reference must be made to it, with the necessary qualifications,
in the definition.

Mr. CHAUMONT (France) said there w.re points in all taree drafts which were
acceptable to his delegation. There seemed to be general agreement on the purpose
of thé aefinition. It could serve as a guide to the Security Council and avoid the
possibility of arbitrary action by States, since under Arti¢le 51 of the Charter,
States could act in self-defence before the Security Council had taken action. The
definition should not, however, hinder the Security Council in the exercise of its

functions. To be of practical value, the definitions should list a minimum number of

3/ United Nations, Treaty Series, vol. 119 (1952), No.1069, p. 48.

4/  Protocol of Amendment to the Charter of the Organization of American States, of
27 February 1967. For the text, see Unién Panamericana, Secretaria General, :
. Organizacién de los Hstados Americanos, Documentos Oficiales (OEA/Ser,i/2 (SEFP) Add.)
(Washington, V.C., 1967).
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acts which would indisputably constitute aggression. The definition would essentially
concernnArticles 39 and 51 of the Charter; Artizle 2, paragraph 4, also dealt with
the use of force, but went beyond what was needed for the definition of aggression.
The Committee was concerned with the definition of an.action and not of the rights and
obligations of States.

It had been suggested that the violation of lines of demarcation or of armistice
lines might be regarded as an act of aggression. But the viclation of such lines was
a violation of an international obligation and not necessarily an act of aggression.

Turning to the important principle of priority incorporated in the thirteen-Power
draft, ne said that in his opinion there could be no question of the automatic
application of that principle for the purpose of determining whether or not an act
of aggression had been committed. It was for the Security Council to determine
vhether an act of aggression existed, in accordance with Article 39 of the Charter.
Except when it was a case of self-defence, no situation, even though it involved the -
violation of an incontestable right, was worth a war. There were procedures for
determining who was right and who was wrong in-a dispute; the important point was to
avoid war, and if it broke out to avoid its extension and to localize the conflict.

As to aggressive intent, it was more difficult to prove intent thgn to prove a
fact. The representative of Guyana had mentioned the problem of the burden of proof.
He agreed with that representative's arguments, and pointed out that there was no
reference to intent in Article 39 and 51 of the Charter. 1In connexion with the six-
Power draft, ﬂhe guestion arose whether the uses of force enumerated in paragraph IV(B)
would be valid if applied for any other purposes than those listed in paragraph IV(A).
One might ask, for example, vhether a State would be justified in using one of the
neans listed in paragraph IV(B), not for one of the purposes provided for in
paragraph IV(i), but for .the purpose of executing a favourable decision of ‘a court
of arbitration or an international tribunal; or whether a State which was the object
of a threatened aggression was entitled to use any of the means listed in paragraph IV(B)
first, or, in other wofds, to launch a preventive war. It was impossible to list all
intentions, The same applied to material acts of aggression, but at least there was
the possibility of listing a minimum number of acts with regard to which agreement
could be reached.
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The concept of intent led to the theory of the just war elaborated in medieval
times and expressed in the works of Mao Tse-tung. The Marxist could admit the theory
of the Just war because ‘he believed that some wars were waged to liberate peoples and
oppressed classes while others were wars of imperialism. But the United Nations was
composed of States with opposing ideologies, and no criterion of a just war would be
acceptable. |

‘For those reasons, he preferred the USSR and thirteen-Power drafts to the six-
Power draft. For the sake of clarity, paragraphs 1 and 2(B) of the USSR draft might
well be combined.

It should be made clear when the use of armed force was permissible in cases
other than the one mentioned in article 51 of the Charter. There was no ambiguity
in the Charter. The only exception to the prohibition .of the use of armed force was
the case of self-defence referred to in Article 51. Articles 39 and 42 dealt with
measures to be taken by the Security Council.

On the question of indirect aggression, his delegation's position was unchanged.
The sending of armed bands or saboteurs into the territory of another State was a
form of direct aggression; aggression did not depend upon the wearing of a uniform
or tne legal status of the armed forces employed. If support was given from the
outside to a situation existing inside a State, that was a case of intervention in
the affairs of that State. The matter had been considered by the Special Committee
on the Principles of International Law concerning Friendly Relations and Co-operation
among States, whose task was different from that of the Special Committee on the
‘uestion of Defining Aggression. In view of the support given by great Powers to
certain invernal situatior- in otlier 5tates, he wondered whether any attempt to arrive
at a definition of indire.t aggression was desirable.

fde thought, on the other hand, that there was hope for agreement on the definition
of direct aggression. IHe shared the fear of the sponsors of the six-Power draft that
the concept of pricrity might, :in special circumstances or in the case of error, lead
to didastrous results. Perhaps that could be overcome by using the phrase "in the
circumstances of each particular case" in the operative part of the draft. In addition,
the idea could be incorporated in the operative part of the same draft that the
Security Council, in qualitying the act of aggression, should duly take into account
the declared intentions and aims pursued by the States in question. In that way, the
concern of the sponsors of the six-Power draft regarding the concept of intent would be

met without distorting the definition of aggression.
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Mr, OFSTAD (Norway) said that his Goverment had had considerable doubts
whether it was possible to define aggression, and had consequently‘ﬁot been a sponsor
of any of the drafts before the Committee. That did not mean his country had no
interest in peace and in the abolition of aggression; it was precisely because of
its interest that it maintained its doubts.

The Committee had a difficult task before it. Efforts to define aggfession made

“over half a century by a number of committees had been without success. That did not
prove, however, that such efforts would always be of no avail, Rather did it indicate
that, in searching for a definition, the Committee had been trying to attain a

degree of perfection which hardly seemed justified. As the Canadian representative
had said (56th meeting), a definition of aggression should be directed towards
assisting the competent organs of the United Nations in fulfilling the purposes of

the Charter, A definition should accordingly conform to and be based upon the Charter.
It should also be supported by a large majority of the States lMembers of the United
Uations, including all the permanent members of the Sécurity Council. It should
safeguard the discretionary power of the Security Couhcil, but should not make that
pover exclusive to a point where a deadlock in the Security Council would prevent

other competent United Nations organs, particularly the General Aséembly, from deciding
upon the existence of a case of aggression. The definition should be limited
exclusively to aggression resulting from the direct use of armed force. The incorporation
in the definition of varied and impfeciée acts to vwhich a State might be subjectéd would
confer upon Article 2, paragraph 4, of the Charter an exclusive meaning which it did

not have. It would be well to remember in that connexion the interaction betwsen
aggression and self-defence. The right to self-defence was stated in irticle 51 of

the Charter. There was, however, a comnexion betueen defence and attack; and,
consequently, any enlargement of the definition of aggression would entail a corresponding
enlargement of the concept of self-defence. An enlarged definition of aggression might
in the long run increase insecurity instead of abolishing it.

The principle of priority should form no part of a definition of aggression.,

His delegation agreed that priority might be very relevant in certain cases, but it

was not, and could not be, the sole and determining criterion. The same applied, in
his view, to the concept that the aggressor was automatically the party which used a
special weapon. The Committee's task was to define the concept of aggression, and

that did not involve specifying the nature of the weapons used.
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The question of thé‘legal consequences of aggression and the question of the
right of dependent peoples to use force in the exercise of their right to self-
determination were not naturally part of a definition of aggression, and his delegation
therefore felt that-it was better to leave those questions open and to try to agree
on basic principles.

. The problem before the Committee was a highly political one, and even the best
of definitions would be of little help without a willingness on the part of States
td respect their obligations under the Charter,

Mr. SMITH (Australia) said that members of the Committee would remember that
his delegation had, in the past, expressed doubts about the utility of adopting a
definition of aggression. As, however, the Committee had reached the stage of
detailed discussion of several draft definitions at the end of the 1969 session, his
delégation had felt that it was desirable to express, in a positive and constructive
form, its own views as to what it would find acceptable by way of a definition. His
delegation had therefore co-sponsored what had become known as the six-Power draft
- definition and, after careful consideration, it had associated itself with the
sutmission at the current session of the draft preamble which had been added to that
draft. . -

In sponsoring the draft, hi;'delegation had had three important considerations .in
mind, The first was that no definition of aggression should, either in intention or
in result, exten@ or iﬁ any other way qualify the meaning which the words "act of-
aggression" bore in thé~Charter. . The term was used in Articles 1 and 39 of the
Charter, and in both dasés it'wéé necessarily an act involving the use of armed force.
In other contexts, aggréssion might bear different and wider meanings, but, in his
delegation's'view, the Special Committee's concern could only be with the meaning
which the term bore in the United Nations Charter. The term was used in that way in
the 51x-Power draft, , )

The second con51derat10n was that no definition adopted should in any way impair
or affect the powers and discretion of the 3ecurity Council. .The discretion of the
Security Council must be left unimpaired, so that the Council could meke a determination
in each particular case in the exercise. of its powers under the Charter. The wording
of the first paragraph of tbe six-Power draft fulfilled that requirement.
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~ The thlrd con51derat10n was that a definltlon adopted by the Spe01al Committee
should be in the nature of a guide to the Securlty Council and should not attempt
to set out an exhaustive list of acts of aggression. That point was recognizgd in
the penultimate paragraph of the preamble to the six~Power draft. Again, in the
operative pert, the lists of uses of forc° were not exnaustive. '

His delogation attached considerable 1mp01tance to the inclusion in the draft
definition of a provision which clearly stated the right of nations to use force in
the exercise of their inherent right of individual or collective self-defence,
expressly affirmed in the Charter. Any'definition which limited that right would,
in his delegation's view, be contrary to the provisions of the Charter. That right
was clearly and explicitly-recognized in the six-Power draft. .

Also very important was the ineclucion in the draft definitidn of references to
aggression by the sending into a State of arned bands, armed infiltrators, guérrilés,
saboteurs, terrorists and the like, or their support and assistance by a State with a
view to their entering into another State. That form of aggression was explicitly
referred to in the six-Power draft, A definition which did not contain such a
prov131on would make little contr¢butwon to the task of applying the Charter to
contenporary facts of life, In many arsas of the world, the technigues of aggression
by the use of armed bands and infiltrators, as distinct from the use of more conventional
armed attack, were now relied upon. The expression "overt and covert, direct or
indirecﬁ“ in paragrarh II or the six-Power draft, read in conjuncfion with the examples
given in pa*agraph 1V, embodied that essen’ ial principle clez:ly.

The doubts to which hie had referred earlier had not been dlspelled and he still
thought that the Committee must contimue to rely on the Charter itself. His delegation
appreciated, however, thé desire of meny members to work téwards a definition, and was
prepered to pley = positive and constructive role in the work of ascertaining whether
a generally acceptable definition could be found. He wished to emphasize, however,
that if any resulting definition was to be useful - indeed if it was not to be
positively divisive and harmful - it must be one which was generally accepted by the
members of the international community. To aéhieveAthat acceptance, it was essential
to maintain the consensus procedure, which hed been a feature of the work of United
Nations bodies in that field. By thet neans, there was groater certainty that.any
definition that was produced fould be accepted by the international community and would
stand the test of time.
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Mr, KAGAMI (Japan) said that his delegation had co-sponsored the six-Power
draft definition of aggression, and had already explained its basic position on the
question of deflning aggression as well as its reasons for associating itself with ‘the
sutmission of that proposal. Instead of repeating his delegation's basic views, he
would confine himself to commenting on certain salient features of the six-Pouver diaft
which his delegation considered essential as elements of a meaningful and workable
definition of.aggression and which, therefore, should be taken into full account in
any serious attempt to formulate such a definition,

First, his delegation considered that it was of fundamental importance that any
definition adopted by the Committee should preserve the discretionary power of the
Security Council in determining whether any specific situation involved an act of
aggression under Article 39 of the Charter. In that sense, a definition of aggress1on
should not be intended for automatic and categorical application, but should be

"understood as providing guidance for the Security Council in the exercise of its
responsibilities under the relevant provisions of the Charter. It was therefore
gratifying to note that both the thlrteen-Power proposal and the USSR proposal made
express reference to that aspect of the question, He pointed out, however, that a
general reference to that point in the definition was not sufficient. The definition
should be constructed in such a manner that it would in no way be construed as affecting
the discretionary power of the Security Council, The six-Power proposal was very

clear in that respect.

Second, it was the considered view of his deiegation that any adequate definition
of aggression must cover certain acts which were normally referred to as "indirect"
aggression, in so far as the acts in question presented the ssme characteristics as
the naked use of armed force. That point was covered in the six-Power draft both by
the phrase "overt or covert, direct or indirect" in paragraph II and by the illustration
of such acts in paragraph IV.B, sub-paragraphs (6), (7) and (8). Such acts were also
mentioned in paragraph 7 of the operative part of the thirteen-Power propooal- but,
under that proposal a State which was a victim of such an act could only "take all
reasonable and adequate steps to safeguard 1ts ex1stence and its institutions, without
having recourse to the rlght of individual or collective self- defence against the other
State under Article 51 of the Charter®. His delegatlon felt that it would be

unJustiflable to deny a State whlch was a v1ctim of subver51ve or terrorist acts by
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irregular;'voiunteer or armed bands organized, supported or directed by another State,
the lawful recourse to the right of self-defence under Article 51 of the Charter.

It did not claim that in each and every case of such indirect aggression a victim

State was invariably justified in exerciéing the right of self-defence under Article 51,
but a State should not be deprived of its lawful recourse to the right of self-defence
simply because of the "indirect" nature of the acts of aggression of which it was a
victim.

Third, with regard to the concept of "first strike" adopted in the USSR proposal
and in the thirteen-Power proposal, his delegation wished to stress that in an adequate
definition of aggression the discretionary power of the Security Council should be ’
fully safeguarded. In the light of that principle, the element of certain automatic
applicability which could be detected in the concept of "first strike" seemed to raise
considerable difficulty, as it could prejudice the Judgement of the Security Council
in specific circumstances.

Fourth, his delegation thought that due consideration should be given not only
to the element of illegality of the act committed, but also thé element of "unlawful
intent" on the part of the entity committing that act. That requirement would be
justified from the practical as well as from the theoretical point of view. The
possibility could be envisaged of cértain illegal acts being committed accidentally
without any intention of aggression; it went without saying that such a case should
not be included in the category of aggression., It was also true that an act which on
the face of it might present all the physical characteristics of the use of force
night well be an act of self-defence and not an act of aggression according to the
concrete circumstances of the case. In the determination of an act as aggression,
the element of unlawful inﬁent was, therefore, essential. That was the reason for
sutmitting the formula in péragraph IV(4) of the six-Power proposal.- His delegation
was convinced that that formuia, coupled with the discretionary power of the Security
Council to determine the existence of an act of aggression in the circumstances of
each particular case, would be useful for eliminating the danger of abuse and mis-
application of a definition. |

Fifth, the complex situation existing in the present-day world gave rise to the
questioh whether an act which would constitute aggression by or against a State should

likewise constitute aggression vhen committed by or against a political entity which
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was not generally recognized as a State. His delegation was convinced that any act
which would constitute aggression by or against a State should likewise constitute
aggression when committed by a State or political entity delimited by international
boundaries or internationally agrc:d lines of demarcation against a State or other
'political entity so delimited and not subject to its authority.

Sixth, although the question of the legal effect of aggression, namely the non-
recognition of territorial gains resulting from the illegal use of force and the
responsibility of the aggressor, were important problems, his delegation had serious.
doubts about the advisability of dealing with them in the comtext of a definition of
aégression. Those questions had beeniséttled at the most recentﬂsession of the
Special Committee on Principles of International Law concerning.Friendly Relations
and'Co—operation among States, through long and difficult negotiations, and the
prov1sions agreed upon were contalned in the draft Declaration adopted at that ses51on.
In view of the pollt1~al impllcatlons of the matter, his delegatlon considered 1t
preferable from a practical point of view to omit references to those questlons in any
definition of aggression.

To be meaningful, a definition of aggression should be so formulated as to .
accommodate the different points of view of vorious States, so that it would thus be
generally acceptable to the members of the international comnunity. His delegation
attacﬁéd great importance to basing the formulation of such a definition on consensus.
It would indeed be very unfortunate if, through an excess of enthusiasm for producing a
definition, the Committee were to lose siéht of the genuine purpose of its task and
disregard the legitimate po:.nts of view of come of its members. Being convinced that
a satlsfactory and workable solution to the problem could be found, hlS delegation was
fully_prepared to do its utmost towords the accompllshment of the Committee's task.

Mr. BILGE (Turkey) said he had noted with satisfaction that the Committee's
discussion had progressed beyond the questlon of the des1rabllity or not of defining
aggression to the consideration of specific proposals. ,

All three drafts before the Committee had a common feature: they contained a
generél definition of aggréésion and a number of concrete examples., The USSR and
thlrteen—Power drafts, however, were based on an objective approachl while the
approach dlsplayed in the six-Power draft was subjective. Ever since the 1nternational
community had started trylng to define aggr9531on, there had been those two approaches,
and no useful purpose would be served by attemptlng to arbitrate between them.
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The USSR and thirteen-Power drafts were based on the prineciple of priority,
which his delegation supported. ' The principel merit of that principle was that it
provided:an objective criterion for the definition of aggression; the State which
struel: first.would be:the aggressor, and it would be unnhecessary.to ascertain whether
its intention:was aggressive or not. - Aggressive intent was very difficult to determine,
because elements other than the pure‘act of aggression were involved, Much time would
be spent investigating those elements without providing the victim of the aggressive
act with a prompt and effective remedy. The principle of priority also had the -
cdvantage of contributing to the regulation of the exercise of the right.of self-defence.

The principle of priority had disadvantages too, the main one being the difficulty
of reconciling the powers of the Security Council to determine the existence of
aggression with the automatic character of the principle. While both the USSR draft
anq,the“thirteen-Power draft specified that.the powers and duties of the Security
Council under the Charter remained intact, he.did not think that the problem would be
solved if. the principle of priority retained its automatic character. It was impossible
to stipulate that the Security Council had power to determine when aggression took place
and, at the, same time, to say that it had not the.power to determine aggression if the
existence of an aggressive act had already been determined. So long as the principle
retained an automatic character, the difficulty could not be overcome by. saying that the
definition..of aggression was only a guide. for the Security Council. Those considerations
led ‘his delegation to think that ways should be found of making the principle more "
flexible. . . - |

Other less important considerations supported that view. For example, the
thirteen-Power draft envisaged the principle of proportionality: a State could not
exercise its right of self-defence except by taking measures reasonably proportionate
to the armed attack against it. That meant that if a State exceeded the limit of
proportionaliéy, it would be the aggressor no matter what the chronology of.its acts
was. . The principle of priority would lose its automatic character in such cases.
¥oreover, the principle of priority was not appropriate as a criterion for determining
indirect aggression; the inherent right to collective self-defence was laid -down in.
frticle 51 of the Charter, and a State using force.in defence of an ally without
having itself been attacked could not be considered an aggressor. What he was trying
to emphasize was that the principle of priority was not adequate in all cases for
indicating‘tﬁe aggressor. It should be made more flexible and accepted only as an

assumption; only then could it be used as a basis for defining aggression.
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As to aggressive-intent, the six-Power draft was based on the two. elements of
unlawful intent and illegality of the act.  Generally speaking, it was poseible to
require tﬁat.an aggressive act should be accompanied by unlawful intent, But the:
Committee.was not concerneq'ﬁith an abstract notion, it was trying to define aggression
as,envisaged in the United Nations Charter. The concept of aggression in the Charter
was intimately linked with the maintenance of international peace and security.

Under Article 24, paragraph 1, primary responsibility for the maintenance of
international peace and security was gonferred on the Security Council, which, under
the provisions of Article 39, had the power to determine the existence of arny threat
to the peace, breach of the peace or act of aggression and to make reccmmendations or
decide on adequate measures to be taken in each case. All the relevant provisions
of .the Charter showed that aggression was regarded as being synomymous with a breach
of the peace or, simply, with war. If the Charter was taken-as the starting point,
aggression was an illegal act of such gravity that the intention must be presumed.
The problem arose in connexion with other illegal acts, which, when considered
| singly, did not constitute aggression, but which, when they were repeated and took
on a certain magnitude, became a breach of the peace. It was in respect of such acts
that recourse might be had to the notion of aggressive intent. A distinction ought
to be made between acts of aggression according to their gravity. If an aggressive
act by itself constituted a breach of the peace, there was no need to ascertain whether
it was carried out with or without aggressive intent, but if it was a matter of illegal
acts which might cause a breach of the peace if they reached a certain magnitude, then
the criterion of intent was required., There was no need to introduce an element of
intent into a general definition; but when concrete examples were given the question
of deliberate perpetration became relevant.,

So far as indirect aggression was coneerned, he pointed out it was no longer
exceptional} guerilla warfare had become almost conventional,.and it was no longer
necessary to mention such activities separately in a definition of aggression. In
saying that, he was not attempting to prejudice the cause of self-determination and’
independence for all peoples.

As to the right of self-defence, he thought that the Committee should, for the
tine being, be content with a reference to Article 51 of the Charter. He was fully
aware that aggression and defence were closely linked, but he did not think that the
Cormittee could define the right of self-defence at the same time as aggression.
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- His delegation was not opposed tp.declaring aggression a crime against international
peace, or to stating that the acquisitioh of territory as a result of aggression should
not be recognized. A . 4

Mr. KOULICHEV (Bulgaria, said that from his previous comments (SAth meeting)
all members of the Committee would be aware that his delegation fully supported the.
USSR draft, appreciated the interesting new. elements in .the thirteen-Power draft and

_recognized the positive elements in the six-Power draft.

The Committce had reached a stage.in its work where it was possible, and urgent,
to take stock of the extent of agreement and of the differences of view. Attention
.should nov be concentrated on the differences, so that ways could be-found of
overcoming them and of extending the area of, agreement. It was with that in mind
that-he would comment on some of the basic problems of defining -aggression.

. First of all, the widest differences stemmed from the two essentially different
concepts.upon. which the USSR draft and thirtéen—Power draft, on the one hand, and .
the six-Power draft, on the other, were based. Those different- concepts related
mainly to the question what elements constituted aggression and what basic criteria
would enable aggression to be determined. While the first two .drafts were based on
material and observable criteria, the six~Power- draft introduced a subjective criterion
attaching major importance te the intent of the aggressor. That subjective apprpach.
had been followed for a long time by those who were against defining aggression, but
it had been translated into a text for.the first time in the six-Power draft definition.
His impression was that that text confirmed all the fears and objections that the

theory of animus agressionis had given rise to during:the long discussions on defining

eggression. By_making:the.@étermination of aggression depend upon an element so
subjective and so difficul£ to establish as intent, the aggressor's way would be made
easy and the door would be opened to all kinds ofi abuse. Moreover, the victim of -
aggression would be p;aced in a much more difficult situation than the aggressor,
since the onus of proof, not only of the material fact of aggression, but also of the
criminal intent. of the aggressor, would rest on him. Such a criterion was contrary
to the provisions of -Article 51 of the Charter, which was based 6n the principle of

priofity.
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Paragraph IV(A) of the six-Power draft geemed to provide an exhaustive list of
the purposes of aggression and the effect of that contrary to the provisions.of the
Charter, was to restrict even more the scope of the right of self-defence. The
111egé11ty of preventive war could only be postulated on the basis of the principle
‘that an dct of self-defence was a reply to an act of armed aggression, that was to
say, on the principle of priority. That was the method adopted in Article 51 of the
Charter to determine self-defence; the same method should be used in defining aggression.

Much had been said in the past about the supposed danger of the automatic
application of that criterion and about the danger of considering as aggression
relatively unimportant acts involving the use of force which were committed by accident.
or mistake, Those objections were groundless; it was unreasonable to suppose that
the Security Council would apply the definition of aggression automatically, particularly
as it was clearly stated in the preambles to all three drafts that the circumstances
in each case should be taken into account. That formula should be.interpreted as
including the application of the element of intent whenever appropriate. The element
of intent should play a subordinate role in any definition of aggression, as in the
USSR and thirteen-Power drafts.

The principle of proportionality inherent in self-defence could be regarded as a
brake; it would make it impossible for acts which were not serious in character to
be regarded as aggression.

However important indirect aggression was in the modern world, he thought the
suggestion that the notion should be excluded for the time being from a general
definition of aggression was a wise one. That would not prevent that aspect of the
problem from being dealt with as a special case not entirely within the category of
self-defence.

The ideas contained in paragraph 1 of the thirteen-Power draft and paragraph ¥ of
the six-Power draft had perhaps be better placed in the preamble, leaving the general
definition of aggression at the head of the operative part. As to the entities to
which the definition was to apply, he felt it would be unwise to introduce into the-
definition notions not contained in the Charter; the term "State" was sufficiently

wide in meaning to cover all entities to which the definition should apply.
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As the definition of aggression was closely linked with cases in which the use of
force was legal, it would be useful to mention such cases in the definition, and in
particular the case of exercise of the right of self-defence. While those exceptions
to the prohibition of the resort to force were given their rightfui place in the USSR
and thirteen-Power drafts, that was not so in the case of the six-Power draft, in
paragraph III of which the regional organizations seemed to be placed on the same
footing as the United Nations. The phrase "consistent with the Charter of the United
Nations" in that parag.aph did not suffice to remove doubts as to the compatibility of
the paragraph with Article 53 of the Charter.

He had indicated the main reasons why his delegation could not consider the six-
Power draft adequate as a basis for defining aggression. ODespite all the difficulties
facing the Committee, however, his delegation‘was confident that, with goodwill and a
‘sincere desire on the part of all members to make progress, a successful outcome of its
efforts could be achieved.

The meeting rose at 1.5 p.m.
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SUMMARY RECORD OF THE FIFTY-EIGHTH MEETING

held on Tuesday, 21 July 1970, at 3.15 p.m.

Chairman:  Mr. FAKHREDDINE Sudan

CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS

2330 (XXII), 2420 (XXIII) AND 2549 (¥XXIV) (agenda item 5) (4/7620; A/AC.134/L.22)
(continued) "

Mr. CHKHIKVADZE (Union of Sovict Socialist Republics),.emphasizing the

important bearing of the Committee's work on the attainment of United Nations objectives,

said that the definition of aggression would strengthen the position of peacc-loving
States in their efforts to prevent armed conflicts and promote international security.
The USSR believed that such a definition should be preceded by a preamble setting out
certain general considerations, The draft submitted by the USSR was based primarily on
the principle of the first use of force, with or without a declaration of war. It made
a clear distinction between aggression and collective action taken by States in accord-
ance with the United Nations Charter to maintain or restorc international peace and
security. It also stipulated that the adoption of a definition of aggression should not
prevent the use of armed force in accordance with the Charter, inecluding its use by
dependent peoples in the exercisc of their right to self-determinationf The latter
provision was essential in a period of vigorous national liberation movements, A
corollary to the prohibition of the use of forcc to settle international disputes was
the non-recognition of territorial goins or advantages resulting from armed aggression;
the USSR draft contained such a provision. It «lso invoked the political and material
responsibility of States and the criminal responsibility of persons guilty of armed
aggression. The USSR believed that its draft would make the Committee's work more
purposeful and speed up agreement on o definition of aggression.

The submission of the six-Power draft was a welcome indication that the Western
countries were preparcd to makc a more positive contribution to the Committee's work and
no longer doubted the uscfulness of trying to define aggression. Howcver, the
unfavourable first impression th: draft had maede on his delegation had becn strengthened
ty further study. Opcrative paragraph I scemed to imply that the Security Council's
function was to find appropriate words and that it was concerned with terminology. That
was obviously by no mcans the case. Aggression could not be treated as a merc term.

The Committece also was not concerned merely with terminology, but was requirod to definc
the international conception of aggression, although to do so it would have to find a
suitable wording. Operative paragraphs T and II of the six-Power draft in cffect

belittled the importance of a definition of aggression.
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Operative paragraph II referred to overt and covert, dircet and indirect forms of
aggression, whersas most members of the Committee were clearly in favour of initially
defining direct armed aggression. The Committec should concentratc on the formulation
of a general definition of aggression in accordance with the provisions of the Charter.
He was surc the sponsors of the draft had not intended to broaden the concept of
aggression to cover the usc of force in all forms, including economic cocrcion for
example, as that would be incompatible with Artvicle 51 of the Charter, which referred
only to armed attack. The Committee would have either to work out a definition which
presupposed the right of States to individual or collective self-defence and the
international legal responsibility of the aggressor, or to definc the principle of the
prohibition of the use of force in internaticnal relations and bccome involved in the
consideration of a much broader range of problems. He would point out in passing that
the principle prohibiting the thrcat or use of force had already been considered and
formulated by the Special Committee on Principles of International Lew Concerning Friendly
Relations and Co-operation among States. If thaot second course was followed, there was
a danger that the word "aggression® would be applied to a wide range of situations and
ultimately lose the grim connotation, which it should properly possess, of a serious
international crime.

The reference to the possibility of aggression by political entitics "delimited by
international boundarics or internationzlly agreed lines of demarcation” introduced
concepts which werce not found in contermporary international law or in the United Nations
Charter. 4ny definition of aggression must be based on the premise that only full
subjects of international law, that was tc say States, acted in the international arcnae
It was truc that the possinhility of aggression by international organizations with legal
status under internctiona. lav and somctimes with armed contingents under their control
was not ruled out, bub there was no nced to include a special provision to cover that
eventuality in o dofinition of sggression. Any rcal threat would be from States, and not
from international organizations or cntitics Mdelimited by internationally agreed lines
of demarcation®,

The roference to regional organizations in paragraph IIX seemed to cquaté the
authorization of regional organizations to usc force with that of the Security Council.
That was contrary to Article 53 of the Charter. The paragraph would thercfore have to

bc amended if it wes to conform to the Charter.
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Parts of paragraph IV B, especially sections (6), (7) and (8), dealt with indirect
aggression and .werc therefore beyond the scope of a definition of direcct aggression.
The USSR was prepared to consider carefully, however, the arguments put forward by those
delegations, including the sponsors of the thirteen-Power draft, which believed that the
activities of armed bands, or acts of terrorism, did not justify the exercise of the
right to individual or collective self-defcnce under Article 51 of the Charter. It was
opposed to the introduction of the concept of volunteer forces into any text dealing with
indirect aggression, and cspecially to their being placed on the same fqoting as armed
bands. Volunteers had quite a different status under international law and could act only
on the side of a victim of aggression. Therc werc other defects in the six-Power draft,
too, and he hoped the sponsors would take the criticisms that had been made into account
in trying to overcome the difficultics it presented.

fhe thirteen-Powcr draft, on the other hand, showed that a generally acceptable text
could be worked out for some important parts of the definition, though not all the
provisions of that draft were beyond criticism, and some required further elaboration
or modification, The preamblc was commendable. The reaffirmation in paragraph 6 of the
duty of States to secttle their intcrnational disputes by peacoful means was particularly
important, and should be included in any toxt adopted by the Committeec, The wording of
operative paragraph 1 was not entircly satisfactory, since it could be taken to imply
that not only the Sccurity Council, but other United Nations organs as well, had
competence to use force; that would be contrary to the Charter, cspecially Article 24
and the provisions of Chapter VII, and could havc undesirable conscquences. Operative
paragraph 6 of the USSR draft was thereforc to be preferrcd. The refeorence to the
Security Council's powers and dutics in operative paragraph 5 of tho thirtcen-Power
draft was appropriate and, in fact, sufficicnt. Although the principle of the first
use of force was embodicd in operative paragraph 5, it was not mentioncd in operative
paragraph 2, and that might be taken to imply that different criteria for determining
the aggressor were uscd in the two paragraphs. Paragraph 2 referred to tgrritorial
waters and air‘space, but not to the othor components of a State's terriioxy; it would
be more precisc and logical cither to usc the conccpt of the ﬁorritory of a State or to
refer simply to the principle of territorial integrity.

The acts listed in paragraph 5 as constituting aggression should be described more
Precisely., The meaning of the wofd tforeible® before the word "annexation”, for example,
was unclear, sincc the amnexation of territory withqut the use of force szcmed

inconceivablc.
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Although sometimes referred to in international affairs, the principle of
proportionality introduced in connexion with sclf-defence in paragraph'é was not laid
doun in any instrument, or directly mentioned in the Charter. It nceded further study
before it could be enunciatzed in a United Nations document. Moreover, its incorporation
might hinder acceptance of the definition; It would also raisa the problem of
determining the proportionality of mcasures adopted in self-defence and the action to be
taken if they were deemcd disproportionate.

M though it did not usc the expression, paragraph 7 dealt with indirect aggression;
it was for the Committec to decide - and thc same point arosc in connexion with para—‘
graph 2 C of the USSR proposal - whether to consider indirect aggression or not. If
paragraph 7 was rctained, the implications of paragraph 9 would be somcwhat broadened;
but indirect aggression nced not nccessarily be cquated with direct armed attback.

Paragraph 8 rccapitulated much of what was stated in carlicr paragraphs, and it
also raiscd certain complex issues connected, on the onc hand, with the non-recognition
of territorial acquisitions obtained by force in the past and, on the other, with the
competence of the Sccﬁrity Council. Those matters had been cercfully considerad by the
Special Committec on Principles of International Law concerning Friendly Relations and
Co~operation among States. It would be inappropriate to draft a text dealing with such
metters without taking into account that Committcc's work, as reflected in the draft
Declaration which was to be submitted to the General Asscmbly.

The thirteen-Powcr draft as a whole was a constructive contribution to tho
attainment of the Committee's objcctives. The USSR believed that every cffort should
be made to reconcile the different npproaches so as to speed up agreement on an cffective
definition of aggression. H.s delcgabion would sparc no effort to attain that end and
would consider any reasonable compromise. The troend of opinion in the Committec gave
grounds for optimism ond he urged delegations which ﬂad not yot taken a firm position
to seck their governmonﬁs‘ permission to do so.

Mr. ALCIVAR (Ecuador) said that before commenting on the six-Powcr draft he
would refer bricfly to some principles underlying the thirteen-Power draft, of which
Ecuador was onc of the sponsors.,

The basic principle tvas ﬁho vesting of the monopoly of force in the internctional
community, legally constituted as the United Nations. Only the world body could use
force for the maintenance of intern~tional peace and security, cither in the form of

preventive action or as a sanction. Consequently, if a State or group of Stateos -
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whether actipg‘py vipﬁge'of regional agreements or not - used force against another
State, it was committing‘ﬁhe crime of aggression and incurred the responsibilities and
sanctions of the United Nations system. The right of individual or collective self-~ !
defence did not carry with it an unlimited power to use force - it was a right that could |
be cxercised exclusively to repel an armed attack, and then only within the limits and /
under the conditions provided for in Article 51 of the Charter.
It was often said that there were two exceptions to the prohibition of the threat
or use of force set forth in Article 2, paragraph 4, of the Charter: the application of
enforcement measures provided for in Chapter VII and the exercisc of the right of self-
defence recognized in Article 51. Butb that was a misinterprctation of the principle
involved, which, being o norm of jus cogens, could not be subject to any exceptions
whatsoever. The confusion stommed fromw the fact that the use of force was permissible
in only two cases: the preventive action taken or sanctions applied by the world body
in carrying out its primary function of mainteining international peace and sccurity;
and the defensive action teken by States, individually or collectively, to repel an
armed attack. In the former was inhcrent the authority vested in the United Nations
as the Government of tho universal international community, and the laticr was an act
of nzcessity - not a power - which exempted from rcsponsibility only fhoso who exercised
the right of self-defence in the circumstances prescribed in the standards laid down by
the international legal order. ,
Paragraph I of the six-Power draft referred to aggression as a term to be applied
when appropriate by the Sccurity Council in the exercise of its primary responsibility
for the maintenance of international peace and sccurity under srticles 24 and 39 of the
Charter. The Sccurity Council must, of course, act in accordance with its constitubional
powers, and they werc not, as had becn claimed in the Dumbarton Ocks draft, ualimited;
they were strictly subjcet to the purposes and principles of the United Nations and werc
sct forth in Chapters VI, VII, VIII and XIT of the Charter. The impivssion given in
paragraph I, however, was that aggression was no more than a term used in the Charter
to be interpreted as the Sccurity Council saw fit, which meant as the pormanent members
of the Security Council saw fit, with all that that implied in the way of paralysis of
the Council's work through cxecrcisc of the veto and through abstention. But aggression
was not simply 2 tormw used in the Charter, it was an international crime, and it was

that crime which the Committee had to define.
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His delegation could not accept the contention that the animus aggressionis should

be one of the. elements in the crime of aggression. It was an indisputable principle”
of universal judiciecl practice that the intent was presumed when an illegal act was
comritted, That was, of course, a legal presumption, and as such open to refutation,
But the onus of proof rested with the accused and not with the victim,or, much'leés;
with the judge. The sponsors of the draft asserted that what was apparently an act of
aggression might hLave been committed by mistake, without any aggressive intent. There
was nothing to prevent evidence to that effect from being produced before the competent
political or judicial body, though error was not in itself sufficient to exempt from
responsibility. Failure to exercisc necessary care was a fault which was usually
regarded as an extenuating factor in determining responsibility and the sanctions' to be
applied. The damage causcd by a 20 megaton nuclear weapon released in error would,
however, be infinitely greater than that caused by aggression with conventional weapons
limited to a smell sector of a State's territory. Nevertheless, legally, the former
act would be less scrious than the latter. Furthermore, the introduction of the element
of intent would open the door to abuse, as the absence of aggressive intent could be
invoked in all kinds of circumstances, as, indeed, it had been only a few years before,
when an invading State had alleged that its action was not aggression since it had been
undsrtaken, not with aggressive intent, but to protect human rights in the invaded
country. The eclement of intent was unacceptable to his delegation from both the legal
and the political points of view.

His delegation 20ould not agrece to the inclusion of the idea of political entities
in the draft definition., Most, if not all, of the entitics which werc described as
political entities were genuine soversign States. The fact that they were not
recognized by somc Governments did not alter their status as such. To deny such
entities the status of Stetés implicitly by describing them, in a declaration of the
General Assembly, as political cntities would be one more obstacle in the way of the
principle of universality, subscribed to by the world Organization. Responsibilities
and duties could not te imposed without granting rights.

The greatest difficulty his delcgation had with the six-Power araft was that a
radical amcndment to the Charter would be required if regional organizations were to be
empowered to use force in the way suggosted. In matters relating to the maintenance of
international pcace and security, thc regional organizations were, as could be seen from

Chapter VIII of the Charter, strictly and absolutely subordinate to the authority of the
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Security Council; and, under drticls 53, the only enforcement action they were
permitted to take without the Council's authorization was against States which, in the
Second World War, had been enemics of any signatory of the Charter,

‘His delegation could not agrec, either, that indirect eggression should be treated
in the same way as direct armed attack. Only'in the case of the latter could the right.
of self-defence bc excrcised. That right could not be exercised in the face of a threat
- to use force, which was indirect armed attack; complaints of such threats had to be
submitted to the Sccurity Council. The same applied in the casc of subversive activities
supported from outside. Although he agreed with the French representative that an
armed attack against a Statc did not depend upon whether or not the attacking force
wore the military uniforms of the State assumed to be the aggressor, the existence of
& case of direct armed attack could not be determined oxcept by reforence.ﬁo a com-
bination of various clements such as the size of the forces involved, the type of
armements used and, above all, absolutc proof that the attackers werc acting under the
orders of a foreign Govermment, the last clement boing the most difficult to establish.
They were usually presumcd to be doing so, and it was therc that the danger lay of
allowing the right of sclf-defence, and particularly collective self-defenco, to be
cxercised in anticipation of any action by the Sccurity Council. There was evon less
justification for that in the cases mentioned in paragraphs IV B (6), (7) and (8) of
the six-Power draft. Thosc werc cases of indirect aggression which should be submittgd
to the world Organization, and to use force in those cases would not only be contrary
to the letter and the spirit of the Cherter, but would viplate the obligations laid
down in Article 51.

In conclusion, he rcaffirmed his delegation's conviction that the declaration
being prepared must include clauses rolating to non-rccognition of the territorial gains
normally madc as a result of direct armed aggression, and to recognition of the right '
of peoples to usc arms against colonial domination.

Mr. BAYONA (Colombia) said he felt it was a good omen for the work of the
Committee that threc draft définitions had been submitted. He was confident that a
definition acceptable to all would be found, marking an important milcstonce in the
evolution of international 1aw..

He was gratified that six dclegations had docided to submit a draft of their own;
that demonstrated their willingness to collaborate in implementing the wish of the

Gencral Assembly that agrcement should be reached on a definition of aggression for
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the twenty-fifth anniversary of the United Nations. There were, of course, differences
between the six-Power draft and the drafts submitted by the USSR and the thirteen Powers,
but he hoped that, as a result of the current -dcbate, all the sponsors of the different
drafts would attempt to reconcile their differences end see if it was possible to agrec
on a single text. If that was not possible, negotiations should bc initiated immediately
on the basis of those texts which borc the greatest rescmblance, for thc Committce had

a moral obligation to submit a draft definition to the General Assembly which, cven if
it did not have the unanimous approval of the Committec, was nevertheless acceptable to

a large majority of its members.

Negotiation between the sponsors of the three drafts was the proper coursc to teke,
since, judging from what thcy had said during the debate, it was clear that their
objectives were the same; they wantcd a definition which was in conformity with the
United'Nations Charter, vhich in no way infringed thce competence and authority of the
Security Council and which would bc of use to the organs of the United Naticns in their
task of maintaining international peace and sccurity. Since the objectives were the
same, the differences might be duc to nuances of judgement or to misinterprctations,
which should be casy to’iron out in the prevailing atmosphere of goodwill.

That having been said, hc would confinc himsclf to commenting on some aspects of
the six-Power draft, which, unfortunately, was the furthest removed from the draft
sponsored by his delegetion. Before doing so, however, he wished to say that a study
of the USSR and thirtcen-Power drafts by the dclegations of the Latin American countries,
the non-aligned countries and Spain had shown that agrcement would be possible with a
view to producing a joint text.

The Colombian delegation had alrcady steted in the Sixth Committec of the General
Assembly thet it had difficulty in accepting some parts of thc six-Power draft. In the
first place, the wording of paragraph I contributed nothing to a definition of
aggression, it was opcon to different interpretations, and many thought it gave the
impression that the Security Council would have discretionary powers in the usc of the
definition., If the definition was not to be applicable in the same woy in all cases,
not only would it be of little usc, but it might beccome a subject of procedural dispute
in the Security Council. If, howecver, the intention of the paragreph was that the
Security Council should dctermine the existence of the act of aggression, it would be
better to usc those words, which were thosc of Article 39 of the Charter. With such
a wording, paragraph I of the six-Power draft would partly corrcspond to paragraph 4 of
the preamble to the thirteen-Power draft.
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Paragraph II of the six-Power draft spoke of aggression as applicable to the usec
of force in international rclations, overt or covert, direct or indirect, whilc the
thirteen-Power draft confincd itsclf to defining direct armed attack. His delegation
thought that in the intercsts of finding arcas of agreement and disagreement, only direct
armed attack should be dcfined at first., If that were done, it would be possible to sec
a little more clcarly in which cases the right of self-defence could be exercisecd.

Under the six-Power draft, that right could be invoked, it would scem, in situations
which could not be regarded as armed attack, and an cxcessively broad interprctation
was thus placed on Article 51 of the Charter.

In that connoxion he wished to make it quite clecar that, although his delegation
had sponsorcd a draft restricted to a definition of armed aggression, it bore constantly
in mind the fact that other, indirect, forms of aggrcssion existed, and would havc to
be dealt with in dus course. Particularly important among them was economic aggression,
which could be very dangerous and a threat to international pcace and security in the
same way as armed aggression.

The main differcnces of opinicn in the Committee undoubtedly related to the
principle of priority, which was incorporated in the USSR and thirteen-Power drafts,
and to the question of intent, which was a prominent feature of the six-Power draft..
His delegation could not agrcc with the contention that the principle of priority would
diminish the powers conferred on the Security Council by the Charter. Morcover, as had
been said the day before by the representdtivc of Bulgaria, both the thirtcen-Power
draft and the USSR draft stipulated in their precambles that the circumstances surround-
ing cach specific casc must be taken into account in determining whether aggression had
taken place. There was no automctic application there.

Since that point was so important, hc wondered whether it would be possible to mect
the ‘concern about automatic application by transforring the provision relating to the
study of tho circumstances in cach particular case from the preamble to the definition
itself. Such a presentation would improve the thirtecn-Power draft and would be
acceptable, too, to the sponsors of the six-Power draft, the preamble to which also
contained a paragraph on teking the circumstances into account. In any casc, such a
presentation would be preferable to paragraph IV A of the six-Power draft, which might

limit the scope of action by the Sccurity Council in considering the circumstences.
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Mr, EL REEDY (United Arab Republic) said that the submission of the six;waer
draft definition was welcome in itself bocause it merked the end of a stage of
scepticism by the meabsrs concerned regardirg the Committec's task.

The main purposec of a definition of aggression was to provide an objective criterion
by which to judge certain acts, The incrcasing tendency to usc finc words and phrases
to conceal aggression had crcated a credibility gap; any attcompt to seek objoctive
criteria by which to judge acts of aggression should recduce the clement of subjectivity
iﬁ assessing those acts. Unfortunatcly, the six-Powor draft introduced a subjecctive
clement, namely aggressive intent, and that, in his opinion, was a retrogradc step.

The Canadian delsgation hed stated (56th meeting) that where the facts were clear
in the case of an act of eggrossion therc might well be no need to examine the question
of motive or intent. He would likc to know the type of situation which constituted a

clear casc of aggression in the vieu of the sponsors of the six-Powcr draft. He agreed

“that frontier incidents involving the use of forece did not ncecssarily constitute

aggression, 4 sclution to the probleom could be found without introducing the concept of
aggressive intent, which vas not montioned in the Charter as a condition of general
epplication in the determination of €11 acts of aggression,

The six-Power draft was silent oa the subject of the territoriel aspect of
aggression, an aspect covered in operative parsgraphs 2, 5(b) and (c) and & of the
thirteen-Power dreft and in operative paragraph 4 of the USSR draft. The sponsors of
the six-Power draft had explained their omission of that serious form of aggression on
the grounds that military occupation and enrcxation of the territory of a State did not
relate to a definition of aggressicn, but were rather the conscquences of aggression, a
questvion which was dealt with clsewherc. He could not accept thosc arguments. The
military occupation by a State of another territory was not mercly a consequence of
aggression but was itself eggression, It remained so as long as it lasted, for it was
the gravest vioclation of the victim State'!s territorial integrity. Every moment of
occupation was in itsclf a ronewcd act of violence against the territory of the victim
State. It was true that military occupation and annexation werc inconceivable without
invasion, but that did not alter the fact that such acts werc aggrossion in its most
serious form and should not be omittecd from a definition of aggression. Indeed, an act
of annexation, or the rcfusal to withdraw from occupicd territory, threw additional
light on the character of an initial act of invasion and made it indisputably clear that

it had tecen committed for aggressive purposcs. Its inclusion in a definition would
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conform with fhe principlc of the inadmissibility of territoriel expansion resulting
from the usc of force, Aggressors generally sought to deceive public opinion. by
alleging that thoy had acted in self-dcfence, but their subscquent behaviour revedled
the truc aims of their resort to force.

No State using force in self-dofence, whether rightly or wrongly, had the right ;
to meke territorial gains; that should be clearly stated in é‘definition of aggression. l
It would be of benefit to all concerned, and in that connexion he roferred to an article
in the April 1970 issue of thc American Journal of International Law cntitled "What
woeight to conquest?", in which Israel's war of aggression was doscribed as a defensive
war. The writer distinguished betwecs what he called Meggressive conquest! and
"defensive conquest" and having classified Isracl's aggression as defensive, reached the
amazing and unjustifiable conclusion that Isracl was entitled to territorial gains.
Such'statcments contributed to the credibility gop which the Committee was sccking to
narrow by a definition of aggression.

The seccond rcason given by the co-sponsors of the six-Power proposal for not _
referring to territorial acquisition and military occupation as forms of aggrcssion was
that they were dealt with in the draft Declaration on Principles of International Law
Concerning Friendly Relations and Co-operation among States. But that was no reason why
-the definition of aggressicn should be silent on those serious forms of aggression, cven
if there was an acaderiic difference of opinion in the Committce as to whether they con-
stituted aggression or the consequences of aggression.

Another serious omission in the six-Power draft related to thg intcrnational

_responsibility of the State committing aggroession and the criminal responsibility of
the porsons guilty of the crime. ’

Turning to the question of indirect aggression, he said thore was little to add to
the French represcntative'!s statement ot tho 57th mecting., His delegation had becn
doubtful from the outsct as to the advisability of using the torms direct or indirect
aggression, ‘ '

Even if some members maintained that armed aggression was not the same as the "armed
attack" mentioned in Article 51 of the Charter, the safcguards provided for in that
Articlc must not be wecakened., The Norwegian representative had drawn attention to the
possible dangor arising from an oxtension of the scope of the right to sclf~-defence duc
to the enlargement of the concept of aggression. The six-Power draft was unsatisfactory
in that it treated cets of intervention as acts of aggression by making it possible to

regard certain ccts which wore admittedly illegal, such as subversion, as armed attack.
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It was not the first time that a committece on the question of defining aggression had
been faced with such a difficulty. In 1956 a draft definition dealing with that type of
activity had boen put forward and the United Kingdom representative had at the time been
of the opinion that it would be difficult and dangerous to include subversive activities
in the definition of aggression. The Specirl Commitice on Principles of Internationel
Law Conccrning Fricndly Relations and Co-opceration fAmong Stotes had refraincd from
including subversion under the principlce prohibiting the thrcat or usce of force, and had
dealt with it under the prineiple of non-intervention, which also qualified acts of
indirect use of forcc as acts involving a threat or usc of force, That important
qualification, included in the USSR draft, was missing from the six-Power draft.

The inclusion in the six-Powcr draft of a roference to indircet armed aggression
raiscd problems in conncxion with the struggle of pcoplces denicd their right to self-
determination, In ccrtain situations wherc coloniol or racialist authoritics resorted to
force to repress the legitimute demand of a people for sclf-determination, the pcople
in question had no elternntive but to launch an armed struggle. In their struggle, thoy
were likely to receive support from neighbouring or sympathcetic States. Such support
"had often been regardcd by coloniel régimes as support for subversive and terrorist
~acts. For that rcason, many members of the Speeisl Committec on Principles of
International Law Concerning Fricndly Relations and Co-oporation hmong States had
insisted on the need to include in the draft Declaretion adequate sofcguards for national
liberation movements and States Supporting them. The solution agrecd upon in that
Committec was reflceted in various placcs in the draft Declaration and, in particular,
in the fifth paragraph under the heading "Principle of cquel rights and sclf-determination
of pcoples". As had boen suggested by many represcentatives, the question of indirect
aggression had better, he thought, be left until a dofinition of direct aggression had
becen formulated,

Lastly, the six-Power draft had introduced a number of controversial or ambiguous
phrascs and tcrms, somc of which, like "internationally agrced lines of demarcation™ and
"other political cntities" were out of place in a definition of aggression, ‘Some of the
questions that occurred to him werc whether the phrasc "territory under the jurisdiction
of another State" had a diffcrent meaning from the term "the territory of a State", what
was meant by "the fundamental conditions of pormission" for the presence of the armed
forces of a Statc in another State, and whether the words "overt!" and "covert! meant

anything different from the words "dircct" end "indireet" in reletion to the use of force.
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Mr. JELIG (Yugoslavia), referring to the six-Power draft, said it was
encouraging that its sponsors had decided to colleborate in the work of sccking a
definition of aggression. Therc werc, however, certain aspects of the draft which he
could not accept. For coxamplc, it regarded the usc of force as aggression only in certain
specified cases., He had nothing to add on that subjcct to the statcments of the repre-
sentatives of France, Guyana and Iran, who had made a closc analysis of the critorion of
aggressive intont, othor than to say that undor the Charter no intention could justify
the use of foreec. Apart from mecasurcs cmploycd by the United Nations, the only usc of
force provided for was under article 51 of the Chertor.

Paragraph II of thc draft montioncd aggression by a political cntity delimited by
international boundarics. The Charter did not cover such a case either oxplicitly or
implicitly. Thc "politicol entitics" werc well known, as was their military power and
the danger they represented to world peacc. The problem was theoretical and of
rargindl intérest, but it was given o very impofrtant placc in the draft. It would be
bettor, in his vicw, to follow the suggestions made at the 55th moeting by the United
Kingdom representative and avoid accusations and counter-accusations concerning special
cases.

Paragraph III of the six~Powcr draft ncuded clarification. Under the Charter,
Tteglonal organizations could use forceconly with the authorization of the Sccurity
Council.

The draft included as aggression acts which did not involve the usc of force, such
as, for oxamplec, supporting civil strife or subversive activitics. Supporting civil
strifc and subversive activitics might be a violation of intornational law, bub he did
not fecl that it could bo considered as aggression in the samc way as invasion and
bombardment. Support might be political or moral, or take the form of the provision of
medical supplios, and it would be unrcasonable to allow the exercise of the right of
self-dcfence in reply to such acts, .

.0n the question of sclf-dcfence, he recalled the statoment by the Unitod States
represcentative at the Committoo!'s 31lst meoting regording the use of defensive mcasures
in proportion to the action taken by the aggressor. He fully supported that view, but
found no trace of it in the six-Power draft. On the contrary, it would be logitimate
under the terms of the draft for a Stotc to respond to politica} support of civil strifec
by nuclcar bombardment. Morecover, civil strife in a small Staté could be supported by a
larger Statc., Thore was 1ittlc the small State could do to exercisc the right of self-

defence outside its frontiers. On the othor hand, if it was accused of the same action
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by a large State it could be in real danger from an aggression launched by the larger

Statc on the pretext of sclf-defence. An unrcstricted right of sclf-defonce was far

from being a protection for small Statcs; it was o further throat to théir indépendencc.
The USSR.draft was closcr to the thirteen-Poucr draft, but whet hce had said with
refercnce to the six-Power draft, concorning the scale of rcaction in the casce of self-
defence and of indircct aggression, applicd cqually to the USSR draft. He aceepted
the criterion of priority in principlc, but it was formulated in the USSR droft in a way

which could lcad to undesirablce interpretations. The ceriterion was cxpresscd in a more

floxible manner in the thirtoen~Power draft, but therce the wording eould be improved by
incorporating somc of thc ideas proposecd by the Frenech represcntative.

The fourth paragrapn of the preamble to the USSR draft could be interproted as
meaning that the use of force was not incompatiblc with the principle »f pcaceful
coexistence if the States did not have differcent social systcms.

delegation would be cble to delete the words "with

Perhaps the USSR
different social systems™.

In conclusion, he expressed the hope that the Committce would be cble to submit
a draft definition to the General Assembly in timc

for the tuenty-Iifth anniversary
session,

The mecting rose at 5,30 p.m.
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SUMMARY RECORD OF THE FIFTY-NINTH MEETING
held on Wednesday, 22 July 1970, at 10.15 a.m.
Chairman: Mr. FAKHREDDINE Sudan
CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS 2330

(XXII), 2420 (XAIII) AND 2549 (XXIV)) (agenda item 5) (A4/7620; A/AC.134/L.22)
(continued).

Mr. BADESCO (Romaaia) said that his delegatioh hoped the Committee would go
at once to the heart of the problem before it, since all delegations had had an ‘
opportunity at the earlier scssions to express their views on the general aspects of
defining aggression. As to procedure, which was of minor importaﬁce, the Committee
should be able to adopt any of the customary methods used in Uni.ted Nations bodies,

His delegation attached special importance to the Committee's present-session,
since it came on the ove of the twenty-fifth anniversary of the United Nations, whose
purpose was the maintcnance of international peacc and security; the Committee should
take the chance to do its utmost to reach and adopt a definition of aggression, the
inportance of which in buttressing interﬁatioﬁal law had been sufficiently siressed by
most delegations. Romania, in line with its foreign policy principles, was still in
favour of defining aggression, as was demonstrated by the note which the Romanian
Government had sent to the Secretary~General in accordance with the recommendétions
contained in General Assembly resolution 2606‘(XXIV) of 16 December 1969. His country
considered that efforts to define aggreésion were an integral parﬁ of efforts by
supporters of progress to promote and strengthen the aufhority of justice and law in
international relatisns and of the basic priciples underlying'those relations, which
essentially postulated respect for every nation!s right to self-determination, national
sovereignty and independence, equality of rights and non-interference in the internal
affairs of other countries. His delegation had alrcady had occasion at the Committee!s
earlicr sessions to state what elements it thought werc calculated to make the
definition as versatile an instrument as possible and to give it the necessary teeth to
back efforts to prevent and combat violence in international life. |

Accordingly, the definition of aggression must be an important element in the
system of standards by which peace and security could be maintained and law and inter-
national legality made more efficacious. Certain draft proposals that had been

submitted formed a good basis tor discussion towards rcaching a definition. His
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delegation intended to .take an active part in analyzing those proposals, in the hope
that a draft definition would emerge wide enough to be approved, not only by the States
members of the Committee, but also by other States. VWith regard to the connexion
between the draft definition of aggression and the draft Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States, his
delegation considered that the Committee should ensurc the harmony of cach with the
other., The task would of course enteil difficulties, but surely not insuperable ones.

His delegation considered that the list of acts of aggression to appcar in the
operative part should not be looked on as limitative, as there would then bc a danger of
leaving unpunished acts which were not mentioned. On the other hand, the definition
would have to delimit precisely the cascs and conditions in which international law and
the Charter of the United Nations permitted the use of force, in orcder to quash pretexts
used to justify certain acts of aggression. In that respect, his delegation considered
that the definition must allow for, as legitimate, national struggles for liberation
from the colonial yoke, and individual or collective self-defence as covered by Article
51 of the Charter; the omission of thosc basic elements would lecave a serious gep and
would set the definition at variance with the relevant provisions of the Charter.  The
definition must also stress that the United Nations bodies responsible for maintaining
peace and security, and particularly the Security Council, must strictly observe the
provisions of the Charter; similarly, as a general regulation, the definition must
clearl& state that regional organizations werc not authorized to resort to force except
as provided for in the Charter. Lastly, the definition should state explicitly that no
political, military, economic or any other consideration concerning the internal or
external policy of a State could be invoked by another State to justify the use of force
against the first.

His delegation agreed with all those that had proposed the elimination from the
definition of any subjective idea, any term incompatible with the Charter and any
guestion having nothing to do with a definition of aggression, that was wanted of the
Committee was that it should define aggression as an international crime of oxceptional
gravity and not as a mere "term". Lastly, his delegation noted the absence from all
the drafts submitted of any reference to thc case where one State put its territory at
the disposel of another for use as a base in an armed attack against a third, although

that was an act of aggression which merited inclusion in the list of acts of aggression

which the definition would contain.
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Mr. SCHWEBEL (United States of America) said that his Govermment would welcome

any definition of aggression which seemed sound, in its view, and was generally accepted.

That did not mean that the United States and the five other sponsors of the six-power
draft definition had no further doubts about the impact of a definition of aggression on
the behaviour of States. But a generally accepted definition of aggression might
provide guidance in ascertaining whether an act of aggression had been committed,
provided that the question was considered in the light of all the circumstances of each
particular case. Such a definition might accordingly facilitate the processes of the
United Nations and encourage States to fulfil their obligations under the Charter in
good faith,

For the definition to be meaningful, both legally and politically, it must be
generally accepted. And if it was to be generally accepted, that was to say, accepted
by the sponsors of the six-power draft, among others, it should be consonant with the
Charter - which meant, inter alia, as already pointed out by the other sponsors of the
draf't, that anydefinition of aggression must preserve intact the Security Council!s
discretionary power to find aggression or not. There should therefore be nothing
Tautomatic" about an acceptable definition.  Again, the definition should deal with
vhat the Charter provisions covered on the subject: the use of armed force. The
definition need not extend to conduct, however deplorable or even illegal, not involving
the use of force. While the definition should not widen the concept of aggression as
found in the Charter, it should nevertheless not narrow it either. There should, in
particular, be no emphasis on certain aspects of the aggressive use of force, which
some called "direct aggression®, or omission of other aspects wnich had been designated
es ‘indirect aggressioni. Again, the definition of aggression should not extend to the
use of 'force justified under the Charter, as, for example, in the exercise of the
inherent right of individual or collective self-defence, or pursuant to decisions of or
authorization by competent United Nations organs or regional orgenizations consistent
uith the Charter.

In replying to criticisms of the six-Power draft, he would confine himself to
questions of substence, as his delegation did not insist on preserving the form in which
the draft was presented. As the representative of Guyana had obscrved, the Committee
hoad to identify a phenomenon, and not to undertake a drafting job. His delegation
vould therefore not oppose changes of form, provided that the spirit of the six-Power

Iraft remained and that the terms used werc consonant with the Charter.
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In operative paragraph II of their draft, the six Powers defined the term
"aggression" as applicable to the use of force in international velations, “overt or
covert, direct or indirect, ...%. While the words “overt or covert’ had croused little
criticism, there had been explicit criticism of the words “direct or indircct® from
several Comittee members, and implicit criticism in the relevant provisions of the
tnirteen~Pover draft, vhich were in flat contradiction with the six-Power draft. In
that regard, he noted that the USSR draft definition was much closcr to the six-Pouer
draft then to the thirtcen-Power draft. The laticr did not ignore acts of "indirect®
aggression, but did not treat them as acts of agzression; in particular, it deprived
States of their right under the Charter and under general internctional lou to have
recourse to individual or collective sclf-defence when they werc the victins of
subversive or terrorist acts by irregular bands. For that rcason alonc, the thirteen-

Power draft could not be the onc to rally gcnefal support,

gxplicit eriticisms, still of "indirect' aggression, werc threc in mumber.  One
vas that the draft Declaration on Principles of International Law concerning Fricndly
Relations and Co-operation among States5 dealt with the principle of non-intcrvention,
that "indirect" aggression vas equivalent to intervention and that, accordingly, such
forms of aggression necd not be dealt with in the definition under preparation.

That draft Declaration did indeed contain a few paragraphs on acts vhich were
aprarently in the ¥indirect aggression® category. But, if the Special Committee was
to cut out of its definition all that thot draft Declaration said about aggression, it
would find it very hard to freme any definition,  “Indircct” aggression might certainly
be termed interference in o State's affairs, but it was none the less aggression. The
matter demanded judgment, to exclude from the draft Declaration on friendly relations
those elements that had n. place in a definition of aggression, but boldly to retain
those elements which were amplicable. ‘

The sccond criticism of the concept of “indircet aggression’’ uas that it was
difficult to prove responsibility in a particular casc. Qucstions concerning proof

of responsibility for aggression did not belong in the definition. fnd, in any event,

5/ A/AC.125/L.86
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proof might be still more difficult in the classic case of bombardment or invasion than
in cases vhere the use of force was less direct. It was said that the aggressor was
the one who fired first or who crossed the frontier first. Yet either occurrence

i

o

ht have lasted only a moment, with the parties to the conflict the sole witnesses,
end be forthwith nolonger susceptible to reliable checking methods. It might be
relatively easier to determine responsibility for an invasion by irregular forces
answerable to o third party.

The third criticiem was that there would be no point in defining “indirectf
aggression immedictely, since it was not the main clement in the definition.  That
suggestion vas unacceptable to his delegation., It was not possible to define some
forms of aggression and to postpone the definition of others. The definition would be
inzccurate and misleading, vhich might be both harmful and unreslistic.  Again, present-
day aggression was as often as not indirect - a form the Commitiee should beware of
appearing to approve. If aggression was to be defined in two stages, the indirect kind
should be defined first. The principle involved was simple and familiar, and was one
of "the general principles of law recognized by civilized nations®, as applied by the
Interaational Court of Justice. He who by the act of cnother procured a result was ,
held responsible for the result; the principal was held to be responsible for the act.
of his'agent. That principle should attract the support of all members of the
Cerzilttec.

Another element of the definition contained in operative paragrenh II of the six-
Pover draft that had also drawn a series of criticisms conccrned the second sentence of’
that paragraph, relaving to politicel entitiics whose statchood was challenged.

Those criticisms werc he said, that the Charter roferred to States, not to other
entitics, and, if the six Powors meent to cbide faithfully by the Charter, they should
not introduce « concept it did not mention; that only States could be victims of
aggrescion or, of course, aégressors; and thet the reference in a definition of
aggression to a ‘mon-State entity" would be confusing and cven dangerous.

To the first objection therc werc two answers. One was that the Charter spoke of
an Yact of aggression’ and did not specify acts of aggression by States or by entitics
recognized to be States. When it referred to a State in that connoxion, it was an
“enemy State® in the very special clause which was Article 53.  The other answer was
that in so far as the argument concerned Article 2, paragraph 4, of the Charter, which

did rot employ the word "aggression®, it was true that the paragraph spoke of "all
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tlembers® and “any. State”, and did not speak of Members or States not recognized to be
such. But it would bc pedontic literelism to suggest thot cccordingly an entity whose
statehood was disputed could not be covered by Article 2, paragraph 4. In fact, the
lembers of the United Nations had interpreted "all Members®™ in Article 2 as meaning all
States.  There was nothing to prevent them from interpreting States as including
entitics whose statehood was disputed; on the contrary, there was every reason to do
SO,

Ais to the argument that only States could be victims or perpetrators of aggression,
it was self-evidently wrong. He nevertheless gave a fow examples: if an cntity not
recognized by any Stetes as being a Stete, but exercising governmental authority,' :
however unlawfully, attecked onz of its neighbours, would it be said that there was no
aggression because the aggzressor was not a State; “If a State in the Middle East, a
tlember of the United Netions widely recognized as a State, were to attack its neighbours
which had not recognizcd it os a State, would thosc neighbours be stopped from alleging
aggression becouse of their non-recognition?

As to thosc vho argued that it would be confusing and dongerous to introduce the

- concent of political entities not alucys recognized as States, he wishced to hear their
recsons.  In his opinion, tho concept introduced helpful precision. And vhat would in
fact be dangerous would be a definition of aggression which did not cover entities whose
statehood was in dispute. To preparc o definition of aggression vhich excluded the
conflicts which had so often invnlved thc violation of internationclly agrecd lines of
demarcation would be to ignorc both history and current events.

He wished to take up the criticisms directed at operative paragraph III of the
six~Power draft. There uvos ~encral egreement in the Committec that legitimate self-
defence was not agoraessior. hiembers! vicus differed as to the scope of legitimate self-
defence, His delegotion believed that thosc diffcrences would not casily be rcconciled.
Accordingly, the six-Power draft cndeavourcd to cvoid it, ulthout prejudice to any
State!s position, by providing that the use of force in the cxercisc of the inherent
right of individual or collective self-defence did not constitute aggression.

Similarly, the six Powers oxcluded the usce of force pursuant to decisions of or

authorization by compctent United Nations orgens or regional orgonizations ‘“consistent
wvith the Charter of the United Nations®,  The United States and some other Members of
the United Nations belicved that the General Assembly and regional orgonizations had a

limited competence in thet sphere, illustiroted by Articles 52 and 53 of the Charter,
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and the practice of the General Assembly, Security Council and the Organization of
American States.  Other Members of the United Nations held different views about that
competence, and a few of them cven denied it aitogether. The phrasc ‘consistent with
the Charter of the United Nations" had, among its other virtues, a mecsured recognition
of the position of other Hembers. If any Members believed that an action of a United
Nations organ or regional organization was inconsistent with the Charter, the provision
in question enabled them to state their point of view.

Turning to the questionkof intention, hc observed that many speakers had
criticized the provisions of operative paragraph IV (4) of the six-Power draft.  The
main criticisms were (a) that to employ the criterion of aggressive intent put the
burden of proof on the victim even if the latter was helpless; (b) that to prove the
subjective fact of intention would often be impossible or very difficult; aond (c) that
it was unthinkable that, if the "objective® acts listed in paragraph III(B) were
comuitted, at any rate those listed in sub-paragraphs 1-5, the intention to commit
aggression must also be established if there was to be a finding of aggression; a
benevolent intent would not suffice to absolve the cuthor of such acts from a charge of
aggression,

Before dealing with those criticisms in turn, he wished to make a preliminary
remark,  Obviously, a use of force declared illicit under the Charter might. constitute
a threat to the peace or o breach of the peace without dmounting.to aggressioﬁ, as
witness the practice of the Security Council, or the frequent fronticr incidents that
were not regarded as "aggression®,  Morcover, Article 39 of the Charter, roferring to
“threat to the peace™ ond "breach of the pecace, included "act of eoggression®. As
it wes obviously necessary to distinguish betwcen thosc three terms, a criterion must
bz found whercby to define "act of aggression™, ss opposed to other illicit uses of
force.  The element of "intent” seemed to be the only adequate criterion found in many
years of study. Again, if, os some Member Stotes urged, aggression was to be defined
as a crime involving international criminal liability, the clement of "intent™ could
hardly be ignored.. Under the general principles of law recognized by civilized
nations, intent and criminal liability were inextricably interwoven.

His answer to the first of the criticisms levelled at the criterion of Vaggressive
intent”, namely, that the burden of proof would fall on the victim, wos that, as already

observed by the French reproscatative, the victim did not need to wait to defend itself
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until the Security Council had cstablished an act of aggression, including the
aggressor!s intent to commit an aggression. It was clecar from Article 51 of the
Charter that, until the Security Council had teken measures nccessary to maintain
international peace and security, a State undergoing an armed attack could exercise its
inherent right of self-defence.

The second criticism could likewise be briefly answered. Contrary to what had
been claimed, proof of fobjective" facts was not always easy. Proof of intent should,
as a rule, be even more difficult; but that was no reason to deny the relevance of the
criterion, There were very easy cascs at the two ends of the spectrum in which ‘
aggressive or non-aggressive intent was clearly established by the obvious facts. But
there was no certainty that ceses would not occur tovards the middle of the spectrum
where it might be vital to establish intent.

When Stotes referred their case to the Security Council, it was for the latter to
establish aggression "in the light of 2ll the circumstances of each particular case",
as stated in all the drafts before the Committec. Was intent ndb a circumstence to be
examined? Did not the Security Council!s discretioncry power, which no member of the
Committee disputed, include the right to study the factor of intent?

The six~Power draft in no wey required intent to be proved for a finding of
aggression to be reached, Paragraph IV began by stating that the uses of force which
might constitute aggression included, '"but are not necessarily limited to", a usé of
force by a State for the purposes set out under sub-paragraph 4 and by the means set
out under sub-paragraph B. ‘

In saying so, he had in some mcasure answered the third criticism, that some of
the acts listed in paragreph IV(B) should be viewed as ccts of aggression without
obligatory demonstration of intent.

It had, for example, been argued that the bost intentions in the world did not
justify the slightest interference with the territoricl integrity or political
independence of another State. That argument confused intent with the wrongdoer's
motive, A State resorting to force with intent to deprive another State of its
political independence was an aggressor, even if its avowed motive was to liberate the

pcople of a neighbouring State from the rule of an oppressive governrent.
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Regarding a further criticism, namely that the sponsors of the six-Power draft had
comnitted a sin of omission by not including in their definition the concept of Vfirst
uso", the' thirteen-Power draft gave great'iﬁportance'to that concept. The USSR draft
gave the principle of #first use" a decisive role in defining aggression. In the view
of the six Powers, first use” might be important, and sometimes even very important,
but not decisive. It was for the Security Council to decide whether or not there was
aggression., The "first use" theory had its superficial attractions, but it was
spurious.  He rcferrcd the Committee, on the point, to the United States representative's
statement at the 1969 session. .

Some Committec members thought that the six-Power draff was wrong not to
characterize the first use of certain weopons of mass destruction as aggression. The
omission was deliberatc and well founded.  Supposing the armed forces of a major
Power attacked a neighbouring country and the lattcr used atomic weapons because it
had no alternative, could that country be accused of an act of aggression?

The six-Power draft had also been criticized for omitting references. to the
principle of self-detcrmination. Both the Soviet and the thirteen—Power drafts did
refer to it; but would they, without such a clause, be impairing the principle of
self-determination? As to the six Powers, nothing in their draft did impair the
provisions of the Charter concerning the exeréise of self-dctermination, and they saw
no need to say so.

It was elso alleged that the six-Pover draft made no mention of certoin-
conscquences of aggression, like territorial aggrandizement or other advantages. That
omission, too, was deliberatec. The United States, of course, did not rccognize
territorial gains flowing from aggression. It was no accident that the "Stimson
doctrine” bore the namc of an American Secretary of State; but those principles had no
Place in a definition of aggression. The Committec aid not have to cataloguc the '
results of aggression, still less to stress one of them to the detriment of others. -

Having reviewed the criticisms made of the six-Power draft, he would revert to
the fact that. the Committee must arrive at a generally occepted definition. The view
had been ‘expressed that the definition necd not be agreed unanimously, in particular
that thore would be no point in requiring the cgreement of all the permanent members of
the Security Council, thus extending the veto qoyc:ing_goquri?y"quogtiops_tq_pheuxu
progressive developmeﬁﬁ of’inte;ﬂdfionainlaw. On that point,  he wished to be clear

and categorical, The Commititec's task was to draft a definition which, once adopted
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by the General Assembly, would be an authoritative statenent of exdsting law and en
authoritative interpretation of the Cherter. Well, the General Assembly could not
legislate, not having the power. All it could do wos to declarc what the law was,
assuning its declaration had legal weight only if accurate. In the case in point, if
the General Assembly adopted & resolution it regarded as declaratory of international
law and if, for exeomple, the sponsors of the six-Power draft voted against it, the
resolution would be invalid in law; or, at any rate, it could not be declaratory of
international law, Six States, représenting a significant portion of the world!s
pover, economic vitality, politicel leadership, military strength and legal tradition,
would be saying that the law was otherwisc. The samc would be truc if the resolution
was opposed by other conscquential clecnents of the Genefal Assembly's membership. The
fact that the rcsolution would be opposed by two permanent menbers of the Security
Council would nake it an g fortiori casec.  How could the Security Council be cxpected
to be guided by a definition when certain of its pernaoncnt nembers nade it clear from
the outset that they would not follow o resoclution which they regarded as an erroncous
rendering of the low? Accordingly, the Committee must succeed in drafting a
definition which reflected a consensus.

Mr. ALLAF (Syria) scid that he was not convinced by the United States
representative's cxplanations ond wishcd to make certoin comments.

The Syrian Arab Republic hod been one of the sponsors of the twelve-Power draft
definition subnitted to the Cormittec ot the beginning of its 1968 session (4/AC.134/
L,3 and Add.lé/). It had not joined the sponsors of one of the drafts at present
before the Cormittee, not because of any weakening of its desire to scc aggression
defined but because it believed that those drafts either lacked certain important
provisions or, on the other hand, contained superflucus oncs.,

Nevertheless, his delegotion had sn much preference for the thirtcen-Power draft:
definition thnt it would be preparcd to join its sponsofs if certain'minor cnendnents
vere nade thereto.

He had also found nany positive elecnoents in the USSR draft definition and he felt
sure that the mahy sinilaritics between that draft and the thirteen;Power draft would

enable the raspective sponsors finally to agrec upon a joint text.

6/ Sce Official Records of the Genersl Asscrbly, Twenty-third Sossion, agenda item 86,
docunent 4/7185/Rev.l, para.7.
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He could not say the same for the six-Power draoft, which not only differed
completely from the two others but had two serious defects. First, it lacked some of
the clements and criteria most essential to any definition, such as the "first-use"
criterion.  Secondly, it introduced unfomiliar and vague elements which werc not only
unsuitable but tended to distort the criterion for determining the aggressor by making
determination subject to concepts as vague as "intent'.

Since the elements missing from the six-Power draft appeared in the thirteen-Power
and the USSR drafts, and would be discussed leter, he would not dwell on them but would
rather concentrate on what he considered to be the innovetions in the six-Power draft.

As other rcpresontatives had pointed out, the sponsors of the six-Power draft
presented & definition of asggression which weos more grammastical thon legal.  According
to operative paragrsph I, aggression was a mere "tern" to be applicd by the Security
Council when approprizte. In operative paragreph II aggression was still described as
a tern", to be applicd occasionally and subject to many'pre—conditions that might
result in the same acts being described as a threat to the peace rather than eggression.
In addition to those exemples of vogueness, the draft implied that the use of force
against the territorial integrity or politiccl independence of a State,’though'contrary
ts the purposes of the United Nations, might only be labelled as an act of aggression
if that use of force wrs intended to achicve certain ains listed in paragraph IV A of
the drofi. In that case the use of force might, but not ncecessarily, constitute an act-
of cggression. The criterion of intent was both vague and dangerous because aggressors
never admitted their cevil intentions; on the controry, they were always ready with an
exeuse or protext. In 1956 the British end French forces were not pursuing any of the
cins listed in poragreph 4 of the six-Power draft when they occupied Suez.  Vhen they
2ttacked nnd occupied o considerable part of the territory of Egypt they proclaimed
their noble and benevolent intention of separating Egyption and Israeli adversaries.
Similerly, Isracl had manifested no ovil intent when it invaded the territory of the
three Areb countries on 5 June 1967. Its intention had been merely to prevent possible
cggression by those Areb States which had been the victims of cggression.

It was very difficult, if not impossible, to know what intentions really were; 1t
wos something that even the periznent members of the Sccurity Council could not know.
The 1list in the six-Power draft definition of the different kinds of intention a
possible aggressor mipght harbour was not, of course, exhaustive; but it might permit

‘N aggrossor to avoid being condemned as such if he mercly stated that he had none of
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the intentions listed in the draft. One cggressor might claim, for instance, that his
intention was to protect minorities, another that his intention was to obviate a danger
that might arise in “he territory attacked. Such intentions were not mentioned in the
draft, and it would be very difficult for the Security Council met in emergency session
to determine the existence of an act of aggression, to equdte them with the intentions

mentioned in the six-Power draft.

He agreed with other representatives that the criterion of intent placed the onus
of proving the existence of an act of aggression on the victim, instead of demanding
Justification from the eggressor. Moreover, therc was no mention of intent in
either Articles 39 or 51 of the Charter, clthough those two Articles were fundamental
in deternining whether the use of force was legal or acceptable.

In addition to all those shortcomings, the six-Power draft wos somewhat lacking in
severity in ascertaining the aggressor.  Paragraph IV B (5) contcined a 1list of the
neans employed.  Attacks on tho armed forces, ships or aircraft of another State not
only had to be carried out with one of the intentions mentioned in A, but they also
had to be "deliberate" o be finally labelled aos ccts of aggression. The "civil strife"
nentioned in sub-paragraph 7 wes qualified by the word "violent®. The same ided of
violence occurred again in sub-paragraph & in connexion with the overthrow of a
gyvernment, .

Uith regard to the imnovations in the six-Power draft, he called the Committec's
attention to its paregreph III. Arong cases wherc the use of force was considered
legal and pernissible, the sponsors of the draft quoted the usc of force pursuant to a
decision or authorization by a regionnl orginization. By thus placing the regional
orgonizations on the same footing as competent United Nations organs in the field of
enforconent acfion, the sponsors were contradicting the United Notions Charter, for
which they repeatedly profeéssed respect. Article 53 of the Cherter permitted the
Sccurdity Council to utilize rogioncl arrangements or agencices for enforcement action
under its authority, and stated clearly thet no enforcement action should be taken
under regional arrengements or by regionel egencics without the cuthorization of the
Seeurity Council, with the exceoption of measures against o former énemy Stote, as
Gerined in peragreph 2 of that Article. In its operative paregraph III the six-Power
draft implied theot regional organizations could use force pursuant to their own decision
or cuthorization. Such action on the part of regional organiz-tions could not,
howover, be accepted or suthorized in acccordance with the Charter except in the

circunstances specifically indicated in parcgreph 4 of the thirteon-Power draft.
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The six-Power draft completely ignored the principle of "first-use™ reccognized in
the thirteen-Power draft and the USSR draft. Yet it was = logical criterion in
determining who was responsible for the first acts of violence or war. It was accepted
in both international and national law. It had been clleged that it was not a wise
criterion to apply in determaining the aggreésor, first because it was often difficult
to know with certainty who had been the first to use force, and secondly because it was
not a criterion that could be applicd automatically.

The United Kingdom representative had said thot the criterion of #first-use® was
not and could not be the only determining criterion. It could be misleading, he
asserted, unless duc regerd was clso paid to other factors like motivation and intent,
The specker himself hed elrcady proved that intent alone was a uscless criterion.  As
far as motivation went, therc was little veriation., If the act of aggression was ,
comitted in legitimate self-defence, Article 51 of the Charter only recognized such
action if an armed attack had been made on the party exercising self-defence. If that
was s0, that party was not the one which had initiated the use of force but the one
that had nmerely reacted to an act of aggression; so the "first-use” principle would
not be invoked against that party. |

No other motive could justify the initiation of the use of force, whether on the
pretext of so-called preventive measurcs or protection of interests or minorities.

#Athough the "first-use™ criterion could not be applicd beforc the reason why the
act of forcs was committed was estoblished, it was still a basic eritorion and its
onission by the sponsors of the six-Power draft was regrcttable.

In practice; world public opinion ond certain greet Powers had used the "first-use”
criterion in determining the aggressor.  France had based its attitude to Isracl in
1967 on that criterion; and the USSR, the sncialist countries and most of the
countries in the Third World had adopted a similar cttitude.

The discretionary powecrs of the Security Council in dotermining the existence of
an act of aggression had been reaffirmed in the draft definitions.  That meant that
such powers were recognized not only by thosec who carnestly cdvocated o definition of
2ggression, but clso by those who doubted its usefulness and claimed that it was for
the Sccurity Council alone to determinc the existence of an act of aggression under
Article 39 of the Chorter. In his view, thc discretionary powers given to the
Sceurity Council under irticle 39 did not authorize it to define aggression. In other
vords, the Security Council was like o court judge who determined whether & crime had

been committed but did not define the ‘cime in criminel law.
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In the exercisé of its discretionary powers, the Security Council based its
action on the Charter of the United Nations, international law, and the judgenents and
proceedings of verious international organizations; it applied the rules derived
therefrom but it did not make them. As its composition changed periodically, the
Security Council could not be expected to define an act of aggression in legal terms,
when scveral United Nations bodies had tried and failed to do so over two decades.

It had often been sald that the definition of aggression must be consistent with
the Charter, and he thought that the thirteen~Power draft and the USSR draft met that
requirement. The same applied to the six-Power draft, oxcept for the references to
intent, rcgional organizations and politiceal entities. In fact, nothing was said in
the Charter concerning intent; the regional organizations werc not permitted to use
force‘except with the authority of the Security Council; nor did the Charter mention
political entities in the sense used in the six~Power draft. '

The sponsors of the six~Power draft olso criticized the inclusion of some of the
consequences of aggression in the other two drafts, because they were afraid it might
hinder the Committec'!s progress ond distort the definition of cggression itself. He

ciled to see how that definition could be distorted by the mention of the non-
recognition of the acquisition of a territory occupled or annexed by force as the
result of an act of aggression. On the contrary, its specific mention should increcse
the effectiveness of the definition and deter potenticl aggressors. The United Nations
and the international comunity as a whole had often failed to apply the principle that
the aggressor should not be permitted to re~p the fruits of his aggression. At
present the occupation of territories in the iMiddle East had created a situation which
vas a source of anxiety to the whole world and & threat to international peace and
security. The aggressor in that case hcod not only been able to keep the fruits of
his aggression, but was repeating deily acts that were mentioned in o1l three drafts in
their lists of acts of acggression. It was acting without attempting to conceal its
intentions, which corresponded exactly to the list in paragraph IV A (1) to (5) of the
six-Power draft. His delegation therefore believed that the inclusion of the
principle of the non-recoygnition of the conscquences of cggression was as important as

the inclusion of the list of ncts of aggression loading to those consequences.
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The three drafts before the Committec dealt in one way or acnother with sone aépects
of indirect aggréssion. For small nations, indirect ﬁggression'in all its forms was
as-dangcrous as direct aggression, It could take such conplex and varied shapes,
rowever, that Syria had always insisted that any definition thersof must be so
formulafed &s to prevent its cbuse in nasking the enslavenent of dependent péoples;

Sone representatives had insisted on including in the forms of indirect’
aggrcssion“a reforence to the arning of bands, encouraging terrorisn, fomenting civil
strife; ote. It was truc thet the Speeial Cbmmittec on Principles of International
Law concerning Friendly Relations and Co-operation cmong States hed referred to such
cctsin its recent draft Declaration,.but it had becn dealing, not with a definition of
an act of aggression, but only with generel principles governing relations between
States., It had, norcover, added a safeguérd clause resgerving the right of peoples
under coloninl rule or foreign domination to seck and receive assistance and support
in their struggle for frecedom, independence and sclf-dctermination,

. His delegation was prepared to consider a similar approach to the definition of
indircct aggression, but, like most nembers of the Cormittee, thought that, if speedy
2greenent was to be reached on a draft definition before the twenty-fifth anniversary
>f the United Nations, the definition would in practice have tv be confined to direct
crned aggression. It would be preferable therefore to nake some reference in the
zreamble to the linited scope of the definition, rather than to spend tine on defining
indirect aggression,

He wos convinced that the definition of aggression should contain a safogudrd
clouse protecting the right of peoples to sclf-determination, if the United Nations
wished to honour its Doclaration embodicd in General Assembly resolution 1514(XV) on
decolonization.  He thought thot safeguard as nccessary and important as the safcguard
in Airticle'51 of the Charter concerning the right of self-determination, or the safe-
gucrd concerning the use of force pursucnt to a decision or authorization of 2
conpotent United Natiuns body. '

' He considered it desirable that such a basic definition as that of aggrossion
should be uncnimously approved.  If that ain could not be achieved, it would be better

Y have a definition accepted by a large najority of the nenbers of the United Nations
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thon to have no definition ot 211. He held the sone view with regard to the
acceptance of the definition by all the members of the Security Council.  He thought
thet the right bf v.to enjoyed by the pema. snt menbers of the Security Council should
rot be extended to cover draft declarations or international instruments of such
importence, which were supposcd to be adopted primnrily by the Generel Assembly, the
supréme authority of the United Nations.,

Finally, his delegation had concluded that the thirteen-Power draft definition was
the one which should be used as a basis for the Committec's work. It wos largely in
hermony with the USSR draft declaratisn ond they could be usefully mcrged into a single
document. His delegation had nn objection t> taking from the six-Power draft certein
clements or »riginal idess, if there werc cny, but it found the six-Power draft
definition as a whole unacceptnble.

Mr, YASSEEN (Irsg) did not feel that it was absoluﬁely nccessary to define
aggression in order to apply those Charter provisions containing the term "aggression',
since any law or regulation had to be interpreted by the orgen empowerced to enforce it.
However, the internationcl community had decided to define cggression because of the
United Netions organs' incbility to perform'the task assigned to thenm under the Charter.
4 definition was neant to be not creative, but declarstory - it had to say what
actually was. Hence the definition to be worked out could not be ignored, coven by
the Security Council, since it would emplify the objective content of the Charter. In
short, the definition would not affect the Sccurity Ciuncil's powers under the Charter,
but would be ained at preventing the Security Council from teking arbitrary decisions;
it could even be soid thut, if the definition was based on the Charter, the Security
Council would be bound to observe it in performing its functions.  Regarding the draft
definitions before the Specinl Cormittee, his delegotion supported the USSR and the
thirteen~Power drafts cs o whole, subject to certaiﬂ inprovenents in forﬁ, and provided
that questions pertaining to so-called "indirccet" aggression wore avoided at the
present stoge. |

Renenbering thot the definition must not run counter to the Charter provisions, he
would refer to coertoin especiolly important cspects. He felt, for instance, that the
principle of "first use" wos fully justified by thc letter and spirit of the Charter,

since the latter authorized the use of force in the international cormunity under United
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Netions auspices in only two cases: that of action by the Security Council - which was
stroightforward - and thoat of self-defence as laid down in Article 51, which sanctioned
the "first use" prireciple, sincc it suthorirsd a State against which armed attack
occurrcd to exercise its inherent right of self-defence. Clearly, an arned attack
nust precede the exercise of the inherent right of selfndefénce; those who wanted to
dispute -the "first use® principle werc therefore up against the Charter itself.

The introduction of the "intent" criterion, as sot forth in the six-Power draft
might well raisc nany difficulties on account of the institutional inecdequacy of the
international law nachincry. Potently difficult as it was to determine intent in
nation~l law, it wos cven harder in international law to deternine whether there had
-Been intent to commit an act of aggression.,. In view of the difficulties, what had to
be cstablished was not the intent, but the nature of the acts cormitted, which was in
itsclf revealing., He therefore preferrced "imputability” to "intent" as a criterion;
for thereby it wns casy to solve the problen of crror, which had been raised by several
delegations,  An act cormitted by mistoke could involve a State in liability, but
could not be imputed to it. By introducing the "intent" criterion the six-Power
draft thereforc nercly still further, complicated the already difficult question of
defining eggression, The United States representative had of coursc tried to draw a
subtle distinction between intent and motive; in national law, however, that
distinction was very finc ynd some jurists even refused to entertein it,

He would ciso like to remind the sponsors of the six-Power draft that they had not
answered the French represcentative's question as to what attitude should be adopted
where acts cnumerated in paragraph IV B of the draft were comitted with an intent not
nentioned in paragroph IV A - as night arise, say, in the case of aggression designed to
enforce a decision by an incompetent authority or to forestall o probable attack.

To sum up, his delegation thought that the "first use" principle and the criterion
of the nature of the cct comitted, token together, should help to control certain evil
practices at variance with the principles of the Charter that had been condemned by the
international community. He wes thinking in particular of the "defensive" attack and

the "defensive™ ccquisition of territory.
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He noted that several delegations had nentioned the principle of proportionality,
which was, howevér, not recognized in intcrnational law, though relcvant regulations
based on the Charter might be envisaged, since the right of legitinate self-defence
was o linited one lasting only until the intervention of the Security Council, or until
the State suffering aggression could be sure that it would be defended.

Regarding the competence of regicnal organization, the sponsors of the six-Power
droft had tried to justify the formula sct out in their operative paragroph IIT on the
grounds that it clininated all doubts. But his delegation thought that, to dispel
any misunderstanding, nuch greater 'explicitness was ncsded; for Article 53 of the
Charter was perfectly clear: ™"no enforcemcnt action shall be taken under regional
arrangenents or by rcegional agencics without the cuthorization of the Security Council,
Morcover, the United States representative had held that the formula followed in the
six-Power draft reflected certain internationsl prectices.  He hinself knew of no
such practices and, cven if ncasures of the type mentioned by the United States
representative had been adopted, they could not constitute a “mxractice", since downright
violations of the Charter were involved.,  In that ccnnexion, he would point out that
United Nations bodics sometimes violated the Charter, os had been the case when the
General. Assenbly had décided to partition Palesting, in violation of a rule of jus -
cogens, namely, the principle of self-determination. Thot particuloar decision had
been null and void.

His delegation considercd that the definition of ~ggression should mention, as did
the USSR and thirtoc. 1-Power drafts, the non-recogniticn of certain situstions resulting
fron acts of aggression, such as the occupation or onnexation of territory; there lay
the dynamic aspect of the principle of respeet for the territorial integrity of States.
Furthermore, it could be scid that the occupotion of the territory of another State
constituted pernnnent cggression.

He also thought it worthwhile to proclain the principle of the penal liability of
States cormitting acts of aggression; that clement, whilo not strictly pertaining to

the definition of aggression, was nevertheless closcly bound up with it.
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‘Lastly, he would repeat what he had alrcady scid at the ‘Committec!s 1969 session,
nonely thot, despite the dosirability of o conscensus, o denand for unaninity would show
too 1ittle respect for the will of the nojority of States cnd oo much for the will of
the minority. s he saw it, if unaninity proved inmpossible, there should be nn
baulking 2t o nojority deeision, such os was provided for in the rules of procedure of
the Generel Asscnbly. It hrd clso been soid that, to be effective, the definition
would hove to be zecepted by the pernonent ucnbers »f the Security Ceuncil, That
would of course be an adventege; but it was in no wisc o prerequisite for the
aceoiplishnent of bthe Speciel Comdttec's tosk, since the foundation stone of the
United Nations wans the principle of the sovereign ogunlity of Stotes, and the right of
vebo uns an exceptiosn there wes o question of extoending. Therc could be no right of
vets> on the dovelopuent of internstionel lrw,  His delogation, like that of Syria,
sreferred o definition that wes no quive offective t9 no definition ot all; mnorcover,
2 definition suponrted by the mojority could influence the attitude of the ninority,

5o thoet suoner or loter it would be poassible, on the basis of such o definition, to
frone one expressing a conscnsus.

Tho necting rose at 1 »an
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SUMMARY RECORD OF THE SIXTIETH MEETING
held on Wednesday, 22 July 1970, at 3.20 p.m.
Chairman: Mr, ALCIVAR Ecuador

In the absence of the Chairman, Mr., Alcivar {Ecuador!, Vice-Chairman tqok the Chéir.

CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXIT), 2420 (XXIII) AND 2549 (XXIV) (agenda item 5) (4/7620; -A/AC.134/L.22)
(continued) : ‘

Mr., SIDIK (Indonesia) said he preferred the twelve-Power proposal
(4/AC.134/L.3 and Add.1) and the original thirteen-Power proposal (A/AC.134/L.6 and Add.1l
and Z ) to the texts that had been submitted later, as they stated the essential -
elements of the concept of aggression more explicitly. Many of the principles enunciated
in the USSR proposal were, however, acceptable to his delegation, which recognized, for
exemple, that armed aggression could be direct or indirect, and that there should be a
distinction between the use of armed force for aggressive purposes, for self-defence
and in the exercise of the right to self-determination of dependant peoples in
accordance with General Assembly resolution 1514 (XV). It also accepted.the principle
of priority, but thought that the method of applying it should be clarified. . He -
shared the views expressed by the French representative on the subject (57th meeting),
but considered that it would be better to omit or reword the fourth preambular paragraph;
the statement that the use of force was incompatible with.the principle of the peaceful
coexistence of States with different social systems might be interpreted as condoning
the use of force in other cases.

The thirteen-Power proposal submitted et the 1969 session was not as clearly
worded as the original thirteen-Power draft and et first glance might be interpreted
as restricting the application of the term "aggression". The statement in preambular
paragraph 2 was therefore essential. Referring to a previous statement made by the
Indonesian aélegation (during the Committee's 1969 session in New York), he clarified
Indonesia's position on the principle of the non-recognition of territory gained by
aggression: since aggression constituted an internaticnal crime, it was self-evident
thaﬁ any gains obtained by aggression should not ‘be recognized.by the international
community. Although he considered reference to that principle in a definition as
rather superfluous, he did not have any objection to the substance of it being
incorporated, as was the case in operative paragraph 4 Qf the thirteen-Power proposal

and in the eighth preambular paragraph of the USSR proposal.

7/ Ibid, para. 9.
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Despite the references to the possible usefulness of a definition of agression in
the preamble to the six-Power proposal, the doubts eicpressed earlier by the sponsors
themselves concerning the value of the definition were 1mp11c1t in operative paragraph
I, which referred to aggression as a "term to be applied by the Security Councll when
'”appropriate". The Security Qounc11‘s efforts to dedl with issues 1nvolv1ng the
mainténance;pf‘internationallpeace and security had all too often ended in deadlock -
because solutions to international disputes were sought solely on a political basis,
or to be more precise, on a basis which did not cbnflict with the respective vested
interests of its permanent members. The existence of a definition of aggression would
facilitate the Security Council's task, in that it would provide the Council with
objective legal guidance. In determining whether or not an act constituted aggressionm,
the Security Council would no longer have the same latitude in respect of acts
specifically mentioned in the definition as in the case of those not covered by it.

While he agreed that aggression should include overt or covert, direct or indirect
uses of force, as stated in operative paragraph II, he considered that the provision
should not be confined to the use-of armed force in international relations but should
specify that the use of armed force by dependent peoples in the exercise of their
right to self-determination in accordance with the Charter constituted an exception,
as had been done in the other two proposals before the Committee. He could not accept
the concept of demarcation lines introduced in that paragraph, because such lines might
be disputed on the basis of the principle of the non-recognition of territory gained by
aggresslon, While recognizing the right of individual and collective self-defence, he
thought that operative paragraph III should fe amended to avoid giving the impression
that régional organizations could have the same status as the Security Council in the
matter of authorizing the use of force. His delegation agreed with the enumeration of
acts in paragraph operative IV, since it specified that the list was not exhaustive.

He believed that the Committee's work had reached the stage at which positive results
could reasonably be expected.

. Mr, SEPULVEDA (Mexicc) said that, as his delegation had indicated on a number
of occasions, it considered that a definition of aggression should consist of a
theoretical statement together with a number of actual examples of what constituted
aggression. Such a definition would provide a legal basis for establishing the existence
of acts contrary to a rule of jus cogens. In addition to contributing to the

progressive development of international law, the adoption by the Committee of a

definition of that nature would dispel much of the imprecision associated with the
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concept of aggression and would help to deter potential aggressors. The definition
would also assist the competent organs of the United Nations in establishing the
existence of an act of aggression and would help to promote the peaceful settlement
of international conflicts. It would, in addition, enable world public opinion to
understand the basis for the adoption of collective measures by the United Nations to
restore peace, and the basis for acts of self-defence by States.

International law should be codified on a solid and realistic basis and not in
purely theoretical terms. The definition of aggression as an academic exercise yielded
little practical result because the fundamental political factors involved in
international relations were disrsgarded. If such a definition was not to be utopian,
it should have the support of all members of the intérnational community, and if it was
to be of immediate practical value, it should have the approval of all the permanent
members of the Security Council.

The responsibility of the Security Council for the maintenance of international:
peace and security was paramount and it was its function to determine the existence of
an act of aggression. It had been said on many occasions that the Council's
prerogative was discretionary and that it had complete latitude to deoide when an act
of aggression had been cormitted. He did not entirely agree with that view, which
would render the Committee's work to some extent superfluous. The existence of a
definition of aggression would remove the subjective element from the Council's
deliberations when it was called upon to take action under Chapter VII of the Charter
and, in particular under Article 39. That did not -mean that the definition of
aggression should be automatically applied by the Security Council. He was not proposing
a cause and effect relationship between the definition being prepared and a particular
act with which the Security Council might be confronted; there was ro intention of
imposing a certain line of action upon the Council.

Hith regard to the question of direct aggression, the Commitiee should, in his
opinioﬁ, first evolve a satisfactory definition of direct aggression and then proceed
to examine other less obvious forms of aggression. In view of the difficulty of
deciding what was to be understood hy "force" in the context of Article 2, paragraph 4,
of the Charter, the Committee should limit the concept to armed force, leaving egside
other forms of illegal coercion for the time being.

If a link was to be established between the provisions of Article 2, paragraph 4,
of the Charter concerning the use of force and those of Article 51 concerning the right

of self-defence in case of armed attack, the concept of aggression should be limited
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to situations in which it took the form of the use of armed force. Other illegal
means of pressure against a State, such as economic coercion and diplomatic or indirect
military pressure, were covered by the principle of international law prohibiting
intervention in the domestic affairs of other States, a principle which the Special
Committee on Principles of International Law Concerning Friendly Relations and Co-
operation among States had incorporated in the draft Declaration adopted at its recent
session. A State's reaction to indirect aggression could not be the same as its
reaction to .an armed attack, since, in the latter case, it would be authorized by the
Charter to repel the aggression by exercising the right of self-defence., In his
opinion, the Committee was not empowered to enlarge the provisions of Article 51 of

the Charter, which authorized the exercise of that right solely in the case of an armed
attack. A State which was the object of indirect aggression should take all the
necessary domestic measures to safeguard its political institutions. If those measures
proved inadequate, it could, under Chapters VI or VII of the Charter, request the
United Nations to intervene if it considered that there was a threat to peace. It
would then be for the Security Council to decide what action should be taken to deal
with the situation.

The thirteen-Power proposal corresponded to his view that the Committee's work
should for the present be confined to the definition of direct aggression. He hoped
that the Soviet delegation and the delegations which had sponsored the six-Power
proposal would agree to defer the discussion of indirect aggression until a conclusion
had been reached on direct aggression. ‘ | A

There had been differing opinions in the Committee on what constituted aggression.
The six-Power proposal was based on the premise that aggressive intent was fundamental,
whereas the USSR proposal and the thirteen-Power proposal, with certain differences,
upheld the view that the basic criterion was first use, His delegation had serious
doubts about the use of intent as a criterion:  To endow a political institution with
the power to divine a State's intent would be to introduce a form of extrasensory
perception into international relations. Moreover, if aggressive intent were to be
the criterion, it would be possible for a State to claim that its actions had not been
prompted by such an intent and thus to prevent them from being qualified as aggressive.
A State could argue that its‘:act had not been illegal and that if it had produced a
certain effect, that was due to error or miscalculation. ‘It could similarly-attempt
to justify acts which violated international law by claiming that its use of force had
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not diminished the territory or altered the boundaries of another State, altered
agreed demarcation lines, interfered with the conduct of' affairs of another State,
secured changes in the government of anothev State, inflicted harm or led to its
obﬁaining concessions of any sort. An inexnaustible list could be prepared of the -
possible motives a State could adduce in order to clairt that it had not been actuated
by the purposes described in paragraph IV A of the six-Power proposal. Human
ingenuity was far too great to allow the adoption of agsressive intent as the
criterion, '

On the other hand, his delegation considered that there was a presumption juris
tantum that the first to use armed force should be considered the aggressor.
Aggression was a fact and should be judged according to objective criteria. It was
not a question of an intellectual exercise to ascertain what a State's intentions were
bubt of specific acts which resulted in one State becoming the victim of aggression by
another. Moreover, in such a case it was for the apparent aggressor to prove that the
use of force was in accordance with the provisions of the Charter and that it had
acted 'in conformity with Article 51. But if intent was the criterion for establishing
the existence of aggression, the burden of proof would fall unjustifiably on the victim
State, which would be required to prove to the international comrmunity that it was the
victim of a crime and to produce adequate evidence that the illegal act had not been
comnitted inadvertently or by error. His delegation was, therefore, of the opinion
that the principle of first use should not be automatically applied... There was not
an absolute cause and effect relacionship between the first use of force and the
designation of the aggresscr. ‘An esttack might, for instance, be maliciously provoked.
Although the principle of first use was fundamental to the determination of the
aggressor, there could be exceptions. For that reason, his delegation had sponsored
a proposal which it thought was more satisractory than the USSR proposal, because the
latter adopted an inflexible position on the question of first use.

The Charter recognized that force might be used in measures authorized by a
competent organ of the United Nations, in self-defence, and in the event of an illegal
act. There was, therefore, legitimate and illegitimate uses of force. The use of’
force permitted by the international community was use in collective measures based
upon a decision by the United Nations; provision was also made for collective
neasures by a regional organization with the authority of the Security Council. The

use of force in self--defence was a privilege granted by international law and an
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exception to the illegality of the use of coercion by States. Its purpose was to
protect certain fundamental rights and repel armed attack. Those two exceptions to.
the prohibition of the use of force were clearly guaranteed in the first five operative
paragraphs of the thirteen-rFower proposal.

Mr. ZAFERA (Madagascar) said he was glad to see less pessimism at the present
session and a more general recognition of the need to define aggression. The submission
of the six-Power proposal was an important step towards the accomplishment of the
Committee's task. However, the reference to aggression as a "term" in the operative
part of that prdposal seeried to belittle the importance of the definition. Aggression
was more than a "term"; it was an international crime whose definition had important
implications., o

The phrase "political entity delimited by international boundaries or
internationally agreed lines of demarcation" in operative paragraph II of that proposal
introduced a vague concept, which might lead to confusion. He could not agree to
provisions which did. not conform to the Charter; the word "State" should be used in
all cases, The proposal made no reference to the legitimate use of force by nations
exercising their right to independence and self-determination, a point which was
covered in the other two proposals. It also contained no provision concerning the .
responsibility of States guilty of aggression, The argument that consideration of
such a matter was outside the Committee's terms of reference was contrary to the
principle of nulla pena sine lege, Aggression could not be defined without consideration

of its consequences.

The USSR proposal which was closer to the thirteen-Power proposal contained much
constructive material, but unfortunately made no mention of the principle of
proportionality. It was natural for a State to defend itself if attacked, but the
scale of the defence should never exceed that of the attack. That principle was of
cardinal importance in a definition of aggression.

His delegation shared the view that an armed attack on the territorial integrity
and political independence of a country was the most serious and dangerous form of
aggression, and the only form which justified the use of force in self-defence in
accordance with the Charter. There were, of course, other forms of aggression of a
more or less indirect character, but the Committee should proceed cautiously, stage by
stage, and concentrate initially on the definition of armed aggression. The definition
must be compatible with and based on the Charter.
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He did not wholly share the view expressed by some delegations that, in order to
be acceptable, the definition should have the approval of the permanent members of the
Security Council.. The Cormittee had received its mandate from the General Assembly
not the Security Council. Moreover, such a condition would be contrary to the principle
of the sovereign equality of States enshrined in the Charter. A definition which had
the approval of the members of the Security Council was, of course, desirable, but the
ideal definition would be one which obtained the unanimous approval of States Members
of the United Nations. The progress made so far sugiested that a compromise text
could be produced. A

Mr. ROSSIDES (Cyprus) said that “he dispassionate approach of those who had

spoken during the debate and the fact that there was now general agreement on the
deéirability of defining aggression encouraged him to believe that the Committee
would succeed in fulfilling its task. The three proposals before it reflected all
the shades of opinion expressed in the Cormittee, and since there was now a common
purpose, it should be possible to work out a single text which was strictly in
accordance with the Charter and hence acceptable to Members of the United Nations and
to the world community as a whole.

A definition of aggression was long overdue; it was needed, not only as a guide
to the Security Council and as a guide to countries with respect‘to the exercise of
the right of self-defence, but, what was more important, it was needed to complete
important legislative proposals, such as the draft Code of Offences against the Peace
and Security of Mankind, and many international instruments on matters of security,
including the Charter of the United Nations. The psychological effect of success in
defining aggression was no less important, since it would demonstrate to the peoples
of the world that there was a will to replace the arbitrariness of force and war by a
world legal order. |

For the purpose of commenting on the proposals before the Committee, he intended
to take one, the thirteen-Pover proposal, and compare its provisions with those of the
other two proposals., Operative paragraph 1 of the thirteen-Power proposal contained a.
statement which was fundemental to all the purposes and principles of the Charter of
the United Nations and which was relevant to the definition of aggression. The wording
was based on the principle that "armed force shall not be used, save in the common
interest", which was enshrined in the Preamble to the Charter. It was on that
principle that Article 2, paragraph 41 and Articles 39 and 51 of the Charter were
founded. The inclusion of a similar statement at the very beginning of a definition

of aggression was thus appropriate. He had noted the comments made by the USSR
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representative on the wording used in the thirteen-Power proposal; - he would be
prepared to consider any amendment suggested, so long as the principle stated in.the
paragraph remainec intact.

Operative paragraph 2 of the thirteen-Power proposal was very similar to operative
paragraph 1 of the USSR proposal. He noted that the words "direct or indirect" had
been left in parentheses in the USSR text, which he took to mean that the USSR
delegation had no strong views about their inclusion or omission. In his delegation's
view, they were redundant. What the Committee was trying to do at the present stage
was to define aggression; the question of indirect aggression would have to be
considered and & definition found, but that was a task to be undertaken later.

He had some difficulties with the six-Power proposal. In the first place, the
réference in operative paragraph II to political entities delimited by intétrnational
boundaries or internationelly agreed lines of demarcation introduced a new concept
which might well lead to confusion. No such reference was contained in the Charter
and as there seemed to be no cogent reason for including it in a definition of
aggression, the sponsors of that proposal might be prepared to dispense with it,
particularly as that would not detract fron the principle involved.

In the second plece, there was a basic difference in approach to the definition of
aggression itself., In his view, aggression was the "armed attack" referred to in
Article 51 of the Charter, an act which called for action by the Security Council and
authorized the victim State to take counter military measures in self-defence.

Article 39 of the Charter drew a careful distinction between an act of aggression, a
threat to the peace and a breach of the peace. An act of aggression was considersd
the most serious offence, since it was the offence against which specific action was
provided for in Article 51. There was no doubt that infiltration and subversion
violated the Charter, but they could not be termed aggression in the sense of the
armed attack for which provision was made in that Article; in other words, they could
not be countered with militery action by the victim State. One reason why the right
of self-defence under Article 51 wes grahted only in the case of armed attack was
because such an attack posed an immediate danger and there was no time for deliberation
or action by the Security Council. The United States representative had asserted that
large-scale infiltration by armed bands. constituted armed aggression: that, of course,
might be true, but not every kind of armed aggression or sabotage would make it
necessary for the victim State to teke direct military action before appealing to the
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Security Council. Most forms of indirect aggression were breaches of the peace, and
it would not only be unwise but contrary to the Charter to include in a definition of”
aggression breaches of the peace which fell short of aggression.

From the point of view of preventing war, the six-Power proposal left much to be
desired. The fact that the uses of force which night constitute aggression were listed,
even if not exhaustively, gave the impression that there were cases other than self-
defence in which the use of force would not constitute aggression. Moreover, if the
element of intent or notive was to be taken into account, an act would be termed.
aggressive only if the motive was bad, Even if an exhaustive list could be given of
the uses of force which constituted aggression, -the introduction of the concept of a
good motive would entitle States to use force in circumstances other than in self-
defence, a situation which would be in violation of Article 2, paragraph 4, of the
Charter. The introduction of such a concept'ﬁould have the effect of inviting rather
than preventing war; it would put the clock back to the days of just and unjust wars
and would make the use of war a legal right. "It would also encourage war to give the
right to use force to the victims of the activities described in paragraph IV B (8).

With regard to the reference to regional organizations in operative paragraph IIL
of the six-Power proposal, it should be remembered that sﬁdh organizations had the
right to make arrangements for military action following a decision to that effect by
the Security Council. They were subordinate to the Security Council and should not be
placed on the same footing. Indeed, to mention them at all was to giﬁe the impression
that a right was being conferred upon them which they did not already possess.

A provision relating to the non-recognition of territorial acquisitions obfained
by force was appropriate in a definition of aggression, since occupation of the
territory of another State following aggression was tantamount to continued aggression.

The principle of proportionality, which was included in the thirteen-Power proposal,
was one to which he attached importance. It was in the interests of all that the use
of force to repel armed attack should be commensurate with the armed attack itseif.

Mr. EL REEDY (United Arab Republic) said that there was one point in the

statement made by the United States representative at the 59th meeting upon which he
would like some further information. If he had understood hin correctly, the United
States representative hed said he did not believe that territorial acquisitions
resulting from aggression were permissible, but it was not clear whether he considered

that territorial acquisitions were vermissible in any circumstances. A situation
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might arise, for exampie, where State A, in repelling an armed attack by State B, -
crossed the frontiers of State B and occupied part of its territory. If State A then
took steps to annex that part of the territory of State B which it had occupied while
repelling the aggression, would the United States representative consider such a
territorial acquisition as permissible?

There were some points in the six-Power proposal upon which he was not quite
clear, For example, he did not fully understend the significance of the expression
"overt or covert" coupled with the expression "direct or indirect". As a distinction
was apparently made between the two, he assumed that, in the minds of the sponsors,
éhere could be covert, indirect aggression, and he would like to know what type of
act would be so described. He also had doubts about the introduction of the element
of intent, and would like to know whether the sponsors of the proposal considered
.that the onus of proof of aggressive intent should be on the victim of an act of
aggression. His impression was that the concept of self-defence in the six-Power

proposal extended far beyond that in the Charter, and he would like to know if that
was the intention of the sponsors.

The meeting fose at 5.5 p.m,
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SUMMARY RECORD OF THE SIXTY-FIRST MEETING
held on Thursday, 23 July 1970, at 3.20 p.m.
Chairman: Mr. ROSSIDES Cyprus

In the absence of the Chairman, Mr. Rosazides (Cyprus), Vice-Chairman, took
the Chair,

CONSIDERATION OF THT GUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXII), 2420 (XXIII) and 2549 (XXIV)) (agenda item 5) (A/7620; A/AC.134/L.22
(continued)

Mr. EL REEDY (United Arab Republic) proposed that the Committee should

consider the cperative paragraphs common to all three drafts, beginning perhaps with
the one giving a general definition of aggression: paragraph 1 in the USSR draft,’
paragraph 2 in the thirteen-Power draft and paragraph II in the six-Power draft.

Mr. STEEL (United Kingdom) said thera was much to commend such a procedure,
but wondered whether it would be wise to discuss the alternative texts before
examining in detall the concepts underlying them. Progress might ctherwise be halted
by involved drafting discussions. Although major principles had been considered on a
general level, some basic concepts had not yet been touched upon. It might therefore
be useful to explore the possibilities of agreement on such points as the essential
nature of aggression, the concepts of intent and priority, how and by whom aggression
coculd be committed, the political response to aggressicn, the consequences of
aggression, and the role cof the United Nations. 4 detailed discussion of those peints,
which need not be taken ub in that order, might then be followed by the establishment
of small drafting ~roups.

Mr. WIREDU (Ghana) thought that little would be gained by a discussion of
aggression without reference to the actual text of the operative parts of the drafts,
and to the relevant articles of the Charter.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) recalled that at its
1969 session the Committee had concluded the general debate and had agreed that it

should not be reopened. As a concession, his delegation had agreed to the request of
the United States that five days of the present session should be allotted to a further
general discussion. The Committee was now being asked to embark on a discussion of
basic principles. His delegation could not agree to reopen such a general discussion,
which would amount to an admission of failure. The decisions taken at the previous

session should be respected, and the drafting work begun in the Working Group of the
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hole should be resumed. Agrecment had been reached on some of the preamble, and the
Committee should now begin consideration of the ‘text of the’ operative parts of the
drafts not yet agreed upon, following the same procedure in a working group of the
whole without summary records T~ USSR 3id not wish to start from the beginning again

Mr. SCHWEBFL (United. States of America) agreed that it would be pointless to

reopen a general discussion of basic prianciples. To judge from the results, however,
the procedure adopted at the 19€9 session had not been entirely satisfactory and might
not be the most appropriate at the present stage. The establishment of a working group

of the whole had pairhaps been pramature., It had become involved in disputes over minor

drafting aspects of the presmble instcad of dealing with the substance of the definition.

The tone of the gencral discussion so far had been encouraging, but he had gained the
impression that the werk had not yet reached the stage at which useful results could
be obtained by adopting the procedure favoured by the USSR representative. The most
constructive course would be to take up issues which offercd the possibility of
compremise.  The United Kingdom was not proposing a general debate but an examination
of’ the substant.vz issves underlying certasin operative parts of the drafts. While he
agreed with the rcpresentative of Ghana that the pertinent provisions of the Charter
should be borne in mind, he thought it woqld be wiser to proceed as suggested by.the
United Kingdom rcprosentative than to begin an examination of the actual wording of
the drafts, Liﬁtle progress wou'd be made if the Committee's efforts were diverted
to drafting aeteils. .

Tt might therefcre be best to continue to hold plenary meetings of the Commi ttee,
draw up a list of ; bints on which opinions sere divided, dete mine the order in which
they snould be considered, take them up one by one and identify areas of agreement and
disagreement. A wverking group or drafting committees could tnen be established to
prepare texts relleciing the sgreement reached on principles. '

Mr. CHAWMONT (France) sajid that the Committec should not consider itself
tied to a procedurc vhich had been used at a previous session and which had not proved
very satisfactory. The outcome of the Working Group's efforts had been one preambular
paragraph concisting of & sentence taken verbatim from the Charter. It had taken
several mectings 7o achieve even that meagre result. It was on the operative part,
however, and not on the precamble that the Committee was divided. He therefore
supported the propossl of the United Arab Republic, as claborated by the United Kingdom

representative. The paragraph which the Uniled Arab Republic had proposed for

=S
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consideration in fact involved the first principle mentioned by the United Kingdom
representative. The discussion would be more useful if based on the texts already
before the Committ s and would be less lik-ly to revert to a -eneral debate.

Mr. STEEL (United Kingdom) explained that he was not proposing a resumption
of the general debate, but consideratvion of the drafts submitted to the Committee and
the principles underlying them, to determine the extent to which they could be
reconciled.

Mr. YASSEEN (Iraq) said there were three major differences between the three
drafts. The first concerned the scope of the definition: whether it should also
include indirect aggression. The second concerned the question of intent. In fact,
the concept as interpreted by its proponents was not intent but motiVe, which in
jurisprudence should never be considered in the judgement of criminal intent. The
third differencé concernad the principle of priority. Those differences could only
be narrowed by direct negotiation. A working group could then be established to work
out suitable texts, which presumably would ultimately be voted upon.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) supported the

suggestion that the Committee should begin forthwith its consideration of the first
operative paragraph giving the gencral definition of aggression in each of the three
drafts, and agreed with the enumeration of the three:pointé at issue given by the
representative of Irag. He took it that the Committee was nol reopening the general
discussion, but would prepare, as a working group without summary records, a draft for
submission to a plenary meeting for formal approval. He assumed that thc measure of
agreement on the preamble, however modest, reached at the previous session was still
recognized.

The CHAIRMAN rccalled the Committee's decision that the agreement reached on
the preamble at the 1969 session should stand. The text of the preamble might be

completed by a separate working group. The Committee had also decided that summary
records should continue to be provided, as they were useful for the preparation of the
Committee's report.

Mr. ALLAF (Syria) said that the question of the consequences of aggression
should be added to the three controversial issues mentioned by the represenfative of
Iraq as arising out of the general definition of éggression. His Govermment attached
particular importance to that issue. It might be difficult to consider the actual

text of provisions before discussing the principles underlying them, as some principles
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were embodied in one draft and not in another. In such cases the Committee would
have to decide, beforc making a comparative study of the relevant paragraphs in the
respective drafts, whether or not the principle should be included.

Mr. ALCIVAR (Ecuador) pointed sut that another imporfant principle arising
out of the operative paragraph giving a general definition of aggression was that of
the centralization of the use of force.

Mr. POLLARD (Guyana) seid that the controversial question of non-State

entities would also arise in that connexion.

Mr. SCHWEBEL (United Staztes of America) thought it might be wiser to .proceed
subject by subject than to consider the three drafts together, since the corresponding
paragraphs in them raised different issues. The issues mentioned by the representatives
of Syria and Ecuador might be grouped under the general heading "legitimate use of
force", which would cover the authority of the United Nations, authority to exercise
~ the right of self-defence, non-State entities and the powers and duties of the Security

Council.-

Yr. TL REEDY (United Arab Republic) agreed that, when the paragraphs under
consideration raised issues of principle, those principles should be discussed, but it
seemed unpractical to take up all the principles involved in the definition of
aggression in considering the paragraph he had mentioned. The procedure he had proposed
was intended for the precsent meeting, and hc reserved the right to suggest changes in it

if it proved unsatisfactory.

The CHATRMAN said he tock it that the Committee would begin by considering
operative paragravl 1 of the USSR draft, oy .rative paragroph .. of the thirteen-Power
draft and operative paragruph II of thc six~Power druft, proceeding principle by
principle, the first principle being whether or not the definition should cover indirect
as well as direct aggression. After considering those paragraphs, the Committee might
take up operative paragraph 1 of the thirteen-Power draft.

Mr. KOULICHEV (Bulgaria) thought that the Committec should discuss the three
drafts before it and not discuss principles without rcference to actual texts.

Mr. CHKHIKVADZE (Union of Sovict Socialist Republics) felt that the

Committee's method of work should be as suggested by the Chairman., As to the question

of direct or indirect aggression, his delegation was prepared to exclude indirect
aggression at the outset and concontratc on dircct aggression. That also appeared to
be the .view of the sponsors of the thirieen-Power draft. Thé question of indirect
aggression could then be discussed at a2 later stage. He would thercfore delete the

words 'direct or indirect” in operative paragraph 1 of his delegation's draft.
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Mr. WIREDU (Ghana) said that operative paragraph 1 of  the USSR proposal,
operative paragraph 2 of the thirteen-Power proposal, and operative paragraph IT of the
six-Power proposal, all provided a draft definition of aggression. The definition the
Committee was seeking must be consistent with the relevant Articles of the Charter, and
he therefore proposed. that cach suggested definition should be examined in the light of
those Articles.

Mr. ALCIVAR (Ecuador) thanked the USSR delegation for deleting the words
"direct or indirect" from its draft; which was now much closer to the thirteen-Power
draft. The object was to focus attention first of all on direct aggression. He wished
to know whether the sponsors of the six-Power draft were prepared to delete the words
Movert or covert, direct or indirect" from operative paragraph 11 of their draft.

Mr. BAYONA (Colombia) pointed out that if no reference had been made to
indirect aggression in the thirteen-Power draft that did not mean that it had been
forgotten. |

Mr. SCHWEBEL (United States of America) said that the sponsors of the six-
Power draft were unwilling to delete the words "overt or covert, direct or indirect"
from their text. They attached the greatest importance to the inclusion of the
reference to indirect as well as direct uses of force; their viewpoint was based on the
Charter, which referred to aggression, armed attack, and the use of armed force, but
did not at any point confine those terms to direct aggression, to thc direct use of
force. The Charter prohibited aggrcssion by any means whatsoever. -Since the Committee
had initiated its discussions on the subject, nothing had happened in the world to
suggest that indircct aggression was sometl .ng that could be .gnored. Both direct and
indirect aggression had occurred in recent years. If a choice had to be made, he would
propose that thc Committee should begin by discussing the more difficult aspect of
aggression, namely the indirect, and leave the subicet of direct aggression to a later

stage.
The CHAIRMAN drew attention to the fact that the deletion of the words "direct

or indirect" from the USSR draft meant that the Committee would in fact be defining the

term "aggression' as used in the Chartcr.
Vr. SCHWEBTL, (United States of America) said that to define aggression meant

to give fullncss of meaning to the term. At the outset, therefore, mention should be
made of the essentials of aggression, smong which werc overt or covert, direct or

indircct, means.,
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Mr. ALLAF (Syria) stressed that his delegation attached as much importance to
indirect as to direct aggression, but in order to achieve agreement it seemed preferable
to begin with direct aggression. There waé also ﬁidespread feeling that armed direct
aggression was the more serious and dangerous form of aggression. What the Committee
should attempt to define were the types of armed attack justifying the right to self-
defence under the terms of Article 51 of the Charter.

There was clearly no point in trying to persuade thc sponsors of the six-Power
draft to change their views on the question of the inclusion of indirecct aggression.
He proposed, therefore, that the words "overt or covert, direct or indirect" in the
six-Power draft should be placed in brackets, and thot the Commitiee should proceed to
discuss the next paragraph in the threec drafts. If there were further disagreements on
certain words or phrascs, those words or phrascs could all be placed in brackets in the
various drafts. The words or phrases in brackets in each draft could then be reviewed
at the end of the discussion.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said, to avoid any

misunderstanding, he wishcd to make it quite clear that in agreeing to the deletion of

the words "direct or indirect" appearing in parenthesis in paragraph 1 of the USSR
draft, his delegation had been prompted solely by the desire to meet the views of the
majority, who were striving to obtain a unanimously acceptable text. In doing so, it
had accepted the view that the draft definition to be prepared at the prcsent stage
should not cover indirect aggression; but that did not mean that his delegation
considered therc was no need to define such aggression. On the contrary, it attached
great importance tc the task of defining iindirect aggression, which he was sure the
United Nations would undertoke at a later datc. Having accepted that view, his
delegation would be consistent and would oppose any reference to indirect aggression
@lsewhere in the draft definition.

As to the arguments adduced by the United States represcntative in replying to
the question by the representative of Ecuador, neither direct nor indirect aggression
was mentioned in the Charter, so the first argument was not well founded. So far as
the second argument was concerned, he had just explained the rezson for deleting the
reference to indirecct aggression in the USSR draft. That deletion did not imply,
moreover, that the USSR draft constituted a positive abandonment of a definition of

indirect aggression.
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Mr. SMITH (hustralia) said that his delegation could not agree to cxcluding
indirect aggression from any definition of aggression. The Charter clearly prohibited
the use of force, and aggression amounted no less to the use of force if undertaken by
indirect means. Ti'2 use of force by indir. :t means was a present-day reality, which
must be recognized as an essential element of aggression in any definition of aggression.

Mr, ALCIVAR (Ecuador) seid he thought it would be pointless to continue
discussing the question whether or not indirect aggression should be included in the
draft definition at the present stage. What the Committee had set out to do was to
compare the three texts beforc it and to identify areas of agreement and disagreement.
The views of the sponsors of the six-Power draft on the inclusion of indirect
aggression had just been stated, and their position in respect of the principle of
priority and of the element of intent should now be ascertained. If it appeared that
therc was agreement on basic questions of principle between the sponsors of the
thirteen~Power draft and the USSR dclegation, & single working document should be
prepared by them, and then direct negotiations could be underteken between them and the
sponsors of the six-Power draft,

Mr. WIREDU (Ghana) said that if the Committee concentrated on the features
common to all three drafts, as he had suggested carlier, some progress could be made.
A1l three drafts cnvisaged aggression in refercnce teo Articles 39 and 51 of the Charter,
and that was "armed aggression. The Committee could therefores start by defining armed
aggression and that definition would form the first paragraph of any text. There was
no disagreement that somé forms of indirect aggression were armed aggression, and once
a definition of srmad aggression had been Arawn up, the Committee could see how_such
forms of indirect aggression might bc inciuded.

Mr. BADESCO (Romania) said he agreed that there would be little point in

discussing the question of direct and indirect aggression further at the prasent stage.
With the deletion of the words "direct or indirect from paragraph 1 of the USSR draft,
the text was consistent with the provisions of the Charter. The same thing could be
said of paragraph 2 of the thirtcer-Power draft. The only differcnce between
paragraph 1 of the USSR draft ond paragraph 2 of the thirteen-Power draft was one of
terminology and that could be dealt with by a drafting committee.

In reply to a question from lir, BILGE (Turkey), Mr. KOLESNIK (Union of Soviet
Socialist Republics) said that as paragraph 2 C in the USSR draft referred to indirect
aggressioﬁ, it would be deleted in conscquence of the deletion of the words "direct or

indirect" from paragraph 1.
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Mr. STARACCE (Italy) said he objected to the procedure being followed. . The

Commi ttee would have done better to start compiling a list of points to be debated than
to discuss what points to include in the definition. He could not agree that there
should be no further discussion of whcther or not indirect aggression was to be include
in the definition; only general views had so far becn expressed on the subject and
specific detalls had not yet becn considered.

The ﬁove to omit indirect aggression from the definition was somewhat surprising.
It had been included in all three drafts, from which it would appear that there was a
general consensus that it was a form of aggression. In fact, all had agreed that
indirect aggression was one of the most serious forms of aggression at the present time.
If he had understood corrcctly, the main concern was whether the right of self-defence
should apply in cases of indirect aggression, but that was a matter that could be left
until later. In other words, indirect aggression might be included as & form of
aggression in the draft definition at the present stage and questions relating to its
precisc scope could be discussed later.

Mr. ALLAF (Syria), speaking on a point of order, said he did not consider
that the representative of Italy had the right to re-open the question of substance
at the present juncture. Many delegations wanted to confine the definition to direct
aggression, the USSR reprcsentative had agreed to that as a compromise, and the question
put to the sponsors of the six-Power draft had been answered. If every delegation spoke
now to defend its point of view the Committee would get nowherec.

Mr. STARACCE (Itely) oxercising his right of reply, said he had not under-
stood that the debc.ce had been closed on ti > question of incl.ding indirect aggression
in the definition. All he had been suggesting was that the Committee should agree that
indirect aggression was o form of aggression and leave aside the question of exercising

the right of self-defence in cascs of indirect aggression for the time being.

The meeting rosc at 6,20 p.m.
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SUMMARY RECORD OP THE SIXTY-SECOND MEETING
held on Friday, 2/ July 1970, at 10.15 a.m.
Chairnen: Mr. FAKHREDDINE Sudan
CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERA!, ASSEMBLY RESOLUTIONS

2330 (XXII), 2420 (XXIII) AND 2549(XXIV)) (agenda item 5) (4/7620; A/AC.134/E.22)
(continueds g

The CHAIRMAN recalled that, at its élst meeting, the Committee had considered
operative paragraph 1 of the USSR draft and the corresponding operative paragraphs of
the other two drafts. He suggested that when the eight members wishing to speak on the
question of direct and indirect aggression had spoken, the Committee should continue
its discussion, taking up the other points in the corresponding provisions in the
three drafts.

Mr, ALLAF (Syria) said it was essential not to reopen the general debate.
Regarding the question of direct and indirect aggressibn, he recélled that at the
6lst meeting those who wanted the definition to deal only with direct armed aggression
had persuadgd the Soviet Union to delete the words "direct or indirect" from operative
paragraph 1 of its dwvaft; on that occasion, the USSR delegation had stated that at the .
present session it would be better to define only direct armed aggression. The
USSR draft had thus besn brought considerably closer to the thirteen-Power draft in
that respect. However, the sponsors of the six-Power draft had refused to delete the
reference to indirect aggression in their draft. The position was perfectly clear
and the Committee should now take up the Secpnd point in operative paragraph 1 of the
USSR draft and the corresponding paragraphs in the other two drafts: the principle
of priority. He herefore hoped that tho @ who wished to mixce statements would deal
with that principle and rot with the question of direct and indirect aggression.

Mr. SCHWEBEL (United Stztes of America), speaking on a point of order, said

that the Syrian representative had by no means clarified the debate; at the 6lst
meeting, that representative had made a suggestion, but that suggestion had not been
adopted. In the opinion of the United States, indirect aggression was an essential
aspect of the Committee's task and therefore agreement had to be reached on that
point if a satisfactory and acceptable definition was to be produced.

The CHAIRMAN suggested, in the light of the United States representative's
remark, that the eight representatives who wished to speak should be allowed to deal

either with the question of direct and indirect aggression or with other points, on
the understanding that, when that list of speakers was exhausted, delegations could
only discuss the othgr points.
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Mr. ALLAF (Syria) said he feared that, if those eight delegations were
allowed to speak again on the question of direct and indirect aggression, other
delegations might wish to reply to them and much time would be wasted.

Mr., KOLESNIK (Union of Soviet Sccialist Republics) expressed concern at the

direction the discussion had taken. He pointed out that, at the 6lst meeting, the
Committee had listed the basic issues to be considered: the question of direct and
indirect aggression, the principle of priority and the criterion of intent. He
feared that if the discussion of those issues procceded in the way some delegations
wished, there might be a repetition of the debate which had already taken place at
the Committee's previous sessions. As the representative of Syria had pointed out,
the arguments were well known and the Committee's present task was to clarify the
position of the sponsors of the three drafts by concentrating on the basic principles;
the three texts should be compared with a view to identifying possible areas of
agreement,

Mr. VALERA (Spain), speaking on a point of order, said that the USSR
delegation had made it possible to rcach a compromise, at the 6lst meeting, on
the question of direct and indirect aggression. It had been argued, however, that
if the Committee decided to omit any reference to indirect aggression, thc seventh
preambular paragraph of the thirtesn-Power draft would have to be deleted. As a
co-sponsor of that draft, his delegation could not accept that; it believed that
the Committee should reconsider the qusstion of dircet and indirect aggression,
with specific reference to that paragraph, which dealt with legitimate self-defence.

Mr, SCF EBEL (United States of 'merica), speaking on a point of order, said
that, as far as he was aware, tne list of speakers on the question of direct and
indirect aggression was not closed; his own delegation also intended to speak in
that debate and wished to be added to the 1list., it the 6lst meeting, the Committee
had agreed to explore point by point all possibilities of reconciling the views of
delegations. That should be the basic task of the Committee, which could not evade
those issues. The Committee had decided not to compare the corresponding provisions
of the respective drafts, but to compare the underlying principles in the light of
the drafts; it should not become involved in phraseology but should, on the contrary,
consider the substance of the points on which the Committee's members agrced or
disagreed.

The CHATRMAN said he understood that the Committee wished to consider the

drafts paragraph by paragraph in ordor to identify the points they had in common or
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the points which needed to be reconciled. The first of thosc points was the question
of direct and indirect aggression. He again suggested that the speakers on the list
should be allowed to speak either on that first point, or, if they considered that the
subject had been exhausted, on other points, He proposed to close the list of speakers
after adding to it the United States of America.

Mr, ROSSIDES (Cyprus), speaking on a point of order, said that the Committee

had indeed decided to consider principles, as the United States representative had

observed, but to considcr them only in relation to paragraphs under discussion; the
Committee would therefore consider the principle of priority or the question of
political entities in the context of the paragraphs which invoked those concepts.
The CHAIRMAN agreed with that interpretation of the Committee's decision.
Mr, UIREDU (Ghana) asked the Chairman whether, when he had spoken of closing
the list of speakers, he had meant that delegations not on that list could not speak

about the principle of priority and the question of political entities.
The CHATRMAN agreed that the representative of Ghana had raised a cogent
point and that it would be unfair to close the list of speakers. He therefore appealed
to the speakers on the list not to reopen the question of direct and indirect aggression,
Mr, SCHWEBEL (United States of America) said he believed the Chairman had
not described quite accurately the decision taken by the Committee at the 6lst meeting.

The Committee had decided to concentrate its attention successively on three issues -

the direct or indirect use of force, the principal of priority and the question of
intent -~ in the light of the drafts submitted, exploring the possibility of agreement.
That procedure should now be followed. Moreover, if he remembered rightly, the list
of speakers had not been closed at the 6lst meeting.

Mr, ALCIVAR (Ecuador) said that the agreement reached at the 61st meeting
had becn quite clear; the Committee had decided to consider the drafts paragraph by
paragraph, beginning with operative paragraph 1 of the USSR draft and the corresponding
paragraphs of the other drafts, i.e. paragraph 2 of the thirteen-Power draft and
paragraph II of the six-Power draft, taking into account the various issues arising
out of those provisions: the question of the direct or indirect use of force, the
question of intent and the principle of priority. The Committce had first taken up
the question of dircet and indirect aggression, tut it could not go on discussing
that subject indefinitely; if the views on that issue werec to be reconciled it
would have to be taken up in informal negotiations and not debated in a plenary
meeting. He therefore proposed that the 1list of speakers on the question of direct and

indirect use of force should be closad,
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The CHAIRMAN observed that the proposal of the representative of Ecuador had
-the same purpose as the appeal he had just mdde.
Mr,. JELIC (Yugoslavia) observed that, before the Committee could continue and

conclude the discussion on the qucstion of direct and indirect aggression, it was

essential to determine what was being discussed; the USSR draft referred to armed
aggression, in the meaning of Article ‘51 of the Charter, whereas the thirteen-Power and
six-Power drafts referrea simply to aggression, in thé meaning of Article 39 of the
Charter, i.,e. a rmuch broader meaning; that concept had been further broadened by the
reference to direct or indirect aggression, It was therefore essential for the Committee
to know exactly what it was discussing.

Mr., ROSSIDES (Cyprus) agreed that at the 6lst meeting there had been no
question of closing the list of speakers; the Committes had simply decided to consider
operative paragraph 1 of the USSR draft and the corresponding paragraphs of the other
two drafts, concentrating on the question of direct and indirsct aggression. It would

nov be desirable to extend the discussion to other issues, i.e. the principle of

priority and the question of political entities; as a compromise, however, he suggested
that speakers should not be precluded from referring to the question of direct and
indirect aggression, on the understanding that consideration of that subject was almost
completed; the épeakers should be asked not to make unduly long statements on ths
subject. It would only be fair to allow delegations still wishing to speak to be added
to the list of speakers.,

The CHAIRMAN said he shared the desire of the representative of Cyprus for

fairness. To meet his request, he would postpone closing the list of speakers until

1l p.m.

Mr, ALLAF (Syria) said that he could not agree to that procedure, for, if
the Chairman extended the time 1imit for entering names on the list of speakers in
that way, therc might be far too many speakers. dccording to the spirit of the
procedure adopted at the 6lst meeting, the general dcbate should be closed and the
Committee should now turn to the basic principles, namely the question of direct or
indirect aggression, the question of intent, the principle of priority and the
question of the consequences of aggression. In his delegation's view, the Committee
should decide to discuss cach principle once only, so that the agreement or disagreement
that emerged would be valid for all. the paragraphs of the d rafts,

The CHAIRMAN said that he would ask all those delegations which wished to

discuss the question of dircct or indirect aggression to indicate whether they desired
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to be put on the list of speakers, after which the Committee could decide to close
the list of speakers on that subject. 7
Mr, CHKHIKVADZE (Union of Soviet Socialist Republics), speaking on a point

of order, said that members of the Committee should not reopen the decision taken the

day before concerning the question of direct and indirect aggression., However, the
issue of political entities should be dealt with.

Mr. WIREDU (Ghana), taking up a point made by the Yugoslav representative,
said that the discussion of direct and indirect aggression must be related to Articles 1,
39 and 51 of the Charter, all of which contained the term "aggression". If it
concentrated on the concept of aggression as contained in the draft definitions, the
Cormittoe might give thc concept a narrower meaning than did the relevant articles of
thc Charter. )

Mr, BEL REEDY (United Arab Republic) said that the Committee had decided
at the 6lst meeting to examine the three drafts, paragraph by paragraph, which pre-
supposed a consideration of the principles they contained, and that would be done
with reference to Articles 1, 39 and 51 of the Charter. Hc did not think the
representative of Ghana needed to have any fears on that score.

Mr. ROSSIDES (Cyprus), speaking on a point of order, pointed out that the

question of direct and indirect aggression would arise again in comnexion with

paragraph IV of thc six-Power draft. The decision on closing the list of speakers
should therefore apply only to the discussion on the concept of aggression in the
sense of paragraph 1 of the USSR draft and not in abstracto nor in the sense of

paragraph IV of the six-Power draft., It was still too early to determine the meaning

of the concept of gggression in that latter provision.
My, SCHWEBEL (United States of America) said that he agreed with the

representative of Cyprus regarding the procedure to be followed in examining the

concept of aggression.

Several speakers, including the represehtatives of Equador and Syria, had
recalled that it had becn decided at the 6lst mecting to examine certain points,
including the question of intent, and they had added that it had also been decided
to study the throe drafts paragraph by paragreph. He would be glad if those speakers
could indicate to him wherc thc concept of intent was to bc found in paragraph 1
of the USSR draft or in the corresponding paragraphs of the other two drafts,

Mr, ALLAF (Syria) said thet hc disagrecd with the viow expressed by the
representative of Cyprus and supported by the United Statcs rcopresentative. If their
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suggestion was followed, at least two mectings would be devoted to considering direct
and indircct aggression within the mcaning of paragraph 1 of the USSR draft and that
qusstion would subsequently give rise to further general discussion. The same thing
would happen in thc case of any principle, such as the principle of priority, that
appeared in several provisions of the drafts. Such a procedﬁre was inacceptable.

The Committee should not waste its timc on points which were perhaps only matters of
drafting. Hc recalled that he had opposed consideration of the drafts paragraph by
paragraph so long as the differenccs on certain basic principles and criteria had not
been scttled.

Replying to the United States representativec, he said that the question of
intent would arise when the Ccmmittec took up the provision of the thirteen-Power
draft in which that question was mentioned. The criterion of intent was in fact
linked with the different forms of aggression.

Mr, CL.RK (Canada), spcaking on a point of ordecr, said that the present
discussion was. concerned solely with procecdure., He proposed that the meeting should
be suspended to enable informal consultations between the Chairman and certain
dclegations to take place. The Canadian delcgation would agreec to any procedure that
‘was generally acceptable and likely to- speed up thce work of the Committce.

The CHAIRMAN, under rule 119 of the rules of procedure put that motion to

the Vote immediately.

The motion was adopted by 22 votes to 3, with 2 abstentions.

The meeting was suspcnded at’11.30 a.m. and resumed at 12 noon.
The CHATRMAN announced that the suspension of the mecting had been useful

‘vecausc, as a result, delegations had more or less agreed on the course to be followed.

The comparativc table preparcd by the Sscrctariat showed the comparable provisions of
the three draft proposals sidc by side. The normal ncthod of work was to identify
and discuss the principles which cmerged from paragraph -1 of the USSR draft and
from the corresponding paragraphs of thc other two drafts, and so on, paragraph by
paragraph.

Mr, ALLAF (Syria) said that hc could agrcc to the Committec taking up the
principles in paragraph 'l of the USSR draft in the order in which they appeared, but
he was against rcopening the discussion later if the same principles were found in

othcr provisions of the drafts.

The CHATIRMAN observed that the Committee might have to re-examine a principle

later, if it appeared in a different context.
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Mr, WIREDU (Ghana), taking up the point raised by the representative of
Syria, said that the question of priority would inevifably give rise to problems of
interpretation at some stage. Consequently, the Committee should agree, within the
framework of paragraph 1 of the USSR draft, on an interpreation of that concept
which was generally acceptable no matter where it was placed in the drafts, The
procedure to be followcd should thereforc be made perfectly clear beforc it was adopted.

Mr, ALCIV.R (Ecuador) said that he did not object to the suggested procedure.
He thought, however, that only the morning meetings should be dovoted to statements
by representatives, the afternoons being rescrved for informal contacts. He was
convinced that, for delegations which genuincly desired to define aggrcssion, private
consultations would bc the only mcans of achieving a positive result.

The CHAIRMAN said he did not think it was possible to take a final decision

on the lines indicated by the rcepresentative of Lcuador, but he would bear the

latter's suggestion in mind.,
Mr, CHKHIKVADZE (Union of Soviet Socialist Republics) said he was against

unnecessarily prolonging the gencral debate, since he believed it would not produce

any result. The Cormittcc had begun discussing the day before the substance of
paragraph 1 of the USSR draft and of the corresponding paragraphs of the other drafts.
Certain reprcsentatives, those who did not want to define aggression, werc trying at
the prescnt mecting to disrupt the work of the Committce by raising questions of
procedure, The USSR dclcgation considered that the Committce should abidc by the
decision taken thc previous day and turn to the considecration of other principles.
He was surprised that a minority should be ablec to paralyse the work of thc Committee
in that way.

The CHAIRMALN obscrved that the USSR rcprosontative's remarks did not conflict

with what, he himself was proposing, namely that consideration of the question of direct

or indirect agpression should be concludcd, that the Committee should move on to the
criterion of priority and that it should then look for the comparablo principles in
the following paragraphs of the drafts and cxamine them in turn, He invited the
Committec to adopt that proccdurc.
It was so decided.
The CHAIRMAN invited members of the Committee wishing to bc placed on the

list of spcakers on the question of dircct and indirect aggression to so signify

immediatcly.
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Mr. ROSSIDES (Cyprus) requested thai his name be added to the list of

speakers.
The CHAIRMAN proposed that the list of speakers should be closed.
It was so decided.
Mr, MUTULLE (Democratic Republic of: the Congo) said that, for the last two
meetings, the Committee had been swamped by points of order. He hoped that the

serene atmosphere which was so necessary for negotiations had now becn restored.

de wished to reciterate his delegation's position rogarding the distinction to be
made betwesn direct and indirect forms of aggression. Since the-tuenty-second session
of the Gencral Assembly, both at mectings of the Special Cormittce on the Question of
Defining Aggression and in the Sixth Committee, the Democratic Republic of the Congo
had maintained that aggression itself should be defined, after which attention should
be given to . lassifying the various forms it could take., There should be no hesitation
between the principal and the accessory, between the principle of aggression and what
was mercly an example of aggression. If the elements that constitutcd a theft or a
murdor'werc present, a murder or a theft was inferred, irrespcctive of the method used
by the author of the éction. The Committce's task was to define aggression, and not
the forms it took, because the latter werc related to thc methods or circumstances in
which the aggressor actually cormitted an act of aggression.

Nevertheless, when he had uphcld that viewpoint at the 1968 session of the Committec,
he had been told that-a. compromise had already bcen rcached in the Committec and that
the gcneral view was that the first stop should be to define thc direct forms of
aggrgssipn, in other words the use of armed force. Decsiring thc work to be done-in an
orderly.manner,_he had accepted that the Committee should_first define armed aggression
on thé understandiné that it was only a start, for by defining armed aggression the
Committee would have formlated only part of the definition it had been asked to preparc.
It should be popfectly understood that the distinction between direct and indirect
forms of aggression was oxtra-juridical; it was a mattcr of method and there could
be no question of defining aggression in its dircct forms without completing the
definition by a study of the indirect forms.

Conscquently, a sentcnce should be inscrted in the preamblc of the future definition
explaining that the Committcc had begun by dofining direct forms of aggression but that
that did not constitutc its wholc tasks

Mr, STEEL (United Kingdom) said that ho fully supportcd the remarks made by
the rcpresentative of the Democratic Republic of the Congo, exccpﬁ with regard to the

proccdure to he followed.,
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The members of the Committee were certainly almost unanimous in thinking that
aggression conld be committed either by direct'means or by indirect means and that the
indirect use of force was at least as dangerous to international peace and security
as aggression committed'by obvious means. In his view, indirect aggression was
undoubtedly more dangerous than direct’éggrossion, at leéstnnowadays. Direct
aggression, committed when armed forces crossed a fronticr or when the territory of
another State was bombed, was obvious and incontrovertible, Indirect aggression, on
the other hand, gave room for argument, and there was always argument, because the
aggressor denied the facts and his argumcnt was not casy to rcbut. It was generally
recognized, moreover, that indirect aggression was the nost frequent form of aggression
in the world today.

In the circumstances, would fhc Committec be doing anything uscful by providing
the world with a definition which mercly stated the obvious and left the real problem
unsolved? And, morc serious still, would not such a definition bec dangerous?

In any event, a definition concerned with direcct methods of using armed force
and which ieft unsettled, in other words, subject to dispute, the question whether
the indirect usc of forcc did. or did not constitute aggression would not be a
satisfactory definition.

The discussion at thc 6élst meeting had been conccrned with the possibility of
the Cormittec lcaving that question aside for the moment and dealing with a simpler,
clearcr, concept in the three paragraphs under consideration, namely paragraph 1 of
the USSR draft, paragraph 2 of the thirteen-Power draft and thc first paragraph II
of the six-Powor draft. That was not, in his view, a sensiblc method. He had not
hcard a single argument to convince hin of the advantage of that procedure, othcr than
that it would be a way of avoiding the difficulty. But nothing would be solved by
avoiding difficultics, Sconer or later it would be neccssary to come to the point.

The USSR representative had explained at the 6lst meeting why he would be
propared to omlt the words "direct or indirect" qualifying armed aggression in
paragraph 1 of his draft, but he had given no explanation of the reason for omitting
the qualification. He, for his part, would endeavour to cxplein why thosc qualifying
words should be retained, and hc would like those holding the opposite vicw to explain
why they should be deletod,

The first paragraphs in the threce draft dcfinitions stated what constituted, in
his view, the corc of the definition of aggression, The remaining provisions of each
of the drafts only elaborated cn that central elemcnt of the definition, with
qualifications and exceptions. Since it was the central idea that was being studied
it should be formulated completely and without distortion.
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To begin with, from the viewpoint of that central idea, the three drafts were
very close to one another; they all were based on fArticle 2, paragraph 4, of the
Charter,

His delegation, however, and the other delegations sponsoring the six-Power
draft, had feared that the wording of the Charter might not be clear enough to embrace
the essence of aggression in all its practical manifestations, and they had also
feared that the wording of the Charter might be interpreted as referring only to the
direct use of force. The discussions during the last ten days had amply proved that
their fears had been justified.

It was, therefore, desirable and vital, in their view, to state what the
principle of the definition of aggression was in a form which left no room for doubt.

If it was in fact generally recognized that the indirect use of force did
constitute aggression, he wondered why some were opposed to stating that unequivocally
and clearing up, once and for all, any doubts on the subject. If, on the other hand,
there were some who were not in agreement with him on that point, then the Committee
had to settle a major question of principle and could not proceed further with its
work until it had done so.

Mr, EL REEDY (United Arab Republic) recalled that he had proposed to the
Committee in a constructive splrit at its élst meeting a method of work which had
given rise to a lengthy procedural discussion. He stressed that if the method now to
be adopted would enable some members to try to thwart the desire of many members of the
Committee tc reach agreement, then other methods could be adopted. The United Arab
Republic would oppose any attempt to give a definition of aggression which was not a
real definition, or to make it appear to the General Assémbly that to define aggression
was an impossible task.

‘With regard to whether or not the words "direct and indirect" should be mentioned,
he recalled that those words were alien to the concept of aggression as contained in
the Charter. That was the reason his delegation at the Committec's 1968 session had
submitted a formal amendment to the original thirteen-Powsr proposal, for the deletion
of those words., It apprcciated the fact that the thirteen-Powcrs had accepted that
amendment in their revised draft submitted in 1969. |

The use of adjecctives such as "direct or indirect" and "overt or covert!" would
tend to dilute the very concept of aggression and consequently dilute the concept of
self-defence. Such a result would bc unwelcome, because it might help aggressors, who
usually gavc their acts of aggression the label "self-defence".

Article 51 of the Charter had been wisely drafted. It restricted the application
of the resort to force in self-defence to the cases where armed attack occurred. That
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restriction might be endangered if the concept of aggression were falsely expanded
through the use of such ambiguous terms as "direct 6r indirect" ond "overt or covert',

The United Kingdom representative had said that the six-Power draft was based
on Article 2, paragraph 4, in defining aggression as the use of direct or indirect
force. He disagreed strongly, since the Charter contained no qualification of the
"use of force" mentioned in Article 2, paragraph 4.

If the concept of the use of force was to be understocd, reference should be made
to the work of the Special Committee'on Principles of International Law Concerning
Friendly Relations and Co-cperation among States; after several years of work the
Special Committee had drafted a Declaration dealing, among other principles, precisely
with the principle prohibiting the threat or use of force. It was noteworthy that
in the Declaration no distinction was made between "direct" and "indirect" use
of force. The reply therefore to those, and particularly to the United Kingdom
representative, who asked why the words "direct or indirect" should be omitted from
the definition of aggression was that, basically, the distinction was not there in
the first place.

At the 6lst meeting, the sponsors of the thirteen-Power draft had persuaded the
USSR to omit that phrase in the definition in paragraph 1 of its draft. He had hopol
that the United States representative would not have rejected as decisively as he
had done the same possibility with regard to the six-Powsr draft, but he had been
disappointed.

The méeting rose at 1 p.m.
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SUMMARY RECORD OF THE SIXTY-THIRD MEETING
held on Friday, 24 July 1970, at 3.20 p.n.
Chairman: Mr. FAKEREDDINE Sudan .

CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY
RESOLUTIONS 2330(XXII), 2420(XXIII) AMD 2549(XXIV) (agenda iten 5)
(£/7620; A/AC.134/L.22)) (continued)

Mr. BAYONA (Colombia) said he entirely agreed with the United States
representative that indirect aggression was one of the most serious forms of aggression;
it was precisely for that reason that his delegation had never entertained the thought.
that indirect aggression should not be defined. It was solely for procedural reasons
due to the difficulties involved in defining indirect aggression that it supported the
idea that the Committee should first define direct aggression in the sense of the armed
attack which was referred to in the Charter and against which a victim State could
exercise the right of self-defence under the provisions of Article 51. To define the
conditions under which that right could justifiably be exercised in the face of indirect
aggression was a difficult problem which would take time to solve, but no one denied
that there might be instances of indirect aggression in which the provisions of Article 51
would apply; a definition to cover indirect aggression would, he was convinced, be '
prepared in due course. The question whether direct and indirect aggression were
mentioned in the Charter or not was of no importance; if the Committee was to be bound.
by the terminology used in the Charter, it would be unnecessary for it to define aggression
at all.

What was being said in the thirtcen-Power draft was, in principle, that armed
aggression was being dealt with first because it represented one of the nore serious
forns of aggression. He did not think that the failure to include another of the more
serious forms of aggression, indirect aggression, would diminish the value of the
definition in the eyes of the world, as the United Kingdon representative had suggested
(62nd meeting). He doubted very much, moreover, whether the definition would be
adopted by the General Assembly at its session that year; if it was adopted in 1971,
he would consider that result a magnificent achievement.

Mr. POLLARD (Guyana) said that at the present junctufe in the'debate, vwhich
had beeun virtually closed when the United States representative had stated his

delegation's position in terms suggestive of a categorical imperative, he would merely
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say that the psychological and material imponderables surrounding indirect aggression
were cogent arguments in favour of déferring its definition until a later stage. He
assuned that what lay behind ﬁheAUnited Kingdom representative!s suggestion that
concentration on direct aggression at the present time might lead to an increase in .
acts of indirect aggression was his fear that the over-all level of violence would
thereby be raised. If that assumption was correct, the argument was that a definition
of direct aggression might raise the over-all level of violence. That was a non
sequitur, and therefore unacceptable.

As for the gquestion put by the United States representative at the 62nd meeting
cdncerning the accommodation of intent under the principle of priority, several of
the sponsors of the thirteen-Power draft supported the argument that the principle
of priority raised a presumption of guilt., If that argument was accepted as valid,
the only way of rebutting the presumption was to furnish proof of absence of animus.

Mr. SIDIK (Indonesia) sald he had already indicated that his delegation's
attitude was flexible in so far as obtaining agreement on the formulation of g defini-
- tlon was concerned. His delegation had also made clear at previous sessions and in
the Sixth Committee of the General Assembly its view, based on bitter experience of
subversive activities in Indonesia, that indirect aggression could be as dangerous as
direct. , |

For the sake of expediency, however, and in a spirit of solidarity with certain
brother countries, his delegation was inclined to accept the suggestion of the majority
that direct armed aggression should be dea.t with first. It was in fact prepared to
accept the thirteen-Power draft as it stood.. It fully agreed with the assertion of
the representative of the Democratic Republic of the Congo (62nd meeting), however,
that no matter what definition was drawn up, the preamble to it should contain a para-
graph specifying that the definition did nbt cover the whole concept of aggression and
that forms of aggression not covered would be defined later.

The deletion of paragraph 2 C from the USSR draft caused difficulties for his
delegation. If the qualification of aggression was omitted from paragraph 1, and then
if action by armed bands was excluded from the enumeration of acts to be considered
as aggression, that could be interpreted as giving licence to States to resort‘to the
use of armed force through the medium of armed bands, mercenaries, saboteurs and the

like. Articles 39, 40 and 51 of the Charter did not mention direct or indirect



aggression, but neither did they stipulate that acts by armed bands, saboteurs and the
like 'did not constitute aggression. In fact, no one would deny ‘that such acts eould
be categorized as aggression, and, in particular, as armed aggression. His delegation
would have preferred it if the USSR delegation had decided to delate only the word
"indirect" before the word "aggression" at the end of paragraph 2 C.  As the whole
paragraph had been deleted, however, he wondered whether the USSR delegation would be
prepared to re-insert th: reference to direct aggression in~paragraph'l of its draft,
the beginning of which would then read: "Direct armed aggression is the use by a
State ....".. It would then be unmistakeably clcar that the definition did not cover
the whole concept of aggression. He was not making a formal proposal in that scense
at the present stage, but reserved the right to do so later after'heariﬁg the views

of other delegations.

Mr. BILGE (Turkey) said he had already stressed the irportance his delegation
attached to indirect armed aggression, which had attained a scope and significance
which almost put it on.a par with classic direct aggression. The only'difference
between direct and indirect aggression nowadays was that in the former case, countries
were conquered by direct action and in the latter by the stirring up of civil war and
by territorial violation. He hoped that indirect aggression would be included in the
Cormittee's definition. There was no lack of precedent, for in treaties defining
aégression that had been concluded in the past there was always a paragraph dealing
with support given to armed bands, a paragraph which had been included at the insistence
of countries participating in the Disarmar. nt Conference which had had to suffer from
the activities of such bands. |

It had been argued that in order to achieve the greatest possible measure of
support, it would be better for the Cormittee to limit itself to preparing a minimunm .
definition. His delegation agreced, but naintained that even a minimum definition
rust include indirect armed aggression. Economic or ideological -aggression had not
the same affinity to indirect aggrassion as the latter had to direct aggression.

His delegation had not so far cormented on any of the three drafts before the
Cormittee. It had an open mind on the subject, but it would not be satisfied with
o definition it regarded as inadequate. He would reflect on the Indonesian represen—
tative's suggestion, but reserved his delegation's position. The preamble to the

thirteen—Power draft was not satisfactory to his delegation in that respect either.
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Mr. SCHWEBEL (United States of America) said the United Arab Republic
representative had rightly pointed out that the Charter spoke of aggression, the threat

or use of force, and armed attack, but made no mention of direct or indirect use of
force. Fron that unquestionable premise, however, he had arrived at a questionable
conclusion: that the types of force involved in aggression should not be specified.
in the definition. The logical conclusion from that premise would be that neither'
direct nor indirsct uses of force should be dealt with, and that would lead nowhere.

He could not see why it should be more reasqnabie to speak of direct aggression
than of indirec£ aggression. The Charter was concerned with armed attack, and the
six-Power draft spoke of uses of force, which was wholly consistent with the logic and
intention 9f the Charter. There was no justification in the Charter for describing
aggression by certain means and excluding aggression by other.means; arguments to
the contrary were untenable. The only point of substance raised by those who favoured
the exclusion of indirsct uses of force from the definition was that their inclusion
raised the question of the scope of the response in self-defence., The United Arab
Republic representative had expressed a legitimate concern lest the inclusion of |
indirect uses of force might unduly dilute the concept of aggression and expand the
scope of permissible self-defence. There was, however, a simple answer to that
point: to be legitimate, the use of force in self-defence must be proportionate; the
sane cardinal principle would apply whether the use of force was.bf direct or indirect
means. He hoped that answer would reassure the United Arab Republic representative
and lead hin to reconsider his opposition to the inclusion of the use of force by
indirect means in the definition.

There -seemed to be some confusion sbout the distinction made by the sponsors of
the six-Power draft between the indirect use of force and the covert use of force.
The araft Declaration on Principles of International Law concerning Friendly Relations
and Co-operation among States threw some light on that. The eighth paragraph in that
draft Declaration under the heading "The principle that States shall refrain. in their
international relations from the ... use of force ..." referred to the duty of every
State to refrain from organizing or encoursging the organization of armed bands for
incursion into the territory of another State, or, in other words, to refrain from the

covert use of force; while the following paragraph referred to the duty of every State
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to refrain from organizing acts of civil strife in another State, or, in other'words,
to refrain from the indirect use of force. The distinction the sponsors of the
six-Power draft were naking was precisely the distinction made in that text; and he
could not understand why delegations which had found it poseiblc to accept the kind
of st;tument contained in the draft Duclaratlon could not accept a similar statempnt
in a definition of aggression when they agreed that aggression was a use of force.
There W6uld be a response to such types of aggression, and to say that it would be
limited by thu Cormittec's definition would be to nake a laughing-stock of the
Conmlttee.

The argunent that thb Cormittee shculd restrict itself to deflnlng direct aggression
at the presecnt stage because direct aggression was relatively easy to define was°
derisory;lefforts to define it had already lasted for more than thirty years and,
norcover, if indirect aggression was a more difficult subject, there was no knowing
how long it would take to define. If the Committee meant to define aggression, it
rmist include both direct and indirect aggression in its definition. Many speakers
had said that they were not opposed to, or that they were in favour of, defining
indirect aggression. His delegation was not attached to any particular form of
wofds; but it considered it imperative that the essential elements of aggression be
set out in any definition. The United States Government would oppose any definition
of aggrsssion from which indirect uses of force were excluded. The Committee was to
contribute to the development of international law and not to its regression; to omit
the concept'éf the use of force by indirect means would be regression. ‘

Mr. GROS ESPIELL (Uruguay) said it had already been made clear that his

delegation considered aggression as any use of armed force in violation of the

purposbs and pr1n01ples of the United Nations Charter. The Chaftor did not nention

"direct or 1nd1rect, overt or covert", so what ‘the definition should do was to enumerate

all the illegal uses of armed force. '
His Government rejected ail forms of armed aggfession, but it believed that a

distinction must be made between direct and “indirect aggression, in particular

because of the provision relating to the extreise of the right of self-defence.

Under the Charter, that right ‘could only be uxer01oed in response to armed attack,

in other words to direct arned aggression.
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His delegation had agreed that paragraph 2 of the thirteen-Power draft should
be confined to direct armed aggression because it believed that it would be relatively
easy to obtain agreement on that aspect and that a second definition could be prepared
subsequenfly to cover indirect aggression. It was convinced that insistence on |
including indireqt aggression in the first definition would condemn the Committee to
failure.

In a spirit of compromise, his delegation was prepared to accept a definition
at the present stage which, first, recognized and affirmed that the use of force
violated the United Nations Charter; second, included a paragraph similar to operative
paragraph 7 of the thirteen-Power draft; and, third, expressly stated that indirect
aggression would be analysed and studied at the Committee'!s next session. That in
no way meant that his delegation believed that direct armed aggression was necessarily
the most serious form of aggression; indirect aggression was a very serious form of
aggression, particularly in Latin America at the present time. He hoped that other
delegations would demonstrate the open~mindedness and spirit of co-operation shown
by his own delegation. |

Mr. ROSSIDES (Cyprus) said that in his opinion direct and indirect aggression

did not appear in the Charter; only "aggression" was mentioned. The six-Power draft,
as its protagonists had pointed out, treated aggression as a single concept within
the meaning of Article 2, paragraph 4, of the Charter, without introducing the notion
of categorics of aggression. The definition prepared by the Committee would have to
be consistent with the Charter and not with the current interests of individual
States; but Article 2, paragraph 4, prohibited also the threat of force and was
therefore concerned with a broader concept than the use of armed force. A more
1limited concept was invoked in Articles 1 and 39 of the Charter, and the still more
linited one of "armed attack" in Article 51.  Since the purpose of the United Nations
was to maintain international peace and security, the Charter wisély restricted, in
Article 51, the grounds for exercising the right of self-defence by referring
specifically to armed attack, the most serious and dangerous forn of the use of
force. To be effective in such cases, defensive action generally had to be taken
withouf waiting for a decision by the Security Council. A definition of armed
aggression was what was most urgently needed, and it should not be difficult to agree
on what constituted armed aggression for the purposes of Article 51. In the case of

less direct and less obvious forms of aggression, there was generally time to seek
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action through the Security Council. lost instances of such aggression did not .
warrant recourse to self-defence, i.ec. war. Incursion by armed bands, if of such
a nature as to create the irminence of danger and emergency conterplated in Article 51,
night, however, warrant such action, but‘that would be for the Security Council to
determine. The Cormittee should first concentrate on defining armed aggression,
.on the basis of Article 51 of the Charter, and take up the less dirsct forms later.
Mr. EL REEDY (United Arab Republic) said that indirect aggression was a

netter of particular concern to snall countries, because of their vulnerability to it.
His own country had been the victin of many of the formns of indirect aggression
mentioned by representatives during the discussion. It had played an active part
in the adoption of General Assembly resolution 2131 (XX) of 21 December 1965, contain-
ing the Declaration on the Inadnissibility of Intervention in the Domestic Affairs of
States and the Protection of Their Independence and Sovereignty, and had proposed,
together with Chile, the incorporation of the principle of non-intervention in the
draft Declaration on Principles of International Law concerning Friendly Relations
and Co-operation among States. If, however, the word "aggression" was qualified by
such vague terms as "covert" and "indirect!, tha safeguard in Article 51 might be
weakened and give States an-opportunity to use force under the pretext of self-defence.
The United States representative's reply that the principle of proportionality would
be a sufficient safeguard for States against such aggression had not convinced him.
The Government of a State subjected to subversion or attempts to overthrow the régime
was entitled to take neasures to protect itself and its institutions. He therefore -
cgreed with the substance of the relevant paragraph of the thirteen-Powei draft.
The six-Power draft secmed to be based on Article 2, paragraph 4, of the Charter,
which dealt with the use of force but also with other concepts. Ls the United
States representative had stated, the draft Declaration on friendly relations, in
which the principle underlying Article 2, paragraph 4, of the Charter was elaborated,
also dealt with the use of force, but the general paragraph defining the elements of
the use of force in that draft Declaration did not use the words "direct!, "indirect",
"overt" or "covert".

Sone serious forms of aggression, however, mentionad in the draft Declaration
as violations of the principle of the ncn-use of forcé, and recognized as such by the

United States representative in his reply, had unaccountably been omitted from the
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six-Power draftl. The draft Declarction stated that "The territory of a State-shall
not be the object of military occupation resulting fron the use of force in contra-
vention of the provisions of the Charter"; and that "The territory of a State shall
not be the object of acquisition by another State resulting fron the threat or use
of force". It had been argued that the definition should not refer to the acquisi—
tion of territory, as that was a consequence of aggression and not the act of aggression
itself. His delegation believed that occupation of the territory of a State was a
continuous act of aggressicn, since it depended on the strength and weight of armed
force. Logically, it was no different from the initial acquisition of the territofy
by force. The United States representative had stated that his Governnent did not
support the acquisition of territory by aggression. The point was whether the
acquisition of territory by force was pernissible.  Aggressor States never admitted
that they had committed aggression, but generally claimed to have acted in self-
defence. He had put the question whether a State which had repelled aggression and
in doing so had entered and annexed part of the aggreésor State!s territory should
be considered as having cormitted aggression, since its initial use of force in self-
defence had been legitimate. That question had not been adequately answered by the
United States representative, and he maiﬁtained his position on that point.

) The draft Declaration also stated that "Every State has the “duty to refrain fron
any forcible action which deprives peoples referfed to in the elaboration of the
prinbiple'of equal rights and self-deternination of their right to self-determination
and freedon and independence". It had bren clairmed that such a provision had not
been included in the six-Power draft because self-determination had nothing to do with
aggression. But, a State which used force against a people in denying it self-
deternination violated the principle of the non-use of force and therefore committed
aggression. '

Mr. SCHWEBEL (United States of America) replied that not all the principles
invoked in the draft Declaration were relevant to the definition of aggression. The
-six~Power draft did not contain a reference to the non~recognition of territery
acquired by aggression because the acquisition of territory was a consequence cof
aggression, whereas the Committce was trying to define the act of aggression itself
and not to enumerate or analyse the many possible consequences of aggression. Never-

theless, he believed that the:latest official statement of the United States concerning
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the acquisition of territory by force had been the address of the Secretary of State
on 9 Decermber 1969 concerning the situation in-the Middle East; in speaking of the
arnistice 1ines, he had sald that any border changes "should not reflect the weight
of conquest". 4

Mr. EL REEDY (United Arab Republic), speaking on a point of order, said he

had avoided referring to questions which concerned the Middle East or his own country,

as his Government had not authorized him to raise such questions in the Cormittee,
which was not an appropriate place for their discussion. The questions he had put
to the United States representative had besn on a point of law and did not refer to
any specific situation. ” '

The CHAIRMAN said he had understood that the United States representative
had referred to the Middle East only by way of example and he had not therefore

brought hin to order.
. Mr. SCHWEBEL (United States of America) said he had mentioned the Middle

East only to identify a statement. He recalled that when other members of the
Cormittee had spoken freely, and at some length, about the situation in the Middle

East, neither the Chairman nor the representative of the United Arab Republic had
renonstrated.  He asked why the United Arab Republic considered that the requirement
that a response to the use of force by indirect means te proportionate was an inadequate
safeguard. '

The CHAIRMAN, replying to a question put by Mr. WIREDU (Ghana), said that
when the Cormittee decided to dzlete the statement of a principle from a particular
paragraph, it would automatically be deleted from any other paragraphs; there would
be no need to take it up again when considering other paragraphs if it had already

been adequately discussed. As there were no more speakers on the question whether
to include indirect aggression in the definition, he took it that the discussion on

that subject was concluded.
Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) asked what result

had seen echicved by that discussion and whether any conclusion had been reached.
His delegation's position on other parts of the definition would depend to some extent
on whether or not the definition covered indirect ans well as direct aggression.

The CHAIRMAN replied that informal consultations on the subject were
continuing, and he hoped that a satisfactory solution would be found.
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Mr. ROSSIDES (Cyprus) proposed that the meeting should be adjourned.
The CHATRMAN put that proposal to the vote.
The proposal for adjournment was adopted by 12 votes to one, with 9 gkstentions.

The meeting rose at 5.20 p.m.
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SUMMARY RECORD OF THE SIXTY-FOURTH MEETING
held on Monday, 27 July 1970 at 10.20 a.m.
Chairmen: Mir. FAKERADDINE - Sudan
CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS

2330 (XXII), 2420 (XXIII), AND 2459 (XXIV) (agenda item 5) (4/7620; A/AC.134/L.22)
gcontinuedz

The CHAIRMAN invited the nembers of the Committee to consider the criterion.

of "first use” invoked in - or omitted from - the first paragraphs of the three draft
definitions before the Committee. ‘ , )

Mr. VALERA (Spain) observed that the basic issue was whether the legitinmate
use of force should be confined to a legally constituted international cormunity, thereby
warranting the conclusion that whoever used force first automatically committed an
act of aggression, or whether States should be deemed to be entitled to use force
legitimately, in which case it would be necessary to seek a completely new definition
invoking the concept of the just war, upheld by certain jurists in the sixteenth
century.

On that point his delegation unreservedly supported the relevant provisions of
the thirteen-Power draft, of which it was a sponsor, since that draft, as was
appropriate in the present-day world, pernitted only the United Nations.to use force,
in accordance with the Charter (operative paragraph 1).. The concept of "first use"
therefore became an essential element in the definition of aggression, and the
thirteen-Power draft duly recognized it in operative paragraph 5.

Mr. STEEL (United Kingdom) said h. found it encouraging that the proponents
of the three drafts were not so widely separated on the question of "first use" as to
nake early agreerient seem unattainable. | _

The six-Power draft contained no reference fo "first use". Its sponsors had, not
considered it an essential element in the definitibn of aggressibn, although he
recalled having stated at the beginning of the session that the principle of "first
use" was relevant, in their opinion, and sometimes most important, depending on the
circurmistances in each individual case. The only point on which the sponsors of the
six-Power draft could not agree with the advocates of the other two drafts was that
the principle of "first use" should be determinative., Their positidn on that point

had not changed.
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He noted, moreover, that the sponsors of the thirteen-Power draft also did not
treat "first use" as an essential element of the definition, since it was not mentioned
in opérative paragraph 20 of their draft, but only in paragraph 5, where specific
exanples of actual aggre331on were given, showing that, if it should be mentioned at
all, the pr1nc1ple of “flrst use" mlght be relevant but not 1n all cases

The USSR draft nentloned "first use" in operatlve paragraph l i.e. at the_“
beginning of the substance of the definition. At first glance, the formulation of
the definition might suggest that it was a simple and unexceptionable truism. A second
reading, however - and he was afraid that was how the USSR draft should in fact be
interpreted - showed that for the sponsors of that draft "first use" was the automatic
deterninant of -aggression, to the exclusion of any other explanations.

Neither the United Kingdom nor the other five sponsors of the six-Power draft
could accept such a definition. In their opinion, even if it could be established
beyond -the slightest doubt which side had physically first used force, it did not
'automatically féllow that that was an act of aggression. Such an interpretation made
no allowance for special circumstances, which the Security Council would have to
consider in each case, or for behaviour preceding the act, or for circumstances which
night attenuate or explain the aggressive intent. |

‘The explanations given during the debate by the protagonists of the USSR draft
suggesfed, however, that there was-hope of a closing of ranks; in thelr opinion, the
principle of "first use" embodied in paragraph 1 of the draft should be interpreted
as leading oniy to a simple or rebuttable presumption. He had two comments to make
in reply. First, that was not what was staced in the draft; for such-an interpretation
to be valid there would have to be very considerable changes in the wording of the
provision. Secondly, it was by no means certain that in practice, the elenent of "first
use" could validly be reduced to a simple presunﬁtion.

The Security Council had never proceeded on such a narrow basis and doubtless
never would. It should be rerenbered that the Council did not follow nunicipal law -~
procedures, under which; for instance, the court could not make.a conviction unless
the plaintiff had at least adduced technical elenents of proof. The Council considered
all the relevant facts and sought to establish the whole truth. In a metter as grave

as an act of aggression, the Council would certainly not adopt any other procedure.’
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Nevertheless he would not oppose a reference to the principle of "first use" in
the definition of aggression, provided that it was treated in a balanced manner as part
of an equally balanoed whole

There was one more point, however: sone members maintained that "first use"
offered a valid and objective criterion in all cases. But it was not ture that it was
easy to say who had struck the iirst blow. History, especially modern histdry, abounded
in disputes as to who had acted first. In the present context, the~objéctivity was”
only superficial and the principle of "first use®® would in practice provide no more
reliable information than would purely subjective tests.

J‘Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said that for the

present, he would only reply to the remarks of the representative of the United Kingdom.

The Soviet Union still believed that the concept of "first use" must necessarily

be an essential element in the definition of aggression. His delegation was, however,

prepared to be entirely flexible concerning the placing of a reference to "first use"
in the definition, and if some members believed that it was not appropriate to mention
it in paragraph 1, his delegation would consider any suggestions on the subject.

The United Kingdom representative had mentioned the difficulties that would be
encountered in establishing who had struck the first blow. It would probably not be
easy, butlother questions, for example those concerned with security, were much more
difficult to resolve but had nevertheless been resolved. It should be borne in mind
that, in the present-day world, constant technical progress was helping to solve
increasingly complex problems. When only two persons were cohcerned, modern criminology
made it possible to qetern1ne who had first used force. All the more was it now
relatively easy in the case of States, of military techniques and of movements of ermed
forces to establish which side had first used force. The argument of the Uhlted Klngdom
representative was therefore unfounded. |

Mr. POLLARD (Guyana) compared the three drafts from the point of view of "first
use's the USSR draft treated it as a distinct and precise concept, whereas the
thirteen-Power and six-Power drafts treated it as a hypothesis which did not stand out

from the context but which could nevertheless not be ignored.
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The Charter specifiedrin what circumstances force could be used: when it was used
by the Security Council itself. There seemed to be only one situation which warranted
the "decentralizati~n" of the use of force ~nd that was "armed attack", covered by
Article 51, In such a case, ‘the State using force was maniféstly responding to an
initial action by another State. The first use of force in circumstances contrary to
the Charter was therefore not entirely prohibited, but was strictly speaking authorized
only in such a case.

The principle of "first use" was not invoked as such in the thirteen-Power and
six~Power drafts. In the thirteen-Power draft it was only validated by the intention.
In the six-~-Power draft it could be invalidated by the intentibn. Ultimately there was
therefore no appreciable substantive difference between the USSR draft and the A
thirteen-Power dreft. Only the six-Power draft diverged on the point by assuming "first
use" in paragraph II and by invalidating it in paragraph IV.

Mr. ALLAF (Syria) said that in his view the genersl rule was that the first
use of force was illegal, even in the case of self-defence, as in such a case the party
which exercised its right of legitimate self-defence could not be regarded as an
aggressor since it was simply acting in reply to a prior use of force. Self-defence
apart, the only cases in which the use of force was legitimate were those authorized
by the Security Council or where a competent organ of the United Nations took enforcemam
measures. Even in the latter case, however, the competent organ only resorted to force
if there had been a prior aggression and if there was a threat to peace and security.'
Assuming that an aggressor had occupied a territory, that the Security Council had
called upon it to evacuate that territory and that the Council, after a certain lapse
of time, considered that the only way to force the aggressor to comply with that decision
was to resort to force, then resort to the use of force would be legitimate. The
exceptional conditions which would thus make the use of force legitimate in very rare
cases demonstrated that the principle of "first use" was a particularly important
criterion in respect of aggression.

The United Kingdom representative had argued that it was often difficult to determin
who had struck first. In that connexion he himself, like the USSR representative,

thought that modern techniques, which were constantly advancing, made matters much easier
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But even assuming'thaf tﬁe difficulty existed, was that a reasbn for hesitating to
adopt the principlé? If the Security Council should find itself unable to determine
whether State A had attacked State B, it could not gondemn State A. The principle of
"first usem could thus not be prejudicial to State A, Moreover, assuming that State A
had attacked State B, that State B had successfully exercieed its right of self-defence
and that State B's armed forces occupied a part of the territory of State A, then only
the principle of "first use" would make it possible to know that State A was still the
aggreséor. In application of the principle of the proportionality of self-defence, it
would then be clear that State B must be content to withdraw to its former frontiers and
to wait until the Security Council had taken the necessary measures; for the exercise
of self-defence could never be more than a temporary measure.

The principle of "first use" was all the more important and relevant in that, when
it was possible to determine who had struck first, it could be applied without any risk
of error or of injustice to any side. The principle was not dangerous even when it was
not possible to, say who had struck first, since, as was effectively stated in the USSR
draft, the Security Council was not cslled upon to take its decision on thé basis of
that criterion alone.

He was gratified to note that the six-Powers now recognized the importance of the
notion of "first-use" and would be prepared to take it into account in the draft
definition. As for the place to be assighed to the notion, it was equally gratifying
to note that the USSR delegation was being flexible on the matter and would be prepared
to come to some agreement with the other members of the Committee. The only question
remaining was whether the notion shculd be an element of the general definition or
whether it should be mentioned just before listing the means of aggression, as had been
done by the thirteen Powers; that, in his view, was the most logical formula.

Mr. ROSSIDES (Cyprus) pointed out that all those who had spoken on the_
principle of "first use" had expressed their willingness to be flexible; consequently,
he suggested that the principle should be the subject of private conversations, so that
the Committee could turn imnmediately to discussing the problem of political entities.

Mr. BAYONA (Colombia) said he was gratified at the spirit of conciliation
which seemned to be actuating members.of the Coﬁmittee and which should maoke it possible

to achieve positive results. He stressed the fact that the United Kingdom representative
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had just recognized that the principle of "first use" had a place in the draft definition;
to bring points of view still.closer, he recalled what he had said during the general
‘debate (58th meetines), in particular, that neither the USSR draft nor the thirteen-Power
draft allowed an automatic application of the principle of "first use" and that it would
now be possible for the sponsors of those two drafts to meet the concern of the sponsors
ofAthe six~Power draft in respéct of that automaticity by transferring that part‘of the
preamble which dealt with the taking into account of all the cifcumstances in each

case to the operative part of the drafts. The USSR delegation might consider inserting
at the beginning of operative paragraph 1 of its text a phrase to read as follows:
"Without prejudice to the conclusions the Security Council may reach in analysing the
circunmstances pertaining to the facts...", and the sponsors of the thirteen-Power draft
night include an identical phrase in operative paragraph 5 of their text. He empha81zed
that he was trying to nake a simple suggestion which might enable égreement to be
reached between the sponsors of the USSR and‘the thirteen-Power drafts, on the one hand,
and the sponsors of @he six~Power draft on the other. | | |

: Mr. ALCTIVAR (Ecuador) could not conceal the fact that despite the optimisn

oxpressed by certain members of the Committee, and in particular by the representative
of Syria, he was deeply concerned about some parts of the statement made earlier by the
United Klngdon representative. The 1attef had said that "first use" could not be the
sole criterion for determining aggrcssion and had 1mp11ed that an unmotivated attack

was clearly an act of aggress1on. But the Egquadorian delegatlon considered that no
rotive could juétify aggression, and that to think otherwise was to take a stand which
was contrary to the Charter and a return to an outmoded notion of Justlce He
recognized that it was not always easy to determine who had used force flrst, but in
rnaking such a determlnatlon the Security Council could only follow the legal rules ‘

laid down in the Charter. It was true that the Council was notuétrictly speaking'a
tribunal, but when it had to determine an act of aggressioh, it virtually possessed a
poher of judgement. As for the automatic element in the principle of "first use",
objections on that score were groundless, because the Security Council had to determine
who the aggressor was, and it was precisely for that purpose that it had to determine who

had used force first. In other words, first use’ was an element which had to be
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appraised by the Security Council; it was the essential element, as it made it

possible to determine whether the right of self-defence had been exercised in conformity
with Article 51; the principle of "first use" was thus entirely consistent with the
Charter.

Mr. JELIC (Yugoslavia) thought that in saying that the principle of "first
use'’ was unacceptable because it pre-supposed automatic application when the Security
Council had to retain its discretionary power to appraise the circumstances, the
United Kingdom representative had to some cxtent been playing with words. The
definiticn of aggression was not, in fact, intended simply to serve as a guide to the
Security Council in determining who the aggressor was in specific cases of aggression;
it had also a preventive character in that it prohibited the commission of the act
defined. His delegation considered that nothing could justify the use of armed force.
The unleashing of war was absolutely prohibited, for once war had been unleashed, it
might result in an irrenediable threat to international peace and security. The whole
policy of the United Nations was at stake. It was true that the Security Council had
to take into account facts that took place after the launching of an attack, but it was
not possible to disguise the original fact of such a launching.

Mr. SMITH (Lustralia) said he had followed the discussion on the important
question of fifirst use' with interest. He entirely endorsed the United Kingdom
representative's view that the Security Council should take that criterion among others
into account, but should not consider it as the determining factor or as automatically
applicable, which would make the determination of the aggressor too rigid. That was
not to say that in certain unambiguous circumstances, it would not be possible to resort
solely to the principle of "first use".

He did not share the view of those who had expresscd thei. support for the
thirteen-Power draft. According to them, the principle of "first use” had to be taken
into account, although it was neither automatic nor determining. His view was that it
was only one factor among others which might be taken into consideration.

As had been frequently stressed by nembers of the Committee, i1t might be very
difficult in practice to determine who had been the first to use force. Several
hypothetical situations in which that task would be particularly difficult could be

inagined.
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If a State B concluded a mutual defence agreement with State C, under which
State C would take direct action against State A if the need arose, would State C,
which might be the first to use force, be considered the aggressor? That case should
be included amongst the exceptions to be inserted in the draft.

It might also happen that in reply to an armed attack of very limited scale, a
State committed a disproportionately aggressive act. In such a case, the application
of the principle of "first use" would lead to an unjust result.

The autonatic application of the criterion of ffirst use® would be equally
objectionable if a powerful State should oblige a weaker State to take action in the
interests of the former's security.

A case could likewise be inagined where States A and B attacked each other, each
intending to attack the other at the same time. In such a situation, which State
would be the first to have used force?

Many of the arguments adduced in favour of the principle of “first use" could
be invoked against it. That was so in particular in respect of the scientific and
technical advances to which the USSR representative had referred. The Syrian
representative had argued that by omitting to mention the principle of "first use" in
the definition of aggression, the Security Council would be deprived of a ready means
of determining the aggressor. That argunient could also be used against those who had
advanced it.

Still other situations could be imagined in which the automatic application of the
principle of "first use" could give surprising results. The USSR draft referred to
the notion of the declaration of war. If there was a declaration of war followed by
an act of aggression by the State against which war had been declared, the latter could
not automatically be considered as the aggressor because it had been the first to
resort to the use of force. It would also be confusing to apply the principle of "first
use" to two States which sinultanesusly attacked a third, and that was a far from
theoretical hypothesis. In conclusion, he said that the principle of "first use" could
not be applied automatically, and that it was at the most one of the factors that the
Security Council should take into account. His delegation even wondered whether it was

desirable to mention it expressly.
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lir, PETIT (France) associated hinself with the appeal of the repfesentative
of Cyprus to shorten the discussisi on natters upon which representatives were prepared
to be flexible. The current discussion would, however, render the dréfting of the text
on the principle of "first use® easier.

He had listoned with interest to the statement of the United Kingdom representative,
which had certainly contributed tc advancing the Committee's work. It was heartening
to learn that, apart from the fears expressed by the Australian representative, the
sponscrs of the six-Fower draft were ready to introduce the criterion of "first use®
intn their text. There thus renained no rore than a question of drafting.

The French delegation had already stated its views on the questions of principle
and on the automatic character »f the principle of %first use®. It was clear that in.
nany cases, even in th:ose quoted by the Australian representative, the Security Council
retained every frecdom to determine who was the aggressor.

His delegatinon 4id not want the "first use® principle to be autonatically applied,
but he feared that in omitting to mention it, the exercise of the right of self-defence
laid down in Article 51 of the Charter would be put in doubt. With that in mind, he
thought that the principle of “first use" night perhaps appear in the general definition
of aggression, as in the USSR draft. JIn the final resort, however, the question was
one of drafting, and he ventured to think that a solution satisfactory to all delgations
would be easily found.

He asked leave to revert to another question of drafting to which his delegation
had alrealdy drawm attention. If the notion »f #first use® was deleted in paragraph 1
of the USSR draft, it would neverthcless remain in tws other provisions in the drafts
bef-re the Cormittee, namely in paragraph 2 B of the USSR draft and in paragraph 5 of
the thirteen~Power draft. |

Referring to paragraph 2 B of the USSR draft, he said that if a State A invaded a
State B with tanks, for example, and State B reacted by bombing 3tate A, uader the
present wording State B would bc the first t> have committed one of the acts listed in
the paragraph. Therc was a problem there that should be cleared up in the course of

drafting.
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Mr. CAPOTORTI (Italy) recalled that at the beginning of the present session

the Spanish representative had asked whether the use of force should be restricted to

the United Nations. If the answer was in the affiimative, it could be said that the
State which first used force had acted contrary to the Charter; the Italian view was
.that the use of force could be confirmed only within the context of respect for the
provisions of the Charter, a sonewhat different formula from that used by the Spanish
representative. The Charter envisaged three cases where the use of force was
legitimate: first, the Organization nmight make use of force in accordance with the
provisions of Chapter VII of the Charter. That situation had not yet arisen, in fact,
as the requisite conditions had never existed. Next, thc use of force was legitimate
within the context of individual or collective self-defence under Article 51. Lastly,
paragraph 1 of Article 53 permitted resort tu force in certain conditions whiéh in
practice had been sometimes interpreted very widely and in a rather questionable
nanner.

It was not so nuch the automatic aspect »f the principle of "first use® which
should be considered as the possibility of naking it a criterion to be generally and
cong}antly applied. Several representatives had already stated thal the application of
the criterion was sometimes impossible. It nmight happen for exanple that the Charter
authorized a resort to force and that a State could take coercive measures without
itself having been a victin of the use of force. Thus, paragraph 1 of Article 53 of
the Charter authorized the Security Council t» utilize regional organizations to take
coercive measures even if an act of aggression had not been cormitted. A threat to
peace or a breach o. peace woulc be enough.

Collective self-defence should be understood, under the terris o>f the Charter, as
ceing t3 the aid of a State which was the object of armed aggression. 4 State might
exercise the right of self-defence without itself having been a victin of aggression.
It would nevertheless be the first to have resort to farce. There was also the case
where a State intervening at the second stage male exccssive use of its right of self-
defence, and where its employnent of furce was not legitinate.

By riaking the criterion of '"first usc® the touchstcne, the impression was created
that the State using force as a reaction did s> legitimately, but that was not always

the case. A State might have been wiotin of one of the acts rccognized as acts of
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aggression and it might have had the possibility of reference to the Security Council.
Thus, a State in receipt of a declaration of war was not in a situation where it could
use force. It could also happen that a State which had acted at a later stage used
force for an excessive period of time or in an improper way. Although it was the
second to use force, it would be as guilty as the first.

Turning to the question of intent, he pointed out that the use of certain nodern
arnarients entailed serious dangers for States. What weuld heppen if an accident
occurrod? As the Syrian representative had stated, bombs might fall accidentally on
the territory of a State and cause enornous danage. In such a case, would the State
responsible for such bombing be considered as the aggressor through having been the first
to use force, or would it be the State which took advantage of those circunstances to
launch an attack?

Bven if it was in the last resort the Security Council's task to deternine the
existence of aggression, international public opinion should nct receive the impression
that the principle of "first use® was to be automatically applied.

It had always been understood that the definition of aggression should, on the
one hand, be a guide to the Security Council, which retained its discretionary power
at all times, and on the other, facilitate peaceful relations and enable international
public opinion to form a correct idea of the concept of aggression. The introduction
of a criterion which might be thcught to be of automatic application must therefuore
be avoided. It was clear fron the discussion that such a criterion would not be
constantly or generally applied. His delegation thought that it should be considered
as cne of the criteria to be taken into account and that the Security Council would
ascertain in each case whether it constituted the determining factor.

Mr. KOLESNIK (Union of Soviet Socialist Republics) pointed out first of all

that the present discussion appeared simply to be a repetition of the general debate;

in his delegation's view, it was tine to move on to the work of drafting.

The principle of “first use® held a very important place in the USSR draft; that
principle, enunciated for the first time twenty-tive years ago, had beea sanctioned by
nany international instruments; it could be said that it had s%ood up successfully

to the passage of time. In his delegation's view, the two nain advantages of that
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criterion were the following: in the first place, it was the only objective criterion
which could be applied; it was, indeed, for that reason that it had been used first
in the Briand-Kellogg Pact and later in the United Nations Charter. Secondly, the
principle of "first use™ was directly derived fron the Charter, particularly from
Article 51, which described the sequence of events leading to the exercise of the
right of self-defence, and according to which the use of force was authorized only in
response to an arned attack.

He went on to review the argunents put forward by dclegations who were against the
principle of "first use®. In the first place, those delegations had stressed that the
principle could not be applied autonatically, and that even if it was, the question of
who had first used force would have to be decided. His answer ito those delegatioﬁs was
to ask them to read the USSR draft carefully, particularly the introductory words of
operative paragraph 2 and operative paragraph 3; it was clear to his delegation that
the principle of "first use" was not the only principle to be applied to determine who
was the aggressor, and that the principle could not linit the discretionary power to
appraise the circunstances of each case conferred upon the Security Council; moreover,
in formulating that principle, the Soviet Union had taken account of the cvolution of
the systen of collective sccurity which had cccurred since the Charter was adopted. The
second argunent used by the opponents of the principle of "first use® was that it night
bring about the launching of a war by nistake. His reply to that argunent was that an
act of aggression was an act characterized by a particular intensity; the Soviet draft
referred to acts of such a kind that they could not have been committed by mistake, as
could be seen by perusing the list of acts enumerated in vperative paragraph 2B of the
draft. Lastly, the cpponents of the principle maintained that it was difficult to
deternmine who had been the first toc use force; that arguwaent had been very convineingly
refuted by the Syrian rcpresentative and by other nembers of the Cormittec: as they
had pointed out, if it was too difficult to determine, the Security Council would apply
not the principle of "first usc" but other criteria. In addition, thc Canadian
representative had pointed out (56th meeting) that the principle of “first use” condenned
the victin of aggression to impotence; it scewmed to hin that that remark was practically

a direct appeal in favour of preventive war, a concept likely to bring about the collapse
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of the system of collective security established by the United Nations., Lastly, the
Australian representative had referred to certain hypothetical cases in order to
denonstrate that the principle of "first use" often proved to be absurd; he had
reférred, for exanple, to the case where State A and State B were bound by a treaty,
where State B was attacked by State G, and State A intervened in support of State B.
Such a case was covered by the right of individual or collective self-defence and it

had no connexion with the principle of "first use". On the other hand, in the case also
quoted by the Australian representative where two States attacked each other
sinultaneously and both had an aggressive intent, the principle of "first use" was of
decisive importance.

In conclusion, he wished to draw the attention of the members of the Cormittee to
che discrepancies existing between the content of the six-Power draft and the statements
nade by sone of that draft's sponsors, particularly the United States and the United
Kingdon; like the United States representative, the United Kingdin representative had
earlier said that he did not reject the principle of "first use", to which he attached
great inmportance. The spensors of the six-Power draft should now give its rightful
place to the principle in the wording -»f their draft definition. ‘

Mr. WIREDU (Ghana) said that delegations sccred generally agreed in recognizing
that any use of arned force in international relations could only be justified on the
basis of the United Nations Charter. Consequently, thc use of armed force in violation
of the Charter would constitute prima facie armed aggression within the meaning of the
Charter, and the principle of "first use" was indeed based on that concept. It was an
elementary principle applicable by any judicial or quasi-judicial tribunal.

Several speakers had stressed the difficulties cncountered when determiining which
State had first resorted to force. It was a question of proof. To decide upon the
cxistence of an act of aggression, the Security Council had to act like a quasi-judicial
body. It had to resslve certain contentious problems between contestant States; among
the issues to be resolved was the question of “first use". Ts do so, it had to give
weight to one version or to another. It was therefore a ,question of fact that the

Security Council had t> decide and that was dependent on the credibility of witnesses.
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He referred to one of the hypothetical cases envisaged by the Australian
representative, nanely where State A attacked State B, then State C attacked State A
by virtue of a bilateral collective self-defence agreenent between States B and C.

In such a case State C could not unilaterally base its action upon the bilateral
agreenent it had concluded with State B in order to invoke self-defence, because the
latter concept had -an essentially subjective wvlement. It was the victim which had
decided whether to react in self-defence. In that évent, it would be for State B to
decide upon the applicability of the treaty and to request State C to intervene.
Considering that hypothetical case in that way, he had difficulty in sceing the problen
raised by the Australian representative. Similarly, in the hypothetical case where

two States attacked each other sinwltanecusly, the application of the principle of
"first use" was excluded. Therc was in that case a contradiction between the
sinultaneity of the attack and the actual concept of "first use'.

As the nmenmbers of the Cormittee generally appeared to accept that the principle
of "first use" was fundamental, it should be retained and perhaps amplified by the
concept of intent. As regards intent, his delegation considered that that principle
was not only one of the criteria to be used, but the nmost important.

Mr. FEL REEDY (United Arab Republic) said that he was grateful to the Australian

representative for stating the reasons why the sponsors of the six-Power draft were

against the principle of "first use®. One of the hypothetical cases envisaged by the
Australian delegation seened particularly inportant because it would in a way justify
preventive attacks in contradiction with Article 51 »>f the Charter. It was the case

where a State comnitted armed aggression and claimed--to have acted under pressure fron

another State.
Mr. KOULICHEV: (Bulgaria) considered that the current discussion on the

principle of "first use" was very inportant and very helpful. It appeared, in fact,
that the criterion of "first use" and that of intent were not irreconcilable. The
authors of the six-Power draft recognized that "first use™ constituted a criterion,
although not a determining cne, which should have its place in the definition of
aggression. The representatives who supported the-criterion of "first use" agreed

that other criteria could be used, notably that ¢f intent.
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At the 57th neeting, Bulgaria had taken up a suggestion by France, supported by
other delegations, particularly Colombia (58th neeting), in an effort to seek a bhasis
of agreement anong all the delegations. The preamble to each of the three draft
proposals stated in substance that the determination of an act of aggression should be
made in the light of the circumstances of each case. He urged that the nembers of the
Connittee should draw the naxirun benefit from that identity of views.

For the monent, the question was to decide which criterion was to be given
preference., His delegation was in favour of the criterion of "first use" for the
reasons just given by the USSR representative, nanely that the principle of 'first use"
was an objective criterion to be preferred to the subjective criterion of intent;
Article 51 of the Charter inclined towards the application of the principle of "first
use" because it founded the right of self-defence on that criterion. In addition, the
principle of "first use" inposed the burden of proof on the State first resorting to
force, and that was in conformity with the spirit of the Charter, which forbade resort
to force.

With regard to the hypothetical cases put forward by the Australian representative,
he agreed entirely with the replies given by the USSR, Ghanaian and United Arab
Republic representatives. The first case was concerned with three States, two of which
were bound by a defence treaty. That situation caune within the context of collective
self-defence and was covered in each of the three drafts by the exception relating to
self-defence. The secund case, nanely disproportion between a snall-scale attack and
arned aggression in response, was covered by the provision in the preamble of each of
the thréé drafts, according to which the Security Council tock into account the
circunstances of each case. With regard to the third hypothetical case of a State
acting under pressure from another, the Charter dealt with it explicitly, without perhaps
giving a very equitable answer. He was referring to the general exclusion of all use
of force. The fourth case was, in fact, a case of a breach of the peace which was easy
to deal with. With regard t, the exarples given by the Italian representive, they
were all covered by the general definition of aggression given in paragraph 1 of the
USSR draft.
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In conclusion, he felt that the question of "first use" had been sufficiently
discussed for delegations to proceed to unofficial consultations with a view to
preparing a text capable of receiving general support.

Mr. BADESCO (Roriania) recalled first of all that the question of "first use"
had already been the subject of extensive discussion during preceding sessions of the
Conrittee and that all the arguments for and against that principle were well known.
He wished to stress, however, that the principle flowed directly from the provisions
of the Charter itself and in particular fron Article 51, under which the exercise of
the right of self-defence shculd follow the act of aggraession; moreover, since in
addition all the drafts reserved discretionary power to the Security Council to decide
in each case if there had been an act of aggression or any cther forn of the use of
force, his delegation continued to favour the principle of "first use" on the grounds

that if that principle was not included the definition would depart fron the provisions
>f the Charter.

The CHATRMAN noted that the majority of the delegations agreed to accept the
principle of "first use"; in that case, it would be useful for nembers of the
Comnittee to spend the afternoon in unofficial contacts on the form of words to be
given t> the principle in the draft definition; only if those contacts produced no
result would the following neeting be given up to further discussion of the principle
of "first use',

Mr. ALLAF (Syria), exercising his right of reply, recalled that he had said
he was optinistic after hearing the United Kingdon representative; that was why he had
thought et first that the Ecuadsrian representative's pessiﬁism was somewhat unjustified.
However, he was beginning t> understand the latter's viewpoint after having heard the
Australian and Italian representatives, whose statenents pressed for still greater
inpertance to be given to the principle of "first use". In addition, he thought he had
refuted all the argurients of the Australian and Italian representatives when he had
spoken absut the question of intent. He recalled that the Australian representative
had referred to the case +T provocation; in his delegation's view nothing could justify
the launching of an aggression or of an arned attack except in the case where a

conpetent United Nations body was taking neasures to> implenent its decisicns. Moreover,
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the Italian representative had referred to acts of aggression which might be committed
by nistake. But that was a very dangerous idea in the nuclear age in which a case had
elready occurred of aircraft carrying nuclear armanments belonging to one State

dropping those armanents by nistake on the territory of another. In view of the danger
inherent in nuclear armanents, nistakes of that character were absolutely inadnissible.
On the other hand, he thought that the remarks made by the Australian and Italian
representatives regarding the case where a State having received a Jdeclaration of war
used force first agninst the State which had declared war on it werc relevant; althcugh
it was rore a thecrctical than a practical possibility, he wondered whether the USSR
draft could be inproved ta take that pertinent remark into account; for that purpose,
the Soviet Union night consider deleting sub-paragraph A of operative paragraph 2 of its
draft and replacing the words “even without a declaration of war® in sub-paragraph B -
of the sane paragraph with the words fwith or without a declaration of war'.

Mr. SMITH (Australia), exercising his right of reply, psinted out that in
referring to a case where one State provoked a neighbouring State so that the latter
attacked it, he had not wished t> argue in favour of preventive war but sinply to
describe the hypothetical case of a State with an aggressive intent provoking another
State which als> had an aggressive intent to attack first, so that the State which had
been attacked could invoke the principle of #first use” against the cther.

The neeting rose at 1.00 p.n.
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CONSIDERATION CF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXII), 2420 (XXIII) AND 2549 (XXIV) (agenda item 5) (4/7620; A/AC.134/L.22)) (continued)

Mr. SCHWEBEL (United States of America) said that he had followed with

interest the discussion on the principle of priority, and he associated himsclf with
the views expressced by the United Kingdom, Australian and Italian representatives on
behall of the sponsors of the six-Power draft, who were prepared to show a spirit of
conciliation and give appropriate weight to the criterion of priority without
necessarily for that reason regarding it as determinative.

At the 64th meeting, the Australian recpresentative had referred to the concept of
proportionality: unlike the criterion of priority, that was an unvarying principle in
matters relating to the legitimate use of force,

It was sometimes difficult to determine who had first resorted to force, and the
USSR representative had said that technical advances could facilitate the determination.
He himself was very doubtful about that. Take, for instance, an attack perpetrated
with conventional means beyond frontiers or demarcation lines. As usual in such cases,
the United Nations set up & commission of inquiry to go to the spot and establish which
wvas the aggressor State; the commission's conclusions were accepted by both the
Security Council and the General Asscmbly. Subsequenﬁly, however, the present
supporters of the criterion of priority denied that the State incriminated was the true
aggressor. That showed the difficulties to which the use of the principle of priority
coulcd give rise. Some members of the Committee claimed that that principle should be
determinative, but they were at the same time opposed to strengthening the control
system of the United Nations. The pfoblem would not, he thought, be solved by
resorting to technical or scientific methods; the difficulties would arise at
another level.

With reference to the statement of the representative of Guyana (64th meeting)
that the Charter prohibited the first usc of force, he ‘said he would like to know what
particular provision was being alluded to. The governing principle in the matter was
contained in Article 2, paragraph 4, of the>Charter, but first resort to the use of

force was not mentioned there.
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The Colombian and USSR representatives had stated (ibid) that the principle of
priority as enunciated in the USSR and thirteen—Power drafts was not a determining one,
and that the Security Council reserved its discretionary power in all cases. Those
statements were reassuring, but he felt that if that factor was not a determining one,
its conSequences should not be accepted in their entirety and other factors should
®Iso be considered.

The USSR representative had spoken of certain treaties concluded between the two
wars proclaiming the priﬁciple of priority, which had resisted the passage of time.

He himself was far from being convinced by that argument, and he referrcd to a big
Power which, while not an Axis Power, had been the first to resort to force in at least
three situations against three States at present represented in the Committee. The
USSR representative would surely not describe that Power as an aggressor.

He felt surc that the Colombian and USSR representatives would allow the Committee's
work to proceed by agreeing not to give a determinative role to the principle of
priority; but it would be better to modify the wording of the USSR draft, which at
present gave the impression that that criterion was determinative., The USSR
representative had said that his delegation would be flexible and would not insist on
the princiﬁle of priority being mentioned in a particular provision. That concession,
although a modest one, was appreciable. In generai,’he was gratified by the spirit
of compromise among the members ¢f the Committec.

Mr. ALLAF (Syria) said that, for him, the United States reprcsentative's
statement gave rise to the same fears he had expressed at the 64th meeting, after the
Australian representativc's statement. Those who supported the criterion of Intent
were opening the way to the dangers presented by, in particular, preventive or
accidental attacks. The six-Power draft, however, contained some positivé ideas which
should induce its sponsors to give the criterion of priority preference over that of
intent. In cases where it was possible to determine who had first resorted to force,
the principle of priority was by far the more important. When applied within the
context of the idea of self-defence, it could render legitimate a form of resort to
force which had appearced to be i1lceal, and vice versa.

In reply to the question addressed to the representative of Guyana by the United

States representative, he said that the prohibition of first use of force was to be
found in Article 51 of the Charter.
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Mr. POLLARD (Guyana), replying to the United States representative, said
that the Charter prohibited the first use of force except in certain circumstances.
Those exbeptions were stated in Article 53, which enabled regional organizations to be
called upon, and in Article 107, which concerned a particular case. By trying to
centralize the uscs of force, the Charter aimed at creating a system of collective
security., It was on that idea that Article 53 was based. In addition, the
Organization could recommend the use of force under the provisions relating to the
maintenance of peace, but that would pre-suppose the existence of a certain de facto
situation. As the Syrian representative had indicated, the only cxample of the
decentralization of the use of force was in Article'Bl, which dealt with self-defence.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) expressed regret that
the United States represcntative should have said that, by accepting the inclusion

of the principle of priority in any one of the paragraphs of the draft, the USSR
delegation was making only a "modest" concession. He would like to know what
concessions, even modest ones, the United States delegation was prepared to make,
and he observed that that delegation had not made any $o far as indirect aggression
was concerned.

Aggression had existed as a concept in Roman law and had been linked to the
pfinciple of priority. That principle would be acknowledged by all who knew anything
about law.

Mr. SCHWEBEL (United States of America) said he was not convinced by the
USSR representativa's reference to the antiquity of the principle of priority. The
principle should not in any case be considered as generally accepted.

Beeause it had spoken of the USSR delegation's "modest" concession, the United
States delegation had been challenged to mekec concessions too. In that connexion, he
recalled that the United Kingdom delegation, as a co-author of the six-Power draft,
had agreed to an important concession the day before., Whereas the "modest" concession
by the USSR concerned the wording of the draft definition, the United Kingdom's was
a real concession of substance; it consisted in agrceing that the principle of
priority should be given due weight, concurrently with other criteria. He appealed to
the spirit of compromisec of representatives and expressed the hope that the Committee

would agree to a generally acceptable draft when the time came.
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Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said that if the

sponsors of the six-Power draft were really in favour of maintaining the principle.of

priority on condition that it was on the same footing as other principles, their point
of view was not different from the USSR's. There had never been any question at any
session of the Committee of invoking only the principle of priority to determine an
act of aggression. The USSR delegation claimed that that principle must certainly be
taken into consideration, in view of its objective character, but it rccognized that
subjective criteria could also be taken into account.

Mr. SCHWEBEL (United States of America) confirmed that that was in fact the

vicew of the six Powers. He was gratified that the USSR represcntative had

recognized the importance of subjective criteria. It was, indeed,-prcciscly on the
grounds that it was subjectivce that the criterion of intent had somctimes been
criticized.

Mr, EL SHEIK (Sudan) said he was not sure that the concession by the sponsors
of the six-Power draft was really a concession of substance. The United Kingdom
representative had said that the principle of priority was.a rebuttable presumption,
but that was not clearly brought out either in the USSR draft or in the thirtecn-Power
draft, If the wording of the draft could be changed so as to make the principle of
priority an indisputable presumption, that would amount to a real concession of
substance by the six Powers, but their concession did not tend that way.

Mr, STEEL (United Kingdom) said that for the benefit of the Sudanese
representative he would like to clear up any misunderstanding about what he had said
at thc 64th meeting concerning the principle of priority.

For the first time, the members of thc Committee had agrecd that the criterion of
priority should be regarded only as a rebuttablec or simple presumption. He had made
two remarks on that subject: the first was that the drafts beforc the Committec did
not present priority as a simple presumption but rather as an automatic and
determinative rule; in that rcspect, thereforc, the drafts were defecctive. The second
remark was that if the critcrion of priority was considered as a rebuttable presumption,
the United Kingdom would have no objeccticn to priority being given a placc on that
basis in the definition of aggression, due weight being given to other factors of
aggression,

He reccalled having added that if priority was rcally only a rcbuttablc presumption,

it was not at all certain that so much importance should be attached to it in practice.




- 145 - 4/AC.134/5R.65

Mr, CHKHIKVADZE (Union of Soviet Socialist Republics) said he nad not

received a clear answer to what was a clear question put to the United States

representative, namcly, whether hc agreed to the inclusion in the definition of

aggression the factor of priority, provided that it was not the only factor included.
Mr. SCHWEBEL (United States of Amcrica), replying to the Soviet Union

representative, said he was prepared to agree that the factor of priority in the use
of force should be given due, but not determinative, weight in a definition of
aggression, together with other factors.

The CHATRMAN invited the members of the Committec to discuss - still within
the same group of provisions »f the threc draft definitions, namcly, paragreph 1 of
the USSR draft, paragraph 2 of the thirtcen-Power draft and paragraph II (first part)

of the siz-Power draft - anothcr factor to be taken into consideration in defining

aggression, political entitics whose statehood was challenged.

Mr, STEEL (United Kingdom), spcaking on a point of order, recalled that the
procedure eventually adopted for the continuation of the Committec's work was to discuss
as they came, one by onc, in the order in which the comparable provisions of the three
drafts appearcd, the principles or conccpts which those provisions cxplicitly or
implicitly cmbodied. It had been agreed that in the first group of provisions to be
discussed together the underlying principles were direct and indirect aggression, which
had beon discussed, priority, which had also been discussed, and, lastly, intent.

He had no objcction to discussing thc questicn of political entities, but the
question of aggrestive intent should couc .irst,

The CH.IRMAN said hc saw no mention of "intent" in paragraph 1 of the USSR

draft, or in paragraph 2 of the thirteen-Power draft, or in paragraph IT of the
six-Power draft. That factor would be discussed later, at a stagce corresponding to the
context in which it was undoubtedly rclevant, paragraph IV A of the six~Powcr draft.

It was the question of political ecutitics whose statehood was challenged that was
mentioned, aftor the two factors ~lready quoted, in the first group of comparable

provisions.
Mr. ROSSIDES (Cyprus), Mr. EL, REEDY (United Arab Ropublic) and Mr. ALLAF (Syria)

expressed agreement with the Chairman. In any case, all the factors relevant to the

definition would be duly examined sooncr or later.
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Mr. STEEL (United Kingdom) observed that the factor of intent was implicit in
the definition given in paragraph II of the six-Power draft, sincc it was the presenée
cr absence of an intention which would determine whether or not "the use of force in
international relations" was aggrossion. The element of intent also secmed implicit
in the corresponding provisions of the other two draftis,

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) warned the Committee

against the obstructive tactics which some members resorted to rathcer too readily.

Such tactics never produced useful results.
Mr. CAPOTORTI (Italy) thought it would be logical for the Committee to

consider, after the question of direct and indirect aggression and the principle of

priority, the phrasec immediately following them in each of the provisions under
discussion: in paragraph 1 of the USSR draft it was the phrase, "contrary to the
purposes, principlcs and provisions of the Charter of the United Nations™; in paragraph
IT of the six-Power draft, thc phrasc: "by a Statc against the territorial integrity
or political independence of any other Statc, or in any other manner inconsistent with
the purposcs of the United Nations"; and in paragraph 2 of the thirteen-Power draft,
the phrasc: "or when undertaken by or under the authority of the Sccurity Council'.

Mr. WIREDU (Ghana) supported the Italian represcntative's suggestion,

Mr. ALLAF (Syria) said that the reprcsentatives of Italy and the United
Kingdom were misinterpreting the safeguards cmbodied in cach of those thrce provisiohs
as flowing from the concept of intent, whercas they related to exceptional cases in
which the usc of force was legitimatc, namely, cases of self-defence or of action by
the Security Council or other competent United Nations organ.

Mr. SCHWEBEL (United Statcs of America) asked the Chairman in what order
he thougﬁt the remaining elements of the definition should be taken up.

The CHAIRMAN said he had drawn up a preliminary scheme along the following
lines.

The first group of comparable provisions would give rise to consideration of the
principles or conccpts of dircet and indircet aggression, priority, and the question
of political entitics whosc statchood was challcenged.

The sccond group of comparablc provisions, namcly paragraph 2 of .the USSR draft,
paragraphs 1, 3 and 4 of thc thirtecn-Power draft and paragraph III of the six-Power
draft, would givc risc to consideration of the legitimate usc of force, first in the

casc of sclf—=defence, and sccond in the casc of the organs authorized to usc ferce.
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The third group of comparable provisions, namely, paragraphs 24 and 2B of the
USSR draft, paragraph 5 of the thirtcen-Power draft and paragraph IVA of the six-Power
draft, would provide an opbortunity to concider the acts which had been proposed for
inclusion in the definition. The concept of aggressive intent would also be
considered in connexion with.paragraph IVA of the six-Fowcr draft.,

The principle of proporﬁionality would be considered in conncxion with paragraph 6
of the thirteen-Power draft; the legal consequences of aggression, namely non-
recognition of territorial gains and the question of rcsponsibility, in connexion with
paragraphs 4 and 5 of the USSR draft and paragraphs.8 and 9 of the thirteen-Power draft;
and the right of peoples to sclf-dctermination in connexion with paragraph 6 of the
USSR draft and paragraph 10 of the thirtecn-Power draft. ‘

The various factors in the definitions would thus be considofed in the consecutive
order of the comparable provisions of the throc drafts. |

ifter a procedural discussion, during which Mr. STEEL (United Kingdon) and
Mr, SCHUEBEL (United Statcs of America) requested more time to study the scheme, ‘
Mr, ALLAF (Syria) said that thc discussion should proceed on the basis of the scheme,
which did not scem to conflict with the procedural decision adopted by the Committeec,
Mr. EL REEDY (United Arab Republic) said he would like the scheme to be submitted in
writing before cxpressing an opinion, since territoriel acquisition was regarded as a
consequence of aggression by somc members, whereas for him it constituted aggression
itsclf, and Mr. CAPOTORTI (Italy) exprcssed apprchension about the cdnsequenées of the
illogical character of the Committee's original decision, since it was already evident
that the conccpts under consideration did not have the same meaning for all members,
the CHATRMAN said that thc Committee could, if it wished, recvert later to the scheme
he had outlined. He suggested that, for the time beihg, the Committee should proceed

with the consideration of the various factors in the definition of aggression in

accordance with that scheme.
‘It was so _deecided.
The CHAIRMAN invitod the members of the Committee to consider the question of

political ontitics whose statchocd was challenged.,

Mr, NADIM (Iran) rccalled that his delegation had given in the goncral debate
its views on whother or not the definition of aggression should apply to political
entitics not generally recognized as States. Since the beginning of the Committee's

1969 session, scveral dclegations had also spoken on the subject, and the arguments
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for and against werec now well known; it seemed that most of the Committec's
members were not in favour of mentioning such political entities in the definition
of aggression.

There was only onc point he wished to emphasize: if, as nearly all members had
said; the Committee wanted a definition consistent with the Charter, it was difficult
to scc how it could refer to a concept entircly alien to the Charter. Only States
or Members of the United Nations werc mentioned in Articles 2, 3, 4, 32 and 35. In fact,
only States could be Members of the UnitediNations.

It was truc that the Charter, in referring to Statcs, meant both Statcs Members
cf thc United Nations and States which werc not Members. The only distinction that
should be made, thercfore, was the one made in the Charter, namely, the distinction
between States Members of the United Nations and non-Momber States, according to
irticle 2, paragraph 6. It would also, no doubt, be appropriatc, as the French
recpresentative had said at thoe 196y session, to intorpret the term "State" in the
broadest scnse, or in other words not to insist that & State should be recognized by
all States Members of the United Nations. That, morcover, scecmed to be the practice of
United Nations organs, which had decided in cases similar to the onc before the Committec
that, for the application of Chapter VII of the Charter, the Statc need not necessarily
enjoy all the prerogatives or privilceges of sovereignty.

Mr., CHKHIKVADZE (Union of Sovict Socialist Ropublics) rerniinded the Committee

that a definition which was madc to apply to political cntities without statchood

would be unacceptablc to the Scviet Union also, for rcasons of principlc. The Committec
should precparc a definition consistent with international law and the intcrnational
practicc of Statcs., Everyone nust be able to apply that definition. The concept of
political entities, howcver, was not sufficicntly widoly acccepted internationally;
as the resprescntative of Iran had recalled, it did not exist in the Charter and had
no basis in other sourccs »f intcrnational law. The Committee could not invoke a
concept which was not gencrally rccognizced.

lorcover, the Soviet Union was awarc that the Western Powcrs, whilc refusing to
recognize certain States whosc existence could nevertheless not be denicd, wished to
impos.u unilateral obligations on those States. That cntirely unjustifiable aim was
pursucd, under cover of politicel jargon which was »ut of placc in the Committce's
work, in a spirit which showcd o supremc contumpt for cquality. The Soviet Union

would catcgorically opposc any move of thut kind,
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Mr. POLLARD (Guyana) said his delegation, as a sponsor of the thirteen-Power
draft, would have great difficulty in agreeing to the inclusion of the concept of
_political entitics in a definition of aggre.sion, as that would be contrary to
operative paragraph 10 of the thirteen-Power draft, which recognized the right of
colonial pcoples to use force in the exercise of their right to self-determination.
That provision was not incompatible with the principle of priority, since the
colonization of a country prosupposed the usc of force by the metropolitan State.

If the Committee agreed to include the concept of political entities, it would be

sanctioning the use of force in Africa by certain metropolitan States. He welcomed the

statement by the sponsors of the six-Power draft that South Africa had no right to

~ intervene in South West Africa, but he was surprised that, in paragraphs II, IV A (2)
and (5), and IV B (2), of its operative part, their draft seemed to justify such

intervention.

Mr. KOULICHEV (Bulgaria) observed that thec problem of subjects of law which

might arise in cascs of aggression seemed, in the six-Power draft, to have been dealt
with in a manner which departed from traditional concepts. He recalled that operative
paragraph II of that draft, whose wording incidentally left much to be desired, had
caused many delegations to express doubts, which had not been dispelled by the
cxplanations given by the representatives of the United Kingdom and the United States
during the general debate; moreover, those representatives had not interprcted their
text in quite the same way, since the United Kingdom representative had stated that the
text referred to acts committed by political entities other than States, whercas the
United States rcpresentative had interpreted the same text as referring to political
entitics whose statchood was challenged. Those divergent interpretations of the same
text by two of its sponsors seemcd to support what had been said about the ambiguity os
the text and the confusion it might introduce into thc definition. If the interpretation
given by the United States was the corrcet one, the problem of the more or less general
recognition of an cntity as a State would arise; but the existence of a State was a
question of fact and could not depend on'recognition by other States. The term "State",
as used in the Charter, should be interpreted in its broad sensc, as adopted in
practice by the United Nations, which had admitted to membership political cntities
which had not yet attained independence and whose recognition as sovercign States was

far from general. The United States reprcsentative had himself accepted that broad
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Ainterpretation during the general debatc. That interpretation was, furthermore,
reaffirmed in the draft Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States, and more particularly in the
enunciation of the principle prohibiting the threat or use of force, which did not
refer to political entities.

He therefore wondered whether it was necessary to abandon the Charter as a basis
and to use concepts which only introduced confusion intc an already cormplex issue,
especially as the parties to aggression were most often independent sovereign States.
Moreover, the inclusion of thc concept of political cntities in the definition would
create a precedent which might lcad to the attribution of a more restrictive meaning
to the term "State" in all other texts where it appearcd. Lastly, thc introduction
of that concept might make tho distinetion between international conflicts and civil
"wars still morc confusing. The text of paragraph II alsc linkced the question of
political entities with the delimitation of those éntities by international boundaries
or internationally egreed lines of demarcation, thus further complicating the issue.
His dclegation was not convinced that cvery violation of a demarcation or armistice
line necessarily constituted an act of aggression: it might be a viclation of an
international obligation or a breach of the pcace, but not invariably an act of
aggression.

In conclusion, he said that the attempt of th. sponsors of the six-Power draft to
spceify preeisely all the subjects of~law involved secmed to prove that it was botter
to leave well alone; in the proscnt casc it was preferable to retain the concept of
the Statc as applied in the Charter and in international practice, since that
concecpt was fairly flexiblce.

Mr. SCHWEBEL (United States of America) said that in his vicw the supporters
of the USSR and thirtecen-Power drafts might take up either of two alternative
positions in regard to the problem under discussicn: that entitics whose statchood was
challenged could not be the vietins or pcerpetrators »f acts of aggression; or,
conversely, that they could be. But that was so obvious that it need not be stated in
a definition of aggrecssion, and that the casc could be covercd by adopting a broad
e¢nough idea of what was meant by "Statc®. Since the two positions were mutually
exclusive, he would like to ask the supporters of the USSR and thirtcen-Power drafts

which onc they held. The sceond, which pad becn adopted by the Bulgarian rcpresentative,
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was defensible, but if such was the position of all dclcgations hostile to the inclusion
of the concept of political cntitics in the definition, he wondered why they had not
clearly said so. ITr, on the other hand, it was the first position which they held,

he would point out to them that they were taking absolutcly no account of the

realitics of international life; for, if that position werc correct, it would be
tantamount to saying that a régime cxercising governmental authority in Africa and
against which the Unitcd Nations had adopted humerous resolutions, had been mistakenly
cordemned; onc might also ask why the Soviet Government was going to negotiate a

trcaty on the renunciation of force with an entity whose statchood was not recognized
by the United Nations, and was challengced by a number of countries.

The Sovict Union representative had said that the provision of the six-Power
draft relating to political entitics was a political manoceuvre designed to imposc
unilaterally obligations on Statcs which the sponsors of the draft would not recognize.
The Scvict rcpresentative was mistaken, howaver, for the position of the sponsors of
the six-Power draft was that ontities whose statehood was challenged were bound by
the obligations of international lifc, and in particular by Article 2, paragraph 6,
of the Charter. Conscquently, an entity not reccgnized as a State did not have the
right to attack a recognized Statc; converscly, however, a rccognized State did not
have the right to attack an cntity not so reccgnizcd. Morcover, many conflicts
vhich had ariscn in the world since the adoption of the Charter - often involving
=ntities whose statchood had becen challenged ~ showed how important it was that the
definitinn of aggression should cover such entitics. The representative of Guyana
had observed that the inclusion of political entitics in the definition would favour
colonialism, but the United Statces-delegation did not sce how he could arrive at that
corclusion. In addition, as the Bulgarian represcntative had rightly pointed out,
and as was shown by thc resolutions which the Organization had adopted in regard to
Katanga and Scuthorn Rhodesia, the United Nations had widely intcrpreted the concept
of a "Statc" and the obligations incumbent on entities whosc statchood was challenged. -
To the United States delegation, that only went to show that those entities could
reasoncbly be mentioned in a definition of aggrossion.

In conclusion, he said thut the sponsors of the six-Power draft did not absolutely
insist on the wording of the second part of operative paragraph II of that toxt, for
that wording was certainly not perfoct; but they did insist - and opposition would

strengthen their insistence - on the substance of that provisinn.
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Mr. EL REEDY (Unitcd Arab Republic) said that, to begin with, he had some

difficulty in stating his position, for it was the first time hc had seen the exprcssion

"political entites" in a legal document; he would thercfore be grateful to the sponsors
of the six-Power draft if they would clarify some aspects of the text, so that he
could explain his position. The argument scemed to centre, in fact, not on the problem
of the . recognition of Statcs, but rather on that of peopies seeking to obtain their
independence. What the sponsors »f the six-Power draft had meant was, he thought,
that national liberation movcoments could be the perpetrators or victims of acts of
aggression. Hc had been confirmed in that view by the United States represcntative's
reference to the draft Declaration on Principles of Internati~onal Law concerning
Fricndly Relations and Co-opcration among States, which did not say anything
whatever about political entities but contained several refercnces to peoples, His
delegation would thereforc like to ask the sponsors of the six-Power draft whether
they had in fact intcnded to rofer to national liberation movements as possible
perpetrators or victims of acts of aggression, for thc reply to that question could
help cortain delegations to takc up a position.

Mr, PETIT (France) said it would be for the Soviet Unicn reprcsentative to
clarify his position and answer thc question put by the United States represcntative,
a question which wae of fundamental importance to a solution of the problem. He for
his part had the impression that the Sovicet roprescntative!s purposc had been to
criticize the attitude of cortain States which were in the habit of refusing rccognition
to other States, rather than t: say that States not recognized by other States cculd
not commit acts of aggression., If that intcerpretation was correct, agreement on the
question of political entities could still bc rcached. In his dclegation's view,
entities whosc statchood was challenged could nevertheless be the perpetrators or
victims of aggression; what had to be decided was whether it was cnough to mention
Statcs in the definiticn or whether mention should also be made of thosc cntities. His
delegation, for.one, did not belicve that that was necessary. He noted in that
comexion that in his general statement (59th mecting) the United States representative
had acccpted a broad intorpretation of the conecpt of the State, as the Bulgarian
represcntative had rightly pointed out. The United States representative had indeed

uttercd a scntence which could be applied word for word to the thirtcen-Power draft
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and, apparently, to the Soviet draft, toc; that scntence showed clearly that political
entities werc covercd by the term State" as used in the Charter, and consequently
also in the definition derived from the Charter. Actually, the United States
representative had found only one cxamplc of an entity not rccognized as a State by
any other; that same entity, which was unlawfully excrcising governmental authority

in Africa, had bcen recognized by a United Nations organ as involved in a threat to
the peace, and the Charter had been applied to it. It would not matter, thercfore,

if the definition made no mention of political cntitics. The only possible objection
was that mentioncd by the represcntative of Guyana, who had placed the emphasis on the
end of opcrative paragraph II of the six-Power draft, intcerpreting it to mecan that an
attack against an cntity under the authority of another State would not constitutc
aggression. If, however, it were recognized that the problem was not a rcal one,

the Committee would soon, he repcated, be within reach of a solution.

Mr, BIGOMBE (Uganda) expressed his concern at the fact that political
entities werc not a uniform group, sincc some were parties, in the capacity of States,
to international agrcements, while others werc mercly facticns in civil wars. It was
thercfore cssential that thc Committec should be clcar in its own mind as to what
specifically was to be covercd in a definition of aggression., Moreover, he fearcd
that a provision pertaining to political entities might be used according to the
conveniencc of the moment; thus, in the casc of Rhodesia - an centity for which the
United Kingdom was responsible under international lew - the United Kingdom could
excrcise its discreion whether or not to invoke tho definition if another State sent
arns or troops into Rhodesia, and that was something which should not be possible.
Moreover, he considered that to include political entitics in the definition would put
them in a position to plcad their causc before the Sccurity Council, which would be in
contravention of the Charter. Lastly, certain dclegations had shown that the inclusion
of political cntities might prcjudice the frcedom of action of national liberation
movements; that danger was all the greater since the sponsors of the six-Power draft
had not doemed it nccessary to specify in their text that the definition would not
affect the right of sclf-dctermination of peoples. In conclusion, he appealed to
the sponsors of the six-~Power draft, whose opinion that the Committce should not attempt
to redraft the Charter he shared, to withdraw the now clement - alien to the Charter -

which they had introduced.
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Mr, MUTUALE (Dcmocratic Republic of Coﬁgo) reminded the Committec that its
task was to define aggression within the framewcrk of the Unitcd Nations Charter; the
latter, however, did not distinguish beiwoen States and pblitical entities. Morcover,
the definition was intended to pertain to Members of thc United Nations; whosc Members
happcned also to be Statcé. He rocopgnized, howcever, that in the present international
situation there were centities which, though not States, were nevcrthcless Members of
the United Nations. With rcfcrence to thelquestion put by the Unitced Statcs
representative whether political cntitics could be perpetrators or victims of acts of
aggression, he said that, in his opinion, if a Statce was the victim of an act of
aggression commiticd by a political entity, the matter should be governcd by the
general principles of law ~ in the casc under discussion, the right of sclf-defence,
which was a natural right. Since, howevcr, it was not possiblce tc ignore tho
question completely, he wondercd whoether it would not be possible to adopt another
approach, as had been done by the French represcentative, and to consider the notion
.of a political cntity to be includoed in that of "State. Such an approach should
cnable the Committce to find an acceptablec solution. In conclusion, he exprcsscd
the vicew that the sponsors of the six~Power draft should shelve thoe question of
political cntitics for the time being, so that the Committee could claboratc a
definition of aggression and, at thc sane time, formulate an interpretative definition
of the term "State®, which could be anncxced to the definition of aggression.’

Mr. WIREDU (Ghane), replying to thc question put by the United States
representative, saic that thc point at issuc was not whether a political entity could
be the perpetrator or victim of acts of aggressicn, but rather how to fit the dcfinition
to those cntitics. In the comparative table drawn up by the Scerctariat, paragraph IT
of the §ix—PoWor draft was divided into two parts. A pcrusal of thc paragraph as a
wholc showed that States and politicel cntities were not placed »n a footing of cquality.
In the casc of States, the definition referrcd to the concepts »f territorial integrity
and politicdi independence.  Clearly, o politiéal entity did not posscss those attributcs,
and it was pertincnt to ask whether it rcally came under the definition which it was
the Committee's task to claborate. The questisn arssc how the Sccurity Council could
apply thc definition ts, and, if nced be, initicte cconomic sanctions against, a

political entity not enjoying intornationel rceognition.
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In conclusion, hc cxpressed the viow that if members of the Committec wished to
act in conformity with the spirit of thc Charter, they should not waste time on the
questisn of political cntitics.

Mr. POLLARD (Guyana) rccalled that the United States representative had
spcken of the reccognition functions of the Unitcd Nations, The fact that a political
entity had not beensadmittod to the United Nations did not ncecessarily mean that all
Members had withhcld rccognition from it, but only that the conditions laid down in
Article 4, paragraph 1, of the Charter had not been met. ‘ _

He asked the United States reprcscntative what the internationally agrecd lines
of demarcation werc, in the casc of certain African territories, such as Mozambique,
Angola and Portugucsc Guinca. If, as he suppcsed, it was not cnough that the lincs
of demarcation should be rcccognized by the interested parties, that was tantamount to
an acceptance of the delimitations niade at the Conference of Berlin in 1888 and also.
to a recognition that those territorics worc formally subject to Portuguese rule. If
such was the casc, the toxt of tho first part of paragraph I1 of the six-Power draft
would not imply condemnation of any usc of forcc that might be made in those regions,
and the right of their peoples to self-determination would thus be prejudiced.

Mr, CHKHIKVADZE (Union of Soviet Socialist Republics), making use of his
right of reply, after the Unitcd Stetes rcpresentative's statement, said that, in

indicating the position of thc USSR delegation on political entitics whose statchood

was challenged; he had been careful, in his desirc to aveid polemics, to romain on the
plane of principle, invoking -nly thc Charter and international practice. The cxamplos
adduced by the United States represcntative, however, compelled him to be more
outspoken.

To justify the application of a definition of aggrossion to political entitics,
mention had becn made of Southern Rhodesia, or of the Feoderal Republic of Germany, and
it had been pointed out that the Sovict Union was in the process of negotiating with
the latter a treaty concerning the renunciation of the use of force. Surcly it was
not feared that Southern Rhodesia or the Federal Republic of Germany would commit, or
be victims of, acts of aggression. Care must be taken not to confusc two totally
distinct questions - on the onc hand, the question of the recognition of States, and,

on the other, that of defining aggression.
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In fact, thosc wishing to apply the definition of aggrcssion to political
ontitics mot recognized as States were secking to tic the hands of all pcoples -
fighting for their independence and prohibit them from winning thoir sovereignty by
having recoursc to furcc, as was right and lawful in such cascs. No one in the
Cormittee would let hinsclf be led astray by such manocuvrcs.

The CHATRMAN ennounced that the Committee would broach, at the next mceting,

another factor cntering intc tho definition of aggrossion - namely, sclf-defencc,
It was rcferrcd to in paragraph 2 of the Seviet draft, paragraphs 3 and 4 of the
thirtcen-Power draft and paragroph III »f the six-Powoer draflt.

pr, SCHYEBEL (Unitcd Statcs of America), Mr., STERL (United Kingdom) and

ccrtain questions that had been asked rogarding political cntitices, and to pursuc
the discussion of that factor in the definition.

It was so decided.

The meeting rose at 1.30 p.n.
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SUMMARY RECORD OF THE SIXTH-SIXTH MEETiNG
held on Wednesday, 29 July 1970, at 10.15 a.m.
Chelrman: Mr. FAKHREDDINE Sudan

CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330(XXII), 2420(XXIII) AND 2549(XXIV)) (agenda item 5) (4/7620; A/4C.134/L.22)
(continued) N

The CHAIRMAN invited the Committee to conclude its discussion on the question

of political entities (operative paragraph II of the six-Power draft).

Mr. BADESCO (Romania) said that the majority of the Committee were in favour
of a definition of aggression that reflected both the letter and the spirit of the
Charter. The expression "political entity", however, did not appear in the Charter;
it was not an expression accepted by contemporary international law. Since the
definition of aggression was to constitute a norm of international law, such expressions
could not be used in it. To include the notion of political entity in the definition
would give rise to very serious legal difficulties; for instance, it might be asked
which such political entities were, what their status was and whether or not they were
subjects of international law. Furthermore, it would also give rise to many political
problems, as had become clear from the discussion at the 65th meeting.

One point he would like to make, as some delegations had done during the general
debate, was that the three texts under consideration all suffered from a lack of
precision; in his delegation's view, every time the word "State" was used in each of
the three paragraphs, it should be followed by the words "“or a group of States'".

Mr. SCHWEBEL (United States of America) said he would reply to the questions
which had been put to him by several delegations at the 65th meeting. The represen-
tatives of the United Arab Republic, Guyana and Uganda had asked whether the provision
in the six-State proposal relating to political entities referred to peoples trying to
exercise their right of self-determination. In the United States' delegation's view,
that provision referred to entities whose status as States was disputed; consequently it
could only relate tovsuch peoples if they really constituted entities delimited by

international boundaries or internationally accepted lines of demarcation. Failing

that, such peoples could neither commit nor be victims of acts of aggression, which
implied the crossing of such boundaries or lines of demarcation; consequently, the
United States delegation considered that the provision in paragraph II did not in the
ordinary course of things concern peoples trying to exercise their right of self-

determination.
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More generally, the Unlted States delegation considered that the prohibition of
aggression applied to all 1nternat10na1 boundaries or 1nternatlonally accepted lines of
demarcation, irrespective of the political .égime of the States or entities they
delimited; the fact that a socisl system violated certain norms of international law
did not justify the use of force to punish the violation, as the representatives of
France and Cyprus had righfly stressed.

Finally, still in connexion with self~-determination, the reason the six-Fower
proposal contained no provision similar to that in paragraph 10 of the thirteen-Power
proposal was preciseiy because the sponsorsg of the former proposal considered that their
text did not contain eny provision limiting the scope of the Charter's provisions
concerniﬁg the right of peoples to self-determination, sovereignty and territorial
integrity.

He welcomed the very constructive observations made at the 65th meetlng by the
representatives of France and the Democratic Republic of the Congo that the term -
"State" as used in the United Nations covered entities whose status as States was
disputed. Those observations took the Committee a step forward. But he was very sorry
that neither’ the sponsors of the thirteen-3tate proposal nor the USSR delegation had
replied to the very pertinent and very clear question put to them at that meeting.
Failing an equally clear and positive reply to that question; the sponsors of the six-
Power proposalAwould resolutely maintain their position on the question of political
entities.
the United States representative.

Mr. CAPOTORTI (Italy), exercising his fight of reply, said he did not believe
that the problem of political entities was one of the most difficult the Committee had

to solve. The discussion at the 65th méeting had, however, surprised him for two
reasons. First, some delegations had tried to interpret the expression "political
entity" as meaning peoples struggling for their independence. In his delegation's view,
' nothing in paragraph II of the six-Power proposal related to peoples. As proof of that,
he would point out that the expression "delimited by international boundaries or
internationally agreed lines of demarcation" meant that it-related to entities that had
effective power over the whole of a territory, so that the expression "political entity"
was not ‘applicable to national liberation movements. Moreover, since what was prohibited
was the use of force "against the territorial integrity or political independence ...";’

paragraph II could only apply to entities which possessed such territorial integrity or
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political independence. Lastly, the expression "in international relations" in .
paragraph II generally meant»relationé between Governments, whereas the problem of
national liberation movements had a very different setting. All that clearly showed
that the sponsors of the six-Power proposal had had no 'intention of pre-judging the
question of national liberation movements, which had nothing to do with paragraph II of
the proposal.

Secondly, he had been surprised to hear some delegations ask to what entities the
six-Power proposal referred. To answer that question, one need only consider inter-
national realities, with divided countries such as Korea, Viet-Nam and China. There
were also countries like the German Democratic Republic or Israel which were not
universally recognized as States. Finally, there was Rhodesia, which was recognized as
a State by no one but still exercised authority over a territory. Thé representative of
France had suggested speéking of Sﬁates which were not recognized; that might be the best
solution, but he wondered if everyone would agree to accept it. It was rather an o?er—
simplification to say that the activities of Rhodesia should be attributed to the
United Kingdom, particularly as the United Nations had imposed sanctions against
Rhodesia and not against the United Kingdom. Furthermore, it was obvious that the
entities in question could not have been envisaged by the Charter, since they had not
come into being until after its adoption.

The issue of substance was quite clear: could entities whose status.as States was
questioned but which exercised de facto authority over a territory - though that
authority might be 1egaliy disputed - be the authors or the victims of aggression?

The answer was assuredly yes; consequently, the definition must be applicable to them
in thé interests of the international community. That was why he considered that the
question raised by the United Stateé representative was of very great importance.

The suggestion put forward at the 65th meeting by the representative of the
Democratic, Republic of the Congo, that the Committee should give an interpretative
definition of the term "State", was very interesting; if the Committee accepted that
suggestion, agreecment would be possible on the question of entities.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said that he had
already replied, at the 65th meeting, to the question put to him so insistently by
the United States representative. He was nevertheless prepared to explain the Soviet

Union's conception of a State. According to Marx and Engels, what characterized a State

was the concentration of political power in the hands of a specific class, the existence
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of a territory, whether or not recognized by cother States, and sovereignty, that was
to say, the right to independence and self-determination and the exercise by the State
of its functions in its own territory. In that conception, territory was broadly
understood as meaning the soil, the territorial watcrs, the subsoil and the air space.
Subsequently, Lenin had developed the concept of a State in his famous work "The State
and Revolution', where he emphasized the fundamental difference between the new socialist
State and the pre-revolutionary bourgeois State.

In accepting the United Nations Charter, however, the Soviet Union had accepted
the concept of the State as contained in the Charter, thereby accepting a comprcmise
warranted by its membership of the international community. That was why his
delegation could not agree to the introduction by certain members of the Committee of
concepts alien to the Charter. As the Soviet Union was not trying to impose the
Leninist conception of the State, it saw no reason why other members of the Committee
should try to impose theirs. Admittedly the Committee had some difficulties to over-
come, but they were nothing like so serious as those which had had to be resolved
when drafting the Charter, which defined some highly complex concepts. At that time
all the States had worked together in good faith; that was very far from the case in
the Committee, since in three years its mecmbers had not managed to define a single
term.

With regard to the content of the term "political entities", at the 65th meeting
he had called a spade a spade and said that the sponsors of the six-Power proposal
had not had in mind the States whose existence was disputed, but peoples seeking their
independence. That attempted dissimulation would deceive no one. If the sponsors of
the six-Power proposal wanted to speak of the States which were not universally
recognized, they should say so; that was another question, which had nothing to do with
the definition of aggression. In that case, the purpose of the six Powers was to
complicate the Committec's work, since all that was needed was to kcep to the Charter
and to understand the term "State" as meaning what it meant in the Charter. At the
65th meeting, the United States representative had confused certain concepts; in
speeking of the Federal Republic of Germany, for instance, he had meant the German
Democratic Republic. The difference was that both the United States and the Soviet
Union recognized the Federal Republic of Germany, whereas the United States did not
recognize the German Democratic Republic, which nevertheless had all the attributes of

a State. In conclusion, he must again maintain that the United States representative
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was trying to undermine the Committee's work. No member of the Committee should try to
impose his point of view on others; the guiding principle for all members should be not
to depart from the “harter. There could thorefore be no questidn of referring to
political entities in the definition of aggression.

Mr. BIGOMBE (Uganda), exercising his right of reply, said his statement at
the 65th meeting had not been properly understood. He had meant that the term
"political entity™, used in paragraph II of the six~Power proposal, was extremely
vague and open to widely differing interpretations} it might, for instance, be used as
a cloak for acts of aggression. He had said that South African froops had entered
Rhodesia at a time when the United Kingdom was reaffirming, in the United Nations, its
responsibility for Rhodesia's external affairs. The United Kingdom had not, however,
protested agéinst the entry of South African troops into Rhodesia. He was waiting for
the United Kingdom to clarify that point. His delegation also believed that the
definition of aggression should proclaim the need to respect the right of peoples to
self-determination; it would not be satisfied with a simple assurance on that point by
the sponsors of the six-Power proposal. Lastly, his delegation considered that, in
the definition of aggression, the term "State" should be given the same meaning as in
the Charter; since machinery existed for resolving disputes arising out of the inter-
pretation of that term, it was not for the Commitfee to decide what the term meant.

Mr. WIREDU (Ghana), referring to his comments at the 65th meeting, said he
would have liked some explanations from the United States. representative. Did the
sponsors of the six-Power proposal consider that political entities possessed such
essential attributes for the definition of aggression as territorial integrity and
politichl independence? If not, it would Be interesting to know how the Sccurity
Council could take action against such entities. With regard to the meaning of the
term "State™ in the Charter, he would point out that the Charter did not give a
definition; international law should provide the answer. He could not agree that the
concept of a State, as understocd in the Charter, should be extended to include
political entities.

He would point out to the sponsors of the six-Power proposal that, in the second
part of paragraph II, a distinction was nade between States and political entities,
showing that they were regarded as two different concepts. He would like the United

States delegation to reply on that point also.
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Mr. ROSSIDES (Cyprus) said that the Committee's task was to define aggression

in accordance with the Charter, without interpretving the terms used in it. Discussions

on the concent of political entities had no place in the Comnittee's deliberations.

Mr. SCHWRSZL (United Stwtes of America) assumed that the USSR representative
considered that a political entity whose status was challenged was not a State within
the meaning of the Charter. Such a notion was unacceptable to his delegation.

To the USSR representative's question as to the grounds on which the sponsors
of the six-Power draft had dntroduced the concep? of political entities whose state-

" hood was challenged, he replied that it was sufficient to consider the facts of
inteinational life. Coutrary to the belief of the USSR representative, the gqlestion

of Statcs not universally recognized was closely linked to that of the definition of
eggression. To revert to the case of the German Democretic Republic, would the fact

- that it had not been recognized justif'y aggression against it? That would surely not ove
the view cf the UESR.

The representatives of France and the Demerratic Republic of the Congo thought that
the teim “State", in United Nations practice, included political entities whose state-
heed wa2s challenged. His delegaticn believed that in the eveat of a dispute it would
then bz useful to be able to refer to precise provisions such as those in the six~Power
arat't.

He undersitood that the rzpresentative of Ugands was suggesting that the word
1State™ should be used as in the Charter, thus solving all problems. However, the
discussicn in the Cormittee had, in his opinion, given ample proof that representatives
were Tar fren 2grecd on the meaning of the word,

Replying to the representative of Ghana, he said that the question of the attributes
of « polivieal entity would aiways evoke differcat answers. A political entity vhose
statehood was in doubt would claim that it possessed the attributes of a State, while
thosc who did not recognize.its statchood wculd claim the contrary. In his opinion,
it would be better if all States were obliged in such cases to apﬁly standards wnich
the Committec should try to formulate. The mepresentative of Ghana had also asked vhy
the spousors of the six-Pouer draft used the term "political entity®. He replied that
a clarification was indispcnsable so long as therc was no,agreemént on the precise con-
ceps of a State.

Mr. YASSEEN (Iraq) thought that political entities should not be mentioned
in the definition of aggression, for both substantive and formal reasons. However,

he would “c the last to believe that only States could commit acts of aggression.
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Some entities in effeet acquired the character of a State, but he thought that in
applying general principles of law it was always possible to hold certain States
members of the international community responsible for the acts of such entities.

He was not disposed to proceea as the sponsérs of the six-Power draft had sugges-
ted. Even if it mcant provisionally leaving certain major issues aside, it would be
better not to try forthwith to define the concept of the State, to discuss the recog-
nition of States or to introduce a concept as complex as that of the political entity.
All those problems warranted detailed study, for which the Committee did not have
enough time. Moreover, thoss questions were not related to the definition of aggressionm.
It might be better to follow the method 'of work adopted by the International Law
Commission. Cn the questions of the law of treaties and of State responsibility, the
Commission had decided to confine itself to relations between States and had made an
express reservation regarding cntities otvher than States. The Committee's task was
undoubtedly to define aggression in the context of inter-State relations.

Mr. POLLARD (Guyona) said that the remarks made so far had led him to the
conclusion that therc was a general consensus of opinion on the definition. The ques-
tion raised by the United States representative was in fact purely academic. The
nembership of the United Nations included States whose statehood waé not universally
recognized. The recognition of a State, in his opinion, was purely declaratory and
not constitutive. The fact that a number of States had recognized the existence of
a country was not proof of that State's cxistence as a State. The way in which the
Charter, cspecially Article 4, was interpreted in practice indicated that the concept

of the State extended to political entities whose statchood was disputed. There was
therefore, in his opinion, no real problem.
representative of Guyana mcst interesting. ‘
thirteen-Power draft shared that opinion und hoped that the USSR delegation would take

He asked whcthur the other sponsors of the

a step in the same direction, thereby facilitating general agreement.
The CHAIRMAN invited the sponsors of the thirtecn-Power draft to reach
agreenent among themselves and perhaps consult the sponsors of the other drafts.
Mr. ALCiVAR (Ecuador) reminded the Committee that, in his delegation's
opinion, statehood did not depend on recognition. The constitutive features of the

State were specific and sufficient to establish statehood. Political entities which

possessed all those features werc truec subjects of law.
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Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) wished to reply to the

United States representative in order to have his point of view reported in the summary

record. He had indeed said that States whose statehood was disputed could not be
considered as States; he had also explained that the Soviet Union had accepted, for
the purposes of its international relations and within the terms of the Charter, a
concept of the State which was not the samc as the concept it applied for internal
purposes. It did not, however, introducc into that concept the notion of political
entity. The definition of aggression should be based on the concept of the State |
without invoking the recognition of States as a criterion. The USSR delegation,
therefore, clearly rejected the idea of political entities. He cited as illustrations
the German Democratic Republic, North Viet-Nam and North Korea, which in his opinion
 were true sovereign States. On the other hand, he considered South Viet-Nam and South
Korea as territories in which part of the population was fighting for its sovereignty.
The USSR would never recognize such political entitics as States.
Mr. WIRFDU (Ghana) suggested that if the term “political entitics" should be
considered as referring to States whose political sovereignty was questioned, then
the sponsors of the six-Power draft should consider either abandoning the term "political
entities" or using the phrase "States whosc political sovereignty is in doubt". He hoped
that his suggestion would be taken into consideration during the informal consultations.
Mr. ALLAF (Syria) wished to declare his position in the light of the many
statements that had been made. He fully agrced with those who opposcd meking any
reference to political entities in the definition of aggression. To do so would not
only be an innovation in international law but would introduce a concept which, as was
evident from paragraph II of the six-Power draft, was far from clearly defined. In
that paragrapnh, "States" were in fact contrasted with "political entities", whence the
following alternative became open: if a political entity was a State not recognized by
one or more members of the international community, it was unnecessary, as many represen-
tatives had pointed out, to dwell at length on the statehood concept in a definition of
aggression; if, on the other hand, a government established itself in a certain territory
and assumed the attributes of a State, account should be taken of its declaration, at
lcast for the purpose of identifying the act of aggression of which it was guilty.
The definition of aggression had therefore to be applicable to it. However, the extensio
of the political entity concept to cover a territory which had not yet achieved indepen-

dence, or to an entity subject to the authority of an independent Statc, would raise
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delicate problems of the kind posed by national liberation or self—-determination
movements, which would play into the hands of those wishing to use the definition to
commit, aggression. The text of the definition should therefore be very specific,

His delegation considered that the definition of aggression should not involve
the criterion of the recognition of States. The fect that a State had not been
recognized by other States, as in the case of Israel, chould not prevent the applica-
tion of enforcement action against that State.

He shared the rcprescntative of Uganda's view that, if a political entity
established on the territory of a State had not yet achieved its inde pendenc», that
State was responsible for any acts of aggression it committed.

Referring to onc of the observations of the representative of Guyana which had
been taken up by the French represcentative, he emphasized that the words "and not
subject to its authority™ at the end of paragraph II of the six-Power draft constituted
a real danger. That wording implied that aggression against an entity' subject to an
authority was admissiblc. ’

Mr. SCHWEBEL (United States of imerica) thanked the Ghanaian rcpresentative

for presenting a suggestion which, on cxamination, would probably prove extremely
useful; it consisted in replacing the words Wother political entity" in paragraph II

of the six-Power draft by the words "a State whose statehood was disputed". At first

- sight, those terms covered exactly what the six Powers had in mind, and his delegation's
initial recaction was highly favourablec.

Slmllarly, the Syrian representative had apparently indicated that he would have
no further objection if it wes truc that the six Powers had exclusively in mind States
whose statehood was disputed. It appeared, in thosc circumstances, that the represen-
tatives of the Democratic Republic of the Congo, Francé,.Ghana, Syria and Guyana werc
in agrecment, and that as a result of the discussion, progress had been made.

The representative of the Soviet Union was thercfore the only one who did not wish
to take the same step; in his view an entity whose statchood was not recognized by the
Soviet Union was not a valid entity in international law, so that its political indepen-
dence and its territorial integrity need not be respected. That view struck at the
very foundations of international life and at the principles of the Charter. He hoped
that the reprusentative of the Soviet Union would rcconsider his position..

Mr.CHKHIKVADZE (Union of Sovict Socialist Republics) sounded a note of

caution: if the United States delegation persisted in dealing with matters that were

not before the Committec, the Sovict delegation would have to reply in an appropriate

manner.
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It had not been his understanding that the Committee had endorsed the views of the
Ghanaian and Guyanese representatives, or those of the Syrian representative. The
latter, in any event, had certainly not associatcd himself with the arguments présented
by the United States delegation, which was probably interpreting the situation
incorrectly. '

Moreover, even if the delegations referred to by the United States representative
were really of the opinion that it would be sufficient to specify that the draft '
definition covered States within the meaning of the Chafter and States whose statehood
was disputed, the Sovief delegation would categorically rcfusc wording of that nature.
The Committee had not been authorized to introduce new concepts into, or to revise,
the Charter.

Mr. ALLAF (Syria) wished to exercisc his right of reply to correct the
United States representative's erronecous interpretation of the views he had expressed.

In the opinion of his delegation, it must bs determined whether "political entities"
meant States whose statchood was disputed by at least one member of the international
community, or different entities wﬁich were not States.

If the first interpretation was used, it must bc stated more clcarly, because any
authority which publicly assumed the attributes of a State; cven if it was not recognized
as a State, could, if nccessary, bec held responsible for any acts of aggression commitied
by it, and the absence of recognition should not be used by that State as an excuse for
possible aggression. It would thercfore be pointless and even dangerous to include an
interpretation of that nature in the definition of aggression. Similarly, if the
second, and not the first, interpretation werc used, the apprehensions of those who
wanted the clarification to appear in the definition were also unfounded.

In both cases, thercfore, all reference to "political entities" should be deleted
from the definition. He had not supported the Ghanalan representative's suggestion,
and in fact his position was exactly the sanc as that of the representative of the
Soviet Union. :

The CHAIRMAN noted that the Cormittee had recached a stage where unofficial
consultations might result in a compromise. He proposed the suspcnsion of the
discussion on the question of political centities to allow time for such consultations.

It was so decided.
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The CHAIRMAN invitced members of the Committee to examine, in accordance with

the programme of work drawn up at the 65th meeting for the rest of the Cormittee's
time, the principle of the legitimate use of force, as mentioncd in paragraphs 1, 3 and
4 of thé thirtecen-Power draft, in paragraph III of the six-Power draft and, implicitly,
in paragraph 2 of thc Sovict Union draft. |

Mr. OFSTAD (Norway) was of the opinion that article 2, paragraph 4, of the
Charter constituted the basic provision concerning the use of armed forcez. In that
provision, the word "force" meant armed force or military force, and not political or
economic pressures. Morcover, the prohibition of the threat or use of force obviously
related only tc internationzl rclations, which meant that that provision in principle
did not apply to civil wars or to libecration movements. It was difficult to determine
how far a State was compelled to refrain from the usc of force against a people fighting
for its right to self-determination, and it was recognized that a colonial conflict
could develop into an international conflict, entailing action by the Sccurity Couﬁcil.
By way of example he rcferred to the conflict that had arisen between the Netherlandé‘
and Indonesia in 1947.

CArticle 51 of the Charter referred to the inherent right of individual or collec-
tive self-dofence. What was neant by "inhcrent" right? Two interpretations were -
possible. The first was that it was a right enjoyed by all States under international
law, independently of Article 51, by wihich it was in no way circumscribed. Article 51
was therefore only an exception to the principle proclaimed in Article 2, paragraph 4.
Self-defence was therefore legitimate, not only in the event of armed attack, but also
in the event of a threat or a real danger of armed attack. It was for the State
concérned to decide whether the situation was such as to justify self-defence.

According to the second interpretation, the Charter hed modified the traditionél
concept of thc right of self-defence, and self-defence was truly justified only in
the case of armed attack under the conditions indicated in firticlce 51. In that
connéxion, he recalled that at the Nurcmberg trial, Germany had used the argument of
self-defence to justify its invasion of Norway in 1940. The judges had not accepted it.

Neither the Security Council nor the General Assembly had so far taken any
decision involving an interpretation of Article 51. However, the principle in question
was of such paramount importance that it should be referrcd to in the definition of

aggression. His delcgation was cntirely satisfied with the way in which that had been

done in paragraph IIT of the six-Power draft.
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Mr. ROTKIRCH (Finland) recelled that his delegation had already, at previous

meetings of the Committee, emphasized the need to follow the provisions of the Charter
in arriving at a definition of aggression. A4s the Charter referred to the use of
force, both legitimate and illegitimatc, the definition of aggression must make a
‘clear distinction betwcen the lecgitimate and the illegitimate use of armed force.

Under the Caarter, legitimatce use could be made of force by the United Nations
itself and by States in the exercise of their inhercent right of individual or collec-
tive self-defence in the cvent of an armed attack ageinst them, until such time as the
Security Council had taken the meesures necessary to meintain international peace and
security. Those provisions of Article 51 thereforc authorized the use of force in
certain cases constituting cxceptions to the general rule, vwhich was that the use of
armed force was illegal. For that recason, thosc exceptions should be set forth very
clearly in the definition of aggression in order to e¢liminate any misunderstanding.

The Sovict Union draft referrcd only indircctly, in operative paragraph 1, to the
right of sclf-defcnce. The two other drafts, on the other hand, referred explicitly
to the legitimate use of force. The wording of paragraph III of the siX—Powér draft,
however, was too broadly worded. It would be better, as a matter of substance, to
refer specificelly to frticle 51, as had been donc by the sponsors of the thirtcen-

| Power draft in operative paragroph 3.

In paragraph 4 of their dreft, the thirteen Pewers referred to cases in which
force could be used legitimately under irticle 53 of the Charter. Paragraph III of
the six-Power draft also took that provision into account, but in much more gencral
terms. It was clcar that Article 53 of thc Charter authorized the Security Council
to utilize regional arvangencnts or agencics for onforcementlaction, but did not
indicate whether such cenforcement cetiou went as far as to cover the usc of armed force.

As his delegation considered it of the utmost importance that the wording of the
definition of aggression should kcep as closely as possible to the wording of the
Charter, he proposcd that the provisions of the thirtcen-Power draft and the six-Power
draft referring to Article 53 of the Charter should be rephrased in order to bring them
morc into line with ithosc of thc Charter. '

Mr. BFL SHEIK (Suden) considered that the criteria that should be used in
defining th: legitimate vses of force verc those sct forth in Articles 51 and 53 of
the Charter.

It must be borne in mind that, under Article 51, nothing should impair the inherent
right of sclf-defence, which, however, could be exercised only in the casc of armed

attack. Paragraph 3 of tho thirtecn-Power draft contained a very specific provision
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on the subject, and cnc which was very close to that in the Charter, whercas the
corresponding provision in paragraph III of the six-Powsr draft was weaker in its effect,
in that it did not confinc self-defence to cases of armed attack. In their most recent
draft, the thirteen Powers had also, in Article 1, specificd at the very outsct that

only the Unitcd Nations was competent to use force.

Paragraph III of thc six-Power draft associated the prbvisions’of Article 51 and
those of Lrticlc 53 of the Charter. Article 53 limited the use of force by regional
agéncies, in that it was subjecct to the prior authorization of the Security Council.
The six~Power draft, howcver, authorizcd regional agencics to use forcce even before it
was demonstrated that that use of force was in fact compatible with the provisions of
the Charter. On the contrary, paregraph /4 of thu thirteen-Power draft clearly stated
that pnforcbmunt action could bz resorted to by regional agencies only under the
condltlons indicated in the Cherter. The iotion of authorizing the use of force by
regional agencics without any decision by the Sceurity Council to that cffect was

unacccptablé to his dclegation.

six-Power draft was most unsatisfactory, because its provisions made the United Nations
and the regional organizations cqually compctent to have legitimate recourse to force.
Yet surely authorization rust first be obtoincd from the competent United Nations organ;
the use of force could not be justified a posterlorl ‘

The 51x ~-Power draft, in referring to ”d60131onu of or authorlzatlon by competent

United Natlonu organs" was also ambiguous; it implied that organs other than the
Security Council would be competent in the matter. If that was rcally the intention
of the sponsors, their wording was not sufficienﬁly clear. The General Assembly could
take decisions only in three caécs, namely those covered in Airticle 4, paragraph 2,
irticle 17 and irticle 18 of the Charter. If thc six Powers wished to attribute
limited competence to the General isserbly in respect of the usc of force, they should
have.usod the word 'recommendations" in their draft definition.

The thirtcen-Power draft sct out obligations concerning the legitimate use of force
in a much clearer and morc specific memner. Yet not even that draft indicated with
sufficient clarity that the regional agencics could teke enfercoment action only after

the Security Council had exemined the matter and taken a decision.
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Mr. ALLAF (Syria) pointed out, like the Sudancse representative, that the
provisions governing the legitimatc use of force should be based on Articles 51 and 53
of the Charter. The Soviet Union draft did so only indirectly, whereas the two other
drafts referred to the question much more directly, although they differed as regards
substance and forn.

The thirteen-Power draft, in péragraphs 3 and 4, containcd provisions which were
in complcte harmony with the Charter, whereas the six-Power draft, in paragraph III,
dealt with the inhercnt right of self-defence in a way which was flagrantly inconsistent
with the provisions of the Charter.

The six-Power draft stated that force could be used pursuent to docisions of
competent United Nations organs or regional organizations "consistent with the Charter®,
whereas Article 53 of the Charter stated quite unambiguously that the Security Couricil
should ™utilize" regional agencics, which acted es agents carrying out its decisions,
and added in the very next scntence, so as to remove any misunderstanding, that no
cnforcement action should be taken by regional agencics “without the authorization of
the Security Council".” The six-Powers would find it difficult not to admit that they
~were placing the regional agencics on the same footing as the Security Council, which
was certainly not "consistent with the Chartor”. However, they should have no
diffiéulty in correcting that fundamcental contradiction.

He drew attention to other discrepancics betwcen the six-Power draft and the
thirteen-Power draft which rclated more to their form or the approach used. The
provisions of the thirteen-Power draft dealing with the legitimate usc of forece were
worded in a negative manncr, stating, and rightly so when the possibilities of the
legitimate use of force werc to be reduced to the minimum, that force could be used
only in spécified cascs. The six-Power draft, on the other hand, did not, in general,
seek to discourage the use of force and stated, in positive terms, that the use of
force in certain circumstanccs did not constitute aggression. The thirtecn-Power draft
was therefore prefcrable as regards form, although that aspect of the problem was of
ninor importance. '
| There was no denying that the legitimate usc of force was related on the one hand
to self-defence and on the other to tho use of force by éompetent United Nations organs.
He agreed with the representative of the United frab Republic that the use of force was
also legitimate in the case of national liberation movements or oppressed peoples which

had recourse to armed force. Since the adoption of the Declaration on the Granting
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of Independence to Colonial Countries and Peoples, and since the publication of the
draft Declaration on Principles of International Law concerning Friendly Relations

end Co-operation anong Statcs, it was a gencrally-accepted principle of international
law that the us¢ of force by liberstion movencents or opporessed peoples was legitimate.
It was thercfore vital to refer to that third case of the legitinmate usc of force in
the definition of aggressicn. In his view, however, it was not indispensable to
mention it prccisely in paragraph IIT of the six-Power draft, or in paragrephs 3 and 4
of the thirtcen-Power draft.

Ths Sovict Unicn draft, which did not contain any direct refereunce to the first
two cases of legitinatc use of force, was guitce specific on the third casc in operative
paragraph 6. The thirtcen-Power draft also referrcd to the question in paragraph 10.
The six-Power dralt containced no reference to the matter. If the Committec intended to
act in accordance with the decisions already adopted by other United Nations organs,
it should rcquest the six-Powers to conform to thc gencral vicw concerning the right,
now recognized, of liberation movements to have recourse to force.

The mecting rosce at 12.55 p.i.






