
 

Bulletin d’études orientales 

LXIII | 2015

Le pluralisme judiciaire dans l’Islam prémoderne -
Année 2014

Judicial pluralism under the “Berber empires”
(last quarter of the 11th century C.E. – first half of
the 13th century C.E.)

Delfina Serrano

Electronic version
URL: http://journals.openedition.org/beo/3229
DOI: 10.4000/beo.3229
ISSN: 2077-4079

Publisher
Presses de l'Institut français du Proche-Orient

Printed version
Date of publication: 1 April 2015
Number of pages: 243-274
ISBN: 978-2-35159-707-1
ISSN: 0253-1623
 

Electronic reference
Delfina Serrano, « Judicial pluralism under the “Berber empires” (last quarter of the 11th century C.E.
– first half of the 13th century C.E.) », Bulletin d’études orientales [Online], LXIII | 2015, Online since 01
April 2017, connection on 01 May 2019. URL : http://journals.openedition.org/beo/3229  ; DOI :
10.4000/beo.3229 

© Institut français du Proche-Orient

http://journals.openedition.org
http://journals.openedition.org
http://journals.openedition.org/beo/3229


Judicial pluralism under the “Berber empires” (last quarter 

of the 11th century C.E. – first half of the 13th century C.E.)

DelinaġSerrano

Abstract:ġThisġarticleġdealsġwithġjudicialġpluralismġunderġtheġruleġofġtheġAlmoravidsġandġtheġ
Almohads.ġBothġdynastiesġdeserveġtoġbeġconsideredġjointlyġinġaġstudyġofġtheġjudiciaryġinġtheġ
preīmodernġIslamicġWest.ġGivenġtheirġcloseġassociationġwithġMālikismĪġtheġAlmoravidsġcreatedġ
aġscenarioġaptġforġtheġMālikčġfuqahā’ġtoġimproveġtheġpositionġofġqāḍīīsġvisīàīvisġgovernmentalġ
judges.ġ ConverselyĪġ qāḍīīsġ areġ believedġ toġ haveġ beenġ deprivedġ ofġ aġ signiicantġ partġ ofġ theirġ
powersġ andġ independenceġ asġ aġ consequenceġ ofġ Almohadġ legalġ policyĪġ whichġ jeopardizedġ
Mālikism’sġpredominanceġandġcontrolġoverġtheġjudiciary.ġThisġarticleġisġorganizedġintoġthreeġ
partsġ:ġ(1)ġaġdiachronicġoverviewġofġtheġspeciicitiesġofġtheġjudiciaryġinġalīAndalusġandġtheġFarġ
Maghribġ;ġ (2)ġtheġAlmoravids’ġ judicialġpolicyġandġtheġjurists’ġcounterīreactionġ;ġ (3)ġdialecticsġ
betweenġrulersġandġMālikčġqāḍīīsġ inġtheġAlmohadġperiod.ġTheġaimġisġtoġtestġwhetherġtextualġ
evidenceġandġpreviousġ researchġstillġ supportġ theġ ideaġ thatġbothġperiodsġmarkġaġpeakġandġaġ
bottomġrespectivelyġinġtheġMālikčs’ġpositionġwithġpoliticalġpowerĪġandġthereforeĪġinġtheġbalanceġ
ofġforcesġbetweenġqāḍīīsġandġgovernmentalġjudges.

Keywordsġ:ġ Judicialġ pluralismĪġ AlmoravidsĪġ AlmohadsĪġ Mālikčġ fuqahā’Īġ qāḍīīsĪġ governmentalġ
judgesĪġalīAndalusĪġFarġMaăribĪġMālikčs.

Résuméġ:ġ Cetġ articleġ traiteġ duġ pluralismeġ judiciaireġ sousġ lesġ Almoravidesġ etġ lesġ AlmohadesĪġ
deuxġdynastiesġdeġ l’Occidentġmusulmanġprémoderneġdontġ lesġsystèmesġ judiciairesġméritentġ
d’êtreġétudiésġensemble.ġCompteġtenuġdeġ leurġproximitéġavecġ leġmālikismeĪġ lesġAlmoravidesġ
mirentġenġplaceġunġscénarioġsusceptibleġd’améliorerġlaġpositionġdesġcadisġvisīàīvisġdesġjugesġ
gouvernementaux.ġÀġl’inverseĪġonġconsidèreġqueġlesġcadisġfurentġprivésġd’uneġpartġsigniicativeġ
deġleursġpouvoirsġetġdeġleurġindépendanceġenġraisonġdeġlaġpolitiqueġjuridiqueġdesġAlmohadesĪġ
quiġmirentġenġcauseġ laġprédominanceġdesġmālikitesġetġ leurġcontrôleġdeġ l’appareilġ judiciaire.ġ
L’articleġ s’organiseġ autourġ deġ troisġ axesġ:ġ (1)ġ unġ aperçuġ diachroniqueġ desġ spéciicitésġ deġ laġ
judicatureġenġalīAndalusġetġauġMaăribġalīAqΣāġ;ġ(2)ġlaġpolitiqueġjudiciaireġdesġAlmoravidesġetġlaġ
contreīréactionġdesġjuristesġ;ġ(3)ġlesġrapportsġdialectiquesġentreġleġpouvoirġetġlesġcadisġmālikitesġ
àġ laġpériodeġalmohade.ġ Ilġ s’agitġdeġvériierġdansġquelleġmesureġ lesġsourcesġetġ lesġrecherchesġ
antérieuresġconirmentġl’idéeġqueġlesġdeuxġpériodesġmarquentġchacuneġleġzénithġetġleġnadirġdesġ
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relationsġentreġlesġmālikitesġetġleġpouvoirġpolitiqueĪġetġdoncġdeġl’équilibreġdesġforcesġentreġcadisġ
etġjugesġgouvernementaux.

Motsīclésġ:ġ Pluralismeġ judiciaireĪġ AlmoravidesĪġ AlmohadesĪġ jurisconsultesġ mālikitesĪġ cadisĪġ
jugesġgouvernementauxĪġalīAndalusĪġMaăribġalīAqΣāĪġMālikites.

الملخص : يبحث هذا المقال في التعددية القضائية خال عهدي المرابطين والموحدين، وهما عهدان 
يستحقان سوية الدراسة كنموذج للنظام القضائي في الغرب اإسامي. وبالنظر لقرب المرابطين من 
المذهب المالكي فقد وضعوا منهجاً يناسب الفقه المالكي لتحسين مكانة القضاة في مواجهة حكام 
هاماً من سلطتهم واستقاليتهم نتيجة لأسلوب  القضاة فقدوا جزءاً  المقابل ناحظ أن  الدولة. وفي 
القضائي الذي انتهجه الموحدون والذي هدد هيمنة المالكيين وتحكمهم بالجهاز القضائي. ويدور 
هذا المقال حول ثاثة محاور: اأول يشكل نظرة تاريخية عامة لميزات السلطة القضائية في اأندلس 
وفي المغرب اأقصى، والثاني يتطرق إلى السياسة القضائية للموحدين وموقف الفقهاء منها، والثالث 
هو  الهدف  وقد كان  الموحدين.  المالكيين خال عهد  والقضاة  السلطة  بين  الجدلية  العاقة  يعالج 
التأكد فيما إذا كانت المصادر واأبحاث السابقة ما تزال تدعم فكرة أن كاً من العهدين قد شهد فترة 
من اأوج والحضيض في العاقة بين المالكيين والسلطة السياسية وبالتالي في توازن القوى بين القضاة 

والحكام العاديين التابعين للدولة.

الكلمات المحوريّة : التعددية القضائية، اأندلس، الغرب اإسامي، المرابطون والموحدون، المذهب 
المالكي، فقهاء المالكية، القضاة، الحكام العاديون، صاحيات القضاة.



245JuDICIALġPLuRALIsMġunDeRġTheġǦBeRBeRġeMPIResǧ

ThisġpaperġdealsġwithġjudicialġpluralismġunderġwhatġareġknownġasġtheġǦBerberġempiresǧĪġ
thatġisġtoġsayĪġtheġAlmoravidsġandġtheġAlmohadsġwhoġruledġoverġnorthġAfricaġandġalīAndalusġ
forġmoreġ thanġaġcenturyġandġaġhalfġ (lastġquarterġofġ theġ11thġcenturyġC.e.īsecondġhalfġofġ
theġ13thġcenturyġC.e.)1.ġnotwithstandingġtheirġdisparateġethnicġbaseġ—ġtheġformerġhavingġ
drawnġprimarilyġonġ΢anhāǄaġandġtheġlatterġonġMaΣmūdaġBerbersġ—ġandġtheirġconlictingġ
legalġapproachesġonġsuchġquestionsġasġadherenceġtoġaġgivenġlegalġschoolĪġtaqlīdġ(unquestionedġ
followingġofġearlierġauthorities)ġandġiͫtilāf (juristicġdisagreement)Īġbothġdynastiesġdeserveġ
toġbeġconsideredġjointlyġinġaġstudyġofġtheġjudiciaryġinġtheġpreīmodernġIslamicġWest:ġTheġ
AlmoravidsġforġhavingġsetġaġscenarioġaptġforġtheġMālikčġfuqahā’ toġtakeġadvantageġofġtheġnewġ
rulers’ġsupportġofġtheirġschoolĪġinġorderġtoġimproveġtheġpositionġofġqāḍī‑sġwithġrespectġtoġ
governmentalġjudges.ġConverselyĪġqāḍīīsġareġbelievedġtoġhaveġbeenġdeprivedġofġaġsigniicantġ
partġofġ theirġpowersġandġ independenceġasġaġconsequenceġofġAlmohadġ legalġandġ judicialġ
policy.ġInġtheġpreīmodernġIslamicġWestĪġwithġtheġexceptionġofġIfrčqiyaĪġbothġperiodsġthusġ
appearġtoġmarkġaġpeakġandġaġbottomġrespectivelyġinġMālikčīs’ġpositionġwithġpoliticalġpowerĪġ
andġthereforeĪġinġtheġbalanceġofġforcesġbetweenġqāḍīīsġandġgovernmentalġjudgesĪġgivenġtheġ
generalġ tendencyġofġ legalġ scholarsġ toġemphasizeġreligiousġ justiceġasġrepresentedġbyġandġ
focusedġonġtheġqāḍīĪġtoġtheġdetrimentġofġcompetingġjurisdictions.ġInġfactĪġtakenġatġfaceġvalueĪġ
theġaboveġrepresentationġcontainsġaġcoreġofġtruthĪġyetġitġmayġbeġdeceitfulġinġaġnumberġofġ
pointsġthatġwillġbeġreviewedġbelow.

Theġ paperġ isġ dividedġ inġ threeġ parts.ġ Partġ oneġ presentsġ inġ diachronicġ perspectiveġ aġ
generalġ overviewġ ofġ theġ speciicitiesġ ofġ theġ judiciaryġ inġ alīAndalusġ andĪġwheneverġ dataġ
areġavailableĪġ inġtheġFarġMaărib.ġPartġtwoġfocusesġonġAlmoravidġjudicialġpolicyġandġtheirġ
strategyġtoġbalanceġbetweenġtheġneedġtoġkeepġaġcheckġonġtheġrisingġinluenceġofġtheġqāḍīīsġ
andġtheirġcommitmentġtoġimplementġsharīʿaġaccordingġtoġtheġschoolġofġMālik.ġsubsequentlyĪġ
attentionġisġpaidġtoġdiferentġexamplesġillustratingġtheġjurists’ġcounterīreactionġandġtheirġ
efortsġtoġremindġtheġrulerġthatġheġwasġobligedġtoġabideġbyġtheġsharīʿaġandġthatġitġwasġuponġ
themġthatġ theġtaskġ fellġ toġsuperviseġtheġ fulillmentġofġ thatġdutyġ inġ theirġcapacityġasġ theġ
supremeġinterpretersġofġtheġsacredġlaw.ġPartġthreeġexaminesġtheġdialecticsġbetweenġrulersġ
andġMālikčġqāḍīīsġinġtheġAlmohadġperiod.

1.ġ ResearchġtoġwriteġthisġpaperġhasġbeenġcarriedġoutġwhileġonġaġsixthġmonthsġstayġatġtheġInstituteġofġIslamicġWorldġ
studiesġofġZayedġuniversityġ (AbuġDhabi)Īġ fundedġbyġ theġspanishġMinistryġofġ educationĪġCultureġ andġsportsĪġ
ref.ġPRī2011ī0068.ġPartġ1ġandġtheġirstġsectionġofġpartġ2ġreīelaborateġmaterialsġconcerningġjudicialġpluralismġinġ
alīAndalusġalreadyġpublishedġ(Serrano ruano 2011).ġsectionġ2.2.ġhasġbeenġexpandedġandġaġnewġpartġ(3.)ġhasġ
beenġadded.
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The judiciary in al‑Andalus

Qāḍčīs, judges (ͥukkām) and rulers in al‑Andalus

InġalīAndalusġ—ġasġelsewhereġ—ġqāḍīīsġhadġtoġshareġ theġdispensationġofġ justiceġwithġ
otherġ judgesġwhoġwereġnotġa prioriġboundġtoġapplyġtheġsharīʿaġasġqāḍīīsġwereĪġandġwhoseġ
proceedingsġ theġ rulerġ retainedġ theġ capacityġ toġ interfereġ inġ atġ anyġ moment.ġ Rulersġ
appointedġorġdismissedġthemġallġatġwill.ġYetġinġtheġactualġperformanceġofġtheirġfunctionġ
andġatġ leastġ inġ theoryĪġqāḍīīsĪġunlikeġgovernmentalġmagistratesĪġwereġ independentġ fromġ
politicalġinterference.2ġApartġfromġtheġrulerĪġprovincialġgovernorsġ(wulāt al‑kuwar)ġorġlocalġ
chieftainsġ(e.g.ġqā’id al‑balda)ġwereĪġatġtimesĪġendowedġwithġtheġcapacityġtoġappointġqāḍīīsġorġ
issueġjudgmentsġthemselves.3

TheġAndalusiġchiefġqāḍīġdiferedġfromġhisġorientalġcounterpartġinġthatġheġusedġtoġbeġgivenġ
theġtitleġofġqāḍī l‑Ǆamāʿa.ġAsġpointedġoutġbyġÉmileġTyanĪ4ġtheġexpressionġ‘qāḍī l‑Ǆamāʿa’ġdeinesġ
chiefġqāḍīshipġinġtheġsenseġthatġtheġlegalġandġreligiousġauthorityġofġitsġbearerġmight extend5ġ
beyondġtheġlimitsġofġhisġterritorialġjurisdictionġandġreachġallġtheġMuslimġsubjectsġwithinġ
theġ territoryġ governedġbyġ theġdesignatingġ authority.ġAnotherġ signġofġ theġqāḍī l‑Ǆamāʿa’sġ
preīeminenceġoverġprovincialġqāḍīīsġandġotherġmagistratesġwasġhisġoccupyingġtheġpositionġ
ofġ judgeġ forġ theġ capitalġ inġ additionġ toġ hisġ specialġ relationġwithġ theġ rulerĪġ forġwhomġheġ
alsoġusedġtoġperformġasġadvisorġandġambassador.ġApartġfromġimpartingġjusticeġwithinġhisġ
territorialġjurisdictionĪġtheġqāḍī l‑Ǆamāʿaġwasġalsoġinġchargeġofġadjudicatingġlegalġmattersġofġ
politicalġrelevance.ġYetġtheġmostġdistinctiveġtraitġofġtheġAndalusiġchiefġqāḍīġwasġtheġfrequentġ
combinationġofġjudicialġactivityġwithġleadingġofġtheġFridayġprayerġandġpronunciationġofġtheġ
ͫuέbaġinġtheġcapital’sġmainġmosque.6ġMoreoverĪġtheġqāḍī l‑Ǆamāʿaġtookġpartġinġtheġceremonyġ
ofġswearingġallegianceġtoġtheġnewġrulerġ(bayʿa)ġasġaġwitnessġtoġtheġensuingġdocumentġinġhisġ
roleġasġtheġhighestġjudicialġauthorityġinġtheġland.ġDueġtoġhisġtiesġwithġtheġmainġmosqueĪġtheġ
qāḍī l‑Ǆamāʿa wasġalsoġinġchargeġofġitsġadministrationġandġtheġmanagementġofġitsġpropertiesġ
andġrents.ġhoweverĪġheġwasġnotġinherentlyġentitledġtoġappointġprovincialġqāḍīīs.7

2.ġ seeġMüllerġ2000bĪġp.ġ186.
3.ġ seeġSerrano ruanoġ2011Īġp.ġ218.
4.ġ Tyanġ1960Īġp.ġ185ī191.
5.ġ emphasisġadded.
6.ġ Theġpoliticalġrelevanceġofġtheġͫuέbaġisġwellġknownġgivenġthatġitġwasġissuedġinġtheġnameġofġtheġrulerġwhoġreceivedġ

religiousġsanctionġthroughġthisġprocedureġsoġthatġomissionġ inġthatġregardġmightġamountġtoġaġdeclarationġofġ
rebellionġorġindependence.

7.ġ seeġSerrano ruano 2011Īġp.ġ211ī213ġandġtheġsourcesġandġbibliographyġcitedġthere.ġÉmileġTyanġ(loc. cit.)ġpresentsġ
theġ latterġ limitationġ inġcontrastġ toġ theġorientalġqāḍī l‑quḍāt’sġ inherentġcapacityġ toġappointġprovincialġ judges.ġ
Cfr.ġTillierġ2009ĪġchapterġIĪġsectionġ5ġ«ġLeġrôleġduġgrandġcadiġ»ġwhereġtheġauthorġshowsġthatġtheġimageġofġtheġ
qāḍī l‑quḍātġasġtheġcenterġofġjudicialġorganizationġisġnotġsupportedġbyġtheġsources.
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Anotherġ specialġ characteristicġ ofġ theġ Andalusiġ judicialġ organizationġ priorġ toġ theġ
12thġcenturyġC.e.ġ wasġ theġ useġ ofġ theġ termġ Σāͥib al‑sūqġ toġ referġ toġ theġmarketġ inspectorġ
insteadġofġthatġofġmuͥtaΣibġemployedġinġtheġrestġofġtheġIslamicġworld.8

Bothġtheġcompositionġofġtheġjudiciaryġandġtheġdistributionġofġcompetencesġamongġitsġ
membersġexperiencedġconsiderableġvariationġalongġtheġlinesġofġtheġpoliticalġdevelopmentġ
ofġ alīAndalus9ġ andĪġmoreġ speciicallyĪġ ofġ theġ rulers’ġneedġ toġdrawġ legitimationġ fromġ theġ
religiousġscholars.ġCompetencesġwereġdeterminedġbyġtheġappointingġauthorityġandġwereġ
thusġ inherentġ toġ theġ nominee’sġ personġ andġnotġ toġ theġ deinitionġ ofġ hisġ judicialġ titleġ asġ
mightġbeġfoundġinġIslamicġlegalġliterature.ġConsequentlyĪġthereġwereġchiefġqāḍīīsġentitledġ
byġtheġrulerġtoġnominateġǦregularǧġqāḍīīs, deputiesġ(nuwwāb)ġandġnonīqāḍīġjudgesġ(ͥukkām)ġ
withinġorġoutsideġtheirġownġterritorialġjurisdictionĪġwhileġothersġwereġnotġentitledġtoġdoġso.ġ
AdditionallyĪġǦregularǧġqāḍīīsġmightġnominateġotherġqāḍīīsġasġwell.10

Weġ canġ thusġ imagineġ Andalusiġ qāḍīīsġ standingġ inġ hierarchicalġ superiorityġ toġ theġ
magistratesġ —ġwhetherġ nuwwābĪġ ͥukkāmġ orġ quḍāt —ġ theġ rulerġ empoweredġ themġ toġ
designate.ġ howeverĪġ asġ farġ asġ theġ qāḍī l‑Ǆamāʿaġ isġ concernedĪġ leavingġ asideġ hisġ personalġ
religiousġandġscholarlyġauthorityĪġheġdidġnotġstandġatġtheġheadġofġanyġcentralizedġjudicialġ
bodyġmadeġupġofġprovincialġqāḍīīsġasġhasġalreadyġbeenġpointedġout.ġMoreoverĪġduringġtheġ
Taifaġ periodġ andġ asġ aġ consequenceġ ofġ theġ fragmentationġofġumayyadġ centralġ authorityĪġ
thereġ wasġ moreġ thanġ oneġ chiefġ qāḍīġ inġ oiceġ simultaneously.ġ Toġ furtherġ complicateġ
analysisĪġsomeġofġtheġlatterġmagistratesġwereġgivenġtheġtitleġofġqāḍī l‑quḍāt.ġTheġAlmoravidsġ
maintainedġthisġdenominationġforġqāḍīīsġinġlargeġterritorialġandġadministrativeġunitsĪġwhileġ
oneġqāḍī l‑Ǆamāʿaġwasġ appointedġ forġ CordobaĪ11ġ andġ anotherġ forġ theġ capitalĪġMarrakech.ġ
Whateverġ theġ relationshipġ betweenġ allġ theseġ highġ rankġ judgesĪġ theġ Almoravidsġ didġ notġ
instituteġaġmagistrateġtoġcoverġtheġwholeġofġtheirġempireĪġrankingġhigherġthanġtheġrest.12

underġtheġAlmohadsĪġCordobaġappearsġtoġhaveġkeptġitsġstatusġasġseatġofġsupremeġqāḍīshipġ
inġ alīAndalusġ alongġ withġ theġ capitalĪġ Marrakech.13ġ Itġ seemsġ thatġ Almohadġ authoritiesġ
interferedġinġtheġqāḍīīs’ġcompetenceġtoġsuperviseġtheġadministrationġofġpublicġendowmentsġ
(aͥbāsġorġawqāf)14ġ—ġorġtoġappointġanġinspectorġtoġperformġthisġtaskġ inġtheirġname.ġThisġ

ġġ8.ġ seeġMüllerġ2000aĪġp.ġ60.
ġġ9.ġ Theġ historyġ ofġ alīAndalusġ canġ beġ roughlyġ dividedġ intoġ theġ followingġ politicalġ periods:ġ emiralġ

(2th/8thī3th/9thġcenturies)Īġcaliphalġ(4th/10thġcentury)Īġtaifaġ(5th/11thġcentury)ĪġAlmoravidġ(lastġquarterġofġtheġ
5th/11thġandġirstġhalfġofġtheġ6th/12thġcenturies)ĪġAlmohadġ(secondġhalfġofġtheġ6th/12thġandġirstġdecadesġofġtheġ
7th/13thġcenturies)ĪġsecondġTaifaġandġnasridġperiodsġ(secondġquarterġofġtheġ7th/13thġtoġ8th/15thġcenturies).

10.ġ ForġactualġexamplesġseeġSerrano ruanoġ2011Īġp.ġ213ī214.
11.ġ underġtheġAlmoravidsĪġCordobaġkeptġitsġcentralġreligiousġandġintellectualġpositionġwhileġGranadaġseemsġtoġhaveġ

takenġoverġasġtheġmainġpoliticalġandġmilitaryġbaseġofġAlmoravidġruleġinġalīAndalus.
12.ġ seeġlagardèreġ1986Īġp.ġ138.
13.ġ Thisġ isġatġ leastġwhatġcanġbeġ inferredġ fromġtheġappointmentġofġ IbnġRuŀdġalīͤafčdġ (i.e.ġAverroes)ġasġchiefġqāḍīġ

ofġ CordobaĪġ andġ thatġ ofġ Aͥmadġ b.ġ Yazčdġ b.ġ Baqčġ alīumawčġ asġ qāḍī l‑Ǆamāʿaġ ofġ Marrakech.ġ seeĪġ respectivelyĪġ
IbnġalīAbbārĪġTakmilaĪġed.ġCoderaĪġp.ġ269ġnumberġ853ġandġalīBunnāhčĪġMarqabaĪġed.ġ1983Īġp.ġ117.ġForġCordobaġseeġ
alsoġCarMonaġ1987ī1988Īġp.ġ120.

14.ġ seeġBenouiSġ2005Īġp.ġ518ġwhoġlimitsġtheġeliminationġofġthisġcompetenceġtoġtheġMaărib.
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practiceġwasġatġoddsġwithġpreviousġjudicialġcustom15ġandġdidġnotġdisappearġcompletelyġwithġ
theġnasridġrestorationġofġMālikismġasġoicialġlegalġdoctrine.16

Theġ seatġ ofġ theġ qāḍī l‑Ǆamāʿaġ duringġ theġ nasridġ periodġ movedġ toġ theġ newġ capitalĪġ
Granada.ġheġwasġoccasionallyġinvestedġwithġtheġauthorityġtoġappointġprovincialġqāḍīīsġorġtoġ
inspectġtheġactivityġofġjudgesġandġjurists.17

Non‑qāḍč judges and the curtailment of qāḍčīs’ competences

Togetherġwithġqāḍīīsġandġtheirġdeputiesġ(nuwwābĪġsing.ġnā’ib)Īġduringġtheġcaliphalġandġ
theġtaifaġperiodsġ(i.e.ġ10thġandġ11thġcenturiesġC.e.)Īġaġseriesġofġstateġagentsġenjoyedġjudicialġ
powersĪġe.g.ġtheġmarketġinspectorġ(sāͥib al‑sūqġorġsāͥib al‑ŀurέa wa‑l‑sūq)Īġtheġmagistrateġinġ
chargeġofġtheġcityġ(sāͥib al‑madīna)ĪġtheġmagistrateġinġchargeġofġrepairingġcertainġǦinjusticesǧġ
(sāͥib al‑maẓālim)Īġ theġ magistrateġ toġ whomġ Ǧreturnedġ casesǧĪġ i.e.ġ thoseġ thatġ couldġ notġ
beġ adjudicatedġ inġ irstġ instanceĪġ wereġ sentġ (sāͥib al‑radd)ġ andġ theġ chiefġ ofġ policeġ (sāͥib 
al‑ŀurέa).ġunravellingġhowġjudicialġcompetencesġwereġdistributedġamongġthemġisġextremelyġ
complicated.18ġ Drawingġonġ aġ collectionġofġ actualġ legalġ casesġ fromġ theġ 5th/11thġcenturyĪġ
ChristianġMüller19ġhasġshownġthatġ theġadministrationġofġpenalġ justiceĪġ forġexampleĪġwasġ
notġtheġexclusiveġdomainġofġtheġsāͥib al‑ŀurέa,ġbutġsharedġbetweenġ(1)ġtheġsāͥib al‑madīna,ġ
whoġdealtġwithġcapitalġcrimeġwithinġtheġcityĪġ(2)ġtheġsāͥib al‑sūq,ġtoġwhomġtheġrepressionġ
ofġcrimesġandġtortsġinġtheġspaceġunderġhisġjurisdictionġwasġalsoġentrustedĪġ(3)ġtheġqāḍīġandġ
(4)ġ theġ localġgovernor.ġTheġraddġ andġmaẓālimġ jurisdictionsġwereġnotġ instancesġofġ judicialġ
review.20ġMostġ importantlyĪġgovernmentalġmagistratesġandġnonīqāḍīġ judgesġ followedġtheġ
rulesġofġiqhĪġalthoughġlessġliterallyġthanġqāḍīīsġdidĪġandġusedġtoġconsultġwithġmuftīīsġandġ
legalġexpertsġbeforeġissuingġtheirġjudgments.

Theġ practiceġ ofġ breakingġ withġ theġ unicityġ ofġ qāḍīship—i.e.ġ appointingġ moreġ thanġ
oneġqāḍīġforġaġsingleġjurisdictionĪġsoġthatġtheġproceedingsġinvolvedġinġaġlitigationġasġwellġ
asġ theġinalġ judgmentġhadġtoġbeġapprovedġbyġallġofġ themġ—ġdoesġnotġseemġtoġhaveġbeenġ
widespreadġinġalīAndalus.ġhoweverĪġoneġsuchġcaseġisġreportedġinġtheġĿarqġalīAndalusġbyġ
alīBāǄčġ (d.ġ474/1081)ġwhoĪġasġcouldġbeġexpectedĪġexpressesġhisġ frontalġoppositionġ toġ theġ
idea.21

15.ġ seeġ Müllerġ2000bĪġ p.ġ181ī182.ġ Alsoġ seeġ garCía Sanjuánġ2007Īġ p.ġ348ġ (quotingġ IbnġRuŀdġ alīǃadd)ġ andġ p.ġ354ġ
(quotingġIbnġalīMakwč).

16.ġ seeġCaleroġ2000Īġp.ġ71Īġ406.ġYetġnasridġMālikčīsġwentġonġstressingġtheġneedġforġtheġsupervisorġtoġsecureġtheġqāḍī’sġ
permissionġpriorġtoġcarryingġoutġanyġmodiicationġinġtheġendowment’sġconditions.ġseeġgarCía Sanjuánġ2007Īġ
p.ġ350ī351Īġ357.

17.ġ seeġCaleroġ2000Īġp.ġ375Īġ381.
18.ġ seeġMüllerġ1999Īġp.ġ203ī362.
19.ġ Müllerġ1999Īġp.ġ103ī174ġandġ333ī362.
20.ġ Theġenglishġtranslationġgivenġforġtheseġtitlesġ followsġMüller’sġproposalġonġhowġtoġunderstandġtheirġholders’ġ

competences.
21.ġ seeġalīBāǄčĪġKitāb al‑muntaqàĪġVIIĪġp.ġ217.
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Inġ theġArabicġ sourcesġ thatġcoverġ theġhistoryġofġ theġAlmoravidġperiodĪġ referencesġ toġ
theġ aboveġmentionedġ governmentalġ judgesġ becomeġonlyġ sporadical.22ġ Theġ postġ ofġ sāͥib 
al‑ŀurέaġdisappearsġalmostġcompletelyĪġhisġtasksġbeingġassignedġtoġtheġsāͥib al‑madīna.23ġAġ
singularġexceptionġtoġtheġformerġremarkġwereġ judgesġbearingġtheġtitleġofġΣāͥib al‑aͥkāmġ
whoseġ numberġ hadġ increasedġ greatlyġ byġ theġ secondġ quarterġ ofġ theġ 6th/12thġcenturyĪ24ġ
whenġAlmoravidġpowerġ startedġ toġgrowġweak.ġTheġ functionsġofġ theġ sāͥib al‑aͥkāmġhaveġ
notġbeenġfullyġclariied.ġAccordingġtoġChristianġMüllerĪ25ġsomeġofġtheġcasesġheardġbyġthisġ
magistrateġinġ5th/11thġcenturyġCordobaġwereġcloselyġconnectedġtoġtheġmarkets.ġTheirġroleġ
inġtheġAlmoravidġperiodġwillġbeġdealtġwithġlaterġinġmoreġdetail.

TheġpostġsurvivedġwellġintoġtheġAlmohadġperiod26ġduringġwhichġthereġareġmentionsġofġ
theġŀurέaġasġwellĪġthoughġsomeġofġthemġsuggestġthatġtheġagentsġofġthisġbodyġperformedġasġ
personalġguardġofġtheġcaliphs.27

Governmentalġmagistratesġ(e.g.ġtheġͥākim —ġappliedġtoġaġnonīqāḍī judgeġ—ĪġtheġΣāͥib 
al‑aͥkām, theġΣāͥib al‑raddġandġtheġΣāͥib al‑maẓālim)ġareġabsentġfromġtheġsourcesġrelevantġ
forġstudyġofġtheġnasridġperiodĪġwithġtheġexceptionġofġtheġΣāͥib al‑sūqġandġtheġΣāͥib al‑ŀurtaĪġ
whoġatġ theġ timeġappearġ toġhaveġperformedġfunctionsġsimilarġ toġ thoseġassumedġbyġtheirġ
predecessorsġofġtheġcaliphalġandġtaifaġperiods.28

Almoravids’ judicial policy

Theġ commitmentġ toġ implementġ theġ sharīʿaġ accordingġ toġ theġ schoolġ ofġ Mālikġ
—ġarticulatedġaroundġtheġneedġtoġabolishġunlawfulġtaxesġandġunīIslamicġpracticesĪġandġtoġ
wageġǄihādġagainstġtheġChristiansġtoġtheġnorthġofġtheġIberianġpeninsulaġ—ġwasġaġcatalystġforġ
theġemergenceġandġexpansionġofġtheġAlmoravidġmovementġcoupledġwithġformalġallegianceġ
toġtheġʿAbbāsidġcaliphĪ29ġbutġdidġnotġsuiceġtoġconvinceġtheġAndalusiġpopulationġtoġacceptġ
dominanceġbyġanġalienġpower.30ġTheġ supportġofġ theġMālikčġ fuqahā’ġwasġ thusġessentialġ inġ
orderġtoġovercomeġthisġobstacleĪġbutġitġalsoġexposedġtheġconquerors’ġextremeġdependenceġ
onġ themġtoġillġ theirġgapsġ inġ religiousġandġpoliticalġ legitimation.ġThisġ isġ anġopportunityġ
theġjuristsġwereġnotġreadyġtoġmiss.ġ Inġfactġatġthatġtimeġtheyġareġsaidġtoġhaveġreachedġanġ

22.ġ FurtherġdetailsġinġSerrano ruanoġ2011Īġp.ġ215.
23.ġ seeġBoSCh Viláġ1988Īġp.ġ130;ġCaleroġ2000Īġp.ġ410.
24.ġ seeġel hourġ2000ī2001Īġp.ġ55.
25.ġ Müllerġ2000aĪġp.ġ76.
26.ġ seeġoneġexampleġinġel aalaouiġand BureSiġ2005Īġp.ġ484Īġnoteġ13ġandġCarMonaġ2004Īġp.ġ460.
27.ġ seeġSerrano ruanoġ2011Īġp.ġ217.ġAlmohadġjudicialġpolicyġwillġbeġexaminedġinġmoreġdetailġinġpartġ3ġbelow.
28.ġ seeġCalero 2000,ġp. 375Īġ381Īġ411ī413.
29.ġ seeġFierroġ1997Īġp.ġ437ī442.
30.ġ seeġFierro 2007Īġp.ġ116ī117.
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unprecedentedġdegreeġofġsocialĪġeconomicġandġpoliticalġpowerĪġespeciallyġunderġtheġemirġ
ʿAlčġb.ġYūsufġb.ġTāŀufčnġ(r.ġ500/1106ġ538/1143).31

Oneġofġtheġreasonsġthatġmayġhelpġexplainġtheġpowerġandġinancialġprosperityġattributedġ
toġtheġMālikčġfuqahā’ġofġtheġperiodġisġtheġruler’sġassignmentġofġtheġcollectionġandġsubsequentġ
deliveryġofġcertainġtaxesġtoġparticularġqāḍīīsĪġasġdidġtheġirstġAlmoravidġemirĪġYūsufġb.ġTāŀufčnġ
withġtheġqāḍīġofġAlmeríaĪġMuͥammadġb.ġYaͥyāġknownġasġIbnġalīFarrā’.32ġInġaġsimilarġveinĪġ
itġwouldġbeġreasonableġtoġunderstandġtheġaboveġmentionedġsilenceġconcerningġtheġΣāͥib 
al‑raddġandġtheġΣāͥib al‑maẓālimġinġtheġsourcesġthatġcoverġtheġperiodġasġanġindicationġthatġ
theirġ jurisdictionġwasġ transferredġ toġqāḍīīs.ġ IndeedĪġ thisġ assumptionġ isġnotġ contradictedġ
byġ contemporaryġ legalġ sourcesġ showingġ qāḍīīsġ inġ actionĪġ especiallyġ inġ relationġ toġ fatwāġ
collections.ġhoweverĪġtheġqāḍīīs’ġinvolvementġinġmattersġthatġhadġpreviouslyġbeenġoverseenġ
byġ theġ raddġ andġ theġmaẓālimġ courtsġ didġ notġ necessarilyġ implyġ directġ controlġ overġ bothġ
jurisdictionsġorġtheġrightġtoġappointġtheġcompetentġmagistrate.33ġRatherĪġtheġraddġandġtheġ
maẓālimġseemġtoġhaveġmostlyġrevertedġtoġtheġrulerġinġirstġinstanceġwhoĪġinġturnĪġusedġtoġ
entrustġtheġpetitionsġandġcomplaintsġheġreceivedġtoġoneġofġhisġqāḍīīsĪġbutġonġaġcaseġbyġcaseġ
basisĪġnotġasġaġgeneralġdelegationġofġcompetences.34

Anotherġ consequenceġ ofġ theġ collaborationġ betweenġ rulersġ andġ juristsġ isġ thatġ postsġ
inġ theġ Almoravidġ judicialġ administrationġ wereġ invariablyġ occupiedġ byġ theġ ʿulamā’Īġ aġ
correspondenceġ thatġ hadġ formerlyġ notġ alwaysġ beenġ guaranteed.ġ Thereġ isġ alsoġ evidenceġ
attestingġ toġ theġ frequentġ inclusionġ ofġ legalġ scholarsġ inġ theġ politicalġ decisionġ makingġ
process.35

FurthermoreĪġAlmoravidġqāḍīīsġappearġtoġhaveġperformedġcompetencesġthatġhadġbeenġ
earlierġassumedġbyġtheġmarketġinspector.ġIbnġʿAbdūn’sġ(sevilleĪġd.ġ530/1135)ġKitāb al‑qaḍā’ 
wa‑l‑ͥisbaĪ36ġ joiningġ togetherġ bothġ functionsġ inġ aġ titleġ forġ theġ irstġ timeĪġ seemsġ toġ haveġ
intendedġtoġprovideġdoctrinalġgroundingġtoġaġprocessġinġwhichġtheġauthorityġtoġmonitorizeġ
moralsġandġproperġconductġwasġextendedġbeyondġtheġrealmġofġtheġmarketġandġprimarilyĪġ
butġnotġexclusivelyĪġassignedġtoġtheġqāḍī.ġAdditionalġevidenceġofġthisġtendencyġisġprovidedġ
byġ aġ collectionġ ofġ fatwāīsġ issuedġ inġ theġ Almoravidġ periodġ andġ compiledġ subsequentlyĪġ
alreadyġ inġ theġ Almohadġ period.37ġ hereĪġ aġ chapterġ onġ nafy al‑ḍararġ coveringġ theġ qāḍīīs’ġ

31.ġ seeġSerrano ruanoġ2011Īġp.ġ219.
32.ġ seeġalīWanŀarčsčĪġal‑MiʿyārĪġXIĪġp.ġ132ĪġquotedġbyġgarCía Sanjuánġ2007Īġp.ġ38.
33.ġ TheġcaseġofġIbnġRuŀdġalīǃaddġwhoĪġwhileġbeingġchiefġqāḍīġofġCordobaĪġappointedġMuͥammadġb.ġAΣbaăġalīAzdčġ

Σāͥib aͥkam al‑maẓālimġ(rodríguez Medianoġ1997Īġp.ġ180)Īġshouldġbetterġbeġseenġasġanġexceptionġratherġthanġtheġ
rule.ġCf.ġSerrano ruanoġ2011Īġp.ġ219.

34.ġ Cf.ġSerrano ruanoġ2011Īġp.ġ219.
35.ġ seeġ forġ exampleġ IbnġʿIyāḍĪġ Maḏāhib al‑ͥukkāmĪġ p.ġ203ī205;ġ IbnġRuŀdġ alīǃaddĪġ FatāwāĪġ IĪġ p.ġ631ī649ġ andġ IIĪġ

p.ġ1021ī1027;ġIbnġʿIḏārčĪġal‑Bayān al‑muġribĪġIVĪġp.ġ69ī73;ġIbnġWardĪġAǄwibaĪġp.ġ146ī164;ġalīWanŀarčsčĪġal‑MiʿyārĪġIIĪġ
215;ġel aalaouiġ andġBureSiġ2005Īġp.ġ494ī495.ġAlsoġseeġSerrano ruano 2003,ġp.ġ467ī475; Idem 2006bĪġp.ġ137ī139ġ
andġtheġsourcesġandġbibliographyġcitedġthere.

36.ġ IbnġʿAbdūnĪġSevilla.
37.ġ seeġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkām.
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obligationġtoġavoidġǦharmǧġandġtoġsafeguardġpublicġinterestġ(maΣlaͥa)Īġisġincluded.38ġThisġ
refersġnotġonlyġtoġdirectġexerciseġofġtheseġcompetencesġbyġtheġqāḍīġbutġtoġtheġcapacityġtoġ
appointġtheġmagistrateġinġchargeġandġtoġsuperviseġhisġproceedings.ġTwoġadditionalġfactsġ
appearġtoġbeġconnectedĪġonġtheġoneġhandĪġwithġtheġemphasisġplacedġonġmoralsġandġpublicġ
conductġimposedġbyġtheġAlmoravidġmovementġwithġitsġcallġforġaġreturnġtoġtheġfundamentalġ
principlesġofġtheġsacredġlawġandĪġonġtheġotherĪġwithġtheġǦqāḍīīalizationǧġofġtheġinspectionġofġ
moralsġandġproperġconduct.ġspeciicallyĪġfromġtheġsecondġhalfġofġtheġ5th/11thġcenturyĪġtheġ
termġͥisbaġgraduallyġreplacedġthatġofġsūqġinġtheġtitleġofġtheġmarketġinspector.39ġByġtheġsameġ
timeĪġweġcanġobserveġtheġemergenceġofġtheġigureġofġtheġmuͥtasib referringġeitherġtoġtheġ
marketġinspectorġpreviouslyġcalledġΣāͥib al‑sūqĪ40ġtoġanġoicialġappointedġbyġtheġqāḍīĪġorġtoġaġ
volunteerġwhoġreportsġtoġtheġjudgeġaboutġtransgressionsġagainstġmoralsĪġproperġbehaviourġ
andġ publicġ interest.ġ FurtherĪġ cautionġ isġ recommendedġwhenġ usingġ theġ termsġ ͥisbaġ andġ
iͥtisābġinterchangeablyĪġsinceġtheġlatterġdidġnotġnecessarilyġreferġtoġtheġsupervisionġofġtheġ
marketsġ andġwasġnotġ restrictedġ toġaġ speciicġ judicialġ authority.41ġYetġhowġ theseġ—ġinġallġ
likelihoodġinterconnectedġ—ġfactorsġafectedġjudicialġpracticeġisġnotġtotallyġclearġtoġme.

BeġthatġasġitġmayĪġitġisġreasonableġtoġconcludeġthatġMālikčīs’ġsupportġofġtheġAlmoravidsġ
translatedġ intoġ aġ reinforcementġ ofġqāḍīship.ġhoweverĪġ asġ Iġwillġ showġbelowĪġ theġ tensionġ
betweenġqāḍīīsġandġnonīqāḍīġjudgesġdidġnotġdisappear.ġInsteadĪġitġwasġsubtlyġcultivatedġbyġ
theġAlmoravidġauthoritiesġinġorderġtoġpreventġqāḍīīsġfromġbecomingġtooġpowerfulġtoġposeġ
aġchallengeġtoġtheġestablishedġpoliticalġauthorityĪ42ġonceġtheirġstrategyġtoġpreventġtheġlocalġ
elitesġfromġmonopolizingġtheġpostġinġtheġmainġurbanġcentersġofġalīAndalusġbyġassigningġtheġ
positionġtoġMaăribisġorġtoġnonīlocalsĪġprovedġunsuccessful.43

The Almoravid sāͥibġalīaͥkām
AsġweġsawġaboveĪġtheġpostġofġΣāͥib al‑aͥkāmġisġaġparticularġdistinguishingġcharacteristicġ

ofġtheġAlmoravidġjudicialġadministrationġfromġbothġaġquantitative44ġandĪġasġweġshallġobserveĪġ
aġqualitativeġpointġofġview.

WhereġtheġdutiesġofġtheġΣāͥib al‑aͥkāmġareġconcernedĪġtheġassumptionġthatġheġwasġinġ
chargeġofġimplementingġtheġjudgementsġissuedġbyġqāḍīīsġisġnotġbackedġbyġanyġsource.45ġAġ
fatwāġissuedġbyġIbnġRuŀdġalīǃaddġindicatesġthatġaġΣāͥib al‑aͥkāmġappointedġbyġaġqāḍīġmightġ

38.ġ Cf.ġSerrano ruanoġ2000aġandġIdemġ2011Īġp.ġ219.
39.ġ seeġMüllerġ2000aĪġp.ġ72ī73.
40.ġ seeġSerrano ruanoġ2000.ġAsġhasġbeenġpointedġoutġaboveĪġinġtheġnasridġperiodĪġtheġmarketġinspectorġrecoveredġ

theġtitleġofġΣāͥib al‑sūq.
41.ġ seeġMüllerġ2000aĪġp.ġ72ī73.
42.ġ seeġSerrano ruanoġ2011Īġp.ġ219Īġ229.
43.ġ seeġrodríguez Medianoġ1997Īġp.ġ176ī179.
44.ġ seeġactualġcasesġinġSerrano ruanoġ2011Īġp.ġ215ī216.
45.ġ seeġel hourġ2000ī2001Īġp.ġ51ī53.ġCf.ġCarMonaġ2004Īġp.ġ460.
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performġasġanġarbiterġtoġsolveġneighbourhoodġdisputesġandġmaritalġconlicts.46ġTheseġtasksġ
matchġ thoseġ thatġ IbnġʿAbdūnġ advicedġ theġ qāḍīīsġ toġ entrustġ toġ theġͥākim.ġ Inġ hisġ alreadyġ
mentionedġtreatiseĪġheġremarkedġthatġqāḍīīsġshouldġdesignateġaġͥākimġtoġhelpġthemġhandleġ
legalġcasesġofġsecondaryġrelevanceġthatġaroseġamongġtheġlowerġclasses.ġͤukkāmĪġaccordingġ
toġ IbnġʿAbdūnĪ47ġ shouldġperformġasġarbitersġratherġthanġasġrealġ judgesġandġbyġnoġmeansġ
shouldġtheyġbeġallowedġeitherġtoġoverseeġtheġawqāfġfundsġandġtheġpropertiesġofġorphansġorġ
toġinterveneġwithġregardġtoġstateġagentsġandġmattersġofġpoliticalġrelevance.ġhoweverĪġtheġ
emphasisġplacedġonġtheġͥ ākim’sġcompleteġsubordinationġtoġtheġqāḍīġshouldġbeġconsideredġasġ
aġrelectionġofġtheġidealġjudicialġadministrationġthatġIbnġʿAbdūnġsoughtġtoġpromoteĪġratherġ
thanġaġfaithfulġdescriptionġofġactualġpractice.

Theyġ certainlyġ mightġ beġ appointedġ byġ aġ qāḍīĪ48ġ andġ thatġ includedġ theġ capacityġ toġ
superviseġtheirġproceedingsġandġtoġremoveġthemġifġtheġqāḍīġsawġit.49ġhoweverĪġaccordingġ
toġsomeġmodelġ formsġofġappointmentġdatingġfromġtheġAlmoravidġperiodġandġstudiedġbyġ
RachidġelġhourĪ50ġaġnonīqāḍīġjudgeġsuchġasġtheġΣāͥib al‑aͥkāmġmightġbeġappointedġdirectlyġ
byġ theġ emirĪġ orġ byġ theġ localġ governor.ġ Inġ additionĪġ someġ ofġ theseġ documentsġ testifyġ toġ
theġrelevanceġofġthisġfunctionġwhichġisġdescribedġasġrutba ʿāliyya.51ġTheġveryġfactġthatġtheġ
Almoravidġchancelleryġhadġtoġproduceġsuchġspecialġnominationġdocumentsġdemonstratesġ
theġΣāͥib al‑aͥkām’sġimportanceġforġtheġAlmoravidġjudicialġadministrationġandġtheġrelativeġ
noveltyġofġtheġpost.

Theġdocumentsġanalyzedġbyġelġhour52ġhelpġtoġfurtherġspecifyġtheġtasksġthatġusedġtoġ
beġassignedġtoġtheseġmagistratesĪġnamelyġtheġightġagainstġtortsġandġcorruption.ġThisġaddsġ
consistencyġ toġChristianġMüller’sġ remarksġ thatġ itġ isġdiicultġ toġdistinguishġbetweenġ theġ
oicesġofġͥākimġandġofġmuͥtasibġinġAndalusiġbiographicalġliteratureġandġthatġfromġtheġendġ
ofġtheġ5th/11thġthroughġtheġ6th/12thġcenturyĪġtheġtermġͥākimġwasġincreasinglyġappliedġtoġ
theġsameġpeopleġthatġwereġcalledġΣāͥib al‑aͥkām.53ġTheġΣāͥib al‑aͥkāmġstudiedġbyġelġhour54ġ
wasġentitledġtoġissueġjudgmentsġandġtoġimplementġpunishmentsġconcerningġmattersġunderġ
hisġ jurisdiction.ġ InġoneġofġtheġdocumentsĪġhoweverĪġtheġnomineeġisġ instructedġtoġsubmitġ
seriousġofencesġtoġtheġqāḍīġbutġalsoġtoġtheġΣāͥib al‑madīna.ġTheġAlmoravidġΣāͥib al‑aͥkāmġ
mightġalsoġcombineġhisġfunctionsġwithġtheġͫuέba.

46.ġ seeġel hourġ2000ī2001Īġp.ġ60.
47.ġ IbnġʿAbdūnġĪ SevillaĪġp.ġ52ī53.
48.ġ seeġactualġcasesġinġSerrano ruanoġ2011Īġp.ġ215.
49.ġ seeġel hourġ2000ī2001Īġp.ġ59.
50.ġ el hour 2000ī2001.
51.ġ seeġel hourġ2000ī2001Īġp.ġ55ī64.
52.ġ el hour 2000ī2001Īġp.ġ57ī59.ġ
53.ġ Müllerġ2000aĪġp.ġ67Īġ70.ġ
54.ġ el hour 2000ī2001Īġp.ġ57ī59.ġ
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AsġtoġtheirġterritorialġjurisdictionĪġtheġͥākimġorġΣāͥib al‑aͥkām mightġbeġattachedġtoġaġ
capitalġinġwhichġthereġwasġaġqāḍīġasġwellĪġtoġsomeġdistrictsġunderġaġqāḍī’sġjurisdictionĪġorġtoġ
aġtownġorġareaġindependentġfromġaġqāḍī’sġjurisdiction.55

LastĪġ butġ notġ leastĪġ practicallyġ allġ theġ scholarsġwhoġ performedġ asġ Σāͥib al‑aͥkāmġ inġ
alīAndalusġandġtheġMaăribġduringġtheġAlmoravidġperiodġwereġAndalusis.56

Mālikī jurists’ reaction towards judicial pluralism in the Almoravid empire

some fatwāīsġfromġtheġAlmoravidġperiodġshowġthatġlegalġscholarsġexplicitlyġchallengedġ
theġpracticeġofġentrustingġnonīqāḍīġjudgesġwithġfunctionsġthatġtheyġviewedġasġexclusiveġtoġ
qāḍīīs.ġIndeedĪġtheyġalsoġvoicedġtheirġreluctanceġtoġacceptġjudgmentsġissuedġbyġprovincialġ
governorsġ andġ localġ chieftainsġ themselves.57ġ Inġ viewġ ofġ theġ supportġ lentġ toġ theġ rulingġ
dynastyĪġtheġMālikčġjuristsġofġAlmoravidġalīAndalusġhadġsoundġreasonsġtoġbelieveġthatġposingġ
theġoldġquestion58ġofġtheġqāḍī’sġpositionġonġtheġjudicialġscaleġandġtheġactualġreachġofġhisġ
competencesġmightġnowġsucceedġinġshapingġtheseġmoreġinġaccordanceġwithġtheġtheoreticalġ
deinitionsġofġqāḍīshipġinġtheġsenseġofġbeingġmoreġstableġandġlessġsubjectġtoġpoliticalġupsġ
andġdowns.59

Itġisġtrueġthatġqāḍīīsġandġnonīqāḍīġjudgesġwereġrecruitedġfromġamongġtheġsameġpoolġofġ
legalġscholars.ġInġfactĪġtheġperformanceġofġgovernmentalġmagistraciesġnotġonlyġrepresentedġ
aġlucrativeġwayġofġlifeġbutġenhancedġeligibilityġforġqāḍīshipĪġwhichġappearedġtoġrepresentġ
theġ summitġ inġ theġ careerġ ofġ aġ legalġ scholar.ġ howeverĪġ onceġ appointedĪġͥukkāmġ triedġ toġ
actġasġindependentlyġasġtheyġcouldġfromġotherġjudicialġauthoritiesĪġ includingġqāḍīīs.ġTheġ
Almoravids’ġ designationġ ofġ theseġmagistratesġ thenġ emergesġ asġ aġ sophisticatedġ strategyġ
toġdivestġpowerġfromġtheġqāḍīīsġthroughġtakingġsomeġcompetencesġawayġfromġthemġandġ
stirringġ divisionġ amongġ thoseġwhoġ hopedġ toġ illġ theġ postġ someġ day.ġ Atġ theġ sameġ timeĪġ
byġ oferingġ governmentalġmagistraciesġ toġ theġ fuqahā’ġ andġ notġ toġ layġ stateġ oicialsĪġ theġ
Almoravidsġ implementedġ theġ cornerstoneġ postulateġ ofġ theirġ commitmentġ toġ fulilġ theġ
sharīʿaĪġi.e.ġputtingġtheġadministrationġofġjusticeġinġtheġhandsġofġtheġreligiousġscholars.60

Theġ degreeġ ofġ independenceġ initiallyġwonġ byġ theġ juristsġ thanksġ toġ theġAlmoravids’ġ
apparentġlessġrestrictiveġconceptionġofġtheġqāḍīīs’ġcompetencesġthereforeġhadġtoġbeġsoughtġ
throughġmoreġsubtleġmeansĪġshiftingġtheġfocusġtoġtheġneedġforġaġproperġapplicationġofġtheġ
sacredġlaw.ġFatwāīsġthenġbecameġanġefectiveġmeansġtoġsanctionġsensitiveġpoliticalġdecisions61ġ
asġmuchġasġ aġhandyġdeviceġ forġquestioningġAlmoravidġ judicialġ policyġbyġ tighteningġ theġ

55.ġ seeġSerrano ruanoġ2011Īġp.ġ215ī216.ġ
56.ġ seeġel hourġ2000ī2001Īġp.ġ62ī64.ġ
57.ġ seeġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkāmĪġp.ġ35ī37;ġ178ī180.ġ
58.ġ Theġquestionġcanġbeġirstġdocumentedġinġtheġ5th/11thġcenturyĪġduringġtheġtaifaġperiod.ġseeġIbnġsahlĪġal‑Aͥkām 

al‑kubrā,ġp.ġ27ī32.
59.ġ seeġSerrano ruanoġ2011Īġp.ġ218ī219.
60.ġ Serrano ruanoġ2011Īġp.ġ221ī228.ġ
61.ġ seeġaboveĪġnoteġ35.ġ
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jurists’ġholdġonġtheġrulers’ġcompromiseġtoġfulilġtheġsharīʿaġandĪġbyġextensionĪġonġtheġscopeġ
andġlimitsġofġexecutiveġpower.ġCommentariesġinġwhichġearlierġMālikčġdoctrineġwasġclariiedĪġ
reviewedĪġ completedġ andġ adaptedġ toġ newġ methodologicalġ requirementsġ alsoġ igureġ
prominentlyġinġthatġregard.

Sharīʿa:ġtheġsupremeġrulingġprinciple
AġfatwāġissuedġbyġIbnġRuŀdġalīǃaddġ—ġpresumablyġatġtheġrequestġofġtheġsecondġAlmoravidġ

emirġʿAlčġb.ġYūsufġb.ġTāŀufčn62ġ—ġandġconcerningġmisuseġofġpublicġpropertyĪġconiscationġorġ
usurpationġofġprivateġpropertyġandġunlawfulġtaxġlevyingĪġgaveġtheġmuftīġtheġopportunityġ
toġputġ forwardġanġarticulateġbodyġofġ legalġopinionsġrelevantġtoġcorruptionġandġabuseġofġ
authorityġbyġstateġagentsġandĪġa fortioriĪġbyġtheġrulerġhimself.63ġTheġ juristġhadġtoġendureġ
seriousġdiicultiesġasġaġconsequenceġofġtheġuncompromisingġpositionġtakenġinġhisġ fatwā.ġ
Yetġitsġpublicationġallowedġhimġtoġgoġaġsigniicantġstepġfurtherġinġhisġendeavourġtoġprovideġ
Mālikčġlegalġdoctrineġwithġaġconstitutionalġdeinitionġofġsharīʿa aimedġatġraisingġtheġsharīʿaġ
toġtheġstatusġofġaġsupremeġprincipleġtoġbothġclaimġandġsecureġjusticeġandġgoodġgovernance.64

TheġinstrumentalizationġofġIslamicġlegalġdoctrineġonġͥudūd 65

Atġtheġsameġtimeġthatġtheġobligationġforġtheġrulerġtoġabideġbyġtheġsharīʿaġwasġbeingġ
establishedġonġsounderġgroundsĪġspecialġemphasisġwasġputġonġtheġlawġconcerningġstatutoryġ
crimesġorġͥudūd,ġgivenġtheirġconsiderationġasġmarkersġofġsharīʿa —ġcompliantġgovernmentsĪġ
asġwellġasġtheirġcomplexġprocedureĪġwhichġcouldġbeġhandledġaptlyġonlyġbyġexperts.ġTheġlevelġ
ofġmasteryġofġtheġMālikčġlawġonġͥudūd —ġwithġitsġintricaciesĪġexceptionsġandġcontroversiesġ
—ġthatġ wasġ requiredġ toġ adjudicateġ relevantġ casesġ wasġ onlyġ indeedġ guaranteedġ byġ theġ
mostġ learnedġ juristsĪġ theġ idealġ candidatesġ toġperformġqāḍīshipġ inġ theġ idealġ Islamicġ stateġ
theġAlmoravidsġhadġpromisedġtoġbringġ intoġbeing.ġThereforeĪġgivenġtheirġpresumedġlackġ
ofġtheġnecessaryġskillsĪġtheġfactġthatġͥudūdġpunishmentsġbeġestablishedġonġtheġgroundġofġ
judgmentsġpronouncedġbyġgovernmentalġjudgesĪġstateġagentsġorġtheġrulerġhimselfĪġinsteadġ
ofġ theġqāḍīġ (orġtheġchiefġqāḍīġwhenġtheġdeathġofġ theġculpritġwasġ involved)ġwasġhintedġatġ
asġ aġ disqualiicationġ ofġ Almoravidġ religiousġ legitimation.ġ some fatwāīsġ suggestġ thatġ theġ
authoritiesġgraspedġtheġmessageġquiteġwellġandġtriedġtoġactġaccordingly.66ġhoweverĪġifġtheyġ

62.ġ TheġfatwāġisġinġfactġanġillustrativeġexampleġofġdirectġassumptionġofġtheġmaẓālimġjusticeġbyġtheġAlmoravidġprinceġ
orġanyġotherġhighġstateġoicial.ġOnceġreceivedĪġandġbeforeġtakingġaġdecisionĪġtheġcomplaintġwasġsubmittedġforġ
considerationġtoġaġseriesġofġmuftīīsĪġamongġwhomġIbnġRuŀd.ġCf.ġel aalaouiġandġBureSiġ2005Īġp.ġ495.

63.ġ seeġIbnġRuŀdġalīǃaddĪġFatāwāĪġIĪġp.ġ631ī649.ġTheġfullġcontentsġofġtheġfatwāġasġwellġasġtheġhistoricalġcircumstancesġ
thatġ surroundġ itġ wereġ addressedġ inġ myġ paperġ Ǧshariaġ andġ ruleġ underġ theġ AlmoravidsǧĪġ presentedġ atġ theġ
International Society for Islamic Legal Studies VII Conference. Islamic Law and State: Doctrine and HistoryġheldġinġAnkaraġ
(Turkey)ġ30ġMayī1ġJuneġ2012.

64.ġ ThoughġnotġyetġwithġtheġaimġofġprotectingġMālikismġagainstġtheġcontingencyġofġanotherġlegalġschoolġbecomingġ
preīeminentĪġasġhisġegyptianġcounterpartġalīQarāfčġdidġaġcenturyġlater.ġseeġjaCkSonġ1996.

65.ġ Iġ summarizeġhereġSerrano ruanoġ2011Īġp.ġ218ī229ġwhereġ IbnġRuŀdġalīǃadd’sġdoctrineġconcerningġstoningġ toġ
deathġforġzināġisġanalyzedġinġtheġcontextġofġAlmoravidġjudicialġpolicy.ġ

66.ġ seeġforġexampleġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkāmĪġp.ġ75ī77ġandġSerrano ruanoġ2006aĪġp.ġ477.ġ
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actuallyġdidĪġ itġwasġnotġatġtheġexpenseġofġreducingġtheġnumberġofġgovernmentalġ judgesĪġ
whoġexistedġinġlargeġnumbersĪġasġhasġalreadyġbeenġpointedġoutĪġwhenġtheġAlmoravidġstateġ
startedġtoġdisintegrate.

Reviewingġtheġdoctrineġonġtheġjudicialġfunctionsġofġtheġsulέān
AccordingġtoġhiroyukiġYanagihashi67ġMuslimġjuristsġrarelyġdealtġwithġtheġquestionġofġ

theġjudicialġpowersġofġtheġsulέānġandġtheġnatureġofġtheġmaẓālimġjusticeġbeforeġtheġemergenceġ
ofġMāwardč’sġ(d.ġ450/1058)ġal‑Aͥkām al‑sulέāniyya.ġToġexplainġthisġYanagihashiġsuggestsġthatġ
theyġtookġforġgrantedġthatġiqhġwasġtheġonlyġlegalġsystemġinġforceġandġthatġtheġadministrationġ
ofġjusticeġtoġMuslimsġhadġtoġlieġinġtheġhandsġofġqāḍīīsġinġtheirġcapacityġasġiqhġexperts.

AsġtoġtheġearlyġMālikčīsġinġparticularĪġtheyġstandġoutġfromġtheġrestġforġspeciiyingġthatġ
theġsulέānġtakesġoverġfromġtheġqāḍīīsġonlyġwhenġtheġstrictġrulesġofġiqhġtoġwhichġtheġlatterġ
areġboundġpreventġtheġsatisfactoryġresolutionġofġaġcase.68ġThisġadmissionġthatġtheġsulέānġisġ
lessġconstrainedġbyġtheġrulesġofġiqhġthanġqāḍīīsĪġdoesġnotġmeanġthatġthisġigureġisġauthorizedġ
toġdispenseġjusticeġasġheġwishesĪġhowever.69ġIbnġalīQāsimġ(d.ġ191/806)ġalreadyġheldġinġfavorġ
ofġoverturningġaġruler’sġjudgmentġwhenġitġcontradictsġtheġjurists’ġunanimousġopinionġandġ
byġ theġmiddleġofġ theġ3rd/9thġcenturyĪġ theġMālikčīsġhadġelaboratedġaġdiscernableġ theoryġ
ofġ judicialġ reviewġwhichġ includedġ theġ rulerġ andġ sanctionedġ jurists’ġ rightġ toġ reverseġ hisġ
judgmentsġunderġcertainġconditionsġevenġ ifġ theġrulerġ isġaġmuǄtahid,ġ andġallġ theġmoreġsoġ
whenġheġisġnot.70

Fromġtheġ10thġcenturyġC.e.ġonwardsĪġaġfunctionġprimarilyġassignedġtoġtheġrulerġsuchġasġ
theġprotectionġofġtheġrightsġofġthoseġwhoġhaveġneitherġparentsġnorġrelativesġasġwellġasġofġ
absenteesġwithġnoġappointedġagentĪ71ġwasġgraduallyġplacedġunderġtheġresponsibilityġofġtheġ
qāḍī72 andġwentġon toġbecomeġwidespreadġpracticeġinġtheġAlmoravidġperiodĪġqāḍīshipġbeingġ
deinedġthenġasġtheġexclusiveġframeġwithinġwhichġthisġauthorityġcouldġbeġexertedġtoġtheġ
exclusionġofġnonīqāḍīġjudges.73

IbnġʿAbdġalīBarrġ(d.ġ463/1070)ġcontributedġaġmoreġsophisticatedġnotionġofġdelegationġ
ofġcompetencesġ(tafwīḍ)ġasġanġessentialġprerequisiteġforġtheġvalidityġofġaġjudgmentĪ74ġwhileġ
alīBāǄčġidentiiedġtheġsulέānġwithġsomeoneġwhoġhasġreceivedġaġdelegationġofġjudicialġpowerġ
fromġaġcaliphġ(imām)Īġorġfromġaġqāḍī!75ġListingġtheġdiferentġkindsġofġstateġagentsġendowedġ

67.ġ yanagihaShiġ1996Īġp.ġ41.ġ
68.ġ seeġYanagihaShiġ1996Īġp.ġ45.ġ
69.ġ seeġYanagihaShiġ1996Īġp.ġ64.ġ
70.ġ seeġYanagihaShiġ1996Īġp.ġ65Īġ67ī78.ġ
71.ġ e.g.ġIbnġͤabčbĪġWāḍiͥaĪġp.ġ65ġAr./77ġTrans.ġApud.ġgarCía Sanjuánġ2007ġp.ġ354Īġnoteġ40.
72.ġ seeġYanagihaShiġ1996Īġp.ġ54.ġ
73.ġ seeġaboveĪġnoteġ57ġandġIbnġʿAbdūnĪġSevillaĪġp.ġ52ī53.ġ
74.ġ Theġ questionġ hadġ alreadyġ beenġ introducedġ byġ IbnġAbčġ Zamančnġ (d.ġ399/1008)Īġ drawingġ fromġ Ibnġͤabčbġ

(d.ġ238/852):ġwa‑l‑qaḍā’ lā yakūn illā bi‑amr al‑ͫulafā’.ġseeġIbnġͤabčbĪġWāḍiͥaĪġp.ġ125ġAr./126ġTrans.ġ(Theġpartsġofġ
theġWāḍiͥaġeditedġbyġMaríaġArcasġCampoyġconsistġofġexceptsġdrawnġfromġIbnġAbčġZamančn’sġMuntaͫab al‑aͥkām).ġ

75.ġ seeġYanagihaShiġ1996Īġp.ġ65ī66Īġ70.ġ
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withġ judicialġpowersĪġ Ibnġsahlġ (d.ġ486/1093)ġplacesġtheġqāḍīġaboveġthemġandġhintsġatġ theġ
rightġtoġsuperviseġandġreviewġtheirġjudgmentsġasġintrinsicġtoġhisġoice.76

11thġcenturyġC.e.ġjuristsġsuchġasġIbnġʿAbdġalīBarrġwereġalsoġlessġreluctantġtoġacceptġthatġ
theġqāḍīġmightġexertġaġcertainġdegreeġofġdiscretionġinġorderġtoġcircumventġtheġstricturesġ
ofġiqhġandġindġaġpracticalġandġsatisfactoryġsolutionġtoġaġcaseġ—ġandġhenceġavoidġtheġneedġ
toġreferġ theġcaseġ toġ theġ sulέān —ġthanġearlierġMālikčīs.77ġ Indeedġ theġcollectionġofġ fatwāīsġ
issuedġ orġ requestedġ byġ Qāḍčġ ʿIyāḍġ portraysġ Almoravidġ qāḍīīsġ andġmuftīīsġ implementingġ
principlesġ includingġ istiͥΣānĪġ ḍarūraĪġ theġ avoidanceġ ofġ theġ biggerġ ofġ twoġ harmsĪġ publicġ
interestġandġcustomġtoġjustifyġdepartureġfromġtheġestablishedġiqhġrulingĪġwithoutġallowingġ
forġ theġassumptionġ thatġ itġmightġbeġnecessaryġ toġ referġ theġcaseġ inġhandġ toġ theġrulerġorġ
toġ aġ governmentalġ judge.78ġ Regardingġ penalġ justiceĪġ aġ realmġ traditionallyġ underġ theġ
jurisdictionġofġtheġsulέānĪġtheġdiicultyġofġprovingġͥaddġcrimesĪġonġtheġoneġhandĪġandġtheġ
needġtoġpreventġimpunityĪġonġtheġotherĪġdidġnotġnecessarilyġexcludeġAlmoravidġqāḍīīsġfromġ
addressingġdelinquencyġandġotherġtransgressionsġagainstġtheġsocialġandġtheġpoliticalġorder.ġ
Theġpossibilityġthatġtheyġmayġestablishġtaʿzīrġandġdiscretionaryġpunishmentsġ(adabĪġta’dīb)ġ
insteadġofġ statutoryġ sanctionsġonġ theġgroundsġofġ circumstantialġevidenceġandġsuspicionġ
actuallyġappearsġtoġbeġtakenġforġgrantedġandġnotġsubjectġtoġdiscussion.79ġWhatġwasġopenġ
toġdebateġwasġratherġtheġlevelġofġsuspicionġthatġwasġnecessaryġtoġtriggerġpunishmentġandġ
theġkindsġofġmeasuresġofġpunishmentġthatġwereġtoġbeġappliedġtoġvaryingġlevelsġofġsuspicion.

IbnġRuŀdġalīǃadd80ġdeinedġtheġtermġsulέānġasġǦanyoneġwhoġcanġissueġaġjudgmentġorġaġ
decisionġtoġsettleġdisputesġbetweenġpeopleǧ.ġInġadditionĪġheġincludedġtheġqāḍīġinġtheġcategoryġ
ofġtheġsulέānĪġcontraryġtoġearlierġMālikčīsġwhoĪġinġYanagihashi’sġviewĪġusedġtoġunderstandġ
theġ termġ inġaġnarrowġsenseĪġ thatġ isġ toġsayĪġasġexclusiveġ toġ theġ ruler.ġAlsoĪġ IbnġRuŀdġtookġ
careġtoġspecifyġthatġcertainġcategoriesġofġstateġagentsġsuchġasġguardsġareġnotġcoveredġbyġ
theġappellation.81ġFurthermoreĪġIbnġRuŀdġmakesġtheġpointġthatġanġauthoritativeġjuristġmayġ
interveneġinġtheġproceedingsġofġaġͥākimġorġanyġotherġnonīqāḍīġ judgeĪġe.g.ġsendingġhimġaġ
fatwāġwithġinstructionsġonġhowġtoġproceedĪġevenġifġtheġlatterġhasġnotġaskedġforġtheġmuftī’sġ
advice.82ġInġwhatġseemsġaġcommonġstrategyġtoġraiseġtheġstatusġofġtheġqāḍīġbyġcreatingġsomeġ
ambiguityġbetweenġ theġunderstandingġofġhisġ authorityġandġ thatġofġ aġ sulέānĪġhisġdiscipleġ
QāḍčġʿIyāḍġb.ġMusāġgoesġevenġfurther.ġheġappliesġtheġtermġimāmġbothġtoġaġpoliticalġauthorityġ

76.ġ Cf.ġYanagihaShiġ1996Īġp.ġ70ī71.ġ
77.ġ seeġYanagihaShiġ1996Īġp.ġ54ī59.ġ
78.ġ seeġSerrano ruano 2000a;ġIdemġ2000bĪġp.ġ204ī205Īġ210Īġ229Īġ231ī232.ġAlsoġseeġYanagihaShiġ1996Īġp.ġ59.ġ
79.ġ seeġSerrano ruano 2006aĪġp.ġ475ī476Īġ480ī491.ġ
80.ġ Theġ factġ thatġ heġ andġ Qāḍčġ ʿIyāḍġ areġ soġ prominentġ inġ theġ Mālikčġ reactionġ inġ theġ 12thġcenturyġC.e.ġ towardsġ

Almoravidġjudicialġpolicyġisġcertainlyġdueġtoġtheirġscholarlyġoutstandingġqualiications.ġhoweverĪġtheġfactġthatġ
weġdoġnotġquoteġotherġcontributionsġdoesġnotġmeanġtheyġdoġnotġexistġbutġisġdueġtoġtheġpresentġstateġofġresearchġ
onġotherġAlmoravidġfuqahā’ġandġ—ġthoughġtoġaġlesserġextentġsinceġthisġisġpartlyġcompensatedġbyġtheġpublicationġ
ofġBurzulč’sġFatāwāġandġWanŀarčsč’sġMiʿyār —ġtoġtheġ lackġofġscientiicġeditionsġofġ theirġworksĪġe.g.ġ theġNawāzilġ
Ibn al‑HāǄǄ.ġ

81.ġ seeġYanagihaShiġ1996Īġp.ġ44ĪġdrawingġfromġIbnġRuŀd’sġBayānĪġVIĪġp.ġ26.ġ
82.ġ seeġYanagihaShiġ1996Īġp.ġ68.ġ
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entitledġ toġ appointġ judgesġ andġ toġ oneġwhoġ isġnotġ entitledġ toġdoġ so;ġ inġ theġ executionġofġ
testamentaryġ willsĪġ theġ appointmentġ ofġ aġ legalġ guardianĪġ theġ declarationġ thatġ aġ childġ
hasġ reachedġ theġageġofġdiscretionĪġdisqualiicationĪġ theġdistributionġofġ theġpropertiesġofġ
orphansġandġguardianshipġofġtheirġinterestsĪġasġwellġasġofġabsenteesĪġtheġsoleġprerrogativeġ
liesġwithġtheġqāḍīīsġ(al‑quḍāt ͫāΣΣatan)ġtoġtheġexclusionġofġgovernmentalġjudgesĪġregardlessġ
orġnotġofġwhetherġtheġlatterġhaveġbeenġappointedġbyġanġimāmġauthorizedġtoġappointġjudgesġ
(wa‑in kanū muqaddamīn min qibal al‑a’imma wa‑ammā man lam yakun muqaddaman min imām 
wa‑huwa fī έāʿat imām ġayr mutaʿaḏḏir taqdīma‑hu fa‑lā yaǄūz la‑hu al‑ͥukm fī ŀay’ illā mā tarāḍā 
bi‑hi al‑ͫaΣmān bayna yaday‑hi wa‑ͥakkamā‑hu ʿalay‑hi mā lam yarǄaʿā qabla nufūḏ ͥukmi‑hi…).ġ
Theġ sameġ appliesġ toġ qāḍīīsġ appointedġ byġ provincialġ governorsġ lackingġ theġ relevantġ
authorizationġandġwhoseġdesignationġisġnotġratiiedġbyġtheġhighestġpoliticalġauthority:ġtheyġ
canġperformġonlyġasġarbitersġasġlongġasġtheġpartiesġdoġnotġrejectġtheirġdecisionġbeforeġitġisġ
executed.83

Theġconditionsġtoġperformġqāḍīship
InġhisġarticleġaboutġMālikčġdoctrineġregardingġtheġconditionsġforġperformingġqāḍīshipĪġ

AlfonsoġCarmona84ġpaysġspecialġattentionġtoġwhatġappearsġtoġbeġanġoriginalġcontributionġtoġ
theġsubjectġmadeġbyġIbnġRuŀdġalīǃaddġinġhisġcommentaryġtoġsaͥnūn’sġMudawwanaġknownġ
asġal‑Muqaddamāt.85ġnamelyĪġheġintroducedġaġtripartiteġdivisionġbetweenġ(a)ġtheġrequisitesġ
thatġareġessentialġforġtheġvalidityġofġtheġnominationĪġ(b)ġthoseġthatġareġessentialġtoġperformġ
theġpostġincludingġintegrityġ(ʿadāla)ġamongġothersĪġandġ(c)ġthoseġwhichĪġifġabsentĪġwouldġ
leadġtoġaġrecommendationġforġremoval.ġAccordingġtoġIbnġRuŀdĪġaġqāḍīġwhoġprovesġnotġtoġbeġ
justĪġmustġbeġremovedġfromġoiceġbyġtheġauthorityġwhoġappointedġhimĪġbutġtheġjudgmentsġ
heġmayġ haveġ pronouncedġ priorġ toġ hisġ dismissalġmustġ notġ beġ cancelledġ unlessġ theyġ areġ
obviouslyġwrongġorġunjust.ġhoweverĪġinġaġfatwāġpressumablyġissuedġbeforeġwritingġtheġaforeī
mentionedġcommentaryĪġourġjuristġhadġheldġinġfavorġofġdismissingġaġqāḍīġwhoġhasġcommittedġ
usurpationġ andġ theġ illicitġ appropiationġ ofġ others’ġ propertiesġ alongġ withġ cancellingġ hisġ
judgments.86ġToġexplainġthisġapparentġlackġofġconsistencyġonġtheġpartġofġIbnġRuŀdĪġCarmona87ġ
suggestsġthatġheġmayġhaveġretractedġhisġformerġpositionġinġconsiderationġofġtheġfactġthatġ
theġ systematicġ cancellationġofġ theġ judgmentsġofġunjustġqāḍīīsġwouldġbeġdetrimentalġ forġ
theġpartiesġinvolvedġandġbringġaboutġjuridicalġinsecurity.ġIndeedĪġifġCarmona’sġassumptionġ
isġrightĪġitġwouldġnotġbeġtheġirstġorġtheġonlyġoccasionġonġwhichġIbnġRuŀdġresortedġtoġhisġ
Muqaddamātġtoġretractġorġnuanceġanġopinionġissuedġpreviously.88ġYetĪġtheġretractionġhereġ
looksġdoubleġedged.ġCertainlyĪġaġpartialġsurrenderġofġtheġidealġofġjusticeġpromotedġbyġtheġ

83.ġ seeġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkāmĪġp.ġ35.ġ
84.ġ CarMonaġ2000.ġ
85.ġ IbnġRuŀdġalīǃaddĪġal‑Muqaddamāt al‑mumahhadātĪġIIĪġp.ġ258ī259.ġ
86.ġ seeġCarMonaġ2000Īġp.ġ147ī151Īġ155.ġ
87.ġ CarMonaġ2000Īġp.ġ147ī151Īġ155.ġ
88.ġ IġreferġtoġIbnġRuŀd’sġMuqaddamātĪġIIIĪġ422ī424ġwhereġtheġharshġconsequencesġofġtheġdoctrineġagainstġusurpationġ

andġcorruptionġputġforwardġ(Idem,ġFatāwāĪġIĪġp.ġ631ī649)ġġareġsoftened.ġseeġalsoġaboveĪġnoteġ63.ġ
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sacredġlawġwasġentailed.ġhoweverĪġagreementġtoġauthorizingġtheġjudgmentsġissuedġbyġaġqāḍīġ
priorġtoġbeingġdeclaredġunworthyġofġhisġdignityġonlyġemphasizesġtheġdistinctionġbetweenġ
appointment89ġandġperformanceġtheġjuristġstrivedġtoġestablishĪġsinceġsoundġappointmentġ
isġ theġ onlyġ legitimateġ argumentġ forġ acceptingġ verdictsġ pronouncedġ underġ theġ aboveġ
mentionedġconditions.ġFurthermoreĪġandġ inasmuchġasġacceptingġ theġdecisionsġofġunjustġ
qāḍīīsġinvolvesġaġforcedġandġunpleasantġnegotiationġwithġrealityĪġanġadditionalġburdenġwasġ
putġuponġtheġrulerĪġtheġemphasisġfallingġonġhisġdutyġtoġselectġtheġappropriateġcandidateġ
forġqāḍīshipġandġsoġpreventġ implementationġofġsharīʿaġ inġtheġterritoryġunderġhisġcontrolġ
—ġwhichġheġwasġobligedġtoġguaranteeġ—ġfromġbeingġcompromised.

Aġ recommendationġ thatġ theġ qāḍīġ beġ aġ nativeġ toġ hisġ placeġ ofġ appointmentġwasġ alsoġ
introducedġ byġ IbnġRuŀdġ alīǃadd.90ġ Givenġ thatġ thisġ speciicġ itemġ isġmissingġ fromġ earlierġ
Andalusčġ adab al‑qāḍīġ manualsĪġ oneġ mighġ speculateġ thatġ IbnġRuŀdġ wasġ tryingġ toġ reactġ
towardsġtheġaforeīmentionedġAlmoravidġattemptsġtoġappointġnonīlocalsġtoġtheġpost.

LikewiseĪġ BāǄč’sġ concernġ forġ qāḍīalġpluralityġ isġ echoedġ byġ IbnġRuŀdġ alīǃaddĪġ whoseġ
scholarlyġ trainingġandġ initiationġ inġ theġ legalġprofessionġelapsedġwhenġCordobaġwasġ stillġ
aġ taifaīstateĪġ forġ heġ includesġ theġ conditionġ ofġ beingġ singleġ (wāͥid)ġ amongġ theġ essentialġ
conditionsġ forġ theġ validityġ ofġ aġ qāḍī’sġ appointment.91ġ Inġ theġ timesġ ofġ hisġ discipleĪġ ʿIyāḍġ
b.ġMūsāĪġfearġthatġtheġpostġofġqāḍīġmightġloseġitsġtraditionalġunitaryġconigurationġappearsġ
toġ beġ lessġ urgentĪġ forġ heġ classiiesġ unicityġ asġ aġ secondġ rankġ condition.92ġWritingġ inġ theġ
AlmohadġperiodĪġAverroesġminimizesġtheġpossibilityġthatġmoreġthanġoneġqāḍīġbeġappointedġ
forġaġsingleġjudicialġseatġandġstatesġthatġonlyġMālikġwasġagainstġthisĪġwhileġtheġotherġlegalġ
schoolsġ establishedġ limitationsġ onġ pluralityġ thatġ inġ practiceġ preventedġ theġ existenceġ ofġ
collegialġjusticeġinġIslam.93

Almohads’ judicial policy

WhileġtheġMālikčġschoolġwasġawardedġfullġoicialġsupportġbyġtheġAlmoravidsĪġAlmohadġ
authoritiesĪġinġcontrastĪġputġtheġschool’sġmethodologyġintoġquestionġasġwellġasġitsġadherents’ġ
monopolyġoverġtheġjudiciary.ġMālikčīsġwereġthenġaccusedġofġfocusingġexclusivelyġonġappliedġ
lawġ (furūʿ al‑iqh)ġ toġ theġ detrimentġ ofġ legalġmethodologyġ (uΣūl al‑iqh);ġ ofġ favoringġ taqlīdġ
(unquestionedġ followingġ ofġ earlierġ authorities)ġ overġ independentġ legalġ reasoning;ġ andġ
ofġ indulgingġ tooġmuchġ inġ theġdivergenceġofġ opinionsġ (iͫtilāf).ġ Inġ lineġwithġ thisġ attitudeĪġ
worksġonġfurūʿ al‑iqhġwereġbannedġandġjuristsġwereġinstructedġtoġgiveġadviceġandġissueġlegalġ

89.ġ Appointmentġbeingġtheġruler’sġprerogativeġandġresponsability.
90.ġ seeġCarMona 2000, p. 150.

91.ġ seeġIbnġRuŀdġalīǃaddĪ MuqaddamātĪġIIĪġp.ġ258ġquotedġbyġCarMonaġ2000Īġp.ġ148.
92.ġ Cf.ġCarMonaġ2000Īġp.ġ152ġquotingġʿIyāḍ’sġownġcommentaryġtoġtheġMudawwanaĪġentitledġal‑Tanbīhāt andġcitedĪġinġ

itsġturnĪġbyġalīBunnāhčĪġMarqabaĪġed.ġ1948Īġp.ġ4ī5Īġed.ġ1983Īġp.ġ8.
93.ġ QuotedġbyġCarMonaġ2000Īġp.ġ153ī154.
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opinionsġandġ judgementsġonlyġonġ theġgroundsġofġCoranĪġͥadīth, iǄmā‘ and iǄtihād.94ġAsġ aġ
resultġofġthisġpolicyĪġandġasġaġsignġofġitsġefectivenessĪġnoġfatwāġcollectionsġfromġtheġAlmohadġ
periodġhaveġbeenġpreserved.ġTheġonlyġexceptionġisġMuͥammadġb.ġʿIyāḍ’sġMaḏāhib al‑ͥukkām 
fī nawāzil al‑aͥkām.95ġ Certainlyġ theġcoreġofġ theġbookġareġ fatwāīsġ issuedġ inġ theġAlmoravidġ
periodġbyġseveralġ juristsġ—ġincludingġtheġauthor’sġ fatherĪġQāḍčġ ʿIyāḍġb.ġMūsāġ—ġbutġtheseġ
usedġ toġbeġ theġobjectġofġ theġ compiler’sġ commentariesġwhichĪġ inġ theirġ turnĪġ relectġhowġ
AlmohadġlegalġpolicyġafectedġaġconvincedġMālikčġcommittedġtoġpreservingġtheġmemoryġofġ
hisġfatherĪġhimselfġaġtotemġofġMaăribčġMālikism.ġThatġthisġworkġwasġconsideredġpoliticallyġ
incorrectġisġindicatedġbyġtheġfactġthatġitġwasġnecessaryġtoġwaitġforġtheġauthor’sġgrandsonĪġ
qāḍī al‑ǄamāʿaġofġGranadaġforġtheġirstġnasridġsulέānĪġtoġhaveġitġpublishedĪġnotwithstandingġ
theġadvantageousġpositionġenjoyedġbyġMuͥammad’sġsonĪġ ʿIyāḍġb.ġMuͥammadġb.ġʿIyāḍĪġ inġ
Almohadġ society.96ġ Theġ Almohadġ prohibitionġ concerningġ furūʿ al‑iqhġ doesġ notġ seemġ toġ
haveġafectedġaġ seriesġofġͥisbaġ treatisesĪ97ġmodelġ ŀurūέġ collections98ġ andġmanualsġ forġ theġ
instructionġofġqāḍīīs99ġeitherĪġalthoughĪġhereġagainĪġthereġisġnoġcertaintyġthatġtheseġworksġ
wereġactuallyġinġcirculationġwhileġtheġAlmohadsġwereġinġpower.100

BeġthatġasġitġmayĪġtheirġnumberĪġvarietyġandġavailabilityġmakeġitġdiicultġtoġattributeġ
theġ dearthġ ofġ scholarshipġ onġ legalġ practiceġ andġ judicialġ organizationġ inġ theġ Almohadġ
periodġtoġtheġ lackġofġrelevantġsources.ġTheġ factġ isġ thatġ thoseġwhoġhaveġdealtġwithġtheseġ
sourcesġdoġnotġappearġtoġhaveġbeenġinterestedġinġexploringġtheġpoliticalġandġideologicalġ
contextġfurtherġinġwhichġtoġunderstandġtheirġcontents.ġOurġmainġreferenceġtoġreconstructġ
Almohadġjudicialġorganizationġareġthreeġrecentġstudiesġdrawingġonġnonīlegalġsources—e.g.ġ

94.ġ seeġFierroġ1997Īġp.ġ459ī466;ġIdemĪġ1999.ġseeġalsoġCarMonaġ1987ī1988Īġp.ġ121ī122Īġandġnoteġ14Īġandġveryġspeciallyġ
BureSi andġel aalaouiġ2013Īġp.ġ386ī434.ġThoseġappointmentsġinġwhichġtheġjudgeġisġallowedġtoġissueġjudgmentġ
followingġtheġopinionsġofġpastġlegalġauthoritiesġcorrespondġtoġtheġruleġofġIbnġhūdġorġtoġtheġperiodġduringġwhichġ
theġAlmohadġdogmaġwasġabandonedġ(p.ġ190ī192Īġ392Īġ396Īġ430).

95.ġ seeġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkām.ġ
96.ġ seeġSerrano ruanoġ1999Īġspeciallyġp.ġ369.ġ
97.ġ I.e.ġalīsaqaέč’sġKitāb fī ādāb al‑ͥisbaġ(seeġChalMeTaġ1976aĪġ1967bġandġ1968).
98.ġ I.e.ġ alīǃazčrč’sġ al‑MaqΣad al‑maͥmūd fī talͫīΣ al‑ʿuqūd;ġ alīMattčέč’sġ al‑Nihāya wa‑l‑tamām fī maʿrifat al‑waṯā’iq 

wa‑l‑aͥkāmġ(seeġaguirreġ2009)ĪġAbūġIsͥāqġalīĂarnāέč’sġal‑Waṯā’iq al‑muͫtaΣara andġAbūġʿumarġAͥmadġb.ġhārūnġ
IbnġʿĀt’sġal‑άurar ʿalā l‑waṯā’iq al‑maǄmūʿaġ(seeġnaVarro i olTraġ2009Īġp.ġ409).

99.ġ namelyġIbnġhiŀāmġalīAzdč’sġal‑Mufīd li‑l‑ͥukkāmġ(seeġCarMonaġ1987ī1988)ġandġIbnġalīMunāΣif ’sġTanbīh al‑ͥukkāmġ
(seeġVigueraġ1985).ġOnġtheseġasġwellġasġtheġaforementionedġsourcesġseeġalsoġVigueraġ1997Īġp.ġ24.

100.ġTheġearliestġpreservedġcopyġofġalīMattčέč’sġNihāyaġdatesġfromġ718/1318ġ(seeġaguirreġ2009Īġp.ġ525)ġandġthatġofġ
alīǃazčrč’sġMaqΣadġfromġ15th centuryġC.e.ġ(seeġAsunciónġFerrerasġinġalīǃazčrčĪġMaqΣadĪġp.ġ13ī14ġofġtheġǦstudyǧ).ġ
TheġpresentġeditionġofġalīĂarnāέč’sġWaṯā’iqġreliesġonġtwoġmanuscriptsĪġoneġundatedġandġtheġotherġfromġ1107/1695ġ
(seeġ nāǄčġ inġ alīĂarnāέčĪġ Waṯā’iqĪġ p.ġ5ġ ofġ theġ ǦIntroductionǧ).ġ Theġ extantġ versionsġ ofġ Ibnġhiŀām’sġ Mufīdġ wereġ
madeġafterġtheġ14 thġcenturyġC.e.ġ(seeġCarMonaġ1987ī1988Īġp.ġ123).ġAsġregardsġtheġTanbīhġofġIbnġalīMunāΣifĪġtheġ
Tunisianġcopyġusedġforġtheġpresentġeditionġwasġinishedġinġtheġ15thġcenturyġC.e.ġ(seeġVigueraġ1985Īġp.ġ593ī594).ġ
Theġsameġappliesġtoġalīsaqaέčġ(seeġbelow).ġFurūʿ al‑iqhġworksġwrittenġinġtheġAlmohadġperiodġareġnotġquotedġorġ
mentionedġbyġcontemporaryġsourcesġeither.ġTheġworksġcitedġhereġareġthoseġthatġhaveġsurvivedġbutġbiographicalġ
dictionariesġ reportġ onġ otherġ similarġ compositionsġ (e.g.ġ thoseġ issuingġ fromġ theġ penġ ofġ AbūġIsͥāqġ alīĂarnāέčġ
mentionedġbyġMuͥammadġnāǄčġinġalīĂarnāέčĪġWaṯā’iq,ġp.ġ4ġofġtheġǦIntroductionǧ;ġalsoġseeġtheġinterestingġlistġofġ
unpreservedġlegalġcompositionsġofġAbūġMuͥammadġhārūnġb.ġAͥmadġIbnġʿĀtġfromġĿāέibaġ(582/1118ī19)ġ—ġtheġ
fatherġofġtheġaforeīmentionedġAbūġʿumarġAͥmadġ(d.ġ609/1212)ġ—ġinġnaVarro i olTraġ2009Īġp.ġ404ī406).
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biographicalġdictionariesĪġoicialġhistoricalġnarrativeġandĪġveryġspeciallyĪġaġseriesġofġactualġ
documentsġfromġtheġAlmohadġchancelleryġamongġwhichġareġlettersġwithġinstructionsġonġ
howġtoġadministerġjusticeġandġappointmentsġofġqāḍīīs.101ġIndeedĪġtheseġstudiesġallowġforġaġ
signiicantġimprovementġinġourġpresentġknowledgeġofġAlmohads’ġconceptionġofġqāḍīship.

Qāḍčship under the Almohads

Onġ theseġ groundsġ itġ isġ possibleġ toġ establishġ aġprimaryġ characterizationġofġAlmohadġ
qāḍīshipġ aroundġ theġ emergenceġ ofġ theġ igureġ ofġ theġ kātib‑qāḍīġ orġ judgeġ whoġ combinesġ
theġ functionsġ ofġ bothġ aġ religiousġ judgeġ andġ anġ agentġ ofġ theġ Almohadġ bureaucraticġ
administration.ġThisġpostġmustġbeġdistinguishedġfromġtheġjudicialġsecretaryġorġkātib al‑qāḍīġ
whoĪġinġturnĪġmightġperformġasġdelegateġofġtheġqāḍī.102ġTheġAlmohadġrulersĪġaccordingġtoġ
el aalaouiġandġBuresiĪ103ġhadġatġtheirġserviceġaġbodyġofġbureaucratsġ(kuttāb)ġspecializedġinġ
legalĪġinancialġandġcreedalġissuesġwhoġoutnumberedġtheġkuttāb udabā’ġorġmenġofġlettersĪġ
expertsġinġtheġnormsġofġetiquetteġandġrhymedġproseġwhoĪġforġtheġmostġpartĪġdoġnotġseemġ
toġhaveġperformedġreligioīlegalġfunctions.ġInġfactġreligioīlegalġexpertiseġisġtheġmostġsalientġ
featureġwithġwhichġthisġnewġclassġofġsecretariesġisġdescribedġinġtheġέabaqāt literatureĪġtheġ
Almohadġ kuttābġ havingġ frequentlyġ performedġ asġ qāḍīĪġ Σāͥib al‑mawāriṯĪġ Σāͥib al‑maẓālim, 
ʿāqid al‑ŀurūέ.104ġunlikeġ theirġAlmoravidġpredecessorsĪġ theġAlmohadġkuttābġmentionedġ inġ
theġbiographicalġcompendiaġdedicatedġtoġreligiousġscholarsĪġdidġnotġuseġtoġbearġhonoriicġ
titlesġ(e.g.ġwazīrġandġḏū l‑wizāratayn).105

ItġseemsġclearĪġthereforeĪġthatġtheġAlmohadsġfavoredġreligioīlegalġtrainingġoverġbellesī
lettresġandġthatĪġcontraryġtoġtheirġpredecessorsĪġtheyġentrustedġqāḍīīsġandġjuristsġwithġtheġ
functionġofġsecretaryġandġvice versa.ġThisġpracticeĪġaccordingġtoġel aalaouiġandġBuresiĪ106ġ
talksġ ofġ theġlexibilityġ ofġ theġAlmohadġ administrationġ andġofġ itsġ endeavourġ toġ organizeġ
qāḍīshipġintoġaġformalġbodyġofġstateġagentsġwhichġalsoġencompassedġgovernmentalġjudgesġ
andġwhichġbelongedġtoġaġlargerġcentralizedġbureaucraticġstructureġwithġnoġprecedentġinġ
theġpoliticalġhistoryġofġtheġFarġMaărib.ġWhatġtheġrelationshipġbetweenġthisġgroupġofġkātib‑
qāḍīīsġandġtheġέalabaġorġoicialġscholarsġinġchargeġofġtheġpropagationġofġAlmohadġideology107ġ
mightġhaveġbeenġisġnotġclearġtoġme.ġsomeġamongġtheġmostġimportantġέalabaġonġtheġgroundsġ
ofġtheirġproximityġtoġtheġcaliphġ(έalabat al‑ͥaḍar)ġperformedġasġqāḍīīsġthemselvesĪ108ġasġdidġ

101.ġseeġ BenouiSġ2005Īġ el aalaouiġ and BureSiġ2005Īġ p.ġ478Īġ 484ī491ġ andġ BureSi andġ el aalaouiġ2013Īġ p.ġ103ī109Īġ
182ī197.ġ

102.ġThisġwasġ theġ caseġ ofġ ourġ alīMattčέčĪġ forġ exampleġ (seeġaguirreġ2009Īġ p.ġ524).ġ Ibnġhiŀāmġ alīAzdčĪġ forġ hisġ partĪġ
performedġasġͥākim —ġorġasġΣāͥib al‑aͥkām —ġandġasġnā’ibġorġdelegateġofġtheġchiefġqāḍīġofġCordobaġbeforeġbeingġ
promotedġtoġqāḍīshipġhimselfġ(seeġCarMonaġ1987ī1988Īġp.ġ120;ġIdemġ2004Īġp.ġ460).

103.ġel aalaouiġand BureSiġ2005Īġp.ġ484Īġandġnoteġ12.
104.ġseeġel aalaouiġand BureSiġ2005Īġp.ġ486Īġ488.
105.ġseeġel aalaouiġand BureSiġ2005Īġp.ġ485.
106.ġel aalaouiġand BureSiġ2005Īġp.ġ488ī489Īġ492ī499.
107.ġOnġthisġspecialġclassġofġscholarsġcreatedġbyġtheġAlmohadsġseeġFriCaudġ2005.
108.ġseeġBenouiSġ2005Īġp.ġ507.
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othersġamongġtheġǦregularsǧ.109ġInġviewġofġtheirġoccupationsĪ110ġitġwouldġbeġreasonableġtoġ
concludeġthatĪġregardlessġofġtheirġdiferentġranksĪġtheyġallġbelongedġtoġoneġandġtheġsameġ
poolġofġexpertsġinġreligioīlegalġsciencesġandġthatġbeingġanġAlmohadġέālibġdidġnotġexcludeġ
adherenceġtoġMālikism.

Anotherġ signiicantġ featureġ ofġ Almohadġ judicialġ organizationġ isġ theġ increaseġ inġ theġ
numberġ ofġqaḍā’ġ seatsġ thatġ canġ beġ documentedġ inġ theġ bioībiographicalġ literatureġwhenġ
comparedġwithġthoseġmentionedġforġtheġAlmoravidġperiod.111ġAsġtoġtheġconceptionġofġtheġ
qāḍīalġfunctionĪġextantġAlmohadġoicialġlettersġconirmġtheġobligationġforġqāḍīīsġbutġalsoġ
forġ provincialġ governorsġ toġ refrainġ fromġpronouncingġ deathġ sentencesĪġ includingġ thoseġ
resultingġfromġretaliationġforġaġbloodġcrimeĪġandġtoġreportġthemġtoġtheġcaliphġinstead;112ġ
theseġinstructionsġareġsaidġtoġhaveġbeenġimposedġonġaġratherġconstantġbasisġunderġtheġthreeġ
irstġAlmohadġcaliphs.113ġYetĪġwhenġtheġnephewġofġalīsulamčġ—ġaġscholarġfromġFezġwhoġilledġ
theġpostġof qāḍīġinġhisġhometownġasġwellġasġinġTlemcenĪġAgmatġandġsevilleġ(d.ġ603/1207)ġ—ġ
wasġaccusedġofġhavingġrapedġaġwomanĪġitġwasġtheġhighestġAlmohadġreligiousġauthorityġinġ
Fezġ(ͥāiẓ)ġwhoġorderedġhisġdetentionġandġhadġhimġbeheadedġtheġnextġdayġbeforeġmorningġ
prayerĪġgivingġhisġuncleġnoġtimeġtoġinterveneġinġhisġfavor.114

Regardlessġ ofġ theġ consistencyġwithġwhichġ theġ aforeīmentionedġ directiveġmayġ haveġ
beenġ implementedĪġ theġ implicationġwasġ thatġnotġonlyġdeathġ sentencesġ imposedġ forġ theġ
contraventionġ ofġ God’sġ rightsġ (ͥadd)ġ wereġ consideredġ publicĪġ butġ alsoġ retaliationġ forġ
intentionalġkillingĪġthisġbeingġaġprivateġorġindividualġclaimġwhenġrelativesġofġtheġdeceasedġ
existġandġareġreadyġtoġsecureġtheirġrights.ġThisġisġprobablyġtheġreasonġwhyġaġcontemporaryġ
authorġ likeġMuͥammadġ b.ġʿIyāḍġ insertsġmurderġ (qatl)ġ casesġ inġ theġ chapterġ onġ ͥudūdġ orġ
statutoryġsanctionsġ insteadġofġ theġchapterġonġbodilyġ injuresġ (Ǆināyat)ġ inġhisġcompilationġ
ofġAlmoravidġ fatwāīs.115ġ Theġ factġ thatġ apostasyġ andġ blasphemyġ receiveġnoġ treatmentġ inġ
IbnġhiŀāmġalīAzdč’sġMufīd al‑ͥukkām116ġmightġalsoġ indicateġ thatġ theġpowerġtoġpronounceġ
deathġsentencesġfallsġtoġcaliphalġauthority.ġItġisġtrueġthatġtheseġsubjectsġareġalsoġmissingġ
fromġalīBāǄč’sġ (d.ġ474/1081)ġadab al‑qāḍīġ treatiseġ (FuΣūl al‑aͥkām).ġhoweverĪġ accordingġ toġ
Muͥammadġb.ġʿIyāḍ’sġportrayġofġAlmoravidġqāḍīīsĪġtheseġwereġcompetentġatġleastġtoġdealġ
withġblasphemy.117

109.ġseeġFriCaudġ2005Īġp.ġ529.
110.ġAsġtheyġareġdocumentedġbyġFriCaudġ2005Īġp.ġ532ī534.
111.ġseeġBenouiSġ2005Īġp.ġ506.
112.ġseeġel aalaouiġand BureSiġ2005Īġp.ġ494Īġ497;ġBenouiSġ2005Īġp.ġ507;ġFierroġ2005Īġp.ġ912.
113.ġseeġ BenouiSġ2005Īġ p.ġ507.ġ Theġ thirdġ ofġ theseġ caliphsĪġ AbūġYūsufġ Yaʿqūbġ alīManΣūrġ ruledġ betweenġ 1184ġ andġ

1199ġC.e.
114.ġseeġel-hourġ2007Īġp.ġ529.
115.ġseeġ IbnġʿIyāḍĪġ Maḏāhib al‑ͥukkāmĪġ p.ġ75ī87.ġ Iġ conirmġ hereġ aġ hypothesisġ alreadyġ putġ forwardġ inġ Serrano 

ruanoġ2006aĪġp.ġ475ī476.ġ
116.ġseeġCarMonaġ1987ī1988Īġp.ġ124ī130.
117.ġseeġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkāmĪġp.ġ81.
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Theġ thirdġAlmohadġcaliphĪġAbūġYūsufġYaʿqūbġ (r.ġ580/1184ī595/1199)Īġ isġevenġsaidġ toġ
haveġadministeredġjusticeġpersonallyġduringġsomeġmonths.118ġYetġitġisġunclearġwhetherġitġ
wasġtheġcaliphġwhoġpronouncedġtheġinalġjudgmentġorġaskedġoneġofġhisġqāḍīīsġtoġproceedġtoġ
adjudicationġproper.ġTheġaboveġinformationġmayġalsoġreferġgenericallyġtoġaġspeciicġjudicialġ
competenceġlikeġtheġmaẓālim.ġelucidatingġtheseġlatterġquestionsġisġimportantġsinceġifġtheġ
answerġtoġthemġwereġpositiveĪġtheġcaliph’sġjudicialġperformanceġwouldġscarcelyġconstituteġ
aġnoveltyġwithġrespectġtoġhisġAlmoravidġpredecessors.

TheġfactġisġthatġtheġcentralizationġofġjudicialġpowerġimplementedġbyġtheġAlmohadsġmustġ
haveġentailedġaġdecreaseġ inġqāḍīīs’ġpenalġ jurisdictionġandġhenceĪġ inġ theirġ independence.ġ
YetġlocalġrepresentativesġofġpowerĪġasġhasġalreadyġbeenġmentionedĪġwereġalsoġincludedġinġ
theġ prohibitionġ againstġ issuingġ deathġ sentencesġ letġ aloneġ executeġ them.ġMoreoverĪġ theġ
Almohadsġcancelledġtheġniyābaġorġtheġgeneralġprincipleġofġtheġdelegationġofġcompetences119ġ
thatġ theġ Almoravidsġ hadġ conferredġ onġ theirġ governors.ġ ConverselyĪġ someġ qāḍīīsġ wereġ
entrustedġwithġcompetencesġmuchġwiderġthanġwasġusualġsuchġasġtheġŀurέaġcombinedġwithġ
theġͥisbaĪġ alongġwithġ theġhandlingġofġmurderġ casesġ—ġwhichġ inġ theoryġhadġbecomeġ theġ
exclusiveġprerogativeġofġtheġcaliphġ—ġorġtheġdistributionġofġtheġzakātġrevenueġraisedġbyġtheġ
taxġcollectorsġamongġtheġneedy.120ġToġaġcertainġdegreeĪġthereforeĪġAlmohadġqāḍīīs’ġstrongerġ
dependenceġonġcentralġpowerġmightġhaveġbeenġcompensatedġbyġtheġautonomyġthatġisġlikelyġ
toġhaveġresultedġfromġtheġsubmissionġofġtheġlocalġaristocraciesġandġlocalġgovernorsġtoġthisġ
veryġsameġreinforcedġstateġauthority.121

Althoughġ theyġ areġ farġ moreġ numerousġ thanġ thoseġ preservedġ fromġ theġ Almoravidġ
periodĪġtheġextantġAlmohadġoicialġdocumentsġdoġnotġreportġcasesġofġcomplaintsġaddressedġ
toġtheġcaliphġconcerningġabuseġandġextraīlimitationġbyġstateġagents.122ġCertainlyġtheġpostġ
ofġΣāͥib al‑maẓālimġseemsġtoġhaveġreappearedġinġthisġperiod123ġbutġgivenġtheġpresentġstateġ
ofġresearchġandġtheġlackġofġmoreġconclusiveġdataġitġwouldġbeġprematureġtoġconcludeġthatġ
itġwasġheġwhoġusedġtoġhandleġinjusticesġandġcomplaintsġonġbehalfġofġtheġcaliphġandġthatĪġ

118.ġseeġFierroġ1997Īġ463ġquotingġIbnġʿIḏārčġalīMarrākuŀč;ġIdemġ1999Īġ236;ġCf.ġBenouiSġ2005Īġp.ġ506.ġ
119.ġseeġel aalaouiġand BureSiġ2005Īġp.ġ498.
120.ġseeġtheġcaseġmentionedġbyġBenouiSġ2005Īġp.ġ507.ġseeġalsoġIbnġalīAbbārĪġTakmilaĪġed.ġ1998ĪġIĪġnumberġ291Īġp.ġ102ī103ġ

specifyingġthatġwhenġAͥmadġb.ġYazčdġb.ġBaqčġalīumawčġwasġappointedġqāḍī l‑ǄamāʿaġofġMarrakechĪġtheġfunctionsġ
ofġΣāͥib al‑maẓālimġandġhighġsecretaryġwereġaddedġtoġhisġchargeġ(wa‑wuliya qaḍā’ al‑Ǆamāʿa bi‑Marrākuŀ muḍāfan 
ḏālika ilā ͫuέέatay al‑maẓālim wa‑l‑kitāba al‑ʿulyā).ġTheġmaẓālim andġtheġͥisba wereġinġotherġinstancesġentrustedġtoġ
provincialġgovernorsĪ see BureSi andġel aalaoui 2013Īġp.ġ177ī181.

121.ġForġ aġ parallelġ dynamicsġ inġ theġ relationshipġ amongġ centralġ powerĪġ localġ governorsġ andġ qāḍīīsġ inġ Iraqġ underġ
ʿAbbāsidġruleġseeġTillierġ2009ĪġchapterġVII.ġTheġoppositeġconclusionġappliesġwhenġtheġstateġhasġaġlimitedġcapacityġ
toġcontrolġtheġterritoryġthatġisġnominallyġunderġitsġsovereigntyġsoġthatġqāḍīīs’ġgreaterġautonomyġwithġrespectġ
toġtheġcentralġpowerġisġmatchedġbyġanġincreasedġdependenceġonġtheġlocalġaristocracies.ġseeġSiMonSohnġ2012Īġ
p.ġ65ī66.

122.ġseeġel aalaouiġand BureSiġ2005Īġp.ġ486;ġBenouiSġ2005Īġp.ġ518.
123.ġseeġel aalaouiġand BureSiġ2005Īġp.ġ488;ġChalMeTaġ1967aĪġp.ġ140ġ&ġIdemĪġ1967bĪġp.ġ360ī361;ġIbnġalīAbbārĪġTakmilaĪġ

ed.ġ1998ĪġIĪġnumberġ291Īġp.ġ102ī103.
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beingġprimarilyġaddressedġtoġhimĪġtracesġofġtheseġcomplaintsġhaveġbeenġlostġtogetherġwithġ
fatwāīsġandġjudicialġrecords.124

TheġpreservedġAlmohadġlettersġthatġdealġwithġtheġappointmentġofġqāḍīīsġidentifyġtheġ
caliphġ asġ appointingġ authorityġ andġ establishġ selectionġ andġ nominationġ ofġ professionalġ
witnessesġandġjudicialġsecretariesĪġdesignationġofġtheġǦqāḍīīsǧġofġsmallġcitiesġ(musaddadīn)Ī125ġ
veriicationġofġjudicialġrecordsġandġlegalġdocumentsġ(ʿuqūd)Īġtheġfulilmentġofġtheġprincipleġofġ
enjoiningġgoodġandġforbiddingġevilĪġandġtheġightġagainstġinnovationsġandġinjusticesĪġamongġ
theġfunctionsġthatġwereġentrustedġtoġqāḍīīs.126ġnoġlettersġofġappointmentġofġgovernmentalġ
orġ nonīqāḍīġ judgesġ areġ mentioned.ġ Onġ theġ otherġ handĪġ andġ toġ judgeġ byġ IbnġalīAbbār’sġ
biographyġofġMuͥammadġb.ġʿAbdġAllāhġIbnġͤawέġAllāhġalīͤāriṯčĪġsomeġqāḍīīsġwereġentitledġ
toġappointġaġΣāͥib al‑aͥkāmġinġtheirġjurisdiction.127

AsġhadġhappenedġinġtheġAlmoravidġperiodĪġtheġmajorityġofġthoseġwhoġperformedġqāḍīshipġ
forġ theġAlmohadsġwereġAndalusčs.128ġhoweverĪġ theġAlmohadsĪġunlikeġ theirġpredecessorsĪġ
succeededġinġimposingġthemġaġhighġlevelġofġgeographicalġmobilityġbyġinstallingġthemġinġ
localitiesġotherġthanġtheirġhomeġtowns129ġprobablyġwithġtheġintentionġofġmakingġitġmoreġ
diicultġforġthemġtoġuseġtheirġpostsġtoġenhanceġtheirġownġsocialġandġmaterialġnetworksġandġ
ofġneutralizingġaġpotentialġthreatġtoġcentralġauthority.130

AnotherġaspectġofġtheġAlmohadġjudiciaryġthatġstandsġoutġisġtheġreinforcementġofġtheġ
postġ ofġ qāḍī al‑manākiͥ (i.e.ġ entrustedġ withġ overseeingġmarriages).ġ InġMostafaġ Benouis’ġ
opinionĪ131ġunderlyingġtheġproliferationġofġtheseġjudgesġwasġtheġattemptġtoġweakenġregularġ
qāḍīīs.ġAndġunlessġitġisġdiscoveredġthatġtheyġusedġtoġbeġappointedġbyġaġqāḍīġwithġgeneralġ
competencesĪġBenouisġisġprobablyġrightġforġthereġisġanġinherentġcontradictionġinġrestrictingġ
theġactionġofġaġmagistrateġtoġmaritalġissuesġwhenġhisġlegalġcompetencesġareġbyġdeinitionġ
unlimited.ġThisġisġallġtheġmoreġsoġgivenġthatġitġwasġpossibleġtoġresortġtoġotherġdenominationsġ

124.ġnoġdoubtġtheġpublicationġofġelīMostafaġBenouis’ġdissertationġonġLe système juridico‑judiciaire almohade en al‑Andalus 
et au Maghreb 542/668‑1147/1269ĪġThèseġdactylograiéeĪġuniversitéġLumièreīLyonġ2ĪġLyonġ2002ġ(makingġuseġinġturnġ
ofġtheġresultsġobtainedġinġanġearlierġandġequallyġunpublishedġdissertationġbyġMohammedġalīMaghraoui:ġͪuέέat 
al‑qaḍā’ bi‑l‑Maġrib fī l‑dawla al‑muwaͥͥidiyya 511‑668/1121‑1269ĪġThèseġdactylograiéeĪġFacultéġdesġLettresĪġRabatĪġ
1989)ġwillġcontributeġtoġsheddingġlightġonġthisġandġotherġrelatedġquestions.ġAlsoġseeġaboveġnoteġ120.

125.ġAccordingġtoġtheġhistorianġIbnġsaʿčdġalīMaghribčġ (d.ġ1275ġorġ1286)Īġaġͥākimġwasġtheġqāḍīġofġanġ importantġcityġ
whileġthatġofġaġsmallġtownġwasġcalledġmusaddad.ġseeġSerrano ruanoġ2011Īġp.ġ216.ġTheseġvariationsġinġtheġproperġ
wayġofġnamingġtheġjudgeġofġanġimportantġorġmediumīsizeġcityġrelectĪġinġmyġviewĪġtheġfactġthatġtheġstrongerġ
controlġ ofġ theġprovincesġ andġofġ ruralġ areasġ thatġ theġAlmohadsġmanagedġ toġ exertġwasġpartlyġ broughtġ aboutġ
bothġthroughġtheġelevationġofġjudicialġseatsġofġsecondaryġrelevanceĪġbyġpromotingġtheirġjudgesġtoġqāḍīshipĪġandġ
throughġtheġconstitutionġofġnewġjudicialġseatsġwhereġnoneġhadġpreviouslyġexisted.ġhenceġtheġincreaseġinġjudicialġ
seatsġregisteredġforġtheġperiodġasġstatedġbyġBenouis.ġ

126.ġseeġBenouiSġ2005Īġp.ġ508Īġnoteġ10.ġThisġdoesġnotġmeanġthatġallġtheġfunctionsġwereġentrustedġinġallġtheġcases.
127.ġseeġrodriguez Medianoġ1997Īġp.ġ180ĪġquotingġIbnġalīAbbārĪ TakmilaĪġed.ġ1887ī1889Īġp.ġ296.
128.ġInġtheġspeciicġcaseġofġtheġkātib‑qāḍīīsĪġtheġAndalusčġprovenanceĪġwhileġbeingġtheġmostġfrequentĪġwasġnowġlessġ

systematicġ thanġhadġbeenġtheġcaseġwithġtheġAlmoravidġkuttābġonġ theġoneġhandġandġqāḍīīsġonġtheġother.ġseeġ
el aalaouiġand BureSiġ2005Īġp.ġ489Īġnoteġ23.

129.ġnormallyġonġtheġotherġsideġofġtheġstraitsġofġGibraltar.ġseeġBenouiSġ2005Īġp.ġ508ī509Īġ513.
130.ġseeġBenouiSġ2005Īġp.ġ514.
131.ġBenouiSġ2005Īġp.ġ517.ġ
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inġorderġtoġmarkġtheġdiferenceġbetweenġgeneralġandġrestrictedġcompetencesġ(e.g.ġͥākimĪġ
nā’ibĪġͫuέέat ʿaqd al‑manākiͥ…132).

Mālikī jurists’ reaction towards Almohad judicial policy

DespiteġtheġAlmohads’ġreluctanceġtoġconcedeġtoġMālikismġtheġstatusġofġoicialġdoctrineġ
theġschoolġhadġpreviouslyġenjoyedġinġalīAndalusġandġtheġFarġMaăribġandġtheirġquestioningġ
ofġitsġlegalġmethodologyĪġMālikčīsġmanagedġtoġprevailġoverġtheġproponentsġofġotherġlegalġ
alternatives.ġ Thisġ wasġ dueġ toġ theirġ havingġ developedġ aġ seriesġ ofġ strategiesġ focusedġ onġ
demonstratingġ thatġMālikčġ legalġ doctrineġ derivedġ fromġ aġ systematicġ applicationġ ofġuΣūl 
al‑iqhġprinciplesġtoġtheġtextġofġtheġsacredġlawġembodiedġbyġtheġQur’anġandġbyġPropheticġ
tradition.133ġ suchġ anġ abilityġ toġ accommodateġ adverseġ politicalġ circumstancesġ leadsġ oneġ
toġ assumeġ thatġWesternġMālikčīsġ alsoġ triedĪġ asġ theirġ Almoravidġ predecessorsġ hadġ doneĪġ
toġ protectġ theirġ independenceġvis‑à‑visġ theġ rulerġ byġ enhancingġ theġ roleġ ofġ theġqāḍīġ andġ
religiousġ justiceġ asġ administeredġ byġ juristsġ inġ relationġ toġ caliphalġ justice.ġhoweverĪġ thisġ
latterġ aspectġ hasġ beenġ paidġ littleĪġ ifġ anyĪġ attention.134ġ Asġ hasġ alreadyġ beenġ pointedġ outĪġ
theġ sourcesġ thatġ couldġ helpġ usġ retrieveġ someġ informationġ aboutġ thisġ speciicġ pointġ inġ
theġactivityġofġAlmohadġMālikčīsġareġscarceĪġindeedĪġbutġitġisġalsoġtrueġthatġthoseġthatġareġ
availableġhaveġnotġbeenġexploitedġwithġtheġintentionġofġelucidatingġhowġMālikčīsġadaptedġ
andġ reactedġ toġ theġAlmohadġ courtġ system.ġBeġ thatġ asġ itġmayĪġ theġ lackġofġ contemporaryġ
fatwāġcollectionsġrendersġtheġattemptġtoġreconstructġthisġspeciicġpointġofġAlmohadġhistoryġ
ratherġspeculativeġforġifġourġknowledgeġaboutġtheġjudiciaryġandġtheġjuristsġinġtheġAlmoravidġ
periodġstandsġonġsaferġgroundġisġdueġpreciselyġtoġtheġexploitationġofġfatwāġcollectionsġinġ
combinationġwithġbiographicalġdictionaries.ġInġthisġlightĪġtheġprohibitionġagainstġcompilingġ
legalġopinionsġemergesġnotġonlyġasġaġmeasureġdictatedġbyġideologicalġconsistencyġbutġalsoġ
byġ sheerġ censorshipĪġ removingġ fromġ theġ juristsġ aġ toolġ thatġ hadġ provedġ extraordinarilyġ
eicientġforġexpressingġdisagreementġandġcriticismġagainstġAlmoravidġruleġandġreligiousġ
policy.ġThisġwasġaġ lessonġ fromġtheirġpredecessors’ġexperienceġ theġAlmohadsġ learntġveryġ
wellġandġwhichġtheyġwereġnotġinterestedġinġreplicating.

132.ġThisġ latterġ denominationġ correspondsġ toġ theġ functionġ performedġ byġ Maͫladġ b.ġ Yazčdġ b.ġʿAbdġ alīRaͥmānġ
alīumawčġ (d.ġ622/1125)ġ inġCordoba.ġ seeġ IbnġalīZubayrĪġ ΢ilat al‑ΣilaĪġ p.ġ76.ġ Cf.ġrodríguez Medianoġ1997Īġ p.ġ180.ġ
Theġpositionġofġqāḍī l‑manākiͥġorġal‑ankiͥaġremainedġinġͤafΣidġTunisġandġheġcouldġbeġimportantġenoughġtoġbeġ
consultedġbyġ theġsulέānġ alongġwithġtheġqāḍī l‑Ǆamāʿaġ concerningġmattersġofġpublicġsecurity.ġseeġalīWanŀarčsčĪġ
al‑MiʿyārĪġIIĪġ435ġandġlagardèreġ1995Īġ32Īġnumberġ77.

133.ġTheseġ strategiesġ haveġ receivedġ aġ fairġ amountġ ofġ attentionĪġ speciallyġ byġ Maribelġ Fierroġ (1999Īġ p.ġ233ī240;ġ
Idemġ2005).

134.ġFierro’sġstudyġonġAverroes’ġBidāyat al‑muǄtahidġ(1999)ġdescribesġaġjuristġproducingġaġlegalġworkġconceivedġtoġpaveġ
theġwayġforġtheġcaliphġtoġdecideġmattersġofġjuristicġdisagreementġandġtoġraiseġasġtheġsupremeġinterpreterġofġtheġ
sacredġlaw.ġTheġaimġofġtheġbookġisġnotġpresentedġthereġasġanġattemptġtoġprotectġtheġjurisprudentialġactivityġfromġ
theġruler’sġinterference.ġhoweverĪġseenġfromġaġdiferentġangleĪġnothingġinġtheġBidāyaġpreventsġthatġitġbeġusedġ
primarilyġbyġjuristsġ—ġasġthisġhasġactuallyġbeenġtheġcaseġuntilġourġveryġdaysġ—ġtoġsolveġdivergenceġofġopinionsġ
andġsoĪġpreemptġaġhypotheticalġintenventionġbyġtheġruler.ġ
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Whatġfollowsġnextġ isġdrawnġfromġstudiesġdealingġeitherġwithġjuristsġofġtheġAlmohadġ
periodġorġwithġcontemporaryġlegalġworksġwhichġdoġnotġfocusġonġMālikčīs’ġreactionġtowardsġ
Almohadġjudicialġpolicyġbutġareġlikelyġtoġyieldġusefulġinformationġinġthatġregard.

InġmostġcasesĪġthereġisġaġconsolidationġofġtendenciesġalreadyġobservedġinġtheġAlmoravidġ
period.ġRegardingġpenalġ lawĪġMuͥammadġb.ġʿIyāḍĪġ forġ exampleĪġusesġ theġoccasionġofġhisġ
reportingġaġcaseġofġrapeġsubmittedġtoġhisġfatherġtoġincludeġaġlongġcommentaryġinġwhichġ
heġ collectsġ opinionsġ ofġ earlierġMālikčīsġ—ġIbnġsahlġ beingġ hisġmainġ sourceġ—ġ indingġ forġ
theġevidentiaryġ forceġofġ suspicion.ġMuͥammad’sġaimġ isġ toġdrawġaġ tableġofġdiscretionaryġ
punishmentsġ—ġfromġaġvaryingġtimeġinġprisonġtoġanġequallyġvaryingġnumberġofġlashesġofġ
theġwhipġ—ġproportionalġtoġdiferentġlevelsġofġsuspicionġwhichġinġpracticeġenablesġqāḍīīsġtoġ
overcomeġtheġevidentiaryġlimitationsġimposedġbyġiqhġtoġdealġwithġcrimesġandġtortsĪġandġ
rendersġredundantġtheġneedġtoġresortġtoġtheġrulerġorġtoġgovernmentalġjudgesġinġorderġtoġ
preventġ impunity.135ġTheġfactġ thatġtheġcapacityġtoġestablishġͥudūdġpunishmentsġ isġ listedġ
amongġtheġrequisitesġaġMuslimġmustġfulilġinġorderġtoġbeġaġvalidġcandidateġforġqāḍīshipĪ136ġ
withoutġdistinguishingġbetweenġsanctionsġthatġentailġ theġdeathġofġtheġculpritġandġthoseġ
thatġdoġnotĪġatġaġtimeġinġwhichġtheġcaliphġhadġretainedġtheġexclusiveġcapacityġtoġestablishġ
aġdeathġsentenceġonġtheġgroundsġofġaġͥaddġcrimeĪġifġnotġanġactġofġopenġrebellionĪġbetraysġ
aġcertainġreluctanceġ toġacknowledgeġoicialġdirectives.ġWritingġ inġͤafΣidġ Ifrčqiyāġwhereġ
AlmohadġideologyġwasġstillġrecognizedġasġtheġoicialġreligiousġdoctrineĪġIbnġʿAbdġalīRafčʿġ
(d.ġ733/1322)ġ goesġ evenġ furtherġ andġ remarksġ thatġ theġ executionġ ofġͥudūdġ punishmentsġ
Ǧfallsġunderġtheġexclusiveġjurisdictionġofġtheġqāḍīǧ.137

Aġ parallelġ conclusionġ mightġ applyġ toġ Ibnġhiŀām’sġ detailedġ treatmentġ ofġ theġ
administrationġofġpublicġendowments138ġnotwithstandingġthatġinġtheġAlmohadġperiodĪġthisġ
taskġseemsġtoġhaveġbeenġmostlyġentrustedġtoġanġadministratorġappointedġdirectlyġbyġtheġ
rulerĪġratherġthanġtoġtheġqāḍī.139

Theġcompositionġofġalīsaqaέč’sġtreatiseġonġtheġinspectionġofġtheġmarketsĪġinġaġperiodġ
inġ whichġworksġ onġ appliedġ lawġwereġ bannedĪġmightġ beġ explainedġ inġ theġ centralityġ forġ
Almohadġ ideologyġofġ theġprincipleġofġ commandingġrightġandġ forbiddingġwrongĪ140ġ fromġ
whichġtheġͥisbaġisġderived.141ġhoweverĪġasġweġhaveġseenĪġaġsimilarġtractġhadġbeenġwrittenġ
inġ theġ Almoravidġ periodġ byġ IbnġʿAbdūn.ġ Moreġ importantlyĪġ theġ lastġ andġ ifthġ partġ ofġ
IbnġalīMunāΣif ’sġ manualġ forġ theġ instructionġ ofġ judgesġ isġ dedicatedġ exclusivelyġ toġ theġ

135.ġseeġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkāmĪġp.ġ82ī84ġandġSerrano ruanoġ2007Īġp.ġ189ī195Īġ201ī203.ġ
136.ġseeġCarMonaġ2000Īġp.ġ132ĪġreferringġtoġIbnġhiŀāmġalīAzdčġandġhisġMufīd al‑ͥukkām.ġ
137.ġseeġYanagihaShiġ1996Īġp.ġ67Īġnoteġ117ġquotingġIbnġʿAbdġalīRafčʿ’sġMuʿīn al‑ͥukkām.ġ
138.ġseeġCarMona 1987ī1988Īġp.ġ129.ġ
139.ġseeġabove.ġ
140.ġOnġtheġspeciicġwaysġinġwhichġtheġal‑ʿamr bi‑l‑maʿrūf wa‑l‑nahy ʿan al‑munkarġprincipleġrelatesġtoġtheġdevelopmentġ

ofġAlmohadġideologyġseeġCornellġ1987.ġForġtheġpossibleġlinkġbetweenġIbnġTūmart’sġactivismġinġpracticingġtheġ
principleġandġalīĂazālč’sġinluenceġseeġCookġ2000Īġp.ġ458ī459.

141.ġseeĪġ asġ aġ matterġ ofġ factĪġ Vigueraġ1985Īġ p.ġ596Īġ quotingġ theġ openingġ statementġ ofġ IbnġalīMunāΣif ’sġ Tanbīh 
al‑ͥukkām.
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ͥisbaĪ142ġwhichġisġnotġcommonġinġpreviousġexamplesġofġtheġgenreġandġwhichġinġfactġsituatesġ
theġbookġsomewhereġ inbetweenġtheġadab al‑qāḍīġ andġtheġͥisba.143ġFinallyĪġ IbnġalīMunāΣifġ
belongedġtoġaġCordobanġfamilyġofġMālikčīsġsomeġofġwhoseġmembersġheldġpostsġasġimportantġ
asġqāḍī l‑ǄamāʿaġofġCordobaĪġandġheġhimselfġwasġappointedġqāḍīġofġValenciaġandġMurcia.144ġ
ThereforeĪġ andġ untilġ aġ moreġ thoroughġ studyġ ofġ theġ contentsġ andġ contextġ ofġ thisġ bookġ
isġ carriedġoutĪġ thereġ isġ someġ reasonġ toġ thinkġ thatġ itġ followsġ IbnġʿAbdūn’sġpathġ inġgivingġ
additionalġ doctrinalġ groundġ toġ theġ claimġ thatġ bothġ theġ deinitionġ andġ theġ limitsġ ofġ theġ
ͥisbaġandġtheġjudgesġinġchargeġofġimplementingġitġcameġunderġtheġqāḍī’sġdirectġauthority.ġ
IfġfactĪġitġseemsġthatġwhenġtheġopportunityġtoġputġwhatġheġpreachedġintoġpracticeġarrivedġ
forġIbnġalīMunāΣifĪġheġdidġnotġmissġit.ġAfterġbeingġappointedġqāḍīġofġMurciaġheġconductedġ
himselfġwithġ suchġ aġ zealġ andġ severityġ thatġheġhadġ toġbeġdismissed.145ġ FurthermoreĪġ theġ
introductionġofġhisġtreatiseġtestiiesġtoġhisġpositionġfavorableġtoġenhancingġtheġpositionġofġ
qāḍīīsġandġtoġdiscouragingġrulers’ġinterferenceġinġjudicialġactivity.ġThereġheġquotesġaġseriesġ
ofġQur’anicġversesġandġtraditionsġwithġtheġintentionġofġstressingġtwoġrelevantġfacts:ġirstlyĪġ
thatġitġ isġadvisableġforġrulersġtoġrelyġonġqāḍīīsġgivenġthatġtheirġpostġdemandsġfromġthemġ
exclusiveġdedicationġtoġpoliticsĪġandġsecondlyĪġtheġimportanceġofġcoordinationġbetweenġtheġ
executiveġpowerġandġtheġjudiciaryġinġorderġtoġbringġaboutġadministrativeġunityġandġinternalġ
cohesionġinġtheġMuslimġcommunityġ(umma).146ġMuͥammadġb.ġʿIyāḍ’sġinclusionġofġaġchapterġ
onġǦpreventingġharmġ(nafy al‑ḍarar)ǧġcollectingġlegalġcasesġrelatedġwithġtheġapplicationġofġ
theġͥisbaĪ147ġsynonymousġwithġtheġǦforbiddingġwrongġ(al‑nahy ʿan al‑munkar)ǧġpartġofġtheġ
Qur’anicġprincipleĪġandġportrayingġhisġfather’sġactivityġasġeitherġaġqāḍīġorġaġmufīĪġcanġalsoġbeġ
understoodġasġpartġofġtheġsameġscheme.148

142.ġseeġVigueraġ1985.ġAlsoġseeġCookġ2000Īġp.ġ370ī373.ġ
143.ġIbnġʿAbdūn’sġ titleġ ofġ al‑Qaḍā’ wa‑l‑ͥisbaġ isġ associatedĪġ asġ Iġ pointedġ outġ aboveĪġwithġ theġ planġ toġ putġ theġͥisbaġ

underġ theġqāḍī’sġ exclusiveġ responsibilityĪġbutġ fromġaġ formalġpointġofġviewĪġ theġbookġ isġ aġ ratherġ typicalġͥisbaġ
treatiseġ orĪġ toġ putġ itġ anotherġwayĪġ an adab al‑qāḍī bookġ dedicatedġ exclusivelyġ toġ theġͥisbaĪġwhichġ isġ notġ theġ
caseġofġIbnġalīMunāΣif ’sġTanbīh al‑ͥukkām.ġAccordingġtoġMichaelġCookġ(2000Īġp.ġ371ī373)ĪġtheġsourceġofġpartġVġ
ofġtheġTanbīhġ isġĂazālč’sġanalysisġofġtheġdutyġtoġenjoinġgoodġandġforbidġevilġ inġtheġ Iͥyā’ ʿulūm al‑dīn, ǦYetġtheġ
GhazzālianġherigateġinġIbnġalīMunāΣifĪġthoughġextensiveĪġisġheavilyġerodedǧ.ġThatġaġMālikčġlikeġIbnġalīMunāΣifġ
drewĪġhoweverġindirectlyġ(seeġCookġ2000Īġp.ġ372ī373)ĪġfromġalīĂazālčġisġnotġonlyġcredibleġbutġcouldġevenġbeġseenġ
asġaġnodġtoġpoliticalġcorrectnessġatġaġtimeġcharacterizedġbyġtheġrehabilitationġofġhisġigureġbothġasġaġjuristġandġ
asġaġtheologian.ġFurthermoreĪġtheġauthorġofġtheġTanbīhġisġdescribedġbyġhisġbiographersġasġaġmuǄtahidġwhoġhadġ
aġcertainġ sympathyġ forġ theġdoctrinesġofġalīĿāiʿč.ġ seeġrodríguez góMezġ2006Īġp.ġ253.ġOnġ theġluidityġbetweenġ
ĿāiʿčīsġandġMālikčīsġconcerningġtheġdoctrineġonġal‑ʿamr bi‑l‑maʿrūf wa‑l‑nahy ʿan al‑munkarġalsoġseeġCookġ2000Īġ
p.ġ376ī377).

144.ġseeġVigueraġ1985Īġp.ġ591ī593.ġ
145.ġseeġrodríguez góMezġ2006Īġp.ġ254.
146.ġseeġrodríguez góMezġ2006Īġp.ġ258.
147.ġIncludingġ theġ monitorizationġ ofġ socialġ customsġ (e.g.ġ playingġ music)Īġ moralsġ andġ goodġ conductĪġ urbanismĪġ

misappropiationġofġpublicġpropertyĪġandġpublicġhealth.
148.ġseeġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkāmĪġp.ġ87ī100.ġThisġisĪġindeedĪġoneġofġtheġlongestġchaptersġinġtheġcompilation.ġInġ

someġcasesĪġitġisġnotġclearġwhetherġʿIyāḍġisġinvolvedġasġaġqāḍīġwhoġisġseekingġtheġmuftīīs’ġadviceġbeforeġtakingġaġ
decisionġorġasġtheġmostġprominentġreligiousġandġlegalĪġbutġnotġnecessarilyġjudicialĪġauthorityġinġtheġareaġofġCeutaġ
orġGranadaĪġwhereġheġperformedġqāḍīshipġ(seeġIbnġʿIyāḍĪġMaḏāhib al‑ͥukkāmĪġp.ġ90Īġ92ī94).ġOnġoneġoccasionĪġheġ
appearsġtoġhaveġbeenġapproachedġbyġaġͥākimġ(IbnġʿIyāḍĪġMaḏāhib al‑ͥukkāmĪġp.ġ90ī91).ġ
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IfġIġamġrightġinġattributingġtoġIbnġalīMunāΣifġandġtoġMuͥammadġb.ġʿIyāḍġanġintentionġ
toġgiveġfurtherġsupportġtoġtheġtendencyġ—ġorġtoġtheġclaimġ—ġthatġtheġͥisbaġshouldġbeġunderġ
theġ qāḍī’sġ controlĪġ alīsaqaέčġ operatesġ withġ theġ oppositeġ aimġ inġmind.ġ heġ wasġ aġ formerġ
muͥtasibġ whoġwantedġ toġ transmitġ hisġ knowledgeġ aboutġ theġ properġ performanceġ ofġ theġ
postġtoġsubsequentġgenerationsġofġmarketġinspectorsġwithġaġviewġeitherġtoġmakingġorġtoġ
keepingġtheġpostġindependentġfromġtheġqāḍī.ġYetġheġseeksġthisġlatterġpurposeġfollowingĪġifġ
notġMālikčġiqhĪġtheġspiritġofġsharīʿaġandġpropheticġsunnaġmoreġcloselyġthanġPedroġChalmetaġ
assumesĪġmisledġbyġtheġheavyġrelianceġonġcustomġofġtheġpracticesġreportedġbyġalīsaqaέč.149ġ
WhileġIbnġalīMunāΣifġappearsġtoġconceiveġofġtheġmagistrateġinġchargeġofġtheġͥisbaġasġeitherġ
aġqāḍīĪġorġaġͥākimġunderġtheġdirectġauthorityġofġaġqāḍīĪġforġalīsaqaέčġtheġcompetentġagentġ
isġaġmuͥtasib —ġnotġaġΣāͥib al‑sūq/al‑ͥisba wa‑l‑sūq/al‑ŀurέa wa‑l‑sūq anymoreġ—ġwhoseġpostġ
liesġhalfġwayġbetweenġtheġqāḍīġandġtheġmaẓālimġ judgeġ(ͫuέέa… wasīέa bayna ͫuέέat al‑qaḍā’ 
wa‑l‑maẓālim)150ġ andġ whoseġ jurisdictionġ doesġ notġ extendġ toġ theġ port151ġ norġ consistsġ ofġ
investigatingġpeople’sġbehaviourġwithinġtheġprivateġrealmĪġunlessġheġhasġsoundġreasonsġtoġ
suspectġthatġzināġorġaġbloodġcrimeġareġbeingġcommitted.152ġTheġAlmohadġmarketġinspectorġ
describedġbyġalīsaqaέčġnoġlongerġappearsġtoġholdġtheġoiceġ(dukkān)ġthatġhadġservedġhisġ
predecessorsġasġseatġorġtribunalĪġwhichġmightġa prioriġaddġtoġevidenceġthatġtheseġagents’ġ
competencesġwereġ limitedġ inġtheġAlmohadġperiod.ġhisġclaimġofġsuperiorityġwithġrespectġ
toġ theġqāḍīġ isġ shylyġ statedĪ153ġwhichġ isġ implicitġbothġ inġ theġ transmissionġofġ anġanecdoteġ
accordingġtoġwhichġtheġĿāiʿčġmuͥtasibġofġBagdadġexpelledġtheġqāḍīġfromġtheġmainġmosqueġ
forġusingġitġasġifġitġwereġhisġoice154ġandġinġtheġobliterationġofġtheġqāḍīġwhenġtheġquestionġofġ
theġmuͥtasib’sġappointmentġisġaddressed.155ġThatġthisġmagistrateġisĪġaccordingġtoġalīsaqaέčĪġ
toġbeġdirectlyġdesignatedġbyġtheġrulerġcanġbeġpresumedġbutġisġnotġopenlyġstatedġeitherĪġinġ
contrastġwithġtheġstrongġclaimġ—ġequallyġexpressedġbyġmeansġofġanġanecdoteġ—ġthatġonceġ
appointedĪġbothġtheġrulerġandġhisġfamilyġwereġalsoġsubjectġtoġthe muͥtasib’sġauthority.156ġ
Withinġ theġ limitsġ ofġ hisġ jurisdictionĪġ theġmuͥtasibġ isĪġ accordingġ toġ alīsaqaέčĪġ entitledġ toġ
applyġdiferentġ levelsġofġpunishmentsġrangingġ fromġaġsimpleġreprimandġtoġ ignominiousġ
parading.157

149.ġCf.ġChalMeTa 1967aĪġp.ġ140Īġ142Īġ144Īġ149Īġ150Īġ160;ġIdemġ1967bĪġp.ġ360ī361Īġ369.
150.ġseeġalīsaqaέčĪġUn manuel hispanique de ͥisbaĪġp.ġ2ġandġChalMeTaġ1967bĪġp.ġ360ī361.ġCf.ġChalMeTaġ1967aĪġp.ġ140ġwhoġ

interpretsġhisġownġliteralġandġcorrectġspanishġtranslationġofġalīsaqaέč’sġstatementġinġtheġsenseġthatġtheġmuͥtasibġ
wasġsuperiorġtoġtheġqāḍīġandġinferiorġtoġtheġΣāͥib al‑maẓālim.ġ

151.ġseeġChalMeTaġ1967bĪġp.ġ360ī361ġandġIdemĪġ1967aĪġp.ġ140.ġ
152.ġseeġChalMeTaġ1967bĪġp.ġ370ī371Īġ375.ġ
153.ġCf.ġChalMeTaġ1967aĪġp.ġ145.ġ
154.ġseeġChalMeTaġ1967bĪġp.ġ361ī362.ġ
155.ġseeġChalMeTaġ1967aĪġp.ġ140.ġ
156.ġseeġChalMeTaġ1967bĪġp.ġ364.ġ
157.ġseeġChalMeTaġ1967bĪġp.ġ376.ġDespiteġitsġstrongġeschatologicalġsymbolismĪġignominousġparadeġwasġconsideredġ

aġtaʿzīrġorġdiscretionaryġpunishmentġinsteadġofġaġͥaddġandġusedġtoġbeġmetedġoutġbyġmuͥtasibīsġinġtheġeastġ(seeġ
langeġ2007Īġp.ġ97ī98)ġandĪġtoġjudgeġbyġalīsaqaέč’sġtestimonyĪġalsoġinġtheġWest.
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noġdoubtġalīsaqaέč’sġworkġisġmotivatedġbyġtheġintentionġtoġproduceġaġtextualġbasisġforġ
theġgoodġgovernanceġofġtheġsūqġthatġrelectsġtheġbestġofġactualġlegalġpractice.ġhoweverĪġonġ
certainġoccasionsĪġthisġpurposeġseemsġtoġmeġtoġbeġsacriicedġtoġanotherġimpulseĪġnamelyġ
toġexpressġdisappointmentġwithġtheġAlmohadġpoliticalġauthoritiesġforġnotġbreakingġwithġ
Mālikčīs’ġmonopolyġofġtheġjudicialġorganizationġandġdismayġatġtheġallīembracingġreachġofġ
qāḍīīs’ġjusticeġ—ġtheġjusticeġofġtheġmarketsġbeingġnoġlessġIslamicġthanġthatġimpartedġoutsideġ
thisġparticularġspace.158ġInġfactĪġChalmetaġsuspectsĪġwithġsoundġreasonsĪġthatġtheġbookġwasġ
writtenġ inġ theġirstġ quarterġ ofġ theġ 13thġcenturyġC.e.ġwhenġAlmohadġ ruleġ hadġ startedġ toġ
decay159ġandĪġconsequentlyĪġtheġprohibitionġagainstġproducingġworksġonġappliedġlawĪġandġ
theġrulingġclasses’ġcapacityġ toġenforceġ itġmustġhaveġbeenġrelaxed.ġBeġ thatġasġ itġmayĪġ theġ
importġofġalīsaqaέč’sġĀdāb al‑ͥisbaġseemsġtoġconirmġthatġIbnġalīMunāΣifġandġMuͥammadġ
b.ġʿIyāḍġhadġsolidġreasonsġnotġtoġlowerġtheirġguardġinġtheirġcommitmentġtoġstressġtheġlinkġ
betweenġtheġͥisbaġandġtheġqaḍā’ġandġtoġendowġqāḍīshipġwithġaġstrongerĪġmoreġindependentġ
positionġwithġrespectġtoġtheġrulerġandġgovernmentalġjudges.

Accordingġ toġ Alfonsoġ CarmonaĪ160ġ theġ spaceġ dedicatedġ toġ marriageġ andġ relatedġ
questionsġinġIbnġhiŀām’sġMufīdġisġextraordinarilyġlongĪġanġassertionġthatġcanġbeġconirmedġ
byġcomparisonġwithġearlierġexamplesġofġtheġgenreġwrittenġinġtheġIslamicġWestġlikeġalīBaǄč’sġ
FuΣūl al‑aͥkām.ġ Thisġ developmentġ mightġ beġ dueġ toġ Ǧcontaminationǧġ fromġ formularies.ġ
Marriageġoccupiesġ aġ centralġpositionġ inġ themġandĪġhenceĪġ inġ theġactivityġofġ theġexpertsġ
inġ draftingġ legalġ documentsĪġ aġmatterġ inġwhichġ Ibnġhiŀāmġwasġ consideredġ anġ expert.161ġ
howeverĪġitġisġalsoġpossibleġtoġconnectġtheġdevelopmentġwithġtheġproliferationġofġtheġquḍāt 
al‑manākiͥġeitherġtoġgiveġthemġsupportġorġtoġreactġagainstġtheġveryġconceptionġofġtheirġpostĪġ
butġthisġimpressionġwillġbeġconirmedġorġrejectedġonlyġwhenġaġmoreġthoroughġstudyġofġtheġ
contentsġofġthe MufīdĪġnotġtoġmentionġaġfullġeditionġofġtheġArabicġtextĪġseesġtheġlight.

Conclusion

Alignmentġ withġ theġ Mālikčġ legalġ schoolġ andġ supportġ withġ theirġ practitionersġ wasġ
essentialġ toġ provideġ internalġ cohesionġ toġ theġAlmoravidġmovementġ andġ toġ theirġ riseġ asġ
theġ irstġ Berberġ empireġ inġ Islamicġ politicalġ historyĪġ coveringġ aġ highlyġ Islamizedġ andġ

158.ġWhoġexactlyġAbūġ ʿAbdġAllāhġMuͥammadġb.ġAbčġMuͥammadġalīsaqaέčġalīMālaqčġwasġ isġ stillġunknownġbeyondġ
theġcertaintyġthatġheġcameġfromġMalagaġandġperformedġasġmuͥtasibġsometimeġbetweenġ1147ġC.e.ġandġ633/1236.ġ
Chalmetaġ(1967aĪġp.ġ131ī132ġandġ137)ġsuggestsġthatġheġmightġbeġidentiiedġwithġaġcertainġAbūġMuͥammadġʿAbdġ
AllāhġalīMālaqčġwhoġwasġaġfaqīhĪġͫaέībĪġvizierĪġchiefġofġtheġέalabaġofġtheġcourtġandġmanġofġtrustġofġtheġAlmohadġ
caliphġAbūġYaʿqūbġYūsufĪġorġwithġaġsonġofġthatġman;ġinġshortĪġsomeoneġapparentlyġcloserġtoġtheġcourtġthanġtoġtheġ
bulkġofġtheġMālikčġfuqahā’ġmakingġupġtheġpoolġfromġwhichġqāḍīīsġwereġselected.ġIġamġnotġclaimingġhereġthatġourġ
alīsaqaέčġwasġnotġaġMālikčĪġbutġtheġfactġthatġheġquotesġMālikġb.ġAnasġandġhisġMuwaέέa’ġmustġnotġnecessarilyġleadġ
toġtheġconclusionġthatġheġwasġaġfaithfulġadherentġtoġthisġschoolġeitherġ(Cf.ġChalMeTaġ1967aĪġp.ġ132ī133).ġ

159.ġChalMeTaġ1967aĪġp.ġ130ī132.ġ
160.ġCarMonaġ1987ī1988Īġp.ġ128.ġ
161.ġseeġCarMonaġ2004Īġp.ġ460.
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urbanizedġregionġlikeġalīAndalus.ġAsġaġresultĪġqāḍīīsġwereġempoweredġtoġreceiveġsomeġofġtheġ
competencesġthatġhadġbeenġperformedġbyġgovernmentalġjudgesġunderġpreviousġrulers.ġTheġ
idyllĪġhoweverĪġwasġfarġfromġbeingġperfect.ġAlmoravidsġretainedġtheirġcapacityġtoġcontrolġ
legalġscholarsġthroughġtheġdispensationġofġappointmentsĪġthroughġtheirġdirectġassumptionġ
ofġ theġ maẓālimġ andġ raddġ jurisdictionsġ andġ throughġ establishingġ theġ Σāͥib al‑aͥkāmġ asġ aġ
renewedġalternativeġtoġqāḍī‑s’ġjustice.

Legalġscholarsġthenġresortedġtoġfatwāīsġandġtoġdoctrinalġelaborationsġtoġquestionġtheirġ
extremeġdependenceġonġtheġrulerġinġseveralġways:ġtheyġarticulatedġfurtherġtheġideaġthatġŀarīʿaġ
isġtheġsupremeġrulingġprincipleĪġstressedġtheġruler’sġobligationġtoġabideġbyġitĪġunderpinnedġ
theġsuperiorityġofġqāḍīīsġ inġtheġ judicialġhierarchyġandġtheġrightġofġtheġreligiousġ judgeġtoġ
checkġtheġdispensationġofġjusticeġbyġtheġrulerġandġbyġgovernmentalġjudges.ġsimultaneouslyĪġ
theyġreducedġtheġlistġofġcasesġtheġrulerġisġentitledġtoġadjudicateġandġexpandedġtheġscopeġofġ
qāḍīīsġexclusiveġcompetencesġatġtheġexpenseġofġgovernmentalġjudges;ġinallyĪġtheyġinsistedġ
onġtheġneedġtoġentrustġtheġdispensationġofġjusticeġtoġuprightġexpertsġinġŀarīʿaĪġespeciallyġ
whenġstatutoryġcrimesĪġtheġfaithfulġandġresponsibleġimplementationġofġwhichġisġtheġmarkġ
ofġtheġǦauthenticǧġIslamicġstateĪġwereġinvolved.

eventuallyĪġ theġAlmoravids’ġattemptsġatġweakeningġAndalusiġqāḍīīsġdidġnotġ succeed.ġ
Whenġtheirġpowerġstartedġtoġcollapseġbyġtheġmiddleġofġtheġ6th/12thġcenturyĪ162ġaġnumberġ
ofġ theseġqāḍīīsĪġ drawingġonġ theġ socialġ andġpoliticalġ capitalġ theyġhadġmanagedġ toġobtainġ
duringġtheġpreviousġdecadesĪġseizedġcontrolġofġtheirġlocalitiesĪġstartingġaġbriefġindependentġ
intervalġknownġasġtheġsecondġtaifasġtoġwhichġtheġAlmohadġinvasionġofġalīAndalusġputġanġ
end.

Theġ conclusionsġ aboutġ judicialġ pluralismġ inġ theġ Almohadġ periodġ haveġ toġ beġ moreġ
tentative.ġnoġdoubtġ theġ availabilityġ ofġ vastġmilitaryġ andġmaterialġ resourcesġ allowedġ theġ
Almohadsġtoġruleġtheġterritoryġunderġtheirġcommandġwithġaġhandġmuchġirmerġthanġtheirġ
predecessorsġcouldġeverġaford.163ġTheġconstitutionġofġnewġjudicialġseatsġandġtheġelevationġ

162.ġseeġ aġ briefġ andġ sensibleġ explanationġ ofġ theġ factorsġ thatġ ledġ toġ theġ dissolutionġ ofġ theġ Almoravidġ empireġ inġ
MeSSierġ2012Īġp.ġ3.

163.ġForġanġaptġoverviewġonġtheġformationġofġtheġAlmohadġmovementġandġtheġbuildingġofġanġempireġthatġstretchedġ
fromġ theġ susġ valleyġ andġ alīAndalusġ toġ LybiaĪġ owingġ toġ IbnġTūmart’sġ andġ hisġ immediateġ followers’ġ deepġ
insightġ intoġ theġ socialġ andġpowerġ structuresġofġ theġBerberġ tribesġofġ theġhighġAtlasġwhomġ theyġmanagedġ toġ
convertġtoġtheirġcauseĪġestablishingġaġlargeġtribalġconfederationġandĪġhenceĪġaġhugeġarmyĪġseeġFroMherzġ2010Īġ
p.ġ1ī17.ġThoughġpresentingġaġfreshġperspectiveġonġtheġBerberġfoundationsġofġtheġAlmohadġmovementġandġanġ
extremelyġusefulġsummaryġofġIbnġTūmart’sġAʿazz mā yuέlabĪġtheġauthorġisġtrappedġinġaġbiasedġcharacterizationġ
ofġtheġjuristsġandġtheologiansġofġtheġAlmoravidġperiodġthatġafectsġtheġmainġsourcesġofġhisġstudyġwhichĪġinġthisġ
particularġaspectĪġheġreadsġsomewhatġuncriticallyġ(e.g.ġFroMherzġ2010Īġp.ġ166ī169Īġ174ġandġnotesġ111ġandġ126).ġ
ġ Theġ Almohadġ empireġ couldġ haveġ hardlyġ emergedġ andġ lastedġ inġ unfavourableġ economicġ conditions.ġ Bootyġ
obtainedġatġtheġmomentġofġtheġconquestĪġtheġsolidarityġofġtheġtribesġthatġcameġtoġembraceġtheġmovementġandġ
theġincreaseġinġtaxġrevenueġwhichġcanġbeġpresumedġtoġhaveġresultedġfromġaġtighterġcontrolġandġmoreġefectiveġ
administrationġofġtheġlandĪġmustġhaveġcontributedġsigniicantlyġtoġgreasingġtheġgearsġofġtheġAlmohadġarmiesġandġ
toġstimulatingġloyaltyġtowardsġcentralġauthority.ġMaritimeġtradeġandġcommercialġrelationshipsġwithġtheġmainġ
Mediterraneanġportsġ—ġbothġMuslimġandġChristianġ—ġareġalsoġsaidġtoġhaveġlourishedġinġthisġperiod.ġhoweverĪġ
knowledgeġ isġ stillġ scantġ regardingġ theġpreciseġnatureġofġ overlandġ tradeġ inġ thisġperiodĪġ especiallyġ thatġusingġ
transīsaharanġroutesĪġandġconcerningġaccessġtoġpreciousġmetals.ġ
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ofġtheġstatusġofġthoseġthatġexistedĪġputtingġaġqāḍīġatġtheirġheadġinsteadġofġaġͥākimĪġmustġhaveġ
beenġ instrumentalġ inġwatchingġ theġprovincesġandġ theġmostġ remoteġpartsġofġ theġempireġ
moreġclosely.ġThisġwasĪġinġprincipleĪġgoodġnewsġinġtheġformġofġnewġjobsġforġtheġreligiousġ
scholars.ġIndeedĪġdespiteġinitialġAlmohadġreluctanceĪġmostġofġthoseġwhoġilledġtheseġpostsġ
wereġMālikčīsġandġtheġcreationġofġaġnewġclassġofġreligiousġscholarsĪġtheġέalabaĪġdidġnotġeraseġ
theġfollowersġofġtheġschoolġofġMedinaġfromġtheġsceneĪġevenġinġaġminimalġpercentage.

YetġtheġMālikčīsġlostġtheirġroleġasġtheġmainġprovidersġofġreligiousġlegitimacyġtoġexecutiveġ
powerġalongġwithġtheirġstatusġasġsupremeġinterpretersġofġtheġsacredġlaw.ġstrongerġmilitaryġ
andġinancialġresourcesġenabledġtheġAlmohadsġtoġrelyġratherġonġtheġsophisticatedġideologyġ
developedġbyġtheġmovement’sġleaderĪġIbnġTūmartĪġonġtheġgroundsġofġwhichġheġpresentedġ
himselfġasġtheġinfallibleġmahdī.164

Almohadsġalsoġusedġtheirġpowerġtoġcarryġoutġsomeġofġtheġjudicialġpoliciesġunsuccessfullyġ
setġinġplaceġbyġAlmoravidsġtoġkeepġtheġMālikčīsġunderġcontrol:ġtheyġmanagedġtoġimposedġ
onġthemġaġhighġlevelġofġterritorialġmobilityġandġturnedġthemġintoġbureaucratsġatġtheġdirectġ
serviceġnotġofġtheġobligationġtoġpromoteġandġrealizeġtheġidealġofġtheġsacredġlawġbutġofġcentralġ
politicalġauthority.ġAġstrongerġcentralġauthorityġinġdirectġcommandġofġtheġimplementationġ
ofġIslamicġjusticeġalsoġmadeġitġpossibleġtoġshiftġtheġemphasisġfromġgovernmentalġjudgesġtoġ
neutralizeġqāḍīīsĪġ introducingġwithinġthisġ latterġbodyġaġ levelġofġ internalġdissenssion—i.e.ġ
theġ appointmentġofġqāḍīīsġwithġ limitedġ legalġ competencesĪġwhichġunderminedġ theġveryġ
deinitionġ ofġqāḍīshipġvis‑à‑visġ theġ rulerġ—ġandġ tryingġ toġ blurġ theġ distinctionġ betweenġ aġ
ͥākimġandġaġprovincialġqāḍī.ġRemovalġfromġtheġadministrationġofġpublicġendowmentsġmustġ
haveġrepresentedġaġhardġblowġasġwell.ġYetġcentralizedġjudicialġauthorityġ—ġwheneverġitġwasġ
enforcedġ—ġalsoġhadġtheġbalancingġefectġofġdivestingġprovincialġgovernorsġofġtheġcapacityġ
toġappointġqāḍīīsġorġestablishingġdeathġsentencesġonġtheġgroundsġofġͥ udūdġandġbloodġcrimes.

WhatġtheġreligiousġscholarsġdidġnotġloseġwasġtheirġcapacityġtoġquestionġcaliphalġjusticeĪġ
howeverġ limitedġ theġ meansġ atġ theirġ disposalġ mayġ haveġ been.ġ Mālikčīsġ adaptedġ toġ theġ
requirementsġofġAlmohadġideologyġ—ġsupericiallyġifġneedġbeġ—Īġcircumventedġitġwheneverġ
itġwasġpossibleĪġandġmanagedġtoġquestionġjudicialġpolicyġsubtlyġbutġeicientlyġenoughġforġ
theġauthoritiesġtoġfeelġthatġtheyġhadġtoġmakeġconcessions:ġhenceġtheġextraordinaryġpowersġ
enjoyedġbyġcertainġqāḍī‑sġandĪġagainĪġtheġluctuationsġinġtheġcompetencesġassignedġtoġthem.ġ
WhenġAlmohadġ powerġ collapsedĪġ theġMālikčīsĪġmoreġ orġ lessġ transformedġ byġ decadesġ ofġ
impositionġofġAlmohadġideologyġbutġstillġtheġsameġinġtermsġofġtheġessentialsġofġtheirġlegalġ
methodologyġandġsocioīintellectualġdynamicsĪġprevailedġandġtookġbackġtheirġroleġasġ theġ
mainġdispensersġofġlegitimacyġandġsupremeġinterpretersġofġtheġsacredġlaw.ġTheġambitiousġ
andġunprecedentedġattemptġtoġbureaucratizeġtheġlegalġscholarsġofġtheġIslamicġWestġcarriedġ
outġbyġtheġAlmohadsġwouldġhaveġtoġwaitġforġtheġadventġofġtheġOttomansġtoġmoveġforward.

164.ġAfterġ hisġ deathĪġ howeverĪġ politicalġ leadershipġwasġ basedġ onġ aġ directġ claimġ toġ theġ caliphalġ titleĪġ theġ Berberġ
ancestryġstressedġbyġIbnġTūmartġgivingġwayġtoġtheġadoptionġofġanġArabġgenealogyġthatġconnectedġtheġAlmohadsġ
agnaticallyġwithġtheġtribeġofġQaysġʿAylānġandġcognaticallyġwithġQurayŀ.ġseeġFierroġ2003.ġ
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