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SUMMARY

On October 1974, thHe Latin American Civil Avia-
tion Commission decid&d to initiate a dotailed study of
the Civil Aviation Legislation in the regioh. The purpose
of ghis exercise was to unify the law relating to aviation
as a major legal contribution to the already existing tra=-
ditional and identical 1ega® systens.,

- " The doctrinal and 1legislative analyses in this
digsertation therefore deals with the law pertaining to
aiz;réft and air navigation facilities in Latin Amexfca,
and discusses the relationship of these regulations to

the ChicagovConQention and the position of each individual -

Latin American state in relation thereto. Some broad
uggestions/have béen put forward on the method arriving
t uniform law in the Latin American region and the prac-
icabilfty bf‘these solutions in the field of Air Law.

QOpefully, the review of the drawbacks and advan-
tageslof the Latin American Civil Aviation Legislation

,this area to the benefit of the whole region,
e

&
g

&

P ‘ ‘
would cont#ibute to a further modification of the law in .
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‘ ) En.Qctobre 1974, la Commission Latino-amé&ri-

caine de 1l'Aviation Civile d¢c1da d‘kntreprendre une
étude détaillée de la 1Lglslat10n régionale sur 1l'avia-

tion civile. "

Le but de cette §ntreprise'résidait dans 1'uni~
fication de la loi relative 3 1l'aviation en vue d'apporter
une contribution juridique d'imbortance primogﬁiale aux
systémes juridiques traditionnels et similaires en vi-

gueur,

-

L'analyse doctrinale et léglslatlve dans cette
thése porte donc sur. la loi relative aux aéronefs ainsi
qu'aux facilités de navigation aérienne en Amérique
latine, et envisage le rapport entre ces réglemenitations
et la Convention de Chicago, de méme que la position de
chaque’état Latino-américain dans le méme contexte.

K~Certa1nes suggestions 3 caractére gonéral ont
été avancé concernant la méthode qui assure l'unlflcatlon

“du droit en Amérique latine, ainsi que le caractére

practique de ces solutions dans le domaine.du droit aérien.

. I1 faut espérer que la révision des faiblesses
comme des points foéts de la l&gislation Latino-améri-.
caine sur l'aviation civile résultera en une amélioration
marquée de ce domaine au bé&n&fice du régime d'ensemble.

«
I
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INTRODUCTION

X. Purpose of This Work

The question of whether there is unity or

v oM “
! "‘--.~~>..—

q;vcr51ty in Latin American lcgislation motlvatcd the
present work. For many ycars Latin An rlcan.Jurists

have been discussing which route shouiﬁvbe followed 1n
future legfglation and whether a Latin American Air Code ?
is necessary or not. On many occasions in our-study'we
will be asking ourselvés the same questions, which we

shall try to answer in the conclusion.

The law is a reflection of the social, cultural,
economic and political conditions within the state of
its application. 1In Latin America we find common tradi--
- v j

tions, common political and economic problems, and,.most

-important, a common legal background.l

Pexhaps Latin Amerlca, more than anywhere else

. in the world, is the 1deal location for unification, and

has the greatest llke%lhOOd of achieving it. Already
the Central American Republics proudly display a degree ‘
of unification in Aviation Law, without precedent in the ‘

" Western Hemisphere.2

The geograph1ca1 area of Latln America extends

from-south of the Rio Grande down to "Tierra del Fuego"
in the Chilean/Argentinian Patagonia. This is the geo-

»

g
v

1 Tolle, "Posibilidade e 'conveniencia de un Codigo
Aeronautico Latinocamericano", Primeras Jornadas
Latinoamericanas de Derecho Aeranautica, De

. Palma, (Buenos Airess 1960), p. 402.

2.

A vivid example of what can be achieved in the field ’
of Civil Aviation through association, at a.re-
gional level, is the creation of thc Central .
Aherican Inter-Governmental Corporation of Aero- -
nautical Communications. . The ¢ontracting states
are: Costa Rlca, El Salvador, Guate¢émala, Honduras
and Nicaragua. OASZ "Study of Air Transport in
the Americas", Pan American Unlon, {Washington,
D.C.: 1964),,p. 265. .
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b L
grgﬁhical scope of our study. The American countries

in this area are those that once formed the old Spanish
and Portuguese Empires. Latin America comprises South
America, Central America, Mexico and the Islands of the
Caribbean.3
Trinidad-Tobago, Grenada, Tamaica and a few others, are
excluded from the analysis hecause éhev do not have
their roots in the period of Iberian domination.

States such as Guyana, !Surinam, Haiti,

Latin American States' legislation and the ,
Chicago Convention (1944)4 have their sources in the
Paris Convention (1919) and the® Panamerican Convention
(1928) .6

The Paris and Havana*®Conventions influenced
most Latin American legislation, ﬁince there was no re-
corded legislation before them. -The Paris Convention
not only was the basis for legislation, but it also was

a cupplement to the law. This fact can be acknowledged

with the Chilean Air Navigation Decree with for%g of
law (1931), which indicated that in silence of thé law,
the Paris Convention would presid'e.7 )

-

3 Encyclopaedia Britannica, s.v. "Latin América",

(1968), p. 744.

Convention on International Civil Aviation, Chicago,
1944, (hereinafter referred to as Chicago Con-
vention).

national Air Navigation,.Paris, Dctober 13th,
1919, (hereinafter referred to as Paris Con-
vention) .

'February 20th, 1928, (hereinafter referred to
as Panamerican Convention or Havana Convention).

Hamilton, "Le Development du Droit Aerien en Amerique
Latina face a la Politiaque des Transports
Aeriens", 61RGDIP, (1957), p. 383. ‘o,

International Convention for the Regulation of Inter-

Panamerican Convention on Commercial Aviation, Havana,
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The relation between the Iberic Peninsula and
Latin America is first noticed with thersigning of the
Ibero American Convention on Air Navigation, in Madrid
on November 1l1st, 1926.8 Another regional effort which
was even more influential in the development of ;%tgf-
national Air Law, was the Havana Convention, 1928,
signed by all the American Republics.’ '

The results of Madrid and Havana Conventionsi®

were not successful, but they are eviQﬁnce.of the com-

munity of interests surrounding the American states.
The importance of civil air transportation

was recognized by the American States '‘at an early date.11

A Pan American Aeronautic Conference, convoked by the
Aero~Club of Chile and expressly approved by the Chilean

government was held in Santiago in 1916.1

8 The Ibero-American Convention of Air. Navigation

was signed in Madrid, November lst, 1926. It
was the greatest achievement of the Ibero-Ameri-
can Aeronautical Congress. The original text
was signed by Spain, Portugal and 19 Latin Ameri-
can states. Cocca, "L'unification du Droit
Aerien en Amerigue Latine", 19RFDA, (1965),

p. 270. -

9 York, "International Air:Law in the Amerioan Re-

publics", 3JALC, (1932), p. 413.

The Havana Convention did manage to be of important
influence when the amendments to the 1919 Paris
Convention were discussed in 1929. Roper, La
Convention A&rienne Internationale du 13 Octobre
1919, Sirey, (Paris: 1930), p. 108.

11 Organizacion de Estados Americanos, 2 Air Transport

in the Americas (1964), p. 43.

12 The meeting recommended that the American Republics

should make their national aviation legislation
uniform with a view to the formation ¢f an Inter--
national Air Code. Sand, Sousa Freitas and
Pratt, "An Historical Survey of International

. Alr Law Before The Second Wotld War", 7 McGill
Law Journal, (1960), p. 29. ‘
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At the Inter-American Technical Aviation
Conference (Lima, 1937), a Permanent American Aero-
nautic Commission (CAPA) was established. 1Its duty
was to codify international public and private air
law, coordfnate and .develop mutual interests in teth-
nical subjects, and organize and mark inter-American

air routes.13 A ®

The first bilateral agreement signed in
Latin Amerlca was one between Argentina and Uruguay in
1922,14
with the principles set forth in the Havana Convention.

Later the agreement was shown to be in accord

The agreement granted reciprocal rights to both coun-
15 N
tries. ’

The International Civil Aviation Convention,
drafted at the Chicago Conference (1944) had the attend-
ance of all but one of the American States.16 Many .
of them decided at a later date, when drafting their
air laws and regulations, to follow verxy closely the

principles and issues approved at Chicago.

T

13 Bauza Araujo, "La unificacion legislativa doctrinal
y jurisprudencial Ibexcamericana en Darxecho

Aéreo", Sequndas Journadas Ibero-americanas

de Derecho Aeronautico vy del Espacio,(Salamanca:

1964), p. 15. ' :
14 November 18th, 1922. . ‘
15 York, "International Air Law", 3JALC (1932}, p. .413.
16 ’ '

Latin American States attending the Chicago Confer-
ence on International Civil Aviation were:
Bolivia, Brazil, Chile, Colombia, Costa Rica,

Guatemala, Honduras, Mexico, Nicaragua, Panama,
Paraguay, Peru, Uruguay and Venezuela. . The
only country absent was Argentina. Report of
the, Chicago Conference 'on International Civil
Aviation, Nov. l-Dec. 7, 1944. United Nations
Information Organization, (London: 1944), p. 3.

Cuba, Dominican Republic, Ecuador, El Salvador,-

%



-5-

»

T i Thé:nééa; fhé‘idea and the plans for uhi}ﬁ-
cat;on of Latln America' s government regulation in
Alr Law have been under conblderatlon for many years,
and various organizations have undertakcn the task:
1) ALALC (Latin American- Association of Free Trade)
created a Transport Commission;l7,

2) OAS (Organization of American States) convened
two meetings of Civil Aviation Governnentalhexperts;
3) COCESNA (Central American Corporation of Air Navi-
gation Services) has been in operation since 1961 in
five Central American States with excellent results;
4) Three Civil Aviation Regional Conferences took
place bétween 1959 and 1962)21

5) The CITA (Interamerican Commission of Air Transport)
held thirteen meetings between 1960 and 1969,21

é) There have been Latin American Presidents' statements
and aeronautical authoritles meetings, the most important
being the one held in Santiago de Chile in l966~22

7) The creation of CLAC;23 which had its first meeting

in 1974 (Buenos I}ires),24

18

19

was the most recent effort.

17 The Commission is called "Comision Asesora de
Transporte" (CAT).

18 Washington, D.C. (1963) and Santiago de Chile (1964).,

19 The following are the member states of COCESNA:
Costa Rica, El Salvador, Guatemala, Honduras
and Nicaragua. Litvine;” Droit A#&rien,

" Bruylant, Bruxelles (1970), p. 84.

20 CRAC meetings: Rio de Janelro (1959), Montevideo
(1960) Bogota (1962) ;

21 CITA is a private organization with headquarters in
Buenos Aires. ;

22 ‘Statements of Bogota (1966) and Punta del Este
(1967) . 5

23 .

Latin American Civil Aviation Commission.

24 ICAO, "LACAC -Holds First Assembly in Argentina",

29ICAO Bulletin, (October, 1974), p. 34.

Py
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~ - A'reviéw of the Latin American legislation
indicates several reasons to bflieve in the idea of
unification, especially when certé%n conclusions are
drawn and analyzed, These conclusions suggest the
logic and practicality of further developing Air Law
Regulation in Latin America. '

Some of the arguments are the following:

1) There is a lack of Air Codes: Only five Codes exist
in Latin America, most of them quite recent - Brazil
(1966),25 Uruguay (1942), Nicaragua (1956), Paraguay
(1957) and Argentina (1967). The absence of Codes i
really a disadvantage, since a Code is a body of lays
designed to regulate completely the Air Law field.

2) Legislations are very old- in many states, som oﬂ’ .
them having been drafted even before the Chicag Cﬁh-

26 The Cuban Civil Aviation Regulatio dates
§4és

vention.
from 1928; Chile's Air Navigation Decree

i

from 1925 (proclaimed in 1931); Bolivia has a.ﬂécree '
from 1930 and since 1938 Colombia has had a Civil.
Aviation law., After Chicago, Costa Rica, Guatemala

and Mexico enacted their legislation which 1s §till
in force. During the periocd 1950-1960 some Maws re- .

placad very old ones.27 After 1960 more legynlaticn
[

JTE -

25 onis Colle replaces the former ‘Brazilian Air Code,

which dated from 1938, and which chronolo-
gically was the first Air Code in the world.
Cocca, "L'unification du droit Aexien",
_ '19RFDA (1965), p» 288,
26 Mapelli, "La Codificacion Aeronautica en America
» y Europa"“, Vol. II, Cuaderno de Informacion
y-Documentacion Aeronautica, (Madrid: 1967), . *

p. 9.

Veneznela®s Civil Aviation Law (1955) replacing
the Aviation Law of 1930; Nicaragua's Air .
Code .(1956) replacing a decree of 1929; El )
Salvador's law on Civil Aviation (1955) re-
placing a decree of 1929. Hyzer, "Pan. Amerm-
* can Air Regulation: A Comparative Study”,
4JALC, (1933). p. 533.

27




was enacted, the latest Civil Aviation léw being that
of the Dominican Republic, dating from 1969.28; It is
obvidus that there are vast dlfferences in the approach
in the rules, and in the procedure between Chile's Alr
Navigation law or Cuba's Regulation and the Argentinian
or Brazilian Air Codes and Dominican Republic's 1969

law.

3) There is a great variatiom}‘.n the degree of import-
ance given to aeronautical‘legfslation in Latin America.
It can run the damut from Air Codes to laws, to rejula-
tions, to decrees and even to a book within a parti-
cular law. It has been stated that only five states
have Codes; most countries have either Civil Aviatibn
laws or Regulations. Also, there is the interesting
case of Mexico where Civil Aviation is included among
the subjects covered by the law of General Means of
Communication. The variations mean not only that more
importance is given to the subject in some states, but
also that the procedure, the effects and the force of
the law, are different in those states where Codes are
in effect, than in those where only Regulations have
been enéhg:d. The non-uniformity in this matter is a
serious obstacle to any progress in the field of gov-
ernment regulation in Latin America,

4) Closely related to the various degrees of air laws

in Latin America is the fact that the texts also use
different nomenclature: "Air Traffic- Law" in Ecuador;
"Civil Aviation Law" in Guatemala; "Air Navigation Law"
in Chile; "Aeronautical Code" in Argentina; "Air Code"
in Brazil. Each name directly relates to the impo;tanc?

1

[

28 Mapelli, "La Codificacion Aeronautica en America
y en Europa" in Cuestioneés Actuales de Derecho
Aeronautico, Eudeba, (Blenog Aires: 1968),
p. 1140 ‘\ °
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given to Air Law in the particular state. The organi-
zation of the law, together with administrative reasons,
also causes the variety, especially considering that’
approval of Civil Aviétion laws by Parliament is rare,
Some couﬁtries decide to avoid the Parliament proce-
dure and preferrto follow the decree system. Tﬁé‘"de

29

facto" gOVernménts, which come into power through mili-
tary or political interventions, are obligated to fol-
low a different system of sanctioning the law, than

the system followed by a constitutional government.

The objective in all states though, is the same: to
group in a single and harmonic legal body those rules

that refer to civil aeronautics.:sl0

5} The location of thé Civil Aviation activity in the
governméﬂEaI structure follows a wide variety of al-
_ternatives in LatinLAmerica, being an influential fac-
tor in the drafting of Air Laws and regulations. In
eight countries, including several of those in which
the commercial aviation industry is relatively most
advanged, military ministries have the principal res-
ponsibility for the civil air activity. Argentina,
Brazil and Peru have the directorates of civil aviation
a8 dependencies of the Minimtry of Aeronautics, whila
Chile,31 Ecuador, Nicaragua, Paraguay and Uruguay

i

The following are the countries where Parliament

b has approved Aviation Laws: Colombia, Domini-
can Republic, Ecuador, E1 Salvador, Guatemala,
Nicaragua, 'Paraguay, Peru and Venezuela.

29

30 Mapelli, "Codigos y Leyes de Aviacion Civil de
Iberoamerica", Instituto de Cultura Hispanica,
(Madrid: 1970), p. 7.

31 1

In Chile, the Civil Aeronautics Board (Ministry of
Economy, Reconstruction and Development) is
responsible for Civil Aviation, The admini-
stration .and management of public airports
and navigation aid services is a function of
the Chilean Air Forces (Ministry of National

Defeqce).

2 o«
s
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are subordinated to the Ministry of National Defénse.’
In Bolivia, Dominican Republic, El Salvador, Guatemala
and Honduras, the civil aviation directorates are de-
pendencies of the Ministryv of Public Works. Costa Rica
and Panama have located the directorate under the \
Ministry of the Interior. ' Mexico has it under the
Ministry of Communications and Transportation, while
Venezuela has it as a dependency of the Ministry of
Commuﬁicgtignsl In Colombia, Civil Aviati&n is difecfly
under the Presidency of the Republic.§2 )

+

There is an urgent need for up-to-date legis-
lation, meeting today's demands in aviation. The nded.
is even more serious with regard to those laws in force
before the Chicago Convention, such as the Chilean Air
Navigation Decree, which mentions organizations_created

by the Paris Convention (1919).

This work indicates that there ‘is a certain
unity of principles and doctrines in the Latin American
legislation. Their differences are the natural results
of different grades of development within the legal pro-
Eesq"oﬁ each country. Also legislative bodies react
slowly and cannot keep pace with Air Law's latest de-
velopments, .

There is no queséion about the kinkKs found in
the Latin American Region.33 Many organizations have

L] £l
I -

32
33

OAS2 "Air Transport in the Americas", (1964), p. 262.

Ambrosini, the well known air law expert, was sur-
prised by:the fact .that Latin America did not have
a common Air Code. He stated that "it is sur-
prising that countries which follow an almost
identical 'law, product of the Latin Origin, i.e.
Imperial and Catholic Rome, still have the .
thought of enacting different air codes, which
sometimes even oppose each other." Ambrosini,
"Problemas relaciodnados con las fuentes del Der-
echo Ayiatorio", in Primera Jcrnada de Deré-

v+ cho Aeronautico Economie y Politica del Trans-
porte Aereo, Revista de_ la Facultad de Ciencas
gconomicas, Universidad Nacional de Cozdoba
(Cordoba: 1950), p. 127.
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‘:) *  been working for years in the Aviation Law field, to
improve communications among jurists, in order to
~achieve some kind of 'positive result, Ssuch as a Latin

. Amenican Aviation Code.34

In their aviation laws and Codes, Latin Ameri-
ean Republics cover all problems inherent in or connect-
edXW1th aviation, A unification of aviation laws, if
limited to bqtln American countries, should tend to
adopt the same systematic arrangement and cover the
same matters as are presently contained in their 1qgls—
lation.

Today, more than ever before we’ find a de51re
and a need for leglslatlue uniformity, for both doctri—
nal- and practlcal reasons. Commercial aviation today
requires cooperation aﬁqng the'diffg;ent airlines of
the Latin American states, and with this effective in- )

o ' ternational operation can be developed through uniformity

in the legislati?i_on.36 ' ) ¥

The following are some important positive fac-
tors influencing the idea of integration:

1) Concentration of regional traffic;
\ i 2) Competition with foreign airlines;
3) High cost of aeronautlcal materlal-
4) A need/to coordinate routes and tariffs;

t

The following are the two most important organiza- . )
tions of Air Law experts in Ibero~America: roe
"Ingtituto Ibero-Americano de Derecho Aero-
nautico, Espacial y de la Navegacion Comer-
cial", headquarters in Madrid; "Asociacion

. Latino-Americana de Derecho Aeronautico" {ALADA),

. - headquarters in Buenos Aires, which is pre- : :

! sently working-in the draft study of the Latin
American Avxatlon\Code.

34

0 35 Bayltch "Unificacion del Derecho de la Aviacion
’ en el Hemisferio Occidental™, 22RIDA, (1964~ ’
1965)’ pn 101. * o J o

< o
N

" ! 536 Mapelli, Leyes de Aviaqfon Civil, (1970), p. 8.
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5) Abundancde of small aeronautical enterprises.
‘These factors determine common aeronautical
interests in the region, which are affected mainly by
the diversity of legislative principles. Gniformity
can contribute to an aeronautical development in Latin i
America,37 especially considering common phllosophlcal,

traditional and doctrinal elements.38

During the process of our reseé?bh, we have
béen informed that at least five Latin American states
?a&g at Wwork drafting new Aviation Laws and Codes: Costa
39 We- feel
that this is a gond measure,vand hope that other states

\ilca, Bolivia, Uruguay, Venezuela nd Chile.

will follow this procedure.

The most recent measure in the area of unifor-
mity has been the decision by the, Latln American Civ11
Aviation Commission to study in detall the Civil Av1at10n

legislation of the reglon.4o

B ’

The idea of unification is attractive, expres-
sing the ideal of parity under equal laws and satisfying
the longing for justice for all through legal uniformity.

37 Tapia Salinas, Estudios y groxqcto- Eaga la Conmti-
tucion de una flota agrea Latino Americana de
Car%a, Universidad de Los Andes, (Mérida: 1974),
] p. 40.
38

The uniformity principle has already created ideas,
such as the Air Cargo Latin American Fleet, or
an Andean Market fleet. Pino, "La colaboracion
-e integracion aérea internacional, antecedentes
historicos, empresas multinacionales, perspecti-
vas en Latino America", 1 Revista Latino Ameri~-
cano de Derechio Aeronautico, (1969), p. 27.

39 Ministry of National Defense, Decree creating Dfaft-
ing Commission of the Chilean Aeronautical Code,
. (August 12th 1974), 51 1DbA, (1974), p. 373.
40 '

CLAC/CE/4 -5, p. 16.

~"aa
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Even though there are in Latin Amerlca dlfferent soc1o»

- . economic factors, pollcies and structures, Stlll the

unification seems to be the best perspectlve.41 we‘
will have to consider both the idealistic pogition and
the pragmatic position on unifigatfon of Aiéibaw. ' From -
our analysis we hope to be better able to contemplate -

the actual usefulness and relevance of a uniform Air Law.

‘The idea of unlficatlon has proven to be ef-
fective in Central America, where the periodical Con~
ferences of the directors of Civil Aviation have achieved

a significént uniformity, expressed by the drafting and

entering 1nto force of Panama's Regulatlom On*ClVll Av1a— o

~
N

‘The Lati% American identity favours unification
for sevegal reasons: same problems and 51+uatlons,43
1dentxpé¥'Air Law sources; the similar inflyence of publlc
and p%lvate organizatlons and the fact that Public’ and
Private Interhational

.
effect.44 ‘ ’ o

Law Conventlons have had the same

-

41 Not only analagous-principles should be attained in
the law, but also the complementary administra-
tive rules should be- uniform. Mapelli, Coopera-
cion e Integracion Internacional ep el Trans—.
porte Aérec y algunas de su& formulas contrac-
tuales practicas, Universidad de Carabobo,.

(Carabobo: 1974), p. 36. .
42 Bayltch, “Unificacion' del Derechc de 1la Avxac1on
| 22RIDA, (1964-1965), p. 11l4. i
43 By,same problems and situations we'mean that Latin ,
., American states have the same links of race,
history, culture, geographical location; and
» similar problems of product1on, commerce and
industry. SN .

We agree with Guildimann regarding uniffc¢ation in -
Air Law. -He states the following:\"Success in
international legislation depends t very dif-
ferently from the situation in natisnal legis-

lation,on two main <onditions: positively the
need must be felt by the Community; and nega-
tlvely, obstacles and resistance must not be-
* come prohibitive." Guildimann, "International
Air Law in the Maling", 27CLP,. (1974), p. 234.
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B. Scope of This Work

This dgrk trieg to determine both the source
of the legal matter and its relationship to Interna—‘
tional Law. The legislative and doctrinal analysis
comprises two important subjects in the field of gov- -
ernment regulation: firstly, .air navigation facilities
with the appropriate ground organization, and secondly,
the aircraft. Our study of air navigation@facflitie&
examines the environment where the aeronautical acti-
vity takes place and the ways the facilities support ~
the air navigation activity. The aircraft study looks

upon the legal regulation of the aeronautic vehicle\

Latin American legislation, .as well as the
Chicago Convention have their sources in the Paris
and Havana Conventions. We have analyzed the latter
two coﬁventions in order to emphasize the actual
rules of the Chicag9 Convention, and their develop-

ment.

Classifications have been used throughout
the work in order to give a better view of the legal
mattex. In each analysis an example of Latin American

law is\spown in order to develop an explanation of
the specfﬂ@c subject, and to allow at the same time a

‘comparison of wording used in each text.

The work restricts itself to public law mat-
ters. In order to clarif§ certain subjects, some pri-
vate law references are made, It has been necessary
to deal with the aircraft as an object of law, d.e.,a
private le matter, fo as to allow a better understand-
ing of the position taken by Latin American laws when
they.refer to the aircraft, and especially to its reg-

istration. .
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In the work we consider only the civil avia- "’

. tion viewpoint, and we only refer to military aviation

when it is absolutely hecessary.

Our conclusions point out a major finding
. of this research, that uniformity of law in Latin
America is i/viable possibility in the aviatign field.

-

- .
N .
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‘its way, but must avoid collision. 1In gnnorﬁg the pro-

PART 1. AIR NAVIGATION FACILITIES
s~
CHAPTER 1. DEFINITION AND CHARACTERISTICS

§ggtioq A, Definition

Air navigation develops in the airspace, and

the aireraft is its instrument. The aircraft in turn is

sustained by air navigation facilities.45

Aircraft can be operated safely only if air-
ports, navigation aids, air traffic control devices and
communication systems are suitable for their needs.46
Today, this is more important than ever, siéZe air traf-
fic is increasing yearly; introduction of new aircraft,
such as the Concorde is occurring; advances ére being ‘/
made in vertical flight, and this directly relates to
the demands and importance which facilities for air navi-

gation and traffic control must haVe.47

Air Navigation must be understood as the art

of conducting an aircraft from place to place‘.48 This

definition means that the aircraft not only has to find

cesses of navigation consist of defining the route; con:

45 Martinez Garcia. Un brograma para la institucional- L
izacion de las tecnicos de aviacion civil, .
Instituto Iberoamericano de Derecho Aeronautico
y del Espacio, Centro de Estudios, (Madrid:

1973), p. 4. _

46 The Curtils Report, "Aviation Facilities Planning",

U.S.\& C«A. v. R. (1957), p. 310. .

QZ Hederer, "Les problemes de l'infraestructure’ aero-
nautique”, 12 RGA, (1949), p. 171. ' .

48

AGARD Aeronautical Multilingual Dictionary, Perga-
mon Press, (Oxford: 1960), No. 11101.
, . o
s
/

7



-16~

ducting the aircraft along it and finding the aircraft's
position from time to time to check its progress. '

Methods of locating airgraft used today in-
clude visual fixes, astronomical navigation, radio sy-
stems and, radar. Dead-reckoning methods include the
magnetic compass and distance or speed indicators, and
inertial guidance systems.

Because of the speeds déed in Air Transporta-
tion, quick navigational methods are used, such as radio
aids, even at the expense of some accuracy. In addition
certain major decisions are made on the ground in the
planning stage, to be implemented by the cruise and
flight aoqtrolﬂ"

After World War II the direction finder and
its associated radio beacon and the low frequency radio
range station were fully developed. Later other sy~
stems were ihcorporated such as the loran, decca, con-
sol, very high-frequency omnidirectional range (VOR},
distance measuring equipment (DME) and radar.49

The Chicago Convention, 1944,50 establishes
51

the International Civil Aviation Organization. In
4
- .
49 Encyclopaedia Britannica, s.v, "Navigation", (1968).
50 ICAO Doc, 7300, signed at Chicago on December 7,
1944, “Convention on International Civil
Aviation".
51

For a detailed study of the Chicago Conference, see:
"Proceedings of the International Civil Aviation
Conference", Chicago, 1944, U.S. Dept. of State
Publication 2820, (Washington: 1948). For a
detailed study of the background leadihg to
the Chicago. Convention see, Miller, Air Diplo-
macy: The Chicago Civil Aviation Conference of
1944 in Andlo American Wartime relations and

ost-war Elannin?, Ph.D. Dissertation, Yale

University

g
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the preamble states that one of the goals for which )
that Convention was convened was that "International
Civil aviation may be developed in a safe and orderly

52

manner...". .

) Thus the development of Air Navigation is
related to the aid given to promote safe and orderly
operation, a matter considered in certain articles and

annexes of the Chicago Convention ;53

Civil Aviation needs proper air navigation
facilities and article 28 of the Chicago Convention,
194454 makes it obligatory on each member state to pro-
vide in its territory, airports, radio services, meteor-.
logical services and other air navigation facilities to

facilitate international air navigation.55
L

Seabrooke, Air Law, University of London Press,
(London: 1964), p. 108.

52

53 Dr, Edward Warner referred to the &mportance of air

naVLgatlon facilities by statihgi. "There would
be no Air “Transportation without radio stations
at short intervals along the route, maintaining
constant communications with the ‘atrcraft; or
without weather observers and forecasts keeping
up a steady flow of reports) or without centrale
ized traffic control to permit a pilot to fly
for hour after hour through the densest clouds
or fog, free from fear of collision". - cited
by Pandya, Joint Support arrangements for Air
Navigation Facilities in International Civil

. Aviation, LL.M. Thesis, McGill University,
(Montreal: 1961), p. 13.

54 Article 28 Chicago Convention, concerning “Air navi-

gation Facilities and standard systems". We
shall discuss further the obligations impqsed
ot under Article 28,

The other air navigation facilities mentioned  are:
markings, signals, lighting, maps and charts.

.
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Article 28 correlates to ICAO's view on the
importance -of the matter. For this reason Chicago
finds a way of helping those states which do not already
have adequate fﬁcilities, determining means "by whjch
the situation may be remedied;. Detailed provisions of
these means are found in Chapter XV of the Chicago Con-
vention, which as the title suggests, "Airports and
other Air Navigation Facilities", deals with the above
mentioned matter of prov1d1ng air navigation facilities
and services.56

Chapter xv57 provides for a procedure,where-

by states which are not in a position to fulfill their
international obligations of providing proper air navi-
gation or services,s8 may request financial and techni-
cal assistance from ICAO. During the Chicago Conference
it was pointed out that,

", ..without such provisions, interna-

tional air transportation might be

hampered by a lack of airports in

strategically located states that were

either unwilling or unable to provide
adequate facilities." 59

Article 69, Chicago'Conventiom refers to the
improvement of air navigation facilities and states that
they should be adequate for the safe, regular,efficient

56 Cyr, "Facilities for International Civil Aviation',
XVII U.S. Dept. of State Bulletin, (July, 1947),
p. 170.

57 'Chapter XV, Chicaga ConVentlon, Artlcle 68 to 76,
inclusive. .

58 ' See obligations imposed by Article 28, Chicagg Con-
vention. .

59 ! )

Bin Cheng, The Law of Internatlonal Air Transport,
Stevens, (London: 1962), P, 7.

w0
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<T) " and economical operation of international air servi-
"ces.®0 The council is authorized to consult with

those‘'states affected by inadequate facilities, and to
determine a method of improviﬁg them. 1If the state
fails to provide the necessary air navigation facilities:
the Council may agree to provide for all or a portion
of the costs for installipq the necessaryfacilities.61

Article 44 of Chicago Convention, in'describing
3 the aims and objectives of ICAO, mentions that it shall

encourage t evelopment of airways, airports, and air
navigation fagilities for international civil aviation.

P

62

The most important legislation -function per-
formed by ICAO consists in the'fogmulation and adoption
of International Standards and ﬁecommended Practices
(SARPS?3and this is proyidea by Article 37 of Chicago
Convention. This article also encompasses the area of

o Air Navigation }E‘acilities.64 ICAO has the task, to-
gether with contracting states; of obtaining a high de-
gree of unifo;hity in requlations, standards, procedures
and organization, in order to facilitatc and improve air

60 The powers of the Council under Article 69 are

limited to those of consultation and recommen=-
dations. It has no power to compel a state
to carry out its recommendations.

61 article 70, chicago Convention.

62 Pandya, Joint Support Arrangements, (1961), p. 30.

63 Buergenthal, Law-making.in the International Civil .

: Aviation Organization, Syracuse University Press,

(New York: 1969), p. 58.

Article 37 of éhicago Convention refers to the fol-
lowing air navigatlon facilities: communications

‘:) ' systems and air navigation aids, 1ncludlng ground'

marking; airports and landing areas; air traffic
" control; meteorological information; aerOnauti~
cal maps and charts. .

Lt B deca o SolMber o E et Yon  waa e < s Dt
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1
Under the terms of the Chicago Convention each
state undertakes to provide air navigation facilities
and services iﬁ its own térritory. Some services and
facilities must also be provided in regionsof undeter-
mined sovereignty and on the high seas, where no onpe
nation can be responsible for this task. In addition

\

navigation aids are not only complex, but also costly,
and sometimes states cannot afford either to operate

them or do not have the labour force or experts to handle
them.66 In ICAO's first Assembly a ﬁEEolutioﬁ was taken,
by which a Committee, composed of Council membérs, would
67 The Committee on Joint Support

study these problems.
68 in mat-

of Air Navigation Services assists the Council

65 Sheffy, "The Air Navigation Commission‘of the Inter-
national Civil Aviation Organization", 25 JALC
(1958), p. 428.

66 Iceland and Greenland are not normal stopping points
for transatlantic flights, but their location
plays an important role in the information and
services for flights along their routes. For
example flight planning in the area requires
reliable weather information; requirements of
air traffic control and meteoroclogical services
give rise to the need for fixed telecommunica-
tions services with aircraft in flight; LORAN

‘. Stations are also necessary in the area. The
majority of the aircraft using the sérvices are
non-Icelandic or' Danish, so it would be an un-
reasonable burden to place on the two countries
their operations and costs. The result is a
joing financing arrangement providing the funds.

. ICAO, Memorandum on ICAO, Public Information
Office of ICAO, (Montreal: July, 1975), p. 38.

67 . Schenkman, International Civil Aviation Organization,
(Geneve: 1955), p. 184.

68 Buergenthal, Law-making in ICAO, (1969), p. 10.
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ters related to technical an§ financial demands for

aintaining the infrae-
69

the purposé of providing and

structure of international civil aviation.

Article 15 of Chicago\Convention establishes
that all airports and air navigalion facilities avail-
able for public use by the nationdl aircraft of a con-
tracting state, must also be made Available, under uni-
form conditions (including charges)\to the aircraft of
all other contracting states.70 . -

Related to Article 15 ¢of thd4 Chicago Conven-
tion, Article 68 of that same conventidn determines
that every contracting state reserves the right to

designate airports to be used for internmtional ser-

71 Each state can ‘dictate the conditions of util-
but these

ithout dis-

vices.
ization of its air navigation facilities,
conditions will be applicable equally and
tinction to alrcraft of all contracting stidtes,as well

as to their own aircraft.72'

69 ICAO now has 3 agreements on Joint Finanding:
Greenland and The Faroes, Iceland an{ the
North Atlantic Ocean Stations. ICAO} Doc. 9085,
p- 74. 4 ) Y

70 Article 15, Chicago Convention applies thelprinciple
of non-discrimination. Other article} follow-
ing this principle include: Article 7j}(Cabo-
tage); Article 9(b) (Prohibited Areas}; Article
11 (applicability of air regulations) fand Art-
icle 35(b) (Cargo restrictions). Shawgross and
Beaumont, On Air Law, Butterworths, (Ipndon:
1966) , p. 213.

1 Riese et Lacour, Précis de Droit Aérien, LiRrairie
Générale de Droit et Jurisprudence, (P
1951), p. 136. '

72

use of aerodromes and air navigation fagilities
must have the same tariffs for forecign gnd na-
tional aircraft.

-
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As previously mentioned, Article 37 of Chicago

.gives to ICAO the power to adopt international standards

and recommended practices.73 For convenience, these are
designated as annexes to the Convention, five of which
are related to the study of air navigation facilities:

l1-Annex 3. Meteorology: incorporates. standard and recom-
mended' practices governing the obligations of contracting
states and relating to the exchange of meteorological in-

" formation between ground stations and air-ground communi-

74

‘ cations.

2-Annex 4. Aeronautical Charts: deals with their stand-
ardigation; for use in International Civil Aviation. The

_main purpose of Annex 4 is to ensure that Charts published

by the contractlng states are produced in a standardized
75 .
3-Annex 5. Refers to dimensional units to be used in
air-ground communications, and looks at -the reduction in

the variety of dimensional systems to be recognized for

73 Standard: "any specification for physical character-

istics, configuration, material, performance,

. personnel, or Erocedure, the uniform applica-
tion.of which is recognized as necessary for
the safety or regularity of International air
navigation and, to which member states will con-
form in accordance with the Convention; in the «
event of 1mp0531b111ty of compliance, notifica-
tion to the Council is compulsory under Article
38 of the Convention. The definition of "re-
commended practice" will follow the same word-
ing, except that it will change "necessary" for
"de81rab1e" and "will conform" for "will endea-
vouf to conform". (emphasis added). ICAO Doc:

4 %411, Assembly Résolution Al-31 (Al- P/45),

1947)6 ’

Schenkman, Internaticnal Civil Aviation Organization,
(1955), P‘ 260-261.

Wijesinha, Legal Status of the Annexes to the Chicago
Convention, LL.M. Thesis, McGill University,

{Montreal: 1960), p. 138.

f

74

75

5
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76

4~-Annex 10. Deals with aeronautical telecommunicatjions

and 'the standardization of communication systems and

radio in navigation aids.

77

' 5~Annex 14. BAerodromes. Its analysis shall be done

later on in this work.

ICAO to.give financial and technical aid in those areas

78

Chapter XV, Chicago Convention determines
79

where air navigation facilities or services are not ade-

quate_ for a safe, efficient, regular and economic opera-
tion of international air services. ‘The lst Assembly of

ICAO, .which met in Montreal in 1947, established a gen-~
eral policy regarding the joint support of Air Navigation

Services, following the rules of Chapter XV.

80 - ’

Annex .1 of this general policy described that

& T ‘o N N .
which was to be considered, inter alia, as air navigation
facilities and services:

(1) Aerodromes and Ground aids to“N;vigation,
(2) Ai; Traffic Control Service,

(3) Meteorological Service,

(4) Search and Rescue Service,

-

(5) Telecommunlcatlons and radlo—alds to Air g

Navigatlon.81 . ' s

76

- 77

78

79

80
81

Schenkman, International Civil Aviation Organizatlon,
(1955), p. 260-261.

Ibid.
See Chapter 2f$"Def1n1tion of Aerodromes .and Related
Concepts". .

The areas which Chapter XV refers to are: those of
- undetermined sovereignty; on the high seas; and’
in the territories of such states which are not
undertaking the provision of required facilities.

Joint Support Policy, Res. Al-65,

ICAO Doc. 4411, Al, P/45, (3/6/47), p. 72.

[
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Later on, while ICAO was studying tne subject

of charges “for-inkernational route Air Navigation Facil-

itieég“decided to expand the list of air navigation fac-

ilities mentioned in the lst Assembly. A report from’

the Air Transport Committee in May 1956 gave the follow-

ing list of facilities and services: ‘ '

(1) Communication Facilities,
(2) Navigation Aids,

Y, (3) Air Traffic Services,
(4) Meteorological Services,
(5) Emergency Landing Grounds,
(6) Seéarcl and Rescue Services,

(7) Miscellaneous Services.,e2 r

\' a .
During the RoutelFacilities Charges Conference,

held in Montreal (1958), the Report of the Air Transport
83

Committee was. found acceptable

In our study of Air Navigation Facilities, we
shall follow the explanatiohs rendereq by the A.T.C. Re-
port, since it gives a.thorough explanatlonjof what the.
facilities and services are, and their role in air naVL-
gation. S )

s | The Statement by the Council to contracting
states on Route Pacility Charges, indicastes which facil-
ities and services should be regarded as routé air navi- -

gation facilities and services for charsging purposes.84

82 1cao poc.. 7684, c/891 assey, po1.

83 Some changes were only made in the explanatory noteg.
ICAO Doc. 7874, RFC/1-1, (Montreal: +1958), p. 5.

84 ' .

ICAO Doc. 7941-C/913, (10-12/58), p. 2.

e
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For our study, the 1ist of items is also applicable,

' since it includes facilities and services provided for

. the safety and efficiency of 1nternat10na1 air naV1gatlon.

As we shall see, the list does not include’ irports be-

cadse of the fact'that the list was made for\ the purwvose
of charges.-fAccording ‘to the rules and princdiples of
the Chicago Convention, airports are includ

naV1gation facilities in the present study.

. The follow1ng are the air navigation facili-
ties and sérvices con51dered by the .statement of the .
Counc11 1) Communication Facilities: These cover those
facilities for safety and regularity of en route flight
including both air/ground communications and ground to
ground communications when those are used directly or
indirectly in connéction with preparation for or con-
duct of a fllght,a6

ground radio and visual aids to navigation en route.

2) Navigation ‘aids: include all
87

<
3) Air Traffic services: covers air trafficiservices

a

.. and flight-information services, as distinct from the

services provided for- approach and aerodrome control,
4) Meﬁeorological services: those allocated to CiVll‘
including meteorological observation atations,

and meteOrological senvices to air crews provided at

B8

airports. 5) Emergency landing grounds: any provided®

F

. Qcean weather ships are included in the meteorologi—
) cal serv;ces. .

o]

ey

[%4

o

a

85 The CQuncil Report refers also to facilities and ser-

vices provided at airports. Chapter XV of Chicago
, _ Convention mentions airports also.

86 Communications used for approach or acrodrome con-

W trxol are excluded. .

87 The difference between en route facilities and ser-
-vices, and those facilities and services at air-

, ports shall be distinguished later on. Infra P.28.

.88




. ily on the contracting states.

. 89

. - ~26- 0
eSpecxally for 1nternat10nal civil av1at10n as a re-
quirement in a Regional Plan. 6) Search and Rescue
Services: any permanent esﬁabllshment of equlpment,and
7) Miscel-
laneous Services: any permanent éstablishment of equip-

personnel for Search and Rescue purposes.

ment and personnel maintained- for the purposes of pro—

viding aerOnautlcal charts and lnformatlon serv1ces.
b

The precedent to the Chicago Convention was
’the Paris Conwention relatlng to the Regulation of Aer-
ial Navigation, held in Paris in 1919. 89
followed the signing of the Armlstlce.
iated Powers reached a qu1ck agreement on\internatlonal

¥

Allied and Asscc—

aerial regulations to be adopted, so as- to include them
in the Peace Treaty,'and thus, deflne ‘the limits of
future German aerlal act1vxties and the prxvxléges which
°A111ed aviators were to enjoy when flylng over German

territory. 20 ' A

The Paris Convention recodnized that the org-
anization of adir navigation facilities dependgd'primaq—
Paris Convention also
" appreciated the importance which air navigation facili~-

Article 35 of the Convention and annexes

ties have.
, 91

"B, "F" and "G" regulated this subjeat.

. ‘\ '
International -Convention. for Air ﬂ@v1qat10n, 13th
October, 1919 ‘ Y

t

'%9‘ WQodhouse, Textbook of Aerial Laws, F. Stokes, (New
York: 1920), p. 13.

Paris Convention set down in great detail in 1ts

annexes to the Convention, the regulations,

¢ standards and practices .in respect to which
international uniformity was thought désirable.

91

%, - " Annexes had the same binding force as the Con-

vention itself. Latchford, "Comparison of the
Chicago Convention with -the Paris ‘and Habana

Conventlons", XII, u. s Dept. of StateABulletin,'

(1945), p. 419-

The Conventlon,

1~

=
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Annex "D" regulated lights and signals;
Annex "F" referred to International aeronautical maps

and ground markings; Annex "G" ruled the collection and

dissemination of Meteorological Informatipn.92

Article 35 of ‘Paris Convention corresponds to

g

Article 28 of Chicago, and states that:

- "The High:Contracting Parties under-.
' take as far as they are respectively
concerned to cooperate as far as pos-

sible in international measures con-
cerning...meteorological information,

maps, ‘'ground information and wireless

telegraphy and stations." 93
o The Panamerican Convention for Air Navigation,
signed in Havana, 1928,94 follows a similar idea regard-

ing air navigation facilities as the one taken by the

Paris Convention. This Convention was signed as a-re-
sult of the refusal of United Sgates - and some South

American Republlcs to become parties to the Paris Copven- ©

tlon.95

%
Article 31 of Havana must be related to Arti-

cle 35 of*Paris Convention, and consequently to Article

28 of Chicago. It provides:

92 Annex G set down very detailed stipulations on the
subject, some 35 printed pages. Warner, ."The
International Cqonvention for Air Navigation
and the Pan Amerlcan Convention for Air Navi=-
gation: A Comparative and critical analysis",

3 A.L.R., (1932), p. 293.
. 2§ i
93 Le Goff, Manuel de Droit Aérien, Dalloz, (Paris:
1954), p. 387.

24 Havana Convention, 20th February, 1928 on Coﬁmér-

cial Aviation. ¢ .

K a

" 95

Only sixteen states ratified the Havana Conventlon.
Johnson, Rights in Air Space, The Unlver51ty
Press, (Manchester. 1965), p. 36. -

- »
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"Phe contracting state obligate them-
selves ' insofar as possible to cooper-
ate in inter-american measures, rela-
tive to...meteorological information,
aeronautical charts, signals and radio
telegraphy in air navigation." 96
Clearly, between Paris and Havana there are no major
\ Al
differences, with the exception that 'Paris regulates
the subject in detail in its annexes, wh ile Havana only

in its Article 31. 97

-

The nalysis of the Paris, Havana and Chicago
Convention allows us to define Air Naéigation Facilities,
and to make a distinction between airport and en route
facilities.

The distinction between facilities and services

at airports and en route shall be based upon the use the

I8 Airport facilities are those used .

service will have.
when the aircraft is on the ground, or in connection with
a landing or take-off. En route facilities or services

are those outside the airport, used durlng the flight of

an aircraft. 29

6 Warner, "Convention for Air Navigation", 3 ALR,

The Paris Convention has 7 annexes (A to G inclusjve)
which contain technical rules and regulatioris
,designed to give effect to the Convention.

No annexes are provided in Havana, so the Art-
icles are more detailed and elaborated in order
"to fill that gap. ©Latchford, "Hivana Conven-
tion on Commercial Aviation", 2 JAL, (1931},

p. 209. -

Jaworski | "International- route air nav1gatlon facili-
ties, and services. ~Its financial aspects from
a Canadian pOlnt of view", 26 JALC, (1959),

“p. 137. '

29 There will be instances when ¢he same facility or
serv1ce can-be. c0n51dered as both an airport
and a route activity. ' An example of,this would
be when traffic-control calls an aircraft to
land and gives 1nformat10n to another alnCraft
-on the ground.

97

98
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ICAO gives the following definition of route
air navigation facilities and services:
"Pacilities and services provided for

the safety and efficiency of air navi-
gation along the route." 100

/

From what has been said, and taking into
account the mentioned distinction between airport and
en route air navigation faciliites and services, we sub-
mit the following broad défintion: Air Navigation Facili-
ties and services are those provided for the safety and
efficiency of air navigation along the route and at air-
ports.

The nature of: air navigation facilities can
be ascertained analyzing them through four elements:
1) The complimentary character air navigation facilities
have with respect to the air envikonment: The facilities

- are considered to be indispensable accesories to the aero-

101

nautical activity, and together with the airspace,

.they form®the scope in which the aeronautical activity

102 :
takes place. Y~

2) .The function of service air navigation facilities have
for air navigation. This function is established by the
faut that air navigation facilities are & complax of in-
stallaticns and @ervices, which from the surface, sea

and even airspace, serve a%d-COOperate in’a permanent way
with air navigation and air operations. Air traffic could

not take place in an efficient manner without adequate

air navigation facilities, and this function could' well’
be the qualifying element of infrastructure.

-

100 yca0 poc. 7684-C/891, (May, 1956), -p..1. .

101 Videla Escalada, 1 Derecho BReronauwtico, Victor P.
de Zavalia, (Buenos Aires: 1969), p. 267.

102 ‘ ‘

Ambrosini, Instituciones de Derecho - de la Aviacion,
*  De Palma, - (Buenos Aires: 1949),°p. XXVIII.

A}
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3) The public nature of the purpose and organization
of air 3avigation faeglities. There has always been

.publlc interest in air navxgatlon facilities, especially

because, through these facilities, statces are able to
demongtrate their sovereignty, power and control over
the national airspace.103 The facilities are useful as
physical support structures for the different functions
the state exercises. Through air navigation facilities
the state gontrols and renders the public service en-

trusted to the State Administrat?ﬁE“ngncies.104

The constant-intervention of State Adminis}ra—
tive Agencies in air navigation facilities is justified
by the essential factor of alr safety, which also has
a general interest value,

The state plays an active role in planning air
navigation facilities, distributing aerodromes and flight
protection sefvices, coordinating these elements, and -
even in certain occasions assuming their menagement.
The'state supervises the air navigation facilities sy-
stem, but private operators ere allowed to operate devi-
ces and services of that system.105
4) There are enumerative. criteria of cdevices and services
which form the air nevigation facilities.. The criteria
to be followed ‘should be the one prOV;ded by ICAO and
the ‘Chicago Convention. One must make a distinction be-

tween installations and seyrvices. Aerodromes106 and .

o

103 Charller, 2 Droit Aerien, Centre D'enseignement

supérieur Aeri&n,.(Paris: 1955), p. 29.

104 Gay de Montella, Principios de Derecho Aeronau%ico,

De Palma, {Buenos Aires: 1950)', p. 218,

105 This .same’ publlc interest for air .safety orlginatee

limitations to property in favour of air navi-
gation and its facilities. The subject shall
be dlscussed later. 1Infra Chapter 9, p. 115.

The different kinds of aerodromes' compose the in-
- stallations. de Juglart, Traité elementaire.de

Droit Aerien , L.G.D.J., (Paris: 1952), p. 110.

-
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navigation éids form the iﬂstaliations. Services to be p

considered are communication, meteorology, air traffic

control and search and‘rescuc.%07

The organization, administration and control
of air navigation facilities is undertaken-as a whole,
Still there will be times when it shall be difficult to

~ : .

make a distinction between the service and the installa-

tion legally, especially since ordinarily the installa-
tions areé the instruments of the aeronautical service.

Some of the doctrine included among air navi-
gation facilities services such as customs, police, post
office, sanitation, information, and tourist booths.
However, these services{hﬂgxydays, are no longer accepted

108

as-part of air navigatio acilities.  The explana-

.tion for excluding them, is that besidef the fact that
'they are not properly agronautic services, their direct R

objective is not air navigation safety.log

1)

107
Lemoine,, Traité de. Droit Aerien, Sirey,Q(Paris.
1947) 7 p. IL7. ,
108 L,
Cobo Cayon, Manual de Dereohc Aéreo, L. Lucros,
(Bogota* 1966), p. 336. CGay de Montella,
Principios de Derecho Aeronautico, De Palma,
(Buenos Aires. 1950), p. 218, .
109

Air nav1gation facilities are also considered as.
a joint enterprise.between alrways and aero-
. dromes, but without indicating in which way
"airways can be-considére¥ as devices or ser-
* vices. Cartou,. Le Droit Aerien, Presses Uni-
versitaires, (Paris: 1962}, p. 64. ..

~
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The concept of air navigatﬁon facilities is; |
largely absent from Latin American texts,110A even

though all of them have regulated to a greater or legser
110B

&

) The laws of Argentina and Paraguay group the

degree aerodromes and flight protection Eervxces.

rules regarding air navigation fac11it1es under "Ground
Organization". Chapter I, Title I1I, of the Argentinian
Aeronautical Air Codcg111 refers to Aerodromes. Paraguay's
Aeronautical Code112
gation Facilities - Chapter I "Aerodromes" and Chapter

II "Installations and Services for air to Air Navigation®.

refers ' in. two chapters to Air Navi-

113

1104 The U.S. Federal Aviation Act of 1958 defines "Air

Navigation Facility" as "“any facility used in

' available for use in, or designed for use, in
aid of air navigation, including landing area
lights, any apparatus or equipment for dissem-
inating weather information, for signaling, .
for radio-directional finder, or for radio or
other electrical communication, and any other
structure or mechanism having a 51milar purpose
for guiding or controlling flight in’the air .
or the landing and take-off of airgraft. The
definition is found in Sec. 101(8). It is our,
belief that Latin American laws should define
the fagilities for administrative and prnotical
reasons.

1108 The subject of limitations to property, i.e. those

which benefit air navigation and its facilities
ig regulated by a small number of Latin Ameri-
can texts.

Codigo Aeronautico de la Nacion. Law 17.285, 17th -
May, 1967, (hereinafteér’ cited as Argentina’'s WY
Aeronautical Code). Zamora, Codigo Aeronautico,
Zavalia, (Buenos Aires: 1969), p. 22.

111

§
112 Adopted by law 469 of September 30, 1957 (hereinafter
cited as Rerohautical code). N

Title IV of the Aeronautical Code. Bayitch, "The
Aviation Code of Paraguay: A Comparative Study",
3 Inter American lLaw Review, (196l1), p. 239.

-~ 113
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Brazil and\quta Rica are the only two "laws
giving a definition of \Air Navigation Facilities. o
Brazil's Air Code114 provides in its Article 43 the

-

following:

"Air Navigation facilities shall be
deemed all aerodromes, buildings,
installations, areas and services
designed to facilitate and make safe
air navigation, expressly including
those of air traffic, telecommunica-
tions, meteorology, and coordination

of search and rescue, as well as

radio or vismal aid installations. 115 }

Article 142 of Costa Rica's Civil Aviation
Law defines Air Navigation Facilities as: )

"Any facility used, or which may be
used or is designated to be used as
aid to Air Navigation, including landing
fields, lights, apparatus or equip=
ment to receive and give weather infor-
mation, signals, 'radio orientation, radio
or electric communications and any other
structure or mMéchanism for similar pur-
poses to guide or control flight, take

. offs or landings of aircraft." 116

. El Salvador's civil aviation law, even thaugh
it does not define air navigation facilities, it clas-
sifies in Article 77 which services are of aid to air
navigation Article 77 and giving indirectly<a good def-
inition of them: )

\ .

114 Codigo Bra;)leiro do Ar. Deeree-Laﬁ 32. 18th Nov-
ember, 1966 (hereinafter cited as Air Code).

115 The former Brazilian Air Code (June 8, 1938 as
‘ amended to 1947) in its Article 38, was much
¥ . less explicit and instead of using the term
"air navigation facilities", used "ground
. units". Valle, Comentarios ao Novo Codigo
Yo Brasileiro do Ar, Coelho Branco, (Rio de
116 - Janeiro: 1967), p. 86.

Law on Civil Aviation. - Decree Law 762 of Oct. 18,
© . 1949, (hereinafter cited as Costa Rica's law
“on Civil Aviation). .

[}
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. "Services of aid to air navigation

shall be those of traffic control, avia-
tion radio communications, meteorological
information, services of day and night
beacons and any others necessary to as-
sure gafety and regularity of air navi-
gation." 117 »

Section B. Characteristics

In order to characterize Air Navigation Facil-
ities, definitions-and concepts are needed. The most
relevant qualities of air navigation facilities are the
following:

1) The complexity of air navigation facilities: the  na~
ture of the organization, and als¢ the great number of
services which integrate the facilities determine this
characterist;c.118 Economical, financial, technical and
legal factors of growing complexity are involved with
the operation and the establishment of the facilities.
The services and facilities rendered are by themselves
intricate; today more than ever, good administration,
is essential because of the large number of people and

resources involved in their operation.

119

117 pecree No. 2011, Law on Civil Aviation of December
20, 1955 (hereinafter cited as El Salvador 8
. 1aw on Civil Avxation) .

118 Mirabel, the new Montreal airport is an example of
the complexity of which we are &peaking: the
area of the airport comprises 138 square miles.
850,000 cubic yards of concrete went into
the paving of the runways, taxiways and air-
craft aprons and hundreds of specialists at
three levels of government, as well as dozens

" of consultants from universities and the pri- -
vate sector co-operated in the development of
: the airport. The final phase of Mirabel will
c ' be completed 50 years from now.
113 Rodruiguez Jurado, reoria v Practica del Derecho
o 2 , Ce Palma, (Buenos Aires: 1963), -
p. 1lis, .

e
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2) The elements integrated into Air Navigation Facili-
ties do not themselves constitute’ the main féctor in aerqd-~
nautical activity, but definitely are an important auxil-
iary, almost irreplaceable in modern aviation, and there~
fore comprise one of the basic pillars of air environ=

ment. 120

3) Internationality of Air Navigation Facilities: One of
the Air Law Characteristics in its Internaticenal Charac-
ter,‘.l21 This character is applicable te Air Navigation
Facilities, and the Internationality is a manifestation
of the need to create air safety without border consid-
erations. Internationality has been achieved, and the
following thee principles prove this fact:

I - Obligation of States to look for a stan-
dardized minimum degree in airport installations;lzz
11 - Duty of States to open their airports to
International Air traffic under certain conditions;1%3

IIT - Recogni®fion of ICAO's right to exercise an
intervention and to give assistance to State's in this

matter. 124

120 | .
Rodriguez Jurado, Derecho Aeronautico, (1963), p. 1l15.

121
. For a further and detailed analysis of the Interna-
tional Character Qf Air Law, see, Matte, Traité
de Droit Aerien - Aeronautique, Pedone, (Paris:
1963), p. 39-40.
122 ‘ . .
See Articles 28 and 37 Chicago Convention and Annex
14 (Aerodromes).
123 '
See Articles 10, 15 and 68-Chicago Convention.
124

Cartou, Droit Aerien, Presses UniverSLtaires, (Péris:
19635, p. 204.
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4) The air navigation facility service has a public

interest character, already discéised in’ this chapter.125

'5) Air navigation facilitfes=are a permanent and global

126 The service, arises as a consequence of the

127

service.
public interest attributed to the facilities.

0125 We refer the gnalysis of this characteristic to
what has already been said in the Chapter.
126 ‘Allessandri, "L'infnastruqture aerienne", 16 Revue
Aeronautique Internationale, (1935), .p.
, 127 certain authors, such as Hamilton and Delascio, : .
* : perceive Air Navigation Facilities in relation

! to the aircraft flight time. It is our under-
‘standing that Aix Navigation facilities support
“alr navigation, long before departure. and even .

for a while after aircraft landing. .
!
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CHAPTER 2. DEFINITION OF AERODROMES AND RELATED CONCEPTS

Section A. Definition of Acrodroncs

Annex 14 of the Chicago Convention defines Aero-
drome as: ‘

"A defined area or land or water (includ-

¢ ing any buildings, installations anrd equip-
ment) intended to be used either wholly or
in part for the arrival, departure, and
movement of aircraft." 128

P

5 This definition is found throughout ICAO docu-
12

"ments. Some legislation follows very closely the ICAO

3

130

definition, but adds the so-called legislative element.13o

Thgee elements which outline the aerodrome de-
finition are: o J

1) Technique
]
2) Eunction
3) Legislation. .

1) Technical element: Refers to the requirements of the
art of navigation in order that a surface can be used for
manoeuvres, take-off and landing of aircraft.131 Most

128 Annex 14. Internatlonal Standards and Recommended
Practices "Aerodromes“, 6th Edition, (Sept-

ember, 1971), pardgraph I 1.
129

es 2, 3, 4, 6/I, 6/11, 11 and 17. Also in PANS
(Procedures for Air Navigation Services) -of
Méteorology and Rules of the Air and Air Traf-
fic ServiCes.“

-

a

The 1eqislative element w111 ,be subject of a study_
later in this_work. Infra P. .

™~ % \"»..;

Tapia Salinas, Manual de Derecho Aeronamtico '
-, Bosch, (Barcelona: 1944), p. 71. Gay de Mon-
tella, Principios Perecho Aeronautlco (1950) ,
@ p. 217. :

131

The aerodrome definition is also provxded in Annex—',.

——




O

Fy

b

~ ? v
Latin American legislation recognize this element in’

their texts,
.do not give a definition of aerodrome in their laws. .
This is thé case in the laws of Argentina, Bolivia, El -

132°the exception being those States which

Salvador, llonduras and Nicaragua. - e

%

Arthie 5 of Cuba's Regulat,ion‘vp‘rovides:3'3°3

""Aerodrome shall mean an area or

space on land prévipusly-marked out,
identified and intended for the

take off and landihg of terrestrial -
aircraft."

132

133

.

Regulation(on Civil Aviation. (Cuba, 1928).

«

The Latin American texts recognizing the Technical

element are the following: Article 5, Cuba,
Regulation on Civil Aviation, Decree 548 of
April 21, 1928 (hereinafter cited as Cuba's

. Regulation on Civil Aviation); Article 34, Chile,

Air Navigation, Decree with force of law, No.
221 of May 15, 1931 (hereinafter cited as Chile's
Air Navigation Decree Law); Article 4, Ecuador,
Law of Air Traffic, Jan. 4, 1960 (hereinafter
cited as Ecuador's Air Traffic Law); Article

78, Guatemala, Civil Aviation Law of Oct. 28,
1948 (hereinafter cited as Guatemala's Civil
Aviation Law); Article 44 of Bragil's Air Code;
Article 48, Calombia, Law on Civil Aviation,

Law B9 of May 26, 1938 (hereinafter cited as
Colombia's law on Civil Aviation); Article 88,
Dominican Republic, Civil Aviation Law, No. 505,
Nov. 22, 1969 (hereinafter cited as Dominican
Republic Civil Aviation Law); Article 40, Pan-
ama, Regulation'on Civil Aviation, Decree-law
No. 19 of August 8, 1963 (hereinafter cited as
Panama's Regulation on Civil Aviation); Article
50 Paraguay, Aeronautical Code, Law 469 of

Sept. 30, 1957 (hereinafter cited as Paraguay's
Aeronautical Code); Article 40, Uruguay, Code

of Aeronautical Law, Decree-law 10.288, Dec. 3,
1942 (hereinafter cited as Uruguay's Code of
Aeronautical Law); Article 46, Peru, Civil Aero-
‘nautics Law, No. 15.720, 1llth Dec, 1965 (herein-
after cited as, Peru's Civil Aeronautics Law).

Q 4

o
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Article 34 of Chile's Deéree law states:

"An aerodrome is defined as any
area on land.or water especially
equipped for 'the parking, take-off
or landlng of ‘afrcraft." 135

¥

Article 78 of Guatemala's Law states:l36
» § - , A h

"An aerodrome shall be deemed any
place on land, water, lake or rlver,”
intended for the departure, arrival,
parking and control of aircraft." 137 . C ‘

In those, legal texts where there is no aero-

drome definition, the doctrxnal elaboratlon will be of s
vztal importance, since the concept of aerodrome will.

vary substantially depending upon whether or not the s e
legislator accepts one - or more the defining elements.

»

under our consideration.

2) Functional element'\fequlres that the aerodrome must K

be destined specifically to serve as a basé for air oper- o

atlons«l38 The fact that a surface can be naturally

capable of departures, manoeuvres or arri%éls of aircraft
is not lufficiant to dcfine an aexrodrome,’ ninco any sur-
face that is long. enough or smooth endugh could fulfill
this requirement. ° -

., .
N
A
n :# 14 . .
> =l v
W *

134, Air Navigation Decree—law (Chiié, 1931),
2 : 135_ Hamilton, Manual de Derecho Aéreo, Jurfdxca, {San-
‘:,. ) ' tlago, 1960) 2 p- 265t . R ¢ !
X \ L e . . . , .
¥ | 136 Civil aviation Law (Guatemala, 1948). Ty ‘
ﬁ; 137 Martinez-Sobral, Derecho Aeronautlca, San Antonlo,
s i " (Guatemala: I988), p. 40. ; .
YT 138 ) R

Gay de Montella, Pr1n01plos de Derecho Aeronautlco,
(1950), p. 217.. .

-
*»
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© Among the Latin American legislations only RN

ten texts consider this conclusive element,. using words ) .

such - as

“uséé"142

"destined", 139

. 3§ .
or “suitable"

143

"equipped",

140

"1ntendé3"

141

to express in 6ne way or

another the exclusive use of the respective’ zones or w

" areas for the manoeuérlng of aircraft.,

i ; Artlcle 44 of Brale's Cade states:l44
. A ’
, - *"Aerodrome is ahy area of land,
water or. flogating destined for g
- arrivals, departures and manoeu- : o
. vres of aircraft." 145 s -
)j Article 4 of Ecuador's Air Traffic.law states:146
D“An’éirporqnéhall be deemedfaﬁy
place on land or water which is .
equipped for the take off, 1andlng
or, parking of aircraft," ~ ‘
| " 135 Goaigo Brasileiro do Ar, ‘Article 44 (Brazil, 1966),
. vt Civil Aviation law-Articlec 88 (Dominican Re-
public, 1969).,
140 Air Navigation ﬁocfeo law, Article 34 (Chile, 1931)
é- Law of Air Traffic, Article 4 (Ecuador, 1960) .
141 Civil Av1ation law, Article 78. (Guatemala, 1948);
) Civil Aeronautics law, Article 46 (Peru, 1965);
o Regulation on Civil Aviatlon Article 5 {(Cuba,
- 1928); Aeronautical Code, Article 50, (Paraguay,
1957); Code of Aeronaut;cal law, Artlcle 40,
(Uruguay, 1942y,
142 Requlation on Civil Aviation, Article 40 (Panama,
, ‘ 1963). o " o
. 143" pawon civil Aviation, Article 43 (Colombia, 1938).
‘:i “ ~ ’ », . % “ ' .' '
§ . ‘ . 144 Codigo. Brasileiro do Ar, (Brazil, 1966).
Lt G ¢ N
% C) . 15 vaile, codigo Brasileiro do Ar, (1967), p. 86, ~
o, . ’ vl

(146

Law of Air Traffrc (Ecuador, 1960} .

P . .
[ e . e g
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Article 48 of Colombia's law provides::147

"An aerodrome shall be deemed any
location on land or water suitable
for the landing and, take~off of air-
craft." 148

Article 50 of Paraguay's” Code provides:149

T

o "An aerddrome shall be a defined
area of land or water intended wholly
or partially for the landing, park-
ing or take-off of aircraft." 150

N .

2

Article 40 of Panama's Regulation states:lsl o

g

"An aerodrome shall be deemed to be
‘any defined area on land-or water in- -
cluding all of its buildings and equip- .
ment, used entirely or partially for
, ‘i} the arrival, departure, and movement
' of aircraft."

’

The laws of Costa Rica, Mexico and Venezuela

~

invite serious criticism due to the insufficiency of

their legal definitions.l52

147 Law on Civil Aviation (Colombia, 1938).
148 Cobo Cayon, Derecho Aereo, (1966), p. 342,
149 Aeronautical Code (Paraguay, 1957).
150 Fuster, Manual de Derecho Aeronautico, El’ Arte, =
J (Asuncion: 1958), p. 145. ,
n lél, ulatlon on Civil Aviation (Panama, 1963)- ) .
a ‘éw1§2 Article 142 a) Costa Rica, Law on Ccivil Aylatlon, )
-9 Decree-law 762 of Oct. 18, 1949 (hereinafter -

C- . "cited as Costa Rica's law on Civil Aviation); ,
N (j) : ArtIcle 327, Book Four o the law.of General .
: Means of Communic¢ation, Deétree ammending it,’ -
' _ . May 11, 1950 (hereinafter’cited as Mexico's -
x L : law of General Means of Conmmications); Artdcle
L & ' - > . 33, Venezuela Givil Aviation law, pr1b?21,
» . . 1955 (hereinafter c1ted as Venezuela's C&V11
‘ " Aviation law)

1




d

@

-42-

Article 327 of Mexico's -law of General Means

of Communications defines a civil aerodrome as:

*...any defined area of land or
water which is suitable for the
taking off, landing and movement
of civil aircraft." 153

Venezuela also gives the definition of a civil aerodrome,
whille Costa Rica only uses the airport definition, based-
‘on the ICAO definition of aferodrome.ls4

3) The legislative element' also called "admlnlstratlve"
referring to the procedure that characterlzes it. It
consists of the authorization given by the Stq{ilfor the

~§hout
that authorization something essential would be miss-
:Lng.ls5 This element,‘called "aerodrome authorization",
1s in the form of an administrative resolution,which

/ 1dent1f1es, 51tuates, classifies and authorizes certain

functionlng of the aerodrome, considering that

manoeuvres, take- offs'aﬁd landings ‘'on a determined sur~
face.; The 1mportance of this authorization can be seen
by the fact that a great majorlty of Latin American texts,

%k with only two exceptlons,ls6 contain the authorization,
. 14
although a different wordihg is useﬁ.¥57 .

-

7

'&1

153 /Diaz, Ensayo sobre Navegacion Aérea, Unpublished

Thesis, UNAM, (Mexico: 1950), .p.. 77.
154 Tolle, Air Law in lLatin America, LL.M. Thesis, <
McGill University, (Montreal:<1960), P~ 197,
“ppendlx 29, p. 131. !

[:]
155 Chauveau, Droit Aérien, Lib. Technlques, (Paris:
1851), p. 378. .
1 : . -
156 The exceptions are the laws of Bolivia-and Mexico.
- 157 *

Later on in the work more shall be dlsbussed about

i @& authorization. . 7 .

[ h ° g "
K k1 1 . . ' N ) /
3 s .
- . " -
, » : \
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We have already discussed the ICAO definition
of Aerodrome. The eipression "aerodrome” is a generic
denomination' Lhat identifies every airfield, i.e., all
surfaces destined for the landing and departure of air-
craft. The word "surface" comprises both land and waterls8
(including lakes and rivers), fit for such air operations.
All Latin American laws that define aerodrome accept
159 ne exception is Cuba's regulation,
which refers to "an area or space on land...".160 |
It is interesting to note that Article’ 44 of
Brazil, already mentioned, makes reference to floating
surfaces among aerodromes, thus an aircraft carrier would

£it into this definition.l61

The generic char;cter of the aerodrome allows
us to consider all surfaces destined for such a commission,
whether or not they have complementﬁry installa’tions.162
The fact that an airfield has installations or other
units for the purpose of obtaining greater saféty in air
éperations, is the most accepted criterion in ‘defining
the term "airport", in both international i:extsl63 and
doctrine and constitutes. a type of the genre "aerodrome":

Tt ‘ #

1?8 A good definition of "landing field" is submitted by
Costa Rica's Civil Aviation Law (1949), which
in its Article 142 1) states that it is "a
maritime, river or terrestrial arda suitable

‘ for landing’ of aircraft."” .

159 See, Supra, footnote 152.

160 . pegulation on civil aviation, Article 5 (Cuba, 1928). |

161 cobo Cayon, Perecho Aéreo, (1966), p. 338. |

.162 Rodruiguez Jurado, Derecho Aeronautico} (1963), p. lle6.

163 . ' : -

ICAO, Annex 14, "Aerodromes".

-

.
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e 3) Alternate aerodromes.

-4 4~

7 I

'In Honduras the 1aw164

between the words "aerddrome" and "airport", nor does it

does not distinguish

define them. This case is an exception in Latin Ameri-

ca.165

Section QE\ Related Concepts

We shall now consider three special concepts
of aerodromes:
1) Water aerodromes; -
2) Emergency aerod;omes;
1) Water Aeradromes: These aerodromes originate in the
diverse physical nature of their areas. Legally, this
particular type of aerodrome does not create any import-

ant impact, and the law accords it very little import-

-

164 Honduras, -Civil Aviation Law, March 14, 1950, as
ﬁ@ended by Decree No. 146, 1957, (hetreinafter-
cited as Honduras Civil Aviation Law).

165

The term "airport” is used in the following arti-
cles: 94 (no monopoly in“the use of airports),
220 (liability of the carrler is stated as in-
cluding the time while the aircraft is in an
airport) and 39 (use of authorized airport).
The term "aerodrome" is used by the following
articles: 89 (operator required to inform
which aerddrome he intends to use), 275 (fine
on Captain who lands in other than authorized
aerodromes) and 49 (notice if a non-authori-
zed aerodrome is used by foreign aircraft).
Tolle, "Direito Aeronautico no Honduras"

5 Boletin ITA, '(1962), p. 5. ,

1 ’ '
. . %
.
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ance.166 In Latin America no regulation about them

seems to. exist.167

2) Emergency Ag;odromés: These are land spaces specifi-
cally chosen for their suitability for emergency land-
ings. They are SLtuated along routes used by scheduled
air services, and.are erther natural aerodromes, or are

i built for that purpose. The need for, and construction

h of, these aerodromes is directly proportionate to aero-
nautié progress. Consequently, there are less ‘emergency R

aercdromes nowadays.1.68

* Among Latin American legislations only Uruguay
mentions Emerganay A-r@dtomuh, -tutﬂgg in its Article 43
that they shall be- “...landlng fields or water surfaces

for occasional use by any aircraft. w170

lﬁgﬂ +

i

166 ICAO's position on the matter shows'how,thé impdrt-

ance of Water Aerodromes has diminished. 'The
« lst edition of Annex 14 (1951) had clear ref-
erences to these aerodromes in Part II, Chapter
¥ ’ 3 (Reference Codés for Aerodrome Characteris- Y
tics), Part III, Chapter 2 (Physxcal Charac- »
teristics of Aerodromes), Part V (Obstruction
Clearing and Marking) and Pakt VI, Chapter 3,
(visual Ground- Aids). The 6th Edition of 2
Annex 14 (1971) has no referencos at all about ’
Water Aerodromes.- )

vidédla Escalada, 1 Derecho Aeronautico, (1969),
p. 413; Rodruiguez Jurado, Derecho Aeronautico,
(1963), p. 116..

le Goff, Manuel de Droit Aerien, Droit Public, Dalloz,
(Paris. 1354), p. 354; Gay de Montella, Princi=~ -
pios de Derecho Aeronautico, (1950), p. 218; g
Tapla Salinas, Derecho Aeronautlco, (1944),
p. 73. ‘ .

/
Code of Aeronautical Law (Uruguay, 1942).«

Tolle, "Direito Aeronautico no Uruguay", 3 Boletin
177, (1966), p. 32.

eI T
‘. s
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3) The alternate aerodrome: is defined by ICAO's Lexicon;71

as: PEE

"an aerodrome specified in the flight
plan to which a flight may procecd

when it becomes ihadvisable to land

at the aerodrome®of intended landing." 172

The alternate aerodrome is an ordinary aerodrome, de~
fined as such due to a technicality. ,This is the rea-
son why we consider it a related concept. The idea of
an alternate aerodrome is not found in Latin American

texts. , ’ &
. , ) \

]

171 1cKo Lexidon. Doc. 9110, Vol. II, Définition A94.17
(1974) . : |

.

172 The term is found in Annexes 2, 6/I and 11 and in the

- ' PANS of Rules of the Air and Air Traffic Services.
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CHAPTER 3. AERODROMES CLASSIFICATION g
y, . .

3

Section A. Generalities . y

Y

In order to facilitate regulation problems such,
as the creation, management and operdtion of aerodromes, ﬁbﬂ
all legislatlon has tried to establish a classification.
Unfortunately the criteria used are numerous and some-

times irreconcilable‘.173

We have decided tb6 concentrate on two legal
classifications of great importance. The first one dis-
,,//’/#“”Eiﬁgﬁlgﬁés between givil and mllltary aerodromes, while *
the second analyﬁis the most important of all classifi-
cations for civil .aviation, that of public and private
aerodromes. Other less important classifications will \

also be discussed.

t)' . P ]

t

Section B. Civil and Military Aerodromeés

4

As a consequence of the potential of aviation
for use in both peace and war there has always been the
distinction. between civil and military aerodromes.174

1) However, the digtinction'is hot made in the legislation
" of Argentina, Bolivia, Colombia, Cuba, Ecuador, Paraguay,
Peru and Uruguay.

———T
o

'2) A second group of texté restricts regulation to givil
aerodromes thereby implicitly recognizing the distinction
between civil and military aerodromes. ‘That is the case

173

. {
Cuinchard, "Le probleme de la Classification des coe
Aerodromesﬁ, 12 RFDA, (1958), p. 2.
174 Videla Escalada, 1 Derecho Aeronautico, (1969), p. 413.
v * i - \ o

B
e, S ol



o 48
4 <
i : =\
in El Sdalvador, Honduras, Mexico, Nicaragua, Panama an

Venezuela.17sl

Article 83 of El Salvador's 1aw,176 Chapter X~

"Aerodromes", congidering the subject of classification

states the following:

"Civil aerodromes and airports shall

be classified as national, municipal

and private, in accordance with their S
legal ownership. Pertinent regulations
shall classify the aerodromes and .

define technical conditions and re-
quirements for each class."

The laws of Nicaragua and El Salvador follow
this definition very closely and the three of them’ men-
tion military aeﬁpdromes in other articles of their laws.
178

177

Honduras law, in its Article 69, indicates

‘that civil aircraft can land in military aerodromes only
in the case of an emergency or the granting of a special

permi'c.179 )

/.

Law on Civil Aviation, Article 83" (E1 Salvador,
1955); Civil Aviation Law, Article 64 (Hon~-
duras, 1950)) Book Four, Article 327 (Mexico,
1950); ‘Article 59, Nicaragua, Civil Aviation
Code, Decree 176, Nov. 22, 1956 (hereinafter
cited as Nicaraqua's Code); Regulation on Civil
Aviation, Article 41 (Panama, 1963); Civil
Aviation Law, Article 33, (Venezuela, 1955).

Law on Civil Aviation (El Salvador, 1955).

Law on Civil Aviation, Article 83 (E1 Salvador,
1955); Civil Aviation Law, Article 69 (Hondur-
as, 1950); Civil Aviation Code, Article 64,

*  (Nicaragua , 1956). \és ‘ :
178 ivil Aviation Law (Honduris, 1950). '
179 :

¢ : Pino, Nociones Basicas de Derecho Aéred y sobre
‘ la legislacion Aeronautica de Honduras, U.N.A.H,
(Tegucigalpa, 1974), p. 151.

175

176
177

%
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3) A third legislative group is exemplified by the laws
of Brazil, Chile, Dominican Republic and %osta Rica.
They explicitly mention the category of military aero-

dromes, either in contrast to that of civil acrodromes
181

180
or to public and private aerodromes.

Article 45 of Brazil's Code classifies aero-
dromes as civil and military. Civil aerédromes‘are those
used for civil aircraft and military aerodromes those for’
military aircraft. It is a strict classification, al-
though somewhat tempered by allowing civil aerodromes to

be used by military aircraft and vice»versa.LBz

Article 34, paragraph 2 of Chile's law provides:
"Aerodromes are divided into military, public and pri- .
vate."83 A similar position is followed by the laws of

Dominican Republic and Costa Rica.

In principle a military aerodrome is not open

to public use. In relation to civil aerodromes there are

distinct differences, not only in the status of the people
involved with the military aerodrome, but also in the
special legal regime of its services. The characteristic
of a militar§ aerodrome is its objective of national de-
faense, being under the control of the Air Force. A mili=-
tary aerodrome, due to its very specific nature, will

keep its militéry characteristics without deviation.184

180
181

Air Code, Article 45 (Brazil, 1966).

Air Navigation Law, Article 34 (Chile, 1931); Civil
Aviation Law, Article 89 (Dominican Republic,
1969); Law on Civil Aviation, Article 49 (Costa
Rica, 1949). &“ - .

Valle, Codigo Brasileiro do Ar, (1967), p. 87.
Air Navigation Law (Chile, 1931).

Hamilton, Derecho Aéreo, (1960), p. 266.
4 ‘ . .

182
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‘Article 91 of Dominican Republic's law defines
military aerodromes merely "as thosé destined for the ex-
clusive use of the Armed Forces of the Republic”. 185
There is only one other law, Article 45 of Brazil's Air
Code, which defines the military aerodrome. ‘It is that

"aerodrome assigned for military -aircraft use, but which|
can also be used by civil aircraft. Civil aerodromes are
assigned for the use of Civil Aircraft, but can also be
used by military aircraft. That provision means that

in the final analysis civil aerodromes can be.sonsidered-

as military aerodromes.186 3

For the general interests of civil aviation,
the clear wordlng of Article 91 of Dominican Republic's

law is preferable.187

The gquestion of preference is not merely aca-
demic but of great importance due to the danger involved
in the militarization of public aerodromes, which can hap-
pen easily if there is no distinction belween civil and
military aerodromes. Another concurrent danger is the
possibility that é civil or military aerodrome could be
confused with a mixed-type aerodrome.

© Mixed~type aeérodromes are those open to the
public, but which also have some elements belonging to
| the Air Forces stationed on it. Guatemala is the only

Latin American country whose legislation refers to the
88 |
\

mixed-type aerodrome.

185 Civil Aviation Law (Dom;nican Republic, 19699).
186 air code, (Brazil, 1966). - .

187 ‘Civil Aviation Law, (Dominican Republic, 1969)...
188

Juarez, El Derecho Afrec Guatemalteco en el Derecho
Internacional, Edit. del Ejercito,.U. San car-
los, (Guatemala, 1957), p. 119. ,
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Article 84 of Guatemala's law states:

"In mixed aerodromes, that is, those ,

open to public service but which may } -

have é¢lements belonging to the Air

Force located on them, the zones of

influence of the military and civil

authorities shall be specified so s
. that a conflict of authority, con-

trary to good organization, will be

avoided." 189

The law of Guatemala creates a problem, since it
puts civil and military aircraft iﬁ the same airfield.
This could have been avoided, by determining special pre-
cincts, beside the aerodrome, for the exclusive use of
the Armed Forces. Thus the organic unity and the public

character, founded in the liberty of air manoeuvres would

not have been 1ost.190

Section C. Public and Private Aerodromes

The classification of Aerodromes in private and
public is the classification that has the greatest im-

pprtance»from the legal point of vieh.;gl

Co Although nowhere in the. Chicago Convention is
the classification mentioned, Article 15 provides that
each contracting State shall accord the aircraft of other

183 Civil Aviation Law, (Guatemala, 1948).
[ 4

190 VidelaaEgpaléda, 1 perecho Aexronautico, (1969), p. 413.

»

ki) 7 . ) .

ig 191 Rodriguez Jurado, Derecho Aeronautico, (1963), p. 1ll7.;»
e Videla Escalada, Derecho Aeronautico, (1969),° ‘
ey ' p. 414; Lena Paz, Compendio de Derecho Aeronau-

T tico, Endeba, (Bucnos Aires: 1970), p. 88,

gz
5y

ez

< ! ) ‘ ‘
- v . *




52~
contracting States the same treatment as accorded its
own aircraft, q&? erning charges and facilities, in con-

nec¢tion with the’ use of Publlc alrports.192

The Paris Convention of 1919 and the Havana

the basis of Chicago's Article 15. They also refer to
non-discrimination in open aerodromes between national

and foreign aircraft, and the payment of charges.193

It is interesting to note that while Paris was
drafted practically all a&drodromes were under national
control. The situation in United States in the period
of 1920 was different, since a great number of the aero-
dromes were commercial, owned and operated by companies,
alsp’operating'aifcraft. The idea that airports can be
developed and operated on commercial grounds came under

Qﬁa r;gognltlon in both Paris and Havana that States had

to assume the obligation to oversee charges imposed at

privately owned flelds.194

From Article 15 of Chicago one recognizes a
distinction between public and private aerodromes. All
Latin American legislation, with the sole exception of
¢ " Bolivia, recognize this distinction. The analysis of

! public and private aerodromes leads us to distinguish
[ four categorles.

. .
Convention of 1928 have similar provisions, and they are

the subject of charges and non-discrimination. There was

?

Ee 1) Those texts that accept the distinction explicitly are

Argentina, Bragzil, Chile, Colombia, Cuba, Dominican

- 192
the Paris and Havana Conventions", Vol. XII,

- U.8. Dept. of State Bulletin, No. 298, lMarch,
T ’ ’ 1945), p. 412.

(:) ‘ 193 Article 24, Paris Conventlon' Articles 23 and 24
. Havana Convention. Mandl, "Les aerodromes",
2 _RGDA, (1933), p. 52.

194 Warner, "Conventlon for air nav1gat10n“,&3 ALR.,
§ - (1932), p. 277. T

Latchford, "Compaxgson of the Chicago Convention with.
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'Republic, Guatemala, Mexico, Panama, Paraguay, Uruguay

‘and Venezuela.195 N ‘ .

. ' Argentina's Code in its‘Article 25 provides
that:196 .~ ' B .

o

"Aerodromes are public or private.
Public aerodromes are those destined
for public use; all the others are
- private. 'The c¢ondition of being
owner of the immovable does pot
qualify an aérodrome as public or
“ private." 197 .

Article 34 of Chlle s law specifies in its

‘third paragraph: 198

. "public aerodromes are those construc- )
ted by the State, the municipalities or : -
individuals, and placed at the disposal : : . |
of the public for air navigation, and Thy ﬂ
. private aerodromes are those constructed
for their personal use." 199

]
; 195 Air Code, Article 46 (Brazil, 1966); Civil Aviation - |
' .Law, Article €9 (Dominican Republic,}69); Air /
Navigation Law, Article- 34 (Chile, 1931); Book -,
. Four, Article 327 (Mexico, 1950); Regulation . .
. , L . “on Civil Aviation, Articles 41-47 (Panama, 1963); .
. o Civil Aviation Law, Article 33 (Venezuela, 1955);
7, : C Regulation on Civil Aviation, Article 50 (Cuba,
: R 1928); Law on Civil Aviation, Article 51 (Colo-

. , mbia, 193€); Aeronautical Code, Article 51

. (Paraguay, 1957); Civil Aviation Law, Articles ‘ -
. 81 and 82 (Guatemala, 1948); Code of Aeronauti-
“._ cal Law, Article 41 (Uruguay, 1942); Aeronauti-

o

. - cal Code, Article 25 (Argentina, 1967). ‘
. 196 Aeronautical.Code (Argentina, 1967). . , ?Q':. .
97 '

Lena Paz, Codigo Aeronautico de la Nacioh,~AB%leJQr
Perrot, (Buenos Aires: 19V1), p. 61. :

Air Navigation Law (Chile, 1931).
Hamilton, Deraecho Aé&reo, (1960), p. 265.

-

. 198
199
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'l
il Artlcle 51 of the Aeronaut1ca1 dee of Para~- \ b
guay prdVLdes. "Accordlng to the Service- offered aero- 1'
, dromes may be publlc or prlvate "200 i *
2) In the laws, of Peru and Ecuador, the cla651flcat10n is.
B deryved from an interpretatlon.zo} ) 'f K ¢

r's

S r Artlcle 11 of the. law of Alr Traffic of Ecuador
in Lts paragraph three states.: U"In partlcular c1rcumstanr

.\"

s ces pnlvate axrports may be deelared works of. publlc use."zoz
30 Costa Rica's Art;cle 49 9rov1des that ,', .ot '
.B oo w .. o ' 14 ,"' ’ ‘ \,’ R B
¢ . ' . )
~;' oo ""Natlonal and Munlcmpai a&xpofts‘ ) ot
- shall be opep to public. -servicy 4in - 1o \
accordance with the_respectlve regula- 1 °

tions, except when, ‘théy” are ‘declared
to be in tempdrary and -excYusive' use .
for military servig LiKewigse, pri- | - . 0
vate airports shall be placedat the o
e disposal of publlc ser¥ices” if the 2
' general interest so reguires, and their - . ;o ’
A ‘construction and operation shall then b
’ be subject to the same regulations, ’
inspection and management, as national
or municipal airportsg." '203 R 7

el

200 Fuster, Derecho Aeronaufice, (1958), p- 146; = LT
. 201 .

Law of Air Trafflc, Artlcle 11 (Ecuador, 1960);
Civil Aeronautics Law, Article 94 (Peru, 1965).

202 Agreement No. 07 of the Ministry of Public Works

mentions the following adrodromes: military, J
particular, customs, open and closed. The {
., classification is deduced. from the use glven o
to such denominatipns by the Regulation.
Carrera, El1 Derecho Aeronautico, Su presente ;
'y futuro en la legislacion Ecuatoriana, Anales .
Universidad de Guayaquil, (Guayaquil: 1958);

p. 83. - o

203 civil Aviation Law, (Costa Rica; 1949). ' ;

L

‘
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A

Clearly there is sufficient basis for accept-

» -‘!"‘

ing the distinction between public and private aerodrome,
even though the text is confusing in its reference to
three types of aerodromes, according to the service per-

formed: public, military and private- (the latter one if .

it is read in reldtion to Article 51).204 . "

4) The texts of Nlcaragua, El salvador and Hondura5205

recognize the distinction between publlc and private aero-

dromes, but they tarnish it by determinlng that all civil

aerodromes are open to the public serv1ce.20€ 3

Article 60 of Nicaragpa's Civil Aviation Code
-

provides: )

\,

*All civil aerodromes of the country
are gpen to public service in accord- -
ance with the specification of each
category and at rates approved by the

T 4 Ministry of Aviation."

204 Article Sl/states that onI§\ sta Ricans are g&Ven
franchises for the estab ent of private

alrports. Tolle, Air Law in Latin America,
‘Appendix . (1960Q), p. 29. '

205 In Article 12 of Honduras: Regulations, the classifi-
cation is more clear, establishing that publlc
aerodromes are those that have been authorized

4 to operate a public service of aircraft by a

government authprization. Private aerodromes

are those built by natural persops or corpora-
tions exclusively for their own needs. Pinop,

Derecho Aéreo, (1974). p. 151.

“Law on Civil Aviation, Article 84 (El1 Salvador, 1955):
¢Civil Aviation Law, Article 65 (Honduras, 1950);
civil Aviation Code, Article 60 (Nlcaragqa,
1956). .

“

206

Fe
-
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Even tﬁough ﬁhere is a genera{ agreement on the’
importance of the distinction between public.and private
aerodromes, there is none regardiné*thg criteria which-in-
fluences it. There exists two bosit;ons, or basic .

currents, in legislation and in doctrine.207

1) The first position adopts‘as a distinction factor, the
legal situation of the owner or operator creating the

aerodrome.208 This tend%nc? is not found in Latin Ameriéa.

~ 2) The second position takes into aqcéunt for. classifica-
tion. the aerodromelp, purpose of public service.zo9 A
private aerodrome is one that is not available to any -
user of aircraft. 'this position recognizes the interest
and character of th’holder, thus when it 13 the state,

the rules of administrative law apply.210 . T

It points out that both state and private aero-
dromes can be for public or private use; the choice of
classification, however, should reflect the nature of aero-

drome Operation.211
5 1

In Latin America the position of classifying the

SN

aerodrome according to*its destination for public service

iil?pcountered in the laws of Argentina, Brazil, Dominican
¢ -

*

; 207» Rodrigﬁ%z Jurédo, Derecho Aeronautico, (1963) ﬁ; 117; g
’ . Videla Escalada, 1 Derecho Aeronautico, (1969},
P. 414; Charlier, 2 Droit Rerien, (1955), p. 8; v
_ Lemoine, Droit Aerien, (1947), p. 119; Chauveau, '
- Droit Aerien, (1951), p. '380; Guinchard, "Clas~
sification des Aerodromes", 12 RFDA, (1958),
\ ‘ p- 1717. * . ) .
208 . . - ‘
n Le Goff, Droit Aérien, (1954), p. 360.
y 209 Hamilton, Derecho Aéreo, (1960), p. 266. i v !
0210 Videla Escalada, 1 Derecho Aeronautico, (1969), p. 414..
211 ) '

Chauveau, Droit Aérien, (1951), p. 380. K
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' Republic¢, Guatemala, Mex1co, Paraguay and Venezuela.212

Articles 81 and 82 of Guatemala s Civil Avia-
tion Law clearly indicate this pOSltlon. Article 81 pro-
"vides: E \\

"Aerodromes are divided into:
a) those in service of the State:
b) those in public service;
c) those in private service." 213

., Article 82 defines each type of aerodrome of
this dlassifidation:

"Aerodromes of the State are those’
which -are owned by it and for the
exclusive use of its aircraft; public
service aerodromes are those open to -
the free access of aerial traffic
and they may be owned by the State .
or-private persons, and in the ldtter A
‘ ‘case they may be authorized for corp- -
orations or individual- enterprises.
*Private aerodromes may be authorized
only for Guatemalans or national
legal entities.”

(¥

Al
%

. "y -
. " Article 327 of Mexico's. law of Ceneral Means
of Communications gives a clear view of this position in
. its 2nd paragraph214 "Civ1l aeroaromeg shall be divided

into aerodromes for public service.and aerodromes for

+
a ¢ : @

] - . , .
212 . peronautical Code, Article 25 (Argen{ina,.i967); Air
Code, Article 46 (Brazil, 1966); Civil aviation
law, Articles 89-91 (Dominican Republlc, .1969) ;
Aeronautical Code’, Article 51 (Paraguay, 1957);
- Civil Aviation Law, Artlcle 33 (Venezuela, 1955); -
Civil Aviation Law, Articles 81 and 82 (Guate-

mala, 1948). o
Juarez, Deregho A8reo Guatemalteco, (1957), p- '119.

. 213
- 214

RS :Guinchard, "Classification des Aerodromes" 12 RFDA,

- (1958) . P- 3.
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private service.“215

'

The laws of several other states use similar

eclectic criteria, and adopt the same positions as those::

already mentioned; those states are Colowbia,; Costa Rica,
Cuba, Chile, Panama and Uruguay.

Artlcle 41 of Uruguay s Code of Aeronautical

Law applies its classxflcation of aerodromes according to

whether or not they are destined to public use:216

"Aerodromes shall be considered public

when they belong to the State, to
Municipalities, Aviation Societies

or individuals if they have been- opened

to public service and may be used by

any aircraft, They shall be consid-’

ered private when they belong to the

State, Municipalities, Aviation Soc- | .
ieties or individuals and are inten- . ‘'
ded for their own exclusive use.” ’

Chile's Air Navigation ;aw, in its Afticle<34,
also points out that the 1mportant element for the
classification is the putrpose elther for military use,
or,to serve for air navigation in general, or for the
peraonal use of,those who establish 1t.217 Paragraph 2
classifies aerodromes, and paragraph 3 statés that:

“Publicfgerodromes are those con-~.

stituted by the State, the Munici=~
palities, or individuals and placed-.

215

. _Law on Civil Aviation, Article 52 (Colombia, 1938):
"Law on Civil Aviation, Article 49 '(Costa Rica,
1949); Regulation on Civil Aviation, Article §
(Cuba, 1928); Air Nav1gat10n becree, Article 34
(Chile, 1931); Regqgulation on Civil Aviation,
Articles 41-47 (Panama, 1963); Code of Aeronau-
tical Law, Artlcle 41 (Uruguay, 1942)

216 Tolle,"Direito Aeronautlco no Uruguay®, 3 Boletin-
. - ITA, (1960) ! po 22. ’
217 ’

Hamilton, Derecho Aérco, (1960), p. 266. =

LY
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- ‘ at the disposal of the public for
o air navigation, and private aero-
dromes are' those constructed by
private individuals for their per-
sonal use. "

ot The criteria used in differentiating'the aero-
] ' dromes of Peru and Ecuador is not known because the clas-
218 - .

sification is done implicitly. coy
Finally the laws of El Salvador, Honduras and
Nicaragua make the distinction by declaring all civil aereo-
dromes for public use, without distinguishing between the
nature of the aerodrome owner and the type of operations

¢

performed in the aerodrome.

We understand that public aerodromes must be
in operating candition to receive every aircraft willing’
to use them (following the necessary régulations), since
any distinction of aerodromes compromise in a much more
intense way aviation safety and aeronautical develoﬁment.
Also if public aerodromes have, an international character

they are open to foreign aircraft ‘trdffic, accordlng to the
prlnclple of equalmty of‘treatmemb:.219 c: '

@

o

hi ' However with respect to private aerodrdﬁes, that

’ 'seem to be governed largely by laws resembling Common Law220
" the role of the State is very. important. The State keeps

; ' 'and interest in their ex1stence in order to maintain order

/. and’ national security,’ to coordinate operations with all ,

/ ' i

{ 218 In Ecuador the implicit classification is based upon

I the factor of who is in charge of the aerodrome.
There is a link of dependence, and military aero-

dromes depend from the armed forces; civil aero-

dromes depend from the chief of the airport, and

private aerodromes depend from the civil avia-

tion authority who has jurisdiction in the re-

gion where the airport is located. Carrera,

Derecho Aeronautico, (1958), p. 84.

213 ‘Loustau Ferran, La Aeronave y su ré&gimen juridico,
Instituto Francisco de Vitoria, (Madrid: 1958),

. p. 94.
220 Videla Escalada, 1 Decrecho Aeronautico, (1969), p. 416.
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other airlnavigation facilities and to assure that opera-
tions and installationg meet minimum standards of aero-

<

nautic safety.

tod
- 4

4 ; )

Section D. Other Aerodromes Classifications = |

4

o The only spe01f1c clagsification of aerodrOmes
in ICAO documents is*found in Annex A, Appendix V of the
Final Act of ' the Chicégo Convention. It categorized aero-

dromes accordlng to the dlmensions of the runway and the
221 The three

J capabllity of recelving spec1f1ed aircraft.
clasaes mentioned are the follow;nq:

1) tranSOCeanic
2} .Transcontinental;
3) Interstate.222

Civil Aerodromes:- have also been classified in C '“

a functional way. Although Latin American legislation does

223

not consider this classxflcation, we can mention the

following Civil aerodromes: ) ;

- 1) Comméfclal;
i F) Sport;
. o 3) Technical;

P 4) Scientific.224

N

221 de la Pradelle-Gallay, "La statut des Aerodromes en . .
Droit Frangais", 9 RGA, .(1946), p. 536. ‘
. ~

o . 2%2 International Clvil Aviation Gonference Final Acé

o - ° and. Related Documents, U.S. Government Printing
' Offlce, (Washington‘ 1945), p. 100, - .

s ‘3223 The one reason for this, is that if there is any need
to regulate this type of aerodromes, it can be

done through lnternal regulation.

1

224 Tapia Saliﬂas, Derecho Aeronautico, (1944), p» 74.
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Another distinction attends to the nature of
the air services given from'an airfield and distinguishes
between'long, medium and short distaﬁce’seryices; instruc~
tion; spoft; air tourist; and also fields for rotor crafts
and oblique or vertical iake—offs-iheliports).225 Latin
American texts do not regqulate this classificatiop.either.

Finally two types of qualified aerodromeé must
be mengioned: airports and air éaréo airports. Airports
will be analyzed at a later point.. Air Cargo airports,
of which two examples are Stansted (U.K.f and New Jersiy
(U.S.), will not be considered because they are not found
ip Latin America.’?6:

El

o

; ; |

' 225 .

ﬁ Cartou, Droit Aerien, (1963), p. 214.

) ) ‘
i 226 por more information on the subject see, Le Goff,

5 . "Les Aerodromes on les parties d‘4derodromes

y ' . . specialises pour l'expedition du fret aérien”,

A 19° RFDA, (1965), p. 179.

%5’ - B '
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CHAP%ER 4. AIRPORTS AND. RELATED éONCEPTS

Section AY Dpefinition of Airport

ICAO's Lexicon, (1952) gave the following def-
inition of airport:

"An aerodrome at which the facilities
have, in the opinion of the State auth-
orities, bedn sufficiently developed
to-be of importance to Civil Aviation." 227

0

Annex 4, "Aeronautical Charts", to the Chicago
Convention, first edition (1949), gave the following def- .
inition of airport: '

"Any aerodrome at which facilities

available to the publlc are: provided

for the shelter, serv1c1ng or repair

of aircraft and for receiving or dis-
- charging passengers or cargo."” 228

Today neither of the above definitionsdis'us"ec},zz9

but they certainly influenced many Latin American laws.-

"In Latin American laws today the element, which ﬂetefmines
that an aerodrome can be called an "airport", is the pos-
session,of adequate installations for the various services

¢

required by air navigat10n.230 ‘ E}

227 1cp0 Doc. 7200, Lexicon. lst Edition (1952), p. 12.

228 ICAO,-Annex 4. Aeronautical Chart. Chapter I. Defin-
itions, (1949), p. 11. , "

229 Today ICAO's Lexicon and Annex 4 do not contain the

N definition of airport. See, Amendment- 29 to
Annex 4. Chapter 1, Definitions, p: 5. The
,term "airport" and its definition was deleted.
ICAO Doc. 9110, Lexicon, Vol. II, Definitions.
(1974) does not include the definition of airport.

Tapia Salinas, 'Derecho Aeronautico, (1944), p. 72;
Vid?la Escalada, 1l Derecho Aeronautico, (1969),
p. 410 g

’ '
>

230
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‘ The ICAO pattern has been adopted by the

followlng states in Lat1n~America. Braz11 Colombia, Costa

Rica, Mexico, Guatcmala, Paraquay and Venezuela.231

Article 327 of Muxtco‘szjz Yaw of Ccneral Means |

' of Communications in its paragraph 4 provides:

“An airport shall be any civil aero-
drome for public service having ade-
qguate facilities and installations
for the operation of publlC service
alrcraft." 233

Article 52 of Paraguay's Aeronautical Code is
somewhat more specific and provides in its paragraph 1:

"Any aerodrome equipped with instal-
lations for the shelter or repair of
aircraft, for loadlng and unloading

of passengers, ‘baggage or cargo,. and R
with 'services to aid air nav1gatmpn‘

shall be known as airport or hydro-

port, depending on whether the area is
onland or water." 234

@

231 pir Code, Article 48 (Brazil, 1966); Law on Civil S
Aviation, Article 49 (Colombia, 1938); Law on
Civil Aviation, Article 142 a) (Costa Rica, .
N . 1949); Civil Aviation Law, Article 79 (Guate-
: mala, 1948); Aeronautical Code, Atticle 52
(Paraguay, 1957); Civil Avxatlon Law, Article
33 (Venezuela, 1955).

;. 232 Book Four, Law of General Meané of Communications,

gi‘:'\ . " (1950) . .

v 233, . i . f

R Diaz, Navegacion Aérea, (1950), p. 77. ,

; 234 Fuster, Derecho Aeronautico, (1950), p. 77. ‘ ’ (\
, o . .
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- " Article 49 of Colombia's law on Civil Aviation
uses the term "special services" instead of "installations":

H

"An airport shall be deemed ahy aero-
drome equipped with special services
for the landing, take off, parking
and supplying of aircraft, for the
embarkation and discharge of passen-
gers and for the loading and unload-
ing of goods."” 235

Another group of Latin American legislation does
neither definé the term "airport", nor offers an alterna-
tive concept. These laws are those of Bolivia,236 Hondur-

as,237, Cuba, Ecuador, El Salvador, Nicaragua and Panama.

A third posjition is taken by a group of legis—'
lation which considers the expression "airport" synonimous
with what today is understood as an "internatijonal air-
pdft“. It is followed by the texts of Chlle, Dominican
Republic, Peru and Uruguay.238

235
236

Cobo Cayon, Derecho Aéreo, (1966), p. 343.

The 1939 Air Traffic Regulation of Bolivia, Article
70, determines that an airport is the *aerodrome
that has the installations to give an auxiliary
and necessary service for air navigation or
military activity. Tolle, "Direito Aeronautico
na Bolivia", 1 Boletin ITA, (1959), p. 7.

It has already been 'mentioned the exist ng confusion
in the legislation of Honduras between Aerodrémes
and Airports. See Footnote 165.

Air Navigation Decree, Article 15 (Chile, 1931); Civil

#+ . Aviation Law, Article 88 (Dominican Republic,
1969); Civil Aeronautics Law) Article 46 (Peru,
1965); Code of Aeronautical faw, Article 42 .
(Uruguay, 1942). :

237

238

v
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Article 88, paragraph 2 of Dominican’'s Republic
Civil aviatian law provides:

"An airport is the acrodrome desig-
nated as the entry or leaving point
of the national territory, where the
formalities of custom, .immigration,
health and agriculture quarantine take
place as well as similar procedures."

Article 46 of Peru's Civil Aviation law provides
that those aerodromes that have authorities for control

purposes will be called airports.239

)

The aforementioned legislations determine that
there is no need to make a legal distinction between
aerodrome and airport, if they are only distinguishable
by tgéhnical factors, such as the greater or lesser en- .
dowment of installatiens and services in the airfield.

Argentina has an interesting position having
added another qualifying element to the definition of air-
port, that of "the intensity of air movement". 240 This
added>element is inserted in a more general framework,
because the law already determlnes that the aerodrome

should be bublic in oFder to be qualified as an airport.

Article 26, paragraph 1 of the Aeronautical

Code states: ' . ' w

. "Airports are those public aerodromes
> that have services or intensity of air

- ‘movement which justifies such a denom-

ination. Those public aerodromes or
airports destined for the operation of -
aircraft' coming or going abroad, where
sanitary services, customs, immigration
‘ and others take place, will be called aero-
— dromes or international airports.”

-

2%9 Gildemaister, Elementos de Derecho Aeronautico,
2 Universitario, (Lima: 1964), p. 106.

. 240 Videla Escalada, 1 Dacecho Keronautico,_(1969),

p. 411,

t

¥

@
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( ) ' The two conditions of Article 26, the services
given and its use for international or national flights,
will determine when aerodromes or airports can be con-

sidered intcxfnntional.241

Perhaps, Mticle 26, in its
desire to define correctly what an airport is, enters,
into the administrative and regulatory field. The mat-

ter is guite interesting from a legal point of view.242

~ Like Argentina's Aeronautical Code, the rules

of Brazil, Mexico, Uruguay and Venezuela demand that the

8 airport have the character of a public aerodrome, this

being a very important element. 243

Section B. Internatjonal Airports

The expressions "custom airport", "border air-
port", "international airport", or "Airport for Interna-
0 tional Use"244

dromes or airports destined for aircraft coming or going

have long served to indicate those acro-

abroad, and which carried out the formalities of customs,

; . P . . 245
- police, sanitary and immigration services.

The Paris Convention of 1919 already mentioned
246 Article 15,
which ruled the means of admission to air navigation above

both customs and international airports.

foreign territory, referred to the customs‘airport.247
. B}
241 . ' :
Lena Paz, Codigo Aeronautico, (1971), p. 24.
242

Guinchard, "Classification des ferodromes”, 12 RFDA
{1958) , p. 5.

243 Alr Code, Article 48 (Brazil, 1966); Book Four, Law
of qeneral Means, Article .327 '(Mexico, 1950);
Code of Aerpnautical Law, Article 42 (Uruguay,
1942); Civil Aviation Law, Article 33 (Venez-
uela, 1942).
244 Rodruiguez Jurado, Derecho Aeronautico, (1963), p. 117.
(ﬁ), 245 Videla Escalade, 1 Derecho Aeronautico, (1969), p. 419,
246 Guinchard, “"Classification des Aerodromes", 12 RFDA,
" (1958), p. 4.
247

Roper, La Convention Internationale du 13 Octobre 1919,
Sirey, (paris: 1930}, p. 142.
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248 designated under the name of

Clearly Annex H of Paris
"International aerodrome” the aérodrome where joint cus-
' | 243 Whilé
"Customs Aerodromes" were those aerodromes specially de-
signated by the Customs administration of each contractgm,

ing'State, where aircraft gbiqg abrqad had to depaft,zso

Article 18, paragraph 1 of Havana Convention

provided: .

”

" "Every aircraft engaged in international
traffic which enters /the airspace of

a contracting State .with the intention
of landing in sald state, shall do so

in the corresponding customs aero-
drome..." 251

The Chicago Convention also has a reference to

252 which provides

Customs airport in its Article 10,
that "except in a case where, under the terms of this -
Convention ot a special authorization, aircraft ére pér- )
mitted- o cross the territory of a contractiné State
without landing"; every contracting State may require
aircraft entering and leaving its territory to land at,

or depart from "an airport designated by that State for

248 Annex H, unlike all the other Paris BAnnexes, was not

subject to amendment by simple vote of CINA,

but had to be acted upon by all adherent states,
in the same way as the articles of Paris itself.
249 \ ' ‘

250

Tapia Ealinas, Derecho Aeronautico, (1944), p. 78. -

Zollman, Law of the Air, Bruce Publishing Co., (Wis-
consin: 1927}, p. 189, .

It is important to note that the matter is related to
the freedom of passage. Both Paris and Havanap
took into consideration, above all, the geo-
graphical scope of their Conventions. Warner,
"Conwvention for Air Navigation", 3 ALR, (1932),
p. 262-263. .

It is similar to the third paragraph of Article 15

of Paris. 2 Proceelings of the International
Civil Avi?tion Conference, (TYAY), p. 1382,

251 -

252

»
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the purposes of customs and other examination." All

aircraft are bound to comply with such requirements.zs3

ICAO defines "Internatidnal,Airport" in two

‘annexes: 9 (Facilitation) and 15 (Aeronautical Informa-'

254

tion Services). An International airport is:

“Any alrport de31gnated by the con-
tracting State in whose| terrjitory <
it is situated, as an airportfof

entry and departure for intermnation-
al air traffic, where the formali-
ties incident to customs, immigra-
tion, public hgalth, animal and
plant quarantine and similar pro-
cedures are carried out," 255

.

Through the legislations of Paris and Chicago, |

and Annexes 9 and 15 of Chicago, one can clearly see  that

a major development has occurred. The notion of customs
airport was broadened into a new concept of international

1

airports.

The concept of "international airport" is not
found in the Aeronautical Regulations ?f Bolijia, Costa,
Rica and Cuba. It is only insinuated by the law of Peru,
All other Latin American texts recognize it and regqulate

?

253

254 Rinaldi Baccelli, "International Cooperation for
Airports", Unpublished lecture, McGill Unxver-
sity, (Montreal: 1975%5), p. 6.

255 1ca0 Doc. 9110. Lexicon, Vol. II. Definition 141,

N (1974) , p. 61.

256 "Civil Aeronautics Law, Aryicle,46, (Peru, 1965).

. Shawcross and Beaumont, ‘ Air Law, (1966), b. 205+

256

V4
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it,. follow1ng very close ICAO's déflnlt10n.2§7

I3 L]

Severél states include as a typlcal element

bf an international atrport, its formal manlfesfétxon of

«

the public authority, generally the Exccutive yower. ;

> Article 67, 2nd paragraph of.Brazil's Air Code,
provides that only a gualified authority will give the

This demonéfrates the
258

list of 1nternat10ﬁal airports.
.great power and importance vested in the authorlty

fos Artlcle 88 of E1 Salvador's law on Civil ‘Avia-
tLon, has a,deflnlte and preCLse p031t10n W1th regarﬁs ) B C
o’ the importance of the authority. Under the title
(‘"Internatlonal Alrports" it provides the f0116w1ng. A a i

¥ .

.
: .

; ) .8 5

3

e o "Po have interpatidnal character, ‘an
~ airport must be thus declared by the el
- = executivepower after establlshment "
s - of the re pectlve international ser- -
vices of 1mmlgratlon, customs and
heal#h it must fulfill all techni-
cal reguirements specified in Annex
14 of the Conventlon oh International

S o S
257 Aeronautxcal Code, Article 26 (Argentlna, 1967) ; -
- Afr Code, Article 67 (Brazil, 1966); Law on : K
Tcivil Aviation, Article 65 (Colombla, 1938); . -
Air Navigation Decrée, Article 15 (Chile, 1931);
A #* Civil ;:Aviation Law, Article 97 ‘(Dominican Re-
. .. public, 1969); Law of Air.Traffic, Article 21
1960); law on.Civil Av1ation, Arti-
. . cle 88 (E1l Salvador, 1955); Civil®aviation ‘
., -+ Law, Article 79 (Guatemala, 1948); Civil Avia- ) '
tion Law, Article- 70 ‘(Honduras, 1950); Book o,

. ‘tion Code, Article 65 (Nicaragua, 1956), Regqu~ - . . =
P lation on Civil’Aviation, Article 48 (Panama, :
"N .1963) ;» Aeronautieal. Code, Article 52 (Paraguay,
1957)5 Civid: Avxation Law, Artlcle 35 (Vene~ .
s .. - suela,. 1955).. o Lo .

2§8 ‘Valle, codigo‘Braslleiro do Ar, (1967), p. 116. L
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Article 70 of the Civil Aviation Law of Hondur-

as, expresses a similar idea, using a different wording:
: , o
"An airport shall be international when
it has bheen declared so by the govern-
ment and when it is equipped to pro-
vide international services in accord-
ance with the recommended internation- * ° ) oo
- al rules."’ ’ 4

‘ The laws, of Dominican Republic, Nicar;Lua, Pan-
ama and Venezuela also follow the trend of giving an im-

portant role to the government, due to the significance .

of International Airports.259 ’

260 introduceés the concept

The Argentinian law
that the status of International airport.-can be given to
a simple public aerodrome. This modality has been justi-

fied because of the requirement imposed upon all air;

N A

craft entering or leaving a country, to do so from an

international field.‘261

The Brazilian law presents another particularity
when defining an international airport, as those "airports

destiped for national or foreign aircraft doing scheduled
262 The draft-

& q
ing seems to suggest that the use of theseé airfields is

or non-scheduled international services".

limited‘only for international scheduled and non-scheduled

L - s .
services, even though this ‘was not the intention.263 ‘ \

o

259 Civil Aviation Law, Article 97 (Dominican Republic,

1969); Civil Aviation Code, Article 65 (Nicara-

gua, 1956); Requlation on Civil Aviation, Arti-

cle 48 (Panama, 1963); Civil Aviation Law, : .
Article 35 (Venezuela, 1955).

Reronautical Code Article 26 (Argentina, 1967).
Lena Paz, Codigo Aeronautico, (1971), p. 24.

Air Code, Article 48, paragraph 2, (Brazil, 1966).
yalle, Codigo Brasjleiro do. Ar, (1967), p. 88.

260 -
261
262
263

s

"
s .
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. Section C. Related Concepts with International Airports
7

Floating and multinational airports are related

concepts, in connection with Interhational Airports.

.'Floating airports have only gcademic interest
today, especially since the idea of establishing artifi-
cial floating islands to help the landing on water‘of
aircraft in the middle of the Ocean, has been dropped for

a long whlle.264 . e

Multinational International Airporté aré those
that have a JOlnt management system by two or mote natlons
Tyo examples of Multlnatlonal Airports are those of Basel-
Mulhouse, in the French—Sw1ss border, 'and the Geneve- '
Cointrxin Alrport.265 In Latln America we do nOEIflnd

either type of International airports.

1
«

264 Many wrlters have commented on the subject of float-

ing airports, such as Tapia Salinas, Cobo Cayon
and Gay de Montella. ICAN in 1927 -studies the
matter, and the International Legal Aviatiopn
. Committee did the same"in 1930. Floating Air-
ports are accepted, but they do present certain
interesting juridical problems. A condition is
‘settled in order for them to be allowed to exist
« and it is, that certain provisions must be taken
to protect riparian States. The sovereignty of
s the State owner of these airports would be un- -
' questionable as.long as it does not violate the
freedom of high'seas and does not interfere with
- other nations' rights. Eor further reading on
this matter, see: Cosentini, International Code
foAVlatlon, Rivadeneyra, (Mexico: 1933), p. 76;
Kroell, 1 Traité de Droit International Public
Aerien, Edltlons Internationales, (Paris: 1934},

p. 31. "..

2§5' For further reading see: Archinard, "Une importante

. ’Gonvention Franco-Suisse de Droit International

" Public (amenagement de l'aeroport de geneve-
Cointrin®, 14 ASDA Bulletin, (1952-7), p. 14;
+Ladet, "Statut Juridique, Organisation et fonc-
tionnement®, 140 Revue du SGAC, (1970), p. 37~

44. The whole 1ssue+of this review is dedicated
to the Internat:onal Ajrport Basel-Mulhouse.

by
o
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CHAPTER 5. AERODROME AUTHORIZATION

e e e

Section A. Authorization in General

e ke B

Air law has recognized for a long time that the
et
qualifying element of an aerodrome, whatever be its class
or category, is that of a previous authorlzatlon by the

aeronautical authority. 266

Something essent1al would be
lacking without the authorization. Aerodrome authoriza-
tion should not be confused with those authorizations
glven for material works, or for installations and ser-

vices, contributing for a better airfield in the material

§

and technical scope. 7.

In legal terms the authorization is an adminis- o
trative act that emanates from the aeronautical ‘authority,
and by which a determined surface is recognized as an
aerodrome. It is £dgntified and a location is settled,
according to its geographic coordinates. 1In addition, by
means of legal and statutory classifications, it is cate-
gorized, and certain ai{ operations are authorized to be
held in the aerodrome. The latter will depend upon the
categorization and technical characteristics of the aero-

¢

drome.

The authorikation requirement of every aerodrome
is a positive formulation, which was expressed heretofore
in legal texts as a prohibition to open and operate aero-
dromes without a previouSnauthorizétion. Some Latin Amer- 1
ican Texts still maintain this position, such as those of

Brazil, Chile, Dominican Republic and Panama.267

€

4
266 Rodriguez Jurado, Derecho Aeronautico, (1963), p. 117.
267 Air Code, Article 47 (Brazil, 1966); Air Navigation
Decree, Afrticle 36 (Chile, 1931); Aeronautical
Code, Articles 53-54 (Paraguay, 1957); Civil , g
k?ylgfion Law, Article 93 (Dominicam Republic, N
96 :
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‘ Article 36 of Chile's Air Navigation Decree
with force of law, provides: ‘

"It should be prohibited to establish
or operate aerodromes without authori-
zation of the Aeronautics Board, which
shall determine the standards for
their design’and operation. Such
authorization shall be revoked in case
an aerodrome fails to meet the neces-
sary conditions, or when it fails to ,
observe the regulations." 268 Vo g

!

Article 53 of Paraguay's Aeronautical Code pro-
vides in this matter the following:

"No aerodrome may be constructed, or if
constructed, may not be altered with-

rout advance authorization from the

Board of Civil Aeronautics.” f

Arficle 54 of the dame Code, goes on to provide \
thiat the operation and construction of an aerodrome must
“'be 4n accordance with the requirements prescribed by the

Board of Civil Aeronautics.269 -

y Article 93 of Dominican Republic'’s Civil Avia-
tion law, has a similar .stand on the subject, but the
authorization is only considered with regard to public

. aexrodromes.

{ *
' The requirement of authorization, permit, or
f certification is considered in the majority of the Latin

e

s

269 . p. 146. - e

f 268  pamilton, Derecho Aéreo; (1960), i.}zes:‘ ' 2 )

Fuster, Derecho Aeronautico, (19

e e 'l




American texts.2’0 B

to the authorization requiremc

Ecuador and Peru.271

The Argentinian Aeronautical Code explains the -
authorization requirement, stating th§t it wbuld‘be de-
sirable to have a perfect knowledge of the aerodrome in
cases where it could be used for emergency reasoﬁs. Aﬂso‘
there is an 1mportaﬂt interest in aeronautical charts,

linked to the authorization requ1rement.272

Legal texts in Latin America extend-the author-
ization requirement to the construction ' stage of an aero-

drome 273 i

- . t 3 , H . ]
Article 48 of Peru's Civil Aeronautics Law. pro-
vides: "For the constructlon‘pf Aerodromes’ in Peru, an
authorlzatlon from the Civil Aeronautlcs Board is requir-
ed”.

I N
270 peronautical Code, Article 27 (Argentina, 1967);
Law on Civil Aviation,; Article 61 (Colombia,
1938); Law on .Civil Aviation, Article65 (Costa
- Rica, 1949)s; Regulation on Civil Aviation, Arti-
cle 5 (Cuba, 1928); Law on Civil Aviation, Arti-
cle 12 (El1 Salvador, 1955); Civil Aviation Law,
Artlcle 89 (Guatemala, 1948); Civil Aviation
Law, Article 66 (Honduras, 1950); Book Four,
Law _of General Means of Communications, Arti-
cle 328 (Mexico, 1950); Civil Aviation Code,
Article 61 (Nicaragua, 1956); Regulation on
. Civil 'Aviation, Article 43 (Panama, 1963); Code .
‘ of Aeronautical _Law, Article 44 (Uruguay, 1942);
’ Civil Aviation Law, Article 36 (Venezuela, 1955).

271 The Peruvian Case is interesting. In the Regulation
of Civil Aeronautics of 1964, the eration Bf
aerodromes required an authorlzation (Article-
95). The position has not been maintained by
the 1965 civil Aeronautics Law. ‘f'

»272‘ Lena Paz, Codlgo Aeronautico, (1971), p. 24. }

273 Civil Aeronautics ‘Law (Peru, 1965), Law of Air Traf-
‘ ic (Ecuador, 1960); Law on Civil Aviation (Colo~'"

mbla, 1938}; Aeronautical dbde‘(Par%guay,”12§7).
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, .
The texts of Ecuador and Colombia go even fur-
ther, since they already reduire permits for the project

-

stage. . .

Article of Ecuador's Law on Air Traffic, pro-

~

vides:

o)

"No one may lay out or construct an
alrport or an installation intended
for aviation without the respectlve
authorization from the ‘Mihistry of .-
National Defense, which may not grant
it without the consent .of the general
staff of the Armed Forces." 274

. é’ Article 54 of Colombia's law on-Civil Aviation

- states: .
. , ~
"For the construction of aerodromes,
B and installations for Navigation, -the
following requirements must be ful-
filled:
a) Prior government authorization
for the study and location of the
aerodrome and installations;
b) Presentation of plans and drafts
v for approval and review of the govern-
ment." 275 - :
i

Article 53 of the Aeronautical Code of Paraguay,

has already shown us, that all subsequent modification

of aerodromes requires an authorlzatlon.Z?6

The laws of Brazil and Colombia require besides

the authorlzatlon an Aerodrome Reglster.277 -

i

IS

274
275
276

Carreré, Derecho Aeronéutico,~(1958), p. 83.
Cobo Cayon, Derecho A&reo, (1966), p.359.
Fuster, Derecho Aeronautico, (1958), p. 146.

277 pir code, Article 47 (Brazil, 1966); Law on Civil
- Aviation, Article 50 (Colombia, 1938).
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Article 50 of Coclombia's law on ClVll Aviation
278

" "The government .shall/establish a
National Register of [Aerodromes in
which all Aerodromes or airports a
authorized to function as such,
shall be recorded." 279

,
Article 36 of Chile's Air Navigation Law, and

Artlcle 44 of Uruguay's Code of Aeronautical law. point

" out the essentially temporary nature of derodromes and

consider it a new qualifying element.for authorization.
The authorization for normal functioning is limited to a’
spegific period so that the aerodrome is not compelled to

. maintain indefinitély the legal and technlcal circum-

stances, of the time when a permit was granted.

Article 44 of Uruguay's Code provides:,
"Aerodromes may be declared temporary
~“public, customs, private or emergency -~
aerodromes by the executive power in

accordance with the provisions of
"the respectlve regulations." 280

278  cobo Cayon, Derecho Aéreo, (1966), p. 365.

273 It can be affirmed that the requirements called for
in the laws of Peéru, Ecuador, Colombia, Para-
guay' and Brazil correspond more to requlationms, -
than to'legislative texts. .

. Since the aerodrome characterization is formuléted

according to its various purposes, and,these
purposes can change, the executive power esta-
‘blishes a temporary basis for the ‘different
types of aerodromes. Tolle, "Direito Aeronau~
tico no Uruguay", 3 Boletin ITA, (1960), p. 23.

”

&
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El Salvador's law on Civil Aviation has'a unique

requirement, provided by Article 86. This article stipu-

lates that the operator of the aerodrome shall be a na-

' | g

tional:.

"Only Salvadorean national or legal ;
persons may obtain permits to con-

struct and operate aerodromes in

this Country." 281

i

Section B. Authorization in relation to public and private
aerodromes '

1

The necessary character of authorization is main-

"tained with respect .to public as well as private - nation-

al or international agrodromes."This,is so-because of the
Control the State must exercise to preserve its sovereignty,
to execute its air policy and 'to guard the basic condi-
These three.condition§ take
Since the law

tions of aeronautical safety.
into accoﬁnt the public interest factor.
demands in a peremptoryiaéy the landing or departure from
public or privaté aerodromes, it's logical that through

the authorization instrument, will be able to control the

safety conditions of aerodrome$.282

Because the aerodrome is public, the State mu;i
intervene and autﬁorize them to function. Such a require~
ment is practical since they can be used by any aircraft
and there are very importént interests involved with which,

clearly, the owners may be unfamiliar.

¢ .
. .

281

The nationality requirement seems unnecessary,. since )
the authorization requirement constitutes a suf-
ficient guarantee for any purpose or end.

282 J

Rodriguez Jurado, Derecho Aeronautico, (1963), .

. p. 117, '

v

t
it

N
-
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State intervention -in private aerodromes is
justified, because of the need to control the fulfillment
of the minimal safety requirements in the airfield. The
State must also intervene to set air traffic policy, to
prevent aerodrome use ‘for crimes, such as smugglinq, and

to regulate traffic in relation to other private and pub*
lic aerodromes.2g3 1 :

With all, the power of the administration to
authorize an aerodrome to function or not must not be
exercised arbitrarily, ‘but rather prudently, to serve the

communities interest.

B 2 '
ot .283 Videla Egcalada, 1 Derecho Aeronautlco, (1969), p. 417
L \ & 4 6

, . : N
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CHAPTER 6. TUITION AND ADMINISTRATION OF AERODROMES

Section A. Control

From the authority ggyen to private persons to
open and operate aerodromes, derives the necessity to
. =
give to the state the power of tuition and control of all

“aerodromes. The public interest reqﬁires it, as a legal

protection of safety in air navigation facilities,as a
ba%is for air navigatién. This is why, the state's func-
tion with respect to aerodromeés does not stop in the sim-
ple authorization of the same by an administration act,
but persists throughout the operational life of the air-
field, 284 ‘

LS

The state controls those aerodromes which it
0per;f;s and administers. Aerodromes operated by private
persgns create a different legal relationship; than
that which exists with aerodromes operated by the state;
the legal position of the state aerodromes will be a
simple problem of subordination between administrative

4 il

agencies.

The prinéiple of control of aerodromes, and
particularly of private aerodromes, is recognized by al-_
most all the Latin American texts, with the exception of

’

284 It is convenient to clearly separate the concepts of

technical control by the authority, from those
of administration and economic operation‘of

aerodromes. Delascio, Manual de Derecho de la

, Aviacion, Grafos, (Caracas: 1959), p. 107.

P
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285

Bolivia and Uruguay.

Article 64 of Colombia‘'s law on Civil Aviation

-

provides:

"Aerodrome or airport operators shall
be liable to the government or to
third persons for any violation of
laws or official orders without pre-
judice to'any right of recovery on
their part against the persons com-
mitting such violation."

-

Article 48 of Costa Rica's law on Civil Aviation

provides:

"Airports, whether national, muni-
.cipal or private are subject to of-
ficial inspection...". 286

Article 82 of El Salvador's law on Civil Avia- "
tion under the title "Control of Aerodromes" provides:

- : ]

285 Aéronautical Code, Article 202 (Argentina, 1967);

Air Code, Article 50 (Brazjl, 1966); Law 1964,
Article 19C (Cuba, 1964); Law 16.752, Article
3a) (Chile, 19%0); Civil Aviation taw, Article 18b)
(Dominican Republic, 1969); Law of Air ‘Traffic,
Article 20 (Ecuador, 1960); Civil Aviation Law,
Article 7, NOS (Guatemala, 1948); Civil Avia~
tion Law, Article 63 (Honduras, 1950); Book
Four, Law of General Means of Communications,
Article 327 (Mexico, 1950); Civil Aviation Code,
Article 58 {(Nicaragua, 1956); Aeronautical Code,
Article 54 (Paraguay, 1957); Civil Aeronautics
Law, Article 97 (Peru, 1965)+-Civil Aviation
Law, Article 33 (Venezuela, 1955)) Law on Civil
Avidtion, Article 64 (Colombia, 1938); Law on
Civil Aviation, Article 48 (Costa Rica, 1949); .
Law on Civil Aviation, Article 82 (El Salvador,
1955); Regulations on Civil Aviation, Article
/Jy 47 (Panama, 1963). o
. - )
* Tolle, Air Law in Latin America, Appendix (1960),
" 'p. 29, -

L4

286
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"All Civil Aerodromes and airports.
in the country shall be subject to

» control, inspection and supervision
by the Department of Aviation."

Article 47 of Panama's Regulation on Civil
Aviation, under the title of "Competent Authority" pro-
¢
vides: "
P\-«v - s
' \\\ "A11l civil aerodromes and airports of
the Republic are subject to the control,

inspection and supervision of the Gen-
eral Bureau of Civil Aeronautics."

%

Section B. Operation of Aerodromes

The options among different systems of aero-
drome operations are linked to the economic policies of
States. There has aiways been an interest in the subject
by aviation lawyers, because the opera%ion of aerodromes
has an influence on the aeronautic liability regime. "o
Damages in this field of activity are related to the qual-
ity of the airport operator and local services of air

transit control.

I3

Two relatively new civil aviation laws in Latin
America, those of Cuba and Ecuador, follow system by which
the state undertakes aErodrohe operation.287 Consequently
the operation solely reliés on that particular state’gov-
ernment, - ‘

w
o

. ”%P7 An example&%f the aforementioned system is Law 1160,
a Article le) (Cuba, 1960); Law of Civil Aviation,
' Article 1 (Ecuador, '29th November, 1963).

L
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"Article 1 of Ecuadot's Civil Aviation law pro-
vides: '

"“he control of Civil Aix Navigation’
within E¢uadorian Territory, corres-
ponds to the Government, and also the
construction, operation and mainten—w
ance of aerodromes in the country, .
with its services and installations." 288

. An op9031te system, considered to be liberal,

is followed by the laws of Argentina, Colombia, Dominican
Republic, Paraguay, Uruguay and Venezuela. These states

do not assume a legal obligation to .administer aerodromes.
There exists no legislation regarding aerodrome operation,
and the state's role generally is limited to the technical
control of the construction of the aerodrome.289

290 ,  ,.° :

Colombiatl!s law on Civil Aviation in it's

Artlcge 70 prcvides: .

L. ; L '

", .. (The Government) may also takeé over
,the 'administration and operation of
aerodromes or airports". 91 -

o

o

289 Mapelli Codigos y 1eyes da Aviacion C1v11 de Ibero-
américa, Instituto deYCultura Hispanlca, (Madrid:
, p. 245.
289 The operators liabxlity is also regulated by some
, legislation of the liberal system. , “ o
290 Osbo Cayon, Derecho Aéreo, (1966). ‘
291

See also Artlcles 36 and 37 of Venezuela's Civil Avia-
tion law.: The public utility principle is con-

- ' sidered in Venezuela to be related to the con-

struction of. aerodromes, this being the reason

for the State's. participation. Lares, Prin01Eios :

Generales de Derccho Reronautico Vénezo ano,

Ragon,. {Caracas: 19547, p. 193
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The third system of aerodrome operation rec-
ognized in LatJn America, is called mixed or eclectic. =
It is characterized by the fact that the State legally
assumes, the operation and administration of public acro-
dromes, either directly or by means af a concession. In
texts in which the technique of legislation is less advan-
ced, the State éssumes the operation of the so-called
"national a;rodromes“, which usually coinci@g with the

public ones. ,

The State administers all public aerodromes

directly in Brazil and Costa Rica, although in Brazil

"the administration may be given to private persons through

. 292
a concession.

’ Articgle 53 of Costa Rica'’s law on Civil Avia-

a

tion states: -

'

I

"The Director is entrusted .with the
administration of alkl airports, with

the exception of military and private-

ly owned ones for private service." . -

Chile's Air Navigation law determines that the
State will administer only_ the public aerodromes of gov-
ernment ownership, even though they generally coincide

with all public aerodromés.2’>

T
A different system is used in Mexico and Nic-

aragua, whereby through the designation of the Chief or
Commander of the Airport, the State administers them.

292 Air Code, Article 50 (Brazil, 1966). The concession

is given under certain conditions, such as
compulsory observation of the administrative
and technical’instructions given by the Federal
Authority. Valle, Codigo Brasileiro do Ar,
(1967), p. 91. v u . :

"

293 ,Hamilton, Derecho Aéreo, (1960), p. 268.

_—
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y Article 327, paragraph 7 of Mexico's law of
s

General Means of Communication, provides: * 4

"The Secretariat of Communications
shall exercise authority over all
airports, through the Commander

appdinted for the purpose...". 294

Article 66 of Nicaragua's Civil Aviation Code

points out the following:

"At the domestic civil aerodromes
and airports, the highest authority
insofar as concerns the internal
regulation of the aerodrome or. air-
port, shall be exercised by the Ad-
ministrator or Manager, who shall be
appointed for this purpose by the
Ministry of Aviation. At Interna-
tional Airports the administrator
or Manager shall coordinate the
administrative activities of immi~-
gration, customs, healtfi and Police
Authorities...".

In the laws of El Salvadorx, Guatemala, Hondur-
as' and Panama, the State assumes only the obligation to
adminieter airports owned by the government, and "national

airports" also.295

}

Article 6 of Honduras' Civil Aviation Law states
in its paragraph V, that the General Direction of Civil
Aeronautics will have "...to supervise national and pri~

N

294 Diaz, Navegacion Aérea, (1950), p. 78.

295 Law on Civil Aviation, Article 7, paragrapﬂ 1 (El

Salvador, 1955); Civil Aviation Law, Article

85 (Guatemala, 1948); Civil Aviation Law, Arti-
cle 6, paragraph V (Honduras, 1950); Regula-
tion on Civil Aviation, Article 42, paragraph

1 (Panama, 1963).
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. uw 296
vate aerodromes and administer the former.".

297

Bolivian law does not establish any rule

regarding airport administration. Peru's Civil Aeronau-.
tics law states in its Article 47, that domestic regqula-

tion will determine the rules and procedures of operation
and administration of airports and aerodromes, i.e. civil,

national, municipal and private.298 -

We must stress that the system of operation of
aerodromes constitutes neither a legal problem, nor an air
lay problem, The State will choose whether or Hbt"to as-
sume grgafef-functions depending upon the political orie-

ntation which inspires the legislator. '

. N
With regards to the subject of liability, in
those hypotheses where private subjects assume duties as
operators of public aerodromes, we do not think that there
should be any radical differcnce between them and the
State administrators. 1In both cases, the administrative
entity cannot evade its responsibilities for damages
caused by its management. In fact, in the case of a pri-
vate management there is the possibility of an additional
that is, that they

must also assume responsibilities to the administration

responsibility to the government,

in charge of controlling the entire aeronautic infraestru-

cture.

296 This type of administration is done in order to as-

sume the losses that generally “national" air-
ports incur 'in their situation of being public

utility services. Pino, Derecho Aéreo, (1974),
» p. 152.
291 Decree of October 24, 1930, Regulating Air Service
in the Republic. .
298

Mapelli, Leyes de Aviacion éiéil, (¥970), p. 680.

s

/
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Some Latin American legislatidns consider the
possibility of granting concesgions in aerodromes and
other buildings in the complex. Concessionaires can
occupy temporarily and under certain guarahtees, speci-
fied areas of the aerodrome installations. The purpose
will be to provide the necessary services of all aircraft,

passengers and cargo movement.

Among the laws that regulate these concessions

one should mention those of Costa Rica, Cuba, Chile, Gua-

temala and Honduras.299

A

Article 54 of Costa Rica's law on Civil Avia-
tion states the following:,

o

"Within the perimeter of airports

or surrounding land, whether under
public or private ownecrship, all kinds
of official or private air services

may be established based on proper fran-
chises which shall be granted provided
each 1licenseeoperates with due
independence."

239 Law on Civil Aviation, Article 54 (Cpsta Rica,

1949); Regulation on Civil Aviation, Article
6+ (Cuba, 1928); Law 16.752, Articles 3 and 8
(Chile, 1958); Civil Aviation Law, Article 93
(Guatemala, 1948); Civil Aviation Law, Arti-
cles 60 and 72 (Honduras, 1950).
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CHAPTER 7. FLIGHT PROTECTION SERVICES

Section A. Characterdistics and Clagsification

The technical services of aid and protection
to air navigation complement the role of thg” aerodrome,
either inside the aerodrome enclosure or in the usual

4
300 These services are éﬁcombination of

aircraft routes.
installations and services operaying jointly or indepen-
dently, following particular difectives, with a planned

system and with" the characteris

ic, of having a permanent

vigilance. They operate from land, sea\and nowadays even

from the space, for the purpose of safety and reqularity
. [ J

in air navigation.

Aids to Air Navigation are the various services
giving to the pilot, in the form of instructions or ,in-

formation about changing conditions, the necessaryl assis-

tance in order to attain navigational'safety.301

One must consider the fact thtat any condition
of weather given before a flight, can change during the
flight so it is necessary to assist the,aircraft at every

moment, in order for the aircraft to arrive at 4dts destin-

302

ation without any inconvenience. - The assistance can

0y
i

300 yamilton, Derecho Aéreo, (1960), p. 271.

301 Pepin, Geographie de la Circulation Aerienne, Galli~-
mard, (Paris: 1956), p. 1390.

302 )

An aircraft flies through different regions, and the
conditions of weather are continuously chang-
ing. Because of this change in time and space,
there must be continuous information regarding™
traffic, since in those high density traffic
areas, without assistance, a collision could
easily occur. .

-
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be given before and during the flight, and the compul-

.sory chafacter\of the instructions will vary according to

303 304

the nature of the ight, and the overflown region.

Annex 11 of the Chicago Convention indicates

that .the Air Traffic Services have ‘the following objec-‘

tlves'3°5 }

.
"l- lb‘prevent collisions between
alrcraft°

. 2- To prevent collisions between
alrcraft on a manoeuvring area and
obstructions on that area;

3- To expedite and maintain an
orderly flow of air traffic; .

4- To provide advice and infor-
mation useful for the safe and
efficient conduct of flights;

5- To notify appropriate organi-
zations regarding aircraft in need
of search and rescue aid, and
assist such organlzatlcns as re-
quired." 306

B

establishment of

ICAO's Annex 11 describes the

4
airspace units and services, which will ‘allow the promo-

on of a safe, orderly and expeditious
fic. Annex 11 and Annex 2, will ensure
international air routes.is carried out
ditions which will improve not only air

flow of air traf-
that flying on

with uniform con-
saféty but also

Beaubois, Liability Of public bodies providing

assistance to Ailr Navigation,
(Paris: 1967-8), p. 6.

ITA Study,

303 The flight can be visual or with instruments.

304 Leclerq, Les aides a la Navigation Aerienne, LL.M.
Thesis, McGill Univer31tY. (Montreal: 1959),
p 7- "

1305 ICAO, Annex 11 "Air Traffic Services", 6th Edition -

Y (1970) , Paragraph 2.2. "Objectlves of the Air
Traffic Services", p. 12,

306
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the efflclency of air operatlons.307

Air Traffic Servxces, whlch we have also den—‘
ominated Flight Protectlon Services, is defined as:

x4

4

) .
-"A generic term meaning variously,
fllght information service, alerting
service, air traffic advisory ser-
vice, air traffic control service,
area control service, apprdach con-
trol servicé or aerodrome control
service." /308

/
’

The system laid down by ICAO for Air Traffic
services is based on the breakdown of the airspace into -

centrol regions,/control zones and flight information

regions, as well as provisions for the creation of con-
309

trolled aerodromes,

Thréa categories of Air Traffic Services are

310 Air Traffic control service

provxded by ﬁnnex ll
which performs area and approach control services for

IFR flights, and alrport control service for all flights;
Flight Information; and in case of emergency an alerting.

2 service‘.31 / .

\
arroz, "International Legislation on Air Naviga- -

tion over the High Seas", 26 JALC, (1959),
p. 162.

307

i . ‘ ’ .
308" "1ca0 poc. 9110, vol. ‘11, Lexicon. Definitions (1974),
p. 1l4. Defmnltlon No A85. The definition is
‘ ! found in Ann?x 2, annex 11 and PANS "Rules of
- the Air and'Air Traffic Services". tx
. /309 ICAO Doc. 8302-LC/150~2., Legal Committee, l4th Ses-
K sion, (1962), p. 161. :
310 annex 11, 6th Edition (1970), p, 12, para 2.3.
311

Larsen, "Liability of Air Traffic control agencies
to foreign air carriers", 3-1IDA, (1964), p. 116.

5
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The Chicago Convention binds its members to
provide Air Traffic Control. They must make ready, if
feasible, radio, meteorological and other air navigation
services needed in the pefformance of -international air
flights.312 Article 28 of Chicago Convention is the for-
mal expression of such requirement.3I3

Another tﬁ% articles of Chicago which are clos-
ely related to this matter are Articles 37 and 38. Arti-
cle 37 precisely defines the method for reachfng a cer-
tain degree of required uniformity and points out the
different standards and procedures. Artlclér38 refers
to departures from those standards and procedures, due
to the impossibility of coﬁplying with them.314

It is within the power of contracting states
to include in their national legislation some or all of
the provisions of Annex 2 and 11, and PANS. 315 A note

must be made, that when the rules of Annex 2, whic¥ are

\

312 Shawcross & Beaumont, Air Law, (1966), p. 634.

313 Bosseler, "International Problems of Air Traffig
Contrel and possible solutions", 34 JALC,
(1968), p. 467.

314 Lech»erq, Aides & la Navigation Aerienne, (1959), p 1

315

The contracting state will determine in the last re—
‘'sort the rules covered by Annex 11 which will:
be applied over. the high seas. The discussion
then arises whether the proc re is in con- \
formity Wwith Article 12 of Chicado, since some
provisions of Annex 11 are related to the flight
and manoeuvre of aircraft. o

4
§
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-
1

"rules relating to the flight and manoeuvre of aircraft",
refers to rules of the aip applicable over the high

seas,316 they have a bindY¥ng character317 over Contract-

Aing states.318

The installations and services which we will
refér to, are exclusivelyNlinked to the protection and
aid of aircraft. However, it must be pointed out, that
among those services and installations, the so-called
319 The
exclusion also applies to services such as maintenance
and repair of aircraft, refuélllng and aircraft lubri-

‘ cants. 320

"sovereignty services" should not be ifitluded.

316 pye to the non- blndgpg effect of Annexes over States,
it would be possible for states to adopt within
- their own territories regqulations or practices
( differing in any particular respect from those
established in the Convention. It was necessary
in the interest of air navigation safety to en-—
sure that the same rules would apply over a giv-
en area. In view of the absence of sovereignty
. over the high seas it proved indispensable to
prescribe that the c¢ivil aircraft of all con-
tracting states should, when flying over the
high seas, abide by the same rules without any
possible deviation.

Article 12 of Chicago gives somewhat unobtrusively,
in its third sentegce, broad legislative powers
on air navigation over the high seas to ICAO.
\ This is in contrast with the generally non-bind-
28 ing character of the technical legislation adop-
ted pursuant to the Convention. The rules appli-
cable over the high seas are to be complied with
by Civil Aircraft of Tontracting States without
possible deviation., Carroz, "Legislation on
Air Navigation", 26 JALC, (1959)+ p. 260.

318 10AO Doc. 8302-LC/150-2 (1962), p. 161. ' ]

317

{;4 319 "Sovereignty services" take place in International
airports and:they eomprise. gqustoms, immigrat#?n
and sanitary services. N
320 ‘ '

Doctrine includes in jits ana1y51s some of these items.
We have disregarded them, sxnce in our understand-
ing their function and purpose is somewhat dif-
ferent from thai: given by the aidg to air nawvi-
.gation. See, Radriguez Jurado, Derecho Aeronautico,
(1963), . 125; Gay de Montella,Derecho Aeronautico,
(1950) , p. 218. \
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« (\ Installations and services can be classified ins,

three groups: automatic and semi-automatic installations;

A 321
a) Automatic or semi-automatic installations: those per-
taiﬁing to the route followed in air navigation. It in-
cludes various types of radio beacons, marker beacons and
the Instrument landing System (ILS). Also visual or ground -
traffic lights and signals (marking runways, heights,
obstacles and aerodrome locations). ICAO regulates these
installations in Annex 14, "Aerodromes", and sets forth

the Standards and Recommended actices.?’l22

b) Auxiliary services: They are the foliowing-

I- Information (aeronautic, in f£light and air-

craft dispatch);?ﬂ3 n

II- Emergency alerting service;324

ITT- Search and rescue coordination;325
IV- Air Traffic control (in routes, approach and

aerodromd%).

1

321 One is not able to thoroughly analyze installations

and services because it progresses and changes
so rapidly. However for this study we have
tried to give at 1least a general overview.

322 Annex 14, Aerodromes, 6th Edition (September, 1971).

323 The function of this service is to give weather in-
formation and telated statistics when demanded
by the pilot, usually in controlled airspace.
Larsen, Regulation of Air Traffic Control Lia-
bility by Internatjpnal Convention, LL.M. Thesis,
McGill University, [Montreal: 1965), p. 52.

324 In the case of an, emergency, the Air Traffic Control

and Flight Information Center call alert, collect
and disseminate information. Ibid, p. 53,

25 Annex 12 of Chicago Convention, "Search and Réscue",
deals with the subject, implying that j# is not
related to Air Traffic Services. 1Ibid} p. 55.

o
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ICAO regqulates the auxiliary services through Annex 11, *
"Air Traffic Services".326 In spite of the high degree
of subjective character of the air traffic services,  they
must support themselves with the radio communicatioQ sy;
stem and radio direction ﬁinderé'(different types. of ra-

dar).
&
c) In the category of service-installations, man and

instrument work closely together. Distinction must be

made between aeronautic telecommunication (land-land and
land-air) and aeronautic meteorology. Both of them are
regulated by Annexes to the Chicago Conventidn, establi-
shing Standards and Recommended Practices to be followed
by the Contracting States.327 :

»

328

o~ The aforementioned classification leads us

to point that services and installations are character-

istically operated as & permanent public service which .
can by no means be paralyzed. 1Installations operate at
all times, without depending on a determined flight. Fur-
thermore, meteorological and ‘air traffic services operate
als¢ before and after flights. '

.

326 Annex 11, Air Traffic Services, 6th detlon, (Sept- .

ember 1970).

327. Annex 3, Meteorology, 7th Edition (Septeﬁber, 1970);
Annex 10, Aeronautical Telecommunications, 2nd
Edition of Volume I and II, (April, 1968).

328 j

The former systematic classification can be useful
when looking at the legal problem created by
the legal respon51bill1y of the Aircraft Com-
mander. The responsibility has been strongly
influenced by the development of flight prot-
ection services and installations, which yield
part of the technical faculties of the Comman-
der. See on this matter, Larsen, “Liability of
Air Traffic Control Agencles“ 3. IDA, (1964),
p. 115-144, -
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329

I ' a
Within Latin American legislation, the

Brazilian Air Code seems to be the most complete, when

. it ‘approaches this matter and includes, in its Article,

43,330 the following installations and services: air traf-
fic, telecommunications; meteorology; search and reéscue
331

coordination; radio aid and visual installétiohs.h

The inclusion of all these services and instal-
lations is not uniform within Latin America, but generally
the Brazilian pattern is followed. . g

Article 27 Qf Colombla s law on C1v1l Av1at10n
provides the folldwing:

"Ssignals or installations of any cate-=

: gory,,lntended to insure the safety

of air navigation, shall be consifler-
ed as a service thereto, and, there-
fore, their establishment shall be
deemed an important reasonsfor the
exercise of eminent domain." 332

8

Air Code, Article 43 (Brazil, 1966); Law on Civil
Aviation, Article 27 (Colombia, 1938); Law on
Civil Aviation, Articles 6 and 10 (Costa Rica,
1949); Law 16.752, Article 3c) (Chile).; lLaw of
Air Traffic, Article-12 (Ecuador, 1960); Law on
Civil Aviation, Article 78 (El1 Salvador, 1955):;
Civil Aviation lLaw, Article 92 (Guatemala,
1948); Civil Aviation lLaw, Article 6 and 60
(Honduras, 1950); Book Four, law of General' '
Means of Communications, Article 326 (Mexico,
1950); Civil Aviation Code, Article 54 (Nicar-
agua, 1956); Regulation on Civil Aviation, ‘Arti-
cle 51° (Panama, 1963); Aeronautical Code, Ax%-
icle 57 (Paraguay,-1957); Civil Avxatlon Law,

Article 31 (Venezuela, 1955).
f

329

1

; Valle, Codlgo Brasilebro do Ar, (1967), p. 85.

331 Among the v1sua1 installations we can mention obstacle
lights and the electronic equipment of flight
aid (1nclud1nq radio-direction finders). )

332

Cobo Cayon,,Derecho Aéreo, (1966}, p. 378.

.
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is very. 51mp1e and refers mainly to those - who “will have b

the control v‘*, . , o,

v

., "Radio communicatlon installatlons in
general, in the'alrpcrts of the Repub-
lic shall be urider the control of .
. the Directorate General of C1v11 Aero—
) nautics...". 333 ' c ) .

LI 4 PO ..

Article 59, Chatper VIII of Honduras' Civil Avia-
tion law,uwhich refereLﬁo "Services.of aid to Navigation"

provides: i . . oy - ..
T . . \ ig

"Services of aid to naV1ggtion d . .
shall be those that safeguard

: flight safety and regularity, such -

. as flight control, aéronautical
radio-communications, wéather re-
ports and day and nlght radio bea—
con services." 334 ° .

¥ a

»

Article 326,.paragraph I of Mexico'e law of Gen-
eral Means of Communications regards Air Traffic Control,
meteorological services, aeronautical telecommunicatiogs
and. aids to air navigation as “services performed by the
Secretary of Communications...". } '

¢

The air Eraffic services”hot only constitute a
public service, but also str;ctly control the aircraft.
The aforementioned rule:is unfortunatély observed in Latln

America only by Mexico and Venezuei%%swhoserlaws con51der

, .
, , ¢

I

333 ,Jﬁarez, Derecho Aéreo Guatemélﬁéco, Cl?@ﬁ)y p..37§.
334 Plno,,Derecho Aéreo, (1974), P. 153 '\ v
335 C

Law of General Means of Communlcat1on, Book Four,
.Article 326, Np‘II (Mexico, 1950), Civil Aviation
“law, Article 31, para: 2\Wenezue1a, 1955).

Article 92 of Guatema1a$s C1v11 Avxat;on Law e
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the use of air traffic services as compulsory.

Article 326, No II of Mexico's Law of General

Means of Communications provides:

“All aircraft must use, as an obli-
gatory safety requirement the con-
trol services of Air Traffic, of
aeronautical telecommunications;

of meteorological information and
of aid to air navigation...". 336

Article 31, paragraph 2 of Venezuela's Civil

Aviation Law, referring to the same services states:

Section B,

"The use of such services shall be T
compulsory fgr all aircraft in accord-—"
ance with the respective rules, .eon-
ditions and rates." 337 ’

Tuition and Administration

[ 3

In relation to the systems of aid and protec-

tion for air navigation, a disgstinction must be made be-

tween the tuition, vigilance or control and, on the other

hand, the

must be in charge™of the totality of the planning and con-

trol of the systems of aid and protection for air naviga-

tion.338

operation or administration.

There is no doubt whatsoever that the state ‘

Through these systems of aid the State manifests

336

337

Tolle, 1 Air Law in Latin America, (1960), p. 197.

Lares, Derecho Aeronautico Venezolano, (1954), é. 196.

338 poustau Ferran, La Aeronave,” (1958), p. 87 & 88.

€
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- ' 339 N

its sovereignty and fulfills its own functions,”*

The principle of Stéte Control in the systems
of aid to air navigation is adopted by the laws of Argen~
tina, Brazil, Colombia, Costa Rica, Cuba, Chile, Dominican
Republic, Ecuador, El Salvador, Guatemala, Honduras,

Mexkico, Nicaragua, Panama and Venezuela.340 N\

(\
Article 13 of Argentina's Aeronautical Code

reserves for the State all that relates to flight protec-

tion éervioesv}4¥w;rhngQg¢ tfies to anticipate future

‘ needs in the ayiation field, many of which are impossible _
” to foresee now. It allows the Aeronautic autBority to ar-
-

range with private firms the realization of some aSpect;

of aid to air navigation.342

-

‘}: 339 yidela Escalada, 1 Derecho Aeronautico, (1969), p- 452.
340

v Aeronautical Code, Article 13 (Argentina, 1967);
* Air Code, Articles 43 and 53 (Brazil, 1966);
Law on Civil Aviation, Article 84 (Colombia,
’ 1938); Law 16.752, Article 3 (Chile, 1958); Law on
Civil Aviation, Articles 6-11 (Costa Rica, 1949); Requ-
lation on Civil Aviation, Article 13, No 2{(Cuba,
1928); Civil Aviation Law, Article 18u) (Domini-
can Republic, 1969); Law of Air Traffic, Arti-
cle 10.No0l2 (Ecuador, 1960); Law on Civil Avia=-
tion, Article 78 (El1 Salvador, 1955); Book Four,
Law of, General Means of Communications, Article
326 (Mexico, 1950); Civil Aviation Law, Article
60 (Honduras, 1950); Civil Aviation Law, Arti-
cle 92 (Guatemala, 1948); Civil Aviation Code,
Article 55 (Nicaragua, 1956); Regulation on
Civil Aviation, Article 52 (Panama, 1963); Civil
Aviation Law, Article 31 (Venezuela, 1955).

341 Foglia-Mercado, Derecho Aeronautico, Abeledo-Perrot,
(Buenos Aires: 1968), p. 78. ) ..
342 .  q s : . . .
) . Public utility factors are important in this new
. P trend. Cosentino, "Estructura legal basica
(j) de las Agenciaside Control de Trafico Aéreo", .
. . e 7th Interamerican Air Law Conference, (Miamiz:

.. T970), p g g

.
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5
Articles 43 and 53 of Bragil's Air Code, give

the definition of aifr navigation facilities and in addi-

tion determine a State Control for flight protection ser-

vices.343

344

it Article 78 of El Sgiquor's Law, under the

title of "Control of Aid Services", presents a very clear
view of the matter:

"The Ministry of Defense has juris-

diction as to control of Air Traffic, L
meteorological services, aviation
communications and radio aids to air

navigation. In the exercise of this
jurisdiction it shall specify the

means which are necessary for greater

flight safety and efficiency, in ord-

er to protect human life and proper-

ty..."

Article 81 of El Salvador's law on Civil Avia-
tion refers to the State Control of Aviation Radio Commu-

nications.

Article 60 of Honduras' Civil Aviation Law,
Chapter'VIII, YServices of Aid to Navigation“, reads:

"The State shall be responsible for
» the control and the establishment of
services of aid to air navigation.
In the exercise of this responsibility,
rules shall be enacted that are con=
N venient for insuring safety and ef-
ficiency of flight, for the purpose
of protecting human 1life and proper—

ty." 345
343 yalle, Codigo Brasileiro do Ar, (1967), p. 93.
344 Law on Civil Aviation (El S?lvador, 1955).,
345

The State can delegate its performance of auxlllary
services of air navigation to especialized org-
anizations. Tolle, 1 Air Law in Latin America,

(1960), p. 162. .




<99~

Article 92 of Guatemala's Civil Aviation Law
establishes only the control of radio communications by
the State; Article 92 is an example of State control in

only a certain area of aids ¥or air navigation.>7®

Four Latin American states lack rules regqgarding

the State Control: Bolivia, Paraguay, Peru and Uruguay.

In the matter of operation and administration
of installations and services of flight protection, Latin
American laws have adopted one of three methods:

%

a) State;

b) liberal (the state does not assume obliga-
tions)), i

c) Eclectic (state can assume the operation dir-

ectly, or indirectly by means of concessions).

A recent tendency has been towards the regional
integration of flight. protection systems. It began with
the Agreement on Oceanic Stations in the North‘Atlantic
(1954).347 On the North Atlantic nine floating stations
form a meteorological network between Europe and North
America served continuously by 21 ships. 1ts operation
is assumed by the NAOS Agreement and its administrqtion
i assumed by 1cao, 348

346 Other aﬁxiliary services can be operated either by

the State or private persons. Juarez, Derecho
Aéreo Guatemalteco, (1957), p. 121.

347 Mateesco Matte, Traité de Droit Aerien Reronautique,

Pedona, (Paris: 1964), p. 265. For text see,
p. 756, '

348 NAOS: North Atlantic Ocean Stations, The distribution

of responsibilities are determined according

to the number of actual flights across the North
Atlantic by the Contracting States civil air-
craft. Cheng, International Air Transport,
(1962), p. 87.
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In 1959 a Convention was signed for the crea-
tion of an Administrative Agency of Services and Instal-
lations to assurc Air Navigation in Africa and Madagascar,
which is called ASECNA.3%? whis public ué\QPlishment‘
consists of twelve African States, all former French de-
pendencies, its purpose being to provide "regularity and
safety" of air traffic in and over the participating

350

States. ASECNA'bggan operatiap January 1ls¢, 1960, 331

Two Conventions were signed in 1960, one in

Tegucigalpa, Honduras, which we shall discuss later, and
the other in Brussels relating to "Co-operation for the
safetyhof Air Navigation", "Eurocontrol". It establishes
a "European Organization for the Safety of Air Naviga-
tion".352 Europe constitutes one of the heaviest and mogt
dense centers for air traffic. Because are impracticable
nationally operated Air Traffic Controls, the European
States decided to create Eurocontrol. This organization
regulates air traffic in any lower airspace which a mem-

ber country may agree to transfer, and in all upper air-

349 "Agence pour la securité de la Navigation Aerienne

en Afrique et 3 Madagascar". Further reading,
de Lanversin, "L'agence pour la securité de la
Navigation aerienne en Afrique et & Madagascar",
23 RGA, (1960), p. 207 & 303; Tancelin, The Air
Navigation Security Agency for Africa an
Madagascar, LL.M. Thesis, McGill University,
(Montreal: 1963); Monlau, La Transport Aerien
en Afrique Noire Francophone et les Accords
Bilateraux Franco Africains, LL.M. Thesis,
McGill University, (Montreal: 1975), p. 58.

350 Larsen, Air Traffic Control Liability, (1965), p. 33.

351 See Text in Mateesco Matte, Droit Aerieri-Aeronautique,.

(1964), p. 803.

352 Shawcross and Beaumont, Air Law,‘(l966), p. 635;

Further reading: Bulin, "Eurocontrol: A European »
Organisation. Its Structure and future prospects",

69 JRAS, (1965), p. 160-162; Bulin,"Eurocontrol:

A decade's achievements and future prospects”,

ITA Study, (1970-74). Text can be seen in Mateesco-
Matte, Droit Aérien Aeronauticque, (1964), p. 783,
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space above the member states or other States which may

ask for Eurocontrol Services.353 '

For our study the most important Convention is
that of Tegucigalpa of February 1960, which created a
Society of Services for Air Navigation in Central Ameri-
ca, (COCESNA),3>?
duras, Nicaragua and El Salvador. The Society which
started to work in December 1961 exercises a monopoly over air
navigation services, aeronautics telecommunications and

signed by Costa Rica, Buatemala, Hon-

‘radio-aids for air navigation in the territories of the

Contracting States.asi

The integrationist tendency found in Latin Amer-
ica in the five Contracting States of COCESNA, is also
seen in the Argentinian Air Code. Article 14 allows the
executive power to permit co-ordination or connections
of flight protection services with other countrles.356

On the domestic fdevel, the State administration
system is applied by the laws of Costa Rica, Cuba, Domini-

can Republic, Guatemala and Ecuador.357

/
7=

353 Larsen, Air Traffic Control Liability, (1965}, p. 33.

354 Convenio para la creacion de una Sociedad de Servicios
de Navegacion Aérea-en la América Central.
"Oficina de los Servicios de Navegacion Aérea
de América Central". :

335 Mateesco Matte, Droit Aérien-Aeronautique, (1964),
p. 272, See text, B25; Litvine, Droit Aerien,
(1970), p. 84.

356 Lena Paz, Derecho.Aeronautico,,41969), p. 55.

357 )

Law on Civil Aviation, Articles 6-11 (Costa Rica,
1949); Requlation on Civil Aviation, Article 13,
NO 8 (Cuba, 1928); Civil Aviation Law, Article
96 (Dominican Republic, 1969); Law on citil
Aviation, Article 1 (Ecuador, 29th Nov. 1963);
Civil Aviation Law, Article 92 (Guatemala, 1948).
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'Artigle 36 of Guatemala's Civil Aviation Law

states: ) .

“The Control Tower and its per-
sonnel shall apertain directly to
the Directorate of Civil Aeronau-
tics, which will select the oper-
ators and endeavor to provide
them with instruction and train-
ing of the highest quality in all
respects which their delicate task
requiras.”

| 3
I

The laws of Brazil, Colombia and Paraguay fol-

low a liberal system.,

Article 57 of Paragﬁay's Aercnautical Code pro-
- 7

vides for: .

. ‘ "services for aviation control,

meteorology, telecommunications and |
installations for ground assistance .
to give protection to air naviga-
tion must be established and main~
tained in operation in all national
and international air routes auth-
orized in the nation." 359

The texts of Argentina, Chile, El Salvador, Hon-
duras, Mexico, Nicaragua, Panama and Venezuela welcome a

/
/

7
/

/7

358 Air code, Article 53 (Brazil, 1966); Law on Civil
Aviation, Article 72 (Colpmbia, 1938); Aero-
nautical Code, Article 57 (Paraguay, 1957).

?59 Fuster, Derecho Héronautico, (1958), p. 147.
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system of State Operation either directly or by means:.of -

concessions.

states:

360
~_
Article 55 of Nicaragua's Civil Aviation Code

i

*Control of the auxiliary services to .

air navigation is a function of the

Ministry of Aviation. In the exer-

cise of this funotion, it shall adopt

the measures it deems proper to the

greatest safety and efficiency of the,

flights, for the purpose of protecting

human life and property. Likewise,

when it is in the public interest,

it may contract directly for the ren-

dering of these services with techni-

cally qualified enterprises or grant ) ,
permission therefore to companies ;
which do not perform them for profit..."

The operation of flight protection services has

not been regulated in the laws of Bolivia, Peru and Uru-

guay.

¥

.

3

h360 Aeronautical Code, Article 13 (Argentina, 1966);

Law 16,752, Article 3 (Chile, 1958); Law on Civil
Aviation, Artlcle 78 (El1 Salvador, 1955); Civil
Aviation Law, Article 60 (Honduras, 1950); Book
Four, Law of General Means of Comunications,
Article 326 (Mexico, 1950); Regulation on civil
Aviation, Article.52 (Panama, 1963); Civil Avia-
tion Law, Article 31 (Venezuela, 1955); Civil
Aviation Code, Article 55 (Nicaragua, 1956).

&
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CHAPTER 8. TARIFFS FOR USE OF AIR NAVI&®TION FACILITIES
i

Section A. Justification and Types @

The problem of tariffs for use in air naviga-
tion facilities is esentially economic. According to
government officers the tariff is justified because the:
financing of installations and services placed at the
public's disposal.is incumbent not on the public pawer,
but rather on the direct users: passéngers and carriers,
The State will then, taking into account national econo-

361

mic reasons, impose thé‘collection of levies, taxes,
rates, tarlffs or alrport rlghts to aircraft and other

users of ground operation 1nstallatlons.362

The Paris Convention of 1919, took up this sub-
ject, when studying the principle of equality of treat-
ment,3§3 in relation to the fact that charges must be the

same for national oﬁ/glreign aircraft.364

361 Guinchard, Les principaux aspects juridiques de
1l'exploitation des Aeroports Commerciaux,
Sirey, (Paris: 1961), p. 165.

362 Loustau Ferran, La Aeronave, (1958), p. 89.

363 Paris Convention: Article 3 considers "Prohibited

Zones"; Article 22 offers the same rights for . Ay
emergency landings; Article 24 suggests the :
opening of aerodromes in the same conditions

for foreign and national aircraft, Article 5

looks at the fulfillment of Anhex D and Article

29 refers to restrictions in prohibited trans-

ports.

364 Article 24, paragraph 1 considered the payment of
certain charges, under an equality principle,
Matte, Droit Aérien- Aeronauthue, (1964),

p. 138.

f .
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Article 24, paragraph 2 provided that for .
every public aerodrome: \
\
\. o
"there shall be a single tai\riff of
~ charges for landing and length of .
stay applicable alike to naﬁ}onal
v and foreign aircraft." 365
The Havana Convention in its Akticle 24, also
referred to the subject in the following Ray:' )
‘.\\
"The aircraft of one Contracting .
State engaged in International Com— ~
merce with another Contracting State »
‘ shall .not be compelled to pay other' %
or highér charges in airports or . \ 7
: aerodromes open to the public, v
_than would be paid by national air- N
craft of the State visited, likewise :
engaged in internat%onal commerce." 366
. . \
The Panamerican form seems to be clearer;\conw
sidering that airports were to be developed and operated :
\ on commercial grounds. It also limits the egquality 6f
\ treatment to the aircraft engaged in international com~
5
-\ merce.367
'\ ' The question about charges is deadt with by the !
‘\ Chicago Convention and the International BAir Services \ |
“\ Trans:.t‘Agreement.368 Both of them allow the imposition ' !
% ) ' A
. b‘ \\\ ' \l\
« - \
s 355 Freeman, Air and Aviation<Law, Pztman, (London: 1931), \
: \ - p. 7. 3 ' , |
366\ ' . B
Gay de Montella, Las leyes de la Aeronautica, .Bosch, ‘
' kY (Barcelona: 1923), p. 209. - L
367 Warner, "COnvention for Air Navigatlon" 3 ALR,

(1932), p. 277.

" — 368 ch\i‘gago Convention, Article 15; International Air
- ' "\ Services Transit Agreement, Section 4, NO 2.

Y ] - . s
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of charges for use of airports and for air navigation )/

facilities. /

369 establigshes

Article 15 of Chicago Conventlion
that all airports and air navigation facilities which are
available for public use by the national aircraft of a
contracting state must, in general, also.be made avail- .
able under uniform ponditions, including, charges to the

aircraft of all contracting states.370 /

Section 4, Number 2 of Article 1 of the fﬁter:;
national Air Services Transit Agreement‘provides that
Contgicting States may, ’ ) ¢

"Impose or permit to be imposed on -
any such service, just and reasonable

charges for the use of such airports

and other facilities...". 371

369 Article 15 of Chicago Convention, is one of the sev-

eral articles which prohibits discrimination
between national and foreign aircraft, and even
between different foreign states' aircraft.,

The other articles of Chicago Convention on

the same subject of non-digcrimination are:
Article 7, "Cabotage", Article 9 (a) and. (b),
"Prohibited Areas"; Article 11, "Application of
laws and regulations” Article 35 (b), "Cargo
restrictions”,- Shawcross and Beaumont, Air
Law, (1966), p. 212.

Article 15 of Chicago -Convention should be related
with Article 28 of Chicago. The latter article
determines the establishment of airports and
installations in aid for air navigation. By
installing. these services, they are allowed to
impose charges or authorize the airport opera-
tors, or installation operators to impose them.
This is regulated by the rule of Article 15.
Cartou, Droit Aerien, (1963), p. 220.

370

371 Chicago Convention, Final Act,” Appendix .III, U.S.
’ Government Printing Office{ (Wwashington: -1945),

) pn 88.

i i
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«

Article 71 of Chicago Convention authorizes the
ICAO Council to:

"...spedify.just and reasonable N
charges for the use of the facilities .

provided.", .

\:fdirectly by the Council in the territory of a member <
state. Article 74 also refers to "...revenues derived
from the operation..." of air navigation fac1llties ?st-
ablished by member States with the financial and technical
a531stqnce of ICAOC. 372 The terms ofiAr§1cle 74 and Chap-~
ter XV also contain the implicit assumption that in’ return
for the obligations undertaken in Article 28, states may
derfive revenue from the provision of route air nav1gat10n
fafcilities and services in the same way as they derive

revenues from alrports.373

Due to the importance of the problem of charges,
ICAO was asked to become involved and requlate this prob=~
lem, and Conferences have Been held in order to review the , . ‘
economic situation of air navigation facilities and ser-

vices provided for international civil aviation.374 .

\ ‘ : Whichever is the entity that gives the service
or installation in the ground organization, the chérgﬁé

¥

372 Larsen, “Air Trafﬁic Contro}t Agencies”, 3 IDA,
' (1964), p. 124; Bin Cheng,,InternationaT Alr

égﬁﬁ ‘Transport, (1962), p. 90. ° « -
L 373 1ca0 Doc. 7941-c/913. Route Facility Charges (1958),.
p. 3.

374 The last Conference on this matter-was the "Confer-
ence on the Economics’ of Route Air Navigation

- ' Facilities ‘and Airports", ICAQ Doc. 9053.,
¢ . . .- _ ERFA (1973), Montreal 6-23, February 1973.

¢
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can only be established by public authority.>!>

There are two other types of chardes: .

1) Those that derive from the use of aerodromes, among:
which we can mention thaqse ¢f landing, parking andfﬁangér

o B -t
use. P e e L E
D e .
o -

2) Those that derive from ﬁhose’ of installations and
services for the aid and protection of air navigation,

‘'such as commupications, meteorology, air trafflc control
‘.. services, radio aid use, runway lights, etc.

kY

In our understanding charges imposed in the’use
of aerodromes %ﬂgtﬁg only affect public aerodromes, since

the community in general is very much 1nterestéd in the
smooth functlonlng of this public utzllty servace.

All'Latin American, texts concur with the above
mentioned idea, with the only exception of Ecuador's:' Civil

uAviatién law, Article 20 'provides- the folloﬁing:3€6

"The owners of private aerodromes,

where the State does not operate,

can also establish the collection

of landing rights, with tariffs
gproved by the Directorate General

,of Civil Aviation. The tax will be
used in the maintenance and, operation
of the same aerodromes...". 377

!

375 Governments may entrust the provision of route fac-

ilities and services to non-governmental agen-
cies and permit them to impose charges, but
they must ensure that these charges are not

“ discriminatory. ICAO Doc. 7941~ C/913 Route
‘Facility Charges (1958) , 'p. 6.

«»

376

Carrera, Derecho Aeronautico, (1958), p. 87,
377 ”

* Lo

Mapelli, Leyes de “Aviacion Civil, (1970), p. 253.

&
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The tax collectlon will correspond to the;
operator of the aerodrome, because any service or at=
tention will depend on his work Users cannot expect
reductions in the colle¢tzon§ for rpartial use of the ser-
vices, inasmuch as the'iﬁsfqllatiégs themselves give An

1ntegral service.3'8 o , .

The collectiOn of rates. for aerodrome use is
authorlzed “by most Latip Ameﬂlcan la\ws,379 with the ex-
ception of -those of ‘Bolivia, Cuba&, Domlnlcan Republic,
Panama and Paraguay, where' there are no references to

this matter. : S : ,

Af¥ticle 51, paragraph 2 of Brazil's Air Code’

mentlons *that the rétes for aerodrbme use will be set- ) N

tled by the aeronaut%; ‘authority and will be applicable . ’

to all the Brazilian terrltory.Bao g s . ' .
. 378 Videla Escalada, 1 Derecho“Aeronautico, (1969),

p. 431.

379 Aeronautical Code, Article 28 (Argentina, 1967);
‘ Air Code, Article 51.°(Brazil, 1966); Law on |, '
, . ’ Civil Aviation, Article 52 (Colombia, 1938);
A - ' Law on Civil Aviation, Article 90 (Costa Rica,
LY < 1949); Law :6.752, Article 3.gq) (Chile, 1988 )
) , . Civil Aviation Law, Article 19 (Ecuador, 1963);
' , ' .. Law on Civil ‘Aviation, Article 84 (El1 Salvador, "
“'* "1955); €ivil Aviation Law, Article 95 (Guate-
mala, 1948); Civil Aviation Law, Article 65
(Honduras, 1950); Book Four, Law of General
» Means of Communications, Article 327 (Mexico, .
© 1950); Civil Aviation Code, Article 68 (Nic- -
: ‘ aragua, 1956); Civil Aeronautics Law, Article
. 52 (Peru, 1965), Code of Aergonautical Law,
Article 45 (Uruguay, 1942); Civil Aviation Law, ,
Article 33 (Venezuela, 1955) S

- 380 Decree Law 270 (1967), in iff8 Article 6 provides
' * that the rates applied Will mean the retribu-
tion of air navigation acilitles, and ‘they are .
. classified in five categories: a) embarking; o
b) landing; .c) permanence; d) area leasing;
. @) storage. Valle, Codlgo Brasileiro do Ar, ) .
(1967), p. 92. . .o
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Article 84, Law on Civil Aviation of El Sal-
vador, under the title of "Public service" provides

that:

shall be open to public-service in ac-
cordance with the specification for
each kind and on the basis of the rates

"All civil aerodromes in the country rf
& ’/}
approved by the competent authority."

Article 327 of Mexico's law?81 paragraph 5

states:

"Airports shall be open to the public
for their specified purposes, and
services furnished there shall be
charged for, in accordance with rates
previously authorized by the secretar-
iat of communications." 382

"Article 45 of Uruguay's Code of Aeronautical

Law, under the title of "Rates" states:

"The executive power shall establish
the rates for use of public aerodromes
by foreign public aircraft and for all
private craft® 383

A law which has a special feature is that of.
Ecuador, which in its Civil Aviation Law (1963), Title

! VI regulates in detail the diverse tariffs, it seems to

G
Al

E% 38l Law of General Means of Communications (Mexico, 1950).
382 Tollé, 1 Air Law in Latin America, (1960), p. 197.
383

According to this article, Uruguayan Public Aircraft
are exempted of paying tariffs for using aero-
dromes. Tolle, "Direito Aeronautico no Uruguay",

(‘ ) ' . 3 Boletin ITA, (1L960), p. 23.

T e e e | .

PO . I e e N - - —wl e . - ”
a el et ol el St ity By . PR S A A Y P

- ~ Pt N LI



O

’ v
I . .

-111-

@4
. B
I f

" ~,~.us that this would be more proper for rules of inferior

rank, than a Civil Aviation law.384

On the subject of tariffs, rates or levies for
the use of services and installations for aid and protec-
tion to air navigation, it can be seen that Latin American
laws have been much more remiss in establishing them,w
which is not the same situation as those already men-

tioned, and which refer to the use of aerodromes.

Rates for the use of services and installations
are only contemplated in the laws of Argentina, Chile,

Costa Rica, Ecuador, El Salvador, Mexico, Panama, Peru

and Venezuela.385 .

)
El Salvador's law on Civil Aviation, Article -

140, under the title "Fees and Rates" states:

"Foreign aircraft in international
service of air transportation shall
pay the same amounts that are paid

by Salvadorean Aircraft, according

to the respective schedules, for
landing weather service, air traffic~
controls, aeronautical communications
and radio-aids to air navigation."

Mexico's law of General Means of Communications,
in its Article 326, paragraph II, after establishing that
it is obligatory to use air navigation facilities, pro-

384 Carrera, Derécho Aeronautico, (1958), p. 87.

385 Aeronautical Code, Article 13 (Argentina, 1967); Law

16,752, Article 3g) (Chile, 1958 ); Law on Civil
Aviafion, Article 90 (Costa Rica, 1949); Civil

e Aviation Law, Article 10, Number 17 (Ecuador,
1963); Law on Civil Aviation, Article 140 (El
Salvador, 1955); Law of General Means of Com-
munications, Article 326, paragraph II (Mexico,
1950); Regulation on Civil Aviation, Article 52,
paragraph 2 .{Panama, 1963); Civil Aeronautics
Law, Article 52 (Peru, 1965); Civil Aviation Law,
Article 31 (Venuzuela; 1955).



-112~ T
vides:

"...S5uch services shall be put at

the disposal of all operations of
aircraft on the basis, conditions

and rates approved by the Secretariat .
of Communications." 386

y /

Article 52, paragraph 2 of Panama's Regulation
on Civil Aviation, in referring to the competent author-
ity in charge of the auxiliary services to navigation,

states that:

"...the Executive shall fix the rates
to be. paid by persons using of such

private sexrvices, until such time as
the Government may assume them." 387

Lastly, there is a group of legislation that
settles caertain tariffs or rights which are not generated
by the operation of aircraft, but rather by the use of
ground organizations by passengers, badgages, use of pre-
nises, supply of fuel installations, etc.388 :fﬁbﬁ\a

386 molle, 1 Air Law in Latin America, .(1960) . p..197.
387

This happens when individuals or entities, under
national interest reasons, are authorized by the
Executive to render auxiliary services to nav-

igation. . ' &
,388 ICAO Annex 9, "Facilitation", in its second edition
(1953) , used to .read as follows "Contracting
States should provide, at public expense, Space
and facilities at International Airports for
the public authorities concerned”. ICAO Annex
9, paragraph 11.5., 2nd Edition (1953). 1In
those days the taxes collected from passengers
would have been in contradiction to the recom-
- mendation in Annex 9. The seventh edition of
- Annex 9 (1974), does!not. include such a refer-
ence,

J
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position is taken by Chile, Ecuador, Guatemala and Costa
Rica. These laws authorize the imposition of charges on

passenqers. 389

The texts of Chile and Costa Rica permit the
dollection of fiscal rights for cargo carried, independ-

ently of customs collection.390

Article 90 of Costa Rica's law on Civil Avia-
tion mentions as an income source those " (taxes)...which
may be imposed on air transportation of passengers and

cargo...m,

The laws 6f Ecuador and Guatemala establish a
collection of levies from users or leasers of buildings.
Article. 95 of Guatemala's Civil Aviation Law states:

"All income to the State derived from
the rent of all classes or real prop-
erty and installations used in Air

& Services, taxes on aerial traffic and

landings shall form a special fund to
be used exclusively for the construc-
tion, maintenance and improvement of
aerodromes." 391

L4
In Chile, tariffs can be collacted for airport
and aerodrome services by means of a concession or con-

~

389 Law 16.752, Article 9 (Chile, 1958); Civil Aviation
Law, Article 25 (Ecuador, 1963); Civil Aviation
Law, Article 90 (Guatemala, 1948); Law on Civil
Aviation, Article 90 (Costa Riga, 1949).:

390 ibid.
i | ! ( J
1'Juarez, Derecho Aéreo Guatemalteco, (1957), p. 123.

s ]
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tract sys®em, and those rates do not include those collec-

ted for aircraft movel‘tent.392 !

1

392

For a survey regarding user charges, as well aire
port facilities and services, from the Ameri-
can viewpoint, denouncing restricting prac-
tices used by foreign countries to favor -their
national air cdrriers, see, International Air ‘ .
Transportation Competition. Hearings before
the*Committee on Intérstate and Foreign Com-
merce, House of Representatives, Ninety-Third
Congress, U.S5. Goverhnment Printing office, N
(washington: 1974), p. 38-83,

B TS
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CHAPTER 9, LIMITATIONS TO PROPERTY IN BENEFIT OF

AIR NAVIGATION AND ITS FACILITIES

Section A. Property Limitations

There is a ‘tendency for contemporary Air Law
to impose cértain limitations, restrictions or burdens on
land owners for the benefit of air navigation and its in-
stallafions.393

These legal limitations have various forms,
among which the following could be mentioned:

Al

1) Obligation to signal and light obstacles for air navi-

gation; ' .

2) Prohibition against planting or cesmstructing over a
certain height in determined zones;’ '

3) Duty to suppress pre-existing obstacles, either totally

or over a certain fixed height.394

In certain cases the limitations to property
can be severe. For example, land may be ekpropriated
solely because its utilization or its neutralization
is deemed indispensable for the development of air navi-
gation facilities.395

n,

'

393 4e Juglart, Droit Aerien, (1952), p. 174.

394 Goldstein, "The Over-All Problem',, 24 JALC, (1957),
pw 177’- . N

395

Hansenne-Plumier, "L'expropiation pour cause
d'utilité publique de l'espace aerien surplom-
"blant lesiprOpietes privées", 5 Annales de la
Faculté de Droit de Liege, (1960), p. 479-493.
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We sha{&ggngude'from this study the subject of

expropriation since we understand that 'this mode of ac-
quiring property is proper for Administrative Law study
only. For Air Law, the interest is in the fact that the
system of expropriation makesNViable both the progress and
protectlon of air navigation facilities. This is the
reagbn that leads juridical systems in each country to

devise rules in the matter. 396

Limitations upon property reflect thé need to '
submit to the public interest)l Restrictions are neces-
sary »oY only to protect the area surrounding the aif-
port,Q
an airport operation. In this way the airport will.be
more attractive to its neighboursxkznd at the same time

t also to insure that its use is compatible with

d to the airport.397

the neighbours will be more attrac
There are three reasons fgk airport zoning:

1) To prevent the creation of physical hazards in the
airspace adjacent to an airport. This means that no tall

buildings, smoke stacks or radio towers would be allowed;

-

396 e subject of expropriation is regulated by the

following Latin American Air Laws: Lawon Civil
Aviation, Articles 27, 69 and 80 (Colombia,
1938); Law on Civil Aviation, Article 50 (Costa
Rica, 1949); Law.16.752, Article 13 (Chile, 1958);
Civil Aviation Law, Artlcles 94 and 95 (Domlni-
can Republic, 1969); Law on Civil Aviation,
. Article 85 (El1 Salvador, 1955); Civil Aviation
. ‘ . Law, Article 88 (Guatemala, 1948); Civil Avia-
) tion Law, Article 68 (Honduras, 1950); Civil
o , Aviation Code, Article 63 (Nlcaragua, 19561} ;
= \ Regulation on Civil Aviation,” Article 42 (Pan-
ama, 1963); Aeronautical Code, Article 60 (Para-
guay, 1957); Civil Aeronautics Law, Article 50
(Peru, 1965); Code of Aeronautical Law, Arti-
. cles 94 and 175 (Uruguay); Civil Aviation Law,
(?3 : . Article 37 (Venczucla, 1955).
Y . o , ! f
. 397 Gay de Montella, Derecho Aeronautico, (1950), p. 243;
Videla Escalada, 1 Derecho Aeronaut1co, (19%69) ,
p. 456. - ) -

.
L3
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. no heavy smoke-emitting industry would be permitted to
use land around the airport due to visibility factors,
advertising signs, billboards and any other lighting
would be suppressed, manufacture or testing of radio,
radar, T.V. and other’ products which can dffect radio
and other navigational aids, would not be allowed since
they could undermine the safety of aircraft operation.

2) To assure the protection of the public investment in

the airport.

- Y.-‘
3) To promote safety within the area affected by the air-
port, by insuring through proper land development uses,

the best benefits to the community.398

Section B. Legal Nature of Property‘Limitations

-

»

that there are three tendencies relating to the legal

nature of the 11m1tat10ns:399

1) Assimilation of the subjécts under study - markirg,

prohibition to construct and duty to suppreés - with ser-
vitude.400 . . \

2) ldentification of the subjects under study as restri-
ctions or limitations to property.401

——

398 Strunck, "Airport Zoning, and its future"”, 50 ABAJ,

(1964), p. 346.

399 yigela Escalada, 1 Derecho Aeronautico, (1969), p. 469.
100 Caffeno; *Servidumbres y expropiacion aeronautica”,

' 4 RBDA, (1952), p. 89.
401

‘Derecho Aeronautico, (1944), p. 91; Delascio,

Derecho de 1a Aviacion, (1959), p. 105; Rodri~'

guez Jurado, Derecho Aeronautico,- (1963),
p. 126,

>

The Argentlnian author Videla Escalada suggests .

Chauveau, Droit Aerien, (1951), p. 397; Tapia Salinas,

(S
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3) Consideration of the subjects as administrative servi-

tudes.402

In order to better appreciate the different
tendencies, we should distinguish between the marking

and the removal:

a) It is our uhderstanding that we can perceive the re-

~moval as the only servitude. Furthermore among those

authors which agree with the removal being the only ser-
vitude,403 some make a further distinction between ser-
vitudes in favour of aerodromes and servitudes in favour
of éir navigation.404 The Chilean author 'Hamilton has
pointed out that the special servitudes of Air Law, are
not properly land property, but that they are established
for the general benefit of air navigation, even in the
case of Aerodromes.405

!

402 Videla Escalada, 1 Derecho Aeronautico, (1969), p. 469.

103 Hamilton, Derecho Aéreo, (1960), p. 282-296; Dela-

scio, Derecho de 1la Aviacion, (1959), p. 105-,

, 107; Bauza Araujo, Servidumbres y limitaciones
aeronauticas a le propiedad en el Derecho'.
Positivo Uruguayo, Revista de Derecho Publico y
FFT53337_TT§§§T¥"b. 5-38) rernandez de Maussion,
"Las Servidumbres Aeronauticas y la Circulacion
Aérea", 15 RIDA, (1960), p. 58. °

404 Fernandez de Maussion and Juglart refer and qualify

only those servitudes in favour of aerodromes.

Those servitudes in favour of Air Navigation are

considered to be real obligations. Fernandez

de Maussion, "Servidumbres Aeronauticas",

15 RIDA, (1960), p. 58; de Juglart, Droit Aerien
; p. 175, ) ‘

This is accurate because of the use given to Aero-
dromes. Once the aerodrome is not functioning
anymore, the servitude ends, even if the land
does not suffer any modification. Hamilton, o
Derecho Aéreo, (1960), p. 281.
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I

This the#ry has been contested by other authors.,
such as Videla Escalada, Tapia Salinas and Rodriguez
Jurado. They maintain that in the claimed aeronautical
servitudes there is no dominant tenement because the

limitation is not éstablished in the interest of the aero-

drome owner, but of air traffic, 306

A

Videla Escalada ‘adds, another important argument,,

which contributes to showing the impossibility of assimi-

lating these subjects with servitudes: the respective pro-

pletary equity shéuld figure in the patrimony of the in-
dividual, something which does not occur in this case.

4

® Rodriguéz Jurado also mentions that the public
interest énising from the aeronautical activity cannot
be assimilated with the concept of dominant tenement,
because it constitutes a legal fiction that cannot be in-
corporated within the modern doctrinal cdonceptions of

Common Law.407 ’

b) The thesis of the limitations or restrictions affirms
" that the subjects under study are simple limitations,
which determine the restrictions upon normal exercise of
the property right.

The property right is.nof exclusive, but it can

be determined by Qhe law, for certain reasons related to
- B

-

406 ‘Tapia Salinas, Derecho Aeronautico, (1944), p. 91;
Rodriguez Jurado, Derecho Aeronautico, (1§$3),
p. 126; Videla Escalada, 1 Derecho Aeronautico,
a* (1969‘) r po 470- .
407 Videla Esddlada, 1 Derecho Aeronautico,a(l969),

p. 473.

e

Noda,
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I

the public interest, which are of the essence in air
408

We understand that this thesis has not con-
sidered the arguments of the. doctrine of public .domain

409 The dogtrine converts

with respect to the airspace.
the State in the holder and administrator of the patri-
mony, patrimony being the airspace, The result is that
the existence of a legal persén interested in air safety

is completely assured.

The former thesis also does not considex the
possibility of existence of servitudes other than those
of land@pfoperty, established in faﬁogr of a designated
person or of communities. These servitudes were recog-
nized in the Justinian law ynder the forms of usufruct,
use and habitation, -and it is accepted today by some

legal systems.410 '

-

408 yidela Escalada, Tbid. p. 470; Rodriguez Jurado,

Ibid. p. 125.

409 The tﬁeory of public domain states that if the air

space cannot be a property object of private
persons, it can certainly be available to the
territorial sovereignty and converted in a
public domain, either national or of the State,
as a politically organized Community. Ih Ming
Jing, La delimitacion de la Soberania Vertical,

?

Instituto Francisco de Vitoria, (Madrid: 1965),

p. 41. See also, Matte, De la Mer territoriale
a l'air territorial, Institut des Hautes Etudes
Internationales, (Paris: 1963-1964), p. 58-59;
Kroell, "La domainalité de 1l'air et sa police",
I RGDA, (1932), p. 61~73; Krocll, "La protec-
tEion administrative du domaine public aérien”,
1 RGDA, (1932), p. 798-812,
\ )

¥

The Spanish Legal System isg oﬁe'that‘accepts it.
See Article 531, Civil Code.

410
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411

c) The thesis of the administrative servztude would

' 1ncorporate maxrking, prohibition to COnstruck and duty

to suppress, within the ample concept of admlnlstrat1Ve
servitude. This serv1tude includes those relatlng to
real obligations and other restrictions imposed, on the

property for reasons of public 1nterest.4l2 ’

The servitude is a genre into which fits any
form of limited participation in the enjoyment or use of an

object belonging to another.413

Several types of servitudes," arising for per-
sonal, legaipand public utility reasons are accepted by
national laws. As there exists a titulary of the patri-
mony, the airspace, it is perfectly possible to conceive
of a type of aerohdutic servitude. TIts characteristics
might be: the prohlbltlon of certain construction or the

obligation to remove or mark obstacles.414

i

411 1his thesis has not been maintdined by any, Latin

American Air Law Specialist.

412 Videla has criticized this position, maintaining

that in civil legislation, the precision of

terminology .is much greater, and also that it

does not:create a disturbance as do those pre- "

sented by the concept of administrative servi-

tude. Videla, 1 Derecho Aeronautico, (1969),

p. 473, “ - ’ ’

413

utility. Bauza Araujo, Servidumbrés-y limi-
tacihnes aeronauticas, Revista de Derecho
Publico y Privado, {1959), p. 20.
,&I -
In the event that some civil systems do not have in
their laws the pringiple of personal. and legal
- servitude, Air Law gould be a means of intro-

414

ducing these useful cohcéptsaintqvghese systems.

.
*
-

The aercnautical servitudes study can be seen within
that of those legal servitudes caused by public
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Latin American Air Law' texts when regulatinq
this subject fall into five categories~ ‘ ’

o

1) Theory of Restrictions and limitatlons: ‘This theory

is found- in those texts of Argentina, El Salvador, Mexiqo,

Brazil and N1caragua.415 , 3 .

! -

“Article 69 of Nicaragua's Civil Av1ation Code ‘o
states that’ ' ‘ ‘ ’ '

4

‘ "Constructions ‘and' Installations on
lands adjacent to or near aerodromes,
within the zone of protection and ) .
safety, shall be subjeét to thé res- : ) ;
) trictions stipulated in the respective , o
K regulations on which may be enacted SR |
by the Ministry of Avxation for pur- ’
poses of safety."

LArticlg’ 328 é{ Mexico's law of General Means' A .
‘of Communlcations, provides in its paragraph 4:

. « L
P
. IS . -
»
N A

S "Structurea and installations on 16nd 7 —_—
,adjoining and adjacent to-aerodromes, - ”
‘within their protective and safety .

. : . zones, 'shall be subject ‘to the festri-: ’

) .- p ' ctions spegified,in the protectlve N . -

regulatlons " ) | '

i
. .,
s

r

. ', " ' [
, -

] n »

4;5 Aeronautlcal dee, Title 3, Chﬁpter 2 (Argentina, " e
1967); Air Code, Title 4, Chapter.III, (Brazil, :
. 1966) ;. Book Four, Yaw of General Means of Com-. c
. , . " Munications, Artlcle 5@8 (Mexico,,1950); Civil . H
Coar ot * Aviation Code, Article 69 (Nicaragua, 1956), L
i . : ’ *"~ Law on’Civil Aviation, -Articles 92- 93 (E1 sa1- - .

. ,
- ..
. , vador, ‘1955). . - -
° . . s o -4
] » ' ' ' ‘
EF : A - - - « v
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2) Acceptance of the Servitude Criterion: The laws of
Dominican Republlc, Ecuador, Honduras, Panama, Colombla,

Uruguay and Peru accept the serV1tude cr1ter10n.4l7

416

Article 49 of the C1v11 Aeronautlcs law of-'~
Peru indicates that those constructlons or Installatlons
in adjacent prOpert¥ or near to aerodromes and alrports,
as well as those obstacles that constltute a danger fqr.
air traffic, will be subject to restrictlons and aero- -

nautic servitudes fixed by’ regulatldn.418

3) Prgtectmon or Safety Z6nes of Aerodromes: This is.
considered by the . laws of Costa Rlca ‘and Paraguay, which

merely- mentlon these ZOnes ln their regulatlons,d;g with

regards to this subjegct. v w ,

416 . e AP
1938) creates the servitude for

Law 89 (Colombia,
airports, subject to rules expressed in mathe-
matical formulas: one for distance and one for

* height. Perdomo-Escobar, "Aeronautic Servi-
tudes: A Comparative Study", 44 Michigan Law
Review, (1946), p 1025,

Law on Civil Aviation, Article 68 (Colombia, 1938);
Civil Aviation Law, Chapter III (Dominican Re-
public, 1969); Civil Aviation Law, Article 6 and
Chapter IV (Honduras, 1950); Regulation on Clvil
AV1at10n,uChapter III, Section *II (Panama,
1963); Civil Aerondutics law, Article 49 (Peru,
1965); Code of Aeronautical Law, Title VIII,
*Chapter III (Uruguay, 1942); Civil Aviation

Law, Article 10, NO 23 (Ecuador, 1963).

Civil Aeronautics Regulatlons leglslates in its -
articles- 102-108 the matter of servitudes.
Gildemaister, Derecho Aeronautlco, (1964),
p. 38. . -

Law on Civil Aviation, Article 56 (Costa Rica,
1949); Aeronautical Code, Artlcle 62 (Paraguay,

1957),

417 °

418

"

419

. ,
- , N " <
< R e s R SR
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Article 62 of Paraquay's Aeronautical Code gives to the
aeronautical authority the power to establish safety

zongs, limiting or prohibiting obstacles and determinfhg

the marking of obstac:les.ll‘20

Article 56 of Cogta Rica's law on Civil Avia- -

tion provides the following:

‘
o .

“Landing fields used .4in public ser-
vice shall have a protective zone
whose extension shall be fixed on
the regulations and within which

no obstructions may bhe constructed

or maintained which constitute a
danger to the operation of aircraft."

4) The laws of Chile,421 Guatemala, Venezuela422 and

Cuba423 do not follow any of the aforementioned positions.

¢

420 Tolle, Ajir Law in Latin America, {(1960), p. 221.

421 Air Navigation Decree, Article 37 (Chile, 1931},

recognizes a servitude in favour of aerodromes,
which has a negdtive or prohibitive character,

since it does not allow to build or plant over

a certain height and within determined distan-

ces, according to the landing runway of the

aerodrome. Hamilton, Derecho A&reo, (1960),
p. 283.

W S veevs 5 P

422 Civil Aviation Law, Article 36 (Venezuela, 1955).

X

423

et

Law of Transport and Communication ({Cuba, 1942),
prohibits constructions and obstructions that ¢
© extend ,above the level of the airport to a
height greater than a fortieth part of the
distance between the point of .location of the ‘
, » obstacles and the nearest boundary of the air- !
port. The law enumerates what are the obstru-
( g ctions contemplated. PerdomowmEscobar, "Aero-
nautic Servitudes", 44 Michigan Law Review, <A ,
(1946), p. 1027. -




N

(ﬂ

b

)
Ao e~

. . .-
— il - el RN

TN 7 S S T B Ed

-3 -125-

Article 80 of Guatemala's Civil Aviation Law,
paragraph 2 states:

"The Directorate General of Civil
Aeraonautics shall require that no
structures of any kind be enacted
within 300 meters of either end

of aerodrome runways, of such height
that a straight line projected from
the closest extremity of the run-
way dnd tangent to the highest part
of the structure, forms a gradient
~greater than 3% with the horizontal
of such runway ends."

~
+

5) Bolivia's Air Service Decree does not have any refer-

ence at all to this subject.
\

Section C. Obligation to mark obstacles

~.

After having seen the legal nature and having
laid@ the basis for property limitations and restrictions,
which wé¢ have qualified as aeronautical servitudes, we

will now examine these servitudes.

The obligation to mark obstacles can be defined
as that obligation which is imposed to the owner of a
land to mark in a visible way during daytime and to illu-
minate Quring the night any construction that exceeds the
legislated heighq; The purpose is to allow piiﬁts to
d

identify and evade' the obstacles, so as to avo
424

possible

actidents.

. . :
Carreno, "Servidumbres y Expropiacion Aeronautica",
4 RBDA, (1952), p. 95; Chauveau, Droit Aecrien.
(1951), p. 400; Fernandez de Maussion, "Servi-

l dumbres Aeronauticas", 15 RIDA, {1960}, p. 94;
Riese et Lacour, Droit Aerien, (1951), p. 144.

424
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Annex 14 of the Chicago Convention contains
technical recommendations about obstruction restriction,
removal; and marking, which must be observed by°Contract-

425

ting States. The marking of obstructions is intended

to reduce hazards to aircraft operating under visual

meteorological conditi,ons.426

The marking of an obsgtruction imposes a bur- ~
den on the land owner, an active or positive servitude,
which obliges the owner to do: "se vitus in faciendo”.

It is basad in the prinoiple "ajus commoda ejus abt in-
commoda",~since‘thé owner that bullds dangerous construc-
tions for the community, in his own profit, must carry

the burden of its consequences.427 '

By this servitude the owner is obliged at least
to assume the expenses involved in keeping up markings
for obstacles installed by the aeronautical authority. ‘4
The result is greater effectiveness of the system and the -
sgfvitude is justified by the precedence of the general -
and collective interest over individual interest.428

The owner who fails to fulfill his responsi-~

bility contravenes legal reg}llations.429 !
.W
425 annéx 14, Part IV, Chapter III, "Obstruction Marking",
describes the objects to be marked, day mark-
ing of obstructions and lighting of obstructions.
426 Annex 14, Part IV, Chapter III, 3.1 Note 2 (6th -.
Edition, 1971). o
427 Rodriguez Jurado, Derecho Aeronautico, (1963), p. -128,
4?8 Videla Escalada, 1 Derecho Aeronautigo, (1969}),p. 468. "

. A

Regarding legal liability to third parties. - See- |~
case, Helicopair v. Montblanc Aviation, where
the absence of marking wds considered to be the
cause of an accident. 16 RFDA, (1962), p.-405.
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A
Only few States in Latin America consider in

r

Q B
their legislatign the servitude of marking obstacles:

Argentina, Dominican Republic, Panama, Paraguay and
Uruguay.430 ,

Article 77 of Urugquay's Code of Aeronautical
Law provides the following:

"Owners are under the duty to permit
S the marking of obstructions which the
aviation authorities believe to be
dangerous, anywhere in the national .
territory, and the establishment of
installations necessaty?to the main=
tenance of these services."

The wording indicates that the owners are under
an obligation of "not doing"”, and they only have to "per-

o mit" the marking of obstructions.4

Article 63, paragraph 1 of the Aeronautical
Code of Paraguay States:

" "The marking of obstructions sh®ll be
compulsory througheout the territory of
the Republic if they, in the opinion of
the Board of Civil Aeronautics, con-
stitute hazards to Air Navigation...". 432 -

v -

a

Aeronautical Code, Article 35 (Argentina, 1967);
Civil Aviation Law, Articles 113-116 (Dominican

g . Republie, 1969); Regulation on Civil Aviation,

T Article“45 (Panama, 1963); Aeronautical Code,

K ‘ ) Article 63 (Paraguay, 1957); Code of Aeronautl—

N : cal Law, Article 77 (Uruguay, 1942). >

. “Article 77 is based -ih the French law of Aeronautical - -
- e Servi tudes (1935), which referred to the obli~- - e
- gation of marking obstacles. Bauza Araujo, -

- "Sefvidumbres y limitaciones Aeronauticas a : ‘

Hlé prcpiedad en el Derecho Positivo Uruguayo", A
. 'Revista de Derecho Publico y Privado, (1959}, '
, . Pp. 28. Fcr 1 study of the French law.of Aero-.

..+ ", nautigal Servitudes, see, Lemoine, Des Servi- -

’ .- - tudes A6riennes, Presses Universitaires de B R
. France, (Paris: 1937). ‘ - '

Fuster, Derecho Aeronautico, {1958), p. 148.

4
' . N
N ‘
- . R
f
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Article 45 of Panama's Regulation on Civil
Aviation, under the heading "Marking of Obstacles" pro-

o

vides:

"Objects or parts thereof within the
boundaries of approach area and
which project above the horizontal’
surface shall be considered obstacles
and shall be marked." 433

Argentina's Aeronautical Code, Article 35

establishes a compulsory marking 'of those obstacles
434 o

which are dangerous for air navigation.

, . Regarding the territorial scope, that is, where
the obligation of marking is applicable, the texts of
Argentina, Uruguay and Paraquay have decreed that the
obligation of marking be applied to any obstacle loca-
ted in the .national territory.435 The Civil Aviation Law

B

Article 45 follows the wording adopted by Annex 14,
Part IV, Chapter III, 3.1.2.

433

434 Foglia-Mercado criticize Afticle 35, implying that

the article is not only against the owners
right, but also against the 'Constitutional

, Principles of the Law of Property and the Civil
" - Code regulations. Foglia-Mercado, Derecho
Aeronautico, (1968), p. 81,

Y

= 435 It is interesting to note how ample the limitation
. - to the right of the owners of the property re-
p ) garding markings is, since it can be done over
- any obstacle and any part of the national ter-
N ritory, the sole element being, to consider

B how dangerous the effects of not having the

i . markings can be to air navigation. Bauza

i § - ] Araujo, "Servidumbre y limitaciones aeronauti-
= cas", Revista de Derecho Publico y Privado,

o (1959), p. 29. See also, Annex 8 to the Chicago
w1 Convention, which complements the subject of
S <:§ markings with certain rules.

{
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3
of Dominican Republic restricts the territoriaX scope

of the law to those obstacles existing in the protec- PR

tion zones of aerodromes, air routes and isolated ob-
stacles.?3® 1n Panama, the marking servitudg affects
only those obstacles located in the protection zones of

aerodromes.437

The subject of expenses incurred by the obli-
gation of marking obstacles ig regulated by the texts of
Argentina, Dominican Republic, Paraguay and Uruguay.“8 '
There is no distinction between expenses for installa-

tion or upkeep of markings. . .

Qhé Aeronauntical Code of Argentina places the
burden of all the.expenses on the owner,439 while th
Paraguayan Aeronautical Code, Article 63, paradgrap
states that:

T...the expenses for ipstallation
and operation of such signals will
be to the account of the State." 440

*

436 supra, No. 430, page 127.
437 Supra, No. 430, page 127.
438 Supra, No. 430, page 127.
439

Foglla and Mercado have strongly criticized Article
' 35 (Supra, No. 434, page 128), because the ex-
© penses should not be .placed on the owner of the
dand, especially when the benefits are received
* by the airline company and the community. The
authors put forward the example followed, by
maritime marking, where the expenses arée paid
by the State, such as in the case of buoys.
Foglia-Mercado, Derecho Aeronautico, (1968),
J p. 81.

440

Fuster, Derecho Aeronautico, (1958), p. 148.
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E Article 77, of Uruguay's Code of Aeronautical

Law, states in paragraph 2: ‘?““~m~_\“\\\\' ] J;:2>

"The expenses incurred in such work, S~ ’f
as well as in maintenance of lights
and signals or of any other pertinent
arrangements, shall be charged to the
+“ operators of the lines."

' This paragraph is very confusing because it
could lead one to the conclusion that airlines are! those
obliged to pay for the expenses, which is not an accur-
ate interpretation.

Dominican Republic's Civil Aviation Law refers
only to the expenses of obstacle markers, situeted in
the aerodrome servitude zones, and those expenses are -

charged to the owners' account.442

e Our position in this matter derives from a
combination of jthe ideas contained in Latin American laws.
Marking obligation should affect any dangerouslobstacle,
in any place of the territory, -and the installation ex-
penses should be charged to the state, while those of
upkeep should be cHarged to the owner of the dangefous
obstacle.

" .
Another form of active or positive servitud
analogous to that of marking, is regulated by Cuba's Air

N

441 Bauza Araujo, “"Servidumbres y limitaciones aeronau-
C ticas", Revista de Derecho Publico y Privado,
(1959), p. 29.
v 442

These obstacles should be exceptions in the terri-
. © tory, eveq though their removal would be. ex~
V : pensive, they must not represent any danger
C?D . . for air navigation. .

LR
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Navigation Geheral Regulation, in Article 53:

"The government may order any indi-
vidual or company to extingquish,
cover or protect in a special man-
ner any light, beacon or lantern so
that it.may not be confused with the
light signals that serve as noctur-
nal navigational guides." __~

I

Section D. Prohibition to construct and duty to suppréss
oSstacIes ] !

Ip felatlon to obstacles located in the surroun-
" dings of ae%oarbmes we e can dlstlnguish two types of res-

trictionsg or servxtudes that tax a land property:

1) No construction or planting, either absolutely or over
a certain heigh (without the perm1551on of the aeronauti-
cal authority).

2) The obligation to suppress wholly or reduce the alti-

tude of pre-existing plantings or constructions, immedia~

tely after the construction or extension of an aerodrome:ﬁ43

These restrictions, that would derive from the

servi@udes of "non edificandi” and from "altius non tolen~
444
dl"

to which they belong. The peculiarity of the creation of

require the creation of a zone, area or surface

a zone common to all, cannot induce us to believe that
they constitute a unity. The indicated restrictions res-~

443 Lenz Paz, Derecho Aerondutico, (1969), p. 136; Ham-
! ilton, Derecho Aéreo, (1960), p. 283; Videla
Escalada, 1 Derecho AReronautico, (1969), p. 141.
444

Le Goff, Droit Aerien, (1954), p. 355; Carreno, "Ser-
. vidumbres y expropiaciones aeronauticas",

.4 RBDA, (1952), p. 94; Milacic, "Les Servitudes
aeronautiqu.s de degagement en France", 17 RFDA,
{1963), p. 148. :
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pond to dlffenont needs, and their consequences are dif-

ferent, and this lS recognized by the Chicago Convention
through its Annex 14.445

Recognition of the servitude or restriction of
not constructing is regulated by the laws of Argentina,
Brazil, Colombia, Costa Rica, Chile, Dominican Republic,
Ecuador, El Salvado¥, Guatemala, Honduras, Panama, Para-
guay, Cuba and Uruguay. 446 \

c

The servitude of suppressing or the reduction
of pre-existent, obstacles is legislated by the texts of
Argentina, Colombia, Costa Rlca, Chlle, Dominican Rep~
ublic, El Salvador, Paraguay, Peru and Uruguay,447 and

445 Annex 14, Part IV, Chapter 2, "Removal and restri-
ctlon of obstructions", Haguenau-Esperou, 2
Organisation de l'aviation Civile Internatlon-§
ale, SGAC, Ecole Nationale de 1 ‘'Aviation
Civdle, (Paris: 1972), p. 22,

446 Aeronautical Code, Article 34 (Argentina, 1967);

Air Code, Article 56 (Brazil, 1966); Law on
Civil Aviation, Articles 26 and 68 (Colombia,
1938); Law on Civil Aviation, Article 56 (Costa
Rica, 1949); Air Navigation Decree, Article

37 (Chile, 1931); Civil Aviation Law, Article
107 (pominican Republic, 1969); Law of Air
Traffic, Article 11 (Ecuador, 1960); Law on
Civil Aviation, Articles 92-93 (El Salvador,
1955); Civil Aviation Law, Article 80 (Guate-
mala, 1948); Civil Aviation Law, Articles 6 and
72 (Honduras, 1950); Regulation on Civil Avia-
tion, Artkcle 46 (Panama, 1963); Aeronautical
Code, Articles 61 (Paraguay, 1957); Code of
Aeronautical Law, Article 84 (Uruguay, 1942);
Law of.Transport and Communicattons, Artlcle
25" (Cubd, 1960).

447 Aeronautical Code, Articles 33-34 (Argentina, 1967);
Law, on Civil Aviation, Article 69 (Colombia,
1938); Law on Civil Aviation, Article 56 (Costa

- Rica, 1949); air Navigation Decree, Article 37

_ (Chile, -1931); Civil Aviation Law, Article 112

'7 (Dominigar Republic, 1969); Law on Civil Avia-.
tion, ticle 93 (El Salvador)i Aeronautical
Code, Article 62 (Paraguay, 1957); Civil Aero-

nautics Law, Article 49 (Peru, 1965);. Co e Qf
Aeronautical Law, Article 91 (Uruguay, 1942},

-
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is found by 1%terpretation of the law in Brazil, and
448 : -

I s a
! °

Artiicle 33 of Ardentina's Aeronautical Code

Honduras.

prd%ides tha?'beﬁore allowing the use of an aerodrome, V
all constructions, plantations or structures of any na-

ture must bejeliminated if they have a height exceeding

that consideked for a clear surface in the  aerodrome. A
comment madel by the drafter, explaining this new article “
in the law states that the purpose of Article 33 is to

avoid the ogenlng ‘of an aerodrome while there is any
danger caused by those obstacles for air navigation.
Article 34 ¢f the Code regulates the punishments for

any violation of the rules mentioned above.

44}

Article 37 of Chile’s Air Navigation Decree
states: : .

"No walls, houses or apartment buildings
may exist, and their construction is pro-
hibited, as is also the erection of
electric transmission lines or other
obstacles, at a distance less than ten
times their height, computed from the
boundaries of the area destined for the
landing field of any public or private
aerodrome..."

The Chilean law has very precise limits,which are too

fixed and mathematical to serve air navigation deVelo§4

ment.450

448 Air Code, Article 58 (Brazil,-1966); Civil Aviation

Law, Article 74 (Honduras, 1950).

\

" 449 Lena Paz, Codigo Aeronautigo, (1971), p. 64.

450 Hamilton, Derecho Aéreo, (1960), p. 283. . ' .

/"’“\ ! . x‘
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. ‘ .
Article 11 of Ecuador's law of Air Traffic

also follows a rigid structure in its paragraph 4:

"Except with the permission of the
Director General of Civil Aviation,

it shall be prohibited to construct
walls, houses, chimneys, electric
transmission lines or ‘any other
building or obstructions or to plant
and keep trees at a distance less
than' 900 meters from a runway whose -
elevation above sea level is less than
2,000 meters or more." 451

Guatemala's Civil Aviation law provides only

in its Article 80, paragraph g452 the subject of servi-

tudes, which certainly shows a deficiency in the legis-
lation.%?3

Article 46 of Panama's Regulation on Civil
4
Aviation, under the title of "Restrictions" states:

1
"For construction within the restri-
cted areas of water tanks, buildings,
radioc and television aerials, and
other structures which may constitute
obstacles to air navigation and are
over 17 meters in height, shall re-~
quire a special permit igsuwed by the
Civil Aeronautics Bureau, following
consultation with the Municipal Eng- .
ineer of the respective locality...".

Article 84 of Urdéuay!s Code of Aeronautical
Law mentions safety zones-and prescribes rules for each

0 ‘ ,
Carrera, Derecho Acronautico, (1958), p. 89.

453 Martinez~Sobral, Derecho Aeronautico, (i958)119. 42,

3

!

. Supra, p. 125. - ’ -

£
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of the four categOrles of aerodromes oY airports which

' are distinguished. 454 v , s

Y

Articlé 69 of Colombia's Law on Civil’Aviation -
legislates the servitude of suppre551ng or reducing pre-
existent obstacles.455 It provides the folloWing:

-~ ~

"The removal of any obstruction to

air navigation shall be considered |

an important reason for the exer- I

cise of eminent domain, if it coh-

sists of a planting, building, or
_ any other permanent or temporary

work located within the area defined ‘

in Article 68." 456 . .

The Reronautical Code of Paraguay in its Arti-
cle 62 gives to the Board of Civil Aeronautics, which
will pay a previous compensation, the authority to,

« .
+ i
e,
.
"o a
-

"...order or provide for the demoli-

tion or for total or partial destruc- . o
tion of the obstruction, of any con- T .
struction, building, or other cate- R :
gories of works which impedes oz ., - “ o
migﬁt impede the operations, of land- R
ing and departure of diréraft, if . .
. these exist-within the safety zones °~
- at the time of estahlishment, exten- . ) @
sion'or operation of % public aigport."® o .
) G o * 4
Patagraph 2 adds that the Board can, in the event of . "
violation, order the demolltiOQ,or abolition of obsttnc- )
4 - tions created within the safety zones re&erred to in ’
- e article 61.4%7 o ’ ° Z \
T . - \ . . 'ﬁ ] «
; A ‘ I - T .
454 ~ - g T,
» ‘ Bauza Araujo, "Servidumbres y limitaciones aeronau- -
. ticas", Revista de Derecho Publlco v Privado, T o
(1959) , p‘ 33, ) - ® -,
& 455  aas i 0
(2'» ‘Cabo Cayon, Deracho Aéreo, (1966), p. 382, R .

.. 436 ' Supra, Footnotes 447, page 132, and 4485 page 133, | T

457 Tolle, Air Law in Latlh- America, (1960),\9_ 221 - e

.
. -
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Artlcle 74,

‘ Pan, bPerecho Aéreota(1974), p. 155.,
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Article 74 of Honduras' Civil Aviation Law L
3 . 1] 5
regulates the dgervitude

of SﬂPP;éss%ﬁg or reducing pre- _ . .

thrbugh 1nterpre5€t;on- o e a
v . * ' . ° 0 . 5
. "Strqptures oy installations or adja= 4 N

‘cent property or mext Lo the aero--
dromes within the saféty- zonés thereof - b . ,
shall be subject to the restrlctxons ° .
‘established by the regulatlons and . ’ o
within the limits established by the . o :
y Mlnlstry of develgpment for reasons: oo
: of safoby " . o

. . O
gven if it is read with other related arti- .

458’ : .

cles of the law, does not seem,t? determlne clearly
459 o .

the authorlty of exproprlatlch which tpe State holds. s 0

It s necessary to poiqt out that thelﬁ%ws of o

. Costa Rlca, Hondu%as, Mexico; Nlcaragua, Peru and Vene-

zue1a?®® 1imit themselves to very general guldellnes - . .

about the subject. They do pot indicate the volumes or
surfaces affected by servitudes or restrictions, nor do

- - El *
g )
L3

" y . . . [ . N
L)

458. There are three other articles related to Articke n
74. They’ gre Article 6, NO VI; Articlke 68 '
(determlnq;aerodromes of public usé and sub- »
‘ject-td eéxpropriation) and Article 72 °({servi- )
tude’of ngt constructing). Article 31 of the s
Regu}atlons, referring to Aerodromes and Civil : .
‘Alrports, .allows eliminations,. but lts legal- )
ity and constitutionality is under discussion. .

. also has to be understood through interpreta- »
tion‘ Brazil has regulatéd this matter by a ‘
Special regulation in 1966. Valle,,Codlgd% -
Brasnielro do Ar, (1967), pJ 99,

Law on Civil Av1ation, Article 56 (Costa Rica,

1949); Civil Aviation Law, Artiele 74 (Hondur- .

as; 1950); Law of General Means of Communica- o
., tions, Art.cie 328 (Mexico, 1950); Civil Avia-
¢ tion Code, Article 69 '[Nicaragua, 1956); civii .
E . Aeronautics Law, Article 49 (Peru, »965); Civil C
a . ' Aviation Law, Article 36 (venezuela, 1955)

] . »

460

‘ . o , R f . . ,
, v ’

gpé'rule has to be‘undersﬁood‘ : M N

L mrg v oo by Pt
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“they 1nd1cate the procedure to- make them effectxve. The
"o effectiweqess seems very dlffmcult V1s—a-v1s the consti-.
tutional and civil Juarantee of property. . .t
» ‘ s " - : ) oo, L l
‘ e Honduras' situation is delicate. They are

_not able td’ determine with clarity;the servitude} even
though they have four4arficles, pertalnlng to the sub-

ojeet, two locatedlln the law qnd two located in the Reg-
- ulatlon.461 o L . i: _ : ’

: . +. . Article’56 Of Costa-Rica's Law on Civil Avia-

tion states:. - oL e . .

* ) L ° Lo o«

) % o : @ *
"Landing fields used.in public, ser-

vice shall have a protective zone;

. whose' extension ghall be fixed in wo®
the regulations and withjin' whlch no
obstruction® may bé cons@ructed Qr .o

"¢ maintiined which Csttltute a dan-* '

ger to- thefoperaann of afrcraft."

L .

(}Q

-’ - '
" . . r, ., N » . o R u) t . L] .
° ! | fArtlcle 328“ paragraph 2.4 of Mexico's Lawrof
General "Means of Cqmmunlcations states. ., @ i

" €@ . ® .
, v . . .
. ¢ .

17 e R - “StruotureS,gnd installations on land

) . i "adjpinihg anfg, adjacent to aerodromes,
Y <« ', . within their protechive anft, sdfety “t e
S < .. .zones, shall, be.subjéct to ‘the tos- - i
oo . ', = tricttions specifled in the protectmwe“~ v e
e o ' Regulatxons.“ R A \ Do . : s
4 o . T €, s |+ T LY '_‘ \ N N
» - N ¢ . N 6 "'J LN ’ > “‘
‘ " 8 “ To the abovemeﬁtlonad laws, @hich do' not con~- °
' ! tribute greatly to@the gfféotivéhess of, the serv1tude, we
. ’ ,Q~ muqt ‘add: Bolivia's Adr Service Decr%e, wﬁxch does not men-'
. )
v Qlon gervitudes or prqperty restrictlons. In. the future
S B . " these laws-should bé more. speGlflc, in order 40 obtain
1« e better fesults." v ’ P ‘ :

3 . . 3
’ . .
E - @ é ° . P
, ! . ® 3
‘ ’ W A ¢ . .

e o "= — - “ o W
. .’ GD . 461 "‘ . ‘ o, ! ; ,)n .
: C1vil Aviation Law, Articles 74, 6 "NO yI aad 68,
plus Article *31 of the Regulations, Pino& .
. .. perecho Aéreq, (1974). P., 155. : L

. ¢
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Doctrine has participated actively in thkl%ié~
cussion whether servitudes or restrictions to proﬁerﬁy’
will be applicable only to public aerodromes .or ié!they
will be extended for the benefit of private aqx?frvﬁésl

Videla Escalada concludes that.servitﬁde§
should only correspond to public aerodromés.’ Thé arqu-
ment is based upon the concept that private aérbdromes
do not have the characterlstlcs of general interest, '

assumed by public aerodromes 462

.
’

Hamilton ghares Videla' ﬂ‘opzn;on, and adds

that in Chile a contrary solution would be uneopstitu-

tional. 463 ) - ¥

—~—

Lemoine recommends two conditions that should S

be met hefore private aerodromes can benefit from the
servitudes we have mentioned: a) They should bé open te
public atr traffic; b) They must belong to a commun1ty464

associations or commercial societies. —

The Videla Doctrine, as it could be called, is . ' :

accepted in Latin America by only three countries: Argen-

tina, Costa Rica and Paraguay.465

¢

462 The hypothe51s of existing obstacles in the surround-"

ings of private aerodromes only determines a
conflict of interests between the owners of
surrounding rural property and the operator of
the aerodrome. Videla Escalada, 1 Derecho Aero- 3
nautico, (1969), p. 462. ;

‘The reason being, that' Article 10, NO 10 of Chilean .
Constitution (1925) does not admit that expro~ ' -
priation is exclusively for the benefit of an. v,
individual. llamilton, Derccho Aéreo, (1960),

p. 286.

Lemoine, Des Servitudes Aerlennes, Lles Presses Un1~ -
versitaires, (Paris: 1937), p. 47, C

Aeronautical Code, Articles 31-34 (Argentina, 1967);
Law on Civil Aviatiog, Article 56 (Costa Rica, .
1949); Aeronautical”Code,:Article 61 (Paraguay,

463

464

465 {

1957) .

- %
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Article 61, paragraph 1 of Paraguay's Rero-’
nautical Code refers to servitudes,. and to the authority

of the Board of Civil Aeronautics in adopting measures

fOr the' ¢ L > »

"...creation of safety zanes in the
surrounding areas of public airports,
in which the construction or mainten-
ance of any type of obstructions

’ shall be restricted or. prohlblted 466

. i "
) Articla 37 of Chilan's Air vaid%tiOh Decdres has
extended its reétrlctxons to publlc aqﬂ private aero-
dromes. 467 o \ \ ‘

The majority of “the laws do not gi@tinguish
among the obligatidns and therefore they bengfit both pri-
vate and public aerodromes. Such'is the case in the laas
of Brazil, Colombia, Dominican®Republic, Ecuador, El

Salvador, Guatemala, Honduras, Mexico, Nicaragua, 'Pana-
468

ma, Peru, Uruguay and Venezuela.
/ .

4660 Fuster, Derecho Aeronautico, (1958), p. 148. =

- 14
467 Hamilton, Derecho Agreo, (1960), p. 282. v
4€8 Air Code, Article 56 (Bra21l L966), Law on Civil

. Aviation, Artidle 68 (Colombla, 1938); Civil
. Aviation .law, Articles 100-116 (Dominican Re-,
public, 1969); Law of /Air Traffic, Article 11
(Ecuadox,. 1960); Law oh Ciyil Aviation, Arti-
cle 92 (El éalvador, L955) ‘Civil Aviation Law,
\Article’ 80 {Guatemala, 1948); Civil Aviation *
Law/, Article 74 (Honduras, 1950) ; Law of General
Means of Communlcatibns, Article 328 (Mexico,

[, . ‘ 1950), Civil Aviation Code, Article 69 (Nic-
}' 1aragua, 1956) ; Reguklation on Civil Aviation,’
y K artlcles 44-45 (Panama, 1963); Civil Aeronau-

> 7 ticae Law, Article 49 (Peru, 1965); Code of.

* / Aeropautical Law, Article 82 (Uruguay, 1942);
;' Civil Aviation Law, Article 36 (Venezuela,
S, 1955y, . , i .

~ . ; )
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Article 82, Chapter III of Uruguay's Code of
Aeronautical Law, referring to restrictions states that:

"For the purpose .of guaranteeing safety

of air navigation, and especially to ,

facilitate the landing and ‘take-offs

of aircraft, and in application of the
& principle of restrictions in the inter-

est of air navigation, 'Safety zones' .

shall be created around aerodromes and -  ,°

airports, in which the construction ‘ e

or maintenance of all categories of -

obstructions are prohibited or restric- ‘ s

ted." 469 .

L}

Section E. Servitude Areas or Zones

. Different positjons are taken by Latin Ameri-
can laws to determine how a‘*servitude area or zone, for
not building or for suppre351ng obstacles, is to be est-
abllshed~470

' . 469 Bauza opines that according to the principle which

p says, that where the law does not distinguish,
] ( the interpreter must not distisguish either, -
’ it should be undérstood that both private and
public. aerodromes are included in Article 82.
Bauza Araujo, "Servidumbres y limitaciones
aeronauticas”, Revista de Derecho Publico y
Privado, (1969), p. 31. N 9

’ ‘ 470 14 is interesting to consider the difference between
Ty ' : limitations and restrictions. Limitations
(among which are included administrative ser- r
vitudes and expropriation), impose on the
wner a particular sacrifice in favour of a
-correlated collective interest. Restrictiops
involve an inherent and gencrally imposed en-
cumbrance on title. According to the limita-
\ + tion, if expropriation must occur, for reasons
’ of public utility, compensation must be given.
Restrictions do not give rise to compensation. .
Peérdomo~Lr~abar, "Aervnautic Servitudes", :
'44 Michigan Law Review, (1946), p. 1020.
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. 4 o~

1) The first group of texts use a mathematical criter-
iof,” as well as aglegal one for the zones, surfaces or
vplumes, where no obstacles can be found or where con-
kructions are not permitted. As a consequence of what
is sftated in those laws, such zones are established auto-
matijcally from the moment of the installation of the

aeropdrome.

This procedure has Eeen followed by the laws
of Colombia, Chile, Ecuador, Guatemala, Panama471 and ’
Uruguay.472 {

Chile's and Colombia's servitudes are esta-
blished in relation to surfaces located in the imaginary
extension of the extreme of the runways of an aerodrome.
The laws of Ecuador, Uruquay473 and Colombia, consider
for their establishment those zones marked in relation to

the aerodrome's perimeter.

Each solution has a significant drawback: de-
terminations that are valid today could be useless after

471 Only applicable to the prohibition of new cdonstruc- -

tions.

412 Law on Civil Aviation, Article 68 (Colombia, 1938);
Air Navigation Decree, Article 37 (Chile, 1931);
Law of Air Traffic, Article 11 (Ecuador, 1960);
Civil Aviation Law, Article 80 (Guatemala, 1948);
Regulation on Civil Aviation, Articles 44 and
46 '(Panama, 1963); Code of Aeronautical Law,
Articles 82-85, 89 and 91 (Uruguay, 1942).

In Uruguay the procedure followed for servitude
arcas is applicable only to security zones of
acrodyomes and hidgh tension lines. It is import-

°  ant to note that the inclusion the high ten-

sion lines is a result of the léYislators'

-'worry not only about the dander imposed on :
air navigation, due to lack of visibility, but
also about :Le risks that can arise from elec- '
tric emergy conduttion. Bauza Araujo, "Servi-
"dumbres y limitaciones aeronauticas", Revista
de Derecho Publico y Privado, (1969), p. 34.

b
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O ‘ 474 N

a period of time, because of aviation progress.

2) Another group gives the delimitation of the protec-
tion zones of aerodromes to Regulations, especially de-
creed for this matter.

The procedure is followed by the laws of
Dominican Republic (with a general rule), El Salvador,

Panama and Paraguay.4 75

Article 93 of El Salvador's Law on Civil Avia-
tion, under the title of "Structures and Aerodromes*;
Fl in paragraph 1 provides:

/
"Within the limits of a civil aero-
drome and within a distance of 5,000
meters, there may not be any struc-
tures or plantings whose height ex-~
ceeds that established by the res-
o pective regulation.”" 476 C

Article 44 of Panama's Regulation on Civil
Aviation states, under the title of "obstacles",

474 The criteria to suppress obstacles and forbid can-

structions in the same measure in all the aero- .
{ drome perimeter could be unreasonable in the

situation of aerodromes with only one runway.

In those aerodromes with intersected runways

it could be indispensable. Chauveau, Droit

Aerien, (1951), p. 398. ‘

475 C1v11 Aviation Law, Article 106 (D@minican Republic,
" 1969); Law on Civil Aviation, Article 93 (El
Salvador, 1955); Regulation on Civil Aviation,
Articles 44~46 (Panama, 1963); Aeronautical
Code, Article 61 (Paraguay, 1@57). . ‘

a . 476 phig gystem of determining a distance around the

w T o to perimeter of the aerodrome, and leaving to the
e - \ *  regulation the height above which there cannot
] s . . . ..’ be any obstacles, is:also followed by Dominican
C%)\ T - - Republic's Civil Aviation Law. ,

N

.

.
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"The constructiohs and installations

on lands adjacent to or near aero-

dromes, within the restricted and

safety zones thereof shall be subject

to the restrictions prescribed in the

respective regulations." 477

. .

3) A third crierion, which we consider to be "flexible"
is also applied by some Latln Amerlcan texts. It is >
strongly related to the dellvery of ample power to the < "
administration, 5pe01f1cally to the Aeronautical author-
ity, in order to determine the obligations or servitudes
affecting property. As we shall see, the authority det~
ernines, the way to apply those 11mitag10ns required by

each particular agrodrome.

' Uruguay's Code of Aeronautical Law besides im-
posing restrictions around the perimeter of every aero-
drome, establishes an "approach zone" and grants the ex-
ecutive power the ‘authority to determine in each case the

" ‘necessary servitudes. Article 86 provides:

"Approach zones shall be trapezoid .
zones, with a base of 330 meters at )
the end of each runway and broadening

until they reach 1.330 meters at a A\
distance of 3,200 meters from the
edge of the runway, its axis being
the landing runway in this case." e

[

Article 87, paragraph 1 states that:’

"In the areas located between.the ,
approach zones, as defined in the pre-
z n ceding article, the conditions of

-

o

477 The Aeronautical Code of Paraguay also follows this : a
K system, by which regulation determines the con-. ’
- cept and extension of surfaces where restric-
" tions and servitudes are applied.

[
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encumbrance to be applied. shall be
determined in each case by the Exec~
utive, when there is no profit or
interest to the State in applylng

the maximum conditions defined in the
preceding articles."

Paragraph 2 adds the féllowing:

"The condltlons to be applied shall

be the subject of a special restric-

tions plan for each aerodrome or

airport, which must be approved by :
the executive." 478 o

;The Argentinian Aeronautical Code seems to have’
even more flexlblllty and limits itself to determiAing in
general terms whag is called Ysurfaces of obstacle re-
moval"479 lﬂ whose vertical projection plantlngs or con-.
structions are limited or restrlcted.480 The légal limi-

tation of the obligation is formally fulfilled by the law

" and the aeronautical’authority will determine in each

case which are the "surfaces of obstacle removal®. Con- ,

sequently the limitations or restrictions will be applied
to those surfaces located in the surroundings of aerodromes.

- : .
0

478 The "approach zones" seém to 001nc1delw1th "safety-

zones" of ILS runways. Tollg, "Direito Aero-
nautico no Uruguay", 3 Boletin ITA, (1960), p. 22.

Article 30 of Argentina's Aeronautical Code defines
"surfaces of obstacle removal” as those "imagin-
ary, oblique, and horizontal areas, which ex-
tend over each aerodrome and their immediate
environs, and which tends ¥o 1imit the ‘height
of obstacles to alr naV1gation " '

Aeronautical Code, Artlcles 30, 31 and 34 (Argentina,
1967). See Lena Paz, . Derecho Aeronautico,
(1969), p. 134, 0

Aeronautical Code, Articles 30 and 32 (Argentina,
©1967). L¢ a Paz, Derecho Aeronautico, (1969),°
p. 136. . g

479

x

480

481

481
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The most flexible of all the laws is the Braz-

ilian Air'Code. It gives to the aeronautical authorities

the power to determine both the restrictions to property,

as well as its application to each particular case, ac-

cording to a protection plan of each aerodrome.482

Section F. Servitudes' Effects

P2

The effects of,tne éonstiﬁutiog of restriction;
or aeronautical servitudes are diversé, depending upon
whethef they arise from the prohibition to bhilh or from’
the impoéition to suppress or reduce obstacles pre-exist-
ing before the aerodrome authorization to operate. ,

Arti¢le 102 of Dominican Republic's Civil
Aviation Law provides that:

"Aeronautic Servitudes will tax the-
servient tenement from the same mo-
ment the authorization is given to
establish an aerodrome."

L Article 102 rules a prohibition&to build near an aero-

| drome, since there is an obligation, a tax of the serv-
ient tenement, over the land. " The owner that defies this
prohibition is quilty of unlawful conduct, because before.
proceeding with the construction he had a restricted

. right, and he has operated against the law exceeding his
property r1ght.483 It is therefore logical to proceed

to destroy that which has ‘been built in contravention.'

o Sren AR

482

B

Air Code, Articles 56 and 57 (Brazil, 1966). -

A \

2 e
S Y

5
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483 videla Escalada, 1 Derecho Aeronautico, (1969),

p. 4646
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The expenses will be on the part of the owner, and.ratur-
ally there will be no right for indemnification for the
;destroyed construction. This right is expressly and in-
3tegrally recognized by the laws of Argentina and Para-
guay,484 even though the obligation of the transgressor
to suffer the demolition expenses does not appear to be

explicitly stated in those laws.

Article 33 of Argentina's Aeronautical Code
states that the,

"authorization of any-aerodrome will
be subject to the previous elimination
of constructions, plantings or struc-
tures of any nature that are built
higher than the one limited by the sur-

' faces of obstacle removal, determined
for that aerodrome." 4%;

Other Latin American texts would arrive at slm-
ilar solutions following rules of their own legal system.
These téxts are those of Colombia, Chile,486 pominican
Republic and Uruguay. Brazil's case shows that the ef-
fects seem contrary to the general rule, since according
to the law an owner who w1shes to construct in contraven-
tion to a restriction, would have the right to an indemni-
fication;, either accorded or fixed judlcially.487

484 Aeronautical Code, Article 31 (Argentina, 1967);
Aeronautical Code, Article 62, paragraph 2
(Paraguay, 1957).

485 ‘Lena Paz, Derecho Aeronautico, (1969), p. 136.

486 In Chile, forggxample, this can be seen through Arti-
cle 931 of the Civil Code and Article 565 of .

. the Civil Procedure Code.
- 487 )

It relates to the Article 150 of the Constitution,
that guarantees property rights and considers
indemnification. Decree~law NO 32 (18 November,
1966) also requlates this subject. Valle,
Codigo Brasileiro do Ar, (1967), p. 98,
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Y
' (ﬂ An important matter is the method used to
bring the legal sanction against the transgressor into
,effect. The lack of "imperium" that the owner or opera-
tor of the affected aerodromes has, compels him to re-
sort to the judicial intervention. It is not considered
oportune to follow the simple administrative procedure,
because of the respect owed to the property rights,
guaranteed constitutionally. :

In our opinion the admin}st;at%ve procedure
should not be wholly disregarded, especially in countries
such as A;gentina and Costa Rica, where there exists
jurisdiction related to actions under Administrative Law.
We consider this a sufficient guarantee for the public.

The thesis of the judicial way is stated ex-
pressly in Latin America, by the laws of Argentina and
., 488
o Brazil.

Article 34 of Argentina's Aeronautical Code
provides that if after the approval of the surface of
obstacle removal in a public aerodrome,an infringement .
was encountered to the rule considered by Articies 30
and 31, the owner of the aerodrome will notify the vio-~
lator to eliminate the obstacle. If this is not done,
the owner will ask judicially its demolition or suppres-
sion, without indemnification right.

The-administrative procedure is not accepted
expressly by Latin American laws, but could arise from
legal interpretation of the text of Article 62, NO 2

of Paraguay's Aeronautical Code.489

| 488 Aeronautical Code, Article 34 (Argentina, 1966);
‘ Air Code, Article 58 (Brazil, 1966).
By 489 wolle, Air Law in Latin America, (1960), p. 221. -~ — =~ -— -
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Another serbitude or restriction to be con-
sidered imposes on the owner the suppression, demolitidn
or reduction of plantations or other obstacles pre-exist-
iné at the time of the aerodrome authorization. Clearly
the servitude shows. a pressure over private propefty;
consequently the procedure of indemnifying the owner for
the damages shall be used. 430 Another possibility is to
proceed with, the expropriation according to special rules
of Air Law, if there are any, and if not, in defect of
these rules, thése of Common Law should be applied.

This servitude is recognized implicitly or
explicitly by the laws of Argentina, Brazil, Colombia,
Chile, Dominican Republic and Paraguay.491

Article 69 of Colombia's law on Civil szg-
tion statés that:

L3

"The removal of any obstruction to,
air navigation shall be considered

an important reason for the exer-
cise of eminent domain if it con-
sists of a planting, building or

any other permanent or temporary

work located within the area de-
fined in the preceding article." 492

/

490 Videla Escalada, 1 Derecho Aeronautico, (19695,

p. 463.

491

&

~Aeronautical Code, Article 33 (Argentina, 1967);
Air Code, Article 58 (Brazil, 1966); Law on
Civil Aviation, Articler69:{Colombia, 1938);
Air Navigation Decree, Article 37 (Chile,
1931); Civil Aviation lLaw, Articles 110 and
112 (bominican Republic, 1969); Aeronautical
Code, Article 62, N© 1 (Paraguay, 1957).

_422“ In this respect Resolution N® 751 (2nd Sept. 1964) .
. -regulates this matter in Colombia. Cobo Cayon,.
Derecho /._reo, (1966), p. 390. ' .

[

»
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Section G. Other, Servitudes

Other iegal figufés also assume the character
of property restriction. Among them we can'mention:
transitory servitudes: those that loék for the elimina-
tion of radio-electric interference, and others related

to landings and emergencies.

The Domlnlcan Republic C1v11 Aviation 1aw hag.
determined - the establlshment of a transitory servitude,
by which building is prohibited and obstacles are sup~
pressed. The law considers the'poésibility of establish-
ing these tran51tory servitudes in two lnstances. 1) wWhen
the construction of an aerodrome in a determlned land is
under study, the surrounding property will be subjected
to the legal servitudes, until such time as the cbnstrué-
tion is definitively approved or disapproved. The prev-
entive servitude cannot last more than one’Yeax.493
2) For the construction of the aerodrome, for a maxiﬁhm
of two years, from the moment tﬁg authorlzation to begin

the construction is qiven.494

In order to bring these transitory servitudés
into effect the law defines a system, through publications
_in newspapers, which notifies the owners of titles of the
affected land, about the marking of the boundarjes of the

property where the aerodrome shall be built.4%3

493 Civil Aviation Law, Article 103 (Dominlcan Republic,
1969).

494 Ccivil Aviation Law, Artlcle 102 (Domlnican Republic,
1969).

495

The notification of the approval or disapproval of
' the study regarding the aerodrome construction
is done in the same wdy. Civil Aviation Law,
Article 105 (Dominican Republic, 1969)

T e eaa b
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( | o ) ' .
: Another servitude regulated in Latin America is
i ' one that regards the elimination of interferences in air
) communication systems, radio-electric equipment~and radio~
direétion finders, used for the purpose of aiding air
navigation. These systems, fulfilllng a primary function
in the actual stage of aviatlon, ‘require a careful elim-r ;
, ination of those sources of 1nterference which can come .
® from broadcasting equipment, conventlonal constructzon

and even from the transit of motorized vehicles in its
P

o , ,

proximities.

. Article 6 of Law 16.752 of Chile contemplafes
the prohibition of plantations or constructions in the
surxounding land of those places where instaliations of
aid for air navigation are located, without a previous
authorization from the aeronautical authority, even when

o such installations are outside the perimeter of the aero~

‘drome.dgﬁ The laws of Domiﬁlcan Republic and Uruguay497

have certain fixed surface$ determined around .aerodromes,
in which no broadecasting d@atlon can be installed.

Article 92 of/pruguay s Code of Aeronautical
Law states that: '/ '

7
"The instailation of radio-brgad—
casting gtations is prohibited in
the saféty zones referred to in . \
Articl¥e 82, at a distance less than ‘ )
Vv ' " R .

/
r/ * . -
s N

18}

'4%i/;$be/r9550n for this servitude is based”on the avoid-

~

ance of disorientation or perturbation of .ILS
and other manoceuvres which greatly depend upon

Ve a good communication with air traffic control.
T Hamilton, Derecho Aéreo, (1960), p. 282. .-
2/// - A37  jvil Aviation Law, Article 108 {Dominican Republic, e
A ‘ 1969); Code of Aeronautical Law, Article 92,
‘ga (Uruguay, 1942),
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2.5 kilometers from the boundary
of the runways, or from the sur-
roundxng perineter of each aero-
™ drome or airport as fixed by the
Executive." 198 , :

’ Artlcle 108 of Domlnican Republlc 8 Civil .
structxons, which could disturb or divert the radio-
direction finder waves, in a zone ofhlo,DOO meters, mea-
sured from the perimeter of every airport or military .
aerodrome, except: those installations and constructionu
which are destined for their seryice.499

\ ]

Article 46 oE'Penema'é«Regulétion on Civil
Aviation, under the title of "restrictions", states that
‘a special permit is needed for radio and television' aer-
ials, limiting their height, and if their height exceeds
17 meters, they are to be considered as obstecles to

air navigation.
) ¢
Besides the prehxbltion to construct, the Dom—‘

inican and Uruguayan law contemplate the ' possibxlity of ‘:
suppressing exrstentrdisturpxng,installations (prohib11

tion to exist). Article 110 of the Civil Aviation law of

Dominican Republic establishes that the disturbing instal-
1ations and constructions will be removed or modified,

[

438 Bauza even criticizes this arbicle for being §0
limited, adding that other radio-eléctric in-
stallations’ should also be ingluded, due to the
danger -they could cause in dlr navigation.

Bauza Araujo, "Servidumbres y.limitaciones aero-

nauticas”, Revista de Derécho Publlco Y Privado,

(1969), p. 35.
499 The 'same principle is followed by Afticle,109,with
the only difference beinhg that it involves in- -~
- stallations and constructions outside the zone
: ‘referred to in Artié¢le . 108. . Therefore nothing
g - that disturbs or. diverts radio—direction finders
. " 18 allowed in Dominican Republic.

Aviation Law prohibits broadcasting statmons and con~ Iy

!
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’ with a right of indemnification for the owners accord-

- ‘ o

ing to the law.

Article 93 of Uruguay s Code of Aeronautical:
Law provides that the:’

i N
. \

"...Executive, upon recommendation of

" the aviation authorities, may decree,
with compensation in advance, for the
transfer of radio broadcasting stations
presently located within the radio
fixed. by Article 92. If there is no
agreemént reached with the interested
party, the procedure provided in Arti-
cle 175 shall be followea " 500

- &

o

Finally there are certain servitudes or res- 1
trictions to the properky of private people, which con-

: sist of -alMwing aircraft, in emergency cases, to continue

their landing on their property (except if they, have l
caused damages); to allow the entry of civil sérvants in

charge of the rescue of the éircraft and the passengers .

and crew agi the obligation of the owners of private aero-
: . dromes to a cept freely the Operatlon of publlc “and mili=-r
tary aircraft.

. A

. / /
“ \ An important consideration must be given to the
P . fact that a mere flight over the real State does mnot mean
any‘géﬁvitude over it. The alrspace is in it a public

aomaln and rests with the State to oversee its adequate

and;prudent use. '

% : '
] N bl ‘ ' ’ K ’!/' ' . \_"’ o
. ~ g .
S N \\\Qgtlcle 1753 which refers to the elimination of ob-
b ~ \\apructions existing, - 1n the "safety zones" states
(;) . ., that the procedure is settled by Decree—law
S . L946 (30th-April, 1942). s ‘ .
* ) ~ - ) ‘ )
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'portation egquipment. The divegaity of machines is

developed under the name of Space Law, with a lega;

'does not study, hor become involved with, the 1e§alﬁre—

503 , . i
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PART II. THE AIRCRAFT

CHAPTER I. .DEFIN¥TIONS

&

Section A. Generalities T g

Doctrine has- had great difficulty in obtaining
a clear legal deflnltlon of"aircraft. "Although: aviation
has a short. hlstory it has accomplished an incredible

amount of technical development in the area of new trans-

great: aerostat, supersonic aircraft, parachute, glider,
hovercraft; they all present permanent problems to. jur-

ists who(seek to determine a definition of aircraft.501;

. - N , ‘ n s v
. The appearance of spacecraft is the last tech- i
nical challenge to the law; a new type of law has been I |

502

system completely separated from Air Law. Air Law’

gime of spacecraft.

The term aircraft must be considered as. éﬁe'

genre, highlighting those crafts which are heavier than
503

air called alrplanes, aerqplanes or airshlps.

,Even though today’ there is a clear superiority
of heavier-than-air 'crdfts,'we cannot accept the term ,

. i 1 . ‘ ' ?
Tapia Salinas, L4 Regqulacion Juridica del Trans-

porte Aéreo; Instituto Francisco dc Vltorla, -
(Madrid: 1953%, ..l32. : ‘

501" h

502 It is important to note that not even when a space- L
eraft crosses the airspace towards outerspace, . el
can it.be considered as aircraft, sinae as.will -
be seen, aircraft is destined to circulate -in —
the airspace only. Therefore we must distin- L
. guish between spacecraft and alrcraft. o T

»

Lbustauerrran, La Aeronave, {1958), p. 12.
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"airplane" designating-the genre "aircraft", since A}r
Law by definition comprises all " air navigation phen-
omena.

oYL *

Section B. Delimitation of the Definition

The history of the definition of aircraft in
International Air Law starts with the 1919 Paris Conven-
tion, which gave the following definition of aircraft in

504 . <. -

Annex A: "Any machine that can derive support in the at-’

"_31»?’

506

mospherd from the reactions of the air".sos Annex D

indicates which categories of machines must be classi-~
fied as -aircraft, "by.stating, "The word aircraft com-
prises all balloons, whether fixed or free,kites, air-

ships and flying machines". 506

The definition therefore covers lighter-~than-
air as well as heavier-than-air aircraft. The Iberoaméri~
can Conventlon of Air Navmgation (Madrid, 1926) and the
Panamerican Convention of Commercial Aviation (Cuba,
1928) follow the definition settled in Paris.>%’

3

504 Venezuelan author Delascio, gives, the tltle "Avia-
tion law" to the study of Air Navigation~ his
idea is based on the title of the Convention
on International Civil Aviation, (Chicago,
1944), Delascio, Derecho de la Aviacion,

'~(1959), p. 72

505 -Bodenschatz,’“El Concepto' de Aeronqye en los umbra-
. © les de la éra astronautica', .11 RIDA, (1958),
! pn .630 -

zollman, Law.of the Air, (1927),.p. 149.

3

Annex D of Madrid. Gay de Montella, Las leyes de 'la

%gronautlca, Bosch, (Barcelona: I929), p. 2177 .

, rancoz Rigalt, Prlnciplos de Derecho Aéreo,
Talleres Graficos, {San Luis de Potosiv 1939),

p. 84 ‘ - ‘ ’ . .

507

£l
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In dealing.with the subject ofjaircraft defi~
nitions it is interesting to find other definiéions in
Internat10na1 texts, which certainly have historical im-
portance.

oy

The internaéiﬁnal Sanitary Convention (The
Hague, 1933) in its Article 1 defines aircraft as:
"Any machine which can derive support in the atmosphere
from the reactions of the air and is intended for aerial
navigation".~ The definition found in the Convention

U.S.A. - other American Republics concerning the Pan-
American Sanitary Code (Havana, 1924), in its Article 2,

which could be considered exhaustive, provides:

¢

"{(Aircraft is) any'vehicle which is
capable of transportlng persons or
things through the air, 1nc1ud1ng
aeroplanes, seaplanes, gliders, heli-
copters, airships, balloons, and

e captive balloons". 508 . \

Artive XVI of the .1948. Geneva Convention on the Interna-
tional Recognition of Rights in Aircraft, establishes '
what the term aircraft includes, important when the air-

. craft is viewed as an object of law: "

. "For the,purposes of “this Conven- , : ' Hj
’ tion the term ‘aircraft' shall in-
clude the airframe, engines, pro~
‘pellers, radio apparatus and all
. other articles intended for usé in
the aircraft whether installed ~ -
thereéin or tempbrarily separated
therefrom". 509 ,

A,

‘ 508; ICAO Dog. 7200, Lexicon, (1952}, p.llo.
’509 Wilberforoe, "The International Recognition of Rights
in Airgraft", 2 International Law Quarterly, N

(1948-49), p. ]36.

¢
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Both the Chicago Convention &nd the 1919 Paris
Convention, do not include a deflnltion of the term "ajir-
craft" in the Conventlon itself.

The deginitian found in Chicago was the fol-
lowing: ) ol
L4 ¢

"Alrcraft Any machine that can
derive sugiort in the atmdsphere
from the actions of the air."

This defipition was modified in 1967 (8th November,
1967, 'and’ entered. into force 8th March, 1968) by the ICAO

Council.S;0 The reason for the modlflcation was the deci-
sion toxexcludc air cushion vehlcles frOm the aircraft
categoryék.511 , . '

\

! The new definition of aircraft found in ICAQ'
texts if the following: -~ .° .

v

“Any machine that can derive support
in the atmosphere from the reactions
of the air other than the reactions
of the air agalnst the earth s sur-
° . face.n i1z T ? S

Q o

4 . v 5
.

“ v

a 510 The decision ©f thé Council was the amendment NO 2

to Annex 7 (Aircraft Nationality and Registra- .
l tion Marks). This decision also meant : further
| . amendments to Annexes 2, 6, 8, 11 and 13, Pro-
L « ; - . _ celures for Air Navigation Services, Rules of
o the Air and Air Traffic Services. 1t was also
incorporated in its new form in Annexes 16 and

AT
KAk
>

b 17. 1ICAO, Doc. 8743-C/978. Actiornt of the
%ﬁ X L Council, 62nd Session, (19/9-15/12, 1967), p- 10.
i ¢
5
" 511 Marcoff, Traité de Droit International Public de
% ’ 1'es?ace BEditions Universitaires, (Fribourg:
£ i ’ ]
iﬁﬂ ’ » P. 400..
Ay Y : . . " .
g _— ;512 Ica0, Doc, ‘9110, iLexicon, Vol. IX. Definition AS6,
i, ' : . (1974), p. 10..

W S
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Due to the wide variety of devices and mach-~ = _
ines, there are man§ definitions besides the one given
by ICAO. For example USCA's interesting definition:

' "...an aircraft-is any contrivance
used or designed for navigation or’
flight in the air, except a para-
chute or other contrivance designed
for such navigation, but. used pri-

« marily as safety equigment." 513

f o .
| Three criteria have been adopted by jurists

and the law to give a definition of alrcraft:

1) Purely enumerative, listing the various aircraft types?
2) Descriptive or conceptual, by which the main charac-
teristics of the aircraft are enumerated, and Which per-
mits a differentiation w1th other crafts or véhicles. ‘
It follows three formulas:

a) wide,

b) intermediate;

c) restrictive. :
3) Mixed oxr eclec%ic. 514 !

)1) The criterion that purely enunciates is' found mainly
in Anglo-Saxon countries,” whaere Common Law exists. These
v countries have the disadvantage df "numerus claugus™:

there will be an incapability of including in their legal
515 This criterion has

) catalogue new kinds of aircraft.

*

';ﬁ” 513 The definition includes balloons, airplan3$ and

vf; . ) hydroplanes.' 4@ ‘USCA. 8 171-184. Blacks Law

SN e ’ ‘ Dictionary, 4th Edition, (1968), p. 92.

B 514 papia salinas, Regulacion juridicd Tramsporte Aéreo, = -
§§ ) L . \ (1953), p. 137. ‘ . ,

N R 1 513 In,Anglo—Saxon countries the criterion is more des-

S N ‘ criptive in the régulations than in the law,

R L ‘ s therefore one must refer to the regulations.

e I I . . . \ + \
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not been used by any Latin Americanrlegislation.516 ] ,
.2) The legislative adoption of conceptual or descrlptlve ‘
criteria can assume wide, intermediate 'and restrictive -
formulas: | .
a) Adopting a wide formula-means that the only distinc-
tive quality of the aircraft must be the abilityqto'stay"
in the air. The adoption 6f this formula arises as a
concern of the legislator to include any type of device
whose submission ta the aeronautlcal legal regime’ could

be of interest.’l’ : : ’

In this wide formula we must include captive
balloons, which are fastened by.wires and cables to the
earth surface, without being able to dlsplace itself on

the airspace.
- ‘
The wide formula is accepted in Latin America ,

by the laws of Cuba, Chile, Colombia, Dominican Republic,
518

Mexico and Panama.

Article 4 of Cuba's Regulation on Civil Avia-
tion states: . |

LN

. "For the purpose of this Regulatlon N
! . 'aircraft' shall mean any contrivande

of locomotion used for the transport
\

' AN ( . 4
'Videla Escaiédg, 2. Derecho Aeronautico, (1969), p. 27.

516

517 ¢he reason being that this formula has an ez&dent

political lntérgst. Loustau Ferran, L& Aero-
nave, (1958),° p:\19. . '

518 Regulation on Civil Aviation, Article 4 (Cuba, 1928), )

: Law on Civil Aviation, Article 3 (Ceclombia, Coe
1938); Air Navigation Decree-law, Article 1 ,
(Chile, 1931):; Book Four, Law of General Means
of Communications, Artidle 311 (Mexico, 1950}
Civil Aviation Law, Article 61 (Dominlcan Re-
public, 1969); Regulation on Cixjil Aviation, a
Article 8 (Panama, 1963). N

. ) ™~

A
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of persons, mail, merchandise and

goods ‘of any kind, capable of rising
and circulating in the air". -

kW

Articlé 3 of Colombia's Law on Civil Avia-

Y

tion states:

Law provides:

of Communication provides:

"Aixrcraft shall be deemed any-machine . N
capable of deriving support in the .
atmgsphere from the reaction of the

air®. 519 ’

Article 1 of Chile's Air Navigation Decree

"For the application of the present
Decree-law, an aircraft shall be any .
contrivance capable of rising or cir-
culating in the air." 520

Article 311 of Mexico's Law of General Means
' L
-4 ~

"For 'the purposes of this law 'aircraft'
shall be any vehicle which is capable
of supporting itself in the airxr." 521

' 519

—520

521

Article 41.1.7. of Colombia's Manual of Regulations
follows the same definition, even though the.
wording is different. An example of what
usually happens between the law and its regu-

" lation in Latin America; Cobo Cayon, Derecho
_ Aéreo, (1966), p. 224.

Hamilton is not satisfied with the definition,since a
glider which can circulate, woauld fall into
the aircraft category. Hamilton, Derecho ( .
Aéreo, (196Q), p. 176. -

Ortega, Nacionalidad, Registro‘y Matricula fle las
Aeronaves Civiles, UNAM, (Mexico: 1965), p. 45;
Tolle, Alr Law in latin America, (1960}, p. 193.

1
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Article 8, Chapter I (Aircraft) of Panama's
Regulation on Civil Aviation states:

"For the purposes of this law and the
regulations issued thereunder, an air-
" craft shall be considered to be any . )

machine lighter or heavier than air, - . . .
which can support itself in the atmos- .
phcre by the reaction of the air." . -
Article 61 of Dominxcan Republic Civil Avia-

tion Law, follows the new ICAO definition, but only re-

fers to sustainment in’ the airspace and not to the abil-

ity to circulate in the‘éirspace.522 N

b) The conceptual or descriptive crite:ion also contains
an "intermediate" formula for a‘definitioq. kécording
to this formula, it is not enough merely stay or rest in
the air; an aircraft must also have the ablllty ‘to move
in space, and to circulate there.523 This concept im-
plies "potentiality" "for air activity and allows -accept-
ance in the aircraft definition of those machlncs that
N because. they are posed on earth, do not surrender their
’, l aircraft status.524 Our reference to aircraft's ability
for circulation in the airspace is important, in ﬁi@tiﬁ-
guishing them from spacecraft -which simply pass throcgh-
the airspace en route to outer space" The ability for
circulation is also‘usefu% because it excludes from the

l

See, Supra, p. 156.

na Paz, Derecho Aefonautico, (1969), p. 139; .
Loustau Ferran, La Aeronave, (1958), p. 17. ok

QQ Rodriguez Jurado, Derecho Aeronautico, (1963), p. 84.
;t. I8 . ‘ ‘ , ’ , . o ,
b ’ ‘ ‘ ‘o
2 (T) .
i 7
= : ‘A“' ‘
",
E,
T a
i ' ‘
S
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.
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- aircraft concept captive balloons, which do not move in
the air, and parachutes, which do not circulate, but only

' allow a desccnt.szs

, On the other hand, hydroplanes and gliders,
according to this fcfmula .are seen as aircraft. Hydro-
,planes are different only in that they land on take-off '

. from water, and the gliders today can manoeuvre for hours
-in the air. '

The "intermediate" formula is found in the laws , ‘
~of Costa Rica .and Guatemala,>2® - ‘ C i

Article 144d) of Costa Rica's law on ClVll
‘ Aviation states.

"Aircraft or Airship: devices known or
which may be: invented in the future,
lighter.or heavier than air, 'used in
navigation or intended for. fliqht in
-the atmosphere."

.o A&%icie 9 of- Guatemala s Clvil AV1at10n Law,
provides'

)

© "por the purpoaea of this law, all
- ‘ devices capable of rising, sustain~

‘ . - . | . )
1 , ) N . . . .
) - o . N s ;

.

¥

’
? T
.

’ ' ~2‘y'525 Bothfcaptive ballooﬂs and parachutes are- considered

as ‘aircraft by only a small minority of authors.
. Ie Goff Chauveau and Riese et Lacour mention
g ' captive balloons; and Riese .2t Lacour also in- L
: clude parachutes. . LeYGoff, Droit Berien, (1954), > ,
- p. 251; Chauveau,ﬁnro t Aerieh, (1951), p. 292; iy .
Riese et Lacour’, Drolt Aerien, (1951), p. 116. ‘ .
See- also, comments. ons this mattéer by Vldela, .
2 Derecho Aeronautico, (1969), p. 26. . cey
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‘ 526 - raw on Civil Aviation, Prticie 144d) (Costa Rica, L.
' ' 1949); Civil Aviation an, Article 9 (Guatemala,
1948) .
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ing themselves, and travelling in the
air shall be considered aircraft". 527

An interesting legal problem has ariéen&from.
the appearance of the hovercraft. The hovercraft relies
directly on the surface of the land for its support when
on land, and directly on the surface of the water when
over water. Therefore we prefér to consider -it a-land

vehicle when on land, and.a ship when over watgr".s28

. ¢) The third formula of the conceptual or‘descriétive '

criterion is called "restricted". It requires the air-

craft, in ‘additién to the ability to c1rculate and ‘Sus-

“tain itself in the alrspace, to serve as an 1nstrument
(We should clarlfy.

for . transportlng people and thmgs.sz9

that the alrcxaft, while it must have the ability to
transport, need not be effectlvely dedicdted to the, ac-

tlvxty 530 Since the allusion to transport can be mis-

‘leadiﬁg, it 15 preferable to use other expressions that

i

527, Juarez indicates -that Article 9 follows the French

Text, and the Sanitary. Internatidnal Convention.
The transferxing element is missing from the
applhcatlon of the French text, so the defini-,
-tion is not completé. ' Juarez, Derechq Aéreo
Guatemalteco, (1957), p.- 55.

United Kingdom has the most up to date leglslation
regarding hovercraft. See The Hovercraft Act
of 1968. 1 Shawcross and Beaumont, Air Law,
(1966), p. 408. Sege also Noter-up to Volume I,

i Issue 7, (1975), p.: 75. TFor further discussion

of the problem see,  Barrowclough, "The devel-

opment of legislation for Hovercraft", 68 JRAS,

(1964), .p. 467- 477 :

529 Foglia—Mercado, Derecho -Aeronautico,. (1968); p. 86,
Bauza Araujo, Princaplos de Derecho A&reo, .
, Facultad de Derecho y Cienclas.Sociales, U, de

528

Montevideo, (Montevideo: 1955), p. 144} Lodstau

Ferran, La Aeronave, (1958), p. 17.

For this reason, ‘wé must include those aircraft. des-
tined for sport.and for airwork, since there
"should not be a confusion between. Air Law’and
Air Tranaport LuW. .

-
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imply an aptitude to transfer, carry and load peréons
and merchandise.

With the restrictive formula, the aircraft
definition excludes fireworks, air toys, air models, toy
balloons, projedtileé and kites, whichacertainly are not
éapable(pf carrying persons or things, as well as balloon-
sonde used majinly ‘in meteorology and scientific investi-~
gations of the superior layers of the atmosphere.531
Free-balloong without crew and radio-controlled aircraft
are'considered,to be aircraft, but they must fulfill the
requiremeﬁts of aptitude to circulate in the airspace and
as instruments to carry people or things. Gliders are also
in this category, since they can make large trajectory
flights and are able ' to carry people.

/” The helicopter is considered an aircraft as
well, even though some authors seem to exclude it from the

.definition; they may subject it to coﬁpletely different

legal requirements or to a freedom of traffic according

. to’ its operating characteristics. The helicopter'’s air

traffic rules (regarding routes, landings and take-offs)
and air navigatlon‘fac1lit1es must be adequate for its

pnr&onmancn.SBZ ’ , , .

The restricted formula has been accepted by

" the legislations of Argentina, Brazll, Paragday, Peru and

533 , .

L

532 Bauza Araujo, El,Helicdpﬁero y su Régimen Juridico,

Bianchi, (Montevideo: 1956), p. 92-93.

533‘ Aeronautical Code, Article 36 (Argentina), 1967); Air
Code,. Article 8 (Brazil, 196G); Acronautical
" Code, Article 5 (Paraguay, 1957); Civil Aero-
nautics Law, Article 18 (Peru, 1965); Code of
Reronautical Law, Article 13 (Uruguay, 1942).

Videla Escalada, 2 Derethg Aeronéuticb, (1969), p. 25.

™
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¢

Article 36 of Argentina's Aeronautical Code
considers as aircraft those devices or machines that can
circulate in the airspace and that are able to transport
persons or things. : ‘ |

Article 8 of Brazil's Air Code consideﬂ@&alr-
craft to be every machlne manceuvrable in flight, sui
ble for transportatlon, which circuldtes in the airgpace
by means of aerodynamic reactions, and is able to( trans-

port persons pr things. 534

Article 5 of Paraguay's AerOnauEicgl Code

"An aircraft shall be any machine
. intended for carriage of persons or
~ things by air.” c.

Therefore, according to the definitidn it only
considers as aircraft those: a) ingstruments ‘capahle of |
transit through the air; and b) the purpose of ‘transport

will characterlze the aircraft.§35 ‘

Article 18 of 'Peru's Civil Aeronautics Law
follows the above mentloned definitions, but adds that
the vehicle must be suitable for transporting not only

534 The Brazilian Code of 1937 had an interesting char-

acteristic. It'stated that an aircraft was
any machine which could rise and "bé flown in
the airspace". This latter part has been re-
placed in the new version, hy the wording
"Vsuitable to manoeuvre in flight". The Brazi- .
lian text was the only one in Latin America to .

refer to this requirement. Valle, Codigo Bra- -
sileiro do Ar, (1967), p. 3l. .

Article 67 of Papaguay s Aeronautical Code requires -
' ‘that there be a commander in aircraft used for
. transportdtion services. This means that there are
) o other aircraft which are not assigned to trans-
\portation. Tolle, 1 Mr Taw in Latin America,
(1960), p\216. - 5

W b

|

.
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persons or things, but animals as wall.

Article 13\?f Uruguay s Code J¥- Aeronautical

Law provides: R

1

"An aircraft is any contrivance
capable of transporting persons .
or things by axr" 536 .

A A

Author Gay de &ontella has added another
‘element to the definition of aircfaft, which is the
"mechanization of %he machine"”, meaning that it must be
equipped with propulsion engines, without which maintefi-
ance stops and the aircraft becomes useless for the ‘
transport objéctive.s37 ‘For ug this criterion seéems too .
restrictive, since the propulsion requiremeﬁt could be
required of certain aircraft (those effectively dedica-
ted to the transport of persons 'and’ things), but not of

every aircraft (for instance, gliders).

-

3) The mixed or eclectic crierion is characterized by’

the fact that it gives in addition to the definition of ‘/,4
alrcraft, a list of machines. ), This legislative criterion

is followed by the text of Venezuela's Civil Aviation \i

. Law. Article 17 providaes the followinhg:

4
"For the purposes of this law there _
. shall be considered aircraft. all f%
) vehicles capable of rising into, ,
. and staying and traveling in the air, o~
which are intended for transporta- ) .o

Yo

Y , b
; Yo . ! oot ¥ % : :aé .
o0 . . R ) ¢ PO
" ) ',536 Bauza’A;gujo, Derecho Aéreo, (1855), p. 144.
el V537 "‘ ' |
L Gay de MOntella, Derecho Aeronautico, (1950),”

13
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‘rights and duties of aircrafts, all of which can lead -

-Agoerding to this theory only human beings possess per-

‘conventional persons),mand that it can be given tqﬂthlngs,

~-167-

N

CHAPTER 2. LEGAL QUALIFICATION OF AIRCRAFT .

18
I'rs CONDITION AS STAYTH l\,lR l(l HERVE

1e
» .

Section A. . Law Object

N The a;rcraft constltutes the main object of |
the Air Law Research, 31nce it is the entity by which
the’ aeronautlc activities are fulfllled.539 "

. The question of whether the aircraft is a sub-
ject or objeét of law has always been a matter of dis-
cussion. Doctrine and legislation have attributed na-
tionality, domidile, status and identification to the .
aircraft, and international texts have referred to . S

to confusion. |

The aircraft pérsénélity thesis has ‘been main-
tained among others by Ambrosini and De Juglart, 340 while
Loustau Ferran and Videla Escalada have strongly cr1t1—
cized 1t.541 The realistic theory considers that it is
not possible to attribute personality to an ailbcraft.
sonality,.. The formal theory assumes that the law can
attribute persohality to non-human entities (corporatlons,

542 N
as in the case of an aircraft. ‘ . ’ .

-

e~

539 Vihela Escalada, 2‘Derecho’Aeroﬁhutho, (1969), ﬁ. lé.
540, Ambrosinl, Istituzioni-di Diritto Aeronautico, '
- Editoriale Aeronautico, (Roma: 1940), p. 129;
de Juglart, Proit Aerien, (1952), p. 80.
541, vVidela Escalada, 2 Derecho Aeronautice, (1969),
s p. 56-57; Loustau Ferran, La- Aeronava, (1958) ,
R po 62 ¢ i I:
_542 Loustau Ferran, La_ Aeronave, (1958), p -63. .
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According to Loustau F;rran, the legal system,
due to its own position. as legal regulatqQr of situations, ..
can in many cases,.spoil legal institutions in order to’
make .room in fhem for atypical orx uncxbccted cases.

But, for that, the insiitution must be considered a util-
ity, an advantage to the social complex, or a necessity.
Aé it is neither necessary, nor useful to attribute]per—
sonality to an aircraft, its existence must not be de-
fended. 243 “

‘ The legal problems caused by the aircraft can
be solved without resorting to the rupture of legal con-
ceapts, eepec;ally considaering that these concaepts are

" old, defined and recognized., The attribution of person-

ality to the aircraft is only a result of the maritime
law influence over Air Law. Ships were given extrater-
ritoriality and a fictitious personality which resulte

in the recognition of a "universitas", represented b
. g v cep .

the Captain. The éhips had credits and could have dehts,
incurred in responsiblity and could be left to the c#e-
ditors. These situations do not occur to dn aircraft in

the air law field. 244

Accordxng to what has been said, an aircraft
is not equipped with personality, and is not a legal en-
pity able to have rights and obligations. Its individ-

' uallty only originates for reasons of public and prlvate

interest. An aircraft is an object of law, thing or as-
set,,qpnsidering which subjects can exercise the actions
or rights recognized by law.:. Some authors, such as

: e ‘

’
s !

%

543 Loustau censiders Uus exaggerated and unnecessary.
) Ibid. ° ,
544 Videla Escalada, “2 Derecho Aeronautico, (1969),’
p. 57.

A ~ . B 0 3
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Cooper, have considered that the aircraft has a quali-

ty of legal quasxwpersonallty in publlc 1nternat10nal

1aw;§45

bl

!

Section B, Aircraft Legal Qualification

_An aircraft can have séveral uses: as a
weapon, for communication, tranSport, work, tourism, as
an air power instrument, for unlawful activitieés {such
as smuggling, espionage, illegal traffic, etc.) and as
_an impo#tant economic tool. Therefore there is a need
for the. aircraft to Se éualified under legal terms.

. Even though the aircraft is an object of private “rights,
its public importance in the national and 1nternatlonal
' communities must alwggz be taken into accoungt from a

lTegal point of view. .

. civil Law terminology considers the aircraft
under the following terms: ‘
’ 1) Corporeal; ‘ ﬁ ;
2) "In Commercio"; ( : ‘
3) Non Fungible; '
4) Specific;

~» B8) Composed; . '
6) Movable;
7) Registrable.

>
> .

545 Cooper, "A Study on the legal status of Aircraft",
- ed. Vliasic, Exporations in Aerospace Law,
. McGill University ess, (Montreal: 1968),,
. . p. 215, ' . ,
546 Loustau Ferran,‘Lé Aéronave, (1958), p. 120-121.
547

Cosentino, "Derechos de Garantia en ralcion con la
- Aeronave", 27 IDAel, Curso teorico y practi-
co de Derecﬁo Aeronautico y Espacial, . (Buenos
Aires- 1964), p. 3.
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We shall describe the first four at present, while
others will be analyzed later.

1) Corporcal - As a corporcal and tangible
thing the aircraft is an object with a rcal existence
in the world\pf naturée. It must be distinguished from

incorporeals or rights.548

2) "In Commercio" - As it is a "res in com-
mercio", it is subject to appropriation and legal traf-

fic by authorized persons.549 N

, 3), Non-Fungible - This character implies that
the aircraft is an object whose normal use does not -
imply its consumption,

4) Specific ~ The obligation to deliver an

~

aircraft implies the "legal necessity to give the aircraft

that was determined and not another. This leads us dir=-
ectly to cataloging the aircraft as a specific. thing.

It derdves from the individuality that distinguishes the
aircraft from another, being of great public and private

interest,>2° - ] |

548 ¢ can‘&e included as a "Res quae tangi possunt."

549 The aircraft does not lose the "res in commercio"

character, even though there are certain rules
which regulate the legal traffic and establish
requirements restricting the legal acts, with
regards to the aircraft, due’ to public inter-
est reasons. Loustau Ferran, lLa Aeronave,
(1958), p. 123. ‘ :

w .
559 The specific character determines that the aircraft

has a registration mark and & nationality. ’
A h " ' {* X : ’
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The 1dent1flcatxon, together with the 1nter-
national chargcter of Air Law, and the exceptional mobil-
ity of the air machine, creates the international or in-
ternal consecration of natlonallty as an attribute of

au:'craft.ssl

An aircraft conserves its identity even with
the successive and gradual changes of the elements that

compose it. This is recognized by the laws of Chile and .

Dominicaanepubllc.ssz*

-4

Article 4 of Chile's Air Navigation Dacree pro-

< :

"Aircraft shall preserve their iden- - -
+  tity even,when the materials of which
- they are composed are successively
-replaced". -

vides-:

The laws of Chile and Dominican Republic estay
blish that an aircraft which is destroyed, and rebuilt,
with the same matertals, will be viewed as a new and dif-
ferent aircraft. ‘ |

Article 4 of dhile's Air’NaviQQtion Law con=-
“tinues to provide in thip matter the following:’ ‘

"An aircraft which has been dis- .
mantled and rebuilt, even with

the same materials, shall be deem-

ed new and dlfferent“

¥

551

Loustau Ferran, La Aeronave, (1958), p.4122;}23.

552 Air NavigEtion Decree, Article 4 (Chile, 1931);°
Civil Aviation Law,. Article 255 (Dominican
Republic, 1969) SR ;

e
SN
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The rule shows the existing public interest in
order to assure the technical suitability of the air-
craft for flight. It will be of importance when deter-
mining the aircraft's airworthiness.

Section C. The aircraft as a Composite thing

~ The gualification of the aircraft as a composite.
thiné is not a unanimous affirmation of doctrine. There
are those who have affirmed that the aircraft would con-~

", 253 Others have thought 1t
554

stitute a "universitas factl
would constitute a "unit of legal property“

According to the theofy of "universitas factl"555

tﬁz aircraft constitutes a group of ‘things which though
physically sgparated are treated as a whole, single comp-

-onents not being taken in consideration. This concept

has been rejected by the Spanish author Loustau because,
the aircraft does not constitute a combination of like
things (as a flock or library), but rather a mechanich
integration of different things of a specific nature,
which grouped make a different thing than the goods which

compose it. 556

~~_  The thesis of the "un1t of legal property" ori-

-—

t

ginqtes in Maritime law and regards the aircraft as a
combination of goods in operation. Thus the thesis is

553 Plurality of corporeal things.

554 Rodriguez Jurado, Derecho Aeronautico, (1963}, p. 113;
Videla Escalada, 2 Derecho Aeronautico, (1969),
p. 64-65; Loustau Ferran, La Aeronave, (1958),

p. 124-129. )

355 The theory was stated by Donnia Letterio, in its
Natura giuridica dell aeromobile, (Milan: 1942);
Rodriguez Jurada, Derecho Aeronautico, (1963),

p. 113.

556

Loustau Ferran, La Aeronave, (1958), p. 124,




~-173-
‘ ¥

applicable to aircraft destined for transport. This doc-
trine distinguishes between parts and appurtenances of
the aircraft, when referring to the relationship that
links the accésory with the principal thing. The ref-
erence to a part indicates a link of material adhesion,
meaning that between the accesory and princibal thing
there is a physical unity which results from an economic
unity. The mention of appurtenances indicates the ac~
cesory object anited to the principal, more by an econo-
mical link than by a physical one.>>7 Videla has criti-
cized this theory as it restricts itself to those air-
craft employed in commercial air navigation activities,

&

and also for refleéting an apparent identification be-

g tween the aircraft and the airline company, which is un- .
founded and possibly confusmg.558 ;

The aircraft is then "ut‘singuli",559 compo-~ . »,

site, inﬁegrated by a great number of thing% which are
parts of a whole. These parts, originally independent and

unegwal, 360 yhen united form part of a mechanism, which

v

557 Rodriguez Jurado, Derecho Aeronautico; (1965), p. 113~
114.

£

. - ‘ . “
558 Videla Escalada, 2 Derecho .Aeronautico,  (1969), p. 65.

559 "Ut~Singuli" singular things (as opposed to Universal
things) constitute a natural or artificial unity,
- either simple or complex, but with its real
existence in the nature, such as a horse or a
house. 1In modern law a composite thing can exist |
within a singular thing. The aircraft must be o ]
' considered within this group. Biedma, "Propie-
. - dad de Aeronaves", 27 IDAel, Cursg Teorico y
o k * Practico de Derecho Aeronautico y Espacial,
P (Buenos RAires: 1964), p. 35.

{} . 560, Among those elements that compose the aircraft, which

by themselves would have an independent legal
value, are: hull; engines; wings: fuel tanks;
ailerons; rudder; radio; radar; etc. These ele-
. ? " ments are united physically and legally,form-
I . ing that "composite thlng called aircraft.
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functions differently and which is a new thing.ssl

The classification of the aircraft as é compo-
site thing or as a unit of leqai property -is of great
importance in determining the séope ofﬂguaranteed rights
constituted over aircraft, the right over simple things
that are not regarded as integral parts of the machiné

and the international recognition of aircraft rights.562

Since an aircraft is a composite thing and is

formed by elements diverse in nature and function, it is
necessary to d;stinquish between essential, coﬁstitutive,
component or principal elements, and accessory, accident-
al or appurtenance elements., 'Thase elemonhts ara vital to
determine what is included or excluded from the sale,

563

lien or insurance of the aircraft. Lena Paz considers

as synonymous the expressions "accessories™ and "appurte-

nances",564

while Gay de Montella and Loustau distinqguish s
between essential, non-essential or accessories-and appur-

tenances, The,éssengial parts do not have separate rights,

but are considered ghly as a whole. The non-essengial }

parts are' taken together with the essential forming the

idea of a thing as a whole, even though it is possible to
conceive separate rights qQver them. Appurtenances are

not components of a thing, but are things by thcmselves

that, while preserQing their individuality and autonomy,

are put in a lasting relationship of subordination with
respect to another principal, to serve the purposes of .

561 Lena Paz, Deré&cho Aeronauﬁico, (1969), p. 141;

Videla Escalada, 2 Dergcho fAeronautico, (1969), S
p. 64; de Juglart, Drbit Aerien, (1952), p. 79. . . b

: ' 562 Loustau Ferran, La Aerona?e, (1958), p.«125, - T

e 63 1pia., p. 126. " P

564

Lena Paz, Deréého Aeronautico, (1969), p. 141,

-
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365 Consequently essential and non-essential

‘this thing
'component parts are always regarded as being within the
aircraft complex, except if the non-csscentials are ex-
cluded expressly from ‘the salc, obllgatlon or insurance,
‘According to Loustau, ‘the appurtenances normally should

" be included in the complex formed by the aircraft, except

in the case of foreign. things - belonging to another.566

Among the essential and non-essential component
parts Which make up the complex, which is the aircraft,
we can mention ‘the. fuselage, wings, aileron, rudder,-
stabilizer, propulsion engines (if there are any), land-
ing gear, fuel tanks,Lelectrlc systems, lighting, com-
- munications, prOV1sions, lnstrument flight (IFR), etc.
In each case the essential and‘non—egsentlal parts must
be determined according to the function and type of air-
craft. An impofiant criterion is their significance for =«
the technical qualification of the aircraft, and not
. their use in a flight.

- In the definition of appurtenance we will. find
“the group of spare parts or replacement, specific to an
alrcraft and the necessary gear for their surface ser-
vice, if they canbe separ&ted from those specific to other
aircraft of the same company.

There has been a question ag to whether or not
fuel is an appurtenance. . It has been considered accept-
able to include as an accesory the fuel that the aircraft
has on board for consumption by its own propulsion eng-
ines, However it is inadmissable to extend this to fuel

365 Gay de Montella, Derecho Aeronautico, (1950), p. 83;

Loustau Ferran, La Aeronave, (1958), p. 124-125.

564

Loustau Ferran, La Aeronave, (1958), P. 126.
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stored on land and ready for use by the aircraft, be-
cause that would confuse that fuel with that which is '

- | o4
used for other purposes, by the company owner . 287

' Another discussion involves whother or not
freight is an appurtenam&e of the aircraft. Author Gay
de Montella coneludes that by applying Marlti&e Law, it
should be understood that the sale of the aircraft while '

in travel, comprises the accrued freight, from the moment

©

the last shipment was ‘received. Consequently it will be
the duty of the buyer to collect that freight, The buyér

will be obliged to pay the crew for the period corres—
*ponding to the last trip.568

The case of the engines is even more comblex,
and it is possible to pose two hypotheses: one in which
the engine is a component bart, essential and identified,
even though it can be separaéed‘from the aircraft; and\

another, in which

‘into the machine,

uniting it to the

‘can be the object

first, the engine
not involve it in
gine incorporated

' belong to anpther.

the engine.is transitorily incorporated
conserving its identity and not legally
machine. |
of independent obligations.

"In both hypothesis, engines
‘ In the
is separate from the machine and does
the obligation; in the second the en-
into the aircraft can be its own or

In this hypothesis the engine itself

can be'the object of an independent mortgage as opposed e
to the mortgage of- the aircraft. Engines can then be,
the object bf special legal treatment because of the

Lopstau Ferran, La Aeronave, (1958), p. 128; Videla
Escalada, 2 Derecho Aeronautico,

Riese et Lacour, Droit Aerien, (1951), p. 158.

‘

"&‘\r.

technical and legal possiblity of being individublized.39%® .
567  Loustau Férran, La Aeronave, (1958); p. 127.
568 Gay de Montella, Derecho Aeronautico, (1950), p. 85. .

- 569

(1969), p. 65-66;
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Section D. The aircraft as a registraﬁle movable

—

‘Latin American legislation that does not clas-
sify the aircraft as a corporcal, specilic, and composite
+ thing,. requlates the aircraft as such through the rules

-, of Civil and Mercantile Law, when feasible. Such legis-
" lation however does mention the movable character of the aircraft,

, In: Splté'of the fact that the public and pri-
vate character of-the aircraft has been progressively in-
corporated into the legal system of the immovables, dot-
trine and the law have considered it necessary to stress
its.charactér of personal property and , submit the air-

craft to certain peculiarities,570 Lhat by tradition have

been’ applied only to real property. 571

The movable nature of the aircraft is undispu-

te d572 since its specific ﬁurpose determines a - constant
transfer, and to deter from that pr1n01ple»could be self-
573

defeating.

Although both the obligation of registering
-aircraft and the lien constituted in it give them a
certain similarity to immovables, they are not identi-

4

570 Among the peculiaritiés we should mention the p@ssi-

bility of the aircraft being mortaged and the
obligation to be registered.

571 Hamilton, Derecho A&reo, (1960), p. 392; Videla

Escalada, 2 Derecho Aeronautico, (1969), p. 59;
Lena Paz, Derecho Aeronautico, (1969), p. I#l;,.
Saint Alary, Le Droit Aerien, Armand Colin,
(Paris: 1955), p. 431.

-

]

572 In the case of the aircraft, the movable nature is

double: not only it can be transported from
< one place to another, but also its function
is to move .itself from place to place.

573,

Loustau Ferran, La Aeronave, (1958), p. 131.

.
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"would have-a specified nature, but médern‘dpctrine aoplies

- of certain movables, and that the aircraft meet the tradi-

.within national security and order. In this way the air- '~

* from the beginnings of Air 'Law a primary value as a link

- [ L\
»
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Cal -’574
. ‘ . 7 ! "' /ﬁ// ’
Some laws and authors have regarded aircraft - .
N 575 ’

as a "sul generis" movable, that is, that the aircraft

the requirement of registry to movables. The legal and
teconomic interests involved make necessary registration

tion;l property reqhiremen% for reg}stry.

.

It is absolutely necessary to innovate the reg-
igétration system. . In addition to legal' and economic rea-
sons of great importance, and .to aimosp subjective charac-
teristics that the aircraft assurmies (i.e. a nationality
and a registration which individualize the aifcraft), '
there must be a note on the impof%ance regigtration has’

craft justifiably qualifies as a registered movable, so
iélwill ge necessarily attached to a system of formal
publicity which has special characteristics.ms,CJ It is
important t¢ indicate that the aircraft register has had

between the public and private interests that meet in the

¢

Jurisprudentially the most conservative,’but a préciéé“
and effective approach was adopted in Peru. A ﬁv

574

simple reclassification of the aircraft from'a
movable to an immovable was undertaken: by 'the
Civil Code, Article 812 (Peru, 1936). .
75 The laws of Netherlands and U.Ss.A. consider the air- .
craft a movable "sui generis". See, Section 501
.and 503 of the 1958 Federal Aviation Act. It
%.1s important to note that the laws admit .certain
and determined regiq}rations. : , t ‘e

Saap a2

576

Rodriguez Jurado, Derecho Aeronautico, (1963}, p.[ll4; =
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.aircraft.
¢

577 e . !

»

The Aercnautxc Laws of Argentina, Chile, Dom-~
inlcan Republic, Honduras, Nicaragua, Panama, Paraguay, 1
Uruguay and Venezuela afﬁirm 9081tively the movable ' |

character of a1rcraft.578 co ‘
' Article 3 of, Chile! g Air Navmgatlon Decree .
states: . . j , , T
s . .
. "Aircraft shall be personal property .
, However, transfer of ownership there- . - A
. . in4nust be made by written 1nstrument, . . ) %
‘ and it shall not be effective against .
| 4
v . 3
\ )
. - . { ’
577

Two main: types of reglstratioh have developed. in °
' the American hemisphere. In Common Law °
: C countries the registration has only the func-~ .
. . tion of giving notice to third persons without .
affecting the instrument s intrinsdic vali-
dity either as' to parties ar third persons. \
| In Latin American law the registration can ,
o have substantive effects in two ways: as
‘¢ between the immediate parties to it, and in
- -relation to third persons or both.: Bayitch,
Aircraft, Mortgage in the Americas, Univeraity
of Miami Press, (Coral Gables + 19607, p/ 33.

[ B o

578 ”Aeronautical Code, Artlcle 49 (Argentina, 1966) ;

.

A Mir Navigatig

Dacree, Artiele 3 (Chile, 1931);

Civil Aviatién Law, Article 254

(Dominican

- Republic,

969) ;

Civil Aviation Law, Article

208 (Honduras,

1950); Civil aAviation Code, .
‘Article .201 (Nicaragua, 1956); Regulation on
' - . Civil Avidtion, 'Article 23 ‘(Panama, 1963); -
~ .. .- heronautical 'Code, Article 31 (Paraguay, 1957);
- : Co " "Code of AerOnautical Law ,: ‘Artigle 96 (Uruguay,
o -77.1942) 3 Civil Avxation Law Article 69 (Vene-
o . "zuela,,1955) - Lo

Pt
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third persons urfless recorded in the

register.” 579
- Article 208 of Honduras Civil Aviation Law,
580

provides:

."Notwithstanding that they are per-
sonal property, civil aircraft shall
be susceptible to mortgage." 581

' v

~

Panama's Regulation on Civil Aviation, in
its Article 23, under the title of "legal nature" pro-
vides:

’

"Aircraft, even though they are per-
sonal property by nature, constitute
a special class of personal prOperty> "
governed by the rules of Civil and
0 Commerc¢ial Law, except as amended by
the provisions of this section."

Article 21 of Paraguay's Aeronautical Code

579 In relation with Article 83 of tife Chilean Civil
Code, Hamilton concludes that the reason of
the existence of Article 3 of the Air Navi-
gation Decree, was the desire to give the aircrgit
a greater stabillty, assimilating it in cer-
tain_aspects to the regime of immovables,
although the aV\rcraft is considered to be a
movable. Hamilkon, Derecho Aeronautico,
(1960) , p. 391

580

Pino, Derecho A&reo, (1974), p. 132.

581 Nicaragua's Air Code, Article 201 follows the

. Directors of Civil Aviation of ‘Central Ameri-
(u) . . ca, (1954). Bayltch Alrcraft Mortgage,
‘ (1960) , p. 25. .

1
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stl/ates:582 g

"The legal status of aircraft shall

be that of personal property, with

the exceptions noted in the present
“Code." 583

’

N

Argentina's Aeronautical Code in its Article

49 provides that aircraft are registrable personal pro-
perty. The explanation given is that Article 49 defines
the legal nature of the aircraft, creating a new cate-
gory of things, i.e. that of a registrable movable,
which conserves the essential character of a movable
but is subject to certain rules of the legal regime of

¢ immovables. The object is that certain legal relation-
ships which arise from the use of the aircraft accord-
ing to its specific destiné&ion, will receive adequate

& protection.584

Article 10 of Brazil's Air Code, without mak-
ing a qualification of movables or immovables, declares
them registrables, but adds an interesting ending to
the articlé by stating that "they c¢an constitute an

object of law"?85

The registrable character of aircraft is made
official in the laws. of Argentina, Bolivia, Brazil,
Colombia, Costa Rica, Cuba, Chile, Dominican  Republic,

¢ 282 Bayitch, "The Aviation Code of Paraguay, A Compara-
! . tive Study", 3-Inter American Law Review,
¥ o (1961), p. 247,
. . 583 A very similar wording is followed by Uruguay's
v . -Code of Aeronautical law, Article 96. -
A 584

‘Lena Paz, Codigo Aeronautico, (1971), p. 73.

O s

Valle; Codigo Brasileiro do Ar, (1967), p. 33-34.
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Ecuador, El1 Salvador, Guatemala, Mexico, Panama, Para-

guay, Uruguay and Venezuela.

states:

586

Article 3 of Boliwvia's Air Service Decree

"Aircraft presently in the country

.or to be brought in later either

permanently-or for a minimum period ! ¥
of four months, shall be deemed to -

belong in the national register,

and the owners thereof must register

them..." 587

Article 5 of Chile's Air Navigation Decree

states that "every Chilean aircraft must be entered in

586

&~

o

Aeronautical Code, Article 49 (Argentina, 1966);

Decree of October 24, 1930, Regqulating Air
Service in the Republic, Article 3 (Bolivia)
(hereinafter cited as Bolivia's Air Service
Decree); Air Code, Article 10 (Brazil, 1966);
Law on Civil Aviation, Article 11 (Colombia,
1938); Law on Civil Aviation, Article 59
(Costa Rica, 1949); Regulation on Civil Avia-
tion, Article 16 (Cuba, 1928); Air Navigation
Decree, Articles 3 and 5 (Chile, 1931); Civil
Aviation Law, Article 69 (Dominican Republic,
1969); Law of Air Traffic, Article 7 (Ecuadér,

“1960); Law on Civil Aviation, Article 43 ,‘

(El Salvador, 1955); Civil Aviation Law,
Article 14 (Guatemala, 1948); Book Four, Law
of General Means of Communications, Article

371 (Mexico, 1950); Regulation on Civil Avia-
tion, Article 10 (Panama, 1963); Aeronautical
Code, Article 8 (Paraguay, 1957); Code of Aero-
ndutical Law, Article 20 (Uruguay, 1942); _
Civil Aviation Law, Article 62 (Venezuela,
1955). ’

"The Bolivian Law for Ciwil Aerpnautics, the Air

Traffic Regulation ,of January 10, 1939 regula-
tes the matter of aircraft being movable goods
in its Article 31, but states in Article 32
that they are subject to hypothecation. Tolle,
Air Law in Latin America, Appendix (1960),

P .

9]
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‘the reg—ister..‘.".’588 . '

Article 11 of~Colombia's law on Civil Aviation

provides: '

"In order to be valid, acts which
transfer ownership in an aircraft
shall require a written instrument,
and to make the transfer effective
its registration in the National
Aircraft Register...". 589

Article 14 of Guatemala's Civil Aviation law

p refers to what can be the subject of mortgage,but relates

it to the obligation of registration.590 ¢

Article 62 of Venezuela's Civil Aviation Law
clearly presents the matter, stating the following:

"Aircraft shall be deemed personal
property (chattels) of a special
nature, susceptible of being mort-
gaged, which must be registered or
recorded in the Air- Registry..." 591

b

Honduras and Nicaragua's Aviation Laws limit
themselves to reguiring the register of the titles or
- legal acts which refer to the airCratt.592 Peru's Civil
X ) Aeronautics Law only requires the register when consid-

ering the aircraft registrétion.593

‘ 588 Hamilton, Derecho Aéreo, (1960), p. 184.
fuf 589 Bayitch, Aircraft Mortgage, (1960), p. 24.
: 90 1pid. ”
I 591 1Ibid., p. 26.
592

‘ ' civil Aviation Law, Article 25 (Honduras, 1950);
(jﬁ Civil Aviation Code, Article 18 (Nicaragua, .
) "1956) .
. 4

593 Civil Aeronautics Law, Article 26 (Peru,.1965).
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Interest and concern about the registerabil-
ity,of aircraft led to its consideration as a study sub-

ject in the lst Latin American Session of Air Law, held
594

[

'1n Buenos Alres in 1960.

Sectlon Es The Aircraft as Air Reserve

The legal fxgure of the alrcraft has still
another element 'of great importance, which is its func-
tion as the State's air reserve.

Aviation has seen from its beginnings that the
aircraft can be a dangerous element, but it is also an
element which must be available in any milltary emer-
gency. The certlflcate of registration and the register
developed, not as a means of protectlng prlvate people,
but mainly as a- system for the State to know the number
and quality of civil aircraft serving its territory.
Eventually the state will have the right of requisition

over them.595

The importance of Air Power relies noteonly on
military aircraft, but also on commercial and civil avia~

tion,

\ ' ‘

“

594 During the debates a Resolution was adopted, follow-
J/ ing a proposal. by Dr. Ghizzoni. It reconimended
that in the draft of the Latin American Air
Code -the old classiflcatlon of property, as
personal or real state, should be replaced by
. the adoption of a modern classification of reg-
v istrable and non-registrable property. Air-
\ craft should be expressly declared registrable
5 property. Ghizzoni, "La Aeronave es un 'bien
Ll registrable™ in 1 Prsmepas Jornadas Latino-
o americanas de Derecho Aeronautico, De Palma, ,
ot . (Buenos Aires: 1960}, p. 422,

" (E) 535 Henry-Couannier, Elementos creadores del Derecho
iy : Aéreo, Edit. Reus, (Madrid: 1929), p. 167,

! 5
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(‘) ‘, Unltea\gtates has been one of the countries
which has shown the’ﬁsgf\{:ff;:iF in civil aviation as
an air reserve alternative™=&He Finletter Report>0
. refers to civil aviatiori crises and explains why the
situation is significant: there would not only be a
i ) deterioration of airline service to the public, but

B ®  strong and healthy.597

aircraft as a potential military auxiliary must be kept
1 S

The National Aviation Policy, in its chapter

"Concept of National Aviation Policy598 for the U.S.A.",

o states:-

", ..the domestic and foreign air
commerce of the U.S. should be fos-
\ tered and promoted by whatever
[ K meang appear most practical until
it reaches such stature in passenger

and cargo capacity as to constitute
P 0 in crisis an adequate logistical:

. air arm of the National Defense Est-
‘ : : ablishment.” 599 %

Some Latin American laws deal with this sub-

ject when they consider and establish the right of the
state in the requisition and seizure of aircraft, when
596 The Finletter report was the Report of the Presi-
dent's Air Policy Commission (1lst January,
’ 1948) named after its Chairman Thomas Finlet-
ter, - o
J : 537 Emme, "Survival in the air age" in The Impact of
s . : Air Power, National Security and- wOrEH Poli-
tics, Van Nostrand Co., (New York: 1959),
. p. 620 .

. //”‘&g 59? Report of the Congressional Aviation Policy Béard,
o d @ntitled "National Aviation Policy", (Senate
. Report 949), March 1, 1948. .

RY (i) : 1529 Emme, "National Aviation Policy” in The Impact of

il'r . ’ ' Air POWSI, ‘1959)’ pa 6260
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national interest reasons'so"’demand.600

.

The laws of Colombia, Chile, Dominican Repu-
blic, Ecuador, El Salvador, Honduras, Panama, Paraduay,

Uruguay and Venezuela est#@lish'the'righwvof requisition
601 g )
, /
{
d Article 66 of Colombia's law on Civil Aviation,
which refers to airports and aérodromes, provides that

theyare liable of expﬁﬁpriation for purposes of naticnal

and seizure.

defense. }

Article §‘§°f Chile's Air Navigation Decree
+states that in time of war or great national crisis,-the

Government may order the seizure of aircraft.
[

Article 107 of El,Salvgdor's Law on Civil Avia-

tion, provides under the title "Requisition of Aircraft"
the following:/p T

Y

"In case of war, state of emergency or
public calamity or when for some un-
usual reason the Government needs the
‘air transport services of enterprises
of Salvadorean Nationality,, all air-

craft may be requisitioned...".

: /

;7
2

600 ‘The few laws which will be mentioned should not be

’ a surprise, since other States in other legal
. texts also consider the matter, and give to the
/ State such a right of requisition and seizure.

\

‘ ., 801 1.4 on civil Aviation, Article 66 (Colombia, 1938);
. ‘ / . Air Navigation Decree, Article 38 (Chile,
T ‘ 1931); Law of Air Traffic, Article 38 (Ecua-
g dor, 1960); Law on Civil Aviation, Article 107
V7 . (El1 salvador, 1955); Civil Aviation Law, Article :
e . (Honduras, '1950); Requlation on €ivil Aviation, Art#<’ .-
; ' cle 101 (Panama, 1963); Aeronautical Code,
vl . Article 174 (Paraguay, 1957); Code of Aeronau-
- \ tical Law, Article 95 (Uruguay, 1942); Civil ‘
: - Aviation Law, Article 16 (Venezuela, 1955). | ‘

4




" ,over an aircraft puts into practice the concept of
‘power., A consequence of the aircraft's having nation-
ality, the right makes possible a potential exercise of

the State's sovereignty.602 . \ . .

!

' 4

\ ‘e :
5

,602 . Loustau Ferrah, La Aeronave, (1955),'P. 83.

o

[ Y




2188~ : ‘ -

CHAPTER 3. NATIONALITY AND REGISTR‘IION OF AIRCRAFT

Section A. Generalities

Natlonallty of alrcraft h§§ been a dlscus31on
subject since the beglnnlngs of aviation history. 1Two"
opposing views appeared one that favoured the_analogy

with ships, and another that wanted aircraft to be
603

I'd

treated as motor cars or automoblles.

) The supporters of the ship analogy felt thdt
therg ghould be a special relatiOnshlp between an air-
craft ‘and its country of origin, which could be eipresz
sed by conferring that country's nationality upon the
aircraft Supporters of the second view, argued thgt
it woyld be sufficient for the alrcraft to be 1dent1f1ed
with QFstlnctlve mark.

7

In 1901 Fauchille, in his work "Le Domaine

604 maintaihed

Aerien et le regime juridique des aérostats".
that the alrcraft as well as the ship, should have a na-
tionality. Fauchille denied that any state had techni-
cal rights of sovereignty or property in airspace above
its surface territories. ﬁowgver he ,did conhcede that
the State had broad powers td control flight in such
alrspace, and this argument was based on the State’s

605 pauchille's idea’

R 4

"right of self-preservation".

603 ’HQA§37“The LegaI\Statusyof Aircraft,~Martinus Nii-
hoff, (Gravenhage: 1956), p. 41.

o~

. . AN .
604 Fauchille, "Le domaine aérien #t le regime jurjdique
des afrecstats", 8 RGDIP, (1901), p. 44.
. 605 Cooper, "Legal Status of Aircraft" in Vlasic,

Aerospace Law, (1968), p. 217.

DN
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e .
created a distinction between national and foreign air-
craft, meaning that aircraft had to have national pro-

tection.

ﬁany reasons have pgcn put forth to justify
linking public law to aircraft. The most important is
the above mentioned idea of a necessity for the state
to protect the aircraft by giving to it a nationﬁlity.
This was due to national security motives and consid-

erations of Air power, as well as economical and p011P
606 . N :

tical reasons.

After Fauchille, the first to discuss this e
subject, every. author has given his_ oWn arguments.607 ‘ -
The 1mpor£ance of the principle, according to Bin Cheng
is:

"...its recognition that aircraft
L , possess legal personality under
- municipal law and are endowed with

nationalities of their own." 608
]

"According to Boczek it is a "pseudonatioual-

1t:y"60-9 and Cooper thinks it is a "legal quasi-person- .

ality“.slo Schwarzenberger considers that "the attri-

4

de Planta, Principes de Droit International Peré,
Droj, (Geneve: 1955), p. 110,

606

607 For a mere detailed study on the historlcal devel-

opment of the nationality of aircraft concept
see: Cooper, Legal Status of Aircrafty; (1968),
. . p. 215-230; Honig,- Legal StatUS of Aircraft,
ol . (1956), p. 42-47.

608

'Chené, International Alr Transport, (1962), él 128. . .

- 609 Boczek, Flags of Convenlence, (1962), p.'121, quoted +
¢ in Shawcross & Beaumont, Air Law, (1966), R

| p. 220. , i ,, .

. Cooper, Legal Status of A1rcraft, (1968), p.._217. X
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bution of nationality to aircraft arises because of the
need to allocate them to par'ticular”states."611 Honig
thinks that "the aircraft nationality is primarily of _
importance in connection with the sovereignty which the

,

various states exercise in the ai¥space above thelr ter-
r1tory."612 Videla Escalada suggests that the type ‘of
operation the aircraft performs, flying over the high

seas, "res nullius", '‘demands the acceptance of aircraft
613

nationality. Chauveau maintains that due to a need
for identification the aircraft has to have a. national-
ity. 614 : \//

v

The alrcraft has two important links: one with
a particular state, by the fact it has its nationality,
and other with its owner.

The nationality of an aircraft is a juridical
qualification attributed by law ﬁg‘certain aircraft.
"There is a link therefore between the state and the
owner.of the aircraft, who must be responsible for the
aircraft according to the law. The legal consequences
that derive frém the nationality of an object are the
duty of its owner. 1In Internationa} law, the role of’
the owner of the aircraft, and any }esponsiblity will
be assumed by the State. The competence of control a
rState has over its aircraft, determines.that the State
will see that the aircraft fulfills ;ts obligations while

611 Schwarzenberger; A Manual of International Law,

Stevens & Sons, (London: 1967), p. 93,

612
613

Honig, Legal Status of Aircraft, (1956¥, p. 56,

Videla Escalada, 2 Derecho Aeronautlco, (1969),
p. 70. R ; -

*

614

Chauveau, Droit Aerien, (1951), p. 300,
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O - 615

and will grant at the same time to-
616

in other-states,
that aircraft its protection. . ( s

|

|

; " Nationality plays a determinant role’with.res-
j ' pect to the international rules of air traffic. This

t i : can be linked to practical matters. The recognition‘ﬁf
| the sovereignty of a state over its airspace leads to' .

&

"; " the fact that the same state can admit or egclude'the

, overflight of an aircraft over ‘its territory. Interna-
} 1 tional air traffic has deVeloped‘in such a way, that
the position of the sovereign state is relevaﬁi,, Com-
mercial aviation depends in gfeat length on bilateral
agreements, stressing the relationship that exisﬁs’be~

tween an aircraft and a certain state, achieved through
L]
oo natlonallty.617 &
The acceptance of the principle that an air-
6189

% .
TR
’ .

0 craft must have a nationality is not unanimous.
" Loustau follows the classical definition of nationality,

AL TN

‘understanding it as a political and legal link, which
unites a person fwith a determined state. .Loustau re-
jects such a relationship beiween a thing and a state

- K when referring to the aircraft. He considers that what
" is understood as "nationality" it really is "the flag"
‘of an aircraft. It should be pointed out that "flag"

~

615 Kamminga, The Aircraft Commander in Commercial Air
Transportation, Martinus Nithoff, (The Hague:
1953) ’ pu 30-
' 616 de Planta, Droit International Erivé (1955), p. 121.
617 "Honig, J.P.' ‘The Legal Status of Aircraft, Martlnus
Nijhoff, (The Hague: 1956), p. 56. ¢
618

Some other authors are also against aircraft having.
. . a nationality. Among them we can mention '

i (?5 . Mandl, Lambie, Riese and Lacour. de Planta,

. - N Droit International Privé, (1955), p. 118.

‘u;«
a5 4
.

.

4
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that an aircraft does have a'nationality. It shduld be |

- '~ ° diction and control over such object, and over
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619’ ’

_and “nationallty" are two dlfferent things. n:[" -

Space Law speclallst, Aldo Armando Cocca, has

another argumernt agalnst Aircraft Natlonallty - Cocca- ' ’
wishes to apply concepts used in sjpact Law 8 thie Air.

Law field. &5ince in Space Law, no mcntion has been f
S . 620 : ‘ ’ .

1
'made of spacecraft having natlnallty, .. Cocca's Pro- !
|

posal advocates the use 'of such words as "Jurlsdlctlon"
"control" and "ownership", Whlch were used in tﬁe 1967

puter Space Treaty.62¥ N R ‘ L L. |

'
N

From what has been said, it can beconcluded

interpreted as a legal relationship, which gives to the .
aircraft the protection of. the state; SUb]eCtS the air-
craft to its sovereignty and therefore makes that state
its controller.622 Natlonallty also makes the atrcraft
supject to the laws of the state Whose nationallty holds

@

« &
-

619 I.oustau Ferran, La Aeronave, (1958), p. 65.

620 Cocca, "La cuestion de 1la Nacxonalidad de las

Aeronaves a la luz de los progresos de la
Ciencia Juridica" in Cuestiones Actuales de
Dérecho Aeronautlco, Eud*Ba, (Buenos Aires:
P. '
Treaty on prlnciples governlng the activities of
states in the exploration and use of outer X
space, "including the moon and other celestial
bodies., Article VIII, "A State, Party to the . i
Treaty,,on whose reglstry an object'launched - ;
into Outer Space is carried shall retain ;urls-“

621 °

. any personnel thereof...Ownership of objects
launched into outer spake...". : 3
622 :

1 The state of nationality will be responglble for\ )
ensuring that its aircraft do not eénter prodt—m

. hibited areas, do not carry munitions of war .

' (unless there is a special- perm1551on) and. they

must follow the rules concerning use of radia

and photographic equipment while flying over: a g

state. McDougal, M., Lasswell, H, and Vlasic,

I., Law and Public Order’in Space, Yale Uni-

versity Press, (New Haven: 1963), p. .584.
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in bhose places where there is nq jurisdlctlon, such

‘623 ) , .

as over the high seas. / Vz

The pr1nc1p1e of nationality was formally

inéorpQrated into the body of international Adir Law by i
the adoption of the Paris Convention of 1919.
John Cobb Cooper on this matter states:
~4
\ "The principle was already accepted
by State,légﬁglations and decrees,
by the International Agreement be- "

tween France and Germany, in doctri-
nal discussions prior to World War I
and confirmed by the conduct of

States during the war itself.. 624

L
The fact that the Paris Convention rgcognized
the sovereignty states had in the air space above their

territory, meant that regulatlons regarding the natlon—d

625 L

ality of aircraft had to be established. The Second

Chapter of the Paris Convention was devoted

! [y
ject.626

to this sub-
Article 6 stated that aircraft possessed the

natlnallty of the state of registry. Thus
meant aircraft which have been

"aircraft of

othexr gontracting stataes”
registered in another contracting State, and which_there-

ry
Videla adds that there is no need to resort to the
notion of quasi-personality of the aireraft,
since nationality can be regarded in broad
'terms’, suc¢h as juridical persons and property,
as long as it is not unreasonable. Videla o
Escalada, 2 Derecho Aeronautico, (1969), p. 76.

on The Legal Status of Aircraft,
prepared for the Air Law Committee of ILA,
(September, 1949), p. 22.

Honig, The Legal Status of Kircraft, (1456), p. 45.

626 .the following Articles of the Paris-Convention aré™
related to the subject: 5, 6, 7, 8, 9, 10,

11, 15, 25, 3, 31, 32 and 33.

623

624 Cooperx, A Stud

625

.
L3
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fore had the nationality of that Statg.627 Article 7
prescribed that an aircraft could not be entered on the
nationality register unless it wholly belonged to sub-
jects of the State in which the register was kopt.628
Article 8 ruled that an aircraft could not be valicly

regigstered in more than one State.

The principle determining aircraft nationality
and its registration was also incorporated into the
Ibero-American Convention (Madrid, 1926) and the Panam-

erican’ Convention, (Havana, 1928).

Article 8 of the Havana Convention modified
the important principle of the Paris Convention, which
linked nationality to ownership. ICAN accepted the new
principle in 1929, and amended Article 7 of the Paris

%
Convention.629

Article 8 of Havana stated:

“The registration of aircraft referred
to in the preceding article shall be
made in accordance with the laws and
special provisions of each contracting
state." 630

' 4
627‘ Nemetﬁ, The Nationality of Aircraft, LL.M. Thesis, .

IASL, MeBill Univerity, (Montreal: 1953%J, p. 50.

628 This article was amended in 1929 and followed the

position taken by the Havana Convention on the
subject, ta provide that the nationality of the
. owner of the aircraft was no longer the decid-

ing factor in aircraft registration. The law
and special provisions of each State would -
determine the method of registration.

623 Protocol of June 15, 1929, entered into forte on
May 17, 1933. o

630 . .

Warner, "Convention for Air Navigation", 3 ALR,
(1932), p. 239. - >

sedlagrit
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. The Chicago Convention recognizes as one of

its basic principles the internationally accepted posi-
tion that aircraft have nationality.

The major provisions regarding nationality are
found in Chapter III of Chicago and dre the following:
N .

1) Article 17. Aircraft have the nationality of the -

state in which they are registered.631

2) Article 18. An aircraft cannot be validly registered
in more than one state, but its registration may be

changed from op& state to another.632

3) Article 19.  Both registration and transfer of regi-
stration of aircraft in any contracting State shall be

made in accordance with its laws and regulations.63§

4) Article 20. Every aircraft engaged in international
air navigation shall bear its appropriate nationality

and registration marks.634

Chicago adopts a principle, that each state
shall decide‘fopﬁ;tself the basis on which it will per-
mit aircraft to be registered: The state is also commit~
ted to give such information as it has about the owner-

ship of any airxcraft thus rogiatered§35

L4

631 By. following this c¢riterion, Chicago‘is accepting
the principles considered in Article 6 of the
1919 paris Convention®

632 Cooper, J.C., "Backgrounds of International Public
Air Law", 1 Yearbook of Air and Space Lav,
(1965), p. 35.

,633 McNair, The Law of the Air, Steven$ & Sons, (Léndon:

. 1963), p. 308. - ”
634

Goreish, I., The problem of reglstratlon and nation-
- ality of aircraft of international operating’

agencies and the ICAQ Council's gesolutlon .on
the problem, LL.M. Thesis, IASL, McGill Univer-
sity, (Montreal: 1970), p. 8.

Cooper,'Legal Status of -Aircraft" in ‘Vlasic, Aero*

space Law, (1968), p. 240,

635

e
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Other articles pf/the'Chicégo Convention that
show the application ©f the principle of netionality and
the relationship of an aircraft to the-pérticu]ar state
where it is registered arc the followingi Article 7 of
636 by which a
contracting state has the right to perform its own intérnal

Chicago applies the principle of Cabotage,

carriage by alr, but when granting cabotage rights to foreign
aircraft, this should not be done in a dlscrlmlnatory way.637
Jthe principle of Cabotage permits the rec0gn1t10n of the "

differentstanxiofrmtuxml and foreign aircraft,

%

"

Article S of the Chicago Convention, dealing with
non—scheduled flrghts over the territory of contracdting.
states, coqfers upon aircraft not engaged 1n scheduled in- -
ternatlonal air services certain rights. Thus, aircraft.
‘must Eelong to a conﬁracting state .in order to enjoy the

rights‘provided by Article 5. 1In order to belong to a con-

tractlng state the aircraft must have the natlonallty of

that contracting state.538

-
P

Article ll\\f Chlcago prohlblts dlscrlmlnatlon '
based on.nationality for admission and departure of aircraft
engaged in Internatlonal Air- Nav1gat10n. The article 1s,an

evidence that in Intarnet;onal Law the aircraft possesaas

real legal personalxtyn639, ) . - e g :

. .
3 . . . ‘é

Article 7 of the Chicago Convention deflnes Cabotage
and then tries to, render illegal discriminatory
grants of Cabotage rights to foreign aircraft.
Cabotage should be understood as the ¢arriage by-
air, for remuneration or hire, of passengers, mail .
and cargo, embarked in o¢ne p01nt of the territory
of a State and disembarked in another. point thh-
1n the same State.

636

637 Meyer, Le Cabotage Aerien, Editions Internationales,

(Paris: 1948), p. 77-

de Boer, Nationality and Interchange of Aircraft,
LL.,M, Thesis, IASL, McGill-University, (Montreal:
1969), p. 17.

Shawcross and Beaumont,

638

Air Raw, (1966), p. 212,

ok it e s bt
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Article 12 of Chicago, imposing an important
obligation on the states which ratified the Convention,
determines that the state whose nationality an airecraft
possesses should see that it will comply wilh the rules. of
the air laid down by other states. This responsibility is

borne not only by the state flown over, but also by ébe

state whose flag the aircraft carries.640 "
After reviewing the articles of thelbhicago Con-
vention,641 we see that customary infernational air law °

accepted the concept of aircraft nationality in such a way
that no doubts were expressed in the course of the Chicago
Conference. However we must point out that registration

does not denote nationality, but is only an evidence of
., 642
it.

While over the high seas the aircraft w1ll comply with
rules set up by the Chicago Convention, and while
flying over the territory of another state, with
the rules whlch are appl1cab1e “there.

641
Other Articles of %he Chicago cOnvention shawing that
the principle of nationality is accepted are the
following: Article 26, as to investigation of ac-
. cidents; the provisions of Chapter V as to-"Condi~
tions to be Fulfilled with Respect to Aircraft”,

642
In the United States the certificate of registration
is a conclusive evidence of nationality for int-
ernational purposes,. 8 American Jurzsprudence
Aviation, Vol. 8, (1963}, p. 639.

m‘
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All Latin American 1eglslat10ns accept the prin-~
643

ciple that every aircraft has a nationality. -

under the

Article 3, paragraph 3 of Bollv1a s Decree on Air

Service states.

"For legal purposes, the nationa11ty of .
an aircraft shall be that of the country .
of registration." 644

A

Article 21 of El1 Salvador's law on Civil Aviation,

title of Nationality states:
o

"private aircraft shall have the\nétlon;
ality of the State in whose register they
are recorded",

(3}

643

644

Aeronautical Code,

This

rticles 38-39 (Argentina, 1967);
Air Service Dé¢c , Article 3 (Bolivia, 1930);

Air Code, Art 11 (Brazil, 1966); Law on Civil
Aviation, ARtiqle 7 (Colombia, 1938); Law on Civil
Aviation, Artic 62 (Costa Rica, 1949); Air Nav-
igation Decree, Anticle 5 (Chile, 1931); Regula-
tion on Civil Awidtion, Article 15 (Cuba, 1928);
Civil Aviation Law, Article 67 (Dominican ' Repub-

-lic, 1969); Law of Air Traffic, Article 7 (Ecua-

dor, 1960); Law on Civil Aviation, Article 21

(E1 Ssalvador, 1955); Civil Aviation Law, Article
13 (Guatemala, 1948); Civil Aviation Law, Article
14 (Honduras, 1950); Book Four, Law of General
Means, Article 312 (Mexico, 1950); Civil Aviation
Code, Article 8 (Nicaragua, 1956); Regulation on
Civil Aviation, 'Article 10 (Panama, 1963); Aero-
nautical Code, Article 16 (Paragquay, 1957); Civil
Aeronautics Law, Article 20 (Peru, 1965); Code of
Aeronautical Law, Article 17 (Uruguay) and Civil
Aviation Law, Article 19 (Venezuela, 1955).

article is requlated by Article 13 of the Alr
Traffic Regulation (1939). It states that every

. alrcraft registered in Bolivian Register has the
_Bolivian nationality. Tolle, "Direito Aeronautico

na Bolivia™, 1 Boletin ITA, (1959), p. 5.

k4
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It adds in its paragraph 2 the following:

"Recording of an aircraft in the Sal-
vadorean Aircraft Register and the

: granting of its registration-shall
confer Salvadorean Nationality on it".

Article 14 of Honduras' Civil Aviation Law, be-
sides stating that the natlonallty is determined according
to the place of registration, adds that )

"eosolcivil aircraft) shall carry dis-
tinguishing marks of nationality and . g
registration". 645 -

Article 8 of the Civil Aviation Code of Nicara- .
gua also refers to the registration element, but adds that
"no aircraft may be validly registered in more than one i

0 ) state\"‘. ‘ o .

Section B. Criteria td]determine Nationality N

Doctrines have suggested various systems to det-
ermine aircraft nationality, and they can be divided in
' ' /
thiree groups: . Co ) oo .

o 3 1) Subjective: considers that the deqisive element is the
persons linkeéd to the vehicle; '
2) Objectivé: considers that the decisive element is the
4, . ', circumstances of the vehicle itsgelf;
3) Eclectic: considers as decisive elements both the per-

'sons involved with the airctaft and the c;rcumstances of
the vehlcle,

?, v , . -
[ - ~

e .

t

he , 645
E o
ok

Tolle, "Direito Aeronautico na Honduras" s 5 Boletin
ITA, (1962), p. 3,

o

v o
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1) The Subjective criterxion: it means that the nationality '
of the aircraft depends upon one of the following elements:
646

- I - Nationality of its commander;

g . . . 647
. II - Nationality of the owner;

T s 11T - Nationality of the domicile of the owner;648
IV - Nationality of the owner and to a certain ex-

tent, that of the crgy.6490

The above-mentioned systems have been disregarded

by doctrine and legislation, because of too many complica-

ti 5.650

)

64 The idea was supported by Henry-Couannier. Henry- ,
Couannier, Elementos creadores del Derecho Aé&reo,
Reus, (Madrid: 1929), p. 159.

47

The principlé by which the owner determined the nation-
o . ality of the aircraft was widely supported in the
beginnings of Civil Aviation, Even the Paris Con-

vention of 1919 followed it in its Article 7.

Some early laws and Codes considered also that the
/o nationality of the owner was giving the attribute
/ ) of nationality to an aircraft, such as in France,

Italy and England. Among the authors supporting
this idea the most important one is Fauchille,
de Planta, Droit International Privé, (1955),

o/

p. 109. .
648 de Planta, Droit International Privé, (1955), p. lll,
649 Loustau Ferran, La Aeronave, (1958), p. 73-75,
650 ' '

Some problems which can arise are the following: with
respect to the nationality of the aircraft comman-
der, this element is very unstable because the air-
craft can continuously change its commander; with
respect ot hte domicile of the owner, this domicile
is variable, and in this element also political
considerations must be recognized; with respect
to the nationality of the owner, it is sometimes
difficult to ascertain it; with respect to the
nationality’of the owyner together with the crew,
besides~th§/difficulty already mentioned for the

(ﬁ) owner, there®is an additional one of requiring a

L common and /sdme nationality to all the crew.

/
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2) Objective criterion: bases aircraft natidewlity upon

one of the following elements:

I - Country of construction of the aircraft;651

IT -~ Country of "residence" or usual location of

the aircraft,652

The objective criterion of the country of resi-
dence of the aircraft is followed to determine the nation-
ality of the craft in Latin America only by the Civil Avia-
tion Law of Guatemala. >The law in its Article 19, para-
ggaph C~provides, that in order for an aircraft to be re- o
gfstered and receivé the corresponding certificate of reg-
igtration, the aircraft must be permanently based in Guate-

mala?53
III - Country of Aircraft Registration. This cri-
terion is followed by the Chicago COnvention654 and seems

to be effective for determining Aircraft Nationality, esp-
ecially in the identification of the owner or operator of

the aircraft.ﬁ55 The system is also useful in those situa-

651 This is a restrictive and very much reserved element.

It‘w§fld mean that aircraft throughout the world

wouly be carrying the nationality of only those
manufacturing countries, which certainly are a

minority. Ruim Morena, Dagrecho Publico Aeronau=
tico, Lajonane y.Cia, (BUenos Aires: §§315, p. 82.
The country of residence presents an inconvenience,

o in that such a place is often very difficult to
determine, -

Juarez, Derecho Aéreo Guatemalteco, (1957), p. 69.

Article 17 of Chicago determines the aircraft nation-
ality according to where they are registered.

: Article 19 states that the registration of the

s |- aircraft in each contracting state shall be done

¢ ) 655 according to its laws and regulations.

) _ Certain authors opine that even though there are more
o : advantages than disadvantages, some of the latter
¢ (:) could arise from theh§act that the owner can

" t

¥ 652

- 653
654

change the nationali of the aircraft by cancelling
its registration. THey also suggest that motives

of air power and espionage can appear in relation

to this system. Certainly these ideas are too re-

, .mote from the main purpose of the object of the

. criterion, so we fecel that they should be _disregarded,

.
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tions which could develop or originate responsiblity ac-
tions, borne from the aircraft operatibn.656

3) Eclectic criteria: The system was proposcd by von Bar657

and included objective and subjective elements at the same |
time. Accordingly/thé aircraft possesses the nationality

of the Registratién Country, but can only be registered by
nationdls of such state. The original version of the 1919

Paris Convention applied this criterion.658

The eclectic opinion is followed in Latin Ameri-
ca by the regqulations of Brazil, Colombia, Costa Rica, Cuba,
Chile and Ecuador.659

Article Go‘of Ehe Law on Civil Aviation of Costa
Rica states the following:

3

f

“"Registration may only be granted to
an aircraft not registered in another
country, and always provided ‘it is
owned by a Costa Rican individual or
corporation".

656 Rodriguez Jurado, Derecho Aeronautico, (1963), p. 92.
657 Von Bar, "Regime Juridique des Aerostates", .24 Annuaire
de l'Institut de Drolt International, (1911),
p. 311,
. . 658 The amendment of ‘Article 7 of Paris, leading'to a Pro-
. tocol in 1933 is the basis for Article 19 of
' i Chicago. The basis for Chicago's Article 17 is
the Paris Convention, Article 6.
659

Air Code, Articles 11 and 14 (Brazil, 1966); Law on
Civil Aviation, Article 14 (Colombia, 1938); Law
on Civil Aviation, Articles 142f) and 60 (Costa
Rica, 1949); Regulation on Civil Aviation, Arti-
cles 15 and 21 (Cuba, 1928); Air Navigation De-
cree, Articles 5 and 7 (Chile, 1931); Law of Air *
Traffic, Article 7 (Ecuador, 1960).
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Article 60 is complemented by Article 142 f), which defines .

Costa Rican Aircraft, as follows: /

’ "Aircraft registered in Costa Rica in
accordance with this law and the regqu-
lations issued thereunder. An-aircraft K
which does not possess these require-
ments is foreign". 660

_ Article 11 of the Brazilian Air Code provides that
an aircraft has the nationality of the State where it is
registered, and will not be able to fly over Brazilian Ter-
ritory if it has not been registe{ed or if it is registeréd

- hl

in more than one State. . '

=\

. ‘Article 14 of the Air Code indicates the regis-
tration rules. For an aircraft to be registered in the Bra-
zilian Aeronautical Register, and therefore be Brazilian,

it must fulfill the follow1ng requlrements, depending upon

its use:

1) When the aircraft is destined for the use of its owner,
the aircraft must belong to a Brazilian persen (natural or

legal). .

¢

2) When the aircraft is destined for air traffic services,
it must belong to a Brazilian legal petson, with 4/5 or
more of its stock~capital owned by Braziliéns»661

.

\ El Salv&dor s law on Civil Aviation applies the
Eclectic Opinlon, but allows foreigners legally residing in
El Salvador to register tourist aircraft used exclusively

;e 660 ' Tolle, Air Law in Latin America, Appendix, (1960), p. 30.

661 -The drafters gave the follow1ng reason for the inclusion
‘ of this measure: protection of national interests.’
Valle, Codigo Brasileiro do Ar, (1967), p. i7.

et
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662 ‘ o

for private services without pay. N g

Nicaragua, Honduras and Mexico air regulatiéns
follow the eclectic system only with respect to aircraft
used for public transportation or for aerial work for remu-

663
’“ﬂeratlon. 6
‘)‘"'

" "
e Article 313 of Mexico's Law of General Means of

L

Communication provides:

"Only Mexican citizens or Mexican
entities having legal status may
register in the Mexican Aeronautical
Register aircraft to be used for
public service of transportation or

- private services for aerial photogra-~
phy, aerial topography and others of
an analogous nature", 664

< ‘

Panama's Regulation on Civil Aviation, Article. 10
NO 1 %) follows the eclectic system but oniy w1th respect to -

civil aircraft for publlc transportatlon or air serv:Lces.665
V%nezuela s Civil Aviation Law, Article 20 applies the sy="
stem also when referring to publlc air transportatxon ser-
vices or for private aerial work.666 .
662 ;.w on Civil Aviation, Article 29 (El Salvador, 1955).
» 663 £jvil Aviation Code, Articles 8 and 13 (Nicaragua,
1956); Civil Aviatjon Law, Article 19 :.(Honduras,
1950); Law of General Means, Article 313 {Mexico,
: 1950)
1 4
| 66 Tolle, Adr Law in Latin America, Vol. I (1960), p. I94.
665 Seeqalso, Regulation on Civil Aviation, Article 10,
. NOo 2 (Panama, 1963).
666

See alsé, Civil Aviqtion'Law, Article 19 (Vénezuelé,
1955). Lares, Derecho Aeronautico Venezolano,

- (1954), p. 62.
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The Civil -Aeronautics Law of Peru generally pro-
vides for the determination of aircraft nationality aooord-
ing'ﬁg the domicile of the owner. Article 20 states: "Civil \
Aircraft which have been leégally registered in Peru will have
the Peruvian Nationality", but prohibits foreign companies
from registering aircraft, oxcept those aircraft for “pfiA

vate service."667'

Argentlna 8 Aeronagtlcal Code accepts the dactrine
of determlnlng natinality according to e Country of Regis-'
tratlon, and it allows any person (legal or natural) who has
his domicile in the Country to register an aircraft.668

The Argentlnlan stand is followed by the laws of
669

Cuba, Domihican Republlp, Paraquay and Uruguay. Peru

takes a special position when following the Argentinian
rules, as they do it only when it concerns physical or na-

|
o "tural persons.670 .
. A } N . ‘
Artigle 20 of Cuba's Regulation on Civil Aviation - .

rovides:
1% ’ )

3

——

» "In order to be registered in the
Republic of Cuba, aircraft must belong ,
! to persons, companies, societies or :
institutions located in the national -
territory in conformity with, and sub- -
ject to its laws".

667 For all other events the law follows the position taken

by Panama, Nicaraqua and Venezuela. See also,

Civil Aeronautlcs Law, Article 26 and 27 (Peru,

. . 1965). ‘

B E 668 Aeronautlcal Code, Articles 38 and 48 (Argentina, 1967); L. r
Foglia-Mercado, Derecho Aeronautico, (1968), p. 99.

[L )
I -
Y 669 Regulation on Civil Aviation, Article 20 (Cuba, 1928);
’ ) Civil Aviation Law, Article: 72 (Dominican Republic,
. v . 1969); Aeronautical Code, Articles 16-17 (Paraguay,
2 B . : 1957); Code of Aeronautical Law, Articles 17-26

(Uruquay, 1942) .,

t

©  Civil Aeronautics Law, Articles 20-25 (Pefu,.l965).

i
|
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The rule-of the Argentinian Aeronautical “Code is
a response to arguments against limiting the/régistratidn
of aircraft to nationals of a State, '

+

The Argentinian author Videla Escalada p01nts out

‘tHat subgtantially political and mllitary reasoﬁg are pro=-

vided to favour the reserVatlon for nationals., A State A
will then have successfyl control over the alrcraft and

will be able to use it for military purposes. However, such
a limitation is not reasonable when transnational and inter-
national companies are allowed to intervene in the economy

of a country.671 . : '

The problem createééby registration of aircraft

to nationals can be easily recognized in small‘countries of ’
Latin America, where many foreign citizens own airplanes, °
and use them for business and pleasure purposes. These
emall countries cpuld see affected its possibilities of
requisition in wartimes.672 Here again, the tranénational
and international companies have something to say, since
they are often involved in the economic life of those small

countries.

Another hxgument used some years ago, judged that
a State should have the control of its aircraft, so that it

’could present a claim for those acts done against an aircraft

- Videla .opines that national rules and laws regulating

N ¢ompany Law would participate in the matter of

3 registration of aircraft. The domicile could be
the element solving those problems, presented by
the determination of nationdlity. Videla Escalada,
2 Derecho Aeronautico, (1969), p. 104,

671

672 In those small countries, where air navigation does
not have a b1g development, it is very important
for them to’ form their own air fleet, and to use
it in the necessary circumstances. Those entities
or persons which benefit from the air traffic, will
also have to contribute when the State has tHe
need for the aircraft. .Ruiz Moreno, Derecho
Publjco Aeronautic¢o, Lajonane y Cia, (Buenos
Aires: 1934), p. B6. :

gt
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ment has no validity anymore, especially considering the
present legal development, which is setting new rules on

the matter.673

With reference to the system granting registration
to any person domiciled in a country, economic motives must
be considered. Through this system the national airspace l
could be conveyed to any person domiciled in the State,
Difficulties arise when we.refer to transnational and in-
ternationaf companies, which could mean a negative step in
the development ,of the air indugtry in those underdeveloped

. \
countr1es.§ 74 \ i

We Support a system éiving to the nationals of
a state a sole right to register dircraft. Our principal
reason, is that the étate can take care of its national
‘} interests. .

’ -

“ The Brazilian 1aw675 follows tgis procedure, it

demands not’only nationality, but d&lso stock-capital, man-

» agers, personnel, a guarantee of economic’ and pOlltlcal loy~

¢ alty, aAn# the presence of the national element. 676
673 : X,
-~ 7« There is oply one case which we can think of, by which
| a State can make a c¢laim, and that is one of a
' ' L. denial ar refusal of justice. It is difficult to

believe that a State today would sentence negati-
vely against a party by the mere fact that the
| " party- involved is subject to the sovereignty of

. o national companies w;Eh their resources and fac~
‘ . . . ilities could operate the air industry in u
g developed countries complying their own m
. interest, -instead of those of the coun

- 873 %Alr Code; Article 14 (Brazil, 1966). :
P ,») ‘ . 676 The only exceptlon for this rule, a those aircraft
AT . registered by foreigners do led in pra211,
4 * which operate the alrcraft or” their exclusive .-

¢

,
. - e N .
- . SV T, PR

owned by a citizen or a national of that .State, This argqu~- -

\: R:] 195,

2

: ° other nation. .
« ' 674 e negatfve step means that transnational and inter- ///////

| : . - use. Valle, Codigo Bragifeiro do Ar, (1967), p. 38

o
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Reviewing our analysis, we reject the liberal
doctrine of the Argentinian Aeronautical Code.677 The sole
requirement of domicile could give to foreigners the operation
of domestic traffic and aerial work, which has been done
mainly by nationals since the origins of Air Law and Aifr

Transportation.

The texts of El1 Salvador, Hong?ras, Mexico, Nicar-
agua, Panama and Venezuela do not apply strictly the prin-
ciple of granting registration only to mationals, but it
operates when it refers to aerial work and aircraft for pub-
lic transportation.678 They are protecting in this way an
sconomic patrimony, represented in this case by the operation
of aircraft in the State's airspace only by their own nation-

als.

Article 13 of Nicaragua's Civil Aviation Code

states in its paragraph 1:

"Aircraft used in public transport services, or
aviation work for remuneration, may.only be:
registered in the name and upon application
of Nicaraguan natural or corporate persons™., 679

677 Supra, p. 205.

678 yaw on Civil Aviation, Article 29 (E1 Salvador, 1955);
Civil Aviation Law, Article 19 (Honduras, 1950);
Law of General Means of Communication, Article
313 (Mgxico, 1950); Civil Aviation Code, Article
13 (Nidaraqua, 1956); Regulation on Civil Aviation,
Article 10.1b) (Panama, 1963); Civil Aviation
Law, Article 20 (Venezuela, 1955).

679 de Coronel, "Nacionalidad de las Aeronaves. Requisitos
exigidos para ser propietarios de Aeronaves", in

e Primeras Jornadas Latinoamericanas de Derecho
Aeronautico, De Palma, (Buenos Alres: 1962},
po 531. )

.
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. 14-Prestige Reasons; L,

the surface.6 Bl
680 Vldela Escalada, 2 Derecho Aeronautico, (1969),
P 83 84. ‘
- 681,
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Section C. Importance of Aircraft Nationality .

The importance of aircraft nationality can
be recognized in international .texts and comparative -
law. The most impoftant result of nationality is the
establishment of differeht status for national and
foreign aircraft.680 Doctrine has pointed out sever-
al topics which aré related to the nationality situa-
tion, as it is applied to aircraft. Some of which

follow:

1- Limltatlon of domestic traffic;

2—The lawful procedure for entering airspace by public
alrcraft, » .

3-The exercise of the right of seizure and requlsltldn.

4-Regulation of reglstratlon requirements and the reg-

~

ister system;
5~-Concession of airworthiness certificates;
6~State protection of aircraft abroaé;
7-Subsidies to.air traffic; ‘
8~-Applicable law in determined conflicts of law;
9-International recognition of Aircraft rights;
10-visible identification system (markings);
ll-Freeadom of the Air . y -
12-Crew licensing;
13-Exercise 'of jurisdiction'in case of commitment of
¢rimes on board aircraft, unlawful seizure or unlawful -

o

interference with air navigation; . <

e - >

15-Military Potential;
16 Actions arising from the 1952 Rome Convention on
Damage caused by foreign aircraft to third partles on’

Loustau Ferran, La/Aéronavea (1958), p. 80-96. - :

i A
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Doctrine and legislation accept a substantial
intervention of the State in regard to registry re-
quirements, since the register is indissolubly linked
with aircraft nationality. All States organize a na-
tional redistry, all use different criteria, but attri-
bute fundamental importance to the registration of the
air vehicle, for internal and international public in-
terest, as well as for private persons.

The registration is the, key factor which de-
termines aircraft nationality. Requirements of each
State for the granting of the registration of the air-
craft, will take into account not only the aircraft's
bond with a specific state, but also will indicate the

effective aeronautical potential of that country.682

N

Section D. Justifications for an aircraft registry

_ Public and private interests come together in
order 'for doctrine and aeronantid’legislation to consid~
er the necessary creation of a procedure for aircraft
registration. Even though the aircraft is a movable,
it is deemed reasonable to follow a system traditionally
resarved to immovablas and nhip-.683

Public, order and national motives justify thé
reéistration‘of the aircraft. The aircrafthhas tre~- ‘
¥ mendous mobility, autonomy .and operational range, so it

is susceptible to use for différent ends; some of which
could be contrary to the Spape‘s interest. Consequently
! the State prqteqts the aircraft by registefing L£.684

i(f’ + 682 Oftega, Naéionayidad de las aeronaves, (1965), p-. 70.

, '683 Linares, .La Lnstltucion del rYegistro aeronautlco,
v C,) . UNAM, (MGXiCO, D F- H 1956) I3 p. 110-

684 Delascio,_Derecho de la Aviacion, (1959), p..87.
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Without a register, the rule of natxOnallty might be

1neffect1ve.685

The aircraft reqistry also crvatnq a roquire-~

686 There 'is a need to make possxblc

ment of guarantee.
the aeronautic credit, whlch is structured over the base
) of an aircraft mortgage. Considering the high economic
‘value of an aircraft, a reglster is de51rab1e.687 ‘
The abovementioned fact is linked to the
idea of protecting the interests of private persons,
granting them security, with regard to the aircraft, an
object of law. Thus the registry has the important

legal function of regulating aircraft rlghts.688

The aeronautical registry, pursues the fol- //
lowing public objeétives:

1) The structuring of a system which gives nationality
to an aircraft; , , {
2) Permission for the State to control tﬁe fulfill-

ment of the various rules which condition the life of

L3

an aircraft;

3) The determination of the number and quality of the

national air fleet, as an air"reserve.689

]

" S 685 ~Gay de Moritella, Derecho Aeronautico, (1950), p. 94-95.
’ 656 Carneiro de Campos, "O registro aeronautico & de-/ .
. clarativo de propiedade", 3 RBDA, (1952), p. 55.
. , 687 Videla Escalada, 2 Derecho Aeronautlco, (1969},
1 . p. 127,
‘ 688  4a Rocha Guimaraes, "O Registro Aeronautico en \
) : Direito Comparado", & RBDA, (1952), p. lo.
o b . 689. Loustau Ferran, lLa Aeronave, (1958), p. 83 & 175;‘
i , . r Lena Paz, Derecho Aerconautico, (1969), p.  149. .
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The following are classified by the Registry
as private objective purposes-

1) In order to make the 1egal traffic and the credit
safe and expedltlous it has been considered desirable to
provide means for:
a) The protection of the interest of third parties, so
they can know with certalnty the legal position of
the a1rcraft,69° -
b) The safety of the owners of the credits, which have
as a guarantee the air vehicle.®%!
2) There is a necessity to create an effective system
for aeronautic liability. The aeronautical registry
permits the determination of who is liable when under
the obligation of indemnifying damages and prejudices

ariging from the aircraff operation.sfa

Section E, Peculiarities of Aircraft Nationality

Besides the subjective and objective require-
ments demanded for ajrcraft registration, the legal texts
in force have pointed out certain basic principles which
constitute the fundamental structure of registration and
whioch are closely linked'to aircratt nationality,

650 Attachment, lien, contracts and other rights which
condition the legal life of every object of

law, .
691 : ‘
U Such as the case of the mortgagee.
632 - Brazilian author da Rocha Guimaraes concludes that

the registry will be an imperfect form of
stating that the owner is responsible. This
form does not have,absolute character since the
owner can prove to the contrary. da Rocha
Guimaraes, "O Registro aeronautico, sen valor
e seus efeitos no Direito Brasileiro", 3 RBDA,
. (1952), p. 69, ,

g
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In effect, every aircraft must be registered

693 Even tnéugh

and therefore must have a nationality.
the aircraft is requlated by law. before it is regist-
ered, this is the requirement that validates its legal

life, and consequently attributes to it a nationality.

In the event that an aircraft does not have
a nationality due to legal difficulties, it is not cord-
sidered to be legally an aircraft because it lacks legal,

aptitude to navigate in the airspace.694

Registration)then is compulsory, and no air-
craft can fly without it.%%% an unregistéred aircraft
can be the object of private legal proceedings as any
other 1law object, but it will be unlawful for it to

.~ fly, and also it will not be possible to mortgage it.

In such a situation it is not an object of law regula-

o : ted by A_ir Law, but rather by Common o¢r Civil Law rules.’

Another indispensable and universally accepted
principle is that aircraft cannot have more thah:one na-
tionality.696 The Chicago Convention clearly statas

. that no aircraft can be registered in two States at the

693 York, "International Air Law", 3 JALC, (1932),

' p. 433. o
694 1a '
. Hamilton, Derecho A&reo, (1960), p. 183.
695 Gay de Montella, Derecho Aeronautico, (1950),° .
, p. 103. .

696 Cartou, Droit Aerien, (1963), p. 189; Lemoine,
Droit Aérien, (1947), p. 163 Saint Alary,

' Drolt Aerien, (1955), p. 47; Videla Escalada,

2 Derecho Aeronautico, (1969), p. 77.

ER— o o
b T e S N R e O ST TR E O




698

-214-

697 consequently they cannot have two na-‘

698

same time,
tionalities simultaneously.

The Paris Convention of 1919, in Article 8
declared that an aircraft could not be entered in more
than one register.699 Article 7 of Havana Convention
agrees completely with Paris to the extent of borrowing

the exact wording.700

2
In those cases where an aircraft is registered

in a foreign country (which consequent&x means that it
has a nationality), the result is the cancellation of the
former registration and the replacement of that nation-
ality by another.qo1

‘

One of the bases of the extension of national-
ity to aircraft is tqe necessity of its identification;
whenever there is registration of an aircraft in a for-
eign country that will mean the legal expression_of its

separation from the former country.702

637 The Supreme Court of Hong Kong has declared illegal

the registragion of 70 civil aircraft in China
and in the United States, considering that this
double registration is declared unlawful by .
Article 18 of the Chicago Covention. Civil Air
Transport Incorporated vs Central Air Transport
Corporation, Int. Law Reports, (1952), p. 86,
in Matte, Droit Aerien-Aeronautique, (1964),

p. 189. o

) L]

Article 18, Chicago Convention (1944) &,

699 Nemeth, The Nationality of Aircraft, LL.M. Thésis,

McGill University, (Montreal: 1953}, p. 74.

700 Warner, "ConQentiOn for Air Névigation", 3 ALR,
(1932), p. 238. —

701
702

Hamilton, Derecho Aéreo, (1960), p, 183,

In this respect see Article 19, Chicago Convention,
dealing with national laws governing registra~
tion. «

¢
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The prineciple of unity of registration and
nationality is recognized in one way or another by all

the Latin Amerlcan texts, with the exception of Ecuador,

where this questlon is not considcrcd.7n3

Bolivia's Air Service Decree, in Article 3,
paragraph 2 states the following:

"The sole fact of belonging to the
national register shall annul any
previous registration in a foreign
country, and registration in another
country of aircraft belonging to the
national register shall only be .
recognized when they leave the
country to be transferred to persons
or companies located abread." 704

703 Aeronautical Code, Articles 38 & 39 {Argentina,

1967); Air Service Decree, Article 3 (Bolivia,
1930); Air Code, Article 1] (Brazil', 1966);
Law on Civil Aviation, Article 7 (Colombia,
1938); Law on Civil Aviatjon, Article 62 (Costa
Rica, 1949); Regulation on Civil Aviation,
Articles 16 & 21 (Cuba, 1928); Air Navigation
Decree, Article 8 (Chile, 1931); Civil-AviatiQn
"Law, Article 67 (Dominican Republic, 1969); ‘
Law on Civil Aviation, Article 22 (El salva-
dor, 1955); Civil Aviation lLaw, Article 13
(Guatemala, 1948); Civil Aviation Law, Arti-
.. cle 18 (Honduras, 1950); Law on General Means -
. ~ of Communications, Article 312 (Mexico, 1950);:
; Civil Aviation Code, Article 8 (Nicaragua,
1956); Regulation on Civil Aviation, Article
13 (Panama, 1963); Aeronautical Code, Articles
11 and 17 (Paraguay, 1957); Civil Aeronautics’
& ‘ Law, Article 24 (Peru, 1965); Code of Aeronau-
tical Law, Article 25 (Uruguay, 1942); Civil T
Aviation Law, Article 19 (Venezuela, 1955),

According to Nemeth, Article 19 of Chicago must be
read together with Article 18 of Chicago, and
in this way those states parties to the Chicago
Convention are bound by it, and must conform with

i , the rules of the Convention. Therefore they.

' (Z) cannot register an aircraft if the prijor regis-

’ ) tration of that aircraft has not been cancelled.

s Hence, Bolivia's Air Service Decree is not in

8 . accordance with Article 18 of Chicago Convention.

Nemeth, Nationality of Aircraft, (1966), p. 308.

-

704

»
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Colombia's Law on Civil Aviatiod) Article 7,
paragraph 3 provides: , .

"Two or more simultaneous regis-
trations on the same aircraft shall -
not be permitted," 705

Chile's Air Navigatioh becree, Article 8,

- gives two reasons for loss of nationality by an aircraft:h
‘1) Failure to comply with the rules of Article 7,

706 and}
2) When the owner regifsters it in a foreign country.7o?

) Guatemala's Civil Aviation Law, Article 13,
parﬁgraph 2 statés that: | .

",..the coexistence of two or
more registrations for the same
aircraft is not admissible.” 708

Following a similar position as the one taken
by Guatemala's Civil Aviation Law, Honduras Civil Avia-
tion law, Article 18 states:

3

"No ‘aircraft may be validly regis-. ’
téred in more than one State". 709

Paraguay's Aeronautical Code, through two
articles regulates the subject of registration. Article
11 provides: '

705 .Cob;w55§5n, Derecho Aéreo, (1966), p. 308,

706 Article 7 regulates ownership of Chilean aircraft.
707 Hamilton, Derecho Asreo, (1960), p. 194.

18 Juarez, Derecho Aé&reo Guatemalgeco. (1957), p. 65.

Pino, Derecho Aéreo, (1974), p. 87.

-
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"Foreign aircraft may not be regis-
tered in the National Aircraft Re-
gister without a prior statement -
to the effect that its former regis-
tration has been cancelled, and

- an affidavit as to the vonditions

* of title in the aircraft, issued by

. , the countrxkin whic¢h such cancella- .
! ’ tion of the'registration was made."

Article 17 adds that if they fail to meet the conditions
of Article 14, which mentions the requirements of the

Nationa} Aircraft Registgr, or if they are registered in

a foreign State they will lose theirfnationality.7lo'

Article 25 of Uruguay's Aeronautical Code,

paragraph 1 provides:711

»

"Foreign aircraft may not be regis-
tered in the National Aircraft Regis-

‘ ter, without prior certification

<N that the previous registration has been
cancelled." 712 -

Article 19 of Venezuela's Civil Aviation Law

: . is a good example of how precise and clear the law can
be, and it also follows .the rule of Articles 17 and 18
of Chicago: ” o

n

a

"Aircraft shall have the nationality
of the state in which they are regis-
tered and may not have more than one
registration.," 713

. 710 Tolle, 1 Air Lag in Latin America, (1960), p. 217.
711 According to Nemeth's position the Uruguayan iaw
Lo . would be in accordance with Articles 18 and
. 19 of Chicago Convention. Supra, p.215,

footnote 704.
?12~ Bauza Araujo, Derecho Aéreo, (1955), p. 152.
713

Rojas, Instituciones de Derecho Aeronautico,
Talleres Garcia, (Caracas: 1968), p. 52.

;
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Section F. Atypical Cases of Aircraft Nationality.

" There are two problems which will bé discussed,,
which are special cases in the matter of-aircraft nation-

ality. These are: . r : ,

) .

1) Joint air transport oﬁeratlng organizations and pooled
services;
2) International operating agencies.

The problem of. nationality when dealing with
K - these two cases has been a matter of lengthy discussion
in ICAO,714 and of coﬁéern for doctrine as well.

_ Article 77 of the Chicago Convention provides
in its last sentence that thé.ICAO -

- "Council shall determine in what
' " manners the provisions of this
6 Convention relating to nationality
“of aircraft shall apply to air- .
craft operated by international - 4
- operating agencies."

>
v &
s

Article 77 of Chicago determines that a State
ﬁgy participate in joint air transport operating organ-
izations or in pooling, arrangements. A third form per-
‘mitted by the article is an internatibnal operating '

il agency formed by two or more states.715

'z L}

714 see 1CAO Doc. LC/SC. Article 77/Working Draft No.~\v5

K , 1 (28/12/64) in ICAC Doc. 8787. LC/156-2.
sy ., (1968), p. 36. u

- 715 Richardson, "Nationatity and Registration of Air~ -
o ' ' craft operated by International Operating
Agencies', ed. MCWhinney-Bradley, The Freedom
of the Air, Sijthoff, (Leiden: 196“7. p. 210,

o PG SRR T
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Studies on the subject of nationality and reg-
- istration of aircraft operated by such agencies began
'in ICAO as early as 1948 and discussions and meetings
were conducted in bodies of ICAO such as the Council,
the Air Transport Committee and also a panel of experts
appointed by the Council. 716

!

In December, 1964 the Council refekred the
§ subject to the Legal Committee, which in 1967 submitted
] @ repqrt.717 That same year the Council adopted a Reso-

lution and the procedures with regards to ‘'specific plans
718 ‘

for joint or international registration.

In the Resolution it'was agreed that without
any amendment to the Chicago Convention, the Council had
the' power, by a determination under Arfticle 77, to make
the Convention appllcable to "]01nt reglstered" or "in-~
ternationally registered" alrcraft, with a binding effect
on all ICAQO member States.719 H

The Resolution defines,}in‘its Appendix 1, |
Joint Registration, as the system according to which the
T States constituting an international operating agencf,720
: wquld establish a register other than the national regis-

ter by the agenoy. ,

B ‘W
, a 2
; . 716 10a0, Doc. 8722. ©/976 (20/2/68), p. 1. o

“
- Al

717 1ca0, Doc. €704, LC/155, Annex C.

718 ICAO poc. 8743-C/978. Action of the Council, 62nd |
Session, Attachment E (1968), p. 48. . ‘

- 719 Bin Cheng, "Nationality and Registration ofaAircraft
. b .Operated by International Operating Agencies”,
o - ’ 53rd Conference, ILA ReEort, (Buenos Alires: ;
v o 1968), p. 151. . J
22& (f) L 720 Internatxonal operating agencies aro those inter- , )
8 govérnmental agencies designed for the operas, \ %

N tion of international commercial air services.
N ) : The archetype would be an agency establlshed .
' by ICAQ itself. . g

?

v :
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International regietration'refers to those
cases where the eircraﬁt which‘eball be oberated by an
international” operating agency would not be-registéred
on a national'basis but with an ipternational orgah{za-
tion having. legal personality,,whether or not such in-
ternational organizatiOn is composed of the same States
or have constituted the International Operéting Agency.

Aircraft participatlng in joint operating or-
ganizaticns or in poollng arrangements do not have any
trouble and the precedents for reglstratlon are riumer-
ous.721 Also, no problem arises in the case of nation-
ally reglstered .aircraft operated by an lnternatlonal

A

operating agency.

The effectSiof)joint and international regis-
tration appear to be identical, aircraft of the interna-
tional operating agency have both a "common mark",'%nd
the nationality of'each of the States constituting the
international operating agency.With respect to applica-
tion of Articles 25.and 26 of Chicago Convention, the
State which maintains the joint register or the relevant
part of the joint register pertaining to a paréicular
aircraft shall .be considered to be the State in which

the aircraft is registered.ﬂ2 -

? W - 3

a) Scandinavian Airlines System (SAS). Consortium
Agreement (8/2/51); b) Air Afrique. Traité-
' relatif aux transports aériens en Afrxque
Yaound&, Cameroun. (19/3/61), signed by eleven

v states. Fitzgerald, "Nationality. and regis-

tration of Aircraft operated.by International

Operatlng Agencxes and Article .77 of Chicago -

Convention , 5 CYiL, (1967), p. 193,

721

722 qpig gtate will be that which will be issulng the

. \ certiflcate of registration, alrworthzness
0 certificate or llcenses of crew, '

- é
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The ICAO's Council Resolution has generated lengthy dis-
cussion and much criticism. Professor Bin Cheng con-
cludes that the Resolution means a de facto amendment of*

the Chicago Convention, with questionable features and
723

]

| unrcsolved probloms,

E In Latin America, Law 17.743 of 1968, 2%

; v Argentina has been the innovator in this matter. It

of

f ¢ allows a provisory registration in the National Aircraft

£ v
Register and also an Argentinian Registration for those

aircraft whose owners are a Public International Organi-
e zation. However, there are certain conditions: a) Argen-
N tina must be a member of the Organization, and b) those

aircraft must be designated for the sole use of State,

provincial or municipal organizations. These aircraft

. shall be considered to be publjc aircraft for whenever a

classification of the aircraft ig needed.725

. %

Section G. Nationality and Registration Marks

The external efficacy of the identification of

the aircraft is obtained through marks that attest to the
formal registration of the aircraft in the Aeronautical
National Register of a state, and comsequently its mation-

o ‘ ality. These external marks are called natidnality and

’ registration marks,726 since they prove the individuali-
" : . zation of the aircraft.7%? ’ .
i ) ) E
. é
723 Cheng, "Nationality and Registrgtion of Aircraft",
. . 53 ILA Report, (1968}, p. 153.
. 724 Ley 17.743 (Y4th May, 1968).
723 Mapelli, Leyes.de Aviacion Civil, (1970), p. 64.
- " ' J 126 Registra;}dh marks are to aircraft what a name is to
‘ (‘D . a ghip. -
) 727 o \ :
Lgna/Paz, Derecho Aeronautico, ¢t1969), p. 144.
e . ’
~ -
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Aircraft, have the obligation to carry those

registration and nationality marks, a rule considered

as early as the Paris Convenﬁignxf 1919.728 Afticle

10 provided the following: -~

¢ o

\ "All aircraft engaged in interna-

L tional pavigdtion shall bear their.
nationdality and registration

marks...", \

as weil 3s the.nahe aﬂdﬁfééidence of the owner%Zn accord-
arice with Annex A. Annex A, entitled "The marking of
aircraft", descikibed the signals called nationality and
registration marks to be borne by civil aircraft (paint-
129 their identification during

ed) in order to facilitate
the flight.

These marks are formed by two groups of letters, ' L

the first denoting natiopality and the second identifying

them.730

728 Pinto Paessoa, "Das marcas de Nacionalidade e matri-

cula das aeronaves en geral', 13 RBDA,. (1963),
p. 58. .

729 Foglia—-Mercado, Derecho Aerocnautico, (1968), p. 99;
Videla Escalada, 2 Derecho Aeronautico, (1969);
P- 91. £

: . N,

Latin American countries had the following Nation-
ality and Registration marks in Annex A of
Paris Convention: Nicaragua, A & N (hereinafter
the first letter corresponds to the nationality
mark and the second to Registration mark);
Chile, B & C; Bolivia, C & B; Cuba, C & C;
Uruguay, C & U; Ecuwador, E & E; Costa Rica,

A . K & C; Guatemala L & Gy Peru O & P; Brazil,

0’ . P & B; Argentina, R & A; Panama, S & P; Hon-

o . duras, X & H; El Salvador, Y & S. 2ollman,

" - , ) Law of the Air, (1927), .p. 147. .

730
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731

()

~ L - Article 9 of Havana Convention haa a simi-
lar wording to that adopted by Paris on the matter of
registration. As Havana had no Annexes, the distinative

mark had to be mutually agreed upon by several contract-

=]

ing states.732
# Henry-Couannier maintained that these marks ‘
should be visible and stable. Stability implies attach-

ment in such a way that they cannot be changed during
the flight. The visibility of the charactdrs im&lies
éasy recognition from a distance, even frdm the surface
e of the earth.733 One reason for accepting Henry-Couan-
nier's view is that states can definitely have much bet-

ter control over the alrspace and any activity of air-
734 _

crafit flying over its territory.

Article 20 of the Chicago Convention, under
(:) the title "Display of Marks", indicates that:

oEvery aircraft engaged in interna-
tional air navigation shall bear
its approoriatg_natlonallty and
registration marks."

The ,Stapndards and recommended practices with
respect to aircraft nationélity and Registration’ Marks

P 2 »
d [ . '

731

Loustau Ferran, La Aeronave, (1958), p. 109. : ) i,

732 Warner, "“Convention for Air Nav1gatlon" 3 ALR,
(1932), p. 245.

733 Henry-Couannier, Derecho Aéreo, (1929), p. 158. ’

{ U 734 Videla Escalada, 2 Derecho, Aeronautho, (1969),
: p' 91‘ \ ’
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are dealtqwith in Annex 7 to the Chicago Convention.735

Annex 7738 p;Bvides that the "Nationality or

common mark and registration mark appedaring on the
aircraft shall consist of a group of characters".737
The nationality mark shall precede the registration mark.

Nationality marks are selected from symbols allocated to

‘the State of Registry by the International Telecommuni-

cation Union,,738

Latin American texts also establish the compul-

sory character of nationality and registration marks for
v

735 Standards for Aircraft Nationality and Registration

Marks were adopted by the Council in 1949 pur-
suant to the provisions of Article 37 f) of the
Chicago Convention. Wijesinha, Legal Status of
Annexes, (1960), p. 143.

736 Annex 7 indicates the location, easurements and

type of characters for nationality and regis-
tration marks. Haguenau-Esperon, 2 Organisa-

) tion de l'aviation civile internationa%e,
(1972}, p. 15.

738 Annex 7, 2.2 & 2.3. The following are the'present

Aircraft Nationality Marks of Latin American-
States: Argentina, 1Q & LV; Bolivia, CP; Bra-
zil, PP & PT; Chile, CC; Colombia HK; Costa
Rica, TI; Cuba, CU; Dominican Republic, HI;
Ecuador, HC; El Salvador ¥S; Guatemala, TG;
Honduras, HR; Mexico, XA, XB, XC; Nicaragua,
AN; Panama, HP; Paraguay, 2P; Peru, OB; Uru-
guay CX; Venezuela, YV.
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739 .
aircraft, with the sole exceptlon of Costa Rica 8
law on Civil Aviation, where there is no reference to '
this matter. .. ' . : oL

Article 21 of Chile's’Al Navigation'DeCEee‘
reads as follows: o S e y -
N ' “
"private airéraft shall carry markihgs, . f, R
inted on the outside and in visible

form, according to the regulations ' o
showing nationality, registration, as

‘ - well as the name and address of the
///////, owner in order to permit easy identi-
fication." 740

739 Aeronautical Code, Article 40 (Argentina, '1967);

Air Service Decree, Article 3 (Bolivia, 1930);
Air Code, Article 13 (Brazil, 1966); Law on
. Civil Aviation, Article 8 (Colombia, 1938);
e . Regulation on Civil Aviation, Article 19
(Cuba, 1928); Air Navigation Decree, Article
21 (¢chile, 1931); Civil Aviation Law, Articles
70-73 (Dominican Republic, 1969); Law of Air th
Traffic, Article 12 (Ecuador, 1960); Book Four,
Law of General Means of Communications,
Article 315 (Mexico, 1950); Civil Aviation
+ Code, Article 11 (Nicaragua, 1956); Regulation
on Civil Aviation, Article 16 '(Panama, 1963);
. Aeronautical Code, Article 18 (Paraguay, 1957);
C Law on Civil Aviation, ARticle 27 (El Salva~
‘ dor, 1955); Civil Aviation Law, Articles 23-
24 (Guatemala, 1948); Civil Aviation Law, Art-
icle 14 (Honduras, 1950); Civil Aeronautics
Law, Article 28, (Peru, 1965), Code of Aerénau-
tical Law, Article 27 (Uruguay, 1942); Civil
Aviation Law, Article 21 (Venezuela, 1955).

4

740 Afticle 5, paragraph 2 of the Air Navigation Decree, i

adds  that in the Register shall be entered the (
serial number and the distinctive markings. j
Hamilton, Derecho A&reo, (1960), p. 204. - f

+
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Article 8 of Colombia's Law on Civil Aviation

states that: - . "

v

N o«

“All aircraft registered in Colombia Cd
shall bear as nationality marks such =
symbols as establishéd by the govern-

ment." 741

" Article 23, gf?il Aviation Law of Guatemala,

is very specific and detailed, providing the following:

"The registration mark of national .

-alircraft will consist of the letter

""" assigned,.to Guatemala, as mark
of nationality, and a capital "G"

as countermark, both in capital let-
ter, folloyed by a group of three
capital letters of the alphabet, at
least one of which should be a
vowel." 742

’

’ (3
Panama's Regulation on Civil Aviaton, Article

16, under the title of "Nationality and Registration -

Marks" provides:

"The nationality marks for Panam-
‘anian Civil Aircraft -shall be the
letters "HP"; the registration mark
shall copsist of a group of numbers
added to 'this nationality mark, as
determined by the General Bureau
of Civil Aeronautics”.

)

L 741 This suﬁject is regulated in Caolombia by its. Manual

+

of Requlations, No. 37. Cobo Cayon, Derecho
‘A6reo, (1966), p. 294. -

142 Juareé, Derecho A€reo Guatemalteco,~kl957), p. 79.
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Uruguay's Code of Aeronautical Law, in its
Article 27, Chapter V mentions that the purpose for
public or private aircraft to carry distinctive markings

is to permit identification in fllght.743

An interesting position is taken by the texts
of the Dominican Republic, Honduras, E1l1 Salvador and
Mexico: in addition to the establishment of nationality
and registration marks, the texts rule that ﬁublic trans-
port aircraft must carry the respective national colours.

Article 30 of El Salvador's law on Civil Avia-

tion, under the title "Use of National insignia" pro-

vides:

S

"Salvadorean commercial aircraft must
show the national insignia in the reg-
ulation form." 745

" v «
Section H. The loss of Nationality

There are certain situations which resulﬁ in
the loss of nationality for the aircraft. These situa-
tions shall be now analyzed:

1) The material destruction of an aircraft after an ac-
cident. With the total destruction naturally the legal
life of the aircraft ends, and with it the aircraft loses

743‘ &olle,"Direito Aeronautico no Uruguay", 3 Boletin
ITA, (1960), p. 15.

744 Law on Civil Aviation,. Article 30 (E1 Salvador,
1955); Civil Aviation Law, Article 73 (Domini-
o can Republic, 1969);-Civil Aviation Law, Arti-
cle 20 (Honduras, 1950); Book Four, Law of
General Means of Communications, Article 315,
paragraph 4 (Mexico, 1950).

745 Similap”wording is used by the -laws of Honduras,
. xico and Dominican Republic. Supra, footnote

744

M e st e e
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746

its natiornality. In the same" context are aircraft

" presumed lost or deemed useless.

The aircréft presumed lost must comply with
certain legal requirements, after which, it loses ics
nationality'if‘ﬁot found. The useless aircraft, if
unable to perform air navigation, is in the same 8it-
uation. . ‘

Both Latin American legislation and doctrine747

have studied and regulated this cause for loss of na-
tionality. The Latin Amefican‘states which have dealt
with the material destruction of‘aircraft are: Argentina,
Bolivia,'Brazil, Colombia, Dominican Republic, El Sal-
vador, Honduras, Nicaragua} Mexico, Panama, Peru and

V‘enezuela.748

746 Most statutes, however, declare that only from the

time of notification of destruction is nation-~
ality lost. Nemeth, Nationality of Aircraft,
{1953), p. 70.

>

7417 Videla Escalada, 2 Derecho Aeronautico, (1969),
"p. 99; Loustau Ferran, La Aeronave, (1958),
po 177- A
748 Aeronautical Code, Article 45, No 5 (Argentina,

1967); Air Code, Article 17, No 4 (Brazil,
1966); Law on Civil .Aviation, Articles 9, No
2 and 11 (Colombia, 1938); Civil Aviation Law,
Articles 71 b) and 251 (Dominican Republic,
1969); Law on Civil Aviation, Articles 2B and
46 (El Salvador, 1955); Civil Aviaton Law,
Article 17 b) (Honduras, 1950); Civil Avia-
tion Code, .Articles 12 ¢) and 23 c¢) (Nicara-
gvay, 1956); Regulation on Civil Aviation,
Article 14 c¢) (Panama, 1963); Book Four, Law
of General Means of Communications, Article
373 c) (Mexico, 1950); Civil Aeronautics Law,
' Article 36 (Peru, '1965); Civil Aviation Law,
' Article 60 (Venezuela, 1955). -




. I . \ . o 5 v - ~ 6 e "
¢ E 4y - M . ShmA e
[

e My s,

- ) 229
IS
‘ Article 28 of 'El Salvador's Law on Civil Avia~ -
tion statés that there-is a canceéllation of registration
and subséquent loss of nationality,

*...when the aircraft has been com-
pletely destroyed or presumed lost
in conformity with the law".

%, Article 60 of Venezuela's Civil Aviation Law
. provides: . ¢ .

b

"An aircraft shall be considered lost
when its destruction is proved, when

~ . it is declared unserviceable by the
aviation authority, as the consequence
of a disaster, or when three months
have passed since the date.on which
the last news was received from it."

v The‘laws of (£1 Salvador, Dominican Republic,
Honduras, Nicaragua and Venezuela mention and describe
the case of material destruction and loss of an aircraft
as a cause of losing its nationality, while the other

a laws refer to the case as one of cancellation of regis~

tration, which results 1in the loss of nationality.

Article 373, Book Four of Mexicé's Law of
General Means of Communications states that the regis-
tration of an aircraft may be cancelled "...when the

.aircraft is destroyed or los@".749

o " Brazil's Air Code in its Article 17, No 4 pro-
vides that the aircraft will be considered lost if not .
found in the term of 180 days, from the last time‘seen

79 Linares, Registro Aeronautico, (1956), p. 139.
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or heard of officially, and when the impossibility of

its recuperation has been verifie 750
If the aircraft is later on found, its re-

gistration must be revalidated. Also the presumption of

the aircraft's loss admits proof to the contrary.

‘The loss of an” aircraft, as we have seen; is
discussed in the majority of Latin American laws,751
with the exception of the texts of Bolivia, Colombia,
Costa Rica, Chile, Ecuador, Guatemala and Uruguay.

af

Article 27 of Cuba's Regulation on Civil Avia-
tion states: '

"In the case of loss, destruction,
or disuse of an aircraft its owner.
shall notify the Ministry of Nation-
al Defense within the shortest pos-
sible time, go that it may be taken
'0ff the respectlve registerxs."

Panama's Regulation on Civil Aviation, Article
14 c¢), states that there shall be a cancellation of reg-

istration,

\ <

750 Valle, deigo Brasileiro do Ar, (1967), p. 41.

. 751  peronautical’ Code, Article 46 (Argentina, 1967):

Air Code, Article 17, No 4 (Brazil,1966);
Regulation on Civil Aviation, Article 27 (Cuba,
1928); Civil Aviation Law, Article 243 (Domini-
. . can Republic, 1969); Law on Civil Aviation,
- -Article 46 (E1 Salvador, 1955); Civil Aviation
: Law, Article 151 (Honduras, 1950); Book Four,
s ’ Law of General Means of Communications, Arti-
N , \ cle 360 (Mexico,.1950); Civil Aviaton Code,
o ‘ Article 146. (Nicaragua, 1956); Regulation on
N Lo ' Civil Aviation, Article 14 (Panama, 1963);
' Aeronautical Code, Article 10 (Paraguay, 1957);

- , . Civil Aeronautics Law, Article 36 (Peru, 1965);-
ik ’ , *Civil Aviation Law, Article 60 (Venezuela,
’ 1955) v

‘1
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", ..when the aircraft has been * .

totally destroyed or presumed lost

in accordance with the law, and

* when in cascs of disappearancoe

without justification 90 days have

clapsed from the date of the last

notice thereof." 752 RN ¢

2) Registration in a foreign country: The idea of uniti'
between registration and nationality determines that an
aircraft's registration in a foreign country, voids its

former nationality.

. Article 18 of Chicago's Convention deals with
this matter, It states that,

i

"An aircraft cannot be validly
reglstered in more than one
State...". ,

The idea is explicitly recognized in the texts
of Argen;ina, Bolivia, Chile, Colombia, Costa Rica, Cuba,
Dominican Republic, El Salvador, llonduras, Nicaragua, Pana-

ama, Paraguay and Uruguay.753 In the laws of Brazil,

152 The "90 days"™ rule is also followed by the laws
of Honduras, Mexico, Nicaraguay and Dominjican
Republié. Supra, Footnote 751,

753 .

Aeronautical Code, Article 39 (Argentina, 1967);
Air Service Decree, Article 3 (Bolivia, 1930);
Air Navigation,K Decree, Article § (Chile, 1931);
‘Regulation on. Civil Aviation, Artiele. 13 (Pan=-
ama, 1963); Aeronautical Code, Axticle 17 (Par-
aguay; 1957); Law on Civil Aviation, Article 9
(Colombia, 1938); Law on Civil Aviation, Arti~
cle 62 (Costa Rica, 1949); Regulation on Civil
Aviation, Article 21 {(Cuba, 1928); Civil Avia-
tion Law, Article 71 (Dominican Republic,
1969); Law on Civil Aviation, Article 28 (El
Salvador, 1955); Civil Aviatlon Law, Article .
17 (Honduras, 1950); Civil Aviation Code, '
Article 12 (Nicaragua, 1956); ‘Code of Aero-'

nautical Law, . Article 19 (Uruguay, 1942).

° !

A
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Guatemala and Mexico it can also be found through iqter—
pretation.754 This rule is not included in the laws
of Ecuador, Peru and Venezucla. This is a critical omi-
ssion because the treaty obliggtiou is not fulfilled.

Article 21, paragraph 1 of Cuba'§ Regulation

on Civil Aviation states:

"An aircraft which is registered
in a foreign country may nMt be
registered in the Republic of-Cuba
until it is duly proven that the
former registration has been can-
celled.”

L

Article 8 of Chile's Air Navigation Decree?55

also mentions this argument, stating:

YAn aircraft registercd in Chile
shall lose its Chilean nationality
when the owner or owners register
it'in a foreign country." 756

' The Panamanian.Regulation on Civil Aviéﬁion,
through its Article 13, approaches this matter, with-a
prohibition: ‘ g

0

A}

154 Aty Code, Articles 13-14 (Brazil, 1966); Civil
Aviation Law, Article 13 (Guatemala, 1948);
Boek Four, Law of General Means of Communica-
tions, Article 312 (Mexico, 1950}.

735 :Paraquay's Aeronautical Code has the same approach as
Chile. Tolle, Air Law in Latin America, (1960), -

p. 217,

756 Hamilton, Derecho Aéreo, (1960), p. 194.
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"No aircraft which has been regis-

tered in the Republic may do so in

another country, as long as it has .
not cancelled its Panamanian ROng* ,
ti‘atlon .. e !

Guatemala assumes a simxlar p051tlon to thase
mentioned above;, however the position is only ascertained
in the legal interpretation of. its Civil Aviation Law.
Article 13, paragraph 1 states:

“The nationality of an aircraft‘shall

be that of the last.eountry in which

it has- been registe:e&”.

. » ¢ .
“

Paragraph 2 refers to the prohlbitlon of dual reg13tra~
tion, and‘paragraph 3 allows an aircraft reglstered in a
foreign country to register in Guatemala, subject to can-

cellation of the prev1ous reglstratlon.75? uﬁ’
1) “""n 'Y

Some Latin American legislation has gone even
further, in order to avoid dual reglstrat;on of aireraft.
They have succesfully demanded as a prev1ous requirament

for registration, evidence that the former reglstration o

has been cancelled in the forelgn country.

The laws of Guatemala, HOnduras, Mexico, Nic=-
758"

aragua, Panama and Uruguay contain this ruling Brazil,
757 Martinez-Sobral, Derecho. Aeronautico, (1968). p. 32. T
758

Civil Aviation Law, Article 13 (Guatemala, 1948);
Civil Aviation Law, Article 18 (Honduras;1950);
Book Four, Law of General Means of Communica-

 tions, Article 312 (Mexico, 1950); Civil.Avia-
tion Code, Article 10 (Nicaragua,.1956); Regu-
lation on Civil Aviation, Article 1l (Pana
1963) ; Code of Aeronautical Law’, Artlcle 25
" (Uruguay, 1?4 2).

/
/




_ o -234- c
¢ . . R
Argentlna, Cuba and Peru are even more strict, since they
demand that the regl§trat10n in their countries, will
g mean the immediate qancellatlon of the formcr reglstra—

t10n.759

Al

. B Article 18 of Honduras Civil AV1atlon Law,
paragraph 2, provides: '

"An aircraft registered in another -

-State may ac¢quire Hopnduran markings

of nationality and registration, = ) S
when the previous former registra-

tion is cancelled." 760

} a
Article 24 of Peru's Civil Aeronautics Law
states that the reglstration of an aircraft in the Aix-
-¢raft Public Reglstry means the automatic cancellatlon
" of every former reglstratlon. : ;
o \ 3) Failure to complytwith legal requiremer‘xté: ABircraft ’ ,
' also lose their nationality, if once registered in The
iLNationq; Register it fails to comply with' the conditions .
requlred These requirements are mainly'dcmanded of
phy51ca1 or'legal persons in order for them to he owners
of national aircraft.or for them té be able to register .
aircraft in. the Nat;onal Ragibtar.lﬁl This clause 1-

H - »
. ¢ “ ‘ ’

?

5 ’ e s 759 Aeronautical Code, Artlcle 36 (Argentlna, 1967);
‘ . ) . Air Code, Article 13 (Brazil, 1966); Regulation - P o
N . . on Civil Aviation, Article 21 (Cuba, 1928);

' , Civil Aeronautics:Law, Article 24 (Peru, 1965).

}, 760 Rino, Derecho A6reo, (1974), p. 97. _ -
761 Loustau Ferran, La Aeronave, (1958), p.'ld1;_Lena s i
’ Paz, Derecho Aeronautico, j1969),-p. 144, .
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found in the texts of Argentina, Chile, El Salvador,

Nicaragua, Panama, Peru and Uruquay.762

Article 26 of Uruquay's Code of Acronautical
Law requires the following conditions for ownership:
a) ‘Aircraft must belong t6 persons domiciled in the
hepublic and that such persons own more than one half’ of
the value of the aircraft; or, :
b) Aircraft must belong to a Corporation with headquar-

‘ters in the Republic, the majority of whose fenbers re-

present moxe than one-half of the value of the aircraft;

* -
A .2
or, . e
»wy i

@ ~

c) Aircraftfmust belong to bartnersﬁips or corporations
domiciled in the country, whose director and at 1eqst one
over one-half of its administrators are domiciled on
national terrmtory. ’ 9

Article 19 statgs that,763 :

’ . - q’ 4
"Aircraft registered in the Republic
shall lose ‘their nationality when
they fail to fulfill the require-
‘ments established.”. 764

© . L]

/

Aeronautlcal Code Artlcle 46 (Argentina, 1967);
Alx Navigatlon Decree’, Article'B (Chile, 1931);
Law on Civil Avxatmom,/Artldle 28 (E1 Salvador,
1955) ; C1v11 Aviation Code, Article: 12 (Nicar-
agua, 1956); Regulati n op Civil Aviation,
Article 14° (Panama, n 63}); Civil Aeronautics
Law, Article 29, No 2/(Peru, 1965); Code of Aero-
nautical Law, Artic&es 29 and 19 (Uruguay,

© o 1942). . ; /

762

#
Tolle,"Direita Aeronaptico no Uruguay", .3 Boletin
ITA, - 11960), p, 11 & 14, - A

754 .The requi: ements ang established by Article 26,
Supra, p. 23ﬂ0 f@otf7te 762 ‘

N ¢

'
- L ‘
oot .
-
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This requirement is in effect in Argentina at
the government's initiative.765 Niéaragua'é Civil Avia- )

tion Code, in.its Arthle 12b), provides that the regls—- |
tration of an aircraft shall be cancelled "...when the
owner no longer possesses the neceSsary requlrements to

be the owner of the aircraft“ o | ST \
4) a) Transfer of an alrcraft to a forelgner, in those
countries where a natlonq}ity requlrement must be met
before registration; b) ggansfer ‘of an alrcraft to a nbn—
domiciled foreigner, in those countrles where only the )
domicile of the owner is requiredy A prev1ous admxnié*
trative act, that of tha "cancellation of reg:stratiQn
will cause the aircraft in both cases to lpse its R nl‘v:
nationality. C,ﬂ\ . . xf\\ "
5) Change of domicile or nationality. If the owner of ; / \
an aircraft changes domicile, or even nationality, that . ,
will mean accordlng to some legislations that the alr—;l S

craft loses its nationality. 767 > Cy

<
. 1

766

~e :. N Pl

765 Lena‘?az, Derecho Aeronautico, {(1969), p. 144,

*

768 Videla Escalada, 2 Derecho Aeronautico, (1969),
p. 98; Saint- Alary, Droit Aerlen, (1955), o
JPe 49. . _ T

ool

jf / 167 Loustau Ferpaﬁ}vLa Aeronave, (1958), p. 108;
S Hamilton, Derecho Aéreo, (1960), p. 194-195.:

e
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CHAPTER 4. AIRCRAFT CLASSIFICATION

- .

There are three impo;tant ways of classifying

aircraft'768
a) Technicél and aeronautical;
b) Functional; N s
c) Legal. . v '
We shall proceed to analyze these classificda-
tions. AN |

Section A. Technical and Aeronautical Classification

" This classificatien categorizes the aircraft by

' such elements as its aerodynamic lift, its flight charac-

teristics, propeller characteristics, control of the air-
craft, etc. ' '

1) Annex 7 to Chicago Convention769 makes a distinction
between non-power driven and power-driven aircraft. Both
of them can be found in the heavier than air and lighter
than air aipcri!c.77° ‘The clnb-ificatiog is based upon

768 ~Loustau’Ferran, La Aeronave, (1958), p. 29.
76? Annex 7, Aircraft Nationality and Registration Marks,
(1969) ’ p' ﬁ- '

'Heavier than air aircraft derive their lift from
aerodynamic forces, while lighter than air are
supported mainly by their buoyancy in the air.

-y ‘ . ‘ %
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the origin of the aircrafts power to fly. Latin American
legislation nowadags does not follow this classification, : ;

but Dominican Republic's former law on Civil Air Navi- ' |
771

gation, in its Article 14 contained the same chart of
Aircraft Classification as that given by Annex 7.

2) The control of the aircraft gives rise to aﬂothqr
classification - that between manned aircraft and pilot-
less aircraft. Article h of the Chicago Convention refers:
to pilotless aircraft, ruling that no aircraft capable

of being. flown without a-pilot, shall be flown With%utla
pilot over the'territory of a contracting state without
special authorization by‘that State, and in acc¢ordance
with the terms of such authorization.’'® , |
3) Fligh€~characteristics permits a distinction tobe made
between-aeroplaqes,'rotorcraf;s and ornithOpters.773

4) For the propeller a distinction is made between piston

and turbo prop Eﬁﬁbred aircraft. K _ ' "
§) The aircraft performance ‘allows the differentiation ’
between subsonic and supersonic aircraft. -

Lawnhés'tried"tg avoid the technical-aéronauti-
S cal classifications, since they apbear and disappear
very rapidly, being "dependent mainly upon aeronautical

o,

.,
X

Law 1915, Article 14 (Dominican Republi&, 1949).

771

772 prticle B of ghiicago Convention is similar to the

Second paragraph of Article 15 of the Paris
Convention. ‘2 Praoceedings Inte¥rnational Civil
Aviation Conference (1949), p. 1382.

.

;; . 173 Aerdplane: a powetr -driven, heavier than air aircraft,
K s : deriving its Iift in flight chiefly from aero- .
N dynamic reactions on surfaces which remain
.+ fixed under given conditions of flight. Rotor- .
craft: one supported in flight by, the reactions
of the air on one or more rotors. Ornithopter:
gsupported in’ £light chiefly by the reactions of
the air on planes to which a flapping motion
is imported. . \
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’ development and manufacturing. ‘The"clgssifications
have legal weight, only in matters proper toregulations,
such as markings, licenses, airworthiness and especially

air trafflc.774

. The legal importance of the technical classi-
fication can be determined mainly, in regard to air traf- .
fic rules, as there are different rules for different
occasions depending upon the aircraft characteristics.
Some of these rules pertain tb»sighals or lights, prior- <
ity 15 landings or crossings,]etc.

v

Sectlon B. Functional Classification

' This classification divides aircraft according
to their ‘use or‘employment. The following functional.
° ‘ classifications Jnay be used:

1-Military S ' . : 3
2-Transport: a) Cargo

b) Passengers
'¢). Mail 7
'd) Mixed.
3-Aerial Work:a) Agriculture
f ‘ b) Aerophotography
1. ' ' . ¢) Meteorology '
- d) Sanitary
e) FireﬁFighting
S "£) Air Taxi
_ \\ g) Mining and Fishlng Services.
1 £¥Sport, Touring or Recreation.
, 5-Police.. . /'
6-Customs.
' 7-Acrobatics. *
6@9 8—Trial and,Experihental.

77

Rod;iguag Jurado, Derecho Aeronautico, (1963), .
- 126 Lena Paz, Derecho Aeronautico, (1969), .
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-of transport aircraft, which distinguished between pas-
‘sengers, cargo and mixed aircraft.
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These classifications_aﬁe useful for the
Administration in requlating eachof these activities,

particularly in handling matters of air safety.775

_ Somes laws refer to these distinctions for
the purpose of regulating air activities. Most Latin |
American laws reserve aerial work for nationai aircraft
or for "foreign countries" aircraft permitted to work
under a strict concession.

In some instances the functional classification
distinguishes between peace and war aircraft. This dif-
ferentiation is based upon the fact that foreign state
aircraft entering the airspace of another country in
peacetime will obvxously receive a different treatment
than if it were to enter during a war.776

In Latin America the functional criteria is
followed in the internal regulations, such as the case
of Brazil, where this classification is considered within
Ministerial Orders, which complement the Air Code.

One Ministerial Order adopted a classification
m Another order778
contained an ektremely detailed classification, regard-
ing the type of aircraft and its use. The types clas-
sified are the folléwing: '

[v)

775 Loustau Ferran, la Aeronave, ({958). p. 32, - ] .

776 de Rode Verschoor, "The Legal Status of State-Air-

craft", 2 IDA, (1963), p. 131.

171 Portaria No 120 (6/6/1949, Brazil). Classifies air-
« ' craft according to their function.

778 portaria No 222 (18/9/1950, Brazil). Establishes

~

'Civil Aircraft categqwsgs.
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a) Adminiét;ative aircraft;
b) Public_ Transport aircraft;
c) Private Transporg.a;;craft;
d) Specialized: Services;
— e),Traininé and Instruction Airpraft;

£) Recreation a1rcra£t.779

Guatemala's C1v11 Aviation Law gives a detailed
classificatlox 8f alrcraft in Artlcle 11. Aircraft are
classified in State and private, dnd among the latter one,
following a functional critetia the law mentions public
transport aircraft, aircraft for aerial wofk, touring and
sport aircr%ft and trial and experimental aircraft.781

[

'
¢ 4 .1

Section C. Legal Classxflcation . y

0 ) uish the follovunq: ’
t .

Rl

773 The aforementioned ministerial orders had the purpose
of complementing the:former Brazilian Air Code,
which only distinguished between public and
private aircraft. Ministerio de Aeronautica,
Manual de legislacao Aeronautico, (Rio de ‘
Janeiro: 1951), pP. 63 & 162.

Other Latin American laws which classify aircraft
. in a functional way are those of Colombia,
Nicaragua, Cuba, El1 Salvador and Honduras. The
laws usually mention one or two types of the
functional classification and not in as much
detail as that followed by Article 11 of Guate-
) mala's Civil Aviation Law. Peru falls also in
this group, because it has a complete classi-
fication of aircraft when it is defining special
services aircraft, in its Regulation on Clvil
*  Aeronautics, Articles 27 & 29 (Peru, 1964). '

-~

780

s

: 781 Martinez-Sobral, Derecho Aeronautico, K1968): p. 32.

,
L ;)
.
{)' 1 1
¥ Q ‘
,

Among the legal q;asslflcatlons we must disting-
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1) National and Foreign;
'2) Civil and Commércidl;
“+3) Civil and Military;

W
4) Public and Pr}vate.782

1) National and Foreign Aircraft: The impartance of this
classxflcatlon,arlses from the attribute of nationality

lgiven to the aircraft, with all the implications of that

183 .We refer

attribute (already discussed in this work).
particularly to the problem of the admittancé of an air-
craft to the airspace of another country, as well as to ‘
those rules of international air traffic regulated by

the Chicago Convention.784 The distinction means that

‘national aircraft are those entered in the registry of

their astate, while those that are not entered in such a

'registry are foreign aircraft.

2) Civil and Commercial Aircraft: Legislation and doc-
trine apply the distinction between commercial and priv-
ate or civil service aircraft. The ériterion adopéed to
make a distinction is whether or not the aircraft is

used for prdfit.785 Commercial aircraft operate in order
to make a profit, while those of private service, pro-

‘vide transportation without earning mpnéy. The classifi-
cation applies only to aircraft which do not have a

public character.

782 Among private aircraft, another distinction must be
made between State and Civil Aircraft.

783

See, Part 'I1I, Chapter 3, Section A, p. 188,

784 vVidela Escalada considers that this is not a scien-
tific classification, since it is only a mere
proof of the consequence of aircraft having a
nationality. Videla Escalada, 2 Perecho Aero~-
nautico, (1969), p. 37.

785

Delascio,_Défhcho de la Aviacion, (1959), p. 78.

1.4
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The laws of Chile, Dominican Republic and Uru-

guay use this classxficatlon.786

Article 2 of
states when referring to Civil aircraft, that "...they

'le'srﬁir Navigation Decree,

shall be divided into private~and commercial aircraft."

\ . Articles 15 and 16 of Uruguay's Code of Aero~
nautical Law define Private and Commercial Aircraft.
Article 15 states that,

u‘ »

"Private airceraft are those which
are not used for a commercial pur-
pose, directly or indirectly, re-

gardless of the kind of the owner
or owners."

Article 16 defines Commercial aircraft as,

o

¥, ..those intended for the carriage
of persons, mail, cargo or which
are generally used in scheduled or
non-scheduled service of profit to
the owner." 788

The distinction is also recognized in some
other Latin American 1aﬁa, which use expressions, such
as "public transport service" and "private service".

786 Air Navigation Decree, Article 2 (Chile, 1931);

Civil Aviation Law, Articles 64-65 (Dominican
Republic, 1969); Code of Aeronautical Law,
. Articles 15-16 (Uruguay, 1942).

787 Hamilton criticizes the Chilean Law, principally
because he considers a possible confusion be-
tween the terms "civil" and "prlvate", espec-
ially since the lat#er is not used in laws or

requlations. Hamilt®n, Derecho A&reo, (1960),

p. 178:

788 Bauza Araujo, Derecho Aéreo, (1955), p..147.

7
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Such is the case with the laws of El Salvador, Guate-

mala, Honduras, Nicaragua and Venezuela.789

Article 44, Civil Aviation law of Venezuela,
uses the expressions "commercial air service" and "pri-
vate air service". The Former are "...those used for
aerial work other than transportation", while the pri-
vate air service aircraft are "...those used for pri-
vate purposes of their owners and those belonging to
aviation schools or to other private aeronautical in-

stitutions."790 ’ .

Nicaragua's Civil Aviation Code in its Article
6 provides that, ) '

N P
"Civil Aircraft are classified as o
public tramsportation aircraft and __—
aircraft in private service." ——~
Article 7 defines both of them: Public transportation '

ajrcraft are "those used in the transportation of per-
sons, cargo or mail"; aircraft in private service are
those used "in tourist traffic, aviation work, private
services of corporations and private affairs of the own=
ers, industrial activities, training and scientific ap-
plication of aviation."791 However, Nicaragua's Civil ‘
Aviation Code does not use the criterion of profit or
non-profit purpose to digtiﬁgu}sh civil and commercial

5

789. Law on Civil Aviation, Articlés 19 & 20 (El1 Salva-

dor, 1955); Civil Aviation Law, Article 12

(Guatemala, 1948); Civil Aviation Law, Arti-

cles 11-12 (Honduras, 1950); Civil Aviation

Code, Articles 6~7 (Nicaragua, 1956); Civil

Aviation Law, Article 44 (Venezuela, 1955). '

790 Lares, Derecho Aeronautico Venezolano,](19542, p. 49.

71 1olle, Air Law in Latin America, Appendix (1960),

. 68, -
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aircraft.

Guatemala's Civil Aviation Law, in its Article

12 recognizes four types of private aircraft: public

transport aircraft, touring and sport aircraft, aircraft

for aerial work, and trial and experimental aircraft.792

Tﬁe distinction between civil and commercial aircraft

ig acknowledged between public transport aircraft,which
" —receive a compensation for their service, and touring and

sport ai;craft, which do not receive'any compensation

for their performance.793

Videla Escalada while recognizing a valid
base for the distinction, considers it to be more appar-
ent than real, since it is very possible that an aircraft

is used for more than one activity.794

3) Civil and military aircraft: This classification has
provoked much discussion. In doctrine, a "cdnsenqus"
exists that there should be a tertium genus, with State-
aircraft being owned by the state and not used for mili-
tary service. Modern doctrine tends to distinguish be-
tween public or state aircraft and private aircraft. Mil-
itary aircraft is considered to be a type within the
public a}rcrafﬁ.

Martinez-Sobral, Derecho Aeronautico, (1968), p. 32.

According to Article 12, of Guatemala's Civil Avia-
tion law, public transport aircraft shall in-
clude those aircraft used for the public and
paid transport of passengers, mail or merchan-
diseé, Touring and sport aircraft shall be
those privately owned aircraft used for priv-
ate purposes of their owners, or which are
used for tourism and sport, provided that the

‘ owners of such aircraft receive no compensation

o of any nature in exchange for their flights.’

138 yige1a Escalada, 2 Derecho Aeronautico, (1969),
p"l 37! :'

792
+ 793
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Fauchille in 1902 distinguished between civil
.and state éircraft, including among the latter also mili-
tary aircraft. ?> The Air Navigation Conference of 1910,
occupied itself with the status of state/aircraft. )
Following Fauchille's example, the final draft of an'
International Convention of Air Navigatién referred to
state;aircra‘ft.”g6 Article 40 of this draft stdted that
public aircraft were deemed to be those employed in the
servige of a contracting state, and which were under the
orders of a duly-commissioned official of that state.
Article 41 stated that military aircraft were public air-
craft in military service‘when they . .were under the orders

of a commander in uniform, and had on board a certificate

proving their military character.797

The 1919 Paris Convention refers to the status

o - of State aircraft in its Articles 30 to 33. Article 30
considered as state aircraftm8 both military aircraft

'ds well as those exclusively employed in State service.799

Article 31 of Paris defined military aircraft
in the following way: -

/
!

¢
!

798 Fauchille, "Le domaine aerien et le regime juridique
des aerostates", 8 RGDIP, (1901), p. 446.

796 de Rode-Verschoor, "Legal Status of State»Alrcraft"
2 _IDA, (1963), p. 118.

797 Rippon, The Legal status of Military Air Transport,
LL.M. Thesis, McGill University, (Montreal:

1957}, p. 140.

798 Article 30 of the Paris Convention provided at the
. same time that "all state aircraft other than
military, customs, and police aircraft shall
be treated as private aircraft...". Therefore
these aircraft are not deemed to be private
aircraft, but merely treated as such. Bin
Cheng, "State ships and state alrcraft” 11

@) ' CLP, (1958), p. 233. .
’ 799 |

State service meant posts, customs and police.
Zollman; Law of the Air, (1927), p. 140.
- %
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craft recelves, in the criterion determipation.

.naval aircraft-.and cxvil aircraft.

. + : ,
.891 The Peace Treaties which followed t&% first: Wbrld ‘"’ \
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"Every aircraft commanded by a

! person in mllltary service de- I
tailed for “thHe purpose shall be o )

deemed to be a.military aircraft." 800

The, criterion determining the definition of
state aircraft in Paris is its destination for public
It is* then decisive the ytilization the air- -

o

" The dlstlnctlonobetween civ11 and military air-
craft was clearly discubsed .in The Peace Treaties which
fodlowed the Flrst World War. The wording was similar

1n all of them and d;stlnguished between military or
801

&he Madrid Convontion, (1926) contained, in
its Chapter 1V, idoptical'provisions to those of Paris
on the subject of state éircraft. The Havana Convention
lncorporated the same provisions in its Article 3, with
one exception - using the term *military and naval air-
craft”", instead of "m{}itary a:.rcraft"‘ao2 '

The Chicago Convention-does not define in a
precise manner whét a military aircraft is, Article 3(b)
indicates what should be understood for "state aircraft®,
providing that they would be those "used in mllitary,
customs and police serv1ces" Following Chacago s inter- i

A
} oo

™ K ~n.
k3 -t hat .

800 Thaher, International Law and The Legal Status of ‘
Alrcraft in Peacetime, LL.M. Thesis, McGiIl .

University, (Montreal: 1969), p. 3. . S
. . S

 War were the following: Versailles with Ger- ...
"many (1919); St. Germain with Austria. (19}9)w

Neuilly with Bulgary (1919); Trianon with Hun§,}
gary (1920) and Sevres with Turkey (192Q) M

802 Thaher, Legal Status of Military Aircrafth.(1969), ‘{'
a.

L] » A ‘),..
p. B | T ,;f,
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pretation, a military alrcraft is an aircraft used ih

military,serv1ces.803 . : . ;J

Article 3(a) of Chicago indicates to’ whach type
of aircraft'the COnventlon applies, and _excludes . state

aircraft from the scope of Chicago.804

!

Other Conventlons in the Air Law field Wthh
exclude mllltary aircraft from their provisions are the
following: Rome Convention (1933), Brussels Convention
(1938); Geneva Convention (1948); Rome Convention (1952);
Warsaw Conventlon (1929); Tokyo Conventlon (1963); Hague
Convention (1970) and Montreal Convention (1971). 805 -

.
.

803 Honig, legal Status of Aircraft, (1956), p. 39.

It can be said that possibly the intention of the
drafters of Chicago was to provide only that
the categories of aircraft mentioned in Article
3(b) were to be excluded from the application

: - of the Convention. Other state aircraft (owned

@ or operated) should be treated as private air-
craft in its relation to the Convention, as
it can be seen in Article 79 of Chicago, which
mentions specifically state-owned or partly
state-owned ‘air transport undertakings.  Cheng,
International Air Transport, (1962), p. 11l2. -

Rome Convention on the Unification of Rules Covering,
Damage caused by Aireraft tof third parties on
the ground, Article 21 (29/5/1933); Rome Conven-
tion on the Unification of laws regardlng the
precautionary arrest of Aircraft, Article 3
(29/5/1933); ‘Brussels Convention on Assistance
and Salvage of and,by '‘Aircraft at sea, Article
16 (29/9/1938). Genéva Convention on Interna-
tional Recognition of Rights in Aircraft, Arti-

805

- ‘ cle 13 (June, 1948); Rome Convention on Damage

the surface,; Article 26 (October, 1952); Proto-
col to amend the Convention for the Unlficatlon
of Certain Rules relating to International
Carriage by Air, Articles 1 & 2 (The, Hague,
Septenber, 1955); Convention on offences and.

. certain other acts committed on board aircraft/

. Article 1.4. (Tokyo, September, 1963a; G3nvention
for the Suppression of Unlawful Seizurei'of Air-.
craft, Article 3.2 (The Hague, December 1970);
Convention for the Supﬁression of 'Unlawful -

., Acts against the Safety of Civil Aviation, ,
F - Article 4.1 Giontreal, September 1971). .

\ Caused by For91Qn Aircraft to third parties on
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Public and Private air law development, from'*
its origins, has indicated that there are different,

rufes for State and civil.aircraft; this difference is
‘one of the most relevant prinaipleé of international
air regulation. The military aircraft has received a
different treatment from other types of aircraft due to

h ' its specxal nature. 806 J?

Doctrlne and Internatlona;/Conferences have
tried to adopt a clear definition of military aircraft.

Authors of definitions have generally main-
807

7

.tﬁined their views on the following_bases'

a) The type of ownership of the-alrcraft?ggblic 6r pri-
vate; ' :
b) Distinguishing physical factors, such as a certificate

of registration or national markings;

c) Qi@itations on the mechanical construction of -the
aircraft; .

d) The legaltétatus of the Aircraft commandet, and its
crew; | 4

-4 e) The type bf service fér which the aircraft was de- )

signed or used;

. £) A aombination of two or moyxe of thesa\factorn.eoa

These bases can be clearly ascertained ffdm
* " the following definitions., Ming-Min Pen defines mili-
tary aircraft as "those aircraft operated by the state

T ' f 3 ! -
Ming~-Min Peng, Le statut juridique de 1l'aeronaf

mllitalre, 1L.M. Thesis, McGill.University,
° Montrea §3), p. 40.

]
‘ 807 The same bases and conditions should be applicable

. ° to state aircraft.

806

o

/-/

d (j) L ‘ 808 . Rippon, Military Air Transport, (1957),’p;/1§&; )

[}
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for military or hostlle purposes . - De Vlugt gonsiders
hat N '\ e ’ H
. “military alrcraft are éhose air-
' [ éraft forminq part of, or destined .
y (aFcordlng to. the inscription. file) .
. tOo form part of an air force.“ 810 -
g R o . . .
" The ﬁnlted Kingdpm Air, Navzgatlon Order, 1974,
provides that» W .ﬂ..

-

A

1 LY
n o *

i

"Milltary aircraft includes the naval, .
military-or air force aircraft of ;any -

. country and...any .aircraft in respect -

: of which \there is in force a certificate

' issuéd by. the Secretary of State that
the dircraft is to 'be treated for the
purposes of this order as a mllltary
aircraft." 811

v

0 . L)
' .

>
N '

é _ Thé Interndtional 1awyeré who wrote the Har-
vdrd draft pn Neutrality in Naval and gérial Warfare
(1939), defined mllltary alrcraft as that "aircraft
used for military purpose" Although it is a clear-cut

definition, no one hes chosen to ablqe by 1t.812
. : { .

'

809 The deﬁlnitioﬁ boints out 'that it does not matter
) whether the owner.is or is not the state. If
Ming-Min, Peng, “"La defihition de' 1'aeronaf

militaire"( 10 BEDA, (1956), p. 132%

A 1

Rode-Verschoor,.“Legal status of state-airoragt“ v
2 IDA' (1963) ’ p. 1230 ‘l

i
\
i
810
811 ai, Navigation Order (1974), S.I. 1974 No 1114,
- ’ Article 91. Shawpross & Beaumont, on' Air Law,
IL; Appendzx C,. Issue 7 (1975), p. 1380°

LAY

a;z 'De Saussure, International Law and Aerial Warfare,
S  LL, M. Thesis, MoGill Univer31ty: (Montreal:
1953), p. 33. T -

oL

o
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JIn Latin America, Costa Rica is the\oniy
counﬁry whose classification includgs civil,‘military:
and state aircraft. In Article 142, of its law on Civil
Aviation, clauses e), g) and h) a "civil aircraft” is

defined as that "which is not'military or state aircraft",

the military aircraft is described as that "used by the
ﬁrmed Forces of the country, .or placed at their service";
the State aircraft is considered to be alrcraft used "in
the service ‘of .a state“ ‘

-

The dlst1nct10n between civil and'military air- -

craft in Latin America is only accepted by Brazil's ‘Air
Code, Article 9. Civil aircraft, includes pﬁblic and
private aircraft,St3 Thejformgr Brazilian Air Code of
1938, and the first drafting of the 1966 Code, placed
military aircraft among public aircraft. This c}aésifi-
cation seems to be' more logical, becaiuse the relation-
ship between military and public aircraft is closer than
the,relétionship’between military and civil aircraft,
especially in the international field.

A definition of military aircraft is provided

. by the laws of Brazll Bolivia, Colombia, Chile, Costa

Rica, Cuba, Dominican Republic and Ecuador.814

¢

813 Da Silva Pacheco, "A exploragao de Aeronave pelo
transportador a&reo no Direito Interno e Inter-
nacional", 32 RBDA, (1973), p. 159; Valle,

l Codigo Brasileiro do Ar, (1967). p. 32.

814

Air Tode, Article 9 (Brazil, “}966); ‘Law on Civil
Aviation, Article 142 {Costa Rica, 1949); Air
Service Decree, Article 4 (Bolivia, 1930); Law
on Civil Aviation, Article 4 (Colombia, 1938);
Regulation on Civil Aviation, Article 14 (Cuba,
1928); Air Navigation Decree, Article 2 (Chile,
1931); 'Civil Aviation Law, Article 66 (Domini-
can Republic, 1969); Law of Air Traffic, Artl-

K cle 3 (Ecuador, 1960).
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The laws of Brazil and Costa Rica follow a
functional criteria; the Brazilian law concludes that
military aircraft are those destined for military mis-
sions, while Costa Rica's law determines that military
aircraft are those used by the public force.

On the other hand the other texts815 whioh de~

fine the military airdraft give priority to the crew
factor,min order to qualify an aircraft as military.

Article 2a) of Chile's Air Navigation Decree
determines that military aircraft are those "whose crew.

consists of military personnel commlssioned for the pur-
816

Article 4 of Bolivia's Regulations for Air

817 mentions that military aircraft are‘those

Traffic
commanded by an Air Force pilot commissioned for that
purpose.818 Bolivia's law is then more specific than
the Chilean law, since it refers to only one of the mil-

itary branches, the Air Force, to classify-and determine

¢

"when an aircraft is military.

: - Article 14 of Cuba's Regulation on Civil Avia-

tion provides that aircraft are military,

815‘ The other texts which we refer to are those of
" Bolivia, Colombia, Chile, Dominican Republic

and Equador. Supra, Footnote 814, p. 251.

816 - ) o
Hamilton, Derecho A&reo, (1960), p. 178.

817“\“Decreze af January 10, 1959, adopts the text for

Regulations for Air Traffic over National Ter-

. rltory in 216 Articles.

818 Tolle, "Direito Aeronautico na Boliv1a“, 1 Boletin

ITA, (1959), p. 2.
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"...when they belong to the Army
or Navy, or when they are command-
ed by an officer of said forces in
military or naval servxcc."

Article 3 of Ecuador's Law of Air Traffic

"Military aircpaft are those com-

manded by persbnnel in active mili-

tary service of commissioned for .

that purpose by the competent auth- v .

ority."

Article 6 of Dominican Republic s Civil Avia- -’

tion Law points out
who is in command of the aircraft:

"A civil aircfaft comianded by mili~
tary personnel fommissioned for'that
purpose will be considered military.
However a military aireraft command-
ed, accidentally, by civil personnel,
will not determine the loss of its . o
military character." S

o

The military aircraft, and its claasification L
have enormous importance in Air Law, since they are mani- ] ) ‘h
festations of the sovereignty of any state. Military
adrcraft are also under state control and the responsi-

biltty of the state. For these reasons military aircraft

are consrdered an exception.819 ,

819’ Videla Escalada, 2 Derecho Aeronautico, (1969),
' p. 45.

'
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v It has been mentioned already the exclusion
from the scope of the Chicago Convention.of State air-

820 and today no international treaty requlating

craft,
state alrcraft can be found, so it might appear, that mil=-
itary alrcraft lack an international statute. However
the principle and practlce of international law is to
recognize in foreign military aircraft a condition of
extraterritoriality, and whenever‘duly authorized they

enter in the airspace of another state.821

o

' The Paris Convention (Article 32), the Ibero
Americén‘Convention (Article 32) and Chicagd (Article
36) regulated that no military aircraft of a determined
state could fly over the territory of another state or

lana without the authorization b§ a special agi‘e.ement.822

* This procedure for military aircraft is also followed by

other state aircraft.

LN

In Latin America’ this situation is regulated
by the texts of Argentina, Bolivia, Costa Rica, Chile,
Dominican Republic, Ecuador, Guatemala, Honduras, Panama,

.3

820

.Chicago Convention, Article 3a), states that the
o .. Convention only applies to Civil Aircraft and
excludes state' aircraft.

821 In the absence of tacit acquiescence or express
agreefment, there is under International “Custo-
mary law, no right of entry at all for the air-

. craft of another State, whzther state or pri--
vate ‘aircraft. Bin Cheng, "State ships and
state aircraft", 11 CLP, (1958), p. 237.
822\

Ming-Min Peng, Aeronef Militaire, (1953) , p. 123.

N
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Paraguay and Uruguay.823

> Article 17 of Argentiﬁa's Aeronautiical Code
refers to the adoption of exceptions for the entry of

foreign aircraft whenever there is a search, assistance -
824

or rescue, or sanitary or humanitarian reasons.

3 Article 4 of Bolivia's Air Service Decree
provides:

"No foreign military or civil aircraft
whose pilots or crews are members of
the armed forces or of any branch of
the administration of a foreign coun-
try may land or set down on water
within the borders of the country...
without prior authorization from the
executive power, requested through
diplg@atic channels." ) ‘

. Article 39 of Ecuador's Law of Air Traffic
~states:

"No foreign military aircraft may fly
over ‘the national territory or land
thereon without authorization from
the Ecuadorian Government, granted by
? the authority which, under the Consti-

823 Aeronautical Code, Article 17 (Argentina, 1967);

Air Service Decree, Article 4 (Bolivia, 1930);
Air Code, Article 66 (Brazil, 1966); Law on
Civil Aviaktion, Articles 2 & 3 (Costa Rica,
1949); Air Navigation Decree, Articles 14 & 25
(Chile, 1931); Civil Aviation Law, Article 37
(Dominican Republic, 1969); Law of Air Traffic,
. . ' Article 39 (Ecuador, 1960); Civil Aviation
Nl ‘ Law, Article 70 (Guatemala, 1948); Civil.Avia-
) tion Law, Article 1lle) (Honduras, 1950); Reg-
. \ ulation on Civil Aviation, Article 98 (Panama,
s © 1963); Aeronautical Code, Article 40 (Paraguay;

iy 1957); Code of Aeronautica® Law, Article 7
‘. (?) ' (Uruguay, 1942).
- 824 Lena Paz, Codigo Aeronautico, (1971), p. 56.

¢ .
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tution may properly do.so, except
in case of a forced landing on the
ground or on water." )

Article 66 of Brazil's Air Code authorizes
every civil aircraft, from a country with which Brazil
has agreements, to fly over Brazilian térritdry, but all
others (considering among them military aircraft) need

an authorization from the aeronautical authority.825

once “the military aircraft is authorized to

. enter into the foreign airspace, it is not regulated

legally with respect to registration certificates,or air- ‘
worthiness certificates, markings and external signs.

The military aircraft is compelled to follow only those

@:%/regulations considered in the respective authorization,

Chile's Air Navigation Decree, Article 25,
paragraph 2 states that

", ..except as provided otherwise, such )

military aircraft shall enjoy the cus- ; » j
tomary privileges granted to foreign ‘ :
warships."

o

Article 7 of Uruguay's Code of Aeronautical “
Law states that:

"Foreign military aircraft and their
crews shall enjoy on national soil

the same privileges and immunities
granted by domestic law and principles
of public international law to for-
_eign war vessels and their crews
stationed in the territorial waters

of the Republic." 826 " Y

~

825
826

Valle, Codigo Brasileiro do Ar, (1967), p; 113,

Tolle, "Direito Aeronautico no Uruguay', 3 Boiétih'
ITA' (1960)' pc 5‘ i3
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Military aircfaft‘have still another important
consideration, the immutability of their military charac-
ter. However a civil aircraft may transitorily assume
a military character, by such means as seizure, requisi-
tion, ‘or by the mere fact that the crew commanding the

., plane are military personnel especially commissioned for

such a flight (in those states where a subjective criter-
ion is applied uvalify military aircraft). In these
situations civil aircraft lose thefr civil character and
are not bound by civil aircraft rules. On the ather hand
military‘aircréft cannot acquire a civil character, ex-
cept in cases when they are absolutely divested of ' 'their

military certification.2?’ v

A reverse position would put a given country inf
a position to misuse civil aviation, incompatible with
the principle maintained by the Chicago Convention.828

]

Section D. Public and Private Aircraft

The most important classification is that fol-
lowed by the Chicago Convention, which distinguishes be-
tween public and private aircraft, although it uses the
expressions "state" and "civil® aircraftf829

There are three doctrinaire criteria to-be fol-
lowed when making the distinction:

1) Subjective criterion: according to which, the aircraft
will be designated as private or public depending upon

N

827 Hamilton, ﬁerecho Aéreo, (1960), p. 177. -

828 Chicago Convention, Article 4, "Misuse of Civil
Aviation".

829 '

Chicago Con&%ntion, Article 3, "Civil .and State
Aircraft", ‘

I R L L . - . B e w4 4 R St
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who the owner is. It will be private if the owner ‘is
. a private person and public if the owner is the state.

2) Functional criterion: according to which, public air-
craft is that destined to perform a public service,
‘ and private that which performs private ser\\ce.

Chicago in its Article 3b) prov;des:

. "Aircraft used in military, customs
and police services shall be deemed
to be state aircraft." 830

]

’ 3) Mixed criterion: according to which both ownership
and  characteristics of utilization are taken into con-
sideration for classifying aircraft.831

Fauchille distinguished in '1902,832 that aero~

stats could be either private or public, and that public
aircraft could be in their turn military or civi. 833
Since 1910 the distinction has prevailed in all major

international texts.

In the 1910 Air Qavigation Conference,834

Fauchille's classification was adhered to and public air-

»craft were defined as’'those assigned to the service of a

830 Fixel, The Law of Aviation, 4th E4., Théxvichie Co.,
(virginlas 1967), p. 44. ®

831 Loustau Ferran, La Aeronave, (1958), p. 33.

832 Before going in depth in the agalysis of the three

criteria used to distinguish public and pri-
vate aircraft, we will reexamine Fauchille's
distinction of aerostats, written in 1902.
833 Luchelli, "Clasificacion de las Aeronaves”, in
Primeras Jornadas Latino Americanas de Derecho
Aerconautico, De Palma, (Buenos Aires: 1962),
p. 517.

Supra, p. 246.

834

/
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state, and under the commﬂhd of .a responsible person,
commissioned by that state.835 o ;:~ )
Q R ’ .

v

oo ‘The 19%9 Paris convention alsp made the dis-~
tinction_betWEen,State and Civil Aircraft in ita Arti-

v ecle 30. 836 The efiterion used in, this classification
837 .

_ 'was the intended use of the aircraft. o

~ PR

:; ‘ The same distinction and approech .is found in
. the Havana cOnvention,838 whiie’Qimggf:s Alr Code (1925)
chose another criterion to distinguish'between public "
and private aircraft: "Public are those. empldyed in the
exercise pf public power."839 The Code also mentioned
within public airgraft the distinction between military
and non-military aircraft including in the 1atter cus-
toms and police. Postal aircraft, whether belonging to
State or private peopla, were to be considered pri-
raft. A similar approach was followed by Cos-
entini in th dg\fting of his International Code of

Aviation. 840 T .

, The Chicago Convention , CITEJA's air °
" 841"

code idea of "exercise of public power". Article 3b)

2]

N

s . ’ ‘
| \\Q;S Honig, Legel Status of Aircraft, (1956), p. 36. .
i 836 Supra, P. 246. ‘
, 837 Rulz Moreno, Derecho Publico Aeronautico, (1934),‘
p 98, -

838" Panamerican Convention, Article 3, Supra;lp, 2417,
| 839 " air coae, Article 33. © - R
. . 840 Cosentini, International Code of Aviation, Aferican )
p , ' InstitQte of Comparative Law and Legislation, S
o <?7w~»w'“ Rivadeneyra, (Mexico: 1933), p. 71 & 72, ——
i 841  gypra, p. 247 . ]
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determines which are state aircraft, and excludes postal
aircraft from that classification.842

Three criteria have already been mentioried,843
subjective, objective and mixed: we shall discuss the \\jb

* pro's and con's of each:

1) The -Subjective criterion: considers who the owner is,
this can create much confusion mainly because today the
¢ . state also operates coﬁmercial aircraft, and even owns
airlineycompaniés.844 The State participates as a pri-
vate ané commercial enterprise; it would be wrong to y;

classify the aircraft as public, solely because its owner s
845

- N - is th? state or a state organization. Man& interna-
tional airlines are state~owned, and to give to them
public status would restrict or ellminate their interna-

tional traffic options.846 | .

0 2) Functional criterion: The distinction operates accord-
0 ing to the type of sexrvice: public or private. The con-
cept of publi¢ service could be confused with the concept’.
of "public utility service", creating ambiguity because

842 Vid&la.Escalada, 2 Derecho Aeronautico, (1969), p. 32. !
. 843 . '
Supra, p. 257 & 258. L '
844 Gildemaister, Derecho Aeronautico, (1964), p. 23.
{
845 Videia Escalada, 2 Derecho Aeronautico, (1969), p. 35.
846

For a survey on ownership of airlines see: ICAO Doc.
4954-AT/633 "Survey on ownership of airlines",
(Montreal: 1948); For survey on ownership of the
menbers of the International Air Transport Association

‘ . see: Chuang, The International Ailr Transport
;o + Association, Sijthoff, (Lelden: 1972), p. 161;
Haanappel, The Scheduled International airlines
. and The Aviation Consumer. LL.M. Thesis, McGill
— ’ ’ University, (Montreal: 1974), p. 175.

O * | -
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.of their different legal meaniﬁ%s.g4? The Qéétigqtion'
ascertains that military, customs:anékpcligaAafrcﬁaft -
perform publi¢ services, while- aircraft carrying pas-'
sengers, cargo and mail perform public utility servicew@
. The differentlation arises ih the CL&SBlcal Romangg%s—
tinction of Private anleublic 1aw‘ﬁbut-a difflcuLty
still remains in determiﬁlng public service dnd private

C,- interest.848 . ' . S - o

.

.
® < F

3) Mixed criterion: Requires both public property and
public service in order to. quallfy an” alrcraft as public.
Although criticisms ‘have beeq few, the crlterlon has not ~
been supported by doctrine. Possibly certain problemsA
arise upon state requisitlon of an. aircraft but the pri-
ncipal problem is the vagueness of its concepts.

In Latin America the subjective criterion,_

cle 14 classifies axrcraft as official and private.
Official shall be Tt AP

&

’ .

"those which belong to the state, )
to the provinces ‘or to the munici-
palities...and' private airplanes
shall be those which belong.to any
person, company, or any private ..
civil or commercial institution or r
company...".

; - A 5

. \
5
. . ) -
N L3R .
o '
it y \ ’ o h
il v
Y

[ S\

\

‘ ' . N 0y [
, ' 847 Loustau Ferran, La Aeronave, (1958), p. 3§. ﬁrlc,
Y. 848 4., p. 34, N \ M-
." - . "\
) o - 4% ‘mias, p. 35. N

849 .

" based upon the ownership of the aircraft is followed "
only by the Cuban Ragulation on Civil Aviation. Arti— Lo
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' N The functional criterion has been followed by -
' the laws of Argentina, Brazil, Colombia, Costa Rica,
Chile, Dominican Republié, Ecuador, El Salvador, Guate-

mala, Nicaragua, Panama and Peru.850

Y.

Article 4 of Colombia's law on-Civil Aviatien
| . provides: '«
. . T \
o "State aircraft shall be deemed mili-

- .. tary aircraft and others exclusively .
: g ’ .“used in the service of the state;. all

others shall be deemed private air- .
craft”". 851 .

- -

Paraguay's Aeronautical Coae, in its Article 6,
paragraph 2, states:

¢ .
Q

"State aircraft shall be those used

for military, customs eor ice ser-
vice." 852

v .
& i
-

. Among those Latin American Jlaws following the
; , functiorial criterion, the concept is mucp more precise

- 850 Aerohautical Code, Article 37 (Argentina, 1967);
~ .“Air Code, Article 9 (Brazil, 1966); Law on
Civil Aviation, Article 4 (Colombia, 1938);
. Law on Civil Aviation, Article 142 (Costa Rica)j
' ) Air Navigation Decree’, Article 2 (Chile, 1931);
R : ' Civil Aviation Law, Article 62 (Dominican Re-
‘ . public, 1969); Law of Air Traffic, Article 3
) (Ecuador, 1960); Law on Civil Aviation, Arti-
cle 17 (El Salvador, 1955); Civil Aviation
Law, Article 11 (Guatemala, 1948); Civil Avia-
tion Code, Article 5 '(Nicaragua, 1956); Aero-
nautical Code, Article 6 (Paraguay, 1957);
Civil Aeronautics Law, Article 19 (Peru,. . 1965).

+f ‘
;e
e a

ok | 851

i 4 N

Cobo Cayon, Derecho Aéreo, (1966), p. 241. -

) - %52 polie, Air Law in Latin Americad, (1960), p. 217. .

o N
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: when reference is made to a "service by the publlc v
‘ power", as in the laws of Argentina, El Salvador, Nic-.

o

aragua and Peru. A "
. , e

. . " . Article 17 of El Salvadqrﬂs'Law on Civil Avia-
tion, after making the distinction between state and pri-
vate aircraft, determines that.state aircraft are .

£

"those intended for service of the . ' N

: . public power, such as the military, . :

’ L. oo .police and customs. All others are
"private aircraft“ \

o~

-

Article 37 of Argentina's Aeronautjcal Code,

o provides that airdraft can be public or private. Public
J. ¢ aircraft are those intendéd for the service of the. Eublic '
®~ power. All the other alrcraft are private, even if they . '
. belong to' the state. . The drafters of the’ Argentinian

bl

Law\explain that only military, customs and police air-
craft are ﬁub;ic, and no others. The destined purpose ofg ;

l . s - the aircraft is the element determinlng the’ Amgantinian o
- classiﬁication.§53 S ' . 'u oy i
' "o : :; The’ mixed criterion.are followed by tﬁezla { co
: A oL of Uruguay and vbnezuela.854/ R W f‘ “l.u T -
' .oV \g‘ . : Article 18 of Venezuelajs Civil Aviatlon Law
O ., ptovides, after claasifying aircraft in state and civil,
.o that stata aircraft, P i ,m““L. o e
R : C i v Yodo
. 53 'Lena Paz, Codfﬁo Ae:onautico, (1966), p. 66, '%J}f
a2 o 85? Code ‘of Aeronautical Law, Article 14 (ur uguay, 3942); -
I : " ‘Civil Aviation Law, Articla 18 (VhJézuala, i
", [ o T . 1955) T . / e g e v
1!‘4 i (“:,) ¢ ) ‘ d ) / . ’“’ K 1
% “’ 3 '. 4 § ? v . ;9 7
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'Law clearly adheres to the mixed criterion.

‘the followzng:

frerily alLocated to one of the mentioned. services. y

“the laws of Mexico and Panama.857 )

. and then determines that gtate aircraft, .

1)

)

T . . ) ,
]

1

a £ ‘ -’
S L

-y o

: "f..ahall be ‘deemed aircraft which
. are the property of the state and

for official exclusive use of the .

Nation, of the states, mnicipali~ ;

ties.and other public organizations.

- All others shall be considered civil

< aircraft for public or private ser-
' vice . 855

Article 14 of 0ruguay 8 Code of Aerohautical )
It classi-

fies aircraft-as public and private considering as public

¢

a) Military a;rcraft;
b) State aircraft.in public service; ‘ ' .

c) "aircraft not owned by the State, but tempo-
2856 -

¢

Cbntradictions seem to arise with reference to

) Article 311 of Mexico 8 .Law of General Means’
of Communications, classifies aircraft as state and civil,

-

"...shall be those owned by the Federal
‘or ‘state governments and Municipalities
- or by localpublic organizations, All
other aircraft shall be considered civil
aircraft whether engaged in public or
private service."

-

853 Rueda, La legislacion Venezoiana ante los Convenios . _
. Aérecs Internacionales, Unpublished Thesis, | =~
) Univers;?a de Carabobo, (Carabobo: 1962), , \
‘p- 109.[ £ -

856 pauza Araujo; Derecto Agreo,, (1955), p. 146.

. 857 Book Four, Law of General Means of Communicationaﬁ
_Article 311 .{Mexico, 1950) ; Regulation on '
Civil Aviation, Article 9 .(Panama, 1963)., -
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. e [T . v e




v
Rt i e

———

-

e ~265-
\’ N »

Pa;agraph‘g adds,
| L ) , | |
: "Civil aircraft used permanently

in- the service of the state shall
be ‘considered state aircraft".

The two preceeding paragraph's are not very clear and
cause confusiorr.858 The, same disordered construction
859

can be found in-Panama's Regulation on‘civilﬁAviation.ﬂ

5 .
.+ Latin American laws tend first to define the
term "public aircraft", including military aircraft, and

" then point out that "the others” will enter in the cate-

gory of pgivafev civil or particular aircraft. The only

858

exception tq this trend is CﬁBa's‘Regulation on Civil
Aviation, which in its Article 14, paragraph iwattempts
a deﬁ}hition of "private airplanes" ésﬁthose that "be-
idng %o°any pérson,\company, or any private civil or com-
mercial institution or company...". '

. \

In certain laws ‘there is a preference for the ,
term "state aircrgft", rather’ than "public aircraft",
énd,to include in the state category, military and other
public aircraft. ‘Such is the case-in the laws of Chile,
Dominican Republic, Ecuador, El Silvador, Guatemala,
%pnduﬂas, Mexico, Nigaragua, Panamég‘ﬁgraguay; Peru and

- ]

Tolle, Air Law in Latin America, (1960), p. 193,

839 Regulation on Civil Aviation, Article 9 (Panama,

- 1963) . '
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Venezuela.860

v

Article 3 of Ecuador's Law of Air Traffic
provides: . ’ . .

p ' "Aircraft shall be classified as state
. aircraft and Civil aircraft. State

aircraft shall be deemed: a) military
aircraft which are commanded by per- L
sonnel in active military service or
commissioned for that purpose by the
competent authority and b) Aircraft
used exclusively in the service of

, the State such as mail, customs and

\ police."? 861

The importance of the distinction, between;‘

" state and puplic alrcraft, rests mainly on the fact that
the Chicago Convention is not applicable to public air-
craft. However, Chicago considers a restricted definition

e of what must be understood as such: military, customs and
862 mmerefore for Chicago all other public' air- -

i
.

police.

860

Air Navigation'Decree, Article 2 (Chile, 1931);
Civil Aviation Law, Article 62 (Dominican Re-
public, 1969); Law of Air Traffic, Article 3

+ (Ecuador, 1960); Law on Civil Aviation, Arti-
: cle 17 (El1 Salvador, 1955); Civil Aviation

' . Law, Article 11 (Guatemala, 1948); Civil Avia-

tion Law, Articles 11 & 12 (Honduras, 1950);

Law of General Means of Communications, Arti-

. cle 311 {(Mexico, 1950); Civil Aviation Code,

Article 5 (Nicaragua, 1956); Regulation on
Civil Aviation, Article 9 (Panama, 1963);
Aeronautical Code, Article 6 (Paraguay, 1957);
Civil Aeronautics Law, Axrticle 19 (Peru,
1965); Civil Aviatidp Law, Article 18 (Vene-
zuela, 1955).

~

o 861 The Aeronautical Code 'of Paraguay, in Article 6
G classifies aircraft as state and civil. Para-
o graph 2 mentions that "state aircraft shall be
. - ' : those used for military, customs or police ser-
s (;) . vici.“ Fuster, Derecho Aeronautico, (1958),

‘ p. 138, . '

‘% : . 862 “See, Chicago Convention, Article 3. Supra, p. 248, N

n
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craft, such as aircraft used in the transport of mail and

performing other public services would bé“included in the

category of civil aircraft, and would be bound by its re-

gulation.863 T e e—

We have just mentioned Article 3 of Ecuador's
Law of Adlr Traffic,asﬁ

state aircraft category. Thus, Ecuador's method of clas-
' 865

which regards mail aircraft in the

sification is not in accord with Chicago.

N [ XY
We feel that two existing Latin American laws.

"express with great clarity the fact that every aircraft,

not classified as military, customs or police, is consid-

ered private, even 1if it, belongs to the state.866 Hence,
o
the laws of Nicaragua and Dominican Republig,867 are in

perfect accord with Chicago.

Article 5 of Nicaragua's Civil Aviation Code

states:,
"National aircraft are classified as
state aircraft and civil aircraft.
State aircraft are intended for the
863

Cheng, "State ships and astate aircraft", 1l CLP,
(1958)1 pl 233-

- 864 Supra, p. 266.

865 Chile's Air Navigation Decree and Peru's?tivil Aero-

nautics law follow the example of Ecuador's law
s of Air Traffic. None of these laws are in
v . agreement with the Chicago Convention principles

aon the matter. ¢

866  ruchelli, Clasificacion de la onaves, (1962),
p. 523.

867

‘Civil Aviation Law, Article 62 (Dominican Republic,
t 1969); Civil Aviation Code, Article:5 (Nicara-
gua, 1956). -

-
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w5,

service of the public power, such as
mildtary, police and customs. Other
aircraft are civil, even when they
belong to the state." 868

The important and relevant interest arising
from the classification of aircraft as public or private
is based on the fact that they are subject to different
legal rules, according to their categorization.

J

Public aircraft do not follow the rules settled ,
869

by ordinary air law, as shown by the following import-
870 '

ant examples: 2~//

a) Public aircraft a¥e reguirxed in most countries to be

placed in a civil register; 8% - - g

b) State aircraft cannot fly over another state without a
prior authorigation;872 “

c) Public aircraft are not obliged to carry conventional |,
markings, nor conventional documentation;

d) State aircraft enjoy an extraterritoriality right, at-
tributed only to those aircraft carrying theirlcountry's
sovereignty,m3

e) None of the International Alr Law Conventions applies

to public aircraft.874 ‘
868 Tolle, Air Law in Latin America, Appendix, (1960), p. 74.
869 Cartou, Droit Aerien, (1963), p. 187. ’
870 Supra, p. 249. { , . ;
871 Videla Escalada, 2 Derecho Aeronautico, (1969), p. 36.
872 See, Chicago Convention,” Article 3c). o ,
873 French Courts decided on this mattex, in-a case involv— '
ing a.Basque aircraft during the Spanish Civil
War., Cited by Le Goff, Civil Court of oleron,
(l6th Nov. 1937), Le Goff Droit Aerien, (1954),
p. 256.
874

Among the most important Air Law Conventions, we can
mention Warsaw (1929); Rome (1933); Geneva (1948); °
Rome (1952); Tokyo (1963); Hague (1970) and ]
Montreal (1971) - Supra, p. 248, footnote 805. )

\ 3 . , Lo
< ) . F ]
. - . * . +
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CHAPTER 5. THE SUITABILITY OF AN AIRCRAFT FOR FLIGHT,
AND ITS INSPECTION

Section A. Generalities

In a somewhat scattered way doctrine has analysed
the navigation ability of an aircraft. Somefimes the
study refers to maintenance and airworthiness, putting the
emphasis on the certificates. In other instances the
analysis is about the legml trascendsnoy of tha registra=
tion certificate given by the authority.

2 The ability of the aircraft to be used in air
navigation originates in related technical and legal re-~
quirements which must be studied together.

From the legal viewpoint an aircraft is only
fit for flight when there exist the technical conditions
and aerodynamic reaction allowing it, to rise and circu-
late in the airspace, and also when it fulfills in addition

related regulations.875 ) ‘

The legal and regulatory rules require assur-

- ance of authenticity by means of certificates the techni-

cal aptitude for air navigation, and also the fulfillment
of those rules impoaed\foi reasons of public interest,

and for protection of piivate persons. Thus an aircraft
must show its markings; and must have both a registration
certificate and certificate stating that all necessary

. documents are on board.

875 Loustau Ferran, La Aeronave, (1958), p. 111, o
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~ The state through its’ aeronaut1cal authority,

; - is ‘the body charged with ovérseeing fulfillment of legal
requirements,as well. as those relating with technical and

. aeronautical saféfy. In ordér to ‘meet demands of this

3 ' .1arge task, the authority is vested with the power of in-

‘ . spection over every aircraft.876 ‘ :

‘VX distimction must be made between:the aeronau-

, _nﬁicel aﬂd Eeghnicai ability or capabiljty for flight, and
the legal capdcity for. air navigation. Even if an aircraft
‘meets all ghe negeasapy teashnienl requiremants s fly, 4%
must also comply with those requirements of the law, in..
order to circulate in the airapace.877

i

" Section B. Technical Capability for flight

The technioal safety of aircraft has been legally
regulated 'sinte the:beginnings of aviation. The reason
for it, was that all countries desired to make a1r traffic -
as safe sas p0531ble.878

i
A

- ana

et e &

.-876 The right of the state to inapect aircraft, obligates

it to see that aircraft are used' lawfully and :

in. accordance with national laws and interna- o

, . ,tional public order. The state will even have :

1 g : ) the power, to order an aircraft to land ' :

877 Rodriguez Jurado, Derecho Aeroriautico) (1963), p. 96; )
Hamilton, Derecho Aéreo, (1960), P. 206. = . ;

878 ' BRI

v

Oppikofer, "International Commercial Aviation and

.

X ‘National Administration", in League of -Nations,
o . ‘ Organigation for Communications and Transit, W
. Ny ‘ o Enguirigs into the economic, administrative and .-
. . T ‘ - Yegal -s1tuation of International air navigation, L
y g . (Geneva: 1330), B, 100. :

l

hd
BRI SR st m Y Ml o A s,
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Article 13 of the Paris Convention (1919} re-
ferred to this subject, mentioning the following:

"Certificates of airworthinesg' and of

© competency and licenses issued or ren-
dered valid by the state whose nation-
ality the aircraft possesses in accord-
ance with the regulations established s
by Annex B and Annex E and hereafter

" by the International Commission for
Air Navigation, shall be recognized as
valid by the other states." 879

*

The International Commission for Air Navigation
prepared the regulaticns for the minimum required condi-

" tions of an aircraft for receipt of an airworthiness cer-

fificate.ssp\

~

The Panamerican Convention, in its Article 12

- followed the idea of Paris Convention, Article 12 stated

the following:

>

"Every airéfaft engaged in international
navigation (between the several con-
tracting states) shall be provided with
a certificate of airworthiness, issued
by the state whose nationality it pos-
sesses.,"

]

The Panamerican Convention leaves to the jndividual states
the matter of formulating their own regulations for air-
worthiness and the determinatiqg,thereof. Hence, no uni-

879

¢

z0llman, Law of the Air, (1927), p. 137.

880

Roper, Convention:'Internationale, (1930), p. 139.

o
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férmity on this subject is required. 88!

Article 10b) of Havana.mentioned the airworthi-

alrcraft must carry on board(.882

The Chicago Convention (1944), in its Article 31,
under the title "Certificate of Airworthiness" states that
eve;§ aircraft engaged in international navigation must be
provided with a certificate of airworthiness, issued or
rendered valid by the state in which it is registered;883
Article 29 of the Chicago Convention, which refers to the

documents carried by the aircraft, mentions in its clause
b), the certificate of airworthiness. Article 33, entitled
"Recognition of Certificates and Licenses" provides that,

)

PP

"cértifitates of airworthiness issued .| ¢
by the contracting state in which an
aircraft is registered are to be rec-
ognized as valid by the other contrac-
o ting states, so long as they comply
with any minimum standards established

- [N

a

[y

@

o £ e

In Article 12 of the Havana Convention one can appre-
ciate the difficulties resulting from the ab-
sence of technical annexes in the Convention.
What the Paris Convention regulates through its®
annexes, Havana must state in a very detailed

. article. Warner, "Convéntion for Air Navigation",
3 ALR, (1932), p. 247. ’ '

o,

SBZG Meyer, Compendio de Derecho Aeronautico, Editorial
Atalaya, (Buenos Aires: 1947), p. 230.

883

Bauza'Araujo, Derecho Aéreo, (1955), p. 163; Shawcross i
and Beaumont, Alr Law, (1966), p. 223. '

x
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L ,pursuant to the Ccnvention.“ 884

. e . ¢ @

Article 37 of Chicago, when considering the adoption of
international staqdards,“takes up’ the subject of airworth&-
ness of aircraft v 't S

@ . .
° o .

Chicago's Convention intent Qn tHe subject was ' N

the establishment of a detailed,. comptehensxve "intérna~,
885

" tional airworthlness Code. The aimis recognized throudh

the Chicago's Convention drafbing and the work.done by Co

the Sub-Committee on hixworehineas of. Airoraft, which pro- . .

duced draft G.886 . . ‘ . , A

s - - . ¢ H
The concern about' airworfhiness is related to - 3
Chicago's aim of aahieving maximum safety in air naviga— ) 2

N
. »
o !

tion, which could be, _obtained by imposing over ail a1r~ ' S
G . craft flying in international air navigation and commerce,

f the obligation to conform with agreed international stan- . ,
g87 - . . : »

/ dards of airworthiness. L _ Sy,

' ¥
* . . ‘ 1 } ¢

. ,
884 mhe sSub- Committee on Airworthiness considered that ol

the subject was fundamental in character, and *
that any érror in doctrine could jdopardise ' AR
‘the products of "one of the world's great many- o !
facturing industries". - It was proposed that . - '
J machinery should be established which coulda ~° - ">
operate "rapidly"., UNIO, "Report of the Chicago . "
conference", (1944), p. 26. . . '
e 4 i LI
885 The Code was found to be impracticable,-because a ) ’
wide international administrative machinery = " .
S, would have to .be set up; which woéuld keep under-  ,,° ',
o : continuous review all aspects of aeronautical % -’
: progress, with a bearing on air safety. Harris, | : .
" "Airworthiness regulations - Nntionalpnd Inter» o ’
. '3 + national", 79 JRAS,-(1969), p. 453, r‘

Aot s B A W B 2
A . .

. 886 Draft G 1ater Became Annex 8 to the. Chicago ConVention,

ay ' "Airworthinessg of Aircraft". . oo .
- (i) . 887 See, Chicago Convention, Article 33: Yoot . i :’
rﬂgﬂ‘J . ) ' . v . o

. -;‘f» 'n? ) ’ t‘ . .- B

' :M.' Irag . .3 ,U; .

St < ‘
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Linked with airworthiness i$ the problem of
gsovereignty over the airspace. Contracting states to
Chicago hssumed an obligation to protect their property,

. their nationals, and also other aircraft. Since air-

worthiness is a contributory factor to safety, Article
33 of Chicago, exists to facilitate the flight of air-
craft over the territory of other states, by requiring the
recognition of airworthiness certificates.88® !

Annex 8 to the Chioago Convention is entitled
"AirWorthiness of Aircraft". 1In the first editions of

Annex 8 the purposes underlying the establishment of the

' alrworthiness certificate were:

"1) Tp ensure that all aircraft engaged
in internatjonal air navigation were
certificated and inspected according
to uniform procedures;
. '2) To establish airworthiness cate-
gories for aircraft, which will define
a minimum level of airworthiness for
o each such category and shall be exclu~-
© sive in that no contracting state will
;L .clasify an’ aircraft in anh ICAO air-
- -worthinesh category, unless the air-
. craft meets the airworthiness standards
governing that ICAO category." 889

AY

The states desire to make air traffic as safe as pos-
_ sible, and therefore have adopted certain regula-
’ tions forbidding aircraft to fly without the
‘. © 7 authorisation of the state. The state reserves
the rlght 'to ‘test the aircraft in order to see
if it fulfills the necessary technical conditions,
4nd the-machine must in no case be.used before
it has been officially Yecognised as -airworthy.

Oppikofer, International Commercial Aviation,ﬁ
(1930), P 100.

>

888

v

“~

88  10ad,. Annex 8, lst Edition (1949), p. 14, ’

. . »
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From 1957, 4th Edition of Annex 8, the principle

, of. certification was abandoned. Today the airworthkness
standards definé dompletely the mlnimum lnternational basis
for the recognition by stated of certificatee of airworth1~
ness, for the purpose of flight of aircraft of other .
states into or over théip4£erritories, and thus achieve
the protection of Qther airéraft,‘third persons and prop-
erty. ‘Competent national authorities will apply. the stan~
dards.ago |

~

ICAO recognizes that national codes of aitworthi-
ness’ shall be neceesary as a basis for certifying indivi-'
dual aircraft. The level of airworthiness which has to * o
be defined by the national codes, is indicated by the stan-
&ards, and supplemented when it is necessary by the Accep~

table Means of Compliance.891 ) -

v R e

. Each type of'aircraft will undergo tests with a
view toward determining its flight characteristics, which .
will be used in- the preparatiOn of a handbook THis hand-
book will give the operator ‘an jidea of the. performance he
can expect from his aircraft,mconsidering weather condi-

tions and local«ity.892 The_resylts of those tests yill
T . . ' - R * -
890 o - et B i (T y . K
ICAO, Annex 8/ 5th Edition (I962), p. 7.  * L
- ‘ . \J
' 991 Acceptable means of compliance differ from thé stan-

dards, in that. each state is quite free to dif-
fer either in detail or in method from the rele-.
vant acceptable means., provided that the air- g
craft has a'level of. airworfhiness substantially
milar to or higher than the one illustrated by
the releévant acceptable means .of “compliance.
‘Annex 8, Sth Edition, (1962), p. 8. e
822 Institut Franqaise de Transport Aerien, "Interpreta-
tion of ICAO debates and results on airworthi-
o ‘ness requirements for transport aircraft", IFTA
s Research Papers 162—163, (1949), p. 2.,

N . . >
..

-
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determine whé%her the airworthinass certificate is to be

grantea.893 4~

4 ' ’ e a.ll\ ¢ . » f .
The inspection of aircraft will be done in,two' .

stages:

1) During the c6nstruction, . in order to check that con-
struction is satisfactory, and in accordance thh char-"
acteristics of the approved proaect. o -

2) After construction, the state will submit it to the . T

» L
'

necessary flight ‘tests, in order to verify its airworthi-'
894 ...
ness. - , . BN i

e
-

, Airworthiness is not simply an initial condition

of the life of an aircraft, but rather must be maintained

v . . continuously; hence, periodic inspectioqs will take place.
Airworthiness is not permanent, because. after time and

‘895 .

usage the aircraft naturally begins to wear out. This is
the reason why the airworthiness certlficate is limited to
a certain period of time.896

i i ! ' -

893 The airworthiness certificate is issuéd after the
, ’ authorities have certified and are satisfied
' in respect of the-following items concerning

aircraft: a) design; b) construction, including
workmanship and materials; c) instruments and
equipment; d)“welghing; e) flying trials’ and
other tests; f) if engine fitted, authorrséd
type of engine: -See following ‘casé. regard~
ing the design of th& aircraft: Fairfli ht Ltd.
v.. Handford' (1951), W.R. 321. Hene . e Law

. of Sea and Air Traffic, Shaw and Sona, (London: . %

- I355Y,p. 275, 5 N

-

. . | 894 Loustau Ferran, La Aeronave, (1958); pk 113

T . 1895

de’ Juglart Droit Aerien, (1982), p. 82;. Hene, The ¥
Law of Sea and Air Traffic, (1955), P 2297

s o ," 896 Lou ?tau Ferran, La Aeronave (1958), p. 133; Oppikofer, g

, Inte§nationa1 CommexciaL Aviatiqn, 11930), .
- L T op. 100,77 . L ’ ) L -
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Therefore two'types of regulations should be

y considered on this matter of airworthiness:
)

/ -
Y/ 1) Airworthiness regulations appljicable to the aircraft,
\\spec1fy1ng the tests to be undergone, and indicating ac-
~
cof&{ng to the resultg of these texts the method of com-

puting its basic .performances.

2) Oper;ting regulations, indicating the limits of util-

ization of the aircraft according to the vardious condi-

tions of operation.897 >

Once the aircraft complies with the appropriate
airworthiness requirements, the contracting state issues

the certificate of airworthiness, which means an approv-

al of the aircraft condition.898

ICAO gives the following definition of what
should be understood as "to certify as airworthy", in its

Annex 1, "Personnel LiCensiné":

"To certify that an aircraft or parts
thereof comply with current airworthi-
.ness requirements after being over-
. hauled, repaired, modified or instal-
led."” 899

’

00 gives a very good

Spains' Air Navigation Law9

~

837 IFTA, ICAO Debatey on Airworthiness Requirements, IFTA
Research Papeys 162-163, (1949), p. 2.

4

898 Annex 8, Part II, 3.1.
899  annex 1, 5th Edition, (1962), Chapter 1.
‘900 Instituto Francisco de Vitoria, Seccion de Derecho
Aeronautico, Comentarios a la ley Espanola de
N Navegacion Aérea, (Madrid: 1960), p. 49.
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definition of what an airworthiness ceriificate is.
Article 36 states the following:

"By airworthiness certificate shall

be meant the document that serves to

1dentify the aircraft from the tech-

nical point of view, that defines its o
chraracteristics and expresses its

gualifications for flights as obtain-

ed from the aircraft inspection on

the ground and from its test‘fliqhts." 901

Another important condition regarding the air-
worthiness certificates is that accidents, damages, mod-
ifications or flaws in an aircraft will demand a renewal

of the certificate.902

There is an important, link between the aircraft
in construction, or just constructed, and the certificate.
Besides the inspectioﬁf%and the consequent approval need-
ed on behalf of the state, the aircraft is also under cer-
tain additional requirements in relation to the origin of
the project, prototype, tests, engine tests, and also’
those tests each aircraft in the Series has to render.
Experts will be able then to determine whether regulations

903

201 ;v No. 48/1960, (21 July, 1960, Spain) concerning

Air Navigation.

902 Hamilton concludes that an aircraft can have a valid

airworthiness certificate, and not be in an
"actual" state of air navigation due to some
sort of problem. Hamilton, Derecho Aéreo,

(1960), p. 207.

Gay de Montella, Derecho Aeronautico, (1950), p. 181;
Videla Escalada, 2 Derecho Aeronautico, (1969),
p. 548. See also, Fair flight Ltd. v, Handford
(1951), 2 Ll1.R, 321. On appeal from a decision
by Justices that the centre of gravity of an
’ aircrdft involved in an accident had been out-
side the permitted limits, held: the owners of
the aircraft had not complied with the airworthi-
- ness conditions. Appeal dismissed. In Hene,
- The Law of Sea and Air Traffic, (1955), p. 229.

903

P e e et T
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have been followed, if the aircraft has been conceived
and constructed according to the proposal, and whether
the aircraft is airworthy for navigation in normal condi-

tions.904

The airworthiness assures only that the air-
craft is airworthy for .a flight, and that it can perform
a determined type of air operations. ‘The certificate is
not an insurance against accidents or technical defects,

since they can manifest themselves even with a certifi-,
cate granted. Genexally the eertifieate should be een~

sidered as a favourable presumption of the airworthiness
of”the aircraft.”0?

The international recognition of the validity
of airworthiness certificates\fy very important. It has
a relevant relationship with the freedom of air traffic,
which could be seriously affected if a state had the power
to argue and not recognize in a reciprocal way, the air-
worthiness certificate of another state, taking into
account that the certificate is one of the documents re-

quired to operate an aircraft.906

All Latin American laws regulate the subject of
airworthiness certificates. Some laws go into exhaustive
details; others just give the basic elements. There is
a third group which mentions it as one of the documents
required to operate over their airspace, and a fourth
group refers to the certificate only in its Manual of
Regulations.

904 Delascio, Derecho de la Aviacion, (1959), p. 81;
. Lemoine, Droit Aerien, (1947), p. 154.

505 Hamilton, Derecho Aéreo, (1960), p. 207.

906

Videla Escalada, 2 Derecho Aeronautico, (1969),
p. 533. .

’
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.
The'majority of the laws go_into detail when

referring to the certificate, and mention the competent .

authorities who issue the certificate, the inspection

of the aircraft, the contents, suépension or ‘cancella-

tion of the certificate and other related provisions.

In this group we should mention the laws of El Salvador,

. _ o !
Guatemala, Honduras, Mexico, Nicaragua, Panama, Peru and

Dominican Rspublic.QOT

Article 18 of Guatémalq)a Civil Aviation Law
+ states that the, -

I

"Certificate of airworthiness testi- .
fies that the aircraft has passed the
tests ‘and technical control prescribed
by the Directorate General of Cjvil
Aeronautics or,. if the Aircraft is
0 : foreign, by the competent authority
i . of the country of its nationality,
- 8o that it may engage in flights."

Paragraph 2 adds thaf,

Y

"Every aircraft must be provided with
a certificate of airworthiness-which ‘

must be carried at all times aboard

the aircrdft and be agcesibIe for easy

inspection." 908

v

!

997 Law on Civil Aviation, Articles 31-41 (El salvador,

1955); Civil Aviation Law, Articles 18, 25-32
(Guatemala, 1948); Civil Aviation Law," Articles
21~-23 (Honduras, 1950); Law of. General Means of
Communications, Articles 316-318. (Mexico, 1950);
Civil Aviation Code, Articles 15-17 (Nicaragua,

, 1956); Regulation on Civil Aviation, Articles

< ' 18-21 (Panama, 1963); Tivil Aeronautics Law,

N ' Articles 30-32 (Peru, 1965); Civil Aviation .
(;) . . Law, Articles 31-34 (Dominican Republic, 1969).

908

4
Juarez, Derecho Aéreo Guatemalteco, (1957), p. 80.
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Article 34 of El Salvador's Law on Civil Avia-
tion, when referring to the contents provides that,

"The certificate of airworthiness shall
consist of two parts: in the first shall
be noted the characteristics of the air-
craft and the letters and number of its
registration, and in the second shall

be indicated the number of hours for
which it is authorized to fly and any
change in vital parts or"pieces, or
major repairs to the aircraft."”

Each state, or the representative of the state,
has the following functions with regard to airworthiness
certificates: to grant them; to renew when the validity
period has ended; to cancel or suspend them in situations
arising from damages to the aircraft which require fe-
pairs; also to ratify or confirm those certificates granted
by another country, with the condition that they will

adjust to their own requirementé.909 0

Article 22 of Honduras' Civil Aviation Law,
is an example of how the state's function qperate with
respect to airworthiness certificates:

"It shall be the exclusive jurisdiction
of\ the General Direction of Civil Aero-
nautics to grant, validate, suspend or
cancel airworthiness certificates of
civil aircraft, as provided by the reg-
ulation."

'

The following Latin American Regulations legislate
. these functions: Law 16.752, Article 3 (Chile,

1958); Civil Aviation Law, Article 18k) (Domi-

. nican Republic, 1969); Law on Civil Aviation,

/ Article 32 (El1 Salvador, 1955); Civil Aviation
Law, Article 7, No 4 (Guatemala, 1948); Civil
Aviation Law, Artlcles 22-23 (Honduras, 1950);
Civil Aviation Code, Articles 16-17 (Nicaragua,
-1956); Regulation on Civil Aviation, Articles
18, 19-21 (Panama; 1963); Civil Aeronautics

» Law, ‘Arti¢les 31-32 (Peru, 1965). 4

A } . \

a
}

909
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Article 23/adds the following: /

“Certificate of airworthiness granted
in a foreign country shall be recog-
nized or validated in Honduras in
accordance with the treaties in force,
and, in their|absence, with the rec-
ognized interkational rules." 910

o

Generally the airworthiness certificate must be

considered as a favourable presumption of the airworthi- -

ness of the aircraft.911

The laws of Mexico and Vene-

zuela establish a presumption, which admits proof to the
contrary, in the sense that thaée aircraft which are-fly-
iﬂQ with a valid airworthiness certificate, are doing it

in flight conditions considered technically satisfactory.912

. Article 317 of Mexico's Law of General Means of
' Communications states:

- »

"Unless there be proof to the contrary,
. . it shall be presumed that aircraft

. with a valid certificate of airworthi-
x ness has taken off under flight condi-
tions which are technically satis-
factory."” 913

- A second group of Latin American laws give gen-

eral guide lines about the airworthiness certificate with-

out entering into exhaustive details. Such is the case

910 pino, Derecho ASred, (1974), p. 102.

o 911 S%a: p. 279. )
e ’ n N

s 912 Law of General Means of Communications, Article 317

3 B (Mexico, 1950); Civil Aviation Law, Article 22
Tk (Venezuela, 1955).

913

Tolle, Air Law in Latin America, (1960), p. 195.

’
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in Chile, Costa Rica, Cgba and Venezuela.914

Article 32 of Cubaﬁs Regulation on Civil Avia-

tion states: o
. /

.
"Periodically and by the agency

or official desjignated by the
Ministry of Nagional Defense, all
registéred or recorded aircraft
shall be inspected and the air-
worthiness certificates shall be
either renewsd on cancelled, The
aangellation of 4his cersificae
shall entail that of the registra-
‘tion or 1liéting."

Article 22 of Venezuela's Civil Aviation lLaw
provides: f*: ' »
/

"All aircraft must be provided with a
certificate of airworthiness, in order

to show thatthey have passed the

tests for econditions of flight safety." 915

J
A third group of legislation mentions.the_ﬁir—
worthiness’ certificate only as an element of the rule
that regulates flight over another territory or as one of
the docyments an aircraft used for international navigation )
must carry. This is the case in Ecuador, Paraguay, Uru-

2

914 Air Navigation Decree, Article 11 (Chile, 1931);
; Law on Civil Aviation, Article 68 {Costa Rica,
/ 1949); Regulation on Civil Aviation, Articles
28, 31-32 (Cuba, "1928); Civil Aviation Law,
Article 22 (Venezuela, 1955). -
915

Tolle, g%g Law in Latin America,~Appendix. (1960),
p. 133. .

1




()

~284- .

e

/

guay, Argentina, Bfazil and Bolivia.916
\

Article 24 of Bolivia's Regulations for
Air Traffic, which concgrns the recording of foreign
aircraft, requires them to present a certificate of

airworthiness of the "state to which they belong".917

Article 19 of Par#guay's A€Tronautical Code .
states:

Y

"Aircraft flying over Paraguayan §
territory shall carry certifiocates
of registration and airworthiness,
and all books and documents pres- ‘
cribed in the respective regulations."” 918

Finally, Colombia's law on Civil Aviation does
not mention the certificate, but it is considered in its

Manual of Regulations.919

A small group of laws restricts the validity
of'the airworthiness certificate to a certain length of
time in an explicit and categorical way. It is mentioned
in the laws of Argentina, Brazil, Costa Rica, Cuba, El

916 Aeronautical Code, Article 10 (Argentina, 1967);
Alr Code, Article 12 (Brazil, 1966); Regulations
for Aixr Traffic, Article 24 (Bolivia, 1939);
Law of Air Traffic, Article 7 (Ecuador, 1960);
< Aeronautical Code, Articles 19-20 (Paraguay,
1957); Code of Aeronautical Law, Arti‘%? 47
(Uruguay, 1942).

17 Tolle, Air Law in Latin America, Appendix (1960),
p. 7. .
918 e airworthiness certificate is regulated by Res-
olution No 13/52. .DG-AT, Fuster, Derecho Aéro—
) -nautico, (1958), p. 65.
919

Regulations Manual, Article 39, regulating airworthi-
ness cert;;icates. Cobo Cayon, Derecho Aéreo,
(1966), p.” 333. .,
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920 $

Article 31 of Guatemala's Civil Ajshtion Liw,

Salvador and Guatemala.

provides: .
N

"The certificate of airworthiness
shall be valid for 6 months unless:
it be suspended, or cancelled; but it

- may be renewed for equal periods,
subject to inspection by the Techni-
cal Inspectorate.! 92}

| .
- The Latin American countries which de net xegu-

late to any great extent in their laws airworthiness cer-

tificate, will refer to them instead in their regulations.

It 18 very important to point out, the role of
the stat® in the matter of airworthiness certificates.
cgrtaixly there should be strict control by specialized

personnel, in issuing a certificate that will guarantee
922

greater safety in air transportation.

This has been the reason why four Central
L. American states considered it necessary to include in
their laws, certain rules on the matter of aircraft main-

' 920 Aeronautical Code, Article 10 (Argentirfa, 1967); .

\ 1 Air Code, Article 12 (Brazil, 1966); Law on
. ' Civil Aviation, Article 68 (Costa Rica, 1949);
: ‘ Regulation on Civil Aviation, Article 32 (Cuba,
1928); Law on Civil Aviation, Article 34 (El ‘
” Salvador, 1955); Civil Aviation Law, Article
o . ¢ 31 (Guatemala, 1948). -

921

"Judrez, Derecho Aéreo Guatemalteco, (1957), p. 80.

‘ , : v
922 ge guglart, proit Aerien, (1952), p. 139; Williams, _° \ ‘

The operation of airliners, Hutchinson, (London:
1964), p. 54. ~ :
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923

Honduras and Panama.
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This is the case in Costa Rica, E1 Salvador,
924 ‘

Article 125 of Panama's Regulation on Civil

\\\\ Aviation under the title "Maintenance of Aircraft" esta~
blishes that,

"Every operator must have an organi-
zation comprising specialized person-
nel, workshops, and other equipment )
and installations to maintain' his
aircraft in conditions of airworthi-
ness."

Article 69 of Costa Rica's Law on Civil Avia~

tion provides:

“Air Transport companies and other
entities and persons operating avia-
tion equipment in'civil activities
must have inspection, maintenance

and repair service for their equip-
ment in accordance with the air
regulations and the provisions of the
Board issued pursuant to this law."

923

924

we

Aircraft Maintenance: The schedule of maintenance,

overhaul and inspection, requires approval by
the regulating agency. The work may be under-
taken by engineers who are licensed to do it
as individuals or by an approved érganization.
Detailed records of all work on aircraft have
to be kept and made available for ‘inspection
by the regulatory agency. In practice, all
work other than line maintenance is undertaken
by an approved organization. Williams, The
Operation of Airliners,, (1964), p. 51.

- Law on Civil Aviation, Article 69 (Costa Rica,

1949); Law on Civil Aviation, Article 1l2¢) (El1
Salvador, 1955); Civil Aviation lLaw, Article

6¢) (Honduras, 1950); Regulation on Civil Avia-
tion, Article 125 {Panama, 1963).

3

#

&




=287~ .
The aforementioned laws refer to the practical
aspect of aircraft airworthiness. They regulate main-
tenance and conservation of the aircraft, and obllgate
the operator to obey those regulations.

7 . @

~ A group of laws expressly, provides that all
maintenance centers for. a1rcraft are under the contfol
of the aeronautic authority. The prbv191on is included
in the laws of Chile, Dominican Republlc, Ecuador, Hon~ .
dursis., Manivoe, ansima, Paxy and venesusia,®?° -

Articl 160 of Panama's Regulation on Civ11
Aviation when referring to the Aeronautical Workshops and
their requiremen s, states:

"Any person or enterprise presenting

an application for a license to est-

ablish a workshop for aircraft main-

tenance, must prove pis competency

and technical capacity to the satis-

faction |of the General Bureau of Civil
s 'AerOnaulics."

Article 66 of Venezuela's Civil Aviation Law
states: . :
"Aviation manufacturing plants and

repair shops shall Ke established in"
accordance with theXrespective permits.”

Y

925 - Law 16.752, Article 3 (Chile, 1958); Civil Aviation

Law, Article 208 (Dominican Repyblic, 1969);" ) ,
Law of Air Traffic, Article 23 (Ecuador, 1960); ‘\;
Civil Aviation Law, Article 6c¢) (Honduras, 1950};

Law of General Means of Communications, Arti-

cle 318 (M o, 1950); Regulation on Civil

Aviation, Arttcle 160 (Panama, 1963); Civil

_Aeronautics Lal%, Articles 82r-83 (Peru, 1965);

Civil Aviation Law, Art1c1g\§6 {(Venezuela,
1955). ‘

Vi
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ing way by the laws, of Argentina, Uruguay and Venezugla:

A
o

Aircraft fepairs are regulated'in an interest-

repairs must be inspected and approved by the aer auti-
cal authority before an aircraft may return to serv1ce.

Article 32, paragraph 2 of Uruguay's Code of
Aeronautical Law states: -

"In cases of dismantling because of
accident, general repair or ‘overhaul-
ing aircraft may not fly again until
€hey have bean in-poat-d." 927

Article 23 of Venezuela's Civil viaéiop Law
states: "Aircraft, engines and accesories which are
built or modified may be placed into service nlyﬁ%ith
the approval of the aviation authority.” ’

Article 125 of Panama's Regulation on Civil

.
Axﬁatlcn928 requlres that the operator of publlc irf ser-

* vice must have ah organlzation with personnel. and\Epec—

ialized equipment, in order to ‘maintain aircraft 1n\air—
worthy conditions. We think that the rule, even @hOQgh
somewhat strict, derives from the assumption that the%e.
is an unavoidable obllgatlcn by the operator, which will
have fo put the greatést attention in order to.keep the
alrcfaft in optimum conditions.

\

R . d El Salvador's Law on Civil Aviatiou, foreseeing
. the p0881blllty of misuses in maintenance centres, states.
N S

g e

326 Aeronaytical Code, Article 10 (Argentina, 1967);
de of Aeronautical Law, Article 32 (Uruquay; \
)3 Civil Aviation Law, Article 23 (Vene- «
1955). , N .
927 Bauza Araujo,\ Derecho A&reo, (1955i, p. 163.
928

Supra, p. 286.\

926
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MWhen used parts or pieces may be ’
approved for the rebuilding or repair

of an aircraft, their use must, in all

cases be approved by the inspector or
technical official of the Department, .
of Aviation of the Minisﬁry of Defense." 92

Article 38, paragraph 2, on the samg\SUbject prevideéE

"...in order to utilize use parts or
pieces it must also be technically - '« *

proved that thexe iw nuffia snt lnluty
margin fex the alrexatt." '

' There is not much more on th; suhject on Latin
American laws, but certainly we can -see a 1ega1 interést
in regulating as much as possible the m intenance of
aircraft, in order to keep them technlca ly in adequate
conditions for flight. ]

The latest inter:;tional dével ément in the hat;
"Multilateral
Agreement relating to Certrficates of Airworthiness for
Imported Azrcraft“: signed at Paris in 1960, and which
entered into force in 1961.930 The agreement provides .

for the issue and validation of certificates of airwor> "

* thiness for aircraft imported from one contracting state
to another, and makes provision for the exchange’ of in-

formation concerning national 1aws, reqgul tions and re-’
quirements relating to alrworthlness. The agreeméht 13

f
' . \
4 ’

Law on C1vil Aviatlon. Article 39 AEL1 Salvador, 3
- l 1955)0 . ) f "x -

s %

929

Y
ot

930 ICAO, Doc. 8056, The agreement entered into- force

on 24 Rugust, 1961, the thirtieth day after the
date of deposit of the second instrument of -
ratification. :

b,

i «
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open for signature by those states members of ECAC,931

as well as non-siynatory member states:of ECAC and con-
tractihg.states of fbAO.

Section C. Communication Devices
-4

The law in its relationship with the aircraft

and its technical conditions has seen that it is neces-

sary to add certain rules in regard to aircraft devices,

deemed relevant for safe aiveraft operatien,
+

Among these devices, the aircraft radio equip-
ment is of utmost importance. Today it would be incon-
ceivable to find any aircrdft without radio equipment,
and without which the flight would be unsafe,dand the
aircraft potentially dangerous for other aircraft.932

Article 14 bf the Paris Convention of 1919 reg-
ulated this matter and provided:

"No wireless apparatus shall be

carried without a special license
issued by the state whose nation-
ality the aircraft possesses." 933

The only persons allowed to use the apparatus were the-
crew, and they required a special license for operating

it. A further obligation was imposed by paragrdaph 2, which
stated:

931 The following states are parties to the Paris Agree-

ment (1960)}: Austria, Belgium, Denmark, Fin-
land, France, Federal Republic of Germany,
Greece, Ireland, Italy, Luxembourg, Netherlands,
Notway, Portugal, Spain, Sweden, Switzerland and
United Kingdom. The status is as of 1lst Decem-
ber, 1974. *

932 Videla Escalada, ¥ Derecho Aeronautico, (1969), p. 538.

933 Wingfield and Sparkes, The Law in Relation to Aircraft,

Longmans, Green & Co. (London: 1928),.p. 71.

’
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"Every aircraft -used in the public
transport and capable of carrying

10 or more persons shall be equipped
with sending and receiving wireless
apparatus when the methods of em-
ploying such apparatus shall have l
been determined by the International
Commission for Air Navigation." 934

/

Later, the Commission‘changed the amount of persons an

935

aircraft could carry, and this amount would be desig-

nated in th; airworthiness oeitificaée, always takirg int

account the safety factor.93 »

The regulations relating to radio equipment,
which not only restricted, but in some instances prohi-
b;ted it, are anachrpnisms born of the excessive military
concerns of the post-war é§riod in Eurdpe. These regula-
tions offered guideline' kor fegislations after the Paris
Conééntion. The radio ¢quipment was considered more as
an espionage element thaé'an iZdispensable air navigation

device in order to' secure air safety.

7 ~
The Panamerican Convention did not say very much

' on the subject of radio-telegraphy, and that which was

[l

to be covered was taken up by other conventions, such as

the General €onvention of Radio-Telegraphy (Washingtaorf;
)

1927), which was the most important. A reference to the

934 gollman, Law of the Air, (1927), p. 138.

935 1cAN Resolution No. 237. Decided to adopt the fol-
lowing interpretation for the words "“capable of
carrying” of Article 14. Paragraph 2: "Haking
normal seating accomodation for a certain/number
of persons, which number is indicated in [para-
graph 12 of the Aircraft's Cedtificate off Air-
worthiness. ICAN Offitial Bylletin, No. '§,
(1925), p. 36. ! oo

936 «

Roper, Convention Internationale, (1930), p. 140.

e
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matter is made in Article 31, but it actually relates to
the desirability of cooperation in the development of
communications under the rules of thegfexisting Conven-

tlons.937

The Chicago Convention does regulate the sub-
| 4
ject of communication devices, and in Article 29, Clause
e), mentions among the documents an aircraft must carry,

"4f it ie -quipgnd with radio apglru-
tus, the airexaft radie station lic-

ense," 938

~

Article 30 of the Chicago Convention regulates
the Aircraft Radio Equipment, by stating in its paragraph
a) that,

"aircraft of each contracting state may,
in or ovér the territory of another con-
tracting states, carry radio transmit-
ting apparatus only if a license to in-
stall and operate~such apparatus has
been issued by, the appropriate author- .
ities of the state in which the air-
craft is registered."

The parag;aph.addS‘that the use of the equipment when fly-
ing over a state must. conform to requlations prescribed
by that state.

rules, in that only the crew is authorized to use the

Radio equipment, which has a special license given by the
939

Paragraph (b) follows Paris Convention

state where the aircraft is registered.

L3

23} Warner, "'%Bﬁéﬁtion for Air Navigation", 3 ALR, (1932),
p. 259, ~
938

Cheng, International Air Transport, 81962), pP. 137;
Matte, Droit Aérien-Aeronautique, (1964), p. 193.

Hamilton, Derecho Aéreo, (1960), p. 248; Matte, ﬁroit
Aérien-Aeronautique, (1964), p. 193.

<
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Chicago Converition has recognized the import-
340 .and even though Article
35 mentions that no munitions or 1mplements of war may

ance of the radio equipment,

Be carried in or above the terrltOry .of a state without

permission by aircraft engaged in International Naviga-

tlon? 1 - paragraph (b) provides that,

~

"no restrictjon shall be imposed
which may irterfere with the car-
riage and use on aircraft of ap-
paratus ngeagsary fox the apsya=
tion or navigation of the aircraft
or the safety of the personnel or
_passengers.” ’

]
This reference is made to what a state can prohibit or
regulate, impos}ng then a limitation or restriction on

necessary devices among which i's radio equipment.

Another service of radio equipment today is the

support for an ai}craf; from ground organizations during '

the flight, especially since the airspace is strictly
controlled, and the pilot must follow ground instructions
via radio—communications. A good'example is the ADIZ and
CADIZ 2zones which demand from aircraft specialiidenéifi-
cation signals from long éistances‘over the high seas be-

(Y

240 The radio equipment is_important for communication.

Communication with the ground is required forx
operational control, traffic control, exchange
of information’ on weather and navigational ha-
zards and assistance to aircraft in distress.
Willidms, The Operation of Alrlines, (1964),
p. 182,

941 The article points out that each state will deter-

mine what constitutes implements or munitions
of war. .

) ) ’ -
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fore reaching sovereign aé,rspace.942

The use of radio-communications eguipment is

compulsory by the laws of Argentina, Dominican Republic,
943

.

El Salvador, Honduras, Mexico, Nlcaragua and Peru.

Article 11 of Argentina's Aeronautlcal Code
provides that aircraft must have for communication
radio-equipment ‘that is licensed by a competent author-
. 944 .
ity.

Artiele 71 of 1) s:lvador'- law on Qivil Avia=-
tion states: -

s

4
942 The United States and -Canada have established cer-

tain zones extending out to sea for the identi-

ficatiex and control-of aircraft outside their

national territories and extending in some

. . cases to quite considerable distances over the
high seas. An aircraft within these contiguous |
zones subject to certain conditions, is required
generally, when approaching or within certain
specified areas over the high seas, to identify
itself, and subject itself to the appropriate
air traffic controller on the surface. 'These
zones are known officially as the Canadian Air

. Defence Identification Zone (CADIZ) and the Am~
erican zone is known as the Air Defence Identi-
fication Zone (ADIZ). Murchisaon, The Contig-

¢ uous Air Space Zone in International Law;
. Department of National Defence, (Ottawa: 1955),
P- 7. .

Aeronautxcal Code, Article 11 (Argentina, 1967), Civil
Aviation Law, Article 28 (Dominican Republic,
1969); Law on Civil Aviation, Article 21 (El
Salvador, 1955); Civil Aviation Law, Article

54 (Honduras, 1950); Law of General Means of
Communications, Article 323, No. 6 (Mexico,
1950); Civil Aviation Code, Article 49 (Nicar-
agua, 1956); Civil Aeronautics Law, Article 60
(Pern, 1965).

‘

943

f . 344 The competent authority can also decide which air*
{ C{) o . craft can be excepted from this rule. Lena Paz,
. Codigo Aeronautico, (1971), p. 54. ‘
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"Any- aircraft intended for a public
service of transporting passengers or
~ cargo fmust be provided with a radio-
receiver and a radio-transmitter
approved by the competdnt authority and
‘any failure of such equipment shall

be a compelling reason to interrupt
or cancel the flight."

~
Article 60 of Peru's Civil Aeronautics Law -
provides that all aircraft must be equipped with operation
and safesy devioes. Hud does nos name specific deviges, 43

The principle 6f prohibiting radio-equipment
without a previous authorization is regulated by the laws
of Bolivia, Ecuador a?g Uruguay.946

Article 15 of Ecuador's Law of Air Traffic
states:

i v AVaN

' “No equipment of radiotelegraphy or
radio telephone may be carried aboard
an aircraft without a special license

, issued by the authority of jurisdic-

- tion of the state to which the air- .

. : craft belongs." 947

Uruguay's Code of Aeronautical Law, Article
72 provides: .

"Use of Radio on private aircraft is
prohibited if they have not obtained
the respective authorization." 948

. 945 Gildemaister, Derecho Aeronautico, (1964), p. 32. '

- 946 Air Service Decree, Article 12a) (Bolivia, 1930);
L - ''Law of Air Traffic, Article 15 (Ecuador, 1960);
’ Code of Aeronautlcal Law, Article 72 (Urqguay,
1942).
947 Carrera, Derecho Aeronautico. (1958), P.—126. //////
948 (

Tolle,"Direito Aeropautico no Urugua&", 3 Boletin. !
" ITA, (1960), p. 31. ,
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The compulsory use of radio in aircraft whiq?.
carry passengers is regulated by the laws of Cuba, Chile
and Panama, although the last two limit the obligation
to those aircraft which carry more than 5 or lofpasseng-

ers.949

Article 28\of Cuba's Regubatlon on Clvil Avia~-
tion states that,

-

“Aircraft authorized to transport pas- Y
sangers whigh must ‘have yadio. resgivs

ing and transmitting\equipment may be ’
exempted from such prohibition."

The prohibition being that no aircraft may'have radio or
telephone equipment without legal authorization. The
authorization will state the use to be made of such
equipment. /

Chile's Air Navigation Decree, in Axticle 13,
provides:

"Any aircraft*used in public service ana\
capable of transporting at least 10 \

_ persons shall carry radio—equxpment (send- .
ing and receiving) " 950 \

\

Panama's Regulation onﬂCivil Aviation in Arti-~
cle 61 states: . \ N

-

"All aircraft used in public air trans-
port sexrvice with capacity 'for 5 or
more passengers, and any other aircraft

949 Regulation on Civil Aviation, Article 28 (Cuba, 1928);
‘ Air Navigation Decree, Article 13 (Chile, 1931);
Regulation on Civil Aviation, Article 61 (Panama,
. 1963). ,
950

Hamilton, Derecho ASrgo, (1960), p. 248.

i
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used in public or private service which,

in the judgement of the Civil Aeronau-

tics Board, so requires it, must be

provided with the necessary radio equip~
. ment."

4
! A

) Radio communication equipment is provided by a
certificate or spec1a1 license, whkch is different from
the airworthiness certlflcate and is issued by the state
in whlch the aircraft is registered. 951 This certlficate

or licenae ia regulated in the laws of Arconetnn. cnilc.
Dominican Republic, Ecuador and Panama.95

. The Argentinian Aeronautical Code states in:
Article 11, that aircraft must be equipped with radios,

which require a lifense issued by a competent authority.953

In addition to the required license for the
equipment, regulations inm Chile, Dominican Republic,
Ecuador and Panama, provmde that such equipment can only

be used by personnel who have a special license for 1t.954

Article 15, paragraph 2 of Ecuador's Law of Air
Traffic, when referring to the equipment. provides that it
"shall be operated only by persons who have a special lic-,
ense therefor."

951 Chicago Convention (1944), Articlé 30b). See also,

Cheng, Internaticnal Air Transport, (1962),
p. 137.

i

i

Aeronautical Code, Article 1l (Argentina, 1967); Air
Navigation Decree, Article 13 (Chile, 1931);
Civil Aviation Law, Article 30 (Dominican Repu~-

_blic, 1969); Law of Air Traffic, Article 15
(Ecuador, 1960); Regulation on Civil "Aviation,
Article 61 (Panama, 1963).

952

953 Leria Paz, cadigo Aeronautico, (1971) , p. 54.

95f’ Supra, Footnote No. 952, -

Ria o
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g
Article 13 of Chile's Air Navigation Decree
states that the equipment can &hly be used "by members
of the crew holding special licenses therefor."9-55

The Dominican Republic's Civil Aviation Law has

added a requirement for equipment to aid’'air navigation,

i.e. devices to permit the flight by instruments.956

)

Section D. Legal Capability for Flight. Documentation
on Board. )

An atiraft's capability of flight is as al-
ready pointed out, indicated by #he igsuance of an air~
worthiness certificate, which implies technical approval
only. However an aircraft also needs the legal capabil-
ity, which means having on board the requireq documenta-

tion, which allows the aircraft to operate in the air-

space.gs7 . ‘ : '

Article 19 of the 1919 Paris Convention stated:

-

"Every aircraft engaged in interna-
tional navigation shall be provided

ith: .

<¥b A certificate of registration in
accordance with,Annex A;

) A certificate of airworthiness in
accordance with nex B; .
c) Certificates d licenses of the . +
Commanding Officer, pilots and crew,
in accordance with Annex E.

f\‘,v\
955 ‘

Hamilton, Derecho A€reo,\ (1960), p. 248.

Il

956 ¢ivil Aviation Law, Article 28l(Dominican’Repgblic, .

1969) .

957 Cheng, International Air Transport, (1962), p. 138;
. Fixel, The Law OF Aviation, (1967), p. 46.

)’g
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d) If it carries passengers, a list o
of their names;

e). If it carries freight, bills of

lading and manifest;

f) Log books in accordance with An-

nex C;

g) If equipped with wxreless the ///
spécial license prescrlbed by Arti- .

cle 14." 958 :

Article 10 of 'the Panamerican Convention is
almost identical, the only difference being those neces-
sitated by the absence of technical annéxes in Havana.”>®

Article 29 of Chicago Convention is similar to
the Paris Convention, and under the title "Documents
carried in aircraft" provides that the folloying documents
must be carried'byaa;rcraft of a contracting state engag-
ed in international navigation:

*

" a) certificateof registration;
b) Certificate of airworthiness;>°0
c) Appropriate licenses for each member of tpe
crew; _
d) Journey log book:
e) Aircraft radio station .hcense"961
f) A list of passengers names and places of em-

barkation and disembarkation;962
g) A manifest and detailed declarations of car-

958y Roper, Convention Internationale, (1930), p. 152.

959 Warner,"Convention for Air Navigdtion", 3 _ALR,
(1932), p. 273.

960 See, Supra, Part II, Chapter 5, Section B, p. 270.

961 See, Supra,tpart II, Chapter 5, Section C, p. 290.

962

Cheng, International Air Tranmsport, (1962), p. 139.

i
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go it carries.

F

The documentation has been generally thought

necessary to create a presumption of and establish the T
bona fides of air trafflc.g64 ’

Among those documents required on board, perhaps
the most important is the cer..tificatecaf“régistration.g65

The certificate determines the aircraft nationality966 as /

St

963

Documentation has gone through a great development
in international air transport, and today there
. is a need to amend Article 29 of the Chicago Con-
" vention, especially in what relates to its
clauses f) and g). Annex 9 to the Chicago Con- -
vention, "Facilitation", has been amended twice,
in order to comply with the necessary 'changés
with regards to documentation. Today, contract-
ing states are not required to present a Passen-
. ger Manifesf, and should not require more than . ‘
] a notation on the General Declaration of "the
' number of passengers embarking or disembarking,
as the case may be, and the number. going through
the airport on the same flight". (Annex 9, para
2.6 and 2.6.1). Also Contrdcting States should
dispense with the requirement for information
concerning the nature of goods in‘the Cargo
Manifest (Annex 9, para 2.7.1). ICAO, Doc. 8900,
Repertory~Guide to the Convention on Internation-
al Civil Aviation (1971), Article 29.3.

964 Puente, "Survey of Commercial Aerial Navigation Law
‘ in Latin America", 1 JAL,K(1930), p. 131.
965 .Nys, "Etude sur la natiohalité des Aeronefs", 18
’ : RFDA, (1964), p. 164. :
H ‘ 966 ' ‘

For purposes of international claims by states on

. - behalf of aircraft, between parties to Chicago,
. f the registration is conclusive on the question
- of aircraft nationality, but between non-con-

- , tracting parties registration does not necessar-
) ily settle the matter. Cheng, International

L Air Transport, (1962), p. 131,
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well as the country which must issue the corresponding
airworthiness certificate, and which assumes responsibility
for the aircra£t96 From -the private law viewpoint the certificate

is important because it irﬂic,ates the owner of the aircraft.,

y
— The registration certiflcate as a requzrement

gto c1rculate in the airspace is demanded by all Latin
%merlcan texts, with the exceptions of COlombla and Vene-
zuela 968 '

Article 17 of Cuba's Regulation on Civil -Aviation
states v

' /
"In order to circulate in thg air
over the national territory and the
jurisdictional waters, all private -
aircraft must b¢ registered with
the Ministry off National Defense
and possess thd authorization issued AW
. by that Ministry as well as a cer- \
q tificate of airworthiness for the
aircraft...". /'

- ¥

367 Meyer, Compendio de Derecho Aeronautico, (1947), . .
p. 230.

" N 968 peronautical Code, Article 10 (Argentina, 1967); Air

Service Decree, Article 3 (Bolivia, 1930); Air
\ : Code, Article 12 (Brazil, 1966); Law on Civil
Aviation, Article 59 (Costa Rica, 1949); Regula- , AN
tion on Civil Aviation, Article 17 (Cuba, 1928); ’ '
Air Navigation Decree, Article 17 (Chile, 1931);
Civil Aviation Law, Article 27 (Dominican Rep-
ublie, 1969); Law of Air Traffic, Article 8 :
(Ecuador, 1960); Law on Civil Aviation, Article
57 (Bl Salvador, 1955); Civil Aviation Law,
Article 32. (Guatemala, 1948); Civil Aviation
Law, Article 40 (Honduras, 1950); Law.
- Means of Communications, Article 323, No, 3
(Mexico, 1950); Civil Aviation Code, Article
3 . . 35 (Nicaragua, 1956); Regulation on Civil Avia-
S ¢ tion; Article 59 (Panama, 1963); Aeronautical
: // Code, Article 20 (Paraguay, 1957); Civil Aero-
y nautics Law, Article 12 (Peru, 1965); Code of
Aeronautical Law, Article 47 (Uruguay, 1942)

9 ’)
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Mexico's Book Four, Law of GehEﬂif Means of
Communications, Article 323, No. 3 proyidesi ’

"In order to conduct operations

in Mexican territory, the owyners,

possessors or operators of civil .
y aircraft must hold the certifications

of registfation required..." 969

\
S\
The Uruguayarr Code of Aerpnautical Law, 1h Arti-
cle 47 provides: . \ ' . '
' . i ”\ - L] [
S\
"Natlonal or foreign private air- - 5

craft flying over the national \\
territory or territorial waters |, \

a

shall carry the certlflcate of
registration.”" 970

~ \
Crew licenses. are esseqtial, for'an aircraft' . \
which gives‘the '‘best assurances of safety by meeting high \\\
technlcal standards is useless if not commanded by experts?7l . \
-, Today, when an alrc:aft's complexity creates a greater
'ﬁpotential risk, personnel .must be able and knowledgeable. BN
Licenses are not all the same and the.requirements for
each aircraft are different, but the objective is uniform: 1
to hand over the aircraft to somebody who knows how to
© fly it.
of the Paris Convention-of 1919
" determined that every alrcraft engaged in international
navigation had to carry among the documents requlred cer-
tificates ‘and licenses of the Commanding Officer, pilots

and crew.972 A very detailed regulation of the subject
L] ." (
969 Llnares, ‘Regigtro Aeronautico, (1956), p. 52.
370 Tolle, "Direito Aeronautico n¢ Uruguay:) 3 Boletin ITA,
: (1960), p. 24.
c M Videla Escalada, 2 Derecho Aeronautico, (1969),
e p. 535.
—-972 Meyer, Compendio der Derecho Aeronautico, (1947),
. {

p. 234 \
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was includéh in Annex E, in order to dete%mine the mini-
mum quhllficat1ons necessary for obtalnlnq cqrtlfxcates
and llcggses as pilots and navlgatoxs.973 \Artlcle 12 of

"the Convention brovided the following: ',w

v . =

\ S : |

“The Commanding Officer, pilots, iengln-

eers and other members of the operat- Y
ing crew shall, in accordance with the
conitions laid down in Annex E, |be - \
provided with certificates of compe-~

tency and licenses igsued or rendered
vﬂud\iy the state whose nationality

the aivrcraft possesses.” 974 o :
; ! _

\ [ .
The Pan erican Convention also }eferred to the.

certificates of Jcompetency of the Commander, pilots, engin-
eers and crew in? ‘Articles 10c) and 13. ‘Article 1l0c) in-
cluded the certlficates as the documents that had to be
carried in every airqraft, and Article 13 referred to the
quallficatlons of the\crews, and regulated in detail what
the Paris Tonventien did in its Annex E. One observable
difference is that while the Havana Convention only asks
for one docament for each member of the crew, the Parls,
'Conventlon demanded two‘975 .

The experience\of the Paris ConVentlon lead the
drsfters of the Chicago fonvention, to put into the text

’ ~only the fundamental rulésh while Annex 1 to the Conven-

tion, "Personnel Liéenéing"h was to regulate in detail the

¥ -
. } . .
g T

- LY

-

1 . 0

973 goliman, Law of ‘the Air, (1927), p.,155. .
974 Roper, ConventiOn Internationale, (1930), pu'138.
975 '

Warner, "Convention for Air Navigatioq : 3 ALR, (1932) ;
o p255
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¢
subject.976
The term licensing has the same meaning as the
terms "certificates of competency!, "license"” or "certi-

ficate" used in the Chicago Convention.977

Chicago establishes that those aircraft engaged
in international navigation must carry on board the "ap- s
propriate licenses for each member of the crew",978 and

it also decrees as a fundamental principle979 that,

"the pilot of every aircraft and the
other members of the operating crew of
every aircraft engaged in internation-

al navigation shall be provided with
certificates of competency and licenses
issued or rendered valid by the state

in which the aircraft is registered.” 980

4

A

Article 33 of Chicago refers to the recognition’
of certificates of competency and licenses by other con-
tracting states, other than the sfate issuing the certi= '

ficates, provided that the requirements demanded are equal ; : ¢

£

976 Standards and Recommendeg/%ractxces were flrst adopt- !

ed by the ICAO Coundil in 1948, and desighated

as Annex 1 to the CGdonvention. These Standards
and Recommended Practices were based on recom-
mendations of the Personnel Licensing Division
at its Second Session (January, 1947), relating
to the licensing of flight crew members and .also
of key personnel responsible for providing and
maintaining air navigation services. Annex 1,
"Personnel Licensing", 6th Edition (April, 1943),

p. 5.
977 . : y .
Le Goff, Droit Aerien, (1954), p. 311. . ,
78  Chidago'Convention, (1944), Article 29c). |
979

See, Chicago Convention (1944), Article 3?.

- : ° \.n
980 3Sa:.nt': Alary, Droit Aerien, (1955), p. }06. T

- " . T S P -
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981

The certificate. of competency ad a require-

ment among the aircraft documentation is mentioned by the
laws of Argentina, Cuba, Chile, Dominican Republic, El

Salvador, Honduras, Mexico, Nicaragua, Panama, Paraguay

and Peru.

provides:

states:

982

Article 12 of Chile's Air Navigation Decree

"The Commander, pilots, mechanics, and
other crew members on board an aircraft
must hold aptitude certificates and
licenses granted under conditions fixed
by the state which originally issued the
license to be validated." 983

Al
¢

Article 19 of Argéntina's Aeronautical Code.

"Persons that carry out aeronautical
functions on board foreign aircraft must
have, for the exercise of the functionsg,
competency certificates accepted by

the Argentinian aeronautical authority

1

981
982

983

Shawcross and Beaumont, Air Law, (1966), p. 224,
Aeronautical Code, Article 19 (Argentina, 1967);

o

Regulation on Civil Aviation, Article 17 (Cuba,

1928%; Air Navigation Decree, Artidle 12 (Chile,

1931); civil Aviation Law, Article 27 (Dominican
Republic, 1969); Law on Civil Aviation, Article
57 (El Salvador, 1955); Civil Aviation Law,,
Article 40 (Honduras, 19509 ; Book Four, Law of
General Means of Communications, Article 323,
No. 3 (Mexico, 1950); Civil Aviation Code, Arti-
cle 35 (Nicaragua, 1956); Regulation on Civil
Aviation, Article 59 (Panama, 1963), Aeronauti-
cal Code, Article 20 (Paraguay, 195%7); Civil
Aeronautics Law, Article 12 (Pefru, 1965).

Hamilton, Derecho Aéreo, (1960), p. 220.
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’

or issued according to international
agreements in which the Nation is a ‘
contracting party." 984

Accordiné to Article 19f) of the Paris Conven-
tion, Log Books should be carried by every aircraft en-
gaged in international.navigation.985 Annex C to the
Convention determined that the following Log Books should
be found in the aircraft:

a) Journey log;
b) Aircraft log;
c) Engine log;

d) Signal 1og.986

Section I of Annex C stated that the Journey Log Book had

- to be kept in every aircraft and had to contain the ‘fol-

lowing particulars:

"a) Category to which the gircraft belongs;
its nationality and registration marks;
the .full name, nationality and residence’
of the owner; name of maker and the carry-
ing capacity of the aircraft;

b) In addition for each journey:

I- The names, nationality and residence
of the pilot and of each of the members
of the crew;

11- The place, date, and hour of departure,
the route followed, and all incidents en
route, including landings." 987

Al

o«

. 984 Lena Paz, Codigo Aeroﬁahtico, (1971), p. Si.

+ 985 Gay de Montella, Derecho Aeronautico, (1950). p. 185.
986 ,01lman, Law of the Air, (1927), p. 148. ‘
987

Wingfield and Sparkes, Law in Relation to Aircraft,
(1928) , p..94. ..

! 4
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The Log Books wer4 also mentioned by the Madrid

Convention of 1926 and the Panamerican Convention.988

The importance of the Journey Log Book is based
on the fact that the aircraft is an element related to
very important interests. These interests cah be affect-
ed by acts which take place in relation to the aircraft
or which occur on board the aircraft. It is therefore
absolutely essential for the aircraft to have documenta-

tion of its legal situation, as well as the legal situa-
tion ' of persons charged with performing certain acts on
board. Thus anyone who .has the {nterest or the need“of
kriowledge aboutﬂoccurrences on board, can see, the.infor-
mation on the Journey Log Book, Of course, both private,
.and phbllc interests will be considered among the informa-

tion recorded.989 _ .

The importance the Log Book has been assessed
at Chicago, and in addition to the provisions of Article
294d), Article 34 regulates Jeurney Log Booksggo, by stat-
ing that they,

t
-~

288 Havana Convention, Article 10f). Meyer, Compendio
de Derecho Aeronautico, (1947), p. 232.

989 Videla.Escalada, 2 Derecho Aeronautico, (1969),
p. 536; Shawcross and Beaumont Air ‘Law, (1966),
p. 222.. . .

990

Resolution A10 36 of the Tenth Session of the Assem—
bly (1956) stated that the General Declaration
" when. prepared so as to contain all the informa-
“tion required by®Article 34 of Chicago with res-.
, “pect to the Journey-Log Book, may be ~consider-’
. ed by Contracting States to be an acceptable
Ly form of Journey Log Bovk. ' ICAO, Doc. 8900, Rep-
-’ , ertory-Guidde to the Convention on’ International
«Civil Aviation, :(1971), Article 34-3.
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A K .
"...shall be maintained in respect of .
every aircraft engaged in internation-
al navigation..."

H A

and. in, . ,

¢

"...which shall be entered particulars

of the'aircraft, its crew and of each
journey, in such. form as may be pres- -
cribed from time to time pursuant to

this Convention." 991

The Log Book is a record of relevant occurrences
on board an aircraft during a flight, especially regarding
passengers, and crew; such as births, deaths, crimes or
other unlawful acts agaipst civil aviation, disciplinary
‘measures taken by the Aircraft Commander. The facts anno-
tated in the Log Book do not have an official purpose,
they only fufill a role as a means of proéf.992 The _Log
Book links the Aircraft Commander, as a public official or
representative of the authority, and those acts happening
during a flight. <

As proof of occurrences during navigation Log
Books must be well guarded by the persons to whom they’ are
confided. It has been said that the éntries on the book
assume the value of public acts, and that they certify and
are an evidence,levep though they can be attacked by the
allegation of falsehood with respect to the public petfor-
mance of aircraft commanders. Those entries that reflect

[}

991 Matte, Droit Aerien-Aeronautique, (1964) , p. 194.

%?2 Bravo Navarro, El Comandante de\AeronayéeCondicion ¥
régimen Juridico, Instituto Franclsco de Vitoria,
(Madrid: 1966), p. 22; Kamminga, T reraft
Commander in Commercial Air Transportation, Mar-
- tinus NIjhoff, (The Hague: 1953), p. 19. :
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the private interest only have the value given by the law
of the nationality of ‘the aircraft, or those of 'the "lex

fori". 993

Dr. Matte, on this matter, opines that-the
aircraft commander should record or draw up the necessary
certificates and summon witnesses to sign the papers when
necessary. The documents should bé of a probative nature
and should serve to facilltate legal registration after

lnndinc or %o unni-t th- establishment of legal zights by
judicial or administrative courts of law.

ICAO on the‘Subject of the Log Book has deter-
tha Aed certain rules in Annex 6, by providing that the air-
craft commander is responsible .for keeping the Journey
Log Book and the declarations he makes thereln, up to

date.9?5 h

Annex 6 of ICAO recommends also that the Journey -
Log Book should have the follbwing items:

I - Aeroplane natlonalxty and rpglstratlon,
IT - Date; . CN
"III - Names of Crew members,
IV - Duty assignments of Crew members;
V - Place of departure;
- VI - Place of arrival; ' -
VII - Time of departure;

993

Gay de Moﬁtella, Derecho Aeronautico, -(1950), p. 323-
3240 N
994 Matte, The Intérnational Legal Status the Aircraft
Commander, Carlswell Company, (Toronto: 1975),
P S
995

Annex 6, “Operatlon of Aircraft“, Part I, Internation-:,
al Commercial Air Transport, Second»EdL&ion of
Part I (September 1970), para. 4.5.5.
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}

VIII Time of arrival;
IX - Hours of flight;
X - Nature of flight;

XI ~ Incidents, observaf&onsh if any;
. XII 996

Signature of person in charge.

In Latin America the laws of-Argentina, Cuba;
Chile, Ecuador, El Salvador, Honduras, Nicardgua, and Peru997‘

generally require that the aircraft have the Log, K Book on
board.

Ecuador's Law of Air Traffic, in Article 13

" gtates:

ul

"In order.to fly, all private aircraft
must have the board documents pres- v
cribed by the regulations." 998

\

The laws of Bolivia, Dominican Republic, Guate-

296 Annex 6, "Operation of Aircraft", Part I, Interna- j

‘tional Commercial Air Transport, Second Edition
of Part I (Septémber, 1970), para 11l.4.1. ’

o 997  peronautical Code, Article 10 (Argentina, 1967);
Regulation on Civil Aviation, Article 31 (Cuba,
1928); Air Navigation Decree, Articles 17-18
(Chile, 1931); Law of Air Traffic, Article 13
(Ecuador, 1960); Law on Civil Aviation, Axticle
57 (El salvador, 1955); Civil Aviation Law, ;
Article 40 (Honduras, 1950); Civil Aviation %

X Code, Article 35 (Nicaragua, 1956); Civil Aero- 5

g%ﬂ , nautics Law, Article 12 (Peru, 1965).

S5 998 Carrera, Derecho Aeronautico, (1958), p. 127.

o
IS
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) .
mala, Panama, Paraguay and Venezue1a999 require definit-
ely a Log Book or "aircraft book".1000 o
‘ // .
Article 32 of Guatemala's Civil Aviation Law
provides that every aircraft engaged in national or inter-
- national flight must carry the following documents on
, board:
"- - e
c) A flight plan; .

d) An Engine lLog Book;
e) An Aircraft Log Book."

Article 53-of Guatemala's Civil Aviation Law states that

when the aircgraft mentioned in Article 32 are "engaged in

the transportation of passengers, merchandise or mail, they

must carry", in addition to the already mentioned docu- o '
ments, apermit, a passenger manifest, a cargo manifest and

a crew llSt.lOOl

999 Venezuela's Civil Aviation Law mentions in its

Article 28, the "libro de bitacora" and it seems
to be a mistake. The "libro de bitacora" is a
technical b®k of navigation course. All the
activities which take place on board should be
registered in the "Log Book" ("Diario de Nave-
gacion"), carried by the aircraft commander, but
which is not mentioned in the law. Obviously
there is a confusion in wording. Delascio,
"Comentarios referentes a la posible revision
de la ley de aviacion civil vigente", 4 Revista
. Sovedae, (1971), p. 155.

1000 Alr Service Decree, Articles 3 & 11 (Bolivia, 1930);
Civil Aviation Law, Articles 32-34 (Guatemala,
« 1948); Regulation on Civil Aviation, Articles
. 60 (Panama, -1963)) Aeronautical Code, Articles .
20 & 76 (Paraquay, 1957); Civil Aviation Law,
Article 27 (Dominican Republic, 1969); Civil L
Aviation Law, Article 28 (Venezuela, 1955).

(2 1001

aJuarez, Derecho Aéreo Guatemalteco, (1957),'p. 83.
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Panama's Regulatioh on Civil Aviation, Article
60, in a very detailed manner provides:

l -

"In addition to listing the marks of -

nationality and registration and the e
- name of the owner, the flight log of T

an aircraft must indicate for each

flight: the date, nature of the

flight (private, aerial services, .

scheduled or non-scheduled air trans-

portation), the names of the crew,

the place and hour of departure,

the place and hour of arrival, any ‘ '

incidents or observations, the sig- 'T\\

nature of the chief pilot, and where .

pertinent, the wvisas of the’ competent -

authorities."

I

[ 4 \ 3 - - 3 3 _ N
Paragraph 2 of Article 60 adds: : : .

"The Chief pilot "shall be responsible
for entering these facta in the flight _ .
10g s . . > o !

L
-

Paraguay's Aeronautical, Code, Article 76 states:
"The Commander of an aircraft shall \ ,
record in the log book the marriages,
births and deaths occuring during the .

. trip, and shall send a certified copy .. oo
of said entries to the competent auth- )
orities..." 1002 ~ T

L 4

4 There is an additipnal requiremept in the laws
of Chile, Ecuador and El Salvador.l%03 They provide that

the books must be Kept for ﬁfperiod of time, not less than

- »

o 1002 . C s
' . Tolle, Air Law in Latin America, ( 60), p. 222. .

",a [ » ;\' . ) . .
1803 5ir NavigationDecree, Article 18 (chile, 1931); Law

5; (;3 of Air Traffic, Article 13 (Ecuador, 1960); Law, - .
& Co iation, Article<70 (El Salvador, v

PEel

<

¥,

Z
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two years.

Articf% 18 of Chile's Air Navigation Decree

¢

states: .

- "Log Books must be preserved for
two years, computed from the date
of the last entry vgrified therein." 1004

Article 70 of El Salvador's Law on Civil Avia-
tion entitled "Preserving Books" states:
. g

) "Air transport enterprises must keep

the books relating to operations of '
their aircraft at the disposal of the .
Department of Aviation of the Ministry - »

- of Defense for a term of two years
from the last entry or annotation made . ‘
therein." -

P
o ' ’ /
"

- ul\f Article 29f) of the Chicago Convention requires
that aircraft ‘carrying péssengers must have a list of .
their names and places of embarkation and destination. A

& general declaration which has to be completed by air ¢

transport operators in order to meet public'duthorities

requirements is prescribed by Annex 9 to theé Chigcago Con-
1005 :

-

vention, "Facilitation'.

The list of passengers is required for reasong
related to police motives, as well as identification pur-
X ' poses in case of an accident, by the laws of Chile, Dom-
. ¢+ inican RepuBfiq, Fl Salvador, Gd%temala, Honduras, Nicar- !!
o agua,,Pahaﬁa‘and Paraguay. The invoice and manifest of
L , cargo—is also demanded by the abévementioned countries for

L ;w . , R Yo ' ’i.‘;jf

1004 . ‘ U

R Hamilton, Derecho ASreo, (1960), p. 21l. _
Oy 1005. ghawcross & Beaumont,  Air Law, (1966), p. 223.°

- t
. , \
%
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custom inspection purposes.1006 . »

Article 20 of Paraguay's Aeronautical Code is
a godd egamﬁle, becauge all the states aforementioned,'
follow an identical system. Clauses f)'énd g) provide
that if the aircraft, "carries passengers, a list of

"their names, indicating points of departure and desti-

nation" will be needed, and also "if it carries freight,
a manifest and detailed declarations as to the cargo." n1007

We shall briefly review otﬁer requirements
by certain states which are not considered by the maj-
oritszf Latin American laws:

1) Health Permit: Required for International operations

bf Chile,1008 El Salvador, Honduras and Nicaragua.1009

2) Mail Manual: Mentioned by the laws of Honduras, El

’.N

1006 iy Navigation Decree, Article 17 (Chile, 1931);

- Civil Aviation Law, Article 27. (Dominican Re- ’
public, 1969); Law on Civil Aviation, Article
57 (Bl Salvador, 1955); Civil Aviation; Law, ‘
Article 33 (Guatemala, 1948); Civil Aviation
Law, Article 40 (Honduras, 1950); Civil Avia-
tion Code, Article 35 (Nicaragua, 1956); Regu-
lation on Civil Aviation, Article 59 (Panama,

’ 1963).; Aeronautical Code, Article 20 (Paraguay,
1957)
1007 ' ¢ »
Fuster, Derecho Aeronautico, (1958), p. 140.
" 1008

Chile's Air Navigation Decree, Article 17 is the
strictest of them all, and provides that "Upon
‘entry into the country airgraft ‘shall carry a
.bill of health viseed by the respective consul
in accordance with the ‘Consular Law in force or.
"to be adopted". Passengers should present the
document® required by health regulations.

1003 Air Navigation Decree, Article 17 (Chile, 1931);

.-Law on Civil Aviation, Article 144 (El1 Salvador,
1955);. Civil Aviation Law, Article 120 (Hondur- .
. as, 1950); Civil Aviation Code, Article 115 -
(Nicaragua, 1956). . .

?
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Salvador and Nicaragua.lo10

3), Clearance and exit permit: mentioned by the laws, of -
Ei\Salvador, ‘Honduras, Nicaragua,1011 and Guatemala.1012
4) Flight plan: mentioned. by Guatemala, Honduras and Nic-

‘aragua.1013 . v

-~

Regargding the flight plan presented by the Air-
craft Commander in the operations office of the departure
. airport is defined by ICAO's Lexicon as:

"Specified information provided to

Air Traffic services units relative
to an intended flight or portion of
a flight of an aircraft." 1014

I
The flight plan is drafted by the Aircraft Commander, who
specifies whether he will use visual qr instrument flight
* rules. The plan is optional for VFR flights, but manda-
tory for IFR flights. The flight plan affirms that the
crew members are gqualified, :the aircraft pbidesses all
necessary equipment and that the aircraft commander agrees’.

to follow the rules therein.»m15 .

t

ot
A

ONE RN AR T .
e s v &

(1010 1pia.
. 101 1pia, ) k

1012 Civil Aviation Law, Article 33 (Guatemala, 1948).

1013 sée, Footnote 1009 and Footnote 1012.
N 1014 . ‘ >
‘o ICAO Lexicon, Doc. 9110, Vol. II, (1974), p. 46.
. ) _See also, Annex 2, Rules of the Air, Chapter 1,
Defintaions. ,
1015

Matte, International Legal Status of the Aircraft
ComMander, (1975), P. 38.

3
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SY/Engine Log Book: Mentioned only by Guatemala s Civil

ﬁviatlon Law.1016 . ; N

B

However we must bear in mind, that all the doc-
uments required or demanded by the states, with the excep-
tion.of those considered by Article 29 of the Chicago

1017 can only be demanded by the states within

their jurisdictionaLzlimits or winh reepept to those air-

“craft in ‘thelr register, according to the rules establish«
.ed by the Chicago Convention.

1018

Section E. Aircraft Inspection
¢ () °
Article 16 of the Chicago Convention determines
that "The appropriate authorities of each of the contracting

states shall have the right...to inepect the certlflcates
n1018

and other documents prescribed by this Convention.
The reasons for an inspectlbn are based on the.

international publlc interest, as well as internal public

order. The 1nspect10n permi ts verlflcatlon, according to

_ the alrworthlness certificate, of the nationality, regis-
. tration and safety of the aircraft as well as the type of .|

merchandise carried on board, the capability of the crew,
control of the paasengers and other details.

-

The right to inspect, search and control is based
on Article 21 of the Paris Convention. The Article refer-
red to the rules for departure, in flight-~time and landing,
Article 21 stated the following: : '

"Upon departure ox landing of an air-

craft, the authorities of the country
shall have, in all cases, the right to

1016 Civil Av1ation Law, Article 32 (Guatemala, 1948).

1017 The" documents required by the Chicago Conventlon
’ (1944) in Article 29, are compulsory for every
aircraft of a contractxng state engaged in |
international nav1gation.

Al

1018

Cheng, International Rir Transport,“(1962), p. 128,
’ ' l e
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vigit the ‘aircrakt and verify all the .
'documents with which it must be prov-
‘ided." 1019
1020° can be exercised - dur~

The 1nspection right

ing any stop in the territory of a contfacting state. .
An aircraft can, in certain qualified cases be obliged to

land for search and inspection.

1021
L2

The right of inspecting %he aircraft is recog-

. nized explicitly by the laws of Argentina, Bolivia,
Brazil, Costa Rﬁfi})Colombia, Chile, Guatemala, Peru and

1022

Uruguay... ;

. ' \ s
-Article 13 of Bolivia's Air Service decree states:

. "On International flights (national or for-
eign), at leaving or entering the coun-
try, the customs, health, police, or mil-
itary authorities, as applicable, shall
in all cases, inspect aircraft inside
and outside and ascertain compliance with,
applicable provisions." -

{

1019
1020

1021

11022,

Zollman, Law of the Air, (1927), p. 139.

No especific decision relating to seargch of air-
craft has been taken by any organ of ICAO,
Annex 9 (Facilitation) para 2.2, states in gen-
eral’ terms: "Contracting states shall make pro-
vision whereby procedures for the clearance of
,aircraft will be applied and carried out in such
a manner as,6 to retain the advantage of speed in- -
herent 1Q\air transport."

An interesting feature of the right each contract-
ing state has tp inspect and search aircraft of -
the other contracting stdtes on landing or dep-
arture, is that the appropriate authorities

” shall do so "without unreasonable deldy". <Cheng,
International Air Transport, (1962), p. 166.

Aeronautical Code, Article-13 (Bolivia, 1930); Air
Cdde, Article 77 (Brazil, 1966); Law on Civil
Av1ation, Articles 39, 40 &-57 (Costa Rica, 1949);
Law on Civil Aviathgh Article 84 (Colombia,
1938); Air Navigation Decree, Article 40 (Chile,
1931); Civil Aviation Law, Article 5 (Guatemala,

»1948); .Civil Aeronautics Law, Article 10 (Peru,
1965) ; Code of Aeronautical Law, ‘Article 32
(Uruguay, 1942).

,&1
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The Chilean Air Navigation Decree, in its Arti-~

cle 40 provides: e

"The aviation authorities may under-

take all types of investigation before

take~-off, landing and during the stay »
at the airport concerning aircraft,

their crews, goods, and persons pres-

ent or shipped." 1023

Article 77 of Brazil's Air Code states that it
grants to the Aeronautical Authority the control over atl

activities involved with air services.lo24 ‘ -

The inspection right is followed by Latin Ameri-
can laws in order to assure that rules are not violated,
such as those that prohibit the aircraft from having photo-
graphic instruments or similar devices with potential use
in espionage. This prohibitionq}s regulatéd by the laws
of Bolivia, Brazil, Cuba, Chile, Dominican Republic,

Honduras, Nicaragua, Peru, Uruguay and Venezuela.1025

5o

Cuba's Regulation on Civil Aviatipn, Article 30

states:

b

1023 Hamilton, Derecho A&reo, (1960), p. 238.

1024 yalle, codigo Brasileiro do Ar, (1967), p. 129.

1025 Air Service Decree,’ Article 12 (Bolivia, 1930);

Air Code, Article 68 (Brazil, 1966); Regulation
on Civil Aviation, Article 30 (Cuba, 1928); Air
Navigation Decree, Artlcle 28 (Chile, 1931);:
Civil Aviation Law, Article 49 (Dominican Repu-
blic, 1969); Civil Aviation Law, Article 46 (Hon-
duras, 1950); Civil Aviation Code, Article

41 (Nicaragua, 1956); Civil Aeromautics Law,
Article 13 (Peru, 1965); Code of Aeronautical
Law, Article 69 (Uruguay, 1942): Civil Avia-
tion' Law, Article 12 (Venezuela, 1955).

b o
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‘n’

"No aircraft of any nationality, may

carry photographic or topographic ap-
paratus or instruments for its use without
especial permission from the Ministry

of National Defense.”

There are other reasons for which a state may
ingspect the aircraft:
1) Safety purposes prohibit the transport of arms, am-
munition, explosives, inflammable material on board com-
mercial aircraft.1026 This is regulated by the lagf of
Argentina, Byazil, Colombia, Cuba, Chile, Dominican Repub-
lic, Ecuador, El1 Salvador, Guatemala, Honduras, Mexico,
Nicaragua, Panama, Paraguay, Peru, Uruguay and Veneznel%927

Article 68 of Uruguay's Code of Aeronautical

Law provides:

1026 Hyzer, "Pan American Air Regulation", 4 JALC,

(1933), p. 531.
1027 Aeronautical Code, Article 9 (Argentina, 1967);
Air Code, Article 68 (Brazil, 1966); Law on
Civil Aviation, Article 83 (Colombia, 1938);
Regulation on €Civil Aviation, Article 36
(Cuba, 1928); Air Navigation Decree, Article
28 (Chile, 1931); Civil Aviation Law, Article
51 (Dominican Republic, 1969); Law of Air
Traffic, Article 16 (Ecuador, 1960); Law on
Civil Aviation, Article 74 (El1 Salvador, 1955);
Civil Aviation Law, Article 65 (Guatemila,
1948); Civil Aviation Law, Article 57 (Honduras,
1950); Law of General Means of .Communications,
Article 324 (Mexicd, 1950); Civil Aviation Code,
Article 52 (Nicaragua, 1956); Regulation on
Civil Aviation, Article 66 (Panama, 1963); Aero-
nautical Code, Article 41 (Paraguay, 1957);
Civil Aeronautics Law, Article 57 (Peru, 1965);
Code of Reronautical Law, Article 68 (Uruguay,
1942); Civil Aviation Law, Article 13 (Vene-
zuela, 1955).
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"It is prohibited for private aircraft

to transport carrier pigeons, explo-

sives, arms, munitions of war, and

generally any war material." 1028 ,

i

.2) In order to avoid the traffic of prohibited drugs,

narcotics, or any other similar elements, the state may
inspect the aircraft at will. This is requlated by the °

laws of Colombia, Cuba, El Salvador, Honduras, Nlcaragua

andrPanama.1029

Article 72 of El Salvador's law on Civil Avia-

tion provides:

"The international transportation by
ailr of-articles which are not in free
commerce under treaties or conventions
signed and ratified by the Government
of El Salvador in accordance with the
Constitution shall be prohibited."

3) For safety precautioné and for conformity with health
and sanitaty provisions, it is forbidden to carxry people
in a state of intoxication, people suffering from the ef-
fects of drugs, bodies of dead people, people suffering

from @ontaglous diseases or mental cases. Some of these

\

1028 ]%olle,"Dlrélto Aeronautico no Uruguay", 3 Boletin

ITA, (1960), p. 30.
1029 1.y on Civil Aviation, Article 83 (Colombia, 1938);
- Regulation on Civil Aviation, Article 36 (Cuba,~
1928); Law on Civil Aviation, Article 72 (E1
Salvador, 1955); Civil Aviation Law, Article
55 (Honduras, 1950); Civil Aviation Code, Arti-
. cle 51 (Nicaragua, 1956); Regulation on Civil
Aviation, Article 66 (Panama, 1963).
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cases reduire a permit, while others are not allowed at
all. This rule is followed by the laws of El Salvador, -

Guatemala, Honduras, Dominican Republic, Mexico, Panama,
1030

*

! Peru and Venezuela.

- _ Honduras' Civil Aviation Law provides in Arti-
cle 56: .

o . "xircraft for public transportation may

’ not transport persons in an intoxicated
state or under the effect of narcotics.
The transportatlon of corpses or of
mental patients or of persons suffering v
from a contagious disease may only be

o ‘ made with the permission of the health

authorities." 1031

- All the above mentioned cases are prohibitions,
, requiring permits in order to be overturned; furthermore,
G ' exceptlonal cases need to be\ 1nspe%ted by the competent

.

authorities. i . .

1

! ‘
a
. —

Civil Aviation Law, Article 65 (Guatemala, :
©1948); civil Aviation Law, Article 56 (Honduras,
! 1950); Civil Aviation Law, Articles 51 & 52
(Dominican Republic, 1969); Law of General. Means
of Communications, Article 324 (Mexico, 1950);
Regulation on Civil Aviation, Artdicle 66 (Pan~ '
. ‘ ama, 1963); Civil Aeronautics Law, Article 57
(Peru, 1965); Civil Aviation Law, ArticIe 12 .
'(Venezuela,  1955). ’

'103; Tolle, "Direito Aeronautico no/éonduras", 5 Boletin
ITA, (1962), p- 5. .

1030 iaw on Civil Aviation, Article 73 (E1 Salvador, 1955);
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CONCLUSIONS

a <

Section A - Geperalities

- ’ Thi/s work has dealt with two major areas regu-
lated by Govérnmental Aviation laws in the Lati erican
states: Air /[Navigation Facilities and Aircraft. We have
compared the provisions of the Chicago Convention with

Latin A@er cah legislation. Certain aspects of the legis-

lative texts lead to a better undeystanding of the reqéuna

underlying each state's regulatidons and to important con-

clusions useful for further development of Air Law in
Latin America. Our purpose is to study the following
aspecté in order to make a eritical examination.

1) Legislative unity.
GJ 2) Principal legislative differences.
3) Omission of certain types ofilggislation.
4) Central American legisla%ive communion. .
'5) State intervention in air navigation facili-
ties’gnd aircraft regulation. |

. 1) Legislative unity.

‘ ' ' The first similarity considered by Latin Ameri-
V can legisﬁakgon is the basis for the distinction between
public and prlvate aerodromes. Another topic considergd
is the authorlzatlon requirament, an indispensa
necessary condition for opening and operating aerodroifes.
In our estimation, this requirement is justified, sipce
the aerodrome seems to be the ﬁost suitable place for the
State to exercise aircraft control and the corresponding
inspection. '
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‘ Legislation in almost every Latin American tate
deals with state control of all the insuallatlons used/ in
aid of air navigation. It is also recognized that
State has the right to determine the taxes and all bther

collections paid by users of air navigation facilities.

, Unanimously Latin American leéislation accepts
the principle by which aircraft have a nationality,
according to the Chicago Convention. The nationality
principle leads to the rule that aircraft have only one
registration. A related matter considered in the leéigv
lative texts is the obligation of aircraft to have external
and visible markings, denoting nationality, registraéion

and individualization of aircraft.

The classification of airé¢raft into private and
public found in Latin American legislation, also has a
common base. Laws generally refer to public aircraft,
defining and classifying them; consequently, those not’
mentioned in th€ classification are considered prlvate
aircraft. The only exception is the Cuban Law, which glves

a definition of prlvate aircraft.

&

In our study, aircraft registration was consid-
ered only as it relates to pﬁblic laws, with no research
conducted in the field of private law. From the study
we conclude that the most important effect of registration
is the public law, found in the legislation of all Latin
American states, governing the _ admission of an aircraft
to air traffic in the airspace. '

2) Principal legislative differencés. y
The first major difference noted in the state's

v

. legislation occurs in the legal-definition of aerodrome.

Depending upon the criteria followed by the legislative

° o . /
'
1
B

l

1
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text - technical, functional or legislative - the defini-
tion has different characteristic¢s. The last two criteria
seem to be more frequently used and more practical at this

time.

The aerodrome classification, whether they are
classified as puﬁlic or private, also follows a double
tendency, taking into consideration the ownership or the
use the airfield has.

Another important difference is found in the

~definition of the term airport. Many texts do not have

any definition.at all; others define the term in varying
forms. For example, some laws refer to the airport's
installations as a factor in qualifying it as an’ interna-
tional airport. Argentina requires not only installations
but also a certain traffic intensity in order to justify
the designation of international airport.

» Management systems of aerodromes also vary.

Three have been discussed: a government monopoly manage-

ment, a liberal system in which the State assumes no res-
ponsibility, and an eclectic system under. which thg\ﬁtate
manages only the public aerodromes that it owns.

Significant differences can be noted too in the
lééislative approach'to the liens imposed upon the land
located in the vicinity of the aerodrome. There are two
tendencies: to consider such liens as limitations or res-
trictions on the property or to return to the traditional
concept of servitude. Differences are also seen in the
areas or zones to which the servitudes of no construction
and suppression of obstacles apply. Some texts contain
mathematical criteria for ;eggl settlement of such areas;

.Fther texts dictate the management of it in other internal

t
Y
.
§
-

-~




-325~

regulations. The method of management determines greater
or lesser flexibility or adaptability of servitude. A

The definitions of aircraft in Latin America
are conceptual; but they fall into three categories: far-
.reaching or wide, intermediate and restricted. Also im-
portant is the difference in criteria applied Eg/grant an
aircraft nationality. A great majority of the laws use
eclectic criteria, the nationality being regulated through
an objective fact, which is the registration in a deter-
mined state that accords it only to its own nationals.
Other legal texts apply eclectic criteria with modifica-
tions by .allowing the state to grant a registration to
aircraft to any person domiciled in that state. Still
other texts will grant registration to foreigners éomiciled
in the State but will prohibit such registration to air-
‘}, e craft used for public transport.

. Thosehtexts hhich apply eclectic criteria to
grant nationaliéy to an aircraft use one of two modali-~ .

' ties: the first gréup demands the nationality as a require-

ment in order "to acquire the ownership of the aircraft”;

the second group will require it as a condition preceding
v registration of the aircraft. From this difference in

Latin American legislation emerge interesting problems.

In practice, application of the first criterion causes an

incapacity when deciding ownership of property. . Applica-

tion of the second implies the possibility of acquiring )
A property which cannot be used if it does not meet all the
¢ ' nationality requirements at the time of registration,
FLu . * since without this procedure the aireraft cannot be admit- ,
ted to air navigation. . -
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The distinction between pubiic and private
aircraft is yet another area of differences. Some texts
apply a subjective criterion (the nature of the owner),
which due to the range of the State's commercial activi-
ties, is imprecise. gyher laws establish a functional

" criterion (a public aircraft is one used for a public

service); these are more precise because the definition
of "public service" in administrative law has a fixed

SCO%G . -

With regard to required documents on boérd
the aircraft, Latin American laws omit some and demand
others which are not ‘recognized internationally. Certi-
ficates of registration and airworthiness are, however

required.

3) Omissions in Latin American legislation.

Latin American legislation lacks definitions of
air navigation facili¥ties and ground organization with
the exceptions of the Air Code of Brazil, containing enu-
merative definitions, and Costa Rica's law on Civil Avia-

tion)

Aside from the laws of Mexico and Venezuela,
Latin American laws have not established the« principle
of compulsory use of air navigatijon facilities services.
It would be advisable to apply this principle to some
air navigation aids. It could apply, for example, to the
obligation to fly with instruments.

No Latin American legislation has yet solved
those cases which require regisiration on a non-national
basis, such as those for international operating agencies,
which could follow ICAO's Council resolutions on the
matter. Argentinian law accepts the registration of an

" aircraft of international operating agencies, on a pro-
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) , | ”
visional basis, consgidering them in the same gategory of

¥

public aiﬁfraft.

4) Central American legislative Communion.

’ Two\interesting rules indicate that generally
-the same approach is used by Central American texts when
regulating Air Law. The first is the exclusive regulation
of civil aerodromes, through which emerges indirect recog-
nition of the distinction between civil and military aero-
dromes, excluding théﬁmilitary oneé from this legal regime.

The proelix regulation of certain prohibitions,
which are related to the State's right to conduct a total
inspection, is also governed by Central American laws
when they prohibit_air transportation of sick persons with
contagious diseases, drunkards or narcotics.

5) State Intervention in Air Navigation Facilities and
G Aircraft.

-

The state's intervention has been constantly
acknolwedged in aur work and can be explained by the fact .,
that airspace is considered to be under public or national
dominion. Consequently the net worth, which is the use
of the airspace must be administrated by the State.

ﬁgtional security and economic considerations
determine the intervention of the State in the infrastruc- ’
ture of air "navigation facilities. The State will be the
administrator of the facilities and, in some legislation,
of the aerodromes as well. '

‘The state also intervenes in the aircraft regis-
‘ter, which determines identification and nationality, and
in ensuring the airworthiness of aircraft. The State
checks fulfiilment of the fequiremenbs setting "legal cap-
ability" for'flight, such as certificates, documentation

.
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on" board, crew certification and the like. Related to »
xhese°rights of intervention is the State's power to

conduct integral inspection of aircraft.

Section B - Particular conclusions ,

1) Air Navigation Facilities. -
ese facilities share with the airspace the
where the aeronautical activity takes place.

" environme
The existenye of an infraestrucpure,'with its installa-
tions and serXices, (physical and non-physical elements
respectively) imposes certain conditions upon air naviga-

“tion. Ground organization limits air operations. The
flight itself is subject to téght air transit rules and

to directives of those gerviéés which.control air transit .

o rules.
t is also possible to conclude that the taxes
imposed upin property in the vicinlty of aerodromes, as

' well as otzfr property limitations, constitute legal ana

personal servitudes. Since the airspace is publit~ prop—
" erty, it is the State‘that exercises these servitudes _
and that represents the collective interest of society
over the airspace. ' ' ‘

o "2) Aircraft.

We think that the theory of "unit of legal pro-
perty” can be useful when establlsHing mortgages over the
. aircraft. In this way there is a‘delimitation of the con- ‘ ‘fﬁ
fit ‘ tent of what will be pledged, sold or mortgaged in rela-
tion to the essential parts, non-essential parts and
appurtenances, accorc“iing to the criteria used by the law.
e ° X :
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legally the aircraft is a registrable movable.
The dttributes of mobility and nationality - in addition
to the fact that it is a property which can be mortgaged -
put the aircraft in a situation permitting registration.
Registration of aircraft should not result in total or

complete assimilation of the aircraft info the immovabie

category. An exception is Peruvian legislation, where

4

this assimilation does happen.

Aircraft nationality is recoqgiéed by all Latin
American legislation as an essential attribute of air- )
craft. Some Space Law specialists are critical, suggest-
ing that nationality be replaced by concepts such as.
#jurisdiction", "control“, and "property". These concepts
should, however, be disregarded for the time being.

Registration is considered to be the precedent-

of nationality. 1In addition, registration is a basic .

requirement for the aircraft's use in aviation activity.
An unregistered aircraft has no legal value and cannot be
mortgaged. In such a éonditibn,‘it i® not an object reg-
ulated B&‘Aié Law. )

The suitability of an aircraft for flight must
be understood as a combinqtibn of technical and legal
requirements. The aircraft can be taken out of serGicei”‘
if it does not meet these requirements. The state is en=
trusted with the supervision and inspection of the air-
craft. The pass8ing of an inspection will mean that the
airworthiness certificates, registration certificate and
all,negessary"dbcument&tion 1s‘in order and on board the

A d
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