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SUMMARY 

On October 1974, tHe Latin Arnerican Civil Avia

tion Commission decidèd to initiate a dotai1ed study of 

th~ Civil Aviation Legislation in the reqion. The [urpose 
" of tbis exercise wâS to unify 'the 1aw relating to âviation 

as a major 1ega1 contribution to t~e a1ready existing tra

ditional and identical 1eg4 systems. 

~ . The doctrinal and :legis1ative analyses in this 

di1s~rtation therefore deal~ with the law pertaining to 

aitcraft and, air navigatio~ facilities in Latin Ame~a, 
a d discusse,s the relationship of these regulations to 

• 1 • 

e Chicago ,Convention and the position of each individual 

tin Ameridan state in relation thereto. Sorne broad 

uggestionslhave béen put _forward on the method arriving 

t unifQrm ~aw in the Latin Arnerican region and the Pfac

icability bf' these solutions in the field of Air Law • 

• ~opefully, the review of the drawbacks and advan-

!tages, of t~é Latin American Civil AViation Législation. .~ 
would cont~ibute to a further, modification of the law in o' 

rthis ~rea to the benefit of the whole reglon. 
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SOMMAIRE 

\. 

En.Octobre 1974, la Commission Latino-am€ri

caine de l'Aviation Civile d~cida ~ntreprenç1re une 

étude d6taill6c de la IGgislation r6gionalc sur l'avia-

tion civile. f, 

Le but de cette :ntrepri~ résidait dans l'uni

fication de la loi relative ~ ~'aviation en vue d'apporter 

une contribution juridique d,imPortance primo~dia1e aux 

syst~mes juridiques traditionnels et s~mi~aires en vi

gueur. 

L'analyse doctrinale et lé~islative dans cette 

th~se porte donc sur.ia loi relative ~px aéronefs ainsi 

qu'aux facilités de navigàtion aérienne en Amérique" 

latine, et envisage le rapport entre ces réglementations 

et la Convention de Chicago, de même que la position de 

chaque Gtat Latino-am~ricain,dans le mime contexte. 
~ 

\ Certaines suggestions ! caractère général ont 

été avancé concernant la méthode qui assure l'unificatjon 

'''du' droit en Amérique latine, ainsi que le caractère 

practique de ces solutions dans le domaine .. du dN)i t a~rien • 
• 

~ Il faut espérer que la révision des f.aiblesses , 
comme des points forts de la législation Latino-améri-. 

caine sur l'aviation civile résultera en U~G am6lioration 

marquée de ce domaine au bénéfice du régime d'ensemble. 
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INTRODUCTION 

~. p~rpose of This WorK 

The question of whether there is unit y or 
, "" . 1 4,. ... r ~ • 

. ~ ~~'Ve-;~fty in Latin J\mcrlcan 1cgislation l110tivùtcd the 

'present work. For Illùny yCd rs I.ù tift AnlîY i c.m. juris ts 

have been discussing which route shoult be followed l.n 

future legiSlation and whèther a Latin American Air Code 

is necessary or note On rnany occasions in our"study we 

will b'e asking ourselves the sarne que~tions, whiçh we 

shall try to answer in the conclusion. 

• The law is a reflection of the social, cultural, 

• 0 

econornic and political conditions within the"state of 

its application. In Latin America we find common tradi-' 

tions, common political and économie problems, and,. most 
, 1 

. important, a common legal background. 

P~haps Latin Amer~ca", more than anywhere else 

in the wor~a, is the ideal location for unification, and 

has th~ great~st·1ike~ihOdd of achieving it. Al~ead~ 
the Central American Repûblics proudly dîsplay a degree 

of unification in' Aviation Law, without precedent in the 
2 Western Hemisphere. 

'l'he geogqlphic~l area of Latin America extcnds 

frorn·.outb of the Rio Grande down to "Tierra del Fuego" 
in the Chile~n/Argentinian Patagonia. This i~ the geo-

l 

2. 

. . 

TOI)e, "PosibLt,idade e conveniencia de un Codigo 
Aeronautico Latinoamericano", Primeras ,Tornadlls 
La"tinoamericanas de Derecha Aeronau'tico, D"e 
Palma, (Buenos Airesf 1960): p. 402. 

.JfI 

A vivid exarnp1e of what can be achieved in the field 
of Civil Aviation through association, at a.re
gional leve!, ia the creation of the Central 
American Inter-Governmental ~orporation of Aero-' 
nautical Communications .. ' The eçmtrdèting states 
are: Costa Rica, El Salvador, Guat6mala, Honduras 
and Nicaragua. "OAS'2 ftStudy of Air 'l'ransport in 
the Ameriéas Il, 'pa:rïAmerican Union, (Washington, 
D.C.: 1964)"p. 265. 

-



ttr ] l 

o 

o 
;',' 

, " 
,. ,'" >" ,. 

,: .: ,_.,..::..,_._--_ .... ,,-----_.:-.. 

~~ 
graPhical scope of our studv. The American countries 

~ -
in this area are t~ose that once formed th0 old Apanish 

and Portuquese Empires. IAatin America comprises South 

America, Central America, Mexico and the Islands of the 
Caribbean. 3 States su ch as Guyana, ;surinam, Haiti, 

Trinidad-Tobago, Grenada, ~amaica and a fa\-I others, are 

exc1uded from the analysis hecause thev do not have 
t!heir roots in the p'eriod of. Iheri'an domination. 

Latin American States' legis1ation and the 
• 4 Chicago Convention (1944) ~ave their sources in the 

Paris Convention (1919) and the5 panamerican Convention 
(1928).6 

The Paris and Havana-Convp.ntions influenced 

most Latin American 1egislation, jsince there Has ,no re
corded 1egislation betore them. -The Paris Convention 

not on1y was the basis foi 1e~is1ation, but it aIse was 
a cupp1ement ta the law. This fact can be acknowledged . 

\Y'ith the Chilean Air Navigation Decroe ~.tIith for~'e of 
? ~ 

1aw (1931), which indicated that in silenc~ of th~ law, 

the Paris Convention would presidé. 7 

3 

4 

5 

6 

7 

Encyclopaedia Britannica, s.v. "Latin America", 
(1968), p. 744. 

Convention on International Civil Aviation, Chicago, 
1944, (hereinafter refer~ed to as Chicago Con
vention) • 

International Convention for the Regulation of. Inter
national Air Navigation"Paris, October 13th, 
1919, '(hereinafter referred to as Paris Con
vention) • 

Panamerican Convention on Commercial Aviation, Havana, 
'February 20th, 1928, (hereinafter referred ta 
as panarnerican Convention or Havana CQnvention). 

Hamilton, "I.e Developrnent du Oroi t Aerien en Àmer ique 
Latina faoe a la Pp1itique des Transports 
Aeriens", 61RGOIP, (1957)" p. 383. ( 

, / 
/ 
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The relation between the Iberic peninsula and 

~atin America ls first notlced with the~signing of the 

lbero American Conventibn on Air Navigation, in Madrid 

on November lst, 1926. 8 Another regionûl effort ~hiCh 
was even more influential in the development of i~

national Air Law, was the Havana Convention, 1928, 
signed by aIl the Arnerican Republics. 9 

The results of Madrid and Havana conventions lO 

were not successful, but th~y are evi~nce of the com
munit y of interests surrounding the Arnerican states. ~ 

The importance of civil air transportation 

was recOgni~ed by the Amer.i:can States 'at an early date. Il 

A Pan Arnerican Aeronautic'Conference, convoked by the , 
Aero-Club of Chile ~nù expressly approveù by the Chi1eqn 

government was held in Santiago in 1916. 12 

8 The Ibero-American Convention of Air. Navigation 
was signeâ in Madrid, November lst, 1926. It 
was the greatest achievement of the Iber-o-Ameri
can Aeronautical Congress. The original text 
was' signed by Spain, Portugal and 19 Latin Ameri
can states. Coeca, "L'unification du Droit 
Aerien en Amerique Latine", 19RFDA'J (1965), 
p. 270. 

g York, "International Air 'Law in the Amel'iOCln Re
publics", 3JALC, (1932), p. 413. 

110 The Havana Convention did manage to be of important 
influence when the amendments ta the 1919 Paris 
Convention were discussed' in 1929. Roper, La 
Convention Aêrienne Internationale du 13 Octobre 
1919, sIrey, (Paris: 1930), p. 108. 

11 Organizacion de Estados Americanos, 2 Air Transport 
, in the Americas (1964), p,. 43 .... 

12 The meeting recommended that the American Republics 
should make their national aviation leglslatiQn 
uniform with a view to the formation of an tnter-· 
national Air Code. Sand, Sousa Freitas and 
Pratt, "~n Historica1 Survey of Intetnational 

,Air Law Before The Second World War l1
, 7 McG!11 

Law Journal, (1960), p. 29. 
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At the Inter-American Te~hnical Aviation 

Conference (Lima, 1937), a·Permanent American Aero-
. ' 

nautic Commission (CAPA) was established. Its dut Y 
was to cod i fy in ternn tiona 1 pnb 1 j c and pri va te il i r 

1~, coordinate and.develop mutual intercals in teèh

nical subjects, and organize and mark inter-American 
air routes. 13 \ n 

The first bi1atera1 agreement signed in 
" Latin AmeJ'ica was one between Argentina an~ Uruguay' in 

1922. 14 iater the agreement was shown to be in accord 

with the principles set forth in the Havana Convention. 

The agreement granted reciprocal rights to both coun-
tries. 15 ~ 

The International Civil Aviation Convention, 

drafted at the Chicago Conference (1944) had the attend

ance of aIl but one of the American States. 16 Many, 

of them decided a~ a Iater date,when drafting their 

air laws and regulations,to fo11pw very closely the 

principles and issues approved at Chicago. 

13 

14 

lS 

16 

Bauza Araujo, "La unificacion legislativa doctrinal 
y juriaprud.naial lb.raamariaana en DorQQho 
Aêreo", Sequndas Journadas Ibero-americanas 
de Derecno Aeronautlco, v dol Espaci~,(Salamancà: 
19~4), p. 15. . 

November 18th, 1922. 

York, "International Air Law", 3JALC (1932}, p. A13. 
\ 

Latin Amerièan states attending the Ch~cago Confer
ènce on International Civil Aviation were: 
Bolivia, Brazil, Chl1e, Colombia, Costa Rica, 
Cuba, Dominican Republic, Ecuado~, El Salvador,' 
Guatemala, ~onduras, Mexico, Nicaragua, Panama, 
Paraguay, Pe~u, Uruguay and Venezuelçr. ,. "The 
only country absent was Argentina. Report of 
the" Chicago Conference 'on International Civil 
Aviation,' NOv.- l-Oeo. 7, 1944. United Nations 
Information Or9anizat,ion, (London: '1,,944), p. 3. 

• 

• 
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Thè~n~~d; 't-~' ide~ and the plans for uhiti

cat~on of Latin America's governrncnt regulation in . . \'. 

~ir I~aw have been under consideration for ffi1ny yeal"s, 

and var ious or gani zations have undcrté:rk'cn the task: 

1) ALALC (Latin American·Assoaiation of Free Trade) 

creaëed a Transport Comnissioni 17 . 

2).OAS (Organization of American States) convened 
. 18 

two meetings of Civil Aviation Governmental expertsi 
3) COCESNA (C~ntral American Corporation of Air 'Navi
qa~ion Services) ha~ bèen in operation since 1961 in 

~ five Central American States with excellent resu1ts;19 

4) Three Civil Aviation Regional Conferences took 
pl_a. bètw •• n 195~ and 1962,21 

5) The CITA (Interamerican Commission of Air Transport) 
21 ,,1 

held thirteen meetings between 1960 and 1969; 
Ei) There have been' Latin, .American Presidents 1 statements 

and aeronautica1 authorities meetings, the mo~t important 
being the one held' in Santiago de Chile in 1~66;22 . 
7) The creation of CLAC;23 which had i'ts first méeting 

in 1974 (Buenos ~ires),24 was the most rccènt effort. 

17 

îe 

19 

2,0 

21 

The Commission is ca11ed "Comision Asesora de 
'rransportè" (CAT). 

~asnin9ton, D.C, (1963) and Santia9?/ de Chile (1964), 

The fo11molin 9 a're the- mamer st1ates 0 f COCESNA: 
Costa Rica, El Salvador, Guatemala, Honduras 
and Nicaragua. 'Litvine,' D,roIt J\~rien, 
B'ruy1ant, Bruxelles (1970J, p. B4. 

CRAC meetings: ~io de Janeiro (1959), Montevideo 
(1960) l 'Bogqta (1962). 

CITA is a private organization with headquarters in 
Buenos Aires. . 

22 'Statements of ~ogota (1966~ and'Punta' deI Este 
(1967) • 

23 

24 

Latin American civil Aviation Commission. 

ICAO, Il LAC AC , Holds First Assembly in J\rgentina ", 
29ICAO Bulletin, (October,' 1974), p. 34. 

, 
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-' Arrevièw of-tne tâtin'Ameriean legiSlation 

indicates several reasons ta b~ie:e in the idea of 
unification, especiùlly wh~n certain conclusions arc 
drawp and analyzed. These conclusions suggest the 
logic and practicality of further deve10ping Air Law 

Regulation in Latin America. 

Sorne of the arguments are the fo11owing: 

1) There is a" lack of Air Codes: Only five Codes exist 

them quite reeent - Brazil in Latin America, most of 
(1966),25 Uruguay (1942), Nicaragua (1956), Paraguay 

(1951) and Argentina (1967). The absence of Cpde~ i 
really a disadvantage~ sinee a Code is a body of la 9 

deEfigned to regulate comp1ete1y the Air La,., field. 

2) Legislations, are very old ",in many 
them having been drafted even before 
vention. 26 The Cuban Civil Aviation Regulatio ~tes 
from 19281 Cni'le's 1\ir Navigation Decree ,o/~ès 
from 1925 (proolaimed in 1931) 1 Bo1ivia has a ,'dkcree 
from 1930 and since 1938 Colombia has had a Ci,vil. 
~viation law. After Chicago, Costa Rica, Guatemala 
and Mexico enacted their legislation which is';' still 

1 ,. " 
in force. During the peridd 1,950-1960 some lJawS re-
pl.c.~ very 01<1 ones. 37 Alter 19dO n'ore lec:J~.latl0n 

25 

26 

27 

Il f 

This Code replaces th~ f~rmer iBraZilian~f ir Code, 
\'Ihich dated from 1938, and which c ran,olo-
9ioa11y was the first Air'Code in he world. 
Cocca, "L'unification du droit Ae"ien", 

'19RF.DA (1965), p. 288. 

Mapelli, "La Codificacioh Aeronautica en~America 
y Europa-, Vol. II, Cuade~node Informacion 
y-Documentacion Aeronautica, (Madria~"1967), 
p. 9. . 

Venezuela~s Civil Aviation Law (1955) replacing 
tlie Aviation Law of 1930: N"icaragua's Air 
Code ,(1956) rep1acing a decree of 1929; El 
S;!llvador's la~ on civil Aviation (1955) re-J' 
placing a decree of 1929. Hyzer, ItpanAmer1-
can 'Air Rêgul~tion:, A ,Comparative Study", 
4JALC, (1933), p. 533. 
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was enacted, the latest Civil Aviation law being that 
of the Dominican Republic, dating fr"orn 1969 .,~~> It is 

ob'vi"us tha~ there are vast dif~,!~fence~ in the approa;~, 
in the rules, and in the procedure betwQon ChiIe's Air 
Navigation law or Cubais Regulatiorl and the Argentinian 

or Brazilian Air Codes and Dominican Republic's 1969 

law. 

3) There is a great variatiollin the degree of import-
" 

ance given ta aeronauticai 'legislation in Latin America. 
, 

It can run the gamut from Air Codes to laws, te re§ula-
tions, to decrees and ev en to a book within a 'parti

cular law. It,has been stated that only five stat~s 
have Codes; rnost countries have e±ther Civil Aviation 
laws or Regulations. Also, there is the interesting 
case of Mexico where Civil Aviation is included among 
the subjacts covered by the law of General Mean's of 

, 
Communication. The variations mean not only that more 
impor~ance ia given to the subject in sorne states, but 
also that the procedure, the effects and the force of 
the law," are different in those states where Codes are 
in effect, than in those where only Regulations have 

been enà\tted. The ,non-uniformity in this matter 
serious o~tac1e to any'progress in the field of 
ernment regulation in Latin America. 

is a 

gov-

4) Closely related to the various degrees of air laws 

in Lat,in America is the f.act that the texts aiso use 
different nomenclatur,e: "Air Traffic' Law" in Ecuador; 

"Civil Aviation Law" in Guatemala; "Air Navigation Law" 
in Chile; "Aeronautical coae" in Argentina; "Air Code" 

in Br~zil. Each name directly relates ta the importanc~ 

Napelli, "La Codificacion Aeronautica en America 
y en Eluropa" in cue.ti~èS Actuales de Derecho 
Aeronautico, EUdeba, (B enos Aires: 1968), 
p. 

1 
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~iven to Air Law in the particular state. The organ~
zation of the law, together'with administrative reasons, 

also causes the variety, especially considering that 
, ' . 29 

approval of civil Aviation laws py ParU ament 19 rare. ~ .. 
Sorne countries decide to avoid 'the Parliament prqce-

dure and pref~-( to follow the decree system. Th~~ "!'de 
j". , >' 

facto" gover~~ts, which come into power through' mili-
tary or political interventions, are obligated to fol

Iowa different system of sanctioning the law, than 

the system followed by a constitutional government. 
The objective in aIl states though, is the sarne: to 

group in a single and harmonic legal body those rules 
that refer to civil aeronautics. 30 

5} The location of the Civil Aviation activity in the 

governmental struct~re follows a wide variety of a1-
.ternatives in Latin America, being an influential fac
tor in tne drafting of Air Laws and reg\llations. In 
eight countries, including several of those in which 

the commerci'al aviation industry is relatively most 
c , 

advanqed, military ministries have the p~incipal res
ponsibility for the civil air activity. Argentina, 

Brazil and Peru have the directorates of civil aviation 
' •• 4.pendenot •• of the M1n1atry of Aeronautioa, while 
Chile,31 Ecuador, Nicaragua, Paraguay and Uruguay 

29 

30 

31 

The following are the countries where Parliament 
has approved Aviation Laws: Colombia, Domini
can Republic, Ecuador, El Salvador, Guatemala, 
Nicaragua, 'Paraguay, Peru and Venezuela. 

Mapelli, IICodigos y Leye's de Aviacion Civil de 
Iberoamerica", lristituto de Cultura Hispanica, 
(Mad~id: 1970), p. 7. 
; , 

In Chile, the Civil Aeronautics Board (Ministry of 
Economy, Reconstruction and Development) is 
responsible for Civil Aviation: The admini
stration ,and management of public airports 
and navigation aid services is a function of 
the Chilean Air Forces (Ministry of National 
Defence) • , 
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are subordinated to the Ministry of National Defénse; 

In Bolivia, Dominican Republic# El Salvador, Guatemala 

and Honduras, ~he civil aviation directorates are de

pendencies of the Ministry of Public Works. Costa Rica 

and Panama have located the directorate under the \ 

Ministry <;>f the Interior •. Mexico has i t under' the 

Ministry of Çommunications and Transportation, while 
Venezuela has it as a dependêncy of the Mlnistry of 

• r 

Communic~tions~ In Colombia, Civi1 Aviation i8 ditect1y 
• '0 ::\2 ~ 

under th~ Presidency of the Republic.; 

There i8 an urgent need for up-to-gate l~gis

lation, meeting today's demande in aviation. The ~èèd. 
is even more serious with regard to those laws in force ..-
before the Chicago Convention, such as the Chilean Air 

Navigation Decree, which mentions organizations. created 

by the Paris Convention (1919). 

Th,t,is work indicates t.hat th/are' is 'a certain 

~nity of principl€s and doctrines in the ~atin American 

legislation. Their differences are the natura1 results 

of differ~nt grades of development within the lagal pro-
\ 

cess, "C.f each country. Also legis.l.ati ve bodies react 

slowly and cannot keep pace with Air Law's latest de
velopments •. 

There i5 no ques€ion about the ~inks found in 

the Latin American Region. 33 Many'organizations haVe 

32 

33 
OAS2 "Air Trahsport in the Arnericas", (1964), p. 262. 

Ambrosini, the weIl known air law expert, was s'ur ... 
prised by:the fact .that Latin America did not have 
a common Air Code. He stated that "it :i.s sur
pris~ng that countries which fo11ow an almost 
identical'law, product of the Latin Origin, i.e. 
Imperial and Catholic Rome, still have the 
thought of enacting different air codes; which 
sometimes even oppose each other. Il Ambros ini 1 

"Problemas relaci6nados con las fuentes deI Der
echo A"liatorio"; in Primera Jc.rnada .de Deré-

~ che Aefonautico Economie y poli~ica dei Trans
~orte Aereo, Revista'de,la Facultad de Ciencas 

conomlcas, Universidad Nacional de COJ;;doba 
(Cordoba: 1950), p. 127. 

/ 
) 
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bee~ working for years in the Aviation Law field, to 

improve communications among jurists, in order to 

achieve sorne kind of 'positive result, such as a La~i~ 

Arner.ican Aviation code. 34 

In their aviation laws and Codes, Latin Ameli

Gan Repub1ics caver aIl problerns inherent in or connect-
'A~ -

e~_with aviation. A unification of aviation laws, if 

ri~~ted to ~tin American countries, should tend to 

adopt the sarne syste~atic arrangement and caver the 

sarne matters as are presently contalned in their l~is-
1ation. 

Today, ~ore th~n ever befora we' find a desire 
and a need for legislativ~ uniforrnity, for both doctri

nal-and practical reasons. c,Ommarcial aviation today 

requires cooperation am~ng the'different airlines of 
, . 

the Latin Arnerican states, and with this,effective in-

ternational operatio,n can be developed through uniformity 
in the legislatlon. 36 

The fOllowing are sorne importanf positive fac

tors influencing the idea of integration: 

34 

1) Concentration of regional trafficJ 

2) Competition with foreign airlines1 
3) High cosf-~ aeronautical rnaterial; 

4) A neel to coordinate'routes and tariffs7 

The foilowing are th~ two most important organiza
tions of Air L~w experts in Ibero-America: 
"Instituto IberO-Americano de Dereçho Aero
nautico, Espacla1 y de la Navegacion Corner-

<l 

clal", headquarters in Madrid~ "Asaciacion 
Latino-Arnericana de Derecho Aeronàutico" 1ALADA), 
headquarters in Buenos Aires, which is pre
sently working,in the draft study of the Latin 

35 

Arnerican Aviation .... Code'. -

BaY.itch, "Uni-ficacion deI Derecho de 1.:1 Aviacion 
en el Hemisferio Occidental", 22RIDA, (l964~ 
1965), p. 101. ,Q.-

" Mapelli, Le~es de Aviac:ion Civil, (1970) p 8 L , • • 

.. 
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5) Abundanée of ,smali aeronautical ent~prises. 

Tnese factors determine common aeronaut,ica1 

interests in the reg~on, which are affected mainly by 
• 

-~ the diversity of legislative principles. Uniformity 

can contribute to an aeronautical development in L~tin 
America,37 especially considering co~on philosophi,cal, 

traditional and doctrinal èiements. 38 

During the process of our rese~~ch, we have 

béeR informed that at least five Liin American states 
~~~: at \ork drafting new Aviation L ws and Codes: Costa 

~{ca, Bolivia, Uruguay~ venezu~la ~d Chile. 39 we:feel 
that this is a good measure,~and hope that other states 

• 0 

will follow this 'procedure. 

The most recent measure in the area of ,un~for

mit y has been the decision by the, Latin American Civil 
1 

Aviation Commission to study in detail the Civil Aviation 

legislation of t.he region. 40 

The idea of unification i8 attractive, expres

sing the ideal of parity under equal laws and satisfying 

the longing for justice for aIl through legal uniformity. 

37 

38, The unifQrmity principle has already created ideas, 
such as the Air Cargo Latin American Fle~t, or 
an Andean Market fleet. Pino, "La colaboracion 

39 

40 

·e integracion aérea internacional, antecedentes 
historicos, empresas multinacionales, perspecti
vas en Latino America''', 1 Revista Latino 1\meri
cano de Derechio Aeronautico, (1969), p. 27 •. 

Ministry of National Defense, Decree creating Draft
ing Commission of the Chi~ean Aeronautical Code, 
(A~gus,t 12th, 1974), 51 IDA, (1974), p. 3t3. 

CLAC/CE/4-5, p. 16. 

_ .... • .... 1 ..... ___ .• __ . 
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( ',' . ", , Even thbugh there are in Lat,in America di}feF~nt sC?,cio" 

"0 

.' 

, . 
economic factors~ policies and structures, still the 

" unification seems ta be the best ~ersp~ctive'. 41 ~'lè 
will have to consider both the idealistic po!!i tj.on and 
the pragmatic position on unification of Air Law. From , , '3' 
our ana1ysis \1e hope to be better able to contemplate " 

the actual usefulness and relevance' of a uniform Air Làw. 

_The idea of unification has proven' ta he_' ef:" 
, , 

fective, in Central America, where the periodical Con-

ferences of the directors of Civil Aviation have achieved 
, " 

a signiffcant unifonni ty, expressed "by the draf.ting and' 

entering into force of Panama's Regulation on' Civil Avia
, ,tian ,( 1963) • 4 2 

" 'The Lati~ American identity favours unification 
, 1 

for seve\al, reasons: sarne prob1erns and situations;43 
" ~ J , 

ident~~f A~r La~ sources; the similar i~fluenc~,of public 
and p'~vate organizations and t~ fact that Public -,a,nd 
Private Interllational Law Conventions have had the same - , -...... 
effect. 44 , 

41 

42 

43 

44 

. , 

'- .'\ 
< 

Not only analagous -principles,-'!ihould be attained in 
the law, but also the cbmplementary administra
tive rules shoulp be- uniforme Mapelli, Coopera
cion e Integracion Internacional en el Trans-' 
porte A~reo ~ a12una$ 'de su~ formulas contras
tuales Eract1cas, universidad de carabobo" . 
(Carabo 0: 1974), p. 36. .' 

Bayitch, "Unificacion' deI Derecho de la Aviacion", 
'22RIDA, (1964-1965),; p. 114. 

By sarne problems and situations we1mean that Latin 
, , American states have the ~arne links of' race, 

h~story, culture, geographical location, ~nd 
similar problems of'production, cpmmerqe and 
j.ndustry. _ " . , ' 

We agree with Guildimann regarding Ufliff]a:tion in ' ' 
Air Law. "He states the fol10wing: "Success, in 
international legislation depends t very dif
ferently from the situation in nat' al legis-
1ation,on two main 'conditions: positively the 
need 'must ~e fel t by, t;.he C~rnmuni ty; and nega
tively, obstacles and resistance must not, be
corne prohibitive." GU,i1dimann, "Int,ernational 
Air Law in the M~lJ.inglf, 27C!.P,,, (19,14),.p. 234. 
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B. Scope of This Work 

This ~rk tries to determine both the source 
" of the 1egal matter and its relationship ta Interna-

tional Law. The legislative ana doctrInal an~lysis 

co~rises two important subjects in the field of gov,- . 

ernrnent regulation: firstly, .air navigatIon facili ties 

with the appropriate ground organization, and second1y, ,., . 
the aircraft. Our study of air navigation"facilitiea 

examines the environment where the aeronautical acti

vit y takes place and the ways the facilities support ", 

the air navigation activity. The aircraft study. looks 

upon the lega1 regulation of the aeronautic vehicle. 
\ 

Latin American legislation, .as well as the 

Chicago COnvention have their sources in the Paris 

and Havana èonventionR. We have ana~yzed the latter 

two conventions in order 'to emphasize the actual 

rules of the Chicago Convention, and their develop-

: ment. 

Classifications have been uSèd throughout 

the work in order to ~ive a better vie~ of the legal 

matte'l\. In each analysis an example of Latin American 

law is '~own in order to d~velo~ an explanation of 

the I!JpeClif~c 8ubject, and te 1111ew at the eame time Il 

'comparison Of wording used in each texte 

The work restricts itself to public law mat

terse In order to clarify certain subjects, sorne pri

vate law references are made. It has been necessary 

to deal with the aircraft as an object of law, ~.é./a 

Uprivate l~w matter, so as to allow a better understand-~J , " 
ing of the position taken by Latin American laws when 

they.refer to the airc~aft, and especially ,to its reg

istration. 

------.. --'----.,-,-. ~\-.---:",,-."",',' ~ ;.'i'·: .. ;~': ' 
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In the work \le ..qonsider only the civil avia- " 

tion vieWpoint, and we only refer to military aviation 

when Lt is absolutely necessary. 0 

, of this 

America 

\ , 

Our conclusions point out a mnior finding 

research, that uniformity of law in Latin 

i~: (~~bl,e possibility in the aviatipl field. 
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-
PART l. AIR NAVIGATION FACILITIES 

r 
CHAPTER l. DEFINITION AND CIIARAC'rERISTICS 

Section A. Definition 

Air navigation deve10ps in the airspace, and 

the ai~eraft ls its instrument. The aircraft in turn is 

sustained by air navigation facilities. 45 

Aircraft can be operated safely only if air

ports, navigation aids, air traffic control devices and 
communication systems are auitable for their needs. 46 .. 
Today, this is more importânt than ever, si~ce air traf-
fic is increasing yearly; introduction of new aircraft, 
such as the Concorde is occurring; advances ~re being ~I 
made in vertical flight, and this direct1y r~lates ta 
the demanda and importance which facilities for air navi

gation and traffic control must have. 47 

Air Navigation must b~ understood as the art 

of conducting an aircraft from place to p1ace~48 This 

defioition means that t~e aircraft not only has ta fipd 
'it. way, but mu.t .void 0011i.1on. In qonor~ the pro-

, , f:' 

cesses of navigation consist o'f defining the route i con
'\. 

45 

46 

47 

48 

Martinez Garcia. Un proframa para la institucional-
izacion de los tecn cos de aviaclon civil, , 
Instltuto îberoarnericano de Oerecho Aeronautico 
y deI Espacio, Centro de Estudio~, (Madrid: 
1973~' p. 4. 

The Curtis Report, "Aviation Facilities P1anning"~ 
U.s. & Ç-rl\.. v. R. (1957), p. 310 • 

./' , 
Hederer, "Les proJ;:üemes de l'infraestructure aero

nautique", 12 RGA, (1949), p. 171. 
AGARD Aeron~ut1ca1 Multilingual Dictionpry, perga

mon Press, (Oxford: 1960), No. 11101. 

" 
,. 1 
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ducting the aireraft a10ng it and finding the aircraft's 
position from time to time to check its progresse 

Methods of 10ca,ting airçraft usèd today in

clude visual fixes, astronomical navigation, radio sy
stems and" radar. Oead-reckoning methods include the 
magnetie compass and distance or speed indicators, and 

inertia1 guidance systems. 

Because of the speeds used in Air Transporta

tion, quick navigational methbds are used, such as radio 
aids, even at the expense of sorne accuracy. In addition 
certain major decisions are made on the ground in the 
planning stage, to be imp1emented by the cruise and 
tli9ht oontrol~p 

After World War II the direction finder and 

its associated radio baacon and the low frequeney radio 
range station were fully developed. Later other sy
stems were incorporated such as the loran, decca, cOn
sol, very high-frequency omnidirectional range (VOR), 

distance measuring equiprnent (OME) and radar. 49 

The Chicago convention, 1944,50 Gs~ablishQs 
the International Civil Avidtion organi~atjon.51 In 

49 

50 

51 

JI 

... 
Encyclopaedia Britannica, S.V. "Navigation", (1968). 

ICAO Doc~ 7300, signed at Chicago on December 7, 
1944. "Convention on International Civil 
Aviation Il • 

For a detailed stUdy of the Chicago Conference, see: 
"Proceedings of the International Civil Aviation 
Çonference", Chicago, 1944, U.S: Oèft. of State 
Publication 2820, (Washington: 1948. For a 
aeta~led è~udy of the backgrciund leadlhg to . 
the Chicago. Convention see, Miller, Air D~plo
mac : The C ica 0 Civil ~viation conFerence of 
1 n An 0 Amer can Wartime reiations and 
pos~r p ann nf, Ph.D. oisSërtation, Yale 
UnIversity (1971 • 

,1 

b 

•• 

.. 



'111.* 

" • 
'" .. 
. 0 ~ . ' 

0 " , . 

l . 

-17- • 

~ 

the preamble states that one of the goals for which ., 
that Convention was cOllVened was that "International 
Oivil aviation may be' developed in a safe and orderly 

" 52 manner. •• • , , 
Thus the development of Air Navigqtion ia 

related to the aid given to promote safe and orderly 
operation, a matter considered in certain articles and 
annexes of the Chicago Convention -~53 

Civil Avn~tion needs proper air navigation 
facilities and article 28 of the Chicago Convention, 
1944;4 makes it obligatory on each member state to pro
vide in its territory, airports, radio services, meteor-_ 
logi~al services and other air navigation facilities to 
facilitate international air navigation. 55 

52 

53 

54 

ro 

55 

'\ 

Seabrooke, Air Law, University of London Press, 
(London: 1964), p. 108 • 

" Dr, Edward Warne~ referr~d to the '~~Qrtancè of air 
navigation facili ties by statih9 ~" "There would 
be no Air~Transportation without radio stations 
at short intervals along the route,~maintaining 
constant communications with the ~atrcraft, or 
wi thout weather observers and for'ecasts keeping 
up a .t •• dy flow of reporta, or without o.ntr.l~ 
ized traffic control to permit a pilot to tly 
for hour after hour through the densest clouds 
or fog, free from fear of collision". - cited 
by pandya, Joint SUPEort arrangements for Air 
Navigation Facllities in International cIvil 
Avlat;,ion, L~.M. Thesia, McGiIl UnIversIty, 
(Montreal: 1961), p. '13. ' 

Article 29 Chicago Convention, conc~rning "Air navi,'::' 
qation Facilities and standard systems". We 
ahall discuss further t~e obligations impQsed 
under Article' 28. 

The other air navigation façilities mentioned.are: 
ma~kin9s, "s1:9na1's, 1igh ting, maps a~' charts. 

! , .. 

. , , 

. " 

" 

" .. 
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Article 28 coerelates to 'ICAO 1 s view on the 
importance-of the matter. For this ~eason Chicago 

finds a way of hel~ing those states which do not already 
. . 

have adcqua te f LlC il i tics, de tormi ni nq ltIo.anH "by wh i ch 

the situation may be remedied". Detai,lcd p.rovisions of 
<, 

these means are found in Chapter XV of the Chicago Con-
vention, which as the title suggests, "Airports and 
other Air Navigation Facilities", deals with the above , . 
mentioned matter of providing air navigation facilities 

and services. 56 

Chapter Xv57 provi,des for a procedure,where
by states which are not in a position to fuifill their 
international obligations 

ti . 58 ga on or Serv1ces, may 
cal assistance from ICAO. 
it was pointed out that, 

of providing proper air nav!
requèst financial and techni

During the Chicago Conference 

.. " 

" ••• without such prov1s10ns, interna
tional air transportation might be 
hampered by alack of airports in 
strategically located states thùt were 
eithet unwilling or unable to providc 
adequate facilities." 59 

Article 69, Chicago' Conventio~ refers to the 
imp~ov.m.nt of a1i n.v1iation faoiliti8s and sta~e8 that 
they should be Adequate for the safe, regular,efficient 

56 Cyr, "Facilities for 'Interl;lational Civil Aviation", 
XVII u. S'. Dept. of State Bulletin, (.July, 1947), 
p. 176. ' 

57 'Chapter XV, Chicag~ Convention, Article 68 to 76, 
inclusive. 

58 

59 

See obliqations imposed by Article 28, Chicag$' Con
ventiol,l. 

li 
Bin Cheng, The Law q'f Int,ernational Air '11ransport, 

Stevens, (London: 19~~), p, ". 
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.. 
and economical opefation of internati.onal air servi-' 

, 60 
ces. The Council is au~horized to consult with 

those'states affected by inadequate facilities, and ta 

de termine a method of improving them. If the state 

fails to provide the necessary air navigation facil'ities' 

the Couneil may agrée to provide for aIl or a portion 
61 of the costs for installing thé necessary ·facilities. 

" 
Article 44 of Chicago Convêntion in -describing 

, , 
the aims and objectives of ICAO, mentions that it shall r-' 

èncourage t~evelopment of airways, airports, and air 

navigation fa~ilities for international civil avi~tion.62 

The IDost important If~gi slation ·funct;.ipn per

formed by ICAO consists in the 'fo~mulation and adoption 

of International Standards and Recommended Practices 

(SARPS~3and this is proyided by Article 37 of Chicago 

Convention. This article als~ encompasses the area of 

Ai~ Navigation Facilities. 64 ICAO has the task, tQ

gether with contracting states, of obtaining a high de--gree of uniforrni ty in regulations, standards, procedures 

and organization, in order to facilitalc ûnd improvc air 

60 

61 

62 

63 

64 

The p~wers of the Council under Article 69 are 
limited to those of consultation a~d ~ecommen
dations. It has no power ta c,ûmpel astate 
to carry out its recommendations. 

Article 7Ô, Chicago Convention. 

Pandya, Joint Support Arrangements, (1961), p.' 30. . ~ 

Buargenthal, Law-making.in the International Civil \ 
. Aviation orïanlzatlon, SyraèU$e Unîver&ity ~ress, 

(New York: 969), p. sa. , 
Article 37 of ëhicago Convèntion refers to the fol

lowing sir navig~tion facilitics: communications 
systems and air navigat!on aids, including 9rou~d 
mar.kj.t:l9; airports and Ianding areas 1 air traffic 
control; meteorological 4nformation; aeronauti
ca~ maps and charts. 

,* 

1 
l 
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. na;igation. 65 

Under the terms of the Chicago Convention each 
, -

s~ate undertakes to provide air navigation facilities 
anà services i~ its own territory. Sorne services and 1 

facilitiès must aiso be provided ih regionsof undeter
mined sovereignty and on the high seas, where no QQe 
nation can be responsible for this task. In addi·tion 
navigat~on aids are not only complex, but also eostly, 
and sometimes states cannot afford either to operate 
them or do not hàve the labour force or experts to handle 

66 -
them. In ICAO's first Assembly a r~olution was taken, 
hy which a Contrnittee, composed of Couneil members, would 
study these problems. 67 Th~ Cornrnittee on Joint Support 
of Air Nàvigation Services assists the Counci168 in mat-

65 

66 

Sheffy, "The Air Navigation Commission of the Inter'
national Civil Aviation orqanization", 25 JALe 
(1958), p. 428. 

Ieeland and Greenland are not normal stopping points 
for transatlantic flights, but thcir location 
plays an irnportan~ role in the information and 
services for flights a10n9 their routes. For 
example fligpt planning in the area requires 
reliahle weather informatiun; requirements of 
air tratfic oontrol and meteorological services 
give rise to the need for'fixed telecommunica~ 
tions sèrvides with aireraft in flight; LORAN 

'. 'Stations are also neçessary 'in the area. The 
majority of the aircraft using the services are 
non-Icelandic or' Danish, 50 it would he an un
reasonable burden to ,place on the t~o countries 
their'operations and costa. The, result is a 
joing financing arrangement providing the funds • 

. ICAO, Memorandum on ICAO, Public Information 
Office Of ICAO, (Montreal: Juiy" 1975),' pO' 38. . , 

67 ,Schenkman, Int~rriatiohal Civil Aviation organization, 
(Geneve; 1955), p. 184. . 

~Uer9'ènthal" Law-making ir ICAO, (~969)" p. 10. 

• 

f 

" . 



,0 

o 

,. 

ters related ta technical financial demands for 

the purpose of providing and aintaining the infrae

structure of internati0nal ci '1 aviation. 69 

Article 15 of Chicago Convention estublishes 

that aIl airports and air naviga ion facilities avail

able for public use by the, nation 1 aircraft of a con
tracting state, must al sa be made vailable, under 'uni-

form conditions (including charges) airera ft of 

aIl othér contracting states. 70 

Related to Article 15 Conven-
tion, Article 68 of that sarne conventi n determines 

that every contracting state reserves t e right to . 
designate airports to be used for inter ser-
vices. 7l Each state can 'dictate the con of util-

ization of its air navigation facilities, but the se 

conditions will be applicable equally and ithout dis-

tinction to aircraft of aIl contracting 
as to their own aircraft. 72 , 

weIl 

69 

70 

71 

ICAO now has 3 agreements on Joint Finon 'ng: 
Greenland and The Faroes, Ice1and an the 
North Atlantic Ocean Stabions. ICAO Doc. 9085, 
p. 74. ' 

Article 15, Chicago Convention app1ies the 
of non-discrimination. Other article 
ing this principle inc1ude: Article 7 
tage); Article 9(b) (Prohibited Areas 
li (applicability of air regulations) 
icle 35 (b) (Cargo restrictions). Shé:;\ 
Beaumont, On Air Law, Butterworths, ( 
1966), p. 213. 

principle 
follow

(Cabo-
; Article 
nd Art
ross and 
ndon: ; 

Riese et Lacour, prêcis de Dro.it A~rien, Li rairie 
G~nêrale de Droit ei Jurisprudence, (P ris: 
1951), p. 136. ' 

Article 15, c~icago Convention, considera t 
use of aeroôromes and air navigation f 
must have the sarne' tariffs'for forQign 
tiona1 airèraft. ' 

t the 
ilit'ies 
nd na-
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As previously mentioned, Article 37 of Chicago 
"gives to ICAO the power to adopt international standards 

and recommended practices. 73 For conveni~~ce, these'are 
deslgnated as annexes to the Convention, five of which .. 
are re~ated to the study of air navigation facilities: 

l-Annex 3. Meteorology: incorporates. standard and recom

mende~ practices,governing the ob~igations of contracting 

states a~d re1ating t? the exchange of m~teorol~cal in-
a . formation between ground stations and air-ground communi-

cations. 74 . 

2-Annex 4. Aeronautical Charts: deals with their stand
ardi~ationGfor use ,in International Civil Aviation. The 
main purpose of Annex 4 is ta ensure that Charts published 

by the contracting states are produced in a standardized 
form. 75 

# 

3-Anhex 5. Refers to dimensional units to be used in 
air-qround communications, and looks at 'the reduction in 

the v?riety o~ dimensional systems to be recognized far 

73 

74 

75 

Stal)dard: "any specification for physica1- c,haracter
istics, configuration, material, performance, 
personnel, or procedure, the uniform applica
tion.ot whieh iB reeo9nized aB necesBary ~or 
the safety or regularity of International air 
navigation and,\ ta which member ~tates will oon
form in accordanoe with the Convention; in the • 
event of irnpossibility of cornpliance, notifica
tion ta the Counail is compulsory under Article 
38 of the Convention. The definition of "rè
commended practi.ce tl will follow the same word
ing, except that it will change tln~cessary" for 
"desirable" and "will conforrn" f'or "will endea
vour to conform", (emphasis added). ICAO Doc; 

i 4411, Assembly Resolution' AI-31 (Al-P/45) i. 
(1947).' ' 

Schenkman, 'International Civil Aviation Organization, 
(1955), ~. 260-261. 

Wijesinha, Legal Status of the Annexes to, the Chicago 
Convention, LL.M. Thesis, McGill Unive~sity, 
(Montreal: 1960), p. 138. 
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use'l.n international aviation. 76 

4-Annex 10. Deals wïth aeronautica1 te1ecommu~icat~ons 
and 'the standardlzation of communication systems and 

di ' . t' 'd 77 ra 0 ~n nav1ga '10n a1 s. 

, S-Annex 14. Aerodrpmes. lts anaiysis sha11 be done 

later oh in this work. 78 

Chapter xv, chicago Convention determines 
lCAO to.give,financial and technical aid in those areas 79 

where air navigation facilities or services are not ade
quate. for a safe, efficient, regular and economic oper,a
tion of internatio~al air services. 'The l~t Assembly of 
ICAO, .which met in Montreal in 1947, established p gen
~al po1icy regarding the j~int support of Air Navigation 
Services, following the ru~es of Chapter Xv;80 

Annex ,lof this general policy described that 
, r -

which was to be considered, inter alia, as air navigation 
facilities and services: 

76 

77 

78 

79 

,80 

81 

. 
(1) 

(2) 

(3) 

Aerodromes and Ground aids to·Navigation, 
Air Traffic Control Service, , 
Mûteorological Service, 

(4) Search and Rescue Service, 
(5) Telecommunications and radio-aids to Air ~ 

Navigati~n. 81 

Schenkman, International civil Aviation Organization; 
(1955), p. 260-261. 

Ibid. 
See Chapter 2,." j'Oefini tion of Aerodromes .and Related 

Concepts". ' 

The areas which Chapter XV refers to are: thosé of 
~ undetermined sovereignty; pn the high seas; and" 

in the tèrritories of such states which ara not 
undertaking the provi~ion'of required facilities. 

Joint Support policy, Res. Al-65. 
ICAO Doè. 4411, Al~ P/4S, (3/6/47), p. 72. 
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Later on~ while ICAO was studying the subject 
of cQarges""fo-r·",in,t-f;~rnatiè)nql route, Air Navigatio,n Facil-
itie.~" decidcd to expand the list of air nayigation fac- ,.~ 
ilities mentioned 1n the lst Assembly. A reP9rt from 
the Air Transport Committee in Mày 1956 gave the follow- '1 

ing list ~f facilities and services: 

-- \.. 

(1) Communication Facili~ies, 
(2) Navigation Aids, 
(3) Air Traffic Services, 
(4) Meteorological Services, 
(5) 
(6 ) 

(7 ) 

Emergency Landing Grounds, 
Séarèhl and Rescue Services, 
" 82 Miscellaneous Services. 

During the Route~Facilities charges Con~erence, 
• 

held in Montreal (1958), the Report of the Air Transport 
Commi tt'ee was,. found acceptable. 83 

In our study of Air Navigation Facilities, we 
shall follow the explanatiohs rendereq by the A.T.C. Re
port, ~ince i t gi ves a. thorough eX,?lanatior! p,f whafl the, 
facilities and services are, and their role in air n~vi-
gation. . . 

q The statement'by tbe Council to contracting 
states on Route Facility Charges, indicates which faQil
ities Snd services should be regarded as route air navi
ga.tion facili ties and se"rvices for chaüging purpof?es. 84 ' 

82 

83 

84 

t 

lCAO Doc., 7684, C/89l (1956), p. 1. 

Sorne cha!1ges were only made in the explanatory po.te, .. 
lCAO Doc. 7874, R.FC/l-l, ,(Montreal: 41958), p.S. 

ICAO Doc. 794l-C/913, {lO-12/58 ):'" p.', 2. 
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For our study, the list of items is also applicable, 

sinee it incl~des facilities and servi~és provid~d foi 
... ~ 1 ( 

, ' the safety and efficiency of international air navigation~ 
, ' 

As we sha11 see, Che list doss not includo' irports be-
, ' 

cause of the fact that th~ list was made fo the pur90se 

iples of of charges _ .,-: According 'to the rules 
, 

tAe Chicago Cpnvention, airports are includ as air 
• 1 ,. 

navigation facilities in the present study.85 

The fçll~wing are the, air navigation facili

ties and sêrvices considered'by the,statement of the 

Counci t : 1) Communication F~cilities: These cover those 
, ' 

facilities for safety' and regularity of en route flight 
including both air/ground communications ~nd ground to 

ground communications when those a~e used directly or ., . 
indirèctly in connéction with preparation for or con-

duct of a flight~g6' 2) Navigation'aids: in~lude aIl 

ground r~dio ~nd visuaI aids to navigation ~n route. a7 

'", 
3) Air Traffic services: covers air traffi'"c· .. services 

p;l'ovided' f'or aircraft en route, including' area control' 
, ' 

,> and flight-information services, as distinct from the 

serv~ces provided for' approach and aerodrome control. 
,- '< . . ~ 

,,,4·), Meéeorolo'gical servlçes: those allocated ta civil " 
, aviation, includinq rnete'orological obaerv~tion 'stations, 

and m~teOrQlogical s~~vices~to air crews provided at 

airports. 88 5) Erne~~~y landing grounds: ~ny' provided' 

85 

86 

. 88 

The CQunci·l Report refers also to facilities and ser
viaes provided ,at airports. Cha'pter XV of Chicago 
convention mentions airports also. 

Commqoic~tions used for approach or aerodrome con-
tl!"ol ar'e axaI u!1ed. . 

The différ~nce'between en route facilities and ser
,vices, and those facilities and services at air
ports Shall be distinguishe~ latL~ on. Infra p.2a • 

Qcean weather ships a~e included in the meteorologi-
'.' ! cal serv;J..ces .. -

. -' 
, , 

.. 

'1 
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especi.ally: for iniernationi:l1 civil avi:.atiQn as a' re-. , ~ 

quirem~nt in a Region"lll Plan. 6) Search and ~escue 
Services: anX permanent ~stal?t'ishm~nt of equipment. and 
personnel for Seë;lrch and Reseue purposes. 7) Miseer-

. " 

laneous Services: any permanent és~a~lishm~ht of equip-

ment ~nd pe,rsonnel rna.~ntain~d· for the purposes of P~{)
viding aerona\,ltiè,al ehart~. and inforptati,on servite~. 

~ 

, The pr~cedent t;o _.~he Chicago .Convention was 

q 

the ~aris Conyention relating to th~ Regula~ion of Aer
ia~ Navigation', hÊüd in Paris in 1919. ~9 The Convention, 

.. 

, 
followed the si9ning of the ~rmistice. Allied and A~soc~ 
iated Powers reaehèd a quick agreement '9n'international 

~ . ... ' , 

aerial regulations tO,!;le -'adoPted, so 'as' to incl,ude thern 
in the Peaee Trea~y,' a~d' th~s, define 'the limits'Of 

, " 
future German aerial ac~ivities and the privilé9~s.which 

1. 'Aliièd aviators were ta enjoy when flying over German 
'. . 90 terrl.tory. 

The 'Paris Convention recognized that the,org
., anization of air navigation facilities ~epen8~~' prima~

, i1y on the sontracting states. Paris Convention also ' 

, appreciated the importance which air navigation faci~i
ties have. Article '35 of the Convention and annexes 
,"I)~I 1 QI'"~ .,,~ "0" X'.9Ula~ec!l thi. aubjeot. 91' 

.- 89 

,,90, 
0 

91 

'. \ " , ;ç. , 

International-Convention, fàr Air ~fvigation, 13th 
October, 1919. , 'f ' 

WOodhouse, Textbook of Aerial Laws, F. Stokes~ (New 
York: !§20), p. 13. 

1 ~ f' Il, 

'c.. 

Paris '.convention' set dow~ in 9reat detàil '-in ,it$ 
anne~es 'to the Convention~ the regulatiQOs, 
standards and practices .in respect to whicih 
intetnational uniforrni ty was t:.hOugh-t d$·siràble. 

.~ .. 'Annexes had the sarne bindlng force as the Con-
vention ltself. Latehford, "C0'1lpa:rison' of the 
Chicago Convention with ,the ,Paris' and Ilabana 
Con1len-tions n, XI l, tJ. S. D~pt.· of! S.ta 1:e Bulletin, 
(1945) , 'p. '419. 

• 
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Annex "D" reg\,llated lights and signaIs.; 

, Annex "F" referred to Inte'rn,ational aeronautical maps 

and ground markings; Annex "G" rul€!d the collection and 

" , 

d{;semination of Meteorological Informatipn. 92 
1 

Article 35 of-Paris Convention corresponds to 

Article 28 of Chicago, and states that: . , 

"The High,Contracting Parties under-. 
take as far as they are respectively 
concerned to cooperate as far as pos
sible in international mea~wres con- . 
cerning ... meteor01ogica1 information, 
maps, 'ground information and wireless 
te1egraphy and stations." 93 

~ The panamerican Convention for Air Navigation, 

signed in Havana, 1928,94 fo11ows a similar idea regard

.ing air navigation facilities as the one taken by the 

Paris Convention. This Convention was signed ~s a·re

suIt of the refusaI of Unite~ S~tes· and sorne South 

Anierican Republics to become parties to the Paris COJ1ven- ,~ 

tion. 95 

"Article 31 of Havana must be related to Arti-

cle 35 o~ Paris Conventi'on, and consequcntly to Article 

~8 of Chicago. It providcs: 

92 

93 

94 

9S 

l , 

Annex G set down very detailed·stipulations on the 
subjeet, some 35 printed pages. Warn.er,. "Th,e 
International Cqnventi0n for Air Navigation 
and the Pan American Convention 'for Air Navi
gation: A Comparative and critical analysis", 
3 A.L.R., (1932), p. 293. 

, , 
Le Goff, Manuel de Droit Aèr1en, Dallo~, (Paris: 

19,54," p. 387. 

Havans Convention" 20th February, 19211 on Commér
cial Aviation. 1 

" 

Only sixteen states ratified the Havana Convention • 
.Johnson, Righ!.§...J_I'!.. Air Space', The uni versi ty 
Press, (Mançhester: 1965), p. 36." .t .. 

i 
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.. 
jg 

"The contracting state obligate them
selves"insofar as possible to cooper
ate in inter-amerycan measures, rela
tive to •.• meteorological information, 
aeronautical charts, signaIs and raùio 
telegraphy in air navigation." 96 

Clearly, between Pari~ and Havana there are no major 
\ , 

differences, wlth the exception thatfparis regulates , : 

the subject in, detail in its annexes, while Havana only 

in its Article 31. 97 

The ~nalysis of the Paris, Havana and Chic~go 

Convention allows us to define ~ir Navigation Facilities, 

and to make a distinction between airport and en route 

facilities. 

The distinction between facilities and services 

at airports and en route shall be based upon the use the 

service will have. 98 Airp6rt facilities are those used , 

when the aircraft is on the ground, or in connection wlth 

a landing or take-off. Eh route facilities or services 

are those outside the airport, used during the flight of 
. f 99 an a~rora t. 

96 

97 

98 

99 

Warner, "Converition for Air Navigation", 3 ALR, 
(193~), p. 293. 

'l'he Paris Convention has 7 annexes (A to G inclus~e) 
wh,ioh contain technical rules and regulatigns 

.designed to give erfect to the Convention. 
No annexes ,at'e provided in Havana, sC\)' the Art
icles are more detailed and elaboratcd in order 

'to fill that gap. ,Latchford, "lh:lvana Conven
tion on Commercial Aviation", 2 JAL, (1931), 
p. 2Q9. '" 

Jaworski~ "International· route air navigation facili'" . 
ties and ·services. lIts financial aspect& from 
a Canadian point of v.iew", 26,JALC, (1959), 

··p.137. ' ' 

There will,he instances when ~he sarne facility or 
~er_vice caO', be. cOnsidered as both an ilirport 
and a route activ:i t}( •. An ex.arnple of Il this would 
be when traffic'control calls an aircraft to 
land ana g~ves information ~o anothèr aireraft 

,on the ground. ' .-, 

[ , 
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ICAO gives the following definition of route 
air navigation facilities and services: 

"Facilities and services provided for 
the safety and cfficicncy of air navi
gation along the route." 100 

From what has been said, and taking into 

account the mention~2 distinction between airport and 
en route air navigation faci1iites and services, we sub
mit the following broad défintion: Air Navigation Facili
ties and services are those provided for the safety and 
effic1ency of a·ir navigation along the route and' at air
ports. 

The nature of' air navigation facilities can 
be ascertained analyzing them through four elements: .' 
1) The pomplimentary character air navigation ~acilities 
have witn respect to the air environment. The facilities 

are considered to be indispensable accesories to the aero
nautical activity,lOl and together wit~ the airspace, 

,thèy form~the scope in which the àeronautical activity 
takes p1ace. 102 ~ 

.-" 
2) ,The function of. service air navigation fac.ilities have 

,for air navigation. This function is established by the 
Caot th.t'a1~ hav1vat1on'faailit1 •• a~. a aornplaK of in
stallations 4nd ~ervices, which from the surfa~e, seà 
and eVen 
with- air 

'not take 

, 
airspace, serve and. cooperate 'in ,a permanen1;: way 
navigation and ai~ ope~atlons~ Air traffie could 
place' in an efficient manner wi tho'ut' adequate 

air navigation facilit~es, and ~is function could' weIl' 
be the qua1ifying e1ement of infrastructure. 

100 

101 

102 

ICAO Doç. 7684-C/891, (May, 1956), 'p., 1. 1. , 

Videla Escalada, 1 Derecho Aeronautico, Victor P. 
de Zava1ia, (Buenos Aire,s: 19(9), p. 267 •. 

Ambrosini, Instituciones de Oerecho,de la.~viacion, ~ 
J De Palma,' (Buenos AIres: 1949) ,'p. ~XVIII. 

" 
,J1o 4 ," 

• 

o 

7"'-
.. ' 



• 

(' 

o 

- . () 

o 

, ;_' .. t. ,', ' t 
' ... 

. --. ------'"-....:..::: ~'-~-".!.'~' -----------

-30-

3) The public nature of the purpose and organization 
of air ~avigation fac~lities. There has always been 

. public interest in air navigation facilities, especially 
\ 

because, through these facilities~ states are able to 
demonStrate their sovereignty, power and control over 
the national airspace.103 The facilities are use fUI as 

physical support structures for the different functions 
the state exercises. Through air navigation facilities 
the state ~ontrols and renders the public service en
trusted to t~e State Administratyv~genCie~.104 

The constant 'intervention of State Administra-. ~ 

tive Agencies in air navigation facilities is justified 
by the es'scntial factor of a.ir 811fety ( which a~so has 

a general interest value. 

The state plays an active,role in planning air 
navigation facilities, distributing aerodromes and flight 
protection services, coordinating these elements, and . 
even in ce~tain occasions assuming their management. 

, . 
œhe ~tate supervises the air navigation f?cilities 5y~ 
stem, but private operators are allowed to opdrate devi
ces and servic~s of that system. 105 
4) There are enumera,~ive. çriteria of devices and ser~ices 
whioh form the air navi.gation lacili tiea.. The ori teria 

to be follow~d 'should be the one prov~ded by ICAO and 
the' 'Chicay Convention. One must make a distinction 00-

tween installations and se~vices. Aerodr6mes l06 and 

103 

104 

105 

106 

Charlier, 2 Droit ~erien, Centre D'enseignement 
supêrieur Aeriên,. (par~s: 1955), p. 29. 

• • 10 ' 

Gay' de Montella, 'Principios de Derecho Aeronautico, 
De Palma, ·(Sûenos Aires: 1950)', p ... 218. 

This.same'public inter~st for'a~r .~afety originates' 
l'imitations to property in favDur of a'ir navi
gation and i tg faoili ties. 'l'he subject shall. 
be discussed later. tnf~a C~apter 9, p. 115. 

The différent kinds of aerodromes'compose the in-
- stallations. de Juglart, Traité elementaire·de 

Droit Ae.rien , I~.G.D.J" (.p~rls: 1952) f p. 110. 
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, ' 

navigation aids form the installations. Services to be 
considered are cpmmunication, meteorology, air traffic, 

controL and soarch and'rescuc.:0 7 

The organization, administration and control 
of air navigation facilities is undertaken'as a who1e. 
Still there will be times when it shall be difficult to 

" ' ~ 00 

make a distinction between the servlce and the installa-
tion legally, especially since ordinarily the installa
tions arè the. instr'urnents of the aeronautical service. 

Sorne of the doctrine incl~~ed among air riavi
gation facilities services such'as customs, police" post 
office, sanitation, infdrmation, and tourist booths. 

However, these services; n9~ada~s, are no 10nger accepted 
aS'part of air navtgatio~cilities.108~ The eKp1ana~ . 

. tion for excludin4 ~hem, is that besidep the fact that 
'they are not propèr1y aèronautic servicés,'their direct 
objec~ive is ~oe ~ir navigation safety.109 

107 

108 

109 

Lemoine,,: 'rraitê de. Droit Aerie)l, Sirey" (Paris: 
1:947), p. 117 . . 

, 1 

Cobo 

De Palma, 

Air nav;i.gation facili ties are 211s,o considered as
a joint enterprise, be:tween airways and ae'ro

,dromes, but without ~ndicatin9 in whieh ~ay 
, ' airways can be·consid~reft as devices or 8er
. vioe's .. Cartou" Le Oral t Aerien, Presses Uni

versita'ires, (par..Is: "196.2f, p. 64. ' ... 

.. 

, ' 

f ,'." 

• 

" 

" 



, } 

o 

.. . 
,1 li 

,IC, 

" 

-32 ... 

The concept of air navigat~n facilities iJS . 
large1y absent from Latin American texts,110A even 

though all of th.em have regulated to a e~reater or le er 
" Il OB degree aerodromes and flight protection Iservices. 

The laws of Argentina and Paraguay group the 
,1 ~ 

rU,les regarding air navigatïon facili ties under "Ground 
Organizàtion". Chapter l, Title III, of th~ Argentinian 
Aeronautica1 Air Cod~lll refers to Aerodromes. paraguay's 

Aeronautica1 codell2 refers'in· two chapters to Air Navi
gation Facilities - Chapter l "Aerodromes" and Chapter 
II "Installations and serv'ices for air ta ~ir Na~igation". 113 

llOA The U.S. Federal Aviation Act of 19S1 defines ItAir6 
Navigation Facility" as "any facility used {n 
available for use in, or designed tor use, in 
aid of air navigation, including landing are a 
lights, Any apparatus or equipment for dissem
inating weather information, for signaling, ~ 
for radio-directional finder,·or for radio or 
other electrical communication, and Any other 
structure or mechanism having a similar purpose 
for guid~ng or controlling flight in'the air, 
or the landing and take-off of airçraft. The 
definit~on is found tn Sec. 101(8). It is our~ 
belief that Latin American laws should define 
the t.o11it~ •• fo~ .d~ini.t~at!vo und p~Rotioal 
reasons. 

110B The subject of limitations to property, i.e. those 
which benefit air navigation and its facilities 
ia regulated hy a smal1 number of Latin Ameri-

111 

112 

, 113 

can text~.. ' 

Codigo Aeronautico de la Nacion. Law 17.285, l7th ' 
May, 19,67, (hereinaftèr' ci ted as Argentina' s "1 

Aeronautical Code). Zamora, Codigo Aeronautico'~ 
zavalia, (Buenos Aires: 1969), p. 22. 

Adopted by 1aw 469 of September 30, 1957 (hereinafter 
cited as Aerohauticai COde). • 

Tit1e IV of the 'Aeronautica1 Code. Bayitch, "The 
Aviation Code of Paraguay: A Comparative Study", 
3 Inter American Law Review, (1961), p.e 239. 

, 
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,Brazil and~osta Rica are the only two'laws 

giving a definition of~ir Navigation Facilities. " 
Brazil's Air Codel14 provides in its Article 43 the' 
following: 

"Air Navigation facillties shall be 
deemed aIl aerodromes; buildings, 
installations, areas and services 
designed to facilitate and make safe 
air navigation, ex~ressly including 
those of air tra!f1c, telecommunica-
tions, meteo~ology, and coordination 
of search and rescue, as weIl as ' 
radio or visual aid installations. 115 \ ' 

Article 142 of Co'sta Rica 1 s Ciy,il Aviation. 
Law defines Air Navigation Facilities as: 

'''Any facility used, or which may he 
used or is designated ta be used as 
aid to Air Navigatio~, including landing, 
fields, lights, apparatus or equip-
ment to ree'sive and give weather infor
mation, signaIs, 'radio orientation, radio 
or electric communications and any other 
structure or ~ehanism for simi1ar pur
poses to guide or control flight,take 
offs or landings of aireraft." 116 

El Salvador's civil aviation law, even thGugh 

it does not define air n~vigation faeilities" it clas-
8ifie~ in Article 77 which'services are of aid ta air . , 

naviga~ion Article 77 and giving indirectly~a good def-

initio~ of thern: 

114 

115 

.;-

',,, 

116 

todigo Bras leiro d~ Ar. Oeeree-Law 32. lSth Nov
ember, 1966 (hereinafter cited as Air Code). 

The 

Law 

, , , 

former Brazilian Air' Code (June 8, 1938 as 
amended ta 1947) in its Article 38, was much 
less explici t and ,imftead of using the .term 
"air navigatlon fa.cilities", used "ground 
uni t~". Valla, c.omen,tarios ao Nova Codigo 
B,rasileiro do Ar, Coe!ho Branco, (RIo de 
JaneIro: ï967),. p. 86. 

on Civil Aviation. -Oecrée Law 762 of pc~. 18, 
. 1949\ (hereinafter ci ted as Costa Rica' s law 
. on Civil Aviatiol1). • 

. , 
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" 'JServices of ai& to air navigation 
shall be those of traffic control, avia
tion radio communications, meteorologiea1 
information, services of day and night 
beacons and any others necessary to as
sure safety and regularity of air navi
gation." 117 

Section B. Characteristies 

In order to characterize Air Navigation Faci1~ 
ities, definitions and concepts' are needed. The Most 
relevant qualities of air navigation faci1ities are the 
following: 

1) The complexity of a'ir navigation facilities: the- na-' 
ture of the organization, anp also the great nurnber of . 
services which integrate the faeilities determine this 
characterist~e.11a Economieal, financial, te~hnical and 
1ega1 factors of growing comp1exity are involved wifh 
the operation and ~ge establishment of th~ facilities. 119 

The servicés and facilities rendered are by themselves 
intricate; today more than ever, good administra~ion, 
is essentia1 because of the large number of people and 
resources involved in their operation~ 

117 

118 

. . 
119 

Decree No. 2011, Law on Civil AviatiQn of Deoember 
20, 1955 (hereinafter cited as El Salvador's 
law on Civil Aviation)~ 

Mirabel, the new Montre~l airport is an ~xample of 
, the comp1~xity of which we are speaking: the 
area of the airport comprises 138 squa~e miles. 
850,000 cubic yards of concrete went into 
the paving of the runways, taxiways and pir~ 
craft aprons and hundreds of specia1ists at 
thrée leve'ls of government, as well 'as, dozens 
of consultants from universities and the pri
vate sector co-operated in the development of 
the airport. The final phase of Mirabel will 
he éompleted 50 years fro~ now . 

Rodruiguez Jurado, 
Aeropautico 
p. l, s. 

Teoria y practica deI Derecho 
Le ~a1ma, (Buenos Aires: 196,3), 

'.' 

\ 
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2) The elements integrated into Air Navigation Facili-
t 

ties do not thern~elves constitute' the main factor in aer 
• 

nautical activity, but defjnitely are an important auxil

iary, almost irreplaceable in modern aviation, and the re
fore comprise one of the basic pillars of air environ~ 

120 ment. 

3) Internationàlity of Air Navigation Facilities: One of . 
the Air Law Characteristics in its International Charac~ 
ter~l21 This character is applicable te 'Air Navigatioh 

"'J , 

Facilities, and the Internationality ls a manifestation 
of the need to create air safety,withou~ border consid
erations. Internationality has been achieved, and the 
followin~ thee principles prove this fact: 

l - Obligatiàn of States to look for a sta,n-

d di d .. di' t' t 11' 122 ar ze m1n1ffium egree n a1rpor 1ns a at1ans i ,> 

II - Dut Y of States to open theirairports to 
International Air traffic under certain conditions;123 

III - Recogni~ion of ICAO's right to exercise an 
, 

intervention and to give assistance to State's in this 
mattert,.124 

120 

121 

122 

123 

124 

'0 

Rodriguez Jurado, Derecho Aeronauti~, (1963), p. 115. 

For a further and detailed analysis of the Interna
tional Character qf Air Law, see, Matte, Tr,ai t6 
de Droit Aerien - Aeronautigue, Pedane, (Paris: 

- 1964), p. 39-40. 

Bee Articles 28 and 37 Chicago Convention and Annex 
14 (Aer'odromes). 

oSee Articl'es 10, 15 and 68· Chicago Convention. 

Cartou, Droit Aerien, Presses universitaires" 'Paris: 
1963), p. 204. 

, . 
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" 
4) The air navigation facility service has a public 
,interest character, alrea~y disc~se~ i~ this ~haPter.125 
5) Air' navigation facilities' are a' permanent and global 

126 service. The service, arises as a consequence of the 
public interest attributed to the' facil! ties. 127 

125 

126 . 

127 

, 1 

• . 

. 
We refe~ the ~nalysis of this c~racteristic to 

what has already been said in the Chapter. 

A11essandri, ilL f infrastructure Aerienne Il 1 16 Revue 
Aeronautigue Internationale, (1935) l,P. 171., 

1 

Certain ~utho"rs, auah as Harni'lton' and Delasci~, 
percelve, Air Navigation faci1ities i~ relation 
to the airér«ft fliqht time. It is our under

. standin'q that Air Navigation fac!li ties support 
'air .navigation, lonq'before dep~rture·and even 
for a ,while after aircraft landing. 

. , 

~. cr 
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CHAPTER 2. DEFINITION OF AERODROMES AND RELATED CONCEPTS 

Section A. Definition of Acrodrorncd 

Annex 14 of the C~icago Convention defines AerO-
drome as: 

liA defined area or land Or water (includ
ing any buildings, installations and equip
ment} intended to be used either wholly or 
,in part for the arrivaI, departure, and 
movement of aircraft." 128 

This definition is found 'throughout ICAO docu
'ments. 129 Sorne 'legislation follows ~ery closely the ICAO 

definition, but adds the so-called legislative element. 130 
, ' 

G 

Three elernents which outline the aerodrome de-
finition are: 

1) Technique 
1 

2) Function 
3) Legislation. 

1)~ Technical element: Refers to the requirernents of the . . 
art of navigation in order that a surface ean be use~ for 
manoeuvres, take-off and landing of aireraft. 13l Most 

128 Annelt 14. International Standard's and Recommended 
Practices ."Aerodrômës ft, 6'th Eq! tion, (Sept
ember, 1971),'parâgraph .1.1. 

129 

, .130 

131 

The aeroêlt'otne defini_tion' is also provided i~ Anne,x- , . 
es 2, 3, 4, 6/l, 6/11, Il and 17.' Also in PANS 
(Procedures for Air ,Navigation Servioés,) 'of 
,M~teorology and Rules of tl1e Air" C\nd AiX; Traf-

• fic Serviées. 0 

The le~islative element will be subject of a study 
, later in' this~werk. II)fra p". .... .. 

. " ", ·t ''1.;. . \ -
Tapia Salinas, Manu@l de Derechg Aeronagtico , 

- 1 Bosch, (B~rcelonn: 1~44), p; ,71. Gay de Mon-
tella, Pr~ncipios gerecho Aeronautico (1950) 

..... (Q , p" 217. _.- l , of 

~ -' «~. 
,- , 

", 
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Latin American 1egis1ation recognize this element in" 

th .. t 13 2 , h . b" h S th' h e1r tex s, t e except10n e1ng t ose ta es 'w 1C 
,do no~ give a definition of aerodrome in their 'laws. 
'l'his 15 thé case in the laws of 1\rquntj [Hl., 0011 v'ia, El 

Salvador, Honduras and Nicaragua" 

132 

133 

" . 

Arti,\e 5 of Cuba 0 s Regula tiOl1" . prov ides: 13,3 

. "Aerodrome sha1l' rnean an are a or 
space on land prè~iously·marked,out, 
identifiea and in~ended for the 
take off and 1andibg~of terres trial 
aircraft." 

The Latin Americàn texts recognizing the Technica1 
el~rnent are the fo1lowing: Article 5, Cuba, 
Regulation on Civil Avi~tion, Decree 548 of 
April 21, 1928 (hereinaEter cited as Cubais 
Regulation on Civil Aviation); Article, 34, Chile, 
Air Navigation, Decree with force of 1aw, No. 
221 of May 15, 1931 (hereinafter cited as Chi1e's 
Air Navigation Decree Law); Article 4, Ecuador~ 
Law of Air Traffic, Jan. 4, 1960 (hereinafter 
cited as Ecuador's Air Traffic Law); Article 
78,' Guatemala, Ci vil Aviation Law of Oct. 28, 
1948, (herein'after,: cited as Guatemala 's Civil 
Aviation Law); 'Article ·44 on Br:a~il 's .1\ir' Code;. 
Article 48, Ca10rnbia, Law on Civil Aviation, 
~.w 89, of May 28, i9!8 (h.~.inalter o1t~d •• 
ColomDi'a's law on 'civil Aviation); Article 88, 
Dominioan Repub~ic, Civil· Av~ation Law, No. 50S, 
Nov. 22, 1969 (hereinafter cited as Dominican 
~~public Civil Aviation Law); Article 40, Pan
ama, Regulation' on Civ.il Aviation, Decree-law 
No., 19 of August 8, 1963 (hereinafter citep as 
panamals Regulation on Ci~i1 Aviation); Article 
50 Paraguay, Aeronautica1 Code, Law 469 of 
Sept~ .30, 1957 (hereinafter cited as paraguay's 
Aeronautical Code) 1 Article 40, Uruguay, Code 
of Aeronautical Law, Decree-law 10.288, Qec. 3, 
1942 (hereina~ter cited as Uruguay's Code of 
Aeronautica1 Law), Article 46, Peru, Civil Aero-

!nAutics Law, No. 15.720, 11th' Dec, 1965 (herein
after cited as,Peru~s civil Aeronautics Law). 

Regulation on Civil AviatiOn, (Cuba, 1928) • 

..... 

" 

• Q 
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," 
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" 

, 
J 

Article 34 of Chile's Decree law states: l34 

"An aerodrome is defined as any 
area on land-or water especial1y 
eq~ipped for '~be parking, tukc-Qff 
or landing of>aflrcraft." 135 

Article 78 of Guatemala's Law states: 136 

"An aerodrbme shall b~ deemed any. 
place on land, water, lake or riv,er, 
intended for othe qeparture, arrivaI', 
par~ing and control of aircraf~." 137 

, . 
In those, legal texts where ,the~e ls no aero

drame definition, the doctrinal elaborqtio~ will be' 9f . o. . 1 
vital importance, since the co~cept of aerodrome will. 

va;y substantially depending upon ~hethe~ or not the ~/ 
legislator accepts one ,or m~re: th~ defining elements 

" 

under our consideration. 

2) Functional element: ,requlres that the aeradrome must . . -
be destlned' speci,fically ta serve as ~ i:lase 'for a.ir oper-
ations~138 The fact t~at a surface can be naturally 

v fI: • 
capable of d~partures, manoeuvres or arriva~s of aircraf~ 

" • 1) • 

i. not .uffigj,ent. to 4'.fine an a.l:'odrorne,· ainge any sur-
face that i~ long, enou9h or smoath en~gh could fulfill 

• . 0 

this requirement. " 

134 

135 

'. 

Air Navigati,on Oecree-law (Chiié, 1931)~.·, 

Hamilton, Manual de Derecho A~reo, J~rrdica,· (San-
tiago; 1960), p. 26.5. ( , : 

f') • Il t-

13& Civil Avi~tion'Law (Guatemala: 1948). .. 
137 

138 

• • 

- .. 
Martinez-Sobral, Derecho Aeron~utiëci): S~n Antonio l 

(Guatemala; 1968), p. 40. 

Gay de Montella, P'rinqipios de Dere,cho Aex-ona,utioo, 
(1950.), p •. 217.. ' 

,-

\ ' 

, ... 

, ' 
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> Among the Latin American 1egis!ations only 
• 0 

ten téxts'considér this conclusive element,. using words 
'such-as "destined",l39 hequipp~d",140 ,lIintendea",I'~l,' 

" 1 2 JI' . 
",used" 4 or;' sui tab~e ,; 4) to express ~n ctne way ~r 
anoth~r" thé "exclusive use 'Of the respeè't.i Ve 'zo,nes or 

areas for the manoebJring of airëra~t •. 

.( , 

140 

141 

1», 

'142 

143 

,14~ 

145 

~46 

Article 44 'of B,ja~~L's co~e states':144 , 

'''Aerpdrome i'S any area of land', 0 ' 

water o~. flqating destined for 
arrlvàls q departures and manoeu
vres of aireraft." 145 

Article 4 of E~uador's Air Traffie.law atates: 146 

; ',' 

"An' airport;' shall be deemed J any 
place on land or water which is 
equipped,for

o 
the take off, 1anding 

or. parking o~ aireraft." ' 
~ 

, ) 

Codigo Brasileiro do Ar, 'Article 44 U3razil, 1966), 
Civil Aviation law-Article SO (Oominican Re
public, 1969). J 

Air Naviqllltion ri'eore_,law, Article 34 (Ch-il~, 1931), 
Law o'f Air Traffic 1 Article 4 (Ecuador, 1960). 

, 
Civil Aviation 1aw, Articlè 78. (Guatemala, 1948); 

Civil Aeronautics' law, Article 46 (Peru, 1965); 
Regulation on Civil Aviation Article 5 (Cuba, 
192B); Aeronautical èode, Artiéle 50, (Paraguay, 
1957); Code of Aeronaut~cal law, Article. 40, 
(uru<juay, 1942). ' ., 

Regulation on Çivil Aviation, Articlé 40 (Panama, 
1963) • 

. . 
L'Êtw' on Civil AViation, Art:fele 4,3 (Colombia, 1938). 

..Jo ~ • ~. 

Codigoo Brasileiro .-dQ Ar, (Braz!'l, 1966). 

Vallei Codigo ~rasileiro do Ar, ,(19'7.), p. 86.' 
j , 

L~w of Air Traffi~ (Ecuador, 1960}. 
, . 

, . ..... 

o 

Il . 

.' 
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, . . 147 
Article 48 of Co1ombia's law prov1des: 

"An aerodrome shall be deemed any 
location on land or water suitab1e 
for the 1anding and, take-off of air
praft." 148 

Article 50 of Paraguay's"'Code provides.: 149 

"An aer6drome shaH be a defined 
area of land or water intended who~1y 
or partia11y for the 1anding, par~
ing or take~off 0f aireraft." 150 , 

c 151 
Article 40 of Panama' s Requlatio~ stàtes: ' -
"An aerodrome shall be deemed to be 

"any defined area on land' or water in
qluding aIl of its buildi~gs and equip
ment,,, used entire"iy or partia11y for 
the arri val, ~eparture', and movement 
of aircraft." 

The laws of Costa 'Rica, Mexico and Venezuela 
invite serious criticism due to the insuffieiency of 
their lega1 definitions ,152 

;1.47 

148 

149 

Law on Civil Aviation (Colombia, 1938). 

Cobo Cayon, Derecho Aereo, (1966), p. 342. 

Aeronautiea1 Code (Paraguay, 1957). 

150 Fuster,' Manua'l de Derecho Aeronautico, El',Arte, 
; (Asuncion: 195B) , p. 145. 

1 . 

~ ~lation on civil Avi~tion (Panama, 1963)~ 
--;.-- ...... 152 Article 142 a) Costa, Rica, Law on Civii Aviation, 

,. 

. ~ Decree-law' 762 of Oct. lB, 1949 (hereinafter 

--. 

-c~t~d as Costa Rica's lawon Civil ~viation)~ 
Art!cle 3,27; Book Four ~the law,of General 
Means of Communication, Dree ammending it,' 
May 11, 1950 (hereinaft cited as Mexico's 
law of General Means of Q:mnuniœtions); ~bicle 
3:3" Venezuela <Hvil Aviation _law, Aprilorll, . 
1955 (hereinaftùr éitep as Venezuela's divil 
Avi-ation law). . 

~..... . 

'.; 
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Article 327 of Mexico's ,law of General Means 

~f Communications defines a civil aerodrome as; 

" .•• any defined' area of land or 
water which is suitable for the 
taking off, landing and movement 
of civil aireraft." 153 

e 
Venezuela also gives the definition of a civil aerodrome, 

whi~ Costa Rica only uses the airport definition, based· 
'on the rCAO definition of ~erodrome.154 

" 3) The legislative element: a1so called "administrative", 
.,j, , 

referring to the procedure that char~cteri2es it. It 
consists of the authorization given by the staji for th~ r:: '" tunctioning of the aer;drome, considering that\'Ii~out 
that authorlzation some~hing es~ential would be miss-
ing .155 This element (\'called "aerodrome authorization'·, (f 

,_ t .. 1 

i5 in the form of an administrative resolution,which 

id~ntifies, sithates, classifies and authorizes certain 

manoeuvres, take-offs 'a~d land~ngs 'on a deterroined sur~ 
face.! The importan~e of this authorization can be seen 

Il ' _ ~ 

by 'the fact that a.' g~eat ~aj'6ri ty of Latin American texts, 

with only two exéeptions,1~6 eontain the authorization, 
. 157 ' although a different wordihg ls usetl .. 

" . \ ' 

153 ' 

• 

154 

sobre~Navegacion A'rea, unpUblis~ed' 
UNAM, ki<,Mexico: 1950), ,p •. 77. "~ 

l • 

Tolle, Air Law in Latin America, LL.M·. Thesis, 
McG!!I Univers! ty,' (Montreal: <,1960) , ,p. 197, 
'?\.ppendix 29, p. 131. . 

Ôi~, Ensayo 
Thesis, 

.- 1, 156 

157 

èhauveau, Droit A~rien,' Lib. T~ehniqu~s, (Paris: 
1951), p. 378. 

d 

The excepti~ns are tbe laws of Boiivi?qnd Maxico. 
1 Q" /' • 

Later on in tbe~work, more shall be di~uSSéd ~bout 
~ autho~ization'. ., 

1 . ' 

" 

• 
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We hav~ already discussed,the ICAO definition 

of Aerodrome. The expression "aerodrome" is a generic 

denomination' Lpût identifies every airfield, i.e., aIl 
surfaces destined for the landing and dcparture of air

craft. The word "surface" comprises both land and wdter158 

(including lakes and ',rivers), fit for such air operations. 

AlI Latin American laws that define aerodrorne accept 
these principles. 159 The exception i9 CubaIs regulati9n, 

, l d Il 160 ' which refers to Il an area or space On an... . 

It is interesting to note that Artic1~ 44 of 
Brazil, already mentioned, makes reference to floating 
surfaces among aerodromes, thus an aircraft carrier would 
fit lnto this' definition. 16l 

The,generic character of the aerodrome allows 
us to consider aIl surfaces destined for such a commission, 

whether o~ not they have comp1ementhry installations. 162 

The fact that an airfield has installations or other 
units for the purpose of obtaining greater safety in air 

operations, is the rnost accepted criterion in 'defining 
the term "airport", in both international texts163 and , 

doctrine and constitutes, a type of the genre "aerodrome": 

158 

159 

160 

161 

( 

A qood definition of "landing field" is submitted by 
Costa Rica's Civil Aviation Law (1949), which 
in l.ts Article 142 1) states that ..i.t ia "a 
maritime, river or terrestria'l ar~ suitable 
f9r 1andini of ~ircraft." 

See, Supra, footnote 132. 

'Regu1~tion on "civil aviation, Article 5 (Cuba,. 1928). 

Cobo Cayon, ~recho A~reo, (1966), p. 338. 

Rodruiguez Jurqdo, Dere'cho Aeronautico, (19(,;3), p. 116. 

ICAq, Annex 14, "Aerodromes Il • 

'0 

,-



.. 

1 

o 

. . 
... -

" 

-44-

In Honduras the 1aw164 do~s not distinguish 
between the words "aercJdrome"_ anQ "airport", nor does it 
define them. This case is an exception in Latin Ameri
ca. 165 

Section B. Related Conce ta 
, 

We 'hall now consider three special concepts 
, , 

of aerodromes: 
1} Water erodromes: " 
2) Emergeney aerodromes; 
3) Alternate aerodromes. 

1) Water Aerodromes: These aerodromes originate in the 
diverae physical nature of their areas. ~egally, this 
particu1ar type of aerodrome does not create any import
ant impact, and'the law acco~ds it very little import-

164 

165 

o 

Honduras, -Civil Aviation' L.aw" March 14, 1950, as 
ftmended by Decree No. 146, 1957, (hereinafter
cited as Honduras Civil Aviation Law). 

The term "airport" 1S used in the fo11owing arti
oIes: 94 (no monopoly in~the use of airports), 
220 (liability of the carrier is stated as ,in
cluding the time while the airera.ft is in an 
airport) and 39 (use of authorize~ airport). 
The term "aerodrome" Is used by the following 
articles: 89 (operator' requiFed to inform 
whieh aefodrome he intends to use), 275 (fine 
ori Captain who lands in other thah authorized 
aerodromes) and 49 (notice if. a' rion-authori
zed aerodrome is used by foreign aireraft). 
Tolle, "Direl.to Aeronautico 'no Honduras", 
5 BOletin ITA, '(1962), p.' 5 • 

, " 

", , . 
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ance. 166 In Latin America no regu1ation about them 
167 seems to. exist. 

2) Emergency A~rodromès: These are land spaces specifi
ca11y chosen for ~heir suitabi1ity for emergency land-, 
ings. They are situated a10ng routes use~ by scheduled 

~ 

air services, and ,are e~ther natural aerodromes, or, are 

built for that purpose. The need for, and construction 
of,,~hese aerodromes is dir~ctIy proportionate ta aero
nautic progress. Conseque'ntly, there are Iess 'emergency 
aerodromeâ nowadays.l~8 

Arnong Latin American legislations only Uruguay 
m.nt1on. am.r9.~ay A.~~rom •• ~ .t.t/n~ in it. Artiol. 43I6~ 

\ 

that they, sha1I be' " ••• landing fields or water· surfaoes 
for occasional use by'any airoraft.,,170 

166 

1 
167 

68 

1 9 

1 0 

\. 
j 
f 
1 

. , 

ICAO's position on the matter shows'how, the impdrt
ance of Water Aerodromes has diminished. 'The 
lst'edition of Ahnex 14 (1951) had clear ref~ 
erences to these aerodromes in Part II, Chapter 
3 (Reference Codés for Aerodrome Characteris
ti,C&}, Part III, Chapter 2 (Ph'ysiea1 Gharac
teristics of ,-Aerodromes) " Pa~t v' (Obstruction 
Clearing and Marking) and Part VI, Chapter 3, 
(Vis~al GrounO'Aids). The 6th Edition of 
Anne. 14 (~~~1) ha. ~o rel.reno •• at _11 about 
Water Aerodromés.' 1 

Vid~la Escalada, l Derecho Aeronautico, (196~), 
p. 413; Rodruiguez Jurado, Derecho Aeronautico, 
(1963), p. 116.· 

Le Goff, Manuel de Droit Aerien, Droit pUblic, Dalloz, 
(p~is: 1954), p. 354; Gay de Montella, princi
pios de Derecho Aeronautico, (1950), p. 2l8; 
TapIa Salinas, Derecho Aeronautico, (1944), 
p. 73. ' 

/ 
Code of Aeronaut~cal Law (Uruguay, 1942).-
Tolle, "Direi to' Ae~utico no Uruguay If 1 3 

. ITA, (1960), p. 22 • , '> 

'{1, 

Bolet!n 

" 
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3) The alternate aerodrome: is defined by ICAO's Lexicon~71 
as: , J 

"an aerodrome specified in tho flight 
plan to which a flight may procecd 
when it becomes ibadvisable to land 
at the aerodrome~ of intended landing. li 172 

The alternate aerodrome is an ordinary aerodrome, de

fined as suèh due to a technicality. ,This ls the rea
son why we conslde~ ~t a related concept. The idea of 
an alternate aerodrome is not found in Latin American 

texts. 

j1!. 

\ 

..., .... __ ri .......... 

171 

172 

() 

" 

, 0 

ICÂO Lexicon. Doc.' 9110, Vol. II, Définition A94.11 
(1974). 

The term is xound in Annexes 2, 6/1 and 11 and in the 
.PANS of Rules of the Ai'r and Air Traffie Services. 
" , 

v , 

B 

1 • 
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CHAPTER 3. AERODROME~ CLASSIFICATION 
,/ 

Section A. Generalities 
.. , , f,/ 

::',1 r&. 

In order ~o facilitate.regu1ation prob1èms sueN;~ 
as the creation, management and operàtion of aerodromes, ~: . , 
aIl legislation has tried to establish a classification. 
Unfortunately the criteria used are numerous and some
times irreconcilable'. 173 

We have decided' tb concentra te on two legal 
classifications of great importance. The'first one dis

_--~es between' qivil and ntilitary aerodr,?~es, while " 
, the second analy~s"the most i~portant of all classifi

cat'ions for civil .aviation, that of public and private 

0 

aerodromes. Other less important clâssifications will \ 
also be discussed. 

'1 

, . 
Section B. Civil and Militaf:i Aexodromés 

'", 

As a ponsequence, of, the potential of aviation 
for use in both peace and'war there has always been the 

distinction.between civil and military aerodromes. 174 

1) However, the distinction'is hot made in the legislation .. 
of Argentina, Bolivia, Colombia,' Cuba, Ecuador 1 Paraguay, 
Peru and Uruguay. 

. 
'2) A second group of t~xts restrict!3 regul,ation to ~ivil 
aerodromes thereby implicitly recognizing the distinction 

between civil and mili tary aerodromes. 'That ia the case 

173 

174 

1 
Cu'inchàrd, ilLe erobletne d~ la Classification des 

Aerodromes , 12 RFDA, (!95'~), p. 2. 

Videla Escalada, l1ÈrechoAeronautico, (1969), p.,413 •. 

• 
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in El Salvador, Honduras, Mexico, Nicaragua, Panama an~ 
VenezQe1a. 175 

Article 83 of El Salvador's law,176 Chapter ~ 
"Aerodromes", con~idering the subject of classification 

states the following: 

"Civil ,~erodromes and airports ahall 
be classified as nati9nal, municipal 
and private, i~ accordanpe with thèir 
lega1 ownership. Pertinènt regulations 
shall classify the aerodromes and " 
define technical coriditions and re
quirements for each class." 

The laws of Nicaragua and El Salvador follow 

this definition very closely and the thr.ee of them"men-
tion military aérodromes i~ other articles of their laws. 177 

t 

Honduras law,178 in its Article 69, indicates 

that civil airera ft can land in military aerodromes only 
in the case of an emergency or the granting of a special 
permit. 179 

176 
177 

178 

179 

l "-
Law on Civil Aviation, Article 83 .... (El Salvador, 

1955); Civil Aviation Law, Article 64 (Hon
dura., 1950), !ook Four, Article 327 (Mexico, 
1950); Article 59, Nicaragua, Civil Aviation 
Code, Decree 176, Nov. 22, 1956 (hereinafter 
ci ted as Nicaragua' s, Code) J Regulation on Civil 
Aviation, Artic,le 41 (Panama, 19(3) 1 Civil 
Aviation Law, Article 33, (Venezuela, 1955). 

Law ,on Civil Aviation (El ,Salvador, 1959). 

Law on CiVil Aviation, Article 83 (BI Salvador; 
1955); Civil Avi~tion Law, Article 69 (Hondur
as, 1950); Civil ~ation Code, Article 64, 

" (Nicaragua, 1956). \ 
Civil Aviation Law (Hondur~, 1950). 
Pino, Nociones Basicas de· Derecho Aéreh y sobre 

la legislacion Aeronautica de Honduras, U.N.A.H'. 
(Tegucigalpa, 1974), p. 151. 

\ 

~, 
\. • 

, c 
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3) A third législative group is exernplified by the laws 

of Brazil, Chile, Dorninican Republic and Costa Ri~a. 
~ 

They explici tly mention the category of, mili tary aero-

droJlles, either in contrast to that o~ civil acrodromcs 180 

or to public and private ~erddrome~.181 

Article 45 of Brazil's Code classifies aero-
; 

dromes as civil and military. Civil aerodromes 'are those 

used for civil aircraft and military aerodromes those for' 

military aircraft. It is a strict classification, al

though somewhat tempered by allowing civil aerodrornes to 
be used by rnilitary airera ft and vice-versa.l~2 

Article 34, paragraph 2 of Chile's law provides: 

"Aerodromes are divided into military, public and pri- , 
vate."lB3. Â sirnilar position is fo11owed by the laws of 

Dorninican Republie and Costa Rica. 

In principle a military aerodrome is not open 

'to public use. In rela~ion to civil aerodrornes there are 

distinct differences, not only in the status of the people 

involved, with the rnilitary aerodrorne, but aiso in the 

special legal regime of its services. The characteristie 
, 

of a military aerodrome is its objective of national de-

fen •• , baing under the oontrol of the Air Force. A mili- " 
tary aerodrorne, due to its very specifie nature, will 

keep its milit~ry charaeteristics without deviation. 184 

1.80 

181 

1.82 

,1.83 

184' 

Air Code, Article 45 (Brazi1, 1966). 

Air Navigation Law, Article 34 (Chi1e, 1931); Civil 
Aviation Law, Article 89 (Dominican Republi,c, 
1969); Law on Civil Aviation, Article 4~ (Costa 
Rica, 1949). ,~ 

Valle, Codigo Brasileiro do Ar, (1967), p. 87. 
Air Navigation Law (Chile', 1931) . 

Hamilton, Derecho Aêreo, (1960), p. 2'66. 
;. 
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'Article 91 of Dominican Repub1ic's law defines 
mi1itary aerodrdmes merely "as those destined for the ex-

- ' . , 185 
clusive use of the Armcd Forces of the Rcpublic". 
There is ooly one other law, Article 45 of Brazil's Air 
Code, which defines the' mili tary aerodrome. 'It ls that 

"aerodrome assigned for military -aircraft use, but which 

~an also be used by civil aireraft. Civil aerodromes are 
assigned for the use of Civil Aireraft, but can also be 
used by military aircraft. That provision means that 
in the final anaiysis civil aerodromes can be ,considered· 

'l't d 186 ~ as m~ ~ ary aero romes. 

For the general interests of civil aviation, 
the elear'wording of Article 91 of Dominican Republic's 
law is prefe;able. 187 

The question of pr~ference i5 not merely aca

demie but of great importance due to.the danger involved 
in the rnilitarization of p~blic aerodromes, which can hap
pen easily if theI:e is no distinction bcLwccn civil and 
military aerodromes. Another concurrent danger i8 the 

\ 

possibility that a civil or rnilitary aerodrome could be 
conf~sed with a mixed~type aerodrome. ' 

u Mixed-type aé~odromes are those open te the 
public, but which also have sorne elements belonging t~ 

'\ the Air Forces·stationed on it. Guatemala ls the only 

Latin American countrt wh~se legislation refers to the 
mixed-type aerodrome. 88 

185 

186 

187 

188 

Civil Aviation Law (Dorninican Republic" 1969"). 

Air Code, (Brazil, 1966). 

Civil Aviation Law, (Dominican Republic, 1969)·.\ 
, 

Juarez, El. Derecho Aêreo Guatemalteco en el Derecha 
, Internacional" ~dl t. deI Ejerci ta,. U. San Car

los, (Guatemala, 1957), p. 119. 

, " 

/ 
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Article 84 of' Guatemala's 1aw states: 

"In mixed aerodromes, that is, thosè 
open té> public servi,ce but which may 
have èlements be10nging to the Air 
Force'located on'them, the zones'of 
influence of the military and civil 
authorities shall be specified so 
that a conflict of authority, con- , 
trary to good organfzation, will be 
avoided. Il 189 

, . 

Th~ law of Guatemala creates a prob.lem, s,ince it 
put's civil and military aireraft in the same airfield. 
This eould hav~,been avoided, by determining special pre· 
cincts, beside the aerodrome, for the exclusive use of 
the Armed 'Porces. Thus the organic unit y and the, pUbliC 
character, founded in the liberty of ai,r manoeuvres w<?uld 
not have been lost.l90 

Section ,Co Public and Private Aerodromes 

The classification of,Aerodromes in private a~d 
public is the classification that has the greatest im
portance ,rrom the 1ega1,point of view. l9l 

Although no~hère in tbe, Chicago Convention ia . 
the classification mentioned, Article 15 pro~Ades that ~ 

each contracting State sha11 accord,the aircraft of dther 

189 

190 

191 

... 

Civil Aviation Law, (Guate~a~a, 1948). 

Videla' ES,calada, l Derecho Aeronautico, (J969), p. 413. 

ROdriguez Jurado, Derecho Aeronatitic9, (1963); p. 117..,. 
Videla Esqalaaa, Der&cho Aeronautico, (1969),' , 
p. 414; Lena, Pat, Compendio de Derecho Aeronau
tico, Endeba, (Buenos Aires: 1970~, p. ès. - ' 
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contracting States the same treatment as accorded its 
own aircraft, ~cerning charges and f'aci1ities, in con-

. ...'if' 192 
neçt~on with the use of ~ublic alrports. 

The Paris Convention of 1919'and the Havana 
f 

Convention of 1928 have similar provisions" and the'y are 
the basis of Chicago's Article 15. They also refe~ to 
non-discrimination in open aerodromes between national 
and,foreign aircraft,' and the payment of Charges. 193 

\ 
It is interesting to note that ~hile Paris was 

drafted practically aIl aêrodromes were under national 
control. The situation in United States in the period 
of 1920 was different, since a great number of t~e aero· 
dromes were commercial, owned and operated by companies, . , . 
a19,o 'operating 'aircraft. The idea that airports can ,be 
developed and operated o'n commercial grounds came under 

the subject of charges and non-discrimination. There was 

~ a r,!Wogni tian in both Paris and Havana that Stàtes had 
'ii / ' 

to assume the'ob1igation to oversee charges imposed at 
private1y owned fields. 194 

From Article 15 of Çhicago one recognizes a 

distinction between public and private aerodromes. ,AlI 
Latin American'legislation, with the sole exception of 
Bolivia, recognize this distinction. The analysis of 
public and private ~erodromes leads ~s'to distinguish 
four categories: 

1) Thos~ texts that accept the distinction explicitl~ are 
Argentina, Brazil, Chile, Colornbia, Cuba, Domi~ican 

192 

193 

194 

Latchford 1 "Compcilt~on of the Chicago Convention wi th "" 
the Paris and Havana Conventions ", Vol. XII, 
U.S. Dept. of State Bulletin, No. 298, (March, li, 

1945), p. 412., 

Art'ic1e 24, Paris Convention:' Articles 2~ and 24 
Havana Convention.. Mandl, "Les aerodromes Il , 

, 2,RGDAf (1933), p. 52. 

Warner, "Convention for, air navigation Il ,it 3 ALR.., 
,(1932), p. 277.' 
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'Rep'!blic, Guatemala, Mexico, Panama', Paraguay, Uruguay 
land vene"zuela. 195 -} 

, Argentina 1 s Code il) i ts ",l\rtiolp 25 providcs 

that: 196 

IIAerodromes are public or private. 
Public ,aerodromes are those destined 
,for public use; aIl the others are 

'private. 'The candition of being 
owner of the immovable does ~ot 
qua1ify an a~rodrome as public or 
private:" '197, 

Artic,le 34 of Chi1e's 1aw specifies in its 
"third paragraph: 198 

195 

196 

197 

198 
199 

"Public aerOdromes are thô'se cons truc
ted by the State, the municipalities or 
individuals, and,placed at the disposaI 
of the public ,for air navigation, and 

',private aerodromes are those constructed 
for their personaY use." 199 

Air Code, Article 46' (Bra~i1, 1966): Civil Aviation 
,Law, Artiolè 8'9 (Do~i.nican Republ).c/~6,9); Air / 

, > 

Navigation Law, Art1c1e- 34 (Chile, 1931); Book .1" 
Four,' Article 327 (Mexico, 1950) i R,egulation. ' 

','on Civil Aviation, Artic~es 41-47 (Panama, 1961); 
Civil' Aviation Law, Article 33 (venezuela, 1955); 
Regulation on Civil Aviation, Article 50 (CQba, 
1928); Law on Civil Aviation, Article 51 (Co1o-
mbia, 1936); Aeronautical Code, Article 51 ' 
(paraguay, 1957); Civil Aviation Law, Articles 
81 and 82 (Guatemala, 1948); Code cf Aeronauti
cal Law, Article 41 (uruguay, 1942); Aeronauti
cal Code, A~tic1e 25 (Argentina, 1967). 

Aeronautical,Code (Argentina, 1967). . ~ 

, ... ., 
... ' .... 

Lena Paz, Codigo Aeronautico de la Nacion," Ab~ledç~ 
Perrot, (Buenos Aires: 1911), p. 61. 

Air Navigatio~ Law (Chilc, 1931). 
1 

Hamilton~ Derecho A~reo, (1960), p. 265. 

, \ 
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. Article 5l.'of th~ A~ronautical Cpde of Para-
l' J " ... ~..' 

quay prQ'vide$": "Açcording to the Servioe,' of feJOed aero-
" ; , ;"., 200 • 

4ro'mes may be publ!ic ,or private." 
• ~ 1 ~'" l ' .9 ., ," 

, • 1 Tl . ' 1 1 

~) i~' the laws,:'Q'f Pe"ru ~nd Ecuado,r J the ~lassi-ficatïon is,~ 
..' , • 1)' • , .. , 201 '" 1 

deT~vea' f,rom .a~' in,terpretatlc:;m. J" ... 
" .. ,', " 1 

,',1 '. Aitlèl~' ,11 of the, law <>o~ Ai~ Traff:i.è' of Ecuador 

;.:' ih ~ts par~'grap.h t~ree states.: ~ "I~ .pii'rtic~lar 'circ1Jms'tan 
• v ~ " • .: • " ,';,.,.'. '202 

" .~' ',c~:~. ~liil.Va~e ~1rp~rt~' ~ay be, ,~~l~.r$~, w~r~s 0:' publ1C u~e." 

_ -:.:. }) Costa' Rica' s Ar.t~cie 4 9 ';I?,rovide~' t,ha,t: .. , 
et'· 

9 

.' 

200 

201 

202 

203 

, ,1 J, J " 
, .. " to , •• ' 1 Il • 

"IINa't:ion~l a'nd' Muni~ipa.i f(lfpor,t.s.' 
" ,ahall he opE!p to publ"lc .. sérvi'~ ·fn -' 

acco:rdance wi th the' ·réspecti 'Va reg'lla
tions, ~ except whefI.. ~théY" 'pr~ /oeclared 
te be in temp6ra,;y P'nQ' 'éxcYusivè' use 

,for'military servic~ Likewi~e, prl
vate airports shgll be placed at the 
disposaI of public sei\r,ices if the' 
general interest so requires, and their 
~onatruction ~nd'operation shall then 
be subject to the sàme regu1ations, 
inspection aqd management, as national 
or municipal airportS." 1 203 

Fus.ter, Oèrecho Aeronautico, (1958), p. 146. 

Law of Air Traffic, Article 11' (Ecuadot, 1960); 
Civil Aeron~utics ~aw, Article 94 (Peru, 1965). 

Agreement ,No. 07 of the Ministry of Public Worka 
mentions the f.ollowing adrodrolllcs: mili tary 1 

particular, customs~ open and closed. The 
classification 1s deduced· from the use given 
to such denominat'ions by the Regulation., 
carrera, El Derecho Aerona~tico, Su presente 

futuro en là le islacion Ecuatoriana,' Anales 
.Un1verai a . Be Guayaqu11, (Guayaqul : 19~8); 
p. 83. 

Civil' Aviation, Law, (Coster Rlé'a i. 1949) • 

" 
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c1early there is sufficient basis for aècept
ing ,the distinction between public and private aerodrome, 

even though th'e text is confusing irt i ts' reference to 
o 

three types of aérodromes, according to the service per-
formed: public, mi1itary and priv~te" (the latter on€: if ' 
i t is read ~n reldtion to Article 51). ,2,04 .' . 
4) The te~ts of ~icara~ua, El Sa1~ado~ and Honduras 20S 

-' -

recognize, the distinction between public and private aero-

dromes, but they tarnlsh it by det~rmining that aIl civil 
~ . 206 

aerodromes are open té> the public service. \' 
• 

Article 60' of Nicaragua's Civil Aviation Codé 
, 1 \ 

providea, 

204 

ao!S 

"All civil aerodromes of the country 
are 9Pen ta public service in accord
ance with the speci~ication of each 
cat~gory and at rates approved by the 

.'" ~inistry of Aviat.ion. Il 

Ar~~~le sl1states that onl~st~ Rica:s ar~ qlven 
franchises for the estab~ent of private 
.ai;rpor,ts. Tolle, Air Law in Lati!) America, " 
Appendix.(~96Q), p. 29. . 

In Artiole 12 ot'Honduras'Regulations, the clas.ifi-
cation ismqre cl~ar, establishing that public 
aerodromes are those that have been authorized 
to operate a public service of ai~craft!by a 
government authprization. private aerodromes 
a~e those built by natur~l perso~s or corpora
tions exclusively for their own nyeds. .~ino, 
Derecho A~reo, (1974), p. 151 • 

206 "Law • 
on Clvil Aviation, Artlc'le 84' (El Salvador, 1955) ,; 
,Civil Aviation Law, Article 65 (Honduras, 1950); 

Civil, Aviation COde, Article, 60 (NicaragQa, 
1956)'. ,: 

Il 

" 

, '. 

) " 

, ' 

. , . " 

" , 



, 1 
~ _ .. _----

" 

" 

1 
0 

; 

", 

, 
" " 

: ~~------" - - . " ' _ .. _~ --_ ...... ~- - ' , 

-56-

even though there is a gênera! agreement on the' . , 

importance of the distinction between public,~nd private 

aerodromes, 'there is none rùgarding·'thil criteria whieh· in-. " ' 

,fluences it. There exists two positions, or b~sic 
currents, in legislation and in doct~ine.207 

1) The first position adopts/as a distinction factor, the 

1egal situation of th~ owner or ope~ator pr~ating the 
20B - , 

aerodrome. This ten~ency is not found id'Làti~ Amer;êa. 

2) The second position takes 

tian, the aerodrome,,~~-purpose 
, p.j, 

into açcount for~classifica-

f hl ' . 209 o pu ,~C serVlce. A 

private aerodrome is one that is not avai1able,to any 
user of aireraft: ~is position recognize~ ~ne in~erest 

and character of tQe ho1der, tnus when it is the state, 

th 1 f d ·:- t" 1 1 21 0 e ru es 0 a mlnlstra lvé aw app y. 

It points out that both state and privaté aero

dromes can be for public or private use,; the ,ehoiee of 
" ' 

qlassificabion, however, should reflect the nature of aero-' 

drome operation. 211 

In Latin America the position of c1assifying the 

aèrodr~me aecording to~~ts destination for public ser~ioe ' 
18 ~countered in the laws of Arqentina, Brazil, Dominican 

,Y. ,) 

" r~:' 
. '," 

~., 

j 

'(, 

, ) 

" .' 

: 
,!~ 

c:: 

, 
207 

208 

209 

210 
o 

211 

ROdriglèz Jur'ado, Oe'recho Aeronautico, (1963) ~. Il,7; 
Videla Escalada, l Derecho Aeronautico, (1969), 
p. 414; Char1ier, 2 proit Âerien, (1955), p. 8; 
Lemoine, Droit Aerien, (1947), p. 1,19; ChauveÇiUt., 
Droit Aerien, (1951), p. '380; Guinohard, "Clas'" 
sification.des Aerodromes", 12 RFDA, (1958), 
p. 1:17. 

Le Goff" Droi t A~rieri 1 (1954), p.. 360. 

Hamilton, Derecho A~reo, (1960), p. 266 • 

Videla Escalada, 1 Derecho Aeronaut~co', (1969) ~ P.I 414., 

Chauveau, DroitAéri~~, (1951), p. 3ijO. 
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'Republie, Guatemala, M~xico, Paraguay and venezuela. 212 

Articles 81 and 82 of Guatem~la's 'Civil Avia

o 

tion Law clearly indicate this position. 
, 1-

J\rticle 81 prÇ>-

vides: ~ 

"Aerodromes are divided into: 
a) those in s~rvice of the State~ 
b) those in ,public service~ 
c) t'hose in private service." 213 

. , Article 82 defines each type of aerodrome of 

,this è'lassification: 

" 

" 1 

"1\~iodromes' of the sJate are those 
which 'are owned by it and for the 
exclu~ive use of its aircraft; public 
service aerodromes are those open ta ~ 
the free acc'ess of' aerial '"traffic' 
and they may be owned by the Sta t'e . 
or'private persons, and in the latter 

',case' they may be' author,ized for corp
orations or individual,' enterprises. 

~Private aerodromes may be authQrized 
only. far Guatemalans 'or national 
~egal entities." 

" ' ' ~ ~~ 
. ~ Artfcle 327 of, Mexico's,law of General Means 
, " . -0' CônqnunioatiQn. giv •• a clear v~ew of this positi,on in 

its 2n4 paragraph2l4 "civil aerotlrome'~ shall be âivided 

into aerodromes for public service",and aerodromes for 

" c 

, 
2;1.2 "Aeronautical Code,"Articlë' 25 (Argentina, .1967); Air 

Cbde, ~rticle 46 '(Brazil, 1966); Civil aviation 
1aw, Articles 89-91 (Dominican Republic, .1969): 
Ae-ronautical Code',' Article' 51 (Paraguay, 1957); 
Civil'Aviatior1' Law, Articl.e, 33 (Venezuela, 1955);' 
Civil Aviation Law, Articles 81 and 82 (Guate- ' 
mala, 1948)., 

) , , 

-" 213 Juarez, Dereoho Aêreo Guatema1teco, (1957), p. '119 • 
. 214 ", 0, 

. GuinchaX'd ~ "Classif"ication d~s Aero(3romes",' 12 RFDA, 
. (1958) '. p. '3. 

1) 
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private service.,,2l5 

The laws of several other states use s,imi1ar 

eclectic criteria, and adopt 'the saMe post t,ions as those" 
already mentioned; thos~ st&tes are Colombia; Costa Rica, 

Cuba, Chile, Panama and Uruguay. 

Article 41 of uruguay's Code of Aeronautical 
, " , 

Law applies its classification of aerodromes acçording to 

whether or not they are destined to public use: 2l6 
'" 

"Aerodromes shall be considered publie 
when they 'belong to the State, to 
Municipalities, Aviation Societies 
or individuals if they have been' opened 
ta public service anq may he used by 
apy aircraft. They sha11 he consid-~ 
ered private when they belong tQ the 
State" Municipalities, Aviation Soc,.. , 
ieties or individuals and are inten
ded for their own exclusive use." 

Chile's Air Navigation Jaw, in its Artic1e.34, 
also points out tliat thé important ele~eni for th,e , 
classification ls the purpose eith~r for military use; 
or,to serve for air navigation in gener~1, or for the 

, , " '217 " 
personal use of ,those who es~ablish it. Paragraph 2 
class1l!es aerodromes, and paragraph 3,statés tha~: 

215 

C> 

"Public'aerodromes are those con-, 
stif::uted by the State, the Munici-,' , 
palities, o~ individuals and placed.c 

Law on Civil Aviation,-~rtic1e 52 (Colombia, 1~9)1 
'Law on Civil AViation, Ar.ticle 49 '(Costa Ripa, 
1949); Regulation on ,C~vi 1 'Avi ation, Article 5 
(Cuba, 1926); Air Navigation Dc~ree, Article 34 
(Chile, 1931); Reg\.J.làtion on Civil ~viation, 
Articles 41:"'47 (Panama, 1963); Code of Aeronau-
tical Law, Article 41 (Uruguay, 1,942~. ' 

Tolle,"Direito Aeronautico no Uruguay", 3 Bolet!n-
ITA, (1960), p. 22. ' [ --

216 

Hi!milton, Derecho A~r~', (1960), p'. 266. . . 

./ 
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at the disposaI of ~he p'ublic for 
air navigation, and private aéro
dromes are'thosé constructed by 
private indiv~duals for th~ir per
sonal use. Il 

" , " 

The crit~ria used in differentiating'the aero-
, 

'dromes of Peru and Ecuador is not known ,because the clas-
1 

sification is done implicitly.2l8' ".'~ 
... 

Finally the laws of El Salvador, Hondurs,'s and 

Nicaragua make the distinction by declar~ng aIl civil aero
dromes for public use, without distlnguishing between the " 

nature of the aerodrome owner and the type ,of opera~ions 
performed in the aerodrome. 

We understand that public aerodromes must be 
in operating condition to receive every aircraft willing , 
to use them '(following the necessary l;é'gulations), since 

any distinction of aerodromes compr,omise in a much more 

intense way aviation safety and aeronautical develop~ent. 
Also if public aerodromes have, an international character 
they are open to foreign aircraft'trdf~ic, adcording to the 
,", '1 ~ l' f ~ t' tO 219 :, , pr1nç1p e o~ equa !Lty 0 'trea men • 

, ,r Cl Co 
\~ ,~ ;-~ 

" 
'>!. • However with respegt to private ~erodromes, that 
'seern to be governed largely by laws resembling Common Law220 

the raIe of the State is very. important. The State keeps 
'and interest in their existence in order to maintain ord~r 

i 

!, and" national security,' to' coordinate operations with aIl 
! ' ' 

1 218 

219 

220 

c 

In Ecuador the implicit classificat~on is based upon 
the factor of who is in charge of the aerod~ome. 
Th,re ,is a link of' dependence, and military aero
dromes depend from t~e armed forces; civil aero
dromes depend from the chief oi the airport, and 
private aerodromes depend from the civil avia
tion authority who has jurisdiction in the re
gion where the airport is located. Carrera, 
Derecho Aeronautico, (1958), p. 84. 

Videla Escalada, 1 Derecho Aeronautico, (1969), p. 416. 

• 
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other air navigation faci1ities and to assure that 9pera
tions and insta,11ation~ meet minimum standa~ds of aero
nau:Çic safety. 

':;. ! 

! . 
Section D. Other Aerodromes Classifications 

The only specifie c1aesificati,on of aerodromes' 
in' ICAO documents is·found in Annex A, Appendix V 'of the 

Qo , , t \ 

Final Act of"the Chicago Convention. It èategorized aero-' 
4rom~s according ta the dimensions of the ~unway and the 

J capabi1ity o'f receivinç(;pecified air~z:aft. 221 The three 

olasses mentioned are the fOllowinq& 

1) 'rransoceanic 
2} ,Transcontinental; 
3) Int~rsta.te. 222 

c 

Civil Aerodromes" have aiso been classified in 
a functional way. Although Latin American legislation does 
no~ consider'this e1~ssification,223 we can mention the 
fo1'1owing Civil aerodromes: 

221 

222 

c 223 

224 

. " 

1) Comn1ercial; 

r> Spor~; 
3) 'l'eohnioal, 
4) Scientific. 224 

Il ,,";. 

de la Pradel1e-Gallay, "La statut des Aerodromes en 
Droi"t Français", 9 RGA, ,(1946), p. 536. 

" ) 
International Civil Aviation ,COnference. Final Act 

and,' Related Documents, u. S. Go,,"ernment printing 
Office, (Washington: 1945), p. 100. , . 

\ 
The one reason for this, is that,if there ls any need 

to regulate this ty~e of aerodromes, It can be 
done through intern'a~ regulation. 

" Tapia Salinas, Derecho Aeronautico, (194,4), p\. 74. 

• 

l, 

J ,. 
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Another distinction attends to the nature of 
the air services given~from'an airfield and distinguishes 
between' long, medium and short distance' services; instruc·' 

tion1 spor't; air tourist; and also fields for rotor 'craf-ts 
and oblique or vertical take-offs-(heliports) .225 Latin 

American texts do not regulate this classif.icatiol1, ei ther. 

Finally two type~ of qualified aerodromes must 

be men\ioned: airports and air cargo airports. Airports 
will he analy~ed at a later point., Air Cargo airports, , , ' 

of which two examples are Stansted (U.K.) and New Jersey 
~ 

(u. S.), will not be considered 'because they are not found ' 
~ Latin America. 226 , 

225 

226 

Cartou. Droit Aerien, (1963), p. 214. 

For more information on the subject se~,' Le Goff, 
"Les Aerodromes on l~s parties d '-lerodromes 
specialises pour l'expedition du fret aérien", 
19' RFDA, (1965), p. 179. 

1 
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. 
CHAPTER 4. 

~ 
AIRPORTS AND. RELATED CONCEPTS , • 1 . "-

Se~tion A~ Definition of Airport 

ICAO's Lexicon.(1952) gave the fo11owing def
inition of airport: 

"An'aerodrome é1t which the faci1ities 
hav~ in the Qpinion of the State auth
orities, be~ sufficient1y developed 
to·'be of importance to Civil Aviation." 227 

Annex 4 , "Aeronautica1 Charts", ·to the Chicago 
Convention, first edition (1949), gave the fcÙ1owing' d~f

inition of airport: 

"Any aerodrome at whicn facilities 
avai1able to the public are~provided 
for the she1ter, servicing or repair 
of aireraft and for'receiving or dis
charging"passengers or'cargo." 2~8 

Today neither of the above definitions
O 

is' use~,229 
bU,t they certain1y :lnfluenced many Latin American 1aws,.· 
'ln Latin American 1aws today the elément, which determines 

that an aerodrome can be cal1ed an "airport", is the pos
session.of adequate installations for the various services 

. 230 
required by air navigation'. 

,227 

228 

229 

230 

ICAO Doc. 7200, Lexicon. lst Edition (i952), p. 12. 

ICAO,-Annex 4. Aeronautica1 Chart. Chapter l. Defin
itions, (1949), p. 11. 

\Il 
Today ICAO's Lexicon and Annex 4 do not containdthe 

definition of airport. See, Amendment· 29 'tG 
Annex 4. Chapter l, Definitions" p. 5. The 

, term '''airport'' and its definition was de1eted. ' 
ICAO Doc. 9110, Lexican,',Vol. II, Definitions, 
(1974) does not inc1ude the definition ,af airpart. 

Tapia Salinas, 'Derecho Aeronautico, (1944), p. 72; 
Vidé1a Escalada, !'Derecho Aeronautico, (1969), 
p. 410. 1 

• 
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...... , " 

, '0<;, 

J \ ;-. 

, . ' , 
'. 

T~e ICAO patt~n has'been adapted by the 
following' states in Lati~,' Am~rica: Brazi1, Co1ombia, Costa 

R' M' l 'd' l 231 1ca, eX1cD, Guatcma a, Paraguay an Vcnczue a. 

. 232 ]\'l,'ticlc 327 of Mex1:co's 1dW of Cc!Ocral HCilns 

of Communications in its paragraph 4 proviùcs: 
\ 

"An airport shal1 be any civil aero
drome for public service having ade
quate facilities and installations 
for the operation of public service 
~ircraft." 233 

Article 52 of Paragu~y's Aeronautiea1 Code is 
v 

somewhat more specifie and provldes in its paragraph 1: 

"Any aerodrorne equipped with instal
lations for the shelter or repair of 
aircraft, for loading and unloading 
of passengers, 'baggage or cargo, 'l.and 
with 'services to aid air navigattpn'~ 
shal1 be known as airport or hydro~ 
port, depending on whether the area is 
onland or water." 234 

231 'Air COde, Article 48 (Brazil, 196~)1 Law on Civil 
Aviation, Article 49 (Co10mbia, 1938); Law on 
Civil Aviation, Article 142 a) (Costa Rïca, . 
1949); Civil Avi'a'tion Làw i ,Article i9 (Guafé
mala, 1948); AeJ:'onautical Cod'e, Article 52 

232 

233 

234 

(Paraguay, 1957); Civil Aviation Law, Article 
3~ (Venezuela, 1955). 

Book Four, Law of General Means of conunun'ications, 
(1950) • 

Diaz, Navegacion A12rea, (195'0), p. 77. 

Fuster, Dereeho Aeronautico, (l950) ,'P.' 77. 

\ 
-~------''''~~-_>b<'''''~''''_hi &_ tt d 4 IS J§J 1: 
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, Article 49 of Çolambia's law on Civil Aviat~on 
. " 

uses the terrn "special services" instead of "installations": 

"An airport shall be deemed any aero
drame equipped with special services 
for the landin9, take off, parking 
~nd supplying of aireraft, for the 
embarkation and dischargeof passen
gers and for the loading and unload-
lng of goods." 235 ' 

Another group of Latin Arnerican legislation does 
neither define 'the term "airport", nor offers an alterna
tive concept. Thes. law8 are tho,. of aOlivia,236 Hondu~
as,237, Cuba, Ecuador, El Salvador, Nicaragua and Panama~ 

A third posj.'tion is taken by a group' of 1egis
lation which considers the expression "airport" synonimous 
with what today is understood as an "internat-ional air
port". It ia followed by the texts of Chile, Dominican 
Republic, Peru and Uruguay.238 

235 
236 

23~ 

2'38 

Cobo CayOn, Derecho' A~reo, (1966), p. 343. 

The 1939 Air Traffic Regulation of Bolivia, AXticle 
70, determines that an airport i8 the;aerodrome 
that has' the installations to give an auxiliary 
and necessary service fo~ air navigation or 
mi1it"ary activity. TOille, "Direito Aeronautico 
na Bol;i.via",' l Boletin ITA, (195~,' p. 7. 

It bas already been 'mentio~ed the exis~g confusion 
. ' in the legislation of Honduras between Aerodr~mes 

and Airports. See Footnote 165. 

Air Navigation Decree, Article ,15 (Chile, 1931) ~ Civil 
~. , Aviation Law, Article 88 (Dominican Republic, 

1969); Civil Aeronautics L~w~ Article 46 (peru, 
1965), Code of Aeronautical Law, Article' 42 . 
(Uruguay, 1942). 

--
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Article 88, paragraph ~ 'of 'Oominican's Republic 
Civil Aviation law provides: 

IIAn airport ia the flcrodrome ùcsig
n~tcd ps the cntry or lCilving point 
of the national territory, whcre the 
formalities of. custem, "immigration, 
health and agriculture quarantine take 
place as weIl as similar preeedu~es." 

, , 
Article 46 of peru's Civil Aviation law provides 

that these aerodromes'that have authorities for control 

purposes will be ealled airports. 239 

The aforementioned legislations determine that 
the~e is no need to make a legal distinction between 
aerodrome and airport, if the y ,are only distin~uishable 

by t~chnical ~actors, such as the gre~ter or less,r en
dowment of installatiens and services in the airfield. 

Argentina has an interesting pos~tion having 
added another qualifying element to the definition of a1r
port,' that of "the i~tensity of air movement ll

•
240 This 

, 
added\~lement is inserted in a more general framework, 

because the law already determines that the aerodrome 
ahould be ~public i~ 0fd~r to be' quali~ied as an airport., 

Arti~le 26, par~~raph 1 of the Aeronautic~l 
Code states: 

239 

240 

"Airports are, those public aerodromes 
~ ~hat have services or intensity of a1r 
'movement which justifies sueh a denom
ination. Those pUblic aerodromes or 
a±rports destined for the operàtion of
aireraft'coming or goin9 abroad, where 
sanitary services, customs, immigration 
and <;>thers take place, will be called aero

--' dromes or international aitports." 

Gildemaister, Elementos de Derecho Aeronautico, 
- U~iversitario, (LIma: 1964), p. 106. 
Videla Escalada, 1 DOl;e~ho Aeronautico,. (19é9),' 

p. 411. 
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The two conditions of Article 26, the servioes 

given and its use for international or national flights, 

will determine when aerodromes or airports can be con
sidercd intcrllationLll.2~1 l'erhdps, }\,'t ich! 26, in ltH 

desire to dcfine <.:orrcctly wh"l.t an ,~irp()rl is, cnte!"!" 

into the administrative, and regulatory field. The mat

ter is quite interesting from a lega1 point of view. 242 

~ Like Argentina' S ,Aeronautical Code, the rules 

of Brazil, Mexico, uruguay' and Venezuela demand that the 

airport have the character of a public aerodrome, this 
. -, 243 

being.~ very lmportant element. 

Section B. International Airports 

The express ions "custom airport", "border alr

port", "international airport", or "Airport for Interna

tional Use,,244 have long served to indicato those aoro-

dromes 

abroad, 

police, 

or airports destined for aircraft coming or going 

and which carried out the formalities of customs, 
. d'" . . 245 sanltary an lmmlgratlon serVlces. 

The,Paris Convention of 1919 already mentioned 

both customs and international airports. 246 Article 15, 
which ruled th~means of admission to air navigation nbove 

f . t' f d t th " t 2 4 7 
ore~gn errltory, re erre 0 e customs alrpor . 

241 

242 

243 

244 

245 

-246 

247 

Lena Paz, Codigo Aeronautico, (1971), p. 24. 

Guinchard, "Classification des '1\erodromes", 12 RFOA 
(1958), p. 5. 

Air Code, Article 48 (Brazi1, 1966); BOOK Four l Law 
of General Means, Article ·327 '(Mexico, 1Q50) i 
Cod~ of Aeronautical Law, Article 42 (Uruguay, 
1942); Civil Aviation Law, Article 33 (Venez
uela,1942). 

Rodruiguez Jurado, Dcrecho Aeronautj~~, (1963) 1 p. 117. 

Videla Escalade, 1 Derecho Aeronautjco, (1969), p. 419. 

Guinchard, "Classification des Aerodromes", 12 RFDA, 
(1958), p. 4. 

Roper, La Convention Jnternationale du 13 Octobre 1919, 
Sirey, (Paris: 1030), p. 142. 

-. ' .. < ~!-+--~-. 

>'~ :, 
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f ' 248 , f Clearly Ann~x H 0 Paris deslgnated under the name 0 

"Internatiopal aerodt;ome n the aèt;odrome where joint cus-
" 249' , 

toms ,services for two or more states wcre found. Mlile 

"Cu~toms Aerodromes" were those, aerodromes speciùlly de

signated by the Customs'administration of each èontract~ 

ing State, where airc~aft gOing abroad had to depart. 250 
1 ) , 

Havana convention 

, "Every airera ft engage~ in international 
traffic which enters,~he airspace of 
a contracting State.with the intention 
of landing in .aid .tate, .hall do sa 
in the corresponding customs aero
drome ••• " 251 

The Chicago Conv~ntion also has a referencè to 

Custoros airport in its Àrticle 10,252 which provides 

that I(except in a case where, under the terms of this 

Convention or a sRecial authorization, aircraft are per

mitted·fo cross the ter~itory of ~ contractfng State 

without landing"; every contract1ng State may require 

aireraft entering and leaving its territory ~o lànd at, 
or ,depart from "an airport designated by that State for 

248 

249 

250 

Annex H, unlike all the other Paris Annexes, was not 
, subject to amendment.by simple vote of CINA, 

but had to be acted upon by al~ adherent states, 
in ~he same way as the articles of Paris ltself. 
, ' 

Tapia Salinas, Derecho Aeronautico, (1944), p. 78 •. 
, , 

Zollman, Law of the Air~ Bruce Publishing Co., (Wis-
consin: 1927), p. 189. . 

251, It 
, , 

is important to note that the matter is relqted to 

252 

the freedom of passage. Both Paris and Havan~ 
took int6 consideration, above a~l, the geo
graphical scope of their Conventions. Warner, 
"Convention for Air ,Navigation Il r 3 ALR, (1932), 
p. 262-263. 

lt ls similar to the third paragraph of Article 15 
of Paris •. 2 pro('ee~ings' of the International 
Civil Avi,tIO'i1('()nf~!2!lce, (1949J t p. 138.2. 

___ ._,~_ , t .. ' ..... ~.'l ••• , 

, 0'1" "'''''';-,, .~, "7", ~-~-.....,., 'i"I', :-._.... • 
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the purpo,ses of customs and' othe~ examlnation. Il All 
~ 253 

aireraft are bound to comply with such requirements. 
\ ' 

r~AO defines "Internat~ona1,Airport" in two , 

'annexes: 9 (Facilitation) and 15 (Aeronautica1 In~orma

ti~n Serviees).254 An International airport ls: 

. , 

"Any airport des~gnated by th"" oon
tracting State in whose

1
' ter,r~ ~o'ry 

it is situated, as an a rport:Qf 
entry and departure for inte~iation
al air traffic, where the formali
ties incident to customs " immigra
tion, public h~alth, animal and 
p~ant quarantine and similar pro
cedures are carried out." 255 

Through the legislations of Paris and Chicago, , 

and Annexes 9 and 15 of Chicago, one, can c1ear1y seethat 

a major development has occurred. The notion of custams 

airport was broadened into a new concept of international 

airports. 

The concept ,of "internatiohal airport" i5 not 

found in the Aeronautical Regulations ~f Bolivia, Costa, 

Rica and Cuba. It ia on1y insinuated by the law of peru. 256 

Al! other Latin American texts recogniza it and regulate 

253 

254 

255 

Shawcross and Beaumont, A~r Law, (1966), ~. 205,. 

àinaldi Baccelli, "~nternational Cooperation for 
Airports", Unpublished lecture, MeGill Univer
sity', (Montreal: 1'975), p. 6. 

ICAO'OoC: 9l10~ Lexicon , Vol. II. Defini'tion 141, 
(1,974), p. 61. 

256 'Civil Aeronaut:i.cs Law, Art,ïcle, 46, (poru 1 1.965). 
, ' 

, ' 

l 
1 

,j 
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",'0 U) .. 

it,. fOllowing v~ry èlos~ ICAO's d~fini'1;io,n~,2,5:] 
, , 

Severbl states include as a typical element 

,~f a,," inh"'}:r\<lt'ion.:\l <lrrport·, ib;, fm-mal Ilhll1ifcsfati9r'l,Of 

t'he public au~hori ty, generally the Executive yower-:-

\ 

1, • Article 6.7, 2nd paragraph' of. Braz,ill,s Air COde", 

~rovidès that only ,a gualitied authority will give' \he 

1j,$t of internatiol'i!l, l, à~rports. This demons'trates the 
•. t 258 

.9rea~ power and importance vested in th~ auth~rit~. 

. , 
, , 

Article 813' of El Salvador's -law on Civil'Avia-
, 

tion, has a.,definite and 
( 1 y , 

pr~èise pos'i fion 
'b> 

o ' -
witp' regar'ilis 

~o· .,the "importance of the 

~ .. I~t~~na:'tionar" ~ir~rts'~, 
authority. Under the title 

, " 

it p~ovid~s the, fOl16wing: 
• 

" , , / 

'IITo' have international character l'an 
airport must. I:?e thus declared by th,e 
~xecutive~~o~er after e~tablishm~nt. 
Gf the re§pecti ve ,~nternational ~er":, 
vices' of ~nun'i'gréJtion, CU'stoms and' 
healfh ,aI)d it mu~t fulfill, aIl techni
o~l reqûirements specified in Annex 
14 .of the Convention on International 
cl, vi' . on ~.II .' 

'~ t 
, . 
. . 

11,., 

. ~ l' 'i 
., 

,c 
, . 

257 . ..... ' 
•. ' 'AeronautJcal Code, ,Article 26 (Argeptinâ, ,1967); 

~Atr 'Code, Artj.cle 67 ,(ar-a~il, ,1966); Law .on 
':Civil Aviation, Arti,cle 65 (Colombia, 1938);. 

a " 

, 

. , 

Air :Navigat~on ,Decré~ 1 Article 15 (Chile, 1931).; 
/' C~vil ;Aviation iaw, Article 97' (Domlnican Re

public,.1969); Law of ~lr,Traffic, Article, 21 
(Ecuadgr, 1960);' Law on .Civil Aviation, Arti
è1e 88 .(EI Salvador, 1955); Civil'" Aviation ' 

,'Law; Al;t.icle 79 (Guatemala, .19A8)i Civil Avia
tion Law, Article: 70· '(Honduras, 1.9'50); BoQk 
FQI4r':' Al:'tiçl'e 327' (Mexico,: 195(1),; Civil,.Avia
'tion Code, Artic),e 65 (Nicaragua., 1956); Requ- J 

, • l' lation on Civil', Aviation, Article 48 (Panama, ~ ~ 
,. , . , ',,' ;1.963) ;~ AeronautiC:âl., Code, Ârtfcl~ 5,2- (~~r~guày, " 

,1957) i Ciyii' AviatÎlOn Law, Art;:~cle ~5. (yelle':"' 
.uel~, .1955)' .. , " ~, " 

~ Jo ~ • ~ ~ • • 

258 "va~lé,' ~Ôdi~ \~r~$il~i~O do Ar> ,{i,967r,: p. 116. ;'.' ' . 
'" .' / .~ .. 

, '. 
" , " 

" , " 

.' " . 
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Article 70 of the C~vi1 Aviation Law of Hondur

as, expr~sses a simi1ar idea, using a different wording~ 
J~ 1 

, . 
"An airport s~all be interna~ional wnen 
it has been declared 50 by the govern
ment and when it is equipped to pro
vide international services in accord
ance with the recommended internation- ' 

'. al rules.'" 

The Jaws. of Dominican Republic, Nic~:~gUa, Pan
ama and Venezuela also follow the trend of giving an im

portant role to the government, due to the significanee 
• 259 . 

of International Airports. 

h A ~.. 1 260. d' h T e rgent1n1an aw 1ntro uces t e concept 
that the status of International airportocan be given to 

a simple public aerodrome. This moda,lity h~s been justi

fied.beeause of the requirement impos~d upon aIl ai~- , ' 

craft entering or leaving a country, to do 50 from an 
international field~261 

The Brazilian law presents another particu1arity 

when defining an international airport, as those "a irports 

destiped for national o~ foreign aireraft doing scheduled 
or non-scheduled inte~national services".262 The draft-

~ ~ 

ing 8eems to suggest that the use of thesè airfields is 
limited only for international scheduled and non-schedulep 

, '.. 263 /" services, even though this ""'was not the 1ntent10n. . 

259 

260 . 

261 

262 

263 

Civil Aviation Law, Article 97 (Dorninican Republic, 
1969); Civil Aviation COdé, Article 65 (Nicara
gua, 1956); Regulation on Civil Aviation& Art~
cIe 48 (Panama, 1963); Civil Aviation LaW, 
Article 35 (Venezuela, 1955). 

Aeronautical COde~.Article 26 (~gentin~, 1967). 
Lena Paz, Codigo ~~ronautico, (1971), p. 24. 

Air Code,_/Article 48, parag~aph 2, (Brazil, 1966). 

Valle, Codigo Bras!letro do, Ar, (1967), p. 88. ,., . . 
\ 

\ J 

, J 

\ ; . 
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~ , 
Section C. Related Concepts wi,tl1 International Airports 

J: . 
, ,Floating and mul tina,#ion~il airports are related 

qoncepts, ln connection with tnte~hationùl Airports • 

. . Floating airports have only acatlemic interést 

tod~y, es~ecially sinee the idea of estah1i~ping artifi
cial floating islands to help th~ landing on water"of 

aireraft in the midd1e of the Ocean, has been dropped for 

a long whi1e. 264 ~ 

Multinational International Airports aré those 
that have' a joint management ~ystem by 'two or more nations. 

'\ . 
TYo èxamples of'Multinational Airports are those of Basel-

" \. , ~ 

Mulhouse, in the Freneh-Swiss border, 'and the Geneve- ' 
C ' t' A' 265 , , d f' d 01n r~n 1rport. In Lat1n Amer1ca we 0 nowl 1n 
either type of International airports. 

264 

265, 

Many 

, 
/ 

(; 

wr~ters have commented on the subject of f1oat
inq aiFPor.ts, such as Tapïa Salinas, Cobo Cayon 
and Gay de Montella. ICAN in 1927-studies the 
matter, and the International Legal Aviation 
Co~ittee did the same "in 1930., Floating Air
ports are accepted, but they do present certain 
interesting juridical prob1ems. A condition is 

'settled in order for thern to he allowed to exist 
and it is, that certain provisièns must be taken 
to protect riparian States. The soverei~nty-of 
the State owner'of these airRorts woulq b~ un- . 
questionable as,long as it does not violate the 
freedom of' high'seas and does not Interfere with 
other hations' rights. ~or further reading on 
this Jllatt~r, see: Casentini, International Code, 
~viation, Rivqdeneyra. (Mexico: 1933), p. 76; 
Kroell, 1 Traité de DrQit International Public 
AeFien, _~ditlons IBternationales, (Paris: 1934), 
p. 31. ':.;' 

For,_~~j:.h~r reading see: Archinard, "Une importante 
, éonvention Franco-Suisse de Droit International 
- Pu~lic ('amenagement de 1 f aeroport de Çeneve

'Cointri.n1' , 14 ASDA Bulletin( (1952-7), p. 14; 
,:Laqet, . '~Statut Juridique, organisation et fonc- .~ 
tionnement", ·140 Revue du SGAC, (1970), p. 37--
44. The whole issue ,.of this review is dedicated 
to the' Jntern~t.j (,nal A~rpQIit Basel-Mulhouse. 
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CHAPTER 5. AERODROME AUTHOlUZATION 

Section A. Authorization in General 

Air law has recognized for a long time that the 
" 4> 

qualifying e~ement of an aerodrome, wnatever be its class 

or category, is that of a previous authorization by the 

aeronautical authority.266 Something essential would be 

lacking without the authorization. Aerodrome authoriza

tion should not be canfused with those authorizations 

given for material warks, or for installations and ser

vices~ contributing for a better airfield in the material 

and techni~al scope. 
, 

In legal terms the authorization is an adminis-

trati ve act that ema~ates fram the aeronautical ·au~hori ty, 

and by which a determined surface is recognized as an 

aerodrome. It is identified and a location is settled, 

according ~o its geographic coordinates. ln addition, by 

means of legal and statutory classifications, it is cate

gorized, and certain air operations are authorized ta be , 
held in the aerodrome. ,The latter will depend upan the 
categorization and technical characteristics of the aero

drome. 

The authori~atian requirement of every aerodrome 

i8 a positive formu~ation~ which was expre,ssed heretofore 

in legal texts ~s a prohibition to open and opera te aero

dromes without a previous ',authorization. Sorne Latin Arner

ican Texts still maintain this pos~ion, sueh as those of' 

Brazil, Chi1e, Dominican Republic and panama. 267 , 

266 

261 
Rodriguez Jurado, Derecho Aeronautico, (1963), p. 111. . . 
Air Code., Arti,e1e 47 (Brazil, 1966); Air Navigation 

Deeree, M'ticle 36 (Chi1e, 19,31)'; Aeronautical 
Code, Articles 53-54 (Paraguay, 1957); Civil 
\Aviation Law', Att iele 93 (Dominiean' Republie, 
1969) .' . 
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Article 36 of Chi1e's Air Navigation Decree 

). . wi th force of law, provides: 

"It should be prohibited to establish 
or operate aerodromes without authori
zation of the Aeronautics Board,' which 
shall 'de termine the standards for 
their design'and operation. Su ch 
authorization shall be revoked in case 
an aerodrome fails to meet the necea
sa~y conditions, or when it fails ta , 
observe the regulations." 268 

Article 53 of Paraguay's Aeronautical Code pro

vides in this matter the following: 

"No aerodrorne may be constructed, or if 
constructed, may not' be altered with

'out advance authorization from the 
Board of Civil Aeronaut1cs." 

Art1cle ·54 of the ~ame code, goes on to pro~ide 

t~at the operation and construction of an aerodrome must 
/ 

~~pe an accordance with the requirèments prescribed by thé 

Board of Civil Aeronautics. 269 , ". 

J 'i Article 1 93 of Dominican Republic's Civil Avia-
tion law, has a aimilar,atand on the .ubjeot, but the 

authorization ia only considerêd with regard to public 

aerodromes. 
1 • 

The requirement of authorization, permit, or 

certification is considered in the,majority of the Latin 

268 

269 
Hamilton, Derecho Aêreo; (19~60), t:,.;66 t 
Fuster, Derecho Aeronautico, (19~:'p. 146. 

~~-----------,. 
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" " ' '". 
> > 

, \ 

• 

American texts. 210 

There a~ three exe 

to the authorization 

Ecuador and pcru. 271 

s, which do not r~fer 

the law:., of Bol ivia, 

~he Argentinian Aeronautical Code expla}ns the 

au~orization requirement, statin9 that it would be de-
• 1 

sirable to have a perfect knowledge of the aerodrome in 

cases where i t could he used 'for emerge,ney reasons. Allso 

there i5 an impo~tadt interest in aeronautical charte, 

linked to 'the" ~uthorization ·requir~nt. 27,~ . 

Legal texts in Latin Ame'rica extend' the author

ization requireme~t to the construction's~ of an aero-, 
drome;273 

t 

Article 48 of Peru's Civil'Aeronauties Law,pro-

vides: "For the eonstru~tion çf AerodrOmes' in Peru,' an 

authorization from the Civil Aeronautics Board is requir

ed". 

270 Aeronautical Code, Article 27 (Argentina, 1967): 
Law on Civil Aviation, Article' 61 (Colombia, 
1938); Law on .Civil Aviationt Article65 (Costa 
~ica, 1949), Requ'lation on Ci\ti1 Aviation, Ar,~i
cIe 5 (Cuba, 1928); Law on Civil Aviation; Arti
cle 12' (El Salvadot" 1955); Civil Aviation Law, 
Article 89 (Guatemala, 1948); Civil Aviation 

;' 
Law, Article 66 (Honduras, 1950); Book Four, 
Law"of. General Means of Communications., Arti- . 
'cIe 3?8 (M~xico, 1950); Civil Aviation Code, 
Article 61 (~icqragua, 1956); Regulation on 
Civil 'Aviation, Article 43 ~Panama, 1963):, Code 
of Aèronautical_~aw, Article 44 (Uruguay', 1942); 
Civil Av~ation Law, Article 36 (Venezue~a, 1955). 

271 The Peruvian Case is interesting. In thé Re9U1~t~on 
of Civil Aeronautics of 196,4, the oPeration "'f 
aerodro~es r~quired an authorization (Article' 
95). The p~sitio~ has Dot been maintained by' 
the 1965 Civil Aeronautics Law. l' 

272, j 

Le~a, Paz, Codigo Aeronautico, (l971)~ p. 24 • 
273 ' " " 

"Civil Aeronautics "Law (Peru, 1965) 1 Law of Air 'l'raf-
, , fic {Eçuador, 1960j; La" on Civil AViation (Colo~" 

mb'la, 1938)-1 Ae,ronautical cbd~ (paràgûay, "19") • 
, " 

" 

. ," 
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The texts of Ecuador arld Colombia'go even fur~ 

ther, since the y al~eady require permits for the project 

stage. 

Article of Ecuador's Law on Air Traffic, pro-
1. 

vides: 

'"- .) 

liNo one May lay out or construct an 
airport or an installation intended 
for aviation, without the r~espective " 
authorization from the 'Mihistry of.-' 
Nàtional Defense, which may not grant 
it without -the Consent ,of the general 
staff of the Armed ~orçes." 274 

Articlè 54 of Colornbia's law on Civil Aviation , 't 
states: 

"For the construction of aerodromes, 
and installations for Navigation( ·the 
following réquirements must be fui- ' 
filled: 

a) Prior government authorization 
for the study and location of the 
aerodrome and installations; 

b) Presentation of plans and drafts 
for approval and review of the govern
ment." 275 

Article 53 of the Aeronautical code of Paraguay, 

has already shown us, that aIl subsequent modification 
f d . 'th' t' 276 o ~ero rames requ1res an a~ or1za 10n. , 

The laws of Brazil and Colornbia require besides 

,the authorization an Aerodrome Register. 271 • ' 

274 

,275 

276 

27~7 

~ 

car~era; Derecho Aeronautico, ,(1958), p. 83. 

cebo Cayon,'Derecho Aêreo, (1966), p.359. 

Fuster, Derecho Aeronautico, (1958), p. 146. 

Air Code, Article 47 CBrazi1, 1966); Law on Civil 
Aviation, Article 50 (Co1ombia, 1938) • 

" 
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Article 50 of Colombia's law on Civil Aviation 
'd 278 . prav~ es: , 

"The 90vernlnentsh:)e~t~blish a 
National RegisterQofl~erodromes in 
which aIl Aerodromes oF airports a 
authorized to function as such, 
shall be recorded." 279 

, 
Articlè 36 of Chile's Air Navigation Law, and 

.\ 

Artfcle 44 of uruguay's Code of Aeronautical law,point 
out :the ess,entially temporary nature of aerodrornes and 
consider i t a new qualifying element _ for authori,zation. 
The 'authorizati'on for normal functioning is limited to a . . 
spepific period so that the aerodr~me is not,cornpelled to 
maintain indeU.ni tèly the le9a~ and t,echnical eircum
stances, qf the' time when a permit was granted. 

278 

279 

280 

Article 44 of Uruguay's Code pro~ides:~ 

"Aerodromes may be declared temporary 
~~pUblic, custorns, private or emergency 

aerodromes by the executive power in 
accordance with the provisions of, 
the respective regulations." 280 

Cobe C~on, Derecho Aêreo, (1966), p. 365. 
---.; 

It can be affirmed that the requirernents èalled for 
in the lawa of Pèru, Ecuador, Colombia, para
guay'and Brazil correspond more ta regulàtions" 
than to 'le'g'islative texts. 

,Sinee the aerodrome characterization ia formulated 
according to its various purposes, and)these 
purposes can change, the executive power esta
'blishes a temporary basis for thecdifferent 
type's of aerodromes. Tolle, "Direi to Aeronau-
tico no Uruguily", 3 Boletin ITA, (1960), p.' 23. 

,n 

" 
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El Salvador's law on Civil Aviation has'a unique 

requirement, provided by Article 86. This'article stipu

lates that the opürator of the ùcrodrome shaH be a na-

tionnl: . 

"Only Salvadorean national or lagal 
persans may ob tain permits ta con
struct and operate aerodromes in 
this Country." 281 

Section B. Authorization in relation ta public and private 
aerodromes 

The necessary character of authorization i5 main-

'tained with respect ,ta public as weIl as private - nation

al or international aerodromes. -, This, is so' because of the 

êantrol the State must exercise to preserve its sovereignty, 

to execute its air palicy and 'ta guard the basic condi

tions of aeronautical safety. These thrce conditioQ§ take 
into account the public interest factor. Sincc the law 

demands in a peremptçry (~~y the la~ding or dcparture from 

public or privaté aeradromes, it's logical that thraugh 

the authorizatian instrument, will be ahle to control the 

safety conditions af aerodrame~.282 

Because the aer~drOme i9 public, the State must 

intervene and authorize them ta functian. Such a require

ment is practical since ,they can be used by any aircraft 

and there are very important interestg invalved with which, 

c1early, the awners may be unfamiliar. 

281 

282 

The nationality requirement seems unnecessary,. since 
the authorization requirement constitutes a suf-, 
ficient guarantee for any purpose or end. 

Rodriguez Jurado, Derecho Aeronautic~, (1963), 
,p. 117. 

>.' " 
o 
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State intervention 'ïn-private aerodromes ia 

justified, because of the need te control the fulfillment 

of the minimal safety requirements in the airfield. The 

State must also intel:vEme to set air, traffic policy 1 ta 

prevent, aerodrorne use 'for crimes 1 su ch as smuggl'~ng" and 

to regulate traffic in relation to ether private anci"'·,;~u~.,. 
lie aer~dromes. 2.83 ' 

" 

With aIl" the power of the administration te 

authorize an aerodrome te functien or not must 'not be 

"exeroised arbi trarily, "but, rather prudently, te serv~ the 

oommunities interest. 

• \ Cl 

.. ,~. 

283 , '\ 
Videla Escalada, l Derecho Aeronautico'I (~969) 1 p. 417' 

& 4~6. 

, / . , 

. . 
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CHAP~ER 6. TUITION AND ADMINISTRATION OF AERODROMES 

Section A. Control 

From the authority giyen to private persans ta 
\, 

open and operate aero~romeSt dérive:. the necessity to \ 
give to the state the power of tuition and control of aIl 
\erodromes. The pUblic interest requires it, as a lega1 

protection of safety in air navigation facilities,as a 
~~ , 

basis for air navigation. This is why, the state's func-

tion with respect to aerodromés does not stop in the sim
ple authorization of the sarne 9Y an administration act, 
but persista throughout the operational life of the air

field. 284 

The state controls thos~ aerodromes which it 

opera~s and administers. Aerodromes' operated by private 

persdns create a different 1ega1 re1ationship, than 

that which exista wi th aerodromes op,erated by the state; 
the lega1 pos~tion ,of the state aerodromes will be a 
simple problem of subordination between administrative 

agencies. " " 

The principle of control of aerodrornes, and 
particularly of private aerodromes, is recognized by a1-

Most aIl the Latin American texte, w~th the exception of 

," 

284 , ~ 

It i~ convenient to c1early separate the concepts of 
technical control by the authority, from those 
of admini~tration and economic operation '·of 
aerodromes. Delascio, Manual de Derecho de la 
AViacion, ~rafos, (Caracas: 1959), p. 107. 

.( 
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Bolivia and uruguay.285 

Article 64 of Colornbia's law on Civil Aviation 

provides: 

"Aerodrome or air port operators ahall 
be liable to the government or to 
third persons for any violation of 
laws or official orders without pre
judice to"any right of recovery on 
their part against the persons com
mitting such vi61ation.~ 

Article 48 of Costa Rica's law on Civil Aviation 
provideâ: 

ItAirports, }'lhether national, muni
,cipal or private are subject ta of
ficial inspection ... ". 286 

Article 82 of El Salvador's law on Civil Avia- /. 

tion under the title "Control of Aerodtomes" provides: 

285 

286 

.. 

Aèronautical Code, Article 202 (Argentina, 1967); 
Air Code, Article 50 (Braz~l, 1966~; Law 1964, 
Article IOC (Cbba, 1964) J Law r6.752, Article 
3.) (ChUe, 19~O) 1 Civil l\Vi~tton r".1"'1 Article lOb) 
(Dorninican Republic', 1969); J.aw of Air lJ'raffie, 
Article 20 (Ecuador, 1960), Civil Aviation Law, 
Article 7, NOS (Guatemala, 1948); Civil Avia
tion Law, Article 63 (Honduras, 1950) i Book 
Four, Law of Generâl Means of Communications, 
Artiole 327 (Mexico, 1950); Civil Aviation Code, 
Article 58 (~icaragua, 1956); Aeronautical Code, 
Article 54. (Paraguay, 1957)~ Civil Aeronautias 
Law, Article 97 (peru, 1965)';' Civil Aviation 
Law~ Article 33 (V~nezuela, 1955~t Law on Civil 
Avil~ion, Article 64 (Colornbia, 1938); Law on 
Civil Aviation, Article 48 (Costa Rica, 1949),; 
Law on Civil Aviation, Article 82 (El Salvador, 

( 1955); Regulations on Civil Aviation, Article 
~ 47 (Panama, 1963). 

T911e, Air Law in Latin America, Appendix (1960), 
. 'p. 29. .,.. 

• 
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f. 

"AlI Oivil Aerodromes and airports. 
in the country shall be subject ~o 
control, inspection and supervjslon 
by the Departmcnl of, Aviation. Il 

Article 47 of Panama1s Regulation on Civil 

Aviation, under the title of "Competent Authority" pro
~ 

vides: 

"Al:l civil aerodromes and airponts of 
~he Republic are subject to the control, 
inspection and supervision of the Gen
eral Bureau of Civ).1 Aeronautics." 

Section B. Operation of Aerodromes 

The optio~s among different systems of aero-
(f>. 

drome operations are linked to the economic PQI~cies of 

States. There has always been an interest in the subject 

by aviation lawyers, because the operation of aerodromes 

has an influence on the aeronautic liability regime. a 

Damages in this field of activity are relatéd to the qual

ity of the airport operator and local services of air 

,transit control. 

Two relatively new civil ayiatlon laws ~n Latin 

America, those of CUba and Ecuador, fo11ow systelllr, by which 

the state undertakes aerodrome operation. 287 ConsequéDtly 

the operatiOn solely reliès on that particular statetgo~-
1 

ernment. 

" 287 
"(j An example 'f,f the" aforementioned system is Law 1160" 

Article le) (Cuba, 1960) J Law of Civil Aviation, 
Articlé 1 '(Ecuador, '29th November, 1963). 

.. 
, 1 • 
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" Artiêle 1 of Ecuadot's Civil Aviation 1aw pro-

vides: 

, 
'''L'he conlrol of Civil A j,l' N,lvitjdLion' 
within Eçuadorii.ln 'l'orri tory, corrcs-
ponds ta the GovDrnmùnt, ùnd ül~o the 
construction, operqtion' and mainten-
ance of aerodromos in the country" ',~' 
with its services and installations." 288 

An opposite system, consider~d to be liberal, 

la followed by the 1aws of Argentina, Colombia~ Dominican 
" . 

Republic 1 Paraguay" Uruguay and Venezuela, These states 
• do not assume a lega1 obligation to ,administer aerodrom~s. 

1 

There' exists ,po legislation regarding a?rodrome operation, 

and the state·s role generally is 1imited to the technical 

conf~ol of t~e cons~ruct~on Qf the aerodrome. 2?9 

Coldmbia's 1aw on CiVil Aviation 290 in it's 

Art101e 70 provides: 

288 

289 

l " • , 
" • ~. ('!he Goverrurent) may a1so take o'ITer 

,the 'administ~ation and operation of 
'aeroq,romes or airports"." 91 

Civll de' Ibero-

, ' 

The 'operators liabili ty is ,also ,regulated 'by sorne 

1 

"', 

'290 

291 

1eg~al~tion of the libera1 s'ys.tem • , '0 '. 

l, 
l , 

" . 

~bo Cayon, Derèchq, A~rreo, (1966). 

See a1so Articles 36 and' '37 of Venezuela' a Çivil Avia
tion 1a~.·~The public uti1i'ty'prinèiple is con
sider'ed ih Venezuela to be 'related to the oon
struc,tion of. aeroâromes, this 1 being thé reason 
for the S.tate ',8, pàrticipàtion. l,ar,es, Principios 
Génerales de Dorocho Aeronaut i(!o vénüzo1ano, • 
R'agon,.. (Caracas: ,r~)541"-;-p:·--r93;:---· --

, ' , 
, " 

'1 " \, , '. 
1 

. . . ' 
1 . 
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The third system of aerodrome operation rec

ognized in Lat~n America, i5 called mixed or eclectic. 

It is characterized by the fact that the State 1egally 

as El/urnes , the operation und administration of public acro-, 
dromes, either d~rectly or by means of a concession. In 

texts in which ~he technique of legislation 18 1ess advan

ced, the State ~ssumes the operation,of the so-called 

"national aerodromes", which usually coinciàe with the 

public ones. 

The State administers all public aerodrornes 

directly in Brazil and Costa Rica, although in Brazil 

- the administration may be given to private persons through 
, 292 a conceSS1on. 

ArtiGle 53 of Costa Rica's law on Civil Avia

tion state-s: 

. 
"The Director 19 entrusted ·with the 
a~ministration of a~l airports, with 
the exception of m11itary and pr-ivate
ly owned ones for private service." . 

Chi~e's Air Navigation law determines that the 

State will administer on1y the public aerodromes of gov-
~ 

ernment ownerehlp, even though they generally coincide 

with all pUblic aerodromès. 293 

t 
A different system is used in Mexico and Nic-

aragua, whereby through the designation of the Chief or 

Commander of the Airport, the State administers thern. 

292 

293 

Air Code, Article 50 (Brazil, 1966). The concession 
is given under certain conditions, such ~s 
compulsory observation of the administrative 
and technical'instructions givcn by the Federal 
Authority. Valle, Codigo Brasileiro do Ar, 
(1967), p. 91. a 

,Hamilton, Oerecho Aé!~, (1960), p. 268 . 

• 
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'1 Article 327, paragraph 7 of Mexico '5 law of 
r 

General Means of Communication, providcs: r 

"The Secretariat of Communications 
shall exercise authority over aIl 
airports, through the Commander 
app6inted for the purpose ... ". 294 

Article 66 of Nicaragua's Civil Aviation Code 

points out the following: 

"At the domestic civil aerodromes 
and airports, the highest authority 
insofar as concerns the internaI 
regulation of the aerodrome o~ air
port, shall be exercised by the Ad
ministrator or Manag€r, who shall be
appointed for this purpose by thè 
Ministry of Aviation. At Interna
tional Airports tbe administrator 
or Manager shall coordinate the 
administrative activities of imrni~ 
gration, customs, healtfi and Police 
Authori ties ... ", ' 

In the 1aws of El Salvador, Guatemala, Hondur

as' and Panama, the State assumes only the obligation to 

a<l.rnin1.te:r ai:rporta owned by the gcvernment, and "national 
. t" a150. 295 a1rpor s 

Article 6 of Honduras' Civil Aviation Law states 

in its paragraph V, that the General Direction of Civil 

Aeronautics will have " .•. to supervise national and pri-

294 

295' 

Diaz, Navegacion Aérea, (1950), p. 78. 

Law on Civil Aviation, Article 7, paragraph l (El 
Salvador, 1955): Civil Aviation Law, Article 
85 (Guatemala, 1948): Civil Aviation Law, Arti
cle 6, paragraph V (Honduras, 1950): Regula
tion on Civil Aviation, Article 42, paragraph 
l (Panama, 1963), 
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vate aerodromes alld administer the former.".296 

B 1 " l 297 d t t b l ' h l o ~v~an aw oes no es a r~s any ru e 

regarding airport administration. Peru's Civil Aeronau-, 

tics law stntcs in its Article 47, thill dOfllcstic rcgula

tion will determine the rules and procedures of operation 

and administration of airports and aerodromes, i.e. civil, 

national, municipal and private. 298 

We must s~ess that the system of oper~tion of 

aerodromes constltutes neither a lega1 prob1em, nor an air 

ia~ problem. The State will choose whether 0r ;ot 'to as-.., 
surne greaëef·xunctions depending up?n the political orie-

ntation which inspires the legislator, 

With regards to the subject of liability, in 

those hypotheses where private subjects assume duties as 

operators of public aerodromes, we do not think that there 

should be any radical difference between them and the 

State administrators. In both cases, the administr?tive 

entity cannot evade its responsibilities for damages 

caused by its management. In fact, in the case of a pri

vate management there is the possibility of an additional , 
resp~nsibility to the government, that ls, that they 

must also assume responsibilities to the administration 

in charge of contro11ing the entire aeronautic infraestru

cture. 

296 

" 297 

298 

This type of administration is'done in order to as
sume the los ses that generally "national" air
ports incur 'in their situation of being public 
utility services. Pino, Derecho ~éreo, (1974), 
p. 152. 

-
Decree oI October 24, 1930, RegulatingÀir Service 

in the Republic. 
. . 

Mapelli, Leyes de Avi"ac'!l.on Civil, (1970), p. 680. 

" 

, 

1 
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Sorne Latin American legislations consider the 

possibility of 9renting concessions in aerodromes and 

other buil~ings in the complexe Concessionaires can 

occupy temporarily and under certain guarâ?tees, speci

fied areas of the aerodrome installations. The pur~ose 

will be to provide the necessary services of aIL airerait, 

passengers an~ cargo movement. 

Among the laws that régUlate these concessions 

one should mention those of Costa Rica, Cuba, Chile, Gua

temala and Honduras. 299 

Article 54 of Costa Rica '8 'law on Civil Avia'" 

f tion et~te8 the following:, 

299 

Il 

"Within the perimeter of airports 
or surroundjnq ~and, whether undQ~ 
public or private owncrsh1p, aIl kinds 
of official or private air services 
may be established based on proper fran
chises which shall be grantéd" provièled 
eacl} licenseeoperates with due 
independence." 

, 0 

Law on Civil Aviation, Article 54 (CQsta Rica, 
1949); Regulation on Civil Aviation, ~rticle 
6 \ (Cuba, 1928); Law 16.7~2, Articles 3 and 8 
(Chi1e, 1958); Civil Aviation Law, Article 93 
(Guatemala, 1948) 1 Civil Aviation Law, Arti
cles 60 and 72 (Honduras, 1950). 
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• CHAPTER 7. FLIGHT PROTECTION SEnVICES 

Section A. Çharacter~stics and Classification 

The technical services of aid and protection 
./ 

to air navigation complement the rolé of ,t~aerodrome, 
either inside thè aerodrome enclosure or~~ the usual 
'f 300 Th ' C ~ ~1-.' t' f a1rcra t routes. ese serVices are a :coll~1na 10n 0 

installations and servic~s jointly or indepen-

dently, following particular di ectives, with a p1anned 

system and with" the characteris 'c, of having a permanent 
• 

vigilance. They operate from l~nd, sea and nowadays even 

from the space, for the purpose of safety and regu1arity 
• in air navigation. 

Aids to Air Navigation are the various services 

giving to the pilot, in the form of" instructions or ,in-

formation 

tance in 
about changing conditions, the necessarr assis

order to attain navigationa1 ·safety.301 

One must consider the fact t~t any con ition 

df weather gi ven before a f1ight, " can change during the 

flight 50 it 15 riecessary to assist the~alrcraft at every 
mome~t, in order for the aircraft to arrive at 1ts destin-
~ation without any lnconvenience. 302 ,The assistance can 

3QO 

301 

302 

~ 

Hamilton, Derecho A€reo, (1960), p. 271. 

Pepin, Geographie de la Circula,tion Aerienne, Galli
mard, (Paris: 1956), p. 139. 

An aircraft flies thrQugh different regions, qnd the 
conditions of weather are continuously chang
ing. Because of this change in time and space, 
there must he continuous information regarding' 
traffio, since in those high density traffi~ 
areas, without assistance, a collision could 
easily oocur. 

• 
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be given before and during the flight, and the compul-

,sory cha the instructions will vary according to 

the 303 . 304 
~ght( and the overflown reg~on. 

Annex Il of the Chicago Convention indicates 

that.the Air Traffic Services have 'the fOllowing objec· 

tives: 30S 

'Hl:' L-prevent collisions between ' 
aircraft; , 
. 2- To prevent collisions between 
aircraft on a manoeuvring area and 
obstructions on .that area; 

3- To expedite and maintain an 
ordEtrly flow of air traffic; _ 

4- To provide advice and infor
mation use fuI for the safe and 
efficient conduct of flights; 

5- To notify appropriate organi
zations regarding. aircraft in need 
of search and'rescue aid, and 
assist such organizations as re-
quired. " 306 1 

ICAO's Annex Il describes the establishment of 4 . , 

J:
i space units and seryiqes, which will 'a~low the promo-

on of a safe, orderly and expeditious flow of air traf
fic. Annex 11 and Annex 2, will enéure that flying on 

international air routes,is carried out with uniform con~ 

ditions whieh will improve not o~ly air soféty but also 

303 

304 

305 

306 

The flight can be vieual or with instruments. 

ICAO, Annex Il "Air Traffie Services",' 6th Ed'ition 
(1970); Paragraph 2.2. -"Objectives of the Aii 
T'raffie Services", p. '12. 

Beaubois, Liability of ~UbliC bodies providin9 
~ssistance to Air avl9ation, ITA Study, 
(Paris: 1967-si, p. 6. . 

" . 
.' 
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li. . 307 
the efficiency of air operaF1ons. 

Air Tratfic Services, which we have also den-
, ,l • 

ominated Flight Protectiorl Serviceè, is defined as: 
" 

"A . fi . . 1 . gener1c ter~ mean1ng var10US y, 
flight information service, alerting 
service, air traffic advisory ser
vice, air traffic control service, 
aréa control service, apprôach con
trol servic,ê or aerodrome control 
service. Il ('308 

/ 

/ 

The syst~m laid do~n by ICAO for Air Ttaffic 

services ls based on the breakdown of the airspà~e into· 
cG>ntrol regions,/control zones and flight information 

regions, as Wél~ as provisions for the creatiôn of coh

trolled aerodromes. 309 

TqrJe categories of Air ~rafflc S~rvices are 

provided by Annex 11. 310 Air Traffic control service 
• .lJ ~ 

which performs area and approach control services for 

IFR f1ights, and airport control service for aIl flights; 

F1ight Infor~ation; and in case of emergéncy an alerting, 
. 31V ) serV1ce'. 

307 ~rroz, "International Legislation on Air Naviga
tion over the High Seas", 26 JALC, (1959), 
p. 162. 

308
1 

'ICAO 
, , 

Doc. 9110, Vo1.'II, Lexicon. Definitions (1974), 
p. 14. befinition No ASS. The definitiop is 
found in Ann~x 2, Annex Il and PANS "Rules of / 

309 

310 

311 

the Air andlAir Traffic Services" • 

ICAO Doc. 8302-LC/150-2'
L 

Legal Cornmittee, 14th 'Ses
sion, (19

0
62), p. 161. 

Annex Il, '6th Edition (1970), p~ 12, para 2.3. 

Larsen, "Liability of Air Traffic control agencies 
ta foreign air carriers", 3· IQA, (~964) 1 p. 116. 

... 

\, 



. { , ' 
Tt"' 

~. ' 4 
, , 

o 

() 

" , ", "~< , " 
. ._>..:.~,- ------'---~------

':'90-

The Chicago Convention binds its members to 
provide Air Traffjc Control. They must m~ke ready, if 

feasible, radio, mcteorologicul and oth~r air navigation 
services needed in the performance of 'international air. 

flights. 312 Arti~le 28 of chicago Conventi~n is the for-

1 . f h . t 313 ma expresslon 0 suc requlremen. 

Another tCb articles of Chicago whlch'are clos

ely related to this matter are Articles 37 and 38. Arti

cle 37 precisely defines the method for reaching a cer
tain degree of required uniformity and points ~ut the 

different standards and procedures. ArticIJr3S refers 
ta departures from those standards and procedures, due 

to the impossibility of eornplying with thern. 314 

It is within the power of contracting states 
ta include in their national 1egislation sorne or ~ll of 

the provisions of Annex 2 and Il, and PANS. 3IS A\note 

must be made, that when the ru les of Annex 2, Whie~ are 

312 

313 

Shaweross & Beaumont, Air Law 1 (1966), p. 634 ~'. 
\ 

Bosseler, "International Problems of Air Traffi4 
Control and pO'ssible solutions ", 34 JALC, , 
(1968), p. 467. 

314 

315 

Lec~rq, Aides ~ la Navigation Aerienne, (1959), p. 16. 
\ 

The contracting state will determine l,n the last re
'sort the rules covered by Annex Il which will \ 
be applied over· the high se~s. T~e diseussio~ 
then arises whether the proceaure is in con- \ 
formity with Article 12 of Ch.rna'1o, sinee some\ 
provisions of Anne)( Il are related to the f1i9h't 
and manoeuvre of aireraft. 

\ 
\ 
\ 

\ 
\ 

-, 
• 1 r. ) . , 

\ 
\ 
\ 
\ 
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\ 
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"ru1es re1ating to the f1ight and manoeuvre of aircraft", 

refers to rules of the aiJi applicable over the high 
8ea9,316 they have a bindltg charaeter 3l7 over Contract
.ing states. 31B 

The installations and services which we will 

refer to, are exc1usive1y"linked to the protection and 
aid of aireraft. However, it must be pointed out, that 
arnong those services and installations, the so-ealled 

319 "sovereignty services" should not be iitêluded. The 
exclusion also app1ies to services such as maintenance , , 
and repair of aircraft, refu~fling aod airera ft lubri-
cants. 320 .1 

316 

317 

318 
319 

320 

Due tO the non-binditng effect of Annexe's over State.s, 
it would be possible for ~tates to adopt within 
their own terri tories regu1ations or praetices 
differing in any particu1ar respfict from those 
estab1ished in the Convention. It was necessary 
in the interest of air navigation saf~ty to en
sur~ that the sarne ru1es would apply over a giv
en area. In view of the absence of sovereignty 
over the high seas it proved indispensable to 
prescribe that the civil aireraft of al! coo
tracting states should, when flying ove! the 
high Béas, abide by the same ru1es without any 
possible deviation.. . 

Article 12 of Chicago gives somewhat unobtrusively, 
in its third senteçce, broad legislative powers 
on air navigation ovet the high seas to ICAO. 
This is ~n contrast ~ith the generally non-bind
ing character or the technical 1egislation adop
ted pursuant to the Convention. The rules appli
cable ovet the high seas' are to be complied wi th 
by Civil Aircraft of "Contraeting States' without, 
possible devi~tion. Ca~roz, "Legislation on 
Air Navigation", 26 JALe, (1959) -, p. 260. 

ICAO Doc. 8302-LCj150-2 (1962), p. 161. 
"Sovereignty seryices" take place in International 

airports and\they eornpris~Qustoms, immigrat~n 
and sanitary serviées. ., ~ 

Doctrine includes i·n ,i. ts analysis sorne of these items. 
We have disregi;1rded them, sinee in our unders.tand
ing their function and purpose 15 somewhat dif
ferent from tha't,: given by the aids to air navi- . 

. gati0n. .See, R(~driguéz Jurado, Deracho Aeronautico,. 
(1963) , -po. 125; 9ay de Monte11a ,J5ei'êê1îô Aëionautico, . 
(1950), p. 218. \ 

• 

• 
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• (\ Installations and services ean be classified'in~, 

three groups: automatic and semi-automatic installations; 
. , db"" f' , 't Il' 321 services; an com lnatl0n 0 serVlceS-lns a atl0ns. 

a) Autùmatic or semi-automatie installiltion~: those per

taining to the route followed in air navigation. It in

cludes various types of radio beacons, marker beacons and 

the Instrument landing System (ILS). Also visual or ground' 

traffie lights and signaIs (marking runways, heights, 

obstacles and aerodrome locations). ICAO regulates these 

installations in Annex 14, "Aerodromes", and sets forth 

the Standards and Reeommended actices. 322 
1 

b) Auxi1iary services: They are the fo11owing-

1- Information (aeronautic, in flight and air-

ft d ' h) 323 cra lspatc; 

II 1 " 324 - Emergency a ertlng servlce; 

l h d d · t' 325 II - Seare an reseue eoor Ina lon; 

IV- Air Traffie control (in routes, approach and 
aerodromds) . 

321 

322 

323 

324 

325 

One is not able to thorough1y analyze installations 
and services because it progresses and changes 
50 rapidly. However for this study we have 
tried ta give àt least a general overview. 

Annex 14, Aerodromes, 6th Edition (September, 1971). 

The funetion of this service i5 to g'1 ve wea ther in
formation and telated statisties when demanded 
by the pilot~usua1ly in controlled airspace. 
Darsen, Regulation of Air Traffie Control Lia
biliti bX Internat~na! convention, LL.M. Thesis, 
McGi! _univer~ity, Montreal: 1965), p. 52. 

In the case of an,emergency, the Air Traffie ,Control 
and Flight Information Center cal! alert, col1ect 
and disseminate information. Ibid, p. 53. 

Annex lo2 of Chicago Convention, ItSearch and R'ëscue" , 
deais with the subject, implying that ~ i$ not 
related to Air Traffie Services. Ibidfp. 55. 

. ,-
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ICAO regulates th'e auxil,iary services thrbugh Annex Il, ~ 

"Air 'l'raffic services".326 In spite of the high degree 

of subjective character of the air traffic services" tHey 
.1 

must support themselves with tqe radio communicatio~ sy~ 
stem and radio direction finders (different types. of ,ra

dar). 

c) In the category of service-insta~lationsr man and 
instrument work closely together. Distinction. must be 

made between aeronautic terecommunication (land-land and 

land-air.) q.nd ae;ronautic meteorology. Both ,.of them are 
regulated by Annexes ~o the Chicago' Convention, estab1i
shinq Standard, and, Recoromended Practices to be f0110wed 
by the 'Contracting states. 327 ~ . 

The aforementioned classification328 leads us 
to point that services and installations are' chara'cter

istical1y operated as tt permanent public flervice which . 
can by no means be paralyzed. Installations opera te at 
aIl times, without depending on a determined flight. Fur

thermore, meteorological and 'air traffic services opeta~é 

alS~ before and after flights. 

~26 Annex Il, Air Traffic Services, 6th Edition, (Sept-. 
ember, 1970). 

327. Annex 3, Meteorology, 7th Edition (September, 1970): 

328 

Annex 10, A~ronautica1 Telecommunications, 2nd 
Edition of Volume l and II, (April, 1968). 

The former systematic classification can be usefu1 
when looking at the 1ega1 .prob1ern created by 
the legal respqnsibilit.;{ of the Aireraft Com
mander. The responsibflity has be~n strongly 
inf1uenced by the development of flight prot
ection services and installatio,ns, which yield 
part of the technica1 faculties oï the Cornman~ 
der. See on this matter, Larsén, "Liability of 
Air Traffic Control Agenc,ies", 3· IDA, (1964), , 
p. 115-144. -, 

If . 
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. . h' t,f Am' 1" l . 329 h Wlt ln La ~n erlcan egls atlon" t e 

• f ~ 

Brazilian Air Code seems to he the" most complete" whe~ 

it ~pproaches this matter and includes, in i~s Article. 
43,330 the following installations and services: air traf-

T 

fic,' tel eCOlllmun i cations ; meteorology; search' and r~scue 

coordination;, "radio aid and visual installàtio'ns. 3?L 
The inclusion of aIl these services and instal-. , 

lations is not uni~orm within Latin America, but generally 

the Brazilian pattern is followed. 

Article 27 Qf Colombia's law on Civil Aviation" 
provides the folldwing: 

329 

" 331 

332 

"SignaIs or in~tallations ot any cate'" 
gory"intended to insure the saf~ty 
of air navigation, shall be cons~er
ed as a service thereto, and, there
fore, their establishment shall be 
deemed an important reason~for the 
exercise of emirlent domain. 1f 332 

Air Code, Article 43 (Brazil, 1966); Law on Civil 
Aviation, Article 27 (Colornbia, 1938); Law on 
Civil AViation, Articles ,6 and 10 (Costa Rica, 
1949); LAw 16.752, Article 3c) (Chile)o; Law of 
Ai:ç Traffic, Arti.cle ~ 12 (Ecuador, 19E?0}; Law on 
Civil Aviation, Article 78 (El Salvador, 1955}'1 
Civil Aviation Law, Article 92 (Guatèrna1a, 
1948); Civil Aviation Law; Article 6 a~d 60 
(Honduras, 1950), Book Four, law of General' 
Means of ,Communications, Article 326 (Mexico, 
1950); civil Aviation Code, Artlcle 54 ('Ni car": 
agua, 1956); Regulation 'on Civil Aviation,'Arti
cIe 51' (Panama, 1963); Aeronautical Code, A~\
icle 57 (Paraguay, .1957), Civi'l Aviation Law, 
Article 31 (Venezuela, 1955). ,:, 

, f' , 

Valle, Codigo Brasi1e~ro do Ar, (1967), .~~ ~5. 
1 

Among the visual installatidns we can 'mention obstacle 
lights and the' electronic equipment of flight 
aid (inCludincj radio-direction finders ~ • ,,' , ' . , . 

Cobo èayon, Derecho Aêreo, (1~66), p. 378 • ... ----
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Ar,tiéte 92 of G\1a.temala~' s Civ,~l Av!at.j.on ,faw 

simpié ~nd refers,. II\~iniy· to those' wpo \~ill hav~ . ~ ,~ ~ '. . .. 
, 1 • the c6ntrol: , 

[ , 1 ., . 
J- ,~ J .r 

"Radio co~unicat'ion ·{'nstàllationsïn 
. gener~ll" in t;he :airpbr.ts of the ,Re pub
lie 'shal.;L be under 1 the control of " 
th~ birector~t~ Gene~al'ot Civil Aero-
nautics • .'. ". 33.? ",', d' 

~ ,..~ ... 
i"Y~__ ,.~ .. 
~o Article 59, Chatper VI,II 'Qf Honduras' Civil Avia-

, . \ 

tion law, which refers 'to "Servtces,of. a19 to Navigation" 

provides : ~ : . ~ 

"Services of aid to navi9,4tièn .' 
sha11 be th~se th~t saf,egua,ra. 1 

flight safety and regularity, such 0 

as ,flight contrql, aérona~tica~ . 
radio-commun,icat"ions" , wé'ather' re- , 
ports and day and. night'radio bea
con services." 334 

,\, . ' 

. 
Article ~26"paragraph l of Mexico's law of Gen-

eral Means of Communications reg'ards Air Traffic Control, 

meteorologicaJ. servïces, 'aeronautical telecommunications . . 
a~d.aids to âir navigation as "services performed by the 
Secret~ry of Comrnunfcations ••• "~ 

, 1 

'l'he air traffic services ~,not only const! tute a 

pUblic service, but also strictly control the aircraft. 

The aforement-ioned rule:i~ unfolitunÇltêl~~bb$~rVed in Latin 
'.. '335." \ 
Amerlca only by Mexico a'nd Venezuela, ''::lho,se' laws consider 

, . 

. , 

333 ,Juarez, Derecho A~reo Quaternalti=co, n9~6)" l 

p., 378. 

334 

335 

, \ 
\ 

1 

Pi,na, joDerecho Aéreo, (1974), p. ~53" 
;. lt\: . ~, ~ " 1, '", • 

Law o~ 'General Means. of communication; :Book Four, 
,Articl'e 326, Np Ir (Me~ico, Ü:l 50 r:;" Civil Aviation 
'law, Article 31-, para' 2 \{Venezuè1a, 1955). 
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the use of air traffic services as compulsory. 

Article 326, No II of Mexlco's Law of General 

~teans of Commun·ic<,tions providcs: 

"AlI aircraft must use, as an obli
gatory safety requirement the con
trol services of Air Traffic, of . 

~ aeronautical telecommunicationsj 
of meteorological information and 
of aid to air navigation ... ". 336 

Article 31, paragraph 2 of Venezuela's Civil 

Aviation Law, referring to the same services states: 

"The use of such services shall be 
compulsory fÇJC aIl aircraft in acc<?!."~
ance with the respective rtUlesJ-~e<:)n-
ditions and rates." 337 -

Sect~on B, Tuition and Administration 
• 

In relation to the systems of riid and.~rotec-

tion for air navigation, a distinction must be made be

tween the tuition, vigilance or control and, on the ether 

hand, the operation or ~dministration. 

There is no doubt whatseever that the st~te 11 
must be in charge~of the tocality of the planning and con

trol of the systems of aid and protection for air naviga

tion. 338 Through these ~ystems of aid the State manifests 

336 Tolle, l Air Law in Latin/America, (1960), p. 197. 

Lares, Derecho Aeronaytic6 Venezoiano, (1954), p. 196. 

33B Loustau Ferran, La Aeronavef' (1~.58,), p. 87 & 88. 

337 
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• ,J 339 
its sovere1qnt~ and fulfills its own functlons •. 

The principle of State Control in the systems 

of aid to air navigation 15 adopte~ by the ~aws of Argen

tina, Brazil, Colombia, Costil Ricil, CUbd, Chile, Dominic"n 

Republic, Ecuador, El Salvador, Guatemala, Honduras, 

Mexico, Nicaragua, Panama and venezuela. 340 ~~ 

Article 13 of Argentina's Aeronaut~cal Code 

reserves for the State all that relates to flight protec-
• r • 34 1 "'h Cd' . .. f t t.Ion e:erVloes-..-- _.' _~ ~L 0 e t.p.es to antlclpate U ure -- - "'\~ -

needs in the aviation field; rnan~ of which are impossible 
r:-

ta foresee now. It allows the Àeronautic authority to ar-

range with private firms the realization of sorne aspect; 

of aid to air navigation. 342 

339 

341 

342 

Videla Escalada, 1 Derecho Aeronautico, . (1969), p .. 452. 

Aeronautical Code, Article 13 (Argentina, 1967); 
• Air Code, Articles 43 and 53 (Brazil, 1966); 

Law on Civil Aviation, Article 8~ (Colombia, 
1938); Law 16.752, Article 3 (Chile, 1958); Law on 
Civil Aviation, A~tlcles 6-11 (Costa RIca, 1949); Requ
lat ion on Civil Aviation, Article 13, No 2(Cuba, 
1928); Civil Aviation Law, Article l8u) (Domini
can Republic, 1969); Law of Air Traffic, Arti
ole lO.No12 (Eouador, 1960), Lnw on Civil Avia
tion/ Article 78 (El Salvador, 1955); Book Four, 
Law o~Genera1 Means of Communications, Article 
326 (Mexico, 1950); Civil Aviation Law, Article 
60 (Honduras J 1950); Civil Aviation Law, ~Iti
cIe 92 (Guatemalat 1948); Civil Aviation Code, 
Article 55 (Nicaragua, 1956); Regul~tion on 
Civil Aviation, Article 52 (Panama, 1963); Civil 
Aviation Law, Article 31 (Venezuela, 1955). 

Foglia-Mercado, Derecho Aeronautico, Abe1edo-Perrot, 
(Buenos. Aires: 196B), p. 78. 

Public utility facrors 6;re important in this new 
trend. 'Cosentino, "Estructura 1egal bas!ca 
de las Agenci.as\J\e Control de Trafico Aéreo", 
7tQ Irrteramerican Air Law Cqnference, (Miami; 

, . l ~ 7 0 ) 't. -~- '4 •. ~:.· . 
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~ 

Articles 43 and S3 of gr~~ilts Air Code, give 

the definition of aÎr navigation facilities and in addi

tion determine a State Control for fljght protection ser-
. 343 Vl.ces. 

Article 78 

t~tle of "Control of 

view of the matter: 

of El S~V~dO~'S Law,344 under the 

Aid Services", presents a very clear 

"The Ministry of Defense has juris
diction as ta control of Air Traffic, 
meteorological services, aviation 
communications and radio aids to air 
navigation. In the exercise of this 
jurisdiction it shall specify the 
means which are nece~y for greater 
flight safety and efficiency, in ard
er to protect human life and proper-
ty ... If. 

Article 81 of El Salvador's law on Civil Avia

tion refers to the State Control of Aviation Radio Commu

nications. 

Article 60 of Honduras' Civil Aviation Law, 

Chapter VIII, ~Services of Aid to Navigation", reads: 

\ 

343 

344 

345 

"The State shall be responsible for 
the control and the establishment of 
services of aid to air navigation. 
In the exercis~ of this responsibility, 
rules shall he enâ~ted that are con~ 
venient for insuring safety'and éf
ficiency of flight, for the purpose 
of protectlng human life pnd proper-
ty." 345 ... 

valle, Codigo Brasileiro do Ar, (1967), p. 93. 

'Law on Civil Aviation (El S~lvador, 1955). , 
The State can delegate its performance of auxiliary 

services of air navigation ta ospecialized org
anizations. Tolle, 1 Air Law in Latin America, 
(1960), p. 162.' . 

1, 
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Article ~2 of Guatemala's Civil Aviation Law 

establishes only the control of radio con~unications by 

the State: Article 92 is an exarnple of State control in 

1 . f' dt.-· ., 346 on y a certaln area 0 al S ~or alr navlgatlon. 

Four Latin American states lack rules reg«rding 

the State Control: Bolivia, Paraguay, Peru and Uruguay. 

In the matter of operation and administration 

of installations and services of flight protection, Latin 

American laws have adopted one of three methods: 

al Statei 

bl liberal (the state does not assume obliga-
tions) , 

cl Eclectic (state can assume the operation dir

ectly, or indirectly by)means of concessions). 

A recent tendency ha's been towards the regional 

integration of flight, protection systems. It began with 

the Agreement on Oceanic Stations in the North Atlantic 

(1954).347 On the North Atlantic' nine floating stations 

form a meteorologica1 network between Europe and North 

America served continuously by 21 ships. Its operation 

i8 assumed by the NAOS Agreement and its administr;tion 

t •••• umed by ICAO. 348 

346 

347 

348 

Other auxiliary services can be opera ted e'1 ther by 
the State or private persons. Juarez, Derecho 
A~reo Guatema1teco, (1957), p. 121. 

Mateesco Matte, Traité de Droit Aerien Aeronautï ue, 
pedona, (Parls: 6 , p. 265. For text see, 
p. 756. 

NAOS: North Atlantic Ocean Stations. The distribution 
of responsibilities are àeterroined according 
to the nurnber of actual flights across the North 
Atlantic by the Contracting Stntcs civil air
eraft." Cheng, tnterna.tional Air Trans'port, 
(1962), p. 87. 

-, 
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In 1959 a Convention was signed for the crea

tion of an Administrative Agency of Services and Ihstal

lations to assure nir Naviq~tion in AErien nnrl Mndagascar, 

which ls ca11cd ASECNA. 349 'l'ilis public U~liShment' 
consists of twelve African States, a1l former French de

pendencies, its purpose being to providi "regularity and 

safety" of air traffic in and over the participating 

states. 350 ASECNA' began operatijP January l~, 1960. 351 

Two conventions were signed in 1960, one in 

Tegucigalpa, Honduras, which we sha!! discuss 1ater, and 

the 'other in Brussels re1ating to "Co-operation for the 
-

safety of Air Navigation", "Eurocontrol". It establishes 

a "European Organization for the Safety of Air Naviga-
. ,,352 E . f h h' d;J t~on • urope const~tutes one ote eaVlest an most 

dense centers for air traffic. Because are impracticab1e 

nationally operated Air Traffic Contro1s, the European 

States decided to create Eur9control. This organization 

regulates air traffic in any lower airspace which a mern

ber country may agree to transfer, and in all upper air-

349 

350 

351 

352, 

"Agence pour la securit~ de la Navigation Aerienne 
en Afrique et ~ Madagascar". Further'reading, 
de Lanversin, ~L'agence pour la securité de la 
Navigation Aerienne en Afrique et ! Madagascar", 
23 RGA; (1960), p. 207 & 303; Tance1in, The Air 
Navi ation Securit A enc for Africa and 
Madagascar, LL.M. T es~s, MCGl l Unlverslty, 
(Montreal: 1963),; Monlau, La Tr'ansport Aerien 
en Afrique Noire Frapcophone et les Accords 
Bilateraux Franco Africains, LL.M. Thesis, 
McGi!1 universIty, (Montreal: 1975), p. 58. 

Larsen, Air Traffic Control Liability, (1965), p. 33. , 

See Text in Mateesco Matte, Droit Aerien-Aeron~utique,. 
(1964), p. 803. 

J 
Shawcross and Beaumont, Air Law, (1966), p. 635~ 

Further reading: Bulin, "Eu.rocontrol: A European 
Organisation. Its Structure and future prospects", 
69 JRAS, (1965), p. 160-162; Bul'in, "Eurocontro1: 
A decade' s achievements at;ld future erospects il 1 

ITA StUdy# (1970-74). Text can be seen in Mateesco
Matte, Droit Aér ien Aeronautique, (1964), p. 783. 

-, 
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space above the member states or other States Which may 
• . 353 ask for Eurocontrol Serv.ices. 

For opr study the most important Convention ls 
that of Tegucigalpa of February 1960, which created a 

Society of Services for Air Navigation in Central Ameri
ca, (COCESNA), 354 signed by Costa Rica, 'Guatetnala, Hon

duras, Nicaragua and El Salvador. The Society which 
s tarted to \t.rork in December 1961 exercises a ronopoly over air 
navigation services, aeronautics telecommunications and 

'radio-aids for air navigation in the terri tories of the 
C • 5 355 
ontract~ng tates. 

0" 

The integrationist tendeney found in Latin Amer
ica in the five Contracting States of COCESNA, is also 
seen in the Argentinian Air Code. Article 14 allows the 
executive power to permit co-ordination or connections 
of flight protection services with o~her countr1es. 356 

On the domestic ,Ii'level, the State administration 
system is applied hy the lawa of Costa Rica, Cuba, Domini
pan Republie, GUaté~ala and Ecuador. 357 ' 

353 

354 

355 

356 

/ 

j 

Lareen, Aip Traffid Control Liabili~~, (1965), p. 33. 

Convenio para la creac ion de una Sociedad de Servicios 
de Navegacion Aêrea·en la América Central. 
"Oficina de los Servicios de Navegacion Aérea 
de Arnérica Central Il • 

Mateesco Matte, Oroit Aérien-Aeronautique, (1964) 1 

• P" 272. See text, 825: Litvine, Droit Aerien, 
(1970), p. 84. 

Lena Paz, Derecho Aeronautico, ~1969), p. 55 .. 

~57 Law On Civil Aviation, Articles 6-11 (Costa Rica, 
1949); Regulation on Civil 'Aviation, Article 13, 
NO 8 (Cuba, 1928); Civil Aviation Law, Article 
96 (Dominican Republic, 19.69) i Law on C~il 
Aviatlon, Article 1 (Ecuador, 29th Nov. 1963), 
Ci vil Avi·ation Law 1 Arti,clé 92 (Guatemala, 1948) . 

• c 
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\ 
"Article 86 of Guatemala's Civ.il Aviation Law 

"The Control Towe:r:: and its per
sonnel shal1 apertain directly to 
the Directorate of Civil Aeronau
tics, which will select'the oper
ators and endeavor t·o provide 
them with instruction and .train
ing of the highest quality in aIl 
respects which their delicate task 
requirQs. " ,. 

. 1 

The laws of Brazil, Colomb!a 

Iowa liberal system. 

and Paraguay fol-

Ar~icle 57 of paraguay's Aeronautical Cod~ pro
l 

vides for: 

"Services for avïation control, 
meteerology, télecommunications and, 
installations for ground assistance. 
to give protection te air naviga- . 
tian must be established and main-

l tained in operation in all national 
and i~ternational air routes auth
oriz~d in the nation. Il 359 

The texts of Argentins., Chj.~e, El l Salvador, Hon
duras, Mexico, ~icaragua, Panama and Venezuela welcome a 

359 

r' 

1 
1 

/ 

Air Code r Article 53 ,tarazil, 1966); Law Qn Civil 
Aviation, Arti~le 12 (Colpmbia, 1938); ~ero
nautical Code,,! Article 51 (Pa;:aguay, 1951). 

Fusterj Derecha Aeronautico, (1958), p. 147. 
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system of State Operation either directly or by means.~f . 
concessions. 360 

states: 

"
Article 55 of Nicarùg~a's Civil Aviation Code 

"Control of the au~iliary servicès to ' 
air navigation is a function of the 
Ministry of Aviation. In the exer
cise of this funotion, it shall adopt 
the mèasures it deems proper to the 
greatest safety and efficiency of the. 
f11ghts, for the purpose of protecting 
human life and property. Likewise, 
when it,is in the public interest, 
it may contract directly for the ren
dering of these services with techni
oa11y qualified enterprises or grant 
percmission therefore to companies 
which do n~t perform .them for profit ••• " 

The ope~ation of flight protection services has 
not been regulated in the laws of Bolivia, Peru and Uru-
guay. 

360 

y 

Aeronautical Code, Article ,13 (Argentina, 1966); 
~aw 16.752, ,Art,ticle 3 (Chile, 1958) 1 Law on- Civil 
Aviation" Article 78. (El, Salvador, ~955); Civil 
Aviation ~w, Article 60 (Honpuras, 1950), BOo~ 
Four, Law of Gene~al Means of Comiunications; 
Artie~e 326 (Mexico, 1950); ,Regulation on Civil 

,AViation, Article.52 (Panama, 1963): Civil Avia
tion Law, Article 31, (Venezuela, 1955); ,Civil 
Aviat~on Code;' Article S5 (Nica.r:agua, 1956). 
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CHAPTER 8. TARIFFS FOR USE OF AIR NAVf~ION FACILI~IES 

Section A. Justification and Types 

The problern of tariffs fdr use in air naviga
tion facili ties is esenti.ally economic. Acco'rdinq to 
government officers the tariff i,s justified because the' 

financing of installations and services placed at the 

pubIic's disposal,ia incumbent ,not on the public power, 
. 361 

but rather on the direct users: passengers and carriers. 

The State will then, taking into aecount national eeono
mie reasons, impose the collection of levies, taxes, 

, , 
rates, tariffs or airport rights to airera ft and other 

f d li .. t Il t' 36 2 users 0 groun opera on 1ns a a 10ns. 

The Paris Convention of 1919, took up this sub-
I 

ject, when studying the principl~ of equa1ity of treat-
rnent,363 in relation to the fact that charges must be the 

.,. 5arne for national o~reign aircraft. 364 

361 

\ 
362 

363 

364 

Guinchard, Les principaux aspects juridiques de 
l'exploitation des AerOports Commerciaux, 
Sirey, (Paris: 1961), p. 165. 

Loustau Ferran, La Aeronave , (1958), p. 89. 

Paris Convention: Article 3 considers "Prohibited 
Zones"; Article' 22 offers the saine rights for 
emergency landings; Article 24 suggests the 
opening of aerodromes in the same conditions 
for forei~n and national aireraft, Article 5 
looks at xhe fulfillrnent af Anhex D and Article 
29 refers to restrictions in prohibited trans
ports • 

~rticle 24, paragraph 1 èonsidere~ the payment of 
certain charges, under'an equality pr.inciple. 
Matte., Droit A~r,ien-Aeronautique, (1964), 
p. 138. 

), 
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Article ~4, paragraph 
every public aerodrome: 

2 ~rovided that for 

"therc shal1 be il single t~fiff of 
charges for landing and len~th of 
stay applicable alike ta nat~onal 

J and foreign aireraft." 365 ' 
\ , 

referred 
The Havana Convention in its A\tiele 

\ 
to the subject in the following way:' 

\ 
\ 

\ 

"The aircraft of one Contracting \ 
State engaged in International COM\ 
mercs with another Contracting Stat~ 
shall "not be compelled to pay other\. 
or highè't charges in airports or. \ 
aerodromes open to the pUblic, 
~than would be paid by national air
eraft of the State visited, likewise 
engaged in international commerce." 

• 

24, aiso 

\ 
, 
\ 

36fl 

The Panamerican for,!, seems to he clearer;, con-:o 
- , 

sidering that airports wer~ to be developed and oper\a'ted 
\ 
'\ on commercial grounds. It also limits the equality o~ 

1 

\ treatment to the aircraft engaged in international corn· 
- \ merce. 361 

\ 

\ 
~ 

\ 

\ 

, The question 

Chicago Convention and 
Transit Agreement. 368 

about charges ls dea~ wi th by th~\ 
the' International Air Services 
Both of them allow the imposition 

\\ 
\------------------- . 

Freeman', Air an(l Aviation Law, Pitm~n, (London:.193.1), ~65 
\ 
\ p. 7. 

36~ 'Gay de Monte11a, Las le~es de la Aeronautica, .Bosch, 
\ (Barcelona: 19,29,), p. 299. 

367' \ , ' 
" ~arner r ,l'Convention for Air Navigation", 3 ALR, 

\ U~i32), p. 271. 

3G8 \' . i ' Chïçago Conve~t ort, Article 15: International Air 
\ Servi'ces Transit Agreement, Section 4, NO 2. 
, \ 
'\ . 

\ 
'\ 

\ 
\ 

-, 

\ 
\ 

\ 
, \ 

\ 
i 
\ . 
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of charges for use 9f airports and for air navigation 

facilities. / 

1\ • 1 15 f CI . - 1 - 3 69 t bI- h rtlC co' 11 c,lgo Convem Ion cs 'ù 1$ cs 

that aIl airports and air navigation fücilities whir.h arc 
available for publ~c use by the national aireraft 9f a 
eontracting state must, in general, also.be made avail-

\ 

able under uniform conditions, including, charges to the 
- 370 aircraft of aIl contracting states. 

Section 4, Number 2 of Article 1 of the ~ter--
....... l,) 

national Air Services Transit Agreement provides that 

con~cting States may, 

369 

370 

371 

"Impose or permi t to be imposed on 
any sllch service, just and reasonable 
charges for the use of such airports 
and other, facili ties ••. r~. 371 

Anticle IS of Chicago Convention, is one of the sev
eral articles which p~ohibits discrimination 
between national and foreign aireraft, and even 
between different foreign states' aireraft. 
The other art~eles of Chicago Convention on 
the aame 8ubjeot of non-disorimination a~el 
Article 7, "Cabotage 1., Art-icle 9 (a) and, (b) , 
"Prohibited Are~s"~ Article 11, "Application of 
1aws and regulafiorts fi ~ Article 35 (b)., "Cargo 
restrictions" , • Shaweross and Beaumont, Air 
~, (1966), 'p .. 212 • 

Article lS of Ch~cago -Convention should be related 
with Article 28 of Chicago. The latter article 
determines the establishmeht of airports and 
installations in ~id for air navigation. By 
installing. these services, the~ are allowed to 
impose charges or authorize the airport opera
tors, or installation operators to .impose them~ 
This ia regu1ated by the rule of Ar~icle 15. 
Cartou, Droit Aerien, {1963), p. 220. 

Chicago Convention J Final Act,"AppendJx .111, U.S. 
Government Printing Office, (Washington: -1945) , 

11, p. aa. . , 
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Article 71 of Chicago Convention aùthorizes the 
ICAO Council to: 

Il ••• specify . iust and reasonable 
charges for the use of the facilities 
provided. Il , 

, 
l' 

• __ .J, directly by the Council in the territory of a rnember 

state. Article 74, aiso refers to Il., •• reyenuès derived 
from the operation ..• " of air navigation facilitie,s ',st
ablished by rnernber States with the financial and téchnical 

assist~nce of ICAO. 372 The terms of~A;ficle 74· and Chap
ter .XV a1so contain the implicit assumption that in' return 
for the obligations undertaken in Article 28, states may 
de ve revenue from the provision of route air 'navigation 
f cilities and services in the sarne way as they derive 

373 ' from airports. 

Due to the importance of the problem of charges, 
ICAO was asked ta become involved and regulate this prab
lem, and Conferences have been held in aider to review the 
economic situation of air navigation facilities and ser
vices provided for international civil aviation. 374 

Whiche~.r i. the entity that qives th,e service 
or installation in the ground organization 1 the charg,è's 

372 

373 

374 

, . 
Larsen, "~ir Traffic Control Agencies ", 3 IDA, ,( 

(1964), p. 1~4; Bin CHeng, ,International Air 
.. Transport, (1962), p. 90. ' 

ICAO Doc. 794l-c/913. 
p. 3. 

~oute Faci1ity ~harges (19S8),. 

The last Conference on thi-s mattér· was tb-e "Confer
ence on the Econornicso of Route Air Navigation 
Faci'li ties 'and Airports", ICAO DOc. 9053., 
ERFA (1973), Montreal 6-23; Fe~~uary 1973. 
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r-

I b bl ' h d b bl' h' 375 can on y e esta 1S e y pu 10 aut ?r~ty. 

Tl)ere are two other types of charges,: , 

1) Those that derive from 
l 
the use of aerodromes, among' 

which I~e can mention tb..Qse Q~ ~~nding, parking and ,li,angar 
;:.~'? "- _ r 4 # 

use. ~ 

, 0 ' .... '- 1 -. .. ~ 1\ ... , 

, 

2) Those that der ive from those- of installations and 
services for the aid and pr9tection of air ,naviqation, 

~ 'such as comm~pications, mfueOrOIOgy, air traffic ,control 
" .. services r radio aid ~se, unway lights, etc'. ~ " . 

... 
In ou~erstanding eh?rges imposed in the'use 

of aerodromes ~ould ~nly affect public aerpdromes', s~nc~ 
the community in general is very much intJrested in the' 
smooth fùnct10ning of this public utllity service. 

AlI "Latin Amer.ican, texts concur with the ~bove 
mentioned idea, with the only exception of Ecuador 1 s' Civi:l 
Aviation law. Article 20 'provides. the fOllOwi~g: 3i6 

375 

376 

377 

"The owners of private aerodromes, 
where the'State does not'operate, 
can also establish the collectio'n 
of landing rights, with tariffs 
approved ~y the Oirectorate General 
of Civil Aviation., The tax will be 
used in the maipte'nance and" oper,ation 
of the samè aerodromes ••. "'. 377 

, , 

Gover,nments' may el'ltrust th~ provision of route fac
ilities and services to non-qovernmental agen
eies and permit th~m ta impose charges, but 
they must ~nsure that these charges are not 

~ discriminatory. ICAO Doc. 7941-C;913. Route 
'F'aci~i~y Charg~s' (1958), 'p. 6. 

.CarFer~, Derecho Aeronautico ~ (1958), p. 87. 
, . . 

Map~lli, Layes de 'Avi'acion Civil, (1970), p. 253. 
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The ,tax coilèction ~iïl- cC;;ttes~ond to the: 

operator of the aerodrome, because any service or a 1::-:, 
tention will depend on his work. Users cannot èxpect 

reductions in the coilections for~partial use of the s_r

vices, inasmuch as the inst~llatio~s themselves givà:.-,!n 

integral service. 378 

The collec.tion of rates, for aerodrome use is 
'379 authorized. by rnost .Latin ~e1ican laws, , wi th the e'x-

ception of . those of 'Bol i via, . Cubâ, Dornlnican Repub1ic, 

Panama <:'and Paraguay, wh.ere' thete are' no references to 
0' 

this matter. 

Attic1e 51 l 'paragraph 2 of Brazil' s Air Code 

mentioDsbthat thè râtes for aerodrome use 

tled b~ the aeronauti~~~a~thority'a~d will 

to aIl the Brazilian'territory.3BO 

will be set

be applicable, 
q 

c, 

378 

379 

380 

" Videla Escalada, l Derecho'Aeron~utico, (1969), 
p. 431~ 

Aeronautical Code, Article 28 (Argentina, 1961); 
Air Code, Article Sl,'(Brazil, 1966); Lawon'. 
Civil ~viation, Article S2 (Colombia, 1938)1 
Law on Civil; Aviation, Artiole 90 ,(Cd.ta Rioa, 
194t), Law le.752, Article 3"9) cehil~, 1958 ) 
Civil Aviat.ion Law, Art'icle;1:9 (Ecuador, 196-3) ~ 
Law on Civil 'Aviation, Article 84 (El Salv~dor, 

v, '1955); Civil Aviation Law 1 Article 95 (Guat'e
mala, 1948); Ci~il Aviation·Law, Article '65 
(aonduras, 1950) 1 Book Four, ,'Law or G~neral 

Means of, .Communications, Article 321 (Mexico, 
1950) 1 Civil Aviation Codst Article 68. (Nic
aragua, 1956); CiVil Aeronautics Law, Article 
52 (Peru, 1965)~ Code of Aeronautica1 Law, 
Artïcle 45 (Uruguay, 1942); Civil Aviation 'Law, 
Article 33 (Venezuela, 1955). . 

Decree Law 270 (1967), in i]ArtiCle 6 provides 
" that the rates app1i~d i11,rnean the rètribu

tion of air navigation acili ties, and < they are 
c1assified in five cate ries: a) ernbarkingi 
b) landin91,c) permanence; '(1) area 'leasing; 
e) storage. V~11e, COdigO,Brasileiro do Ar, 
(1967.), p. 9'2. 
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" 

Article 84, La~ on Civil Aviation of El Sal

",ador, under th~ title of "Public service" provides 

that: 
\ 

"AlI civil aerodromes in the country 
shall be 0R~n ta public·· service in <lC
cordance with the specification for 
each kind and' on the basis of the rates 
approved by the competent authority." 

Article 327 of Mexico's law~8l paragraph 5 

states: 

"Airports sha11 be open to the public 
for their specified purposes, and 
services furnished there sha11 be 
charged for, in accordance with rates 
previous1y authorized by the secretar
iat 0Jf communications." 382 

Article 45 of Uruguay's Code of Aeronautical 

Law, under the title of "Rates" states: 

"T~e executive power sha11 estab1ish 
the rates for use of public aerodromes 
by foreign pu~1ic aircraft and for aIl 
private craft SN,' 383 

A 1aw which has a special feature i5 that of. 

Ecuador, which in its Civ~1 Aviation Law (1993), Ti~1e 

VI regulates in detail the diverse tariffs, it seems to 

381 

382 

383 

Law of General Means of Communications (Mexico, 1950). 

To11~( l Ai~ L~w in Latin America, (1960), p. '197. 

According ta this article, Uruguay an Public Aircraft 
ar~ exempted of paying tariffs for using aero
drames. Tolle, "Direito Aeronautico no Uruguay", 
3 Boletin ITA, (1960), p. 23. 

- " 
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-;''--us that this would he more proper 'for rules of inferior 

rank, than a Civil Aviation law. 384 

On the subject of tariffs, rates or 1evies for 

the use of services and installations for aid and protec

tion to air navigation, it can be seen that Latin American 

laws have been much more remiss in establishing them, 

which is not the same situation as those already men

tioned, and which refer ta the use of aerodromes. 

Rates for the use of services and installations 

are only eontemplated in the laws of Argentine, Chile, 

Costa Rica, Eeuador, El Salvador, Mexico, Panama, Peru 

and venezuela. 3aS 

1 

El Sa1vador's law on Civil Aviation, Article' 

140, under the tit1e "Fees and Rates" states: 

"Foreign aireraft in international 
service of air transportation shall 
pay the same amounts thpt are paid 
by Salvadorean Aireraft, according 
ta the respective sehedu~es, for 
1anding weather service, air traffic" 
controls, aeronautica1 communications 
and radio-éids to air navigation." 

Mexico's 1aw of General Means of Communications, 

in its Article 326, ~aragraph II, after est~blishing that 

it i9 obligatory to use air navigation faeilities, pro-

384 

385 

Carrera, Derecho Aeronautic"o, (1958), p. 87: 

Aeronautical Code, Articl~ 13 (Argentina, 1967); Law 
16.752, Article 3g) (Chile, 195B ); Law Ot} Civil 
Avi~on, Article 90 (Costa Rica, 1949); Civil 
Aviat10n Law, Article 10, Number 17 (Ecuador, 
1963); Law on Civil Aviation, Article 140 (El 
Salvador, 1955); Law of General Means of Com
munications, Article 326,. paragrpph II (Mexico, 
1950); Regulat,ion on civil Aviation, ,Article 52, 
paragraph 2 .. (Panama, 1963); Civil Aeronautics 
Law, Article 54 (peru, 1965); Civil Aviation Law, 
Article 31 (Ven\lzu,elaj 1955). 

, i 
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" ••• Such services shall be put at 
the disposaI pf aIl operations of 
airera ft on the basis, conditions 
and rates approved by the Secretariat. 
of Communications." 386 

, 
Article 52, paragraph 2 of panama's Regulati'on 

on Civil Aviation, in referring to the competent author
ity in charge of the auxiliary services ta navigation, 

states that: 

" •.• the Executive shal! fix the rates 
to be.paid by persans using of such 
private services, until such time as 
the Government may asSume the~." 387 

Lastly, there is a group of legislation that 

settles certain tariffs or rights which are not generated 
by the operation of airéraft, but rather by the use of 

• 
ground organizations by passengers, baggages, use of pre-

mises, supply of fuel installations, etc. 38S ~ a 

/ 
TOlle, 1 Air Law in La..tin America, • (1960') ~ p, ,19'7, 

, ; 

1 

386 

387 This happens when individuals or entities, under 
national inter~st reasons, are authorized by the 
Executive to render auxiliary services to nav-

388 

igation. '. ' • 

ICAO ~nex 9, "Facilitation",. i.n i ts second edi tion 
(1953), used to ,read as follows "Contracting 
States should provide, àt public expense, Space 
and facilities at Internationa~ Airpo~ts' for 
the p~bliè authorities concerned". ICAO Annex 
9, paragraph Il.5., 2nd Edition (1953). In 
those days 'the taxes colle'cted from passengers 
would have been in contFadiction to the recom
mendation in Annex 9, The seventh editipn of . 

. Annex 9 (1974), does( not. include such a réfer
ence. 

/, 
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position is taken by Chi1e, Ecuador, Guatemala and Costa 

Rica. These laws authorize the imposition of charges on 

passenqers. 389 

The texts of Chile and Costa Rica permit the 

do11ection of fiscal rights for cargo carried, independ

ently of customs collection. 390 

Article 90 of Costa Rica's law on Civil Avia

tion mentions as an incarne source those "(taxes) .•• which 

may be imposed on air transportation of passengers and 

"" cargo. •• . 

The 1aws ~f Ecuador and Guatemala establish a 
oollection of levies from users or leasers of buildings. 

Article, 95 of Guaterna1a's Civil Aviation Law states: 

"AII incorne to the State derived from 
the rent of aIl classes or ~eal prop
erty and installations used in Air 
Servi~es, taxes on aerial traffic and 
landings shall form a special fund to 
be used exclusively for the construc
tion, maintenance and irnprovement of 
aerodromes." 391 

~ 

in Chi le, t:a,rj,'ffa can be gollfiotad for airport 

and aerodrome services by means of a concession or con-

389 Law 16.752, Article 'g (Chile, 1958); Civil Aviation 
Law, Article 25 (Ecuador, 1963): Civil Aviation 
Law, Article 90 (Guatemala, 1948); Law on Civil 
Aviation, Article '0 (Costa R~a, 1949)., 

~o Ibid. 
'-J. ) 

~uarez, Derecho Aéreo Guatema1teco, (1957), p. 123. 

" 

, 
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tract sys~, and those rates do not include t~ose c011ec-
"<\ 392 

ted for aireraft mov~ent. 

392 

.. 

, 
<, 

For a survey regarding user chargea, ,as well air~ 
port faeilities and seJ:"viees, from the' Ameri
can viewpoint, denouncing restricting,prac
tices used by ~oreign eountties to favor·their 
nation41 air càrriers, see, Internat~onal Air 
Transportation Competition. HearIngs Selore 
the·ëomml ttee' on' ïntérstate and For.eign Com
mercé, House of Representatives, Niqety-Third 
çongrel(lls. U.S. Govern~en,t Printing, Office, " 
(Washington: 1974), p. 38-83. 

, , 

•• 
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CHAPTER 9. LIMITATIONS TO PROPERTY IN BENEFIT OF 

AIR NAVIGATION AND ITS FACILITIES 

Section A. property Limitations 

There is à 'tendency for cantemporary Air Law 

to impose cértain limitations; restrictions or b~rdens on 

land owners for the benefit of air na~igation and its in-
. 393 

stallations. 

These legal limitations have various forms, 

among which the following could be mention~d: 

1) Obligation to signal and light obstacles for air navi-

gation: ". 

2) P~ohibition against planting or Ot~nstructing over a 

certain height in determined zones;' 

3) Dut Y to suppre"ss pre-existing obstacles 1 ei th~r totally 

or over a certain fixed height. 394 

In certain cases the limitations to property 

can be severe. For example, land rnay be ~propriated 

solely because i ts utilization or i ts neutralization 
is deemed indispensable for the development of air navi
gation facil~ties.395 

393 

394 

~95 

'l. 

. 
de Jug~art, Droit Aerien, (1952), p. 174. 

GOldstein, "The" Over-All prbblem"\', 24 JALe, (1957), 
p. 1771., • 

. " 

Hansemne-Plumier, ilL' expropiation pour cause 
d'utilit~ publique de l'espace aerien surplom

'blant le~ propietes privêes", 5 Annales de la 
Facultébd~ Droit de Liege, (1960), p. i79-49~. 
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We s~clude<from this study the subjeet of 

expropriation sinee w~ understand that ,this mode of, ac

guiring property 1s proper for Administrative Law study 

only. For Air Law, the inte:e~t is in the fact that the 

system of expropriation makes viable both the progress and 

protection of air navigation fa'cil! tiéS • This ls th,e 
"-'J, 

rea~on'that leads juridical systems in each country to 
(-' 

devise rules in the matter. 396 ( 

Limitations upon property ref1~ct thè need to 

submlt to the public interest~ Restrictions are neces

sary ~ only to protect the a~a surr~unding the air
port, ~t also to insure that its use i5 compatible with 

an airport operation. In this w y the airport will·be 

more attractive ta its neighbours~ and at the same timé 

the neighbours will be more attrac6ed to th~ airport. 397 

There ate three reasons f~ airport'zoning: 

1) To prevent the creation of physical hazards in the 

airspace adjacent to an airport. This rneans that no tall 

buildings., 'smoke stacks or radio towers wquld be al1owed; 

396 

397 

The 8ubjeot of expropriation ia regulated by the 
fol10wing Latin Amerlcan Air Laws: Law on Civil 
Aviation, Articles 27, 69 and 80 (Colombia, 
1938); Law on Civil Aviation, Article 50 (Costa 
Rica, 1949); Law-16.752, Article 13 (Chile, 1958); 
Civil Aviation taw, Artic1es.94 and 95 (Domini
cano Republie, 1969); Law on Civil Aviation, 
Article 85 (El Salvador, 1955); Civil .Aviation 
Law, Artiole 88 (Guatemala, 1948); Civil Avia
tion Law, Article 68' (Honduras, 1950); Civil 
AViation COde, Art~c1e 63 (Nicaragua, 1956); 
Regulation On Civil Aviation,~ Article 42 (pan
ama, 1963) J' Aeronautica~ Code, Article 60' (Para
guay, 1957); civil Aeronautics Law; Article 50 
(Peru, 1965); Code of Aeronauticùl Law, Arti
clfls 94 and 175 (Uruguay); Ci ~i 1 Aviation Law, 
Article 37 (V~nczucla, 1~55). 
~ , 

Gay de Montella, rrerecho Aeronautico, (1950), p. 243; 
Videla Escalada, l Oerecho Aeronautico, (1909), 
p. 4·56. ,. 

.. 

( 



(; 

o 

, " 

t ,.. 

'. 

, .. 
T 

:. " 

-117-

1 

,no heavy amoke-emitting industry wou1d be permitted to 

use land a~ound the airport due to visibi1ity factors, 
advertising signs, bi11boards and any other lighting 
would be suppresséd~ manufacture or tosting of radio, 

radar, T.V. and other'products whicn can affect radio 

and other navigationa1 aida, wou1d not b~ allowed ainee 
they could undermine the ,safety of aireraft operation. 

2) To assure the protection of the public invèstment in 

the airport. 

3) To promote safety within the area affected by the air
port, by insuring through proper land development uses, 
the best benefits to the eommunity.39B 

Section B. Legal Nature of Property,Limitations 
1 

/' 

The Argentinian author Videla Escalada sUggests 
, ' . 

that there are three' tendencies relating to the 1e9a1 
nature of the 1imitations: 399 

1) Assimilation of the subjects under study - marking, 

p'rohibi tion to construct and dut Y to suppress - wi th ser
vitude. 400 .. 

\ 
2) ld.n~ification ot the aub~eQts un6er study as restri-
ctions or limitations to property.401 

39B Strunck, "Airport Zoning.and its future", 50.ABAJ, 
(1964), p. 346. . 

" , 

399, Videla Escalada, l Derecho Aeronautico, (1969), p. 469. 
<" 

400 

401 

Ca~reno', "Servidumbres y expropiacion aeronauttea", 
4 RBDA, (1952), p. 89. 

C.hauveau, Droit: Aerien, (1951), p. 397; Tapia Salinas, 
'Derecho Aeronautico, (1944), ~. 9]; Oela8cio, 
bereeRo de la Avlacion, (1959), p. 105; Rodri
guez Jurado, Derecfiëi'""Aeronautico,", (1963) 1 

p. 126. 

, 
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3) Consideration of the subjects as administrative servi

tudes. 402 

In order to better appreciate the different 

tendencies, we shou1d distinguish between the marking 

and the remova1: 

a) It is our ubderstanding that we can perceive the re

moval as the only servitude. Furthermore among those 

authors which agree with the removal being the only ser
vitude,403 sorne make a f.ur~her distinction between ser

vitudes in favour of aerodromes and servitudes in favour 
of ~ir navigation. 404 The Chilean author 'Hamilton has 

pointed out that the special servitudes of, Air Law, are 

not properly land property, but that they are established 

for the general benefi t of air navigation, even in the' 

case of Aerodromes. 405 

402 

403 

404 

'405 

Videla Escalada, 1 Derecho Aeronautico, (1969) ~ p. 469. 

Hamilton, Derecho Aéreo, (1960), p. 282-296; Dela
scio, Derecho de la Aviacion, (1959), p. 105-11 
107; Bauza Araujo, Servidumbres 1 1imitaciones 
aeronauticas a le propiedad en e Derecho', 
poaltivo uru~uafO' Revista de Oereeho Publieo y 
Prlva4o, (il ,J, p. '·38, Pernandez de Hau •• ion, 
"tas Servidumbres Aeronauticas y la Circulacion 
A6r~a", 15 RIDA, (1960), p. 58. ' 

Fernandez de Maussiop and Juglart refer and quali,fy 
only those servitudes in favour of aerodromes. 
Those servitudes in favour of Air Navigation are 
considered to be real obligations. Fernandez 
de Maussion, "Servidumbres Aeronauticas", , ' 
15 RIDA, (1960), p. 587 de Juglart, Droit Aerien 
(1952), p. 175.' , 

This is accurate because of the use given to Aero
dromes. Once the aerodrome is not functiohing 
anymore, the servitude ends l ,even if the land 
doea not suffer any modification. Hamilton, 
Derecho A~reo, (1960), p. 281. 

-, 
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This the~ry has been contested by other auth9rS't 
such as Videla Esc~lada, Tapia Salinas and Rodriguez , 
Juraqo. They maintain that' in'the claimed aeronautical 

servitudes there is no dominant tenernènt because the .. 
limitation is not estab1ished in the interest of the aero-
drome owner, but of air traffic,406 

.\ 

Videla E,scalada 'adds, 'another important argument,. 
which contributes 'to showing the impossibilltyof assirni .. 
lating these subjScts with servitudes: the respective pro
piatary equity sh~Uld fiqure in the patrimony of the ;n
dividual, sornething which does not occur in thls case. 

8 Rodrigu~z ,Jurado also, mentions that the public 
interest ~~ising trom the aeronautical àctivity cannot 
be assimi1ated with the concept of dominant tenement, 
because i t constH:utes a lega! fiction that cannat be in
corporated wi thin the modern doctrinal è'tlnceptions ,of 
Common Law. 407 

b) Th~ thesis of the limitations o~ restrictions affirms 
that the subjects under study are simple limitations, 
which determine the restrictions upon normal exercise of 
the property right. 

The property right is not' exclusiv~, but it can 
he determined by the law', for certain reasons .telated t'o 

. !li \ 

406 

4,07 

.Tapia Salinas, Derecho Aeronautico, (1944), p. 9l~ 
Rodriguez Jurado, Derecho Aeronautico, (1~3), 
p. 12,6; Videla Escalada, l Derecho Aeronautlco, 
(1969,), p • 4 10 • 

Videla ESdrl1ada, 1 Derecho Aeronautico, (1969), 
p. 473. 
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the public interést, which are of the essence in air 
navigation. 40,8 

We understand that this thesis has not con
sidered the arejuments of the. doc·trine of public ~domain 
wi th' respect to the airspace. 409 The doc;trine converts 

~,' the State in the holder and administrator of the patri
mony, patrimony' being the airspace, The result i8 that 
the existence o,f .a 1ega1 person interested in air safety 

,. 

±s completely assured. 

The former thsais aiao does not aonaidex thé 
possibility of existence of servitudes other than those 

, , 

o f lan~.lj J?roperty, established in fayo~r of a designated 
person or of communities. 
nized in the Justinian law 
use and habitation, -and i t 
legal systems. 4lO 

These servitudes were recog~ 
under the forms o~ u$ufruct, 
is accepted today by sorne 

408 

409 

1 

.... 
410 

Videla Escalada, Ibid. p. 470; Ro~ri9uez Jurado; 
Ibid. p. 12~ -,-

The theory of public domain states that if the air 
space cannot be a property object of private 
persons, it can éertainly be availab1e to the 
territorial sovereignty and converted in a 
public domain, either national or of the Statel 
as a politicallYlorganized Community. lh Ming 
Jing, La delimitaeion de la Soberania Vertical, 
Instituto Francisco ae vitoria, (M~arld: !96sJ, 
p. 41. See also, Matte, De la Mer, territoriale 
a l··air territorial, Institut des Hautes Etudes 
internationales, (Paris: 1963-1964): p. 58-591 
Kroell, "La domaina1ité de l'ai~ et sa po1i,.=e", 
~ .. ~~,,??\, (l?32), p. 61-73; Krocll, tlLa protec
tLofi a~minlstrativc du domainQ public aêrien", 
1 RGDA, (1932), p. 798-812 • , 

The Spanish Legal System 18 one' that accepts it. 
See Article 531, Civil Code. . 
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c) The thesis of the administrative servi~ude4ll wou1d 
..1"..... .. 0 

~ 't .. ::-.... l.~~ 

i~corporate ma~king, prohibition to constrùci,~nd dut y 

to"suppress, within the ample concept of administratiJe 

servitude. This servitude includes those relating to 
• 

real obligations and other restrictions imposed, on the 

property for reasons of public interest:412 

The servitude is a genre into which fits any , . 
form of limited participation in the enjoyment or use' of an 

object belonging to another. 4l3 

Several types of ser.vitudes,· arising for per
sonal, lega~J ,and public utili'ty re~sons are accepted by 
nation~l 1aws. As there exists a titu1ary of the patri- ' 
mony, the airspace, it is perfectly possible to conceive 

of a type of aerob~utic servitude. Its characteristics 
might be: the prohibition bf certain construction or the ' 

414 obligation to remove or mark obstacles. 

411 

412 

413 

414 

This thesis has not been maintiined by any,Latin 
Ameri.can Air Law Specia1,ist. 

Videla has criticized this position, maintaining 
that in civil legislation, the precision of 
terminology,is much greater, and also that it 
does not,areate a disturbance as do those pre-" 
sented by the concept of administrative'servi
tude. Videla, 1 Oerecho Aeronautico, (1969), 
p. 473.'" , 

The aeronautical servitudes study can be seen w!thih 
that of those legal servitudes caused by publiç 
ut'ili ty. Bauza Araujo, Serv:idumbrés>y limi
tag).-Qnes aeronauticas; RevIsta de oerecho 
Publieo y pr! vado, (I959), p •.. 20. 

"', ,}l' • 

In the' evcnt that sorne civil sys'toms do not have in 
their laws the,prinçiple of personal. and legal 
servi tude, 'Air Law .~ould be a means of, intro
ducinq these useful" conc'epts intq t;hese systems 0' 
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Lati~ American Air Law'texte when regulatinq 

this subject fall into five' categories: r 

1) The,ory of Restrictions and limitations: 'Thi,s theory 
,i 

is found· in those te'xts of, Argentina, El Salvador, Mexiço" 
Brazil ,and· Nicaragua'. 415 ' ' 

1 ~ ... , 

" 'Article 69 of Nicaragua's civil hviation Code 
4 

states' that: 

"Constructions 'and' Instailations on 
lands 'adjacent to or near aerodromes, 
within th. zone of protection and . 
safety, $~al1 be subjeet to thé res
trictions stipu1ated in the respective 
regulations' on which may be, enacted 
by the Ministry of Aviation for pur-' 
poses of safety:," , ' , 

'of 

, ',Articl,e' 328 ,~ Mexico 's law of General Mean~' 
Communications, pro~d~s in its paragxaph 4: 

" 415 

; 

. , 
"structure~ and insta,t-Iations on Hrhd 

, .... adjo~nin'g and srdjacent to -aerodromes,' ,,: '. 
within their protective and safety . ' 

, zones, 'shall be subject ·ta the festri .. ' 

.. 

, ction& s.péc;ified" in th. protectivé_ '(1" 

.' regula tions • " 
, r 

" 

0'. . , 

Aetona'utical COde, :Ft tle 3, Ch8pter 2 (Argentina, , 
19&7); Air COde, Title 4, Chapter,III, (Brazil, 
19'66);. Book Four, taw pf General Mesos of ,Com-. 
Municatiol'ls ~ Article 3~8 (Mexico,~ 1950,); Civil 

"Aviation COde, Article 69 (N~caragua, 1956);' 
Law on :Ciyil Aviat.ion, "1\t"ticles '92-93 '(El S~l-
vador l '1955). ,.' ... • e 
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2) Acceptance of ,the Servitude Criterion:' The laws of 

Dominican :Republic, EC~àdpr, Honduras', Pana~a, Colomb:ia., 416 

urugu~y an,d Peru accept the ~ervit~de crîterip'n. 411 ' 
'< ' , , 

Article 49 of tHe. Civil Aeronaùtics law of·' ~ 

peru indicate~ ,that those const;-uctions or Installations 

in adjacent properti or.near to aerodromes and airpor~5, 

as weIl as those obstaèles that constitute a danger fQr . , 
air traffic', will be subject to res~rictions and aeio-.' ~ 

nautic servitudes fixed by'regcil~~idi.4Ia 
" ~ 

3) prQtec'tion or saf.eri!- Zon,'es'" of Aerodromes:- j~is' ,ïs. ' 
~ J • or' . ~~ -.-' 

cQns1dered by th~, .law.Q :,.of -eostëfd~l.ca and Paraguay, which 

1 t ,,' . th < •• th i ' 1 t' 419. h mare y'men lon ese zOnes rn" e r re~q ,a 10ns, W1t 

- " 

e ,,' regards to thi's su.bj~ct." . , 

• 

__________ ~--____ --~e 0 

416 

417 

418 

419 

. , 

Law 8'9 (Colombia, 19381 area·tes the servit1,lde for 
airports, subject to rules expressed in mathe
matica~ formulas: one f'or' ,dIstance, and one for 
height. Perdomo-Escobar, "Aeronautic Servi
tudes: A Comparative Study'.', 44 Michigan Law 
Revie~, (1946), l? 1025. 

Law on Civil Aviation~ Article 68 (Co1ombia, 1938); 
Civil Aviation La~; Chapter 'III (Dominican Re
public, 1969)~ Ci"!l Aviation Law, Article 6 and 
Chapter IV (Honduras, 1950); Regulation on Civil 
Aviation, .Chapter III, Section 1>11 (Panamà~ 
1963); Civil'Aeronâutics'taw, A.rtic1e 49 (Peru, 
1965); Code of Aeronauticà1 ,La~, Title VIII, 

. Chapter ,II,! (Uruguay, 1~42); Civil Aviation 
Law, Article 10, NO 23 (Ecua~or, 1963). 

Civil Aeronautics R~gul,at:ions 'legi'slatés in its 
articles' 102-108 the mattér of servitud~s. 
Gi,ldemairster 1 Derecha Aero'na:utico, (1964.(, 
p. 38. 

Law on Civil hviation, Article' 56 (Costa Rica, 
1949); Aeronautical Cod~,'Article 62 (Paraguay, 
1957)-. .,< 

(. 
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Article 62 of Paraguay's Aeronautical Code gives to the 

aeronautical authority the power ta establish safety 

zon~s, limiting or prohibiting obstacles and determin1ng 

the marking of obstacles.4~O 

Article 56 of COpta Rica's 1aw on civil'Avia

tion provides the following: 

~Landing fields used An public ser
vice sha1l have a protective zone 
whose extension shall be fixed on 
the regulations and within which 
no obstructions may be constructed 
or maintained which constttute a 
danger to the operation of aircraft." 

4) The 1aws of Chile,421 Guatemala, venezuela 422 and 

cuba 423 do not follow any of the aforementioned positions. 
~ 

420 

,i 
421 

422 

423 

Tolle, A~r Law in Latin America, (1960), p. 221. 

Air Navigation Oecree, Article 37 <Chile, 1931}, 
recognizes a servitude in favour of aerodromes , 
which has a negàtive or prohibitive character, 
sinee it does not allow to build or plant over 
a certain height and within determined distan
ces, according to the landing runway of the 
aerodrome. Haml 1 tQn, Oerecpo Aéreo, (1960), 
p. 283'. 

Civil Aviation Law, Article 36 (Venezuela, 1955). 

Law of Transport and Communication (Cuba, 1942), 
.J/JIo... prohibits constructions and obstructions that 
'J extend ,above the levei of the airport to a 

height g~eater th an a fortieth part of the 
distance between the point of .location of the 

• obstacles and the nearest boundary ot the air
port. The law enumerates what are the obstru
ctions contemplated. Perdoma.Escobar, "Aero
nautic Servi tudes fi, 4'4 Michigan :r.aw Review, 
(1946), p. 1027. 

; 
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l\rt icI c 80 of GuatemÉlla' s Cl vii AVÎ.ation Law, 

paragr~ph 2 stateS: 

"The Directorate General of Civil 
Aeronautics shall require that no 
structures of any kind be enacted 
within 300 metera of either end' 
of aerodrome runways, of such height 
that a straight line projected from 
the closest extremiby of t~e r~
way and tangent ta the hig~est part 
of the structure, forms a gradient 
,~reater than 3% with the horizontal 
of such runway ends." . t 

5 t Boli via' s Air Service Decree dOes not have any refer-

ence at a11 ta this subject. 
\ 

Section C. Obligation ta mark obstacles 

After 'having seen the lega1 nature and having 

laid the basis for property limïtations and restrictions, 

which wé have qualified as aeronautical servitudes, we 

will now examine these servitudes. 

The obligation to mark obstacles can be defined 

as that obligation which i5 imposed to the owner of a 

land tO,mark in a visible ~ay during daytime aria to illu

minate ~uring the night any construction that exceeds the 

1egislated heigh~: The purpose is to allow pil~s to 
identify and evade' the obstacles, 50 as to avofd possible 
acbidents. 42.4 

424 
~ 

Carreno, "Servidumbres y Exprop,i.acion AerOnat.;ltica", 
4 RBDA, (1952), p. 95; Chauvcau, Droit Adrien· 
(1951), p. 400; Fernandez de Maussion, "servi
dumbres Aeronauticas tl

,. 15 RIDA, U960).., 'p .• 94-; 
Riese et Laco'ur, Droit Aerien" (i9~1), p. 144. 

. . 
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Annex 14 of the Chicago Convention contains 

technic~l recommendations about ob~truction restriction, 
1 ~ ,., 

removal, and rnarking, which must be observed by Contract-

ting States.4~5 The marking of obstructions is inte~ded 
to reduce hazards to aircraft operating under ~isual 

t 1 "1 d't' 426 me eoro ogtca con 1 ~ons. 

The marking of an obstruction imposes a bur

den on the land owner, an active or positive servitude, 
, 

which obliges the owner to do: "SrV! tus in fac!endo". 
It 1. ba •• d in the principle I·e,ju Clotnrnoda eju. ait. 1.n

commoda", ·since thé owner t;hat bu Ids dangerous construc

tions for the community, in his own profit, must carry 

th b d f 't 427 e ur en 0 l S consequences. 

By this servitude the owner is obliged at least 

to assume the expenses involved in keeping up markings 

for obstacles install~d by the aeronautica1 authority. 

The result is greater effectiveness of the system and the 

servitude is justified by the'precedence of the general 
'Od 1'1 t" t . d' . d . l 't t 428 an co ec 1ve 1nteres over ~n 1V1 ua 1n eres • 

The owner who fails to fulfill his responsi-

bi1ity contravenes 1egal regu1ations. 429 ' 

425 

426 

427 

428 

429 

.co 
Annex 14, part IV, Chapter III, "Obstruction Marking", 

describes the abjects to be marked, day mark
ing of obstructions and lighting of obstructions. 

Annex 14, Part IV, Chapter III, 3.1 ~ote 2' (6th 
Edition, 1971). 

, 
Rodriguez Jurado, Derecho Aeropautico, (196~), p. ,128. 

Videla Escalada, 1 Detecho Aeronautiço, ~1969) ,p. 46'8. 
" \ 

~egarding _legal liabili ty to third partie~ •. See' -, ~. 
case,- Hel'icopair 'Ve Mont.blanc Aviation, where 
the-absence of markinq wàs conside~ed 'to be the 
cause of ag'accident. -X~ RFDA, (1962), p~·405 •• 
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, 
OnJy few Statès in Latin America consider in 

t~eir Legislation the sérvitude of marking obstacles: 
~ . 

Argentina, Dominican Republic, Panama, Paraguay ana 
urug~ay.430 

Article 77 of uruguay's Code of Aeronautica1 

, Law provides the fol1owing: 

"Owners are unde,r the dut y to permi t 
'," the rnarking of obstructions which ,the 

aviation authorities be1ieve to be 
danger.ous, anywhere in the national 
territçry, and the establishment of 
install~tions necessaty)to the main
tenance of these services." ' 

The wording indicates that the owners are under 
an obligation of "not doing", and the y only have to "per
mit" the mp,rking of obstructions. 4ij. 

Article 63, paragraph 1 of the Aeronautica1 
é 

Code Qf Paraguay 'states: 

430 

431 

"The marking of obstructions shb11 be 
éompulsory throughout the territbry of 
the'Repub1ic if they, in the opinion of 
the Board of Civil Aeronaut'ics, 0011-

sti tl:!te hazards to Air Navigation •.• ". 4,32 
/ 

Aeronautipal Code, Article 35 (Argentipa, 1967); 
Civil Avi~tion Law, Articles 113:116 (Dominican 
~epub1ic, 1969): Regulation on Civil Aviation, 
Articletl'45 (Panama, 1;963); Aeronaut.i:cal Code, 
Artic1ec63 (Paraguay, 1957): ~Code of Aeronauti-
cal ~aw, Article 77 (Uruguay, 1942). . 

,A~ .. t.icle 77 is based(ih the French law of Aeronautica1 
,.' SerV'1 tudes (1935), which referred to the obli-

" > gation' of marking -obstacles. Bauza 1\raujo, 
"s,etvidutnbr:es y 1im~,taciones àer"onautic~s a 

,là prop!edad en el Derecho Positiyo uruguayo", 

432 

/ -

'Revista de Dereche publiee y.Privado, (1959), 
p. 28.. FC'''' "\ study of the French law,of Aero-. 
n~uti~al Servitudes, seé, Lemoine, Des Servi
tl,ldèS "1\.êriennes, Pr,esses Universitaires de 

, France,' (Pàrls ,: 1937). 
Faster, Dérache Aeronautiéo, 'Ü'9 S. a), p. 14 8. 
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• 
Article 45 of panamats Regulation on Civil 

Aviation, under the heading "Marking of Obstacles" pro- , 

vides: 

"Objects or parts' thereor wi th!n the 
boundaries of approach area and 
which project aboVe the horizontal' 
surface shall be considered obstacles 
and sha11' be marked~" 433 

• 

Argentina's Aeronautical Co~e, Article 35 

establishes a compulsory mar~ing 'of those obstacles 
which are dangerou5 for air navigation. 434 

" Regarding the territorial scope, that is, where 
the obligation of marking ls applicable, the texts of 
Argentina, Uruguay and Paraguay have decreed that the 

obligation of marking be applied to any obstacle 10ca
ted in the ,national territory.435 The Civil Aviation Law 

433 

434 

435 

Article 45 follows the wording adopted by Annex 14, 
Part IV, Chapter III, 3.1.2. 

Foglia-Mercado criticize Article 35, imp1ying that 
the article is not 6n1y against the owner5 
right, but also against the'Constitutional 
Principles of the "Law of Property and the Civil 
Code regulations. Foglia-Mercado, Derecho 
Aeronautico, (1968), p. 81. 

It is interesttng to note how ample the limitation 
to the right of the owners of the property rè
garding markings is, since it ean be done over 
any obstacle and any part of the national ter
ritory, the sole element bein9, to consid~r 
how dangerous the effects of not having the 
markings can be to air navigation. Bauza 
Araujo, "Servidumbre y limitaciones aeronauti
cas", R~vista de Derecho Publieo Privado, 
(1959), p. See a 50, Annex to t e Chicago 
Convention, which complements thé subject of 
markings with certain rules. 
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of Dominican Republic restricts the territori:tscope 
of the law to those obsta~les ex~sting in the p. otec
tion zones of aerodromes, air rou~es and isol ed ob
stacies. 436 In Panama, the, marking servitu4~,affects 
only those obstacles located in the protection zOnes of 

, 437 
aerodromes. 

The subject of expen~es incurred by the obli
gation of marking obstacles i~ regulated by the texts of 

Ar · ., 'n bl' d 438 gentlna, Domlnlcan nepu lC, Paraguay an Uruguay. 

There is no distinction between expenses for installa
tion or upkeep of markings. 

1'-

The Aeronautical Code of Argentina places the 

burden of ~11 the'expenses on the owner,439 while ~h 
paraguayan Aeronautical Code, Article 63, paragrap 
states that: . 

436 

437 

438 

439 

J 

440 

" •.• the expenses for iQsta1lation 
and operation of such signaIs will 
be ta the account of the State." 440 

Supra, No. 430, p~ge 127. 

Supra, No. 430, page 127. 

Supra, No. 430, page' 127. 

fi, 

Foglia and Mercado have strong1y criticized Article 
" 35 (Supra, No. 434, page 128), because the ex

p'enses should nct hG _pl'aced ,Qn the owner of the 
,land, especially when the henefits' aret;~çeived 
by the airline company and the communitY. The 
authors put forward -the example fôllowedll by . 
maritime marking, where the expenses arJ pa id 
by the State, such as in the case of buoys. 
Foglia-Mercad~, Derecho Aeronautico, (1968), 
p. 81. 

Fuster, Derecho Aetonautico, (1958), p. 148. , 

l 

, 
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1 

,J; Article 77, of Uruguay 1 s Code 'of Aeronautical 

Law, states in paragraph 2: -''-- ~ 
~ < •• 

. "The expenses inc.urred in such work, ~ 1& 
as weIl as in maintenance of lights 
and signaIs or of any other ~ertinent 
a~rangements, shall be charged to the 

, < operators of the lines." 

This paragraph is very confusing because it 
, , 

could lead one ta the conclusion that airlines are: those 
obliged to pay for the expenses, which i8 not an accur
ate interpretation. 44l 

Dominican Republic's Civil Aviation Law refers 
1 

on1y ta the expenses of obstacle rnarkers, situated in 
, . 

the aerodrome servitude Zones, and those expenses are' 

charged to the owners' account. 442 

Our position in this matter derives from a 

combi~ation of J=he ideas contained in Latin American laws. 
Ma~king obligation should affect any dangerous obstacle, 

. , in any place of the territory, -and the installation ex
penses ahould be charged ta the state, while those of 
upkeep should be charged to the owner of the dangerous 
obstacle. 

ft ' 
Another form,of active or positive servitud~ 

analogous to that of m~rking, ls regulated by Cuba's Air 

?41) A . ';S . d b" 1'" i auza rauJo" erVl um tes y lmltac ones ae~onau-
, " 

442 

ticas", Revista de Derecho Publico y Privado, 
(1959), p. 29 • 

o ___ -~ 

These obstacles should be exceptions in the'terri
tory, éveq though their removal wpuld be.~x
pensive, they must not represent any danger 
for air navigation. 

, , 

\ , 
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~avigation Geheral Reg~lation, in Article 53: 

,"The government may order any indi
vidual or company to extinguish, 
cover or protect in a special man
ner any light, beacon or lantern so 
that it.may not be confused with the 
light signals that serve as n«;?ctùr
nal navigational guides." ------/' 

Section D. Prohibition to construct and duty'to sUfpre •• 
oDstàolea . 

) ' . 
"l;Jl relation to obstacles located in the surroun-
'\.. - \..... l ' 

. dings of aé~oàrornes we can distinguish two types of res-
~ --.-------~._-

trictions or servitudes that tax- a· land property:, 

1) No construction or planting, either absolutely or over 
a certain heigh (without the permission of the "aeronauti

cal authori ty) • 

2) The obligation to suppreSa wholly or reduce the alti

tude of ~re-existing plantings or constructions, immedia-
'443 tely aft~r the construction or extension of an aerodrome., 

These restrictions, that would derive from the 
s.ervi1tudes of "non edificandi" and from "altius non ,tolen-' 
di ft ,444 reguire ,the creation of a zone, area or surface 

to which they belong. The peculiari ty of the, creation of 

a ZGne common to aIl, cannet induce us to be1ieve that 
they' constitute a unity. The indicated re~trictions res-

-------------------

444 

Lenz Paz, Deracho Aeronautico, (1969), p. 136; Ham
ilton; Dereche Aéreo, (1960), p. 2~3; Videla 
Escalada;-! Derecho Aeronautieo, (1969), p. 141. 

Le Goff, Droi.t Àerien-, (1954), p. 355; Carreno, 'llser
vidumbres y expropiaciones aeroriauticas", 

,4 R,BDA, (1952), p. 94; Milacie, "Les Servitudes 
âèronautiq ... .,.!!::t de degagement en France lt

, 17, RFDA', 
(1963), p. 148 • 

•• 
J , 
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pond to diffc~ent needs, and their consequences are d~f-, . 
ferent, and this 15 recognized by the Chicago Convention 
through its Annex 14.445 

Recognition of the, servitude or restriction of 
not constructing is regulated by the laws of Argentina, " 
Brazil, Colombia, Costa Rica, Chile, Dominican Republic, 

Ecuador, El Salvadot, Guatemala, Honduras, Panama, Para
guay, Cuba and uruguay.446 

The servitude of suppressing or the reduction 

of pre-existent,obstacles is legislateô by the texts of 
Argentina, Cdlombia~ Costa Rica, Chile, Ôominican Rep-

p, 447 
ublic, El Salvador, Paraguay, Peru and Uruguay, and 

445 

446 

Annex 14, Part IV, Chapter 2, "Removal and restri
ction of obstructions", Haguenau-Esperou, 2 
Organisation de l'aviation Civile Internation-{ 
ale, SGAC, Ecole Nationale de l'Aviation 
Civq1e, (Paris: 1972), p. 22. 

Aeronautical Code, Article 34 (Argentina, 1967)~ 
Air Code, Article 56 (Brazil, 1966); Law on 
Civil Aviation, Articles 26 and 68 (Colombia, 
1938); Law on Civil Aviation, Article 56 (Cbsta 
Rica, 1949); Air Navigation Decree, Article 
37 (Chile, 1931); Civil AViation Law" Article 
107 (Dominican Republi~, 1969); Law of Air 
Traffic, Article Il (Ecuador, 1960); Law on 
Civil Aviation, Article's 92-93 (El Salvador, 
1955)-; Civil Aviation Law, Article 80 (Guate
mala, 1948): Civil Aviation Law, Articles '6 and 
72 (Honduras, 1950); Regulation on Civil Avia
tion, Artkle 46' (Panama, 1963); Aeronautical, 
Code, Articles 61 (Paraguay, 1957); Code of 
Aeronautical Law, Artic~e 84 ~Uruguay, 19~2); 
Law of" Ttansport and Communications, Article 
25' (Cuba., 1960); " 

Aeronautica1 Code, Articles 33-34 (Argéntina, 1967)1 
Law, on Civil Aviation, Article 69 '(Colombia, 
1938): Law'on Civil Aviation, Article 56 (Costa 
Rica, 1949)1 Air Navigation Decree, Article 37 
(Chile, '1~3l); civil Aviation Law, Article 112 
COomü11fBn Rp.public, 1969); Law on Civil Avia- • 
tion, ~ticlé 93 (El Sa1vador)J Aeronautical 
Code, Article 62 (Par,aguay, 195i) J Civil Aero:" 
nautics l1aw~ Article '49 (Peru, 1965) Jo Code of 
Aeronaut1cal Law, Art~c1e 91 (Uru9uay,,1942). 
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j 
ls found by iLterpretation of the law in Brazil, 'and 

• 44 lU . 
Hondura~. B; ,C 

1 • '\ 

ArUicle 33 of Argentina's Aeronautical Code 

provides thal'before allowing the use of an aerodrome, 
l ' 

aIl construc~ions, planta~ions or structures of any na-
ture must beleliminated if they have a height exceeding 

l ' 

that conside~ed for a clear surface in the"aerodrome. A . 
comment madel by the drafter, exp1aining thls ~ew article 
in the law s:tates that the purpose of Article 33 is ta 

1 • 

avoid the oBening of an aerodrome while there is any 
danger causad by those obstacles for air navigati~n .• 449 

Article 34 ~f the Code regulates the punishments for 
any violati$n of the rules'mentioned above. 

states: 
Article 37 of Chile·1 s Air Navigatiot:l Decree 

",'No walls, houses or apartment buildings 
rnay exist, and their construction is pro
hibited, as is a1so the erection of 
e1ectric trahsmission lines or other 
obstao1es, at a distance 1ess than ten 
ttmes their height, computed from the 
boundaries of the area destined for the 
landing field of any publië or private 
aerodrome : •. " ' 

Tpe Chil~an law has very precise limits,which are too . 
fixed and mathematica1 to serve air navigatipn deve1op~ 
m t 

450 en • 

448 

1449 

Air Code, Article 58 (Brazil,'1966); Civil Aviation 
La.w, Article 74 UIonduras, 1950)., 

Lena Paz, Codigo Aeronautico, (1971), p. 64. 

Hamilton, Derecho Aéreo, (1960), p. 283. 

~ 
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.. 
Article Il of Ecuador's law of Air Traffic 

also follows a rigid structure in its pa~agraph 4: 

"Except wi th the permission of the 
Oirector General of Civil Aviation, 
it ah aIl be prohibited to construct 
wa1ls, houses, chimneys, el~ctric 
transmission lines or 'any other 
building or obstructions or to plant 
and keep trees at a distance less 
than l 900 meters from a runway whose· 
e'levation above sea level is less than 
2,000 meters or more." 451 

Guatemala's Civil Aviation law provides only 
in its Article 80" paragraph ~452 the subject of servi
tudes, which certainly shows a deficiency in thé legis-, 
lation. 453 

Article 46 of Panama's Regulation on civil 
• 

Aviation, under the t'itle of "Restrictions" states: 

"For construction within the restri
cted areae of water tanks, buildings, 
radio and television aeria1s, and 
other structur&8 whioh may oonst1tute 
obstacles to air navigation and are 
over 17 meters in heïght, sha1! re~ 
quire a special permit issued by the 
Civil Aeronautics Bureau, fo~lowing 
consultation "with th~ Munic,ipa1 Eng
ineer,of the respective locality ••. ". 

" Article 84 of uruguay!s Code of A'eronautical 
Law mentions, sàfety zones ,'and preacribas rules for each 

451 

'4'52 

453 

{; 

Carrera, Qcrecho ACt'<;>nautico, (1958), p. 89. 

supra, p. 125. 

Martinez-Sobral,_ Verecho ,Aeronal.\tico, ('~96e) 1 p. 42. 
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of the four categories of aerodromes ot airports which 
are distinguished. 454 ~ 

Articlè 69 of Colombia's Law bn Civil"Aviation 
legislates the servitude of suppres~ing or reducing pré
existent obstacles. 455 It provides the" f'oliowing: ' 

"The removal of any obstruction to 
air navigati~n sha1f be considered 
an important reason for, the exer
cise of eminent domain, if it con
sists,of a p1anting, building, or 
any other p,rmanent or temporary 1 

work located within the area def1ned 
in Article 68.~ 456 . 

The Aeronautical Code Qf Paraguay in its Arti
cle 62 gives ta the Boara of Civil Aeronautics r which 
will paya previous compensation, the,authority ta, 

" ••. arder or pravide for the demali
tion or for total or eartial destruc
tion of the obstruction, of any con
struction, building, or other cate
gories of worka which impedes o. , 
might impede the operations. of 1an4-
ing and departure of airt:I1aft, l:f 
these exist-w~thin the safety zones 
at the time of establishment, exten
sion' or operation of ~ publ~e aiiPort. II. 

,~ 

, 

PaFagraph 2 adds that the Board,can, in the event:of 

~ 

. "{} ",,' 

violation, order the demolitio~or aboli~ion of obst~c-
- tions created wi thin 

Articl.e 61. 457 
the ~afety zo~es re{erred to in 

~ " ., 
0 

. 
\) t:l 

" 

'c 

454 -" 9 
Bauza Araujo, "Servidumbres y limi taciones. aeronau- . 

~ 

0-

'" 

" 
111 

<II 

, t.icas", Revista de Derecho Publieo y Privado l - .. , 

(195-9) !... p,. 33. ~ 0 
. Q 

" 4~~ . Supra, Footnotes 447, page" 13'2 ~ and 448,' page _133._ b 

457 Tollé, Air Làw in La€ln- Àmeri,ca-,· (1960), .R- 221,.-

.' . " 
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Article 74 of 

regulates~ the ~~rvi tu~ 
existent ob~tacles, but 

-136- (.'1 

o 

. , ,. 

Honduras' Civil Avfatiori ~aw .. . " 

of s,upp~ess\ng or, reQud.ng-pre- Il) 

the'ru1e hâs tu be understood 

. thr~,u"gh int.erpretjt.~~n: 
? "t.) (>~ ...... ~ "' .... 

(\ 

\ . 
nStr~ctures o~ installations br adja~ 

'CEH?-t property' or rroxt to the aero-~ 
dromes wi thin the s~fèty- ~on~s tl1èreof . 
sh~ll be subject to the restricti..ons e 

'est;ablisheâ by the regulatiôns' and· 
within,the 1i~its estao1ished by ,the 
Ministry ~f develsPrnent for ;easons: 
of. sa.fe~y.". ": 6 

v 

o 

Articlè 74, Qven' if it i~ read with oth~r related artt-
'458' , • , • 

cles of the 1aw, does n<?t,seem~t~ de~errnine clear~y 

th~ authority of exp~opriatidh which t~e S~ate h6lds. 459 

" . , . • 
'J;.t ts necèssa1"y to poil1t.out th~t the,l!aws"of 0 

.Î • Costa Rica, Honduras,' Mexico; Nicaragua, P!3ru 8Jld Vene-

l , ,4 60 l' . th '1' t " l . dl' zue a ~ml. t emse ves 0 very genera gUl. e l.nes ' 
~ 1 

abOu~ the subject. ~They dQ ~ot indioate the volurne&p~ 

sûrfaces affected by servitudes or restrictions, noi do 

• 

45\8, Th;re aré thr~e other articles re1ated to !Artic}e 
74. , The~?,;jlre t,l\rtic:le 6, l't0 Vl'~' Artic1e 68 " 
(determini~aerodromes of pubtic'usé and sub-

'ject· t6 éxpropri'ation) and 'Article 72 ",(servi
tude~()f n~t copstrÙcting'). Articl~ 31 of J:.he 
'Re9u~ations, referring to Aerodromes and C~vil 
'Airports', "allows ,eiiminations,_ but' i 1;.8 legal-
'i ty and consti tutionali tYh i'9 upder Biscussion. ;: 
Pino, Derecho A~;r:e0ltii (19'h1), P,_ 15>5:", 

.4 59 The -êr-az-ili-an A~r Code~ through i ts!' Article '58, , 
~also has to be unaerstood through interpreta
. tion/ Brali1 h'às re<julatéd this, matter by a 
@special regulation' in 1966. ' Valle, .Cod~go~ 
B:ras-itleiro do Ar, ~1967),' p;l 99 ~ .r~ : 

460 Law 0; Civil Aviation,' Arti~le'56 (Costa Ric~, ~ 
1949);, Civ~l Avia~io~ Law, Arti~le 14 (H~ndur
ae; 19J50): Law of Genetal Means of Communi,ca- . 
tions, ArtJ..~J.e 328 (Mexico / 1950); C:rvil Avia- 1 

~ '. 
• tion, Code" Arilicle 69 ',Ni~aragua, 1956) i "Ci vil 

Aeronautics Law, Article 49 (Peru, ~965); Civil 
Aviation Law, Artiole 36 (Venezuela,' 1955). ,. '. . 
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, tfI ,. 

"théj i~ndiqate the proèedu're to 'make t.he!", effect,i"ve. The 
• • \ ~I' , ~ '.. ., 0 ~ 11. ~ 

effectiVJ€lIJèS~., 53eems v«:ry difficult v~s-a-vrs .th~, c0!lsti-:\. 

tutïçmal and civil guarantee of property. ~ , . 

a flondu;-as' situatïon i8 deH.c'ate. ~hey are 

not able ,ter detérmine wi th clar! ty.', the servitude; even 

a· thoùgh tht!y have four4- art1çl~s, r>ertail')inÇ .tQ t~e sub-
• (;).., " - ~ ~.. 1 

(!>jeQt~ two lqcated in th,e 'l,aw ~nd' twô located in the Reg-
'u1atipn.46,1 • 0° ' , '. v 

tron atéit •• L . " 
o • 

. , 

," 

. . 

o 

~ , ' Q.. 

n'j:.anding fields Qused: in, pup1ic.' ser- ' 
vtc~ shall pave a protecti~e ~on~ 
who~e' èxten~ion shall ~é f~~a in 
the regu~ations and wi~~n'which'no 
obstructiott§ may b~ conStr,ucte~ or 
maint~lined which 'cqpst'itute a dan-· 
ger to'· thé bpara~i.on of' ai'rcr.aft. " 

4' 1 f 1 40 ~" 
, f" " ~ " 

, . ~ .... ]: . 
:Article' ,328ï para9raph 4~ of Me~ico ',s 

o 

l- .. 1 ., • l '9> 

General~Means of· Cq~u~icatiQn~'statés: 
(> @ " ,J " ft 

Law of 
~ 

• 

'. 
• ~.".. .. {:J -

1 j .. " 

~9 "Struo1:ures ,\and' ins'ta~1at"ion$ op le.hd 
. adjp"ining aim, adja.cettt to aex:-odromes r 
,~ithfn tnei~ profêc6iVé an~;~àfety ~~ , 
,zones, shall.bè.5ubje~t to the ~es
,tricti,ons Sipecifieo' in t~e p.fotec1:~tWe··, 
Régulations. Il • .... ~ \ ~,,,, • 

c.. '. r..a tJ.. (1 'fi '\ ~ • 1 

fil .. "', J, p" ". , _. 
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.. . 
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.. ' 

'. 
~ . ' . 
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C' 

r . T'o" the ··above.snertt:ioned ' la~s, "hich do' not' can- ... ~ ~ 
.' " '": .• a 

tribute Q9~-éatry, .to"th~ ~fféotive\}(~"Ss.'of. the sèrvitude, we 
1" .,." ... "loi G , 

must àdd: 13plivia t s Ai,r Se'rvice D~ét~ej( wfdch does not niteri- ~ 
, . ' ,., ' (ip 

!io~ servitudes or prqperty restrictions. In,the, futu~e ;' 
.. • "u, 0 ... \.. ' .. 

these laws- should he, more. specifie, in order '140 obtain 
, 1 ..... " • ( 

bétter tes u~ ts" .' ,.", . " ~ 
o . ' , v, 

, . • , . 
(1 ,.' 

ry. ., ... "'". 
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Civil AV:l,.a,t~on LaW, A~ticles 74" 6 NO ~I 
• P~'P,S Articlé ~~1 of tha Regula'tians r 
Oerecho 'A~reCi', (19,74). p., 15S • 
...-. l' .. 'J' ( 

~ \ 1 

". 1\ .,p, .. 
" . o 

a~d 68, 
Pino+ , .. 

0" 
, , 

. . 

, " 

• 
• 

Q. 

.. 

• 

- ", 

,1 

" 

fi 

, 1 

. ' 

• 

• 
; • 0" 

• 
• 

• 

.... 
•• 



o 

.. 

,. .. ? 

-138-

~ , 

Doctrine has participated actively in t~eidi~-

cussion whether servitudes or restrictions to proper~y 
• 1 

will be applicable only ta public aerodromes-or if!t~ey 

will be extended for the benefit of private aeJ;odt~tRJs'. 
}) " 

Videla Escalada concludes that ..serv,it~des' 

should only correspond to public aerodromés.'; the argu-
" . 

ment is based upon the concept that private ~érodromes 

do not have the characteristics of géneral interest,' 

d b bl ' d 462 assume y pu lC a~ro romes. 

Hamilton ,harês Videla'~ opinion, ang adda 

that in Chile a co~trary solutiun wou1d be uneo~stitu~ ~' 
tiona1.

463 
} 

Lemoine recommends two conditions' that should 

be met before p~ivate aerodromes can benefit from the 

servitudes we have mentioned: a) They should bê open tE> 

public air traffici b) They must belong to a comm~~~y~64 
associations or commercial societies. 

The videla Doctrine, as it cou Id be called, is 

accepted in Latin America by only three coun,tries: Argèn

tina, Costa Rica and paraguay.465 

462 

463 

464 

465 

The hypothesis of existing obstacles in the s~rround
ings of private aerodromes only determines a 
conflict of inteiests between the owners of 
surrounding rural property antl the operator of 
the aerodrome. Videla Escalada, 1 Derecho Aero-
nautico, (1969), p. 462. • 

'The reason being, that'Article 10; NO 10 ~f Chilean 
Constitution (1925) does not admit that expro
priation ls exclusi vely for th.e bene fi t' Ç>f an, 
jndiviclual. lIamilton, Derccho lI.i5rco, (1960), 
p. 286. ' 

Lemoine, Des Servitudes Aeriennes, ~es Presses Uni- -
versitaires, (ParIs: '193'), p. 47~ , ,.. , '""; 

Aeronautical code, Artic~s 31-34 (Argentina, 1967); 
Law on Ci vil Aviatio~, Article 56 (Costa Rica" .. 
1949)1 Aeronauticaa-~~ode,":Article 61 {Paraguay," 
1957') • . " 

• 
,H' , • Il., 

/ ' 

. ", , ., ,et .. .- . 

l' 
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" 

/' 

" Artiçle 61, paragrap~ r of paraguay's Aero~ 

1 
1 

! 

nautical Code refers to servitudes,_and to the authority 

of ~he Board of Civil Aeronautics in adopting rneasures 
for the, LT " 

" ... creation ot safety zones in the 
surrounding areas of public airports, 
in which the constr~ction or mainten
anGe of any type of obstructions 
.ha1l be restricted or,pr~hibited.II 466 

\\ 

A~ti~la 37 of Chi~Q'. Â1t N.~i9'tiofi C.dr •• h.~ 
, , • ~ f 

extended its restrictions to pu~lic ana private aero-
dromes . 4'67 \ ,J . 

The majority Df"th~ J,.·,sws"do no~ lS1:ingUiSh 
" 

among the obligations and therefore-they ben~fit both pri-. , , \ 

vate ahd public aerodrornes. Such lis the case in the lats 
of Brazil, Colornbia, Domini~anvRepublic, Ecuador , El 

Salvàdor, Guatemala, Honduras, Mexico, Nicaragua, Pana
ma, Peru, urugu~y and Venezuela. 468 ., 

j 

466 

467 

" Fuster, Oerecho Aeronautico, (l958), p. 148,. 
l' ---

Hamilton; ,Oerecho Aéreo, (1960), p. 282. .. 
Air Code, Àrticle ~6 (Brazil, 1966); ~aw on Civil 

Aviation, Art i eUe. 68 (Colombia, 1938); Civil 
Aviation,haWt'Artic~es, 100-116 (Dominican Re-, 
public 1 l;~69'>.t;. Law of ,'Air, Traffic, Artiole Il 
(Ecuadoli,: 19C;O): Law Ç),tt Cipi.1' Aviation, Arti .... 
cle 9,2 p;a $alvador, ,195,ô);/,Çiv:i,,}. Aviation Law, 
\Art~c~~ 8o

i
1Guatema1a, 1948)1 Çivil Aviation ~ 

LaW,. Artic e,74 Cffonduras, 1950), Law of General 
,t,1e",ns of communicaH.t>ns, Article 32'8 (Mexico, 

, 1~SO) ; Civil Aviation Code; Article 69 (Nic .... 
-'/ ~'ragua, 1956); Regul&tion on Civil Aviation,' 

/~' ~rtictes 44-45 (panama, 1963); Civil Aeronau~ 
/' ti'Cs Law, Artlcle 49 (peru, 19-65); Code of. 

/' . ( AeroJ)àutical Law, Article 82 (Uruguay, 194a); 
,1 1 Ç,$~il Aviation .Law, 'Article 36 P{ene~uela, 

',' ,.~;'. 1~55)'. i; 
i j ~, 
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Article 82, Chapter III of Uruguay's Code ~f ,. 
Aeronautical Law, referring t~ restrictions states that: 

"For the purpose .of guaranteeing sa1i'ety 
of air navigation, and espeeially to 
facilitate the landing and take-offs 
of aireraft~ and in application of the ' 
princip le of restrictions in the inter-
es t of air navigatiqn 1 1 Safety zones ~ 
shall be created around aerodromes and 
airports, in which the construction 
or mainte'nance of aIl categori~ ofi 
obstructions are prohibited or restric-
ted. " 469 

~ection E. Servitude Areas or' Zones 

Different posit%ons are taken by Latin Ameri
can laws to determine how a~servitude area or zone, for 
not building or for suppressing obstacles, is to he est
ahlishec:l:470 

469 

470 

Bauza opines that according to the principle which 
says, that where the law does not distinquiah, 
the interpreter must not disti~guish either, 
it should be understood that both priv~te and 
pUblie,aerodromes are included in Article 82. 
Bauza Araujo, "Servidumbres y limitaciones 
aeronauticas", Revista de Derecho Publieo y 
Plrivado, (1969), p. 31. 

It is interesting ta consider the difference between 
limitations and restrictions. Limitations 
(among which are included administrative ser
vitudes ,and expropriation), imposè on the 

~wner a pnrticular sacrifice in favour of a 
.eo~rclated collective intèrest. Restrictio~s 
involve an inhercnt and gcncrnlly imposed eri~ 
cumbrance on tit1e. Accord!ng to the limita
tion, if expropriation must occur, for reasons 
of public utilitYr çompensation must'he given. 
Restricti.on$ do not g~ve rise to compensatton. 
Pet:domo-t:t ~J!lar, "Ae:tonautic Servitudes Il, 
,44 ,Michigan Law Review, (1946), p. 1020. 

" 

- ~ 

" ' ,.1 
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t~ 

1) The first group 'of texts use a mathematical cri ter- ' 

~
o , as weIl as a~egal one for the zones, surfaces or 

vI. es, where no obstacles can be found or where con
L tr tions are not permitt~d. As a consequence of what 

is s ated in those laws, such zones, are established aùto
from the moment of the installation of the 

. 
This procedure has been followed by the laws 

of Colombia, Chile, Ecuador, Guatemala, panama47l and 
Uruguày. 472 

Chile's and Colombia's servitudes are esta
blished in relation to surfaces located in the imaginary , 
extension of the extreme of the runways of an aerodrome. 
The laws of Ecuador, uruguay473 and Colombia, consider 

for their establishment those zones marked in relation to 
the aerodrome's perimeter. ' 

Each solution has a significant drawback: de

termirations that are valid today cou Id be useless after 

471 

472 

473 

Only applicable to the prohibition of new COnF:tnlL'- . 
tions. 

Law on Civil Aviation, Art~cle 68 (Colombia, 1938): 
Air Navigation D,ecree, Article 37 (Chile, 1931) J 
Law of Air Traffic, Arti~le Il (Ecuador, 1960)1 
Civil Âviation Law, Article 80 (Guatemala, 1948); 
Regulation on Civil Aviation, Articles 44 and 
46 '(Panama, 1963); Code of Aeronautical Law, 
Articles 82-85, 89 and 91 (Uruguay, 1942). - ~ 

In Uruguay the procedure followed for servitude 
arcas is applicable only to sec~rity ~onès of 
ùcrodromùs and hicjh tensiOn 11nes,. It ls import

. ' ant to note that the inclusion Qi the high ten
sion linos is a result of the l~islato~s' 

o 'worry' not only about the danger imposed on _ 
air navigation, due to lack' of visibili ty, .but "-
also about ':.l.e risks that can arise from elec- • 
tric elilerqy conduetion. Bauz'a Araujo, "Servi ... 

'dumbres y limitaciones aeronauticas", Revista 
de Dereoho Publieo y Privado", (1969), p. 34. 

- ,. 
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a period of time, because of aviation progress. 474 

2) Another group gives the delimitation of the protec-
• 

tio~ zones of aerodromes to Regulations, especia11y de-
creed for this matter. 

The procedure is followed by the laws of 
Dominican Repùbl~c (with a general rule), El Salvador, 
Panama and paraguay.475 

Article 9~ of El Salvador's Law on Civil Avia
tion, under the title of "Structures and Aerodrome~'", 
in p.~.9r.ph l provid ••• 

1 
"Within the l'imits of a civil _aero
drome and within a distance of 5,000 
meters, there may not be any struc
tures or plantings whose height ex
ceeds that established by the res
pective regulation." 476 

Article 44 of panama's Regulation on Civil 
Aviation states, under the ti tle of "obstacles tl , 

474 

475 

476 

The criteria to supp~ess obstacles and forbid con
structions in the 'Bame measure' in aIl the aero
drome perimeter could be ~nreasonable in the 
situation of aerodromes with only one runway. 
In those aerodromes wi th intèrsec,ted runways 
i t cou1d be indispensable. Chauveau, Droi:t 
Aerien, (1951), p~ 398. 

Civil Aviation Law, Article 106 (Dqmini,ean Republic, 
. " 1969) ~ Law on Civil Aviation, ArticlE! 93 (El 

Salvador, 1955): Reguiation on Civil Aviation, 
Articles 44-46 (Panama, '1963)~ 'Aeronautical 
Code ,Article 61 (Pa:ragqay 1 r957). -, c 

This 
." 

system of determining a distance around the 
pe~imeter of the aerodrome, and leaving ta the' 
,r~gulation the heiqht above which there cannot 
beany obstacles, is:also followed' by Domini'can 
Republic's·Civil Aviatiçn Law • 

. , 

" 
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"The constructiohs and installations 
on lands adjaçent to or near,aero
drames, within the restricted and 
safety zones thereof shall'be subject 
to the res~rictions prescribed in the 
respective règulations." 477 

Jo ' 

3) A third crierion, which we consider to be "flexible", 
i5 also applied byisome ,Latin American texts. It ls 

, '. 
st~ongly related to the delivery of ample power to the 
administration, specifically to the Aeronautical author
ity, in arder to determine the obligations or servitudes 
affecting property .. As, we shal~ see, the authority det
ermines, the way to apply those limitations required by 

\ 1 

each particular a .. rodrome. 

posing 
drome, 
ecutive 

Uruguay's Code of Aeronautical Law besides im
restrictions around the perimeter of every aero
establishes an "approach zone" and grants th~ ex

power the ~uthority ~o determine in each case the 
'necessary servitudes. Article 86 provides: 

"Approach zones shall be trapezoid 
zones, with a ba~e of 330 meters at 
the end of each runway and broadening 
until they reach 1.330 metera at a 
distance of 3,200 meters fram the 
edge of the runway, its axis being 
the landing runway, in this case." 

v 

Article 87 , paragraph 1 states that:', 

•• In the areas looated 'between. the 
apprûach zones, ~s defined in the pre
ceding article, the conditions of 

. 4?f ' The "Aeronautlcal 'Code of para~uay a1so follows this 
sys.tem, .by wl:lich regulatJ.on determines th,e con ... 
,cept and ex~ension of surfaces Wher~ restrio" 
tions and servitudes are appli~d. ' 

, , 
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encumbrance to be applied,sha1l be 
determfned in each case by the"Exec
utive, when there is no profit or 
interest to the State in applying 
the maximum co~ditions defined in the 
preceding articles). If 

Paragraph 2 a~ds the following: 

"The con~itions to be applied shall 
be the sUbject of a special restric
tions plan for eacn aerodrome or 
airport, which muat b. approved by 
tbe executHre. 'j 478 
'\ ~ 

oThe Argentinian Aeronautical Code seems 'to have' 
aven more flé~ibil~oty and limi ts i tself to deter~iAing' in 
general t,erms wha~ is ci:llled J'surfaces of obstaclè re
moval,,4;9 iJ whose ve;;'tical projection plantings or con-. 

i " l' 0 d . d 480 Th lé 01 l' , struct ons are 1m1te or restr1cte • e 9& 1m1-
tation of the obliga~ion -is formally fulfilled çy the law 

" 

and the aeronautic;al',authority will determine in each 
case which aFe the "surfaces of obstacle removal-n • Con-, 
a,equent.ly the limit-at;S.ona or, reatrigti.on. w11l be .~pU,.4 
to those surfaces located in the surroundings of ae'rodromes. 481 

478 

479 

480 

481 

.. 
,.' 

The "approach zones" seèm to coincide,' with "safety' 
zones" of ILS runways. TOl'l!i'1 '''Oirei,to Aero
nautico no urugu~y", 3 Boletli\ ITA, (1960), p. 22. 

Article 30 of Argentina~s. Aeronautical Code defines 
"surfaces of obstacle removal" as those "imagin
ary, oblique, and horizontal areas, which ex
tend over each acrodrome and their immediate 
cnvirooR, \llid which tends'-l~o, limit tbe 'height 
of obstacles to air nuvigution." , 

Aeronautical Code, Articles 30, 31 and 34 (Argentina, 
1967). Sce Lena Paz, ,Derecho Aeronautico, 
(1969), p_ 134. 

\ 

Aeronautical Code, Articles 30 and 32 '(Argentinà, 
, 1967). Le a Paz, Oerecho Aeronautico, (1969),' 
p. 136 • 

" 

" 

'" 
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c 
" The most flexible of aIl the laws ls the Braz-

ilian Air'Code. It gives to the aeronautical authorities , 
the power to determine both the restrictions to property, 

• 'It • 

as weIl as its application, to each particular case, ao-
cording to a protection plan of each aerodrome. 482 

Section~. Servitudes' Effects 
• 

'l'he effects of ,the consti,tution çf restrictions 
or aeronautical servitudes are diverse, depending upon . , ' 

whet.her t.~ey ar la8 tr61'l\ the prohibl,tion to buile! or :trom' 

the imposition to suppress or ~educe obstacles pre-exist-
ing before the aerodrome authbrizatlon to operate. 

Artiéle,102 of Dominican Republic's Civil 
Aviation Law provides that: 

"Aèronautic Servitudes will ta~ the
servient tenement from the sarne mo
ment the author~zation ls given to 
establish an aerodrome." 

Article 102 rules a prohibitioJ to build near an aero
drome, sinee there is an'obligahion, a tax of the serv

ient te~ement~ over the land. ' The owner that defies this 
prohibition is guilty of unlawful con~uct, because before. 

, 
proeeedlng with the construceion he had a restricted 

}V 

right, and he"ha~ operated aga!nst the law exceeding his 
property right. 483 lt is therefore logical to proceed 

!J /' ,. 

to dèstroy that which has -been built in contraventi~n. 

482 Air Code, Articles 56 and 57 .(Brazil, 1966). '. 

483 Videla Escalada, l Derecho Aeronautico r (i969) ,', 
p. 464.. ' , 

.' 
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'!'he expenses will be on the part o.f the owner, and.riatur-

1 ally there' will be no right ~or indemnification for t~e 
idest~oyed construction. This right is' expressly and in-
r <.:! ~ ~ 

1 tegrally recognized by the laws of Argentina and Para-
! guay,484 even though the obligation of the transgressor 

to suffer the demolition expenses do es not appear to be 

explicitly stated in those laws. 

Article 33 of Argentina's. Aeronautical Code 
states that the, 

"authorization of any.aerod~ome will 
be subject ta the previous elimination 
of constructions, plantings or struc
tures of any nature that are built 
higher than the one lirnitèd by the sur
faces of obstacle removal, determined 
:for tha t aerodrome." 4 8. 
O~her Latin American texts would arrive at sim

ilar solutions following ruléS of their own legal"system. 
, 486 . 1 

These texts are those of Colombia, Chile, Dominican 

Rep~blic and Uruguay. Brazil's case shows that the ef
fects seern contrary te the general rule, since accordinq 
to the 1aw an owner who wishes to construct in con'traven-

~ , , 

tion to a restric~ion, would have the riqht to an indemni-
fication; either accorded or fixed judicially.487 

484 

485 

486 

·487 

Aeronautical Code, Article 31 (Argentina, 1967); 
Aeronautica1 Code, Article ~2, paragraph 2 
(paraquay, 1957). 

,Lena Paz, Derecho Aeronautico, (1969), p. 136. 
In Chile, for~~xample, this can he seen through Arti

cle 931 o~ the civil Code and Article 565 of , 
the Civil Procedure Code. 

It relates to the Article 150 of the Constitution, 
th~t guarantees property rights and considers 
indemnification. Decree-law NO 32 (18 November l 

1966) also regulates this subject. ValIe, 
Codigo Brasileiro ~o Ar, (1967), p. 98. 

t 

r 
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An important matter i8 the method used to 
bring the 1ega1 sanction against the transgresso! into 
,effect. The Inck of "imperiurn" that the owner or opera
tor of the affected aerodrqmes has, compels him to re
sort to the judicial intervention. It is not considered 
oportune to follow the simple administrative procedure, 
because of the rèspect owed to the property rights, 
guaranteed constitutionally. 

In our opinion the administrative procedure 
, ~ 

should not be whblly disregarded, especially in countri •• 
such as A~gentina and Costa Ric~, where there exi~8 
;urisdiction related to actions under Administrative Law. 
\vc consider this a sufficient guarantee for the public. 

The thesis of thé judicial way is stated'ex
prassly in Latin America, by the laws of Argentina and 
Brazil. 488 

Article 34 of Argentina's Aeronautical Code 
provides that if after the approval of the surface of 
obstacle removal in a public aerodrome,an infringement 
was encountered to the rule considered by Articles 30 
and 31, the owner of the aerodrome will notify thé vio
lator to eliminate the obstacle. If this is not done, 
the owner will ask judicially its demolition or suppres-

~ 

sion, without indemnification right. 

The ,administrative procedure is not accepted 
expressly by Latin American la~s, but could arise from, . , 

lega1 inte~pretation of the'text of Article 62, NO 2 
'of ?ara~uay' ~ AéJ;'onautica1 Code ~ 489 

488 

489 

Aeronautical Code, Article 34 (Aigentina,. 1966) J 
Air Code, Article 5'8 (Brazi1, 1966). 

'l'olle, Air Law in 'Latin AmerIca, (1960), p. 221. 

/ 

................. 

t ' 



'-, ""'P'"" " , 

~, ....... _----~-~-~-~ 

, 
f 

" '. 

\ 

o 

-l'It 8-

Anothcr servitude or restriction to be con~ 
sidered imposes on the owner the suppression, demolitièn 
or reducti:on of plantations or other obstacles pre-exi.st
ing at the time of the a~~odrome authorization. C1ear1y 
the servitude shows. a pressure over private property; 
consequently the procedure of indernnifying th'e owner for 
the damages shall be used. 490 Another possibility is to 
proceed with. ~he expropriati'on according to special rules 
of Air Law, if there are ,any, and if not, in defect of 
these ~ules, those of common Law shou1d be app1ied. 

This servitude is recognized irnplicitly or 
exp1icitly by the 1aws of Argentins, Brazil, Colambia, 
Chile, Dominican Republlc an~ paraguay.491 

Article 69 of Colornbia's law on Civil Avit
tian statês that: 

490 

IlThe rernoval of any obstruction to, 
air navigation shall he considered 
a~ important rea~on for the exer
CIse of eminent domain if it con
sists of a p~anting, bui1din9 or 
~ny other p~rmanent or temporary 
work located within the area de-' 
fined in the preceding article~" 492 

/ 

Videla Escalada, 1 Derecho Aeromiutico, (1969), 
p. 463. 

491· Aeronaû'tical Code', Article 33 (Argentina, 1967) 1 
Q, Air Code, Article 58 (Brazi1, 1966); Law on 

Civil Avia,tion, Article~ 69 " (Co1ombia, ~9 38) ; 
Air Navigation Decree, Article 37 (Chile, 
1931); Civil hviation Law, Articles 110 and 
112 (Dominican Republic, 1969); Aeronautica1 
Code, Articl'e 62,' .No 1 (PÇ\raguay, 1957)'. 

~92,,' '"In this, respect Resolution NO 751 (2nd Sept. 1964), 
'regulates this matter in Colombia. Cobo Cayon, , 

-« Derecho L"~, (1966), p. 390. ,,' 
( , 

-r 
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Section G. .Other, Servitudes 

Other legal figures also assume the character 
of propérty restriction. Arnong them we can'~ention: 

transitory servitudes: those th~t look for the éIimtn~
tion of'radio-electric inteifer~nce, and oth~rs related 
to landings and emergencies. 

The Dominican Republic Civil Aviation Iaw has- . 
~ . 

determinedthe establishment of a transitory servitude, 
by which building ie prohibitÈfd and obst~eles are BUP

pressed. The law considers the'possibility of establish
ing these transitory servitudes in two instanèes: 1) When . -~ ~ 

the construction of an aerodrome in a deter~ined land is 
under study, the surrounding'property will be sUbjected 
to the legal servitudes, until such time as the construc
tion is definitively approved or disapproved. The prev-

. , 493 
entive servitude,cannot last more than one year. 
2) For the constructiort of the aerodrome, for a maxi~ 

, ! 

of two years, from t~e moment fhe authorization to beqin 
the construction is given. 494 

In order to bring these transitory servitu~és 
into effect the law defines a system, through publ~c~tions' 
in newspapers, which noti,fies the owners of ti ties of the 
affect~d land, about the markinq of the boun~ar~es of the 
property where the aerodrome shall he built. 495, 

493 

494 

495 

. , , 

Civil Aviation Law', Artl.cIe 10,3 (Dominica'n Republie, 
1969). 

civil Aviation Law, Article 
1969) • 

102 (Dominic~n Republic, 

The notification of the approval or disapprovai of 
the study regaraing the aerodrome construction 
i8 don~, in ~he sarne wày. ~ivi1 Aviation Law, 
Article lOS (pominican Republic, 1969). 

, 

( 

. . 

/~ 
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\. 

Another servltude regulated in Latin America ia ' 
one that regards the elimination of interferencei in air 
communication systems, radio-e1ectric equipment and radio
~irection finders, used for the purpose of aiding air 
navigation. These systems, fulfillinga primary fpnction 

, , ," 

in the actual stage of aviation, 'réquire a carefu1 elim-, 
" ination of those sources of interference which can come, 

from broadcasting'equipment, c'onventiona1 construction 
" 

,and even from the transit of mo~orized vehic1es in its 
proximities. 

Article 6 of Law 16.752 of Chile contempla tes' 
the prohibition of plantations or constructioris in the 
surrounding land of those places wpere instaliations of 

, ' 

aid for air navigation are located, without a previous 
authori~ation from the aeronautical authority, even when 
such installations are outside the perimeter of the aero,- ' 

496 ,"d' 497 
' drome. The ~aws of Domi~ican Republic and Uruguay 

l ' 

have certain flxed surface~ determined around 'aerodromes, 
in which, no broadcasting Itation can be insta11ed. / . 

Article 92 of pruguay's Code of Aeronautical 
ri' 

Law states that: 1 

/ 

"The'inst~ilation of radià-br~ad
casting âtations is prohibited in 
the sa~ty zones .referred to in 
~rticre 82, at a distance less than 

/ ,. 
,/ 

/ 

.. 

, 7 ) 
.4~/6 'T /reason for thi's Illervitude

l 

is based;:-'on the avoid
ance of disorientation or perturbation of ,ILS 
and o~her manoeUvres which greatly depend upon 

/' a good communication with air traffic control. 

\
",':-' // Hamilton, Oerecho A4:1reo, (1960), p. 282. ' 

.' // '497 ' '- ' 
:;y /." Civil, AViation ,Law, Article 108 {Oominican' Republie: 
":;'" ç:~/ 1969): Code of Aeronautical Law, 1\t'tic1e 92 . 
• ",:1 /\(,(J (Uruguay, 1942). . 

~,. /// , 

" ' 

" 

, ' 

.. J . ~ 

! 
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2.5 kilometers from the boundary 
of the runways, or from the sur
roundin9 perimeter of each aero-

, ~') d.!;'ome or a~rport as fïxed by the 
EXècutive." '498 

, 

" 

/ 

Article 108 of Dominican Republié's C~vil, 
", 

Aviation ~aw prohibits broadcasting stations and conr 
structions, whieh could diS'bu.rb ot di~er,t the' radio-

, ,n .' • cl 

/ 
/ .. 

direction finder waves, in a zon~ of, lO,DOO meters, mea
,sured from the perirneter of every airport or rnilitary . 
aerodrome, except' those ins~allations a oc;1 , construQtion. 
which'are destined fo~ their'Sèr~ice.499 . 

, , 

Articlé 4,6 of' Panama 1 s' Regulation on Civil 
Aviation, unâer the title'of "re$trÏ'ct~onsn, states that 

'a sp~cial ~e~it is needed for radio aryd televislon'aer
ials, limiting their ,height, am;! if their height ~x~eeds' 
17 meters, they are to 'be considëred as obst~cles to 
air navi9ation. 

f1 

, ' Besides the .. prQh!bition t'o copstruct, the Dom-
, , ~\ , 

inican ~nd Uruguay an 1aw contemp1ate the'possibi1ity of " 
suppressinq eXIstent' disturbinq, 'in.stallations(prohibi
tion to exist). Article llà of the Civil Aviation 1a~ ~f 
Dominican Républic est'ablishes that the dis~urbing ',instal
lations artd qonstructions will be removed or modified, 

, , 
" 

" 498 .. 
Bauza evèn cr~ticizes th1s, article f'or being so 

".'. 

, -" 

l imi ted, adding that., bther ra~H~-~lÉ!ctric in
EJtal1ation~~ should a,lso he i,nrtludëd, due to the 

,. danger ',they could aause ~n ,air. navigat~qn. ' 
Bauza Araujo, Il Servidumbres y, limi t,aciones aero
na?tica~", Revista de O~rèch~ Pûb1ieo y Pri~ad?, 
(1969), p. 35. " .i 

The 'same principle is'followed by Aiticle, lOr with 
the only diffeJ;'ence beih9 that i t lnvolves 1n- . 

, stallations and const'ructions outs.id'e the zone ' 
'ref,erred to in Artièle, 108,. ' Thfirefore' .n,o.thing 
that disturbs or" -<1ivert1J radio-direct-!.cm finders 
i9 al10wed in Dominican Republic. 

. ' . 
-/ " ; 

- , 
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, ' . 
with oïl right of indemnificati<9n for the owners ,accord

ing to the law. . , 
Article 93 of Uruguay's Code of Aeronautical, 

Law provides that' the:' 

-

" .. :Executi ve, upon recommendation of 
1 the aviation authorities~ rnay decree, 

with compensation i~ ad~ance, for the 
transfer of radio broadcasting stations 
presently located within the radio 
fixed,by ~rticle 9i. If there ls ~o , 
agreemènt reached with the interested 
party, the procedure provided in Ar,ti
cle 175 shall be ft>llowea." - 500 

Finally ther~ are cert~n servitudes or res~ 
• l ' • 

trictions te ,the property of,private people, which con-
sist of 'a'l~wing air?ra:É~, in emergency cases, to' continue 
their landing on their property (except if they have 

1 1 
1 

caus_d damages); to allew the entry of civil servant~ in 

charge 04: the rescue of the aircraft and the passe,figers 

and cre~ a~ ;he obligation of the owneys of pri~àte aero
drames to abcePt freely the oper~,tion of public·. ~and mi.!i- r 

tary aireraft. 
! 

An important consideration musi;; be g'iven to the 

tact t'hât a -meté fl,ight over the real State t'loes 'not mean 
- 1 • 

any '§e~vitude over it. The a~rspace is in it a public 

a~main and.rests with the State to oversee its adequate 

and': prudent use. f/ 
,1 

,} 1 

Ai l r jl ;t ...... 

~ ~~- -'.l\rticle 175,' which refers: '~~ thè eiimin~~ion of ob
~ '::. ,~tructi0l1S' ex~sting, ';VIi the' .!'safety 2ones". states 

~".:--........ ____ , that .the procédure ia settled by Dec;:ree-law 
, ~'''- -, 1..946 r (30th' April" 1,942).' 
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'\ 
PART II. THE AIRCRAFT 

CHAPTÈR, I •. DEFINITIONS 

Section ,A. Generalities '. 

Doctrine has'had gr~~t difficulty in obtaining 
a clear lega1 definition of--a'ircraft. Although, avIation ..."' . has a shdrt.his~o'ry it has accomplished an incredible 

amount of techniqal developrnent in the area of new trans-
I,~\,. '! ' >" 

.. t»ortat.ioh equipment. The cUver.si t.y ot maohines ie 

o 

) 

great: aerostat, supersonic,aircraft, parachute, glider, 

hovercraft; they 'ail present permanent problema tO.jur
ists who seek to determine a definition of aircraft.501~ 

The appearance o~ spacecraft is the last tech

nical chpllenge te ~he law; a new type of law has been 

.àeveloped under·the'narne of Space Law, with a ~egaf 
sy,stem compl~tely separated from Air Law. 502 Air Law" 

-does not:. study 1 hor become invol ved wi th, the l!3Sal" re

girne of spacecraft. , 
-., 

'. The t.et'm aircraft. muai: be considered ÎlI!J"t:he: 

genre, highlighting those-crafts which are heavier ~h~ 
<-

air called airplanes, aeroplanes or airships~503 
,. '" 

l " ,Even thouÇfh today' there l'S a clèar supelt,iority 

of heavier-than-air :G.r~fts, 'we cannat· acq,ep.t ~h~ ter.m 

, t: ,'L 

501" Tapia Salinas, La Re2u1~ciOp ;urd.dica deI ,Tr'an.s~' 
1o~t~A:-rC2; ·lnst~tuto Francisco de, v~~oriaf 

5-02 

S03 

M.H.lrûf:1953)", p. '.).32. - , . , . 
, 

lt is impo.ttant .ta note j:hat no·t eyen when a space
Graft crOSSes the a~space tow~rds outerspace,; 
-can it .be cansidered ,as aircraft', sino,e as\w~ll 
be seen, aircraft is destined ta circuLate·in 
the a,irspace on1y:, Therefore we Xtlust 'distin- .• 
guish bet1lllt;:~n spacecraft and aircraft~ >" 

Lbustau' -Ferran, La Aerona,.qe,. .(1958), p. 12. 1 " 

• 
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"airplane" designatirrg,the genre 

Law by definitioh comprises aIl 
ornena. 504 

".aircraft ", since l\ir 

air navigation p~en-

Section B. Delimitation of the Definition 

The htstory of the definitiort of aireraft in 
International Air Law starts with the 1919 Par.is Conven
tion, ~hieh gave the fo110wirrq definition of aireraft in 

Annex A: "Any machine that can derive suppor~ in th~ at-' 
mospher~ from the re~ctionq of ,the air1t

• 505 Annex D 

indicates which categori~s of machines must be classi
fied as 'airera ft , ''by, stating,.' "The word' aireraft com

prises aÀl balloons, whether fixed or free,kites, air~ 

ships an; flying machines".506 

The deflnition therefore CQvers lighter-than
air as weIl as heavier-than-air aircraft. The Iberoameri
can Convention of Air Navigation (Madrid, 19~6) and the . 
Pan'american Convention of Commercial Aviation (Cuba, 
~928) follaw the definition s~ttled in Paris. 507 

504 Venezuelan author Delascio, gives. the title "Avia
tion law" ta the study of Air Navigation;' his 
ide a is bas~d on t~e title of the Convention 
on International, Civ~l Aviation, (Chicago, 
1944}. Delascio, Derecha de la Aviacion, 

'. (1959,)" P • 72. . 
" 505 

!1" ' Bodenschatz,' "El' Concepto', de Aerbn~ye en los umbra-
les d~ la éra' astronautica~'1, "Il RIDA, (1958), 
p. '63. 

0, 

'506 

501' 

. . 
Zollman, ~aw,~! the Air~ ~l927)"p. l4~. 

Annex D of Madrid." Gay d~ Montella, Las'leyes'de'la 
" eronàutica, BOsch, (Barce~ona: 1929), p~ 21', 

" ' x:ancoz Rl.,gal t ~ Prineieios de Derêcho A~reo t 
,Taller'es Graficos, (San Luis de ,Potosi '1 1939), 
p; 84. ' 

, 
J t 

1) 

, . 

• 
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ln dealing.with the subject of aircraft defi-
'1 

nitions it is interesting to find other definitions in 
International texts, which certain1y have historica1 im-. " .. 
portance. 

The International Sanitary Convention (The 
\ 

Hague, 1933) in its Article 1 defines aircr,aft as: 
"Any machine t4hieh can 'derive support in the atmosphere 

~ , 
from the reactions of the air and is intended for ~erial 
navigation~f~~ The definitiqn found in the,Convèntion 

U.S.A. - other American Republig~ ooncerning the Pan
Amerie~n San!tary Code (Ha~ana"lg24), i~ its Article 2, 

whieh eould be eonsidered exhaustive, provides: 
, .' 

j , 

" (Aireraft is) anY'vehiele which is 
capable of transporting person~ or . 
things thr'ough the air, including 
aeroplanes, se~planes, gliders, heli
copters, airships, bal1oons, and 
captive bal1oons". 508 

• 0 

Artive XVI of the 1.1948· Geneva Convention on the Interna
tional Re~ognition of Rights in Afreraft, estab1.ishes 
what the' terrn aireraft includes, important when the air-

) , craft ls viewed as an abject of law: 

"For t.he, purposes of '.this Conv'eri
tion the term 'aireraft' sha1l in
c1ude the airframè, erigines~ pro~ 

'pelle,.rs, radio apparatus a'nd ,al1. '. 
" other a~ticles intended for usé in 

the aircraft ~hether in'stal1ed ~ 
~herein or temporarily s~parated 
t~erefrom". 509' 

ICAO 0 • '7200, Le,x~con" (1952)" p. 10. 

) -:. , 

508 

509 Wi IberfOr , ~'Th~ International Recogni tidn
C 

of R1ghts 
in A~ ra~t,";o 2 International Law Quarter1)", 
( 19 4 9 - 4 ,), p'. 456. ',,, , ' 

. , 
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Botl) the Chicago Convention ànd the 1919 Paris 
Convention, do not inc1ud'e a defini tion of the term "air

eraft'" in the Convention ~tself. 

The definition found'in èhicago was the fol-

10wing: 

"Aireraft:, Any mach'in,e that can 
derive support in, the a~dsphere 
from the'~aetions Qf the air." 

. t. ,.. 

This defiuition was modified in~ 1967 (8th November, 
'1967\1 'and' entered. into force 8t:h March, 1968) by the ICAO 
Coun~il.5l0 The reason for the modification was the deci-

sion to\exc1ude 
categor~,. 511 

\ 1 • 0 _ 

air eushion vehic1es from the aircraft 

\ " 

,i! The new definition of aircraft found in ICAQ' 
/ 

texts if the fo11owing: '. " 

"Any maohine that cao derive support 
in the atmosphere from the reactions 
of the air other ~han the ~eactions 
of the air against the earth's sur-

. !aèe.,tI., ~ 512' o;t :, 
Q '0 

'. 

510' The'decision ~f thé Couneil was the amendment NO 2 
to Anne~ 7 (Airera ft Nationali ty and Regisb::a- , 
tion Màrks). This decision a150 meant~ furthèr 
amendments to' Annexes 2, 6, 8, Il and 13 ,il Pro
cedures for'Air Navigation Services, Rules of 
the Air and Air Traffie Services. I~ ~as a1so 
incorporated in its new form in Annexes 16 and 

511 

512 

,17 • ICAO, Doc. S74 3-C/9 7 8. Actiort of the 
Council, 62nd Session, ~19/9-l5/l2, 1967), p. 10. 

Mareoff, Trait6 de Droit International Public, e 
l'esrace, E t10ns Un1vers ta1res; Fr~ ourg: 
1973 , p. 4pO., 

lCAO, Doc. '911(" ilexicon, Vol. II. -Definition A56,' 
(1974), p. 10 •. 

.. 
....... _.:! i ' 
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Oue to the wide variety of deviees and mach
ines, there âre many definitions besides tlfu one givcn 
by ICAO~ Fat example USCA'S interesting dcfinition: 

" ••• an aireraft'is any contrivanee 
used or des'igned for navigation or" 
f1ight in the,air, except a para
qhute or other eontrivance designed' 
for sllch navigation, but, used' pri-

\ ~arily ~s safety equiI?ment." 513 
1 

} 

! Three criteria have been adopted by jurists 
and the law to 9ive a definïtion of aircraft: 

J!I' 1) pure1y enumerative, listing the various airera ft types. 
2) Descriptive or conceptua1, by which the main charao
te~isties, o~ the aireraft are enumerated, and ~hich per
mits a differentiation with other crafts or véhic1es. 
It follows three formulas: 

a) wide: 
b) intermedlate; 
c) restrictive. 

, 514 
3)' Mixed q-r eclec'tie. 

)1) The eriterion that purély enunciat~s is' found mainly 
~ in Anglo-Saxon countries,~whêre Common ~w exists., These 

eountrl.es have the dis~d'Vantage df "numerus clausus": 
there will be an ineapabi1ity of including in their legal 
catalogue new kinds o~ ai·r,craft. 5l5 This eriterion has 

514 
\ 

'515 

, 0 

The ,definition includes balloons, ai-rplan~ and 
hydroplanes.' 409 ·'USCA. 8 171-184. Blacks Law 
Dà.ctionary, 4th Edi~on, (196,8), p. 92. ~ 

Tapia Salinas, Re§Ulacion jurid!ca TransP2r~~ ~~te9, 
, (1953)" p. l '.' " , , 

In Anglo-Saxon countries the criterion ia more des-' 
, cr,ipt! ve in the régulations' than in tJù~ law, 

ther~fore .qne must rafer :to the' regulati,qns., 

. ' 

- ,. 
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not been used by àny Latin ~ericanllegislation.5l6 
,2) The legislative adoption of conceptual or descriptive 

, ~ "1" 

criteria can assume wideJ intermedinte 'and restrictive 
formulas: 

a) Adopting a wide formu1a-means that the only dist,inc
tive quality of the aireraft must be the abi11ty ,to' stay 

-
~ in the air. The adoption of this formula arises as a 

concern of the legislato~ to include any type of device 
whose submission ta the aeronautical 1egal regime" cou1d 
be of interest. 517 ~ 

In this wide formula we must inc1ude captive , 
balloons, which are fastened 

eàrth surface, withou~ being 

the airspaee.: 

by.wires and cables to the , 
able to displace itse1f on 

.fI'l'I 

The wide formula i5 accepted in Latin America 
by the laws of Cuba, Chi1e, Colombia, Dorninican Republic, 
Mexico and panama. Sl8 

Artiole 4 of Cubais Regulation on Civil Avia
tion states: 

516 

517 

518 

'. "For the putpose of this Regulation ._ 
" 'aircraft' shal1 mea~ any oontriv~~é 
~Qf locomotion used for the transport ... ..... 

',,-
'Videla Escai'~~,. 2, Oèreèho Aeronautico, (1969) t p. 27. 

The reason bein~"t:~at this formula has an evi dent 
political intè~st. Loustau Ferran, L~~Aero
,nave, (l958), 'p.""J9. , . - '. 

Regulation On Civil Aviation, Article 4 (Cuba,' 1928) J 
Law on Civil Aviation, Article 3 (Colombia, 
1938); Air Navigation oecree-law, Article 1 . 
(Chile, 1931); Book Four Law of General Means 
.of communications, Artiè1e 311 (Mexico, 1950): 
Civil Aviation Law, Article 61~~minican Re
public, 1969); Regulation on Ci~l·Aviation, 
Article 8 (panama, 1963). '~ 

~ 
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of persans, mail, merèhandise and 
goods 'of ~ny kind, capable of rising 
and circu1ating in the air". 

Article 3 of Colornbia's Law on Civil Avia-
tibn states: . 

- ' 

t'Atrcraft shall be' deemed any -machine 
capable of deriving support in the 
atm~phere from the reaction of the 
air. 519 

Article l of Chile's Air Navigat,i~n Decree 
Law proyides: 

"For,the application of the present 
Decree-law; an airerait ~hall be any 
contrivance capab~e of rlsing or cir
culating in the air." 520 

Article 311 of Mexico's Law of General Meane 
of Communication provides: 

, 519 

--520 

521 

"For the purposes of this _law • aircraft' 
shall be any v.ebicle which i5 capable 
of .uppol:t1nq 1t •• lf in the a11:'. Il 521 

Article 41.1.7. of Colombia ' s Manual of Regulations 
follows the sam~ definition, aven though the, 
wording is different. An example of what , 
usua11y happens between the law and its regu-

, lation in Latin AmericaJ Cobo Cayon, Perecho, 
Aéreo, (1966), p. 224. 

Hamilton ls not satlsfied with the definition,sùxe a 
glider which, can circulate, w~ld fall into 
the airera ft category. Hamilton, Derecho 
Aar,eo, (1960); p. 176. ,-J 

Matricula 5e las 
65 , p. 45: 

(1960), p.'193. 

, , 
1 

( 

- - ----- -----~.~-................ __ , ... , ..:--
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\ 

Article 8, Chapter, l (Aireraft) of panama l s 

Rè9u1at10n on Civil Avi~tio~ sta~es: 

"For the purposes of this 1aw and the 
regulatioris issued thereunder, an air
erait shall be considered to be any 
machine lighter or heavier tnan ai,r, 
which ca~ support it,self in the atm6s
ph~re by the reactj.on of the air." 

Article 61 of Dominican Repub1ic Civil Avi~
tion Law, fc;>110ws the' new ICAO deflnition, but only re
fers to sustainrnent in'the airspace and not te the abil
i ty to circulate in the "airspace. 522 v 

b) The conceptual er descriptive criterion a1so centains 
an "intermediate" formula for a 'defin!tion. cAecording 

to this formula, it is not enough mere1y ~tay or test in 
thê air; an airqraft must a1so have the abi1ity ,to rnove 
in spaee, and to circulaté there. 523 This ~~ncept im
plies "potentiality" "'for air aetivity and allO_WB 'accèpt
anoe in the airera ft definition of those 'machines that 
becausecthey are posed on earth, do not surrender their' 
aireraft status. 524 Our reference to aircraft' s abil,i ty 

for circulation in the airspace ia important, in ~i~~in
guishing them trom spacecraft'which simply pass through· 
the airspace en route to out~r space. The ~biltty for 
circulation ia also'useful b,ècauSe it"exèludes from ,the' 

See, S\,lpra, p. 156. 

na Paz, Derecho Aeronautico, (1969), p. 139: 
Loustau Ferran, La Aeronave , (19-59),- p. 17. 

, -
Rodriguez Jurado, Dex:echo Aeronautico, (1963), p.,:' 84. 

\ .. 

,'1 
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, airër~ft ooncept cap1:~ve batloons, whioh do not move in 

the air, and parachutes, which do nct dirculate, but on1y 

allo~ ~ dcsccnt. 525 

On the oth~r hand, hydropl,anes and glider~, 

according to this ~ormu1a .are seen as aircraft. Hydro

,planes are ,d~fferent on1y in that' they lànd on take-off 
, ~ ,l 

. from wat~r, and the gliders today can manoeuvre for hours 

. in the air. 

The 'f~interrnediate"' 'fèrmula i$ found in the laws 

·of C,osta Rica ,and Guàtema1a. 526 

, 
Article l44d) of Costa Rica's law on Civil 

, , 

, AViation, states: 

, , 

, 
"iircraft or Airship: devices knawn or 
whiçh may be· invented in the future, 
lïgntèr. qr ,h~avier than ai,r •. ùsed in 
nayigation or intended for,flight in 

-the atmosphere." 
... .. , 

.. . 
, ~icle 9 of· Guatemala 1 s Civil Aviation Law, ,...,1_"', ~ # 

provides: -, 

"For 'the purpoaea of thia"·law., all 
devides capable of rising, sustatp-' 

• 1 

, ," 

'," .525 \.','.' >',!h' , 

.,9' 

.-- ~ 

. ' 

Bath Jcapt~ ve ba11oorls, and p,a:t',a~hutes' are: cons idered , 
a.a ·~f.rcraft by on1y a small' mina,ri ty o:f authors. 
I.e Goff Cnauveau and Riese et Lacour mention 
oaptive ba1loons; and Riese' ,êt Lacour' a1so in
clude pa~achutes. : Le\Goff, ,Droit Aerien.,.' (1954), 
p. 2511 Ch'auveau; ; Droit Aerien, (l9~lJ, p. 29.2; 
Rieseet.~acour-, ÔroltAerien, (1951),' p. 116., ' 
See- a1so, commepts, on' tliIs' mattèr .by Videla,. 

526 
2 Derecho, Aeponautdoo·; (1969), p. 26. ",'~ 

Law' on civil Aviation~' 'Articie 144d~ (èosta· Rica, 
1949) 7' Civil Aviation taw, Article 9 (Guatemala, 
1948). ' 

.... ' 

..... -:-- , " 

" 
.. 

- ,. 
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ing themselves" and travelling in the 
air shall be considered aircraft". 527 

An interestin,g lcgc'lL problcm h,H,; ariscn from, 

the appearanee of the hovercraft. The hovercraft rel.ie·s 

directly on the surface .of' the land for l'ts support when 
" ' 

on la~d, and direetIy on the surface o~ the ,water when . . 
over wàter. Therefore we preféF to eonsider ·it a ,land 

. ." 528 vehicie when on land, and,a ShlP whep over wat~r': 

c) The third formula of t,he coneeptual or descriptive 

c~i te+;ion is eal1ed "restrieted". It . requires t;he air

era'ft" i"n'addition to the abi1ity to eireulate and "~us-

'tain its~lf in th~ airspace, to serve as an instrument 

for' ·transporting péople and things. 529 IWe should clarifv . '. . -
that the airc~aft, while it ~ust have the ability t9 

transport" need not he effeè~i vely dedicêlted to the. ac

t1Vity.530 Since the all~sion to transport can 'be mis-

'1eading., it is preferable ~o .~s~ othe~ eXp'ression~ .that 

" ------------
527 

-' 
528 

, / 

529 

530 

. 
Juarez indieates, ·that Article 9 followa :tqe French ' 

~._, Text, and th~ San'itary. InternatioJilal conventi,on. 
fi, The transferrip9 ,el:ement ia missing from the 

appl~ation, of the F~ench text, so the defin~-, 
,tion ~s not comp1et'É!. . Juarez, Dere~hQ A6reo 
Guatemalte'co,' (1957), p., 55. . " 

~ni ted ~ù.ngd,orn·· ha~ the most up to date 1egis'lation 
regatding hovercraft. See The Hovercraft Act 
of 1968., 1 Shawcross and Beaumorit~ Air 'Law, 
('1966'), p. 408. S~e a150 Noter-qp to Volume l, 
rssué' 1, (1975)', p., 75. -For further 4iscu,ssion 
of the p'roblem see,' Barrowe1ough, "The devel:..' 
Qpment of legis;lation ,for Hovercraft", 68 JRAS, 
(1,964), .p. 467-477; , , . , 

f'oqlla-Mercado, Derec'ho -Aeronauticio,. (1968,1, p. 86'; 
. ' ~4uza Ara~jo, ,principios de DerecÎlo Aéreo, .. 

For 

Facl:ilta9 de Derecho y' 9ienc;ias . socia1.~~,' U. de 
Morrtev;i.d~o, (Montevideo: 19-5~), p. 144; Loo.stau 
Ferran, La Aeronave, (1958), p. 17. 

) 

this reason; :we must include those alrcr~ft. des-' 
tine4'for sport. and for airwork, ~inee'there . 
should not he a confusion between.Air Law 'and 
. Air 'tIransport L.: .... l.· 

" '\, 

' .. 
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imply an aptitude to transfer, car~y and load persons 
and merchandise. 

With the restrictive form~la, the aircrâft 

definition exc1udes flreworks, air toys,.air mQd~ls, toy~ 

balloons, proj~ètiles and ki~es, which~certainly a~e not 
capable of carrying persans or things, as weIl as bal loon-

, 0 

sonde used ma!nly'in rneteorology and scientifie investi
gations of the superior layers of the atmosphère. 53l 

Free-balloon$ without crew and radio·control1ed aireraft 
, 

are considered,to be airéraft, but they,must fulfill the 

requirements of aptitude to circulate in the airspaee and 
as instrument~ ta carry pe~ple or ,thingso Gliqers are also 
in this category, sinee they can rnake large trajectory 

1 
flight~ and are able'to carry people. . 

~he helicopter is considered an aircraft as 
weIl, even though some authors seern to exclud~ i t from the 

. definition;' t'hey may subjee,t i t to completely .different 

legal requirements or to a freedorn of traffic according 
, 

to"its operating characteristics. The helicopter's air 

traffie rules (regarding routes, landings and takè-offs) 
'\ 

and a~r navigation faei1ities must be adequate for' its 
p.rfo~ano •• 532 

, ~ 

, The restricted formulq has been aCgepted by 
the leg'is1ations of' Argentina, à'razil, parag(ay, Peru "and 
uruguaY.533 , , ', , 

531 

532 

533 

, 
Videla Escalada, 2 DereOho Aeronautic6, (1969), p. 25. 

1 

Aeronautieal Code, Art~c1e 36 (Argc~tina~ 1967); Air 
Code,. Article 8 (Brazil, 1966); Acronautieal 

. Code, Article 5 (Paraguay, 1957); Civi~ A~ro
n~utics Law, Article 18 (peru, 1965);. Code of 
Aeronautical Law,' Article 13 (Uruguay, 1942). 

-- ri" 

, . 
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Article 36 of Argentina's Aeronautical Code 
considers as aircraft those devices or machines that' can 
c~rculate in the airspace a~d that are able ta transport 
persons or ~hings. 

Article 8 of Brazil's Air Code eonside~ir
cra(t ta be every machine manoeuvrable in flight, sui 
ble for transportation, whioh eirculates in the air pace 

- , 
by means of aerodynamic reactions, and ls able to trans-
, ,534 . 

port persons or things. 

Article 5 of Paraguay's Aeronautie~l Code 
states: 

"An aireraft shall be any machine 
. intended for earr iage of persans or 
, things by. air." 

Therefore, aoeording ta the definition it on1y 
considers as aireraft those: a) instruments '. capable of 
transi t through the air-; and b) the purpose of 'transport 
will charaeterize the aiieraft.~3S 

Article la. of 'Peru's èivil Aeronauties Law 
~ ~ '.,'-

follows the above m~ritioned definitions, but adds that 
the vehicle mUlt be .uitabl. for tranaporting not only 

534 The Brazilian Code of 1937 had an interesting,ehar
acteristic. It'stated that an aireraft was 
any machine which could rise and "bé flown in 
the airspaee". This latter part has been re
placed in the new versibrt, by the wording 

... "suitable. ta manoeuvre in flight". 'l!he Braz,i
lian text was the only ope in Latin America to 
refer to this requirement. Valle, Codigo Br~
sileiro 'do Ar, (1967~, .p. 31. 

Arti.cle, 67 -of paf'ëlguay' s Aex-onaut1eal Code requires' 
, 'that the,i'e be a çornmander in aircraft~'used for 

transportàtion services. This means that there are 
other ai~cr~ft which are not àssigned ta trans-

I ~ortation. 'l'olle, 1 Air Law in Latin AJ:neriea, 
'\ (1966) , 'p.\ 216: ' ~ 

. \ 

. .,. 
---'--,,""_. , • -- .. ,l.~ ~ ,"'-'" - ~/'r,-I ,.....,..r, .,.., ~ __ """"''''!'._. ,_, 
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persons or things,' but a,nimals as 'w~ll. 
~;;'. 

' .... 
Article l3\o'f Uruguay's C6de &f-Aé-ronautieal 

Law provides: 
, '1.\, 

"An 'aireraft is any contrivance 
capable of transporting persans 
o~ things by air". 536 

AuthorGay de Jontella has added another 
element to the de~inition of aireraft, which i8 the 
"meehan~zation of .... t.he machine", meaning that it must be 
equipped with propulsion engines, wit40ut whien maifitert-

" , ,'" 

an ce stops and the aireraft becdmes' uSéless for the 
transport objective. 537 'For Us this criterion séems t~o . 

, ," 

restrictive, sinee the propulsion requirement oould be 
• < 

required of cer'tain 'aireraft (those effective1y dediea-
ted to the transport of persons 'and' thi,ngs), but not of 
every ~ircraft (for instance, 91iders). 

3) The mixed or eeleetic crier ion is eharacterized by , . , . 
the fact that it gives in addition ta the definition of 
aireraft, a list of machines. , This legislative criterion 
is ,followed by the text of Venezue1a's civil Aviation 

, Law. 

, " 

536 

537 

A~tiole 17 provid •• the followinql 

~ 

"For the pu~poses of this law there 
shall be eonsidered aireraft,all 
vehieles capable of rising into, 
and staying and traveling in th~ air, 

'which are intended for transporta-

, .1 

Bëluza ,Al;:,~ujo, Derecho A~reo, (1955); p. 144 •. 

Gay de Montella, 'oereeho.~eronautiéo, (1950) ,'" 
p. 80-81. 

~~,r ~ 
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, l , 

tion of persons or 90~ds~ for ex- 1 

hipit1ons,~publicitYI tourism; train
ing, sports~ 'Qr other commercial, 
aqricul€Ura1, health o~ SCjên~/'fiC 
purpoHcu. n 530 ' " 

"'. ," 1 
\ 

4) The laws çf -Soli via, El Salvador'" Ecuador ,-·Hemdpras 
• 't ~ 1. 

and Nicaragua do nct define ai'rcr~ft ,at &11. "1 
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CHAPTER 2', 
, ' 

• <-
I.EGA'L QUAIJIFIC1\TION OF AIRCRAFT . ' 

l'l'S CONDI'l'iON ,AS S'l'J\'l'l~ Al H 

Section A. Law Object 

~ IIi 

1<1-:~) l'! 1( V I~: 

. ' 

'-<-. 
The ~ircraft cons~i tutes' the main object of 

the" Air Law Re~earch, sinee it ia the entity by which 
the' a~ronautic activitie~ ar~ fulfilied.~39 

. , 

"\ The qu~stio~ of wnethèr the aireraft 15 a 8u9": 
jeet or object of làw has always been a matter of d~; 
euss10n. Doctrine and legi'slation have attributed na

ti~nality, dQmiéile, status an~ identification to the 

aircraft, and inter~ational texts have referred to 

'rights and duties of airerafts, aIl of which can lead 
.. c - 0 '/~ ~ 

,< 

to confusion. 1 

The aircraft pèrs~n~lity thesis hasobeen ~ain
tained among ~thers by Ambrosin! and De Juglprt,54q while 

Loustau Ferran and Videla Esc~lad~ have strongly cri ti

cized it. 541 The realistic theory considers that it is 
not possiBle to attribute pers'êmali ty to a'n aï--hcraft. 

'AQoortUl1g to thi. "'th.orY oniy human boing8 po.aG'. pet'

sonalit~., Th~ forma! the ory as~umes that the law can 
attribute personali ty to non-buman enti ties' (corporations, 
eonventional per~ons), ~,and tha~ i t can he gi ven tc;P things, 

, "...' 542 ... 
as in the case of an aircraft . 

539 

540 

541 

Videla Escalada, 2·0erecho' Aeronautico, (1969), p. 12. , , , 

Ambrosini, Istituzioniodi 'Diritto Aeronautico, 
, , Editoriale Aeronautico, (Roma: 1940), p~ "1297 

de JU91a~t, ~roit Aerien, (1952); p. 80. 

. Videla Escalada, 2' OereCl1O Aeronau1;icC3, (1969), 
p. 56-57; Loustaü~rran: La'Aer,onavc, (1956), 

, "p. 6 2 • '---------,-- , .. 
542 .: . 

Loustau Ferran, La Aeronava, (l958)t~p.,63. 
• 0;' ~ 
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• 
According to Loustau Ferran., the legal system, 

due to its own position: as legal regulatqr of situations, .. 

can in many eases".spoil legal institutions in arder ta' 
make .room in them fo'r ntypiçal or uncxpectcd cases. 

BU~, for that, the institution must be considered a util
ity, an advantage to the 'social complé~, or a necessity. 

, ... l' J 

As it is neither necessary, nor useful to attribute per-

sonality to an aireraft; its existence must not be de-
fended. 543 ~ 

~he legal problems caused by the aireraft can 

be salved witho~t resorting to the rupture of legal con
cepts, ~specially con~idQring that these concepts ~ra 

old, defined and recagnized. The attribution of person

ality to the aircraft ~s only a result of the maritime 

law influence over Air Law. Ships were given extrate~ 
ritoriali ty and a ficti tiou,s per~onal'i ty which res~l te~ 
in the recognition of a "un i,:,ersitas", ~eprese.nted by , 

the Captain. The ships had credits and could have debts, 

incurred in responsiblity and cou~d b~ left ta the cre

ditors. These situations do not occur to an aircraft in 

the air law field. 544 

Aceordiny ta what'has been said, an aireraft 
ia not~equipped ~ith personality, and is not a legal en

tity able ta have rights and obligations. Its individ
/' u~lity on1y originates for reasons of -public ~nd private 

interest. An àircraft is'an object of law, thing or as~ 
set, ç,onsidering which subjects can exerci'se the actions - \ . 
or rights recognized by law. \ Sorne authors, such as .. 

543 'Loustau~ censiders this exaggerated and unnecessary. 
'J 'Ibid. " , ' ' , 

544 
, } '" 

Videla Escalada, ''f Derecho Aeronautico, (1969), 
p. 57. 

, 

, " 
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0-

Cooper, have considered that the aircraft has a quali-, 
ty of' legal quasi-personality in public intèrnational 

1 ,545 aw. , 

Section B. Aircraft Legal Qualification ' 

, An aircraft can have ~éveral uses: as a 
weapon, for communi~ation, transport, work, tourism, 'as 

• • an air power instrument, for unlawful activitiés (such 
as smuggling, espionage, ill~gal traffic, etc.) and as 
an impQftant economi~ t901. Therefore there is a need 
for the. aircraft to be qualified under legal terms. 

" 
~ven though the aircraft iS, an object of private'rights, 
its public importanc~ in the nationàl and international 
communities must always be t~ken into accou~~ from a 
1egal point of·view. 546 

4 ~ 

under 

.545 

546 
547 

"Civil Law terminology considers the aircràft 

the following terms: 
1) corporea11 

, 
2) Il In Gonunercio"; 
3) Non Fungiblei , , 

4) Specificl 
1" 5) Composed1 

6) Movable; 
7) Registrable. 

Cooper, liA Study on the legal status o~ Aireraft", 
e'd. Vlasie, Ex~ora'~oris in 'Aerospace Law" 
McGill Univers ty esa, ,(Montreal: 1968)", 
p. 215. ' 

( , ' 

Louslau Ferran, ,La Aëronave, (1958), p. 120-121. 

Cèsentino', "Derechos de Garantia en ralcion 'con la 
~Aeronaven, 27 tDAeli Curso teorico y practi

co de Dereçho Aeronautico y Espacial, . (Buenos 
Ai res: 196-4) " J? ~ 3. 

1 • 
.--, 
. " 
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We shall "describe the first four at pre~ent, while 
others will be nnalyzed later. 

n Corporc.:\ 1 - _ J\l:) il eort>()n~ .. l ~lHd tan<J i bl e 

thing the aireraft is an abject with c.l t'cdl existence 

in the world of naturè. It must be distinguished -from 
incorporeals ~r. rights. 548 

2) "In Commerciol! - As it is a lires in com-
, 

JJlercio", ,it is subject to appropriation ,and legal traf-
549 ,', 

fic by authorized persons. 

3) NQn-Fungible - This character implies that 
f n 

the airera ft is an object whose normal use does not 
imply its consumption. 

4) Specifie.- Thè obligation to deliver an 

aircraft impli~s the'legal necessity to give th~ airera ft 

that was determin~d and not another. This leads us dir-
eetly to catalo9i~g the aireraft as a specifie,thing. 
It derives from the individuality that distinguishes the 

aireraft from another, ,b~in9 of great public and'private 

inierest. 55? 

548 

~49 

550 

" 

Xt can be ineluded as a "Rea quae tangi pOSBunt." 

The 

...,... 

aircràft 'doea. no t, losé the "res in commercio ll 

character, even though there are ce~tai~ ru les 
whieh' re,gulate the legal traffic and est'ablish 
requî'rements :r;estricting the legal acts 1 wi th 
regards to tqe aireraft, due? to public inter-' 
est reasons. Loustau Ferran, ,La Aeronave , ' 
(1958), p. 123. 

The specifie eharacter determines that the aircraft 
has a registration mark and ~ nationality. 

'\,' -< "",if,' ' 

" , . , 
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, .... 
The identification, together with the inter-

, ' 

national cha~cter of Air Law, and the exceptional'mobi1-
" , 

ity o~ the air machine, creates t~e internat'ional or in-
ternal consecration of nationQli~y as an attribut~ of 
aiJ,"craft .,551 

An aircraft conserves its iden~ity even with 
the successive and graduaI changes of the e1ements that 
compose it. This is recognized by, the laws of CHile and 
Do •• R' ~l' 552 rn~n~ca~ epuu ~c. , 

vides-: 
Article 4 of Chile 1 s Air "Navigation nacree pro-

"Aircraft shal1 preserve thÊdr iden- ., 
tity even.when,the:materia1s of which 
they are cornposed are successive~y 

. t:eplaced"._ . 

The làWS of Ch~la and VOminican' RepuDlicesta~ 
b1ish that an ai~cràft which is destroyed, and rebuilt, 
wi th, the sarne mate~'lâls 1 will he viewed a's a new a;nQ dif

ferent aireraft. 
. 

Article 4 of Shile's Air Navig~tion Law con-
/tinu •• ta provide in thi. matter' the fOllow~n9,1;-

, l' 

551 

S5~ 

"An aireraft whieh has been dis
mant1ed and reb~i,l t, even wi th 
the sarne materiàls, shaI1 be deem
ed new '~nd\ d~ffere~t". 

, ' 

Loustau Ferran, La Aeronave, (1958), p. '1.22-123. ,"'" 
Air Navigation Decree, Article 4 (ChiIe, 1931);' 

CiVil Aviation Law,. Article 255 (Dominiean 
Republic, 1969). 

, . 
, ' , ~: . 

\' 

.J, ' 
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The ru1e shows the existing public interest in 

or4er to assure the technica1 suitability of the air
eraft for flight •. It ~ill be of importance when dete+~ 

mining the aircrafi's airworthiness. 

Section C. The aircraft as a Cpmposite thing 

The qualification of the 'aircraf.t as a composite, 

thing is not a unanimous affirmation of doctrine. There , 
are those who have affirmed that the aircraft wou1d con~ 

stitute a "universitas fGlcti ".553 Others have thought i·t· 
would const,itute a "unit of legal property". 554 

. According ta the theoty of "universitas factitt~55 
tle aircraft consti tutes a group of' 'things which though '. physica11y s~parated are ~reated as a whole, single comp-

onents not being taken in consideration. This concept 
has been rejected by the Spanish author Loustau because. 

the airera ft does not constitute a combination of 1ike 

things (as a flock or library), but rather a mechanich 

integration of different things of a specifie nature, 

which grouped make a different thing than the goods which 
compose it. 556 

__ , The thesis of the "1,lni t of legal property" ori-... . 
9in~tes in Maritime law and regards the airera ft as a 
combi~ation of goods in operation. Thus the thesis i9 

553 

554 

555 

556 

, 

Plurality of corporeal things: 

Rodriguez Jurado, Derecho Aeronauticol' (1963' 1 p. 113; 
Videla 'Escalada, 2 DerecQo Aeronautico, (1969), 
p. 64-65; Loustau Ferran, La Aeronave, (1958), 
p. 124-129. 

The theory was stated by Donnia Letterio, in its 
Natura giuridica del1 ~eromopile, (Milan: 1942), 
Rôdriguez Jurado, Derecho Aeronautico, (1963), 
p. 113. 

Loustau Ferran, La Aeronave, (1958), p~ 124~ 

-, 
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applicable to aircraft destined for transport. This doc

trine distinguishes between parts and appurtenances of , , 

the aircraft, when refe~rrn~ to the relationship that 

links the aecésory with the principùl th inCl. 'l'he rcf

erence to a part indicates a link of mate rial adhesion, 

meaning that betwee~ the accesory and principal thing 

there is a physical unit y which results from an economic 

unity. The mention of appurtenances indicates the ac· 

cesory object ~nited to the principal, More by an econo- ~ 

mical link than by a physical one. 557 Videla has criti

cized this the ory as it restricts itself to those air

craft employed in commercial air navigation activities, 
, , 

and also for reflecting an apparent identifica~ion be-

tween the aireraft and the air1ine company, which is un
founded and possib1y confusing,.55B 

The aireraft i9 then "ut'singuli",559 compo

si'te, integrated by a great number .of thing~ which are 
Q .1' , 

parts of a whole. These parts, origina11y independent and 
560 ' . , 

une~l, when united form part of a rnechanism, whleh 

557 

558 

559 

-560, 

Rodriguez Jurado, Derecho Aeronautico; (1963), p. 113-
114. 

" / 
Videla Escalada, 2 Der'echo ,Aeronautico, . (1969), p. 65. 

"Ut"'Singuli Il singular things (as opposed to Universal 
things) eonstitute a natural or artificial unit y, 
either simple or complex, but with its real 
existence in the nature, such as a horse or a 
house. In modern law a composite thing can exiat 
within a singular thing. The aireraft must he 
considered within ,this group. Biedma, IfPropie
dad de Aeronaves" , 2 7 IDAe l, CursQ Teor ico y 
Practico de Derecho Aeronautico y'Espacial, 
(Buenos Aires: 1964), p. 35. 

Among those elements that compose the aireraft, which 
by themsclves would have an indcpendent legal 
value, are: hull; engines; wings1 fuel tanks: 
ailerons; rudder; radio; radar; etc: These e1e-

- ments are united phys:i:cally and legal"ly:, forll!
ing th~t "composite t~ing" calle~ aireraft. 

, ' 

- , 

" 
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1 • 

functions differently and which i9 a, new thing. 561 

The classification of the aireraft as â compo

'si te t.hing or as a uni t of leqal propetty, ,is of great 

importance in deterwining the S~OPQ o('guaranteed rights 

constituted over aircraft, the right ov~r simple things 

that are not regarded as integral parts of the machine 
, ,562 

and the i~terrtational recognition of aircraft r1ghts. 

Since ~n aircFaft ls a composite thing and is 

formed by, e1ements diverse in nature and function, it is 

nece~sary to ~istinquish between essential, co~stltutive, 
component or principal elements, and aeeessory, accident
al or appureenanoe element.s. The •• el'emel\t'.s are vital t.a 

determine what is included or excluded from the sale, 
" 563 lien or insurance of the aireraft. Lena Paz considers 

as synonymous the e~pressions "accessories" arid "a~purte

nances",564 while'Gay de Montel1a and Lou~tau distinquish 

between easen tial, non-essential or accessori es"",and appur

tenances. The.essential parts do not have separate riqhts, 

but are considered '8~ly as a whole •. The non-essen.ial ~ 
parts are' taken together with the essential forming the 

idea of a thing ~s a whole, even thouqh il i5 possible to 

conceive separate rights Qver them. Appurtenanees are 
not components of a thing, but ar~ thinqs by thcmselves 

that, while ~reserving their individuali~y and autonomy, 

are put in a lastinq relationship of subordination with 

respect to anothe'r princil,Jal, to serve the purposes of 

561 Lena Paz, Derécho 
Videla =---~'---~~--rT

~~~~~--~--~~~~ p. 6.4; 

562 Loustau Ferran, La Aeronave, (1958), P.r125. 

563 Ibid.,·p.126. 

564 Lena Pélz, Deièëbo Aeronautièo, (1969)', p. 14-1. 

Q, • 

- ,. 
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, . 
this thing~565- Conse~uently essentiàl' and non-essential 

'componènt parts are alw~ys regarded as being within the 

aircraft co~plcx, except i ~ t,l1c non-cs!wnt.io ls are ex
cluded expressly fro~·the sale, obligdlloll or insurancc. 

, Ac~ording 1:0 Loustau,', 'the "appurtenancèS normally should . , 

be incluged in the complex formed by'the aircraft, except 
. ' 566 

in the case cf foreign, things - belon~ing to another~ 
1 

Arnong the essentiql and non~essential compqnent 

parts Which m~ke up ,the complex, which is the aircraft, . , , 

~ we can ment~on ~he~ fuselage, wings, aileroh, rudder,' ~ 

,. 

stabiliz'er, propulsion engi,nes (if there are any), land

ing gear, fuel tanks"electric systems, lighting, com-
.. ~ ~, 1 

munications, provisions, instrument flight (IFR) , 'etc. 
, . ' 

In each case the essential and non-essential parts must 
, . 

be d~termined according to the function and type of air-, 
eraft. An important qriterion is their signifiéance for ff 

the tecbnical qualification of the aircraft, and not 

their use in a flight. 

In the definition of appurtenant~ wc will.find 

the group of spare parts or replacement, specifie to an 

aireraft and the nec~.ssary gear for their surface ser
vice, if they canbe separated from those specifie to other 
aireraft of the same company. 

There has been a question a$ to whether or not 

fuel is ~n appurte~ance. ' It has been oonsidered accept

able to inelude as an accesory Uhe fuel that the aireraft 

has on board for eonsurnption by its own propulsion eng

ines. However it is inadmiss~ble to extend this to fuel 

565 

566. 

Gay de Montella, Derecho Aeronautico, (1950), p. 83~ 
Loustau Ferran, La Aeronava, (I958), p. 124-125. 

1 --

- ~<fI Loustau Ferran, La Aeronave, (1958), p. 126. , 
, , 

) 

• 
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stored on land and ready for 'use by, the aircraftf'be~, 
, 

cause that would confuse that fuel with that which is 
- 567 used for' othe'r purposes f by the company ownèr. 

Anothcr discussion involv~s' wlHllhcr or not 
freight is an" app~rtena~4b of the aircraft. Author ,Gay 

de Montella conoludes that by applying Mar~ti~~ Law, it 
should be understood that the sale of the airera ft while ' 

in travel, cOJ'Oprises the accrued freight,f from the moment' 
.,~ the last shipment was 'received. Consequently it w'ill be 

the dut Y of the' buyer to collect that frcight. Thé buyer 
will be obliged ta pay the 'crew for the period corres-

"" 

bponding ta the last trip~568 ~ 

, The case of the engines, is even more complex, 
and it is possible to pose two hypotheses: one ,in which 
the engine is a component part, essential and identified, 

, 
even though it can be separated.from the aireraft; and\ 
another, in whieh ~he eng1ne.~s transitorily ineorporated 
'i~to the machine, conserv~n9 its identity and not legally 
uniting it'to the machine. "In both hypothesis, engine,s 
can be the object of indeBendent obligations. In the 
first, the engine 
not involve it in 
9ine incorporated 

\ 

is separate from the machine and does 
the obligation; in, the second" t,he en
into the aircraft can be its own or 

belong to anpther. In this hypothesis the ,engine itself 
can be'the object of an independent'mortgage as opposed ~ 

to the mortgage of·th~ aireraft. Engines c~n then bel 
the abject of special legal treatment, because of the 

'. \ " \ \~' .., 56'9 
technical and legal, pasSiblity af being individuâ1ized. 

567 

568 

569 

Loustau Fêrran, La Aeronave, (19,58), p. 127 • 
Gay de MQntella, Dereche> A~ronautico, (l950), p. 85.,' 
Lopstau Ferran, La Aeronave, (1958)/·p. 12S1 Videla 

" Escalada, 2~éëfio-Aëronautico, (1969), p~ 65-66; 
Riese et Lacour, Droit Aerien, (1951), 'p. 158 • 

( 
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Section D. The 'aireraft as a registrable movable 

Latin Ameriean legislation thüt does' not e1as

sify the aircraft as a eorporcûl, specifie, and composite 

, thing" regulates the aircraft as such through the rules 

,of Civil and Merçantile Law, when feasible. Such 1egis

lation however doe~ mention the rrovable character of the aireraft. 

In ·,spité' of the fact that the public and pri-. , 

vate 'charaèter of-the àircraft has béen progressively in-

corporated into the legal system of the immovab1es, doc

trine and the Law have eonsidered ft neeeasary to stress 

its character of personal property and,submit the air

erait to certain peculiarities,570 that by tradition haVe 
b~en ' apPli'ed, only ta real property. 571 ' 

, , 

The movablé nature'of the aireraft is undispu-

ted572 Bince its specifie purpose determincs a' constant 

transfer, and to de~er from that principle:could be self-

d f t · 573 e ·ea ~ng. ' 

Although bath the obligation of registering 

"?ircraft and the lien eonstituted in it give them a 

certain similarity to immovables, they are not identi-

570 

571 

572 

5'73. 

Among the peculi~rities wc ahOuld mention the pQssi
bili ty of tt'le ai,+craft being mortùged' and the 
obligation to be registered. 

Hamilton, Oerecho A~reo, .(1960}, p. 392; Videla 
Escalada, 2 Derecho Aeronautico, (1969), p. 59~ 
Lena Paz, Derecho Aer~nautico, (1969), p. 14~ 
Sai~t Alary~ Le DroIt Aerlen, Armand Colin, 
(Paris': 1955), p. ,..31. .. 

.t1 

In the case of the aireraft, the movable nature ls 
~ouble: not only it can be transported from 
one place to another, but also its function 
is to move·itself from place to place. 

Loustau Ferran, La Aeronave, (1958), P" 131. 
e 
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Sorne' laws anq authors have regarded à'ircraft, ... 
as â't'sui gened_~11 ~ovable,575 that i5, that the aireraft . 
would have o a.5peeified nature, but rnodern'dpctrine a?plies 

-
th~ requirement of registry to movables. The ~egal and 
~econQmic interests involved rnake neeessary 

of ce,rtain mov?lbles, and t;pat the àircraft 

tion?l property requirement for regtstry. 

reqistrat,ion 

~eet. the tradi-
" 

, / 'It is absolute1y necessary te innova te the reg

Lstrat~on system •. In addition to legal' and eeonomie rea
sons of great importance, a?d ,to almos~ subjective eharac
teristics that the aireraft assumes (i.e. a nationality 
and a registration which individualize the aireraft}, 

there must be a note on the importance registration has' 
n wi thin nat~ional securi ~y and arder. In this way the air- ',- ~~ 

craft ju~tifiably qualifies as a registered movable, so 
it will be neeessarily attaehed to a system of formal 

, 576 
publieity whieh has special charaeteristies. It is 

a 
important tG indicate that the airera ft register has had 

) 0 

'from the beginnings of Air 'Law a primary value as a link 
between the public and pri~ate interests that meet in the 

574 

575 

.576 

Jurisprudentially the rnost conservative,'but a precisè ' 
and, effective appro~ch was adopted in' ,Peru. A ~ 
simple reclassifieation of the aire~aft from'a 
movable to an immovable was undertaken·by'the 
Civil COde, Ar,tiele 812 (peru; 1936). 

The laws of Netherlands and U.S.A. conaïder the air
craft a movable "sui gener~s". See, Section 501 
and 503 of the 1958 ,Federal Aviation Act. It 

~is important to note that the 1aws admit ·certain 
and detërmined registrations. 

'0 

Rodri9ue~ Jurado, Derech'o Aeronautieo, (1963), p. ',114. - . 
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o 

Th'e Aeronautic Laws' of Argentina, Chil'e, Do~

iriican'Republic, Honduras, Nicaragua,. Panama, Paraguay, 

Uruguay, and vene~lie'la af'i,il;1n' positiv~ly' the movable 
character of 'aircraft.,578 ' 

, ..,! 

, . Article 3' oi ,'ChIlé fa Air ,Navigation Décie~ 
states: 

577 

51~ 

" 

1. '1 1 J' 

,l, " . 

"Aircr~ft shall he pe~sonal prep~rty. 
However, transfer of ownership there
in~ust b~ made by wr.'i tten instrument, 
and ··i t sl1al1- net b,e effec:t~v~, agrai~st 

T'Wo maïn 'types of registration have develeped. in (, 
the American hemisphere. In Comman Law' 
countries the registration has only the func
tion of giving notice tp third persons without 
affecting the instrumcnt·s intrinsic vali-

". 
1 

dit y either a~' to pa~ties or third persons. 
I,n Latin American law the- rùgisi:ratiorl can 
have substantive effects in two ways: as 
between the,immediate' parti~s te it, and in 

- relation to" third persons or both.' ~ayi tch, 
Aird'raft, Mox;tgage in the Amer.i..cas, Uni VG%i8i ty 
of MIami. Press,. (Cora! Ghbles ;-rr601 ~ p"Î 33. 

..... 7; ,. " ,ct 

"A~ronautical Code, Article ,49- (Argentina, 1966); , 

" C~vil Aviat'on Law, Article 254 (Oominican 
Air NaVi9.a~iO ,b~ree, Article 3 (Chi1e, 1931) 1 

, '. 

'R~public, 969); Civil ~viqtion Law, Article 
208 ~,(Hondu a:s, 195,0.).1 Civil AVj ation Code " ~ '

,'fArticle ,201 (Nicaragua, 1956); Regulation on 
Civ~l AViàticin, 'Article 23, ·o{PanÇ\ina, 1963); . 

" Aefi~nautiéal 'Code,' Artiple 21 (ParaC]uay, 1957); 
. 'Code of Aerb~t.ica1 Law,: 'ArtH;le 96 (uruguay, 
, , ,,1942.) 1 Civil Av:fation·.'L4w, Artidle, 69 (Vene-:--
.. zuela,'" 1955) • ' , 

• l, ':. " 

,f ' 
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third persons u"less recorded in the 
register." 579 

Article 208 of Honduras Civil Aviation Law~ 
'd 580 provl. es: 

"NotW"ithstanding that they are per
sonal property, civil aircraft snall 
be susceptible te mortgage." 581 

,. 

Panama's Regulation on élvil Aviat~n, in 

its Article 23, under the title of "legal nature" pro

vides: 

579 

580 

581 

"Aircraft, even though t6ey ar~ per
sonal property by nature, constitute 
a special class of personal propertY\ 
governed by the rules of Civil and 1 
Cornmeréial Law, except as amendéd by 
the provisions of thi~ section. h 

Article 21 of Paraguay' s Aerona.utical Code 

In relation with A{ticle 83 of t~ Chilean Civil 
Code, Hamilton cOAcludes that the reason of 
the existence of Article ·3 ot the Air Navi
gation Decree, was the desire te give the aircrëtlt ' 
a greater stability, assimilating it in cer
tain,aspects ~the regime of immovables, 
although the a'reraft la considered to be a 
movable. Hamil on, Derecho Aeronautico, 
(1960), p. 391 

Pino, Derecho Aêreo, (l~74), p. l32. 
. 

Nicaragua's Air Code, Àrticle 201 0 Iows the 
same wording of Honduras' law. i8 15 'due 
to the fact thàt both.laws follow the same 
model, narnely, a draft for an Av'ation Code, 
adopted by the THird Confe~epee' f General 
Direetors of Civil Aviation of' entraI Ameri
ca, (1954). Bayitch, Aireraft Mortgage, 
-(1960), p. 25. • 
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r 

"The legal status of aircraft shall 
be that of personal prOp0rty, with 
the exceptions noted in the present 

.... Codé." 583 
" 

\ 
\, 

Argentina's Aeronautical Code in its Article 

49 provides that airerait are registrable personal pro

perty. The explanation given is tbat Article 49 defines 

the legal nature of the aircraft, creating a new cate

gory of things, i.e. that of a registrable movable, 

which conserves the essential char acter of a movable 

but is subject ta certain rules of the legal regime of 

immovables. The object is that certain legal relation

ships which arise from the use of the airera ft accord-, 
ing to its specifie destination, will receive aqequate 

t t · 584 pro ee ~on. 

Article 10 of Brazil's Air Code, without mak

ing a qualification of movables or immovables, declares 

them registrables, but adds an in~eresting ending to 

the articl~'by stating that "they ~an eonstitute an 
object of law"~85 

The regiatrable eharacter of aireraft is made 

official in the laws. of Argentina, Boli via, Brazil, 

Colombia, Costa Rica, cu~a, Chile, Dominican, Republie, 

582 

583 

584 

585 

Bayitcn, "';l'he Aviation Code of Paraguay, A Compara
tive Study" , 3 ""Inter American Law Review, 
(1961), p. 242. 

A very similar wording is followed by Uruguay's 
·Code of' Aeronautical law~ Article 96. 

,lLena paz, Codigo Aeronautico, (1971), p. 73. 

Valle; Codigo Brasileiro do Ar, (1967), p. 33-34., 

" 

'. ---,---~ 
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Ecuador, El Salvador, Guatemala, Mexico, Panama, Para

guay, Uruguay and Venezuela. S86 

Article 3 of Boli~ia's Air Service Oecree 

states: 

"Aircraft pr~sently in the country 
.or to be brought in later either 
permanently/or for a minimum period 
of four months, shall be deemed to 
belong in the national register, 
and the owners thereof must register 
them ... " 587 

) 

Article 5 of Chile's Air Navigation Oecree 

st~es that "every Chilean aircraft must be entered in 

586 Aeronautical Code, Article 49 (Argentina, 1966); 
Decree of October 24, 1930, Regu1ating Air 
Service in the Republic, Article 3 (Bolivia) 
(hereinafter cited as Bolivia's Air Service 
Oecree); Air Code, Article 10 (Brazil, 1966); 
Law on Civil Aviation, Article Il (Colombia, 
1938); Law on Civil Aviation, Article 59 
(Costa Rica, 1949); Regulation on Civil Avia
tion, Article 16 (Cuba, 1928); Air'N~vigation 
Decree, Articles 3 and 5 (Chile, 1931); Civil 
Aviation Law, Article 69 (Oominican Republic, 
1969); Law of Air Traffic, Art~cle 7 (Ecuad6r, 

"1960); Law on Civil Aviation, Article 43 ~ 
(El Salvador, 1955); Civil Aviation Law, 
Article 14 (Guatemala, 1948); Book Four, Law 
of General Means of Communications, Article 
371 (Mexico, 1950); Regulation on Civil Avia
tion, Article 10 (Panama, 1963); Aeronautical 
Code, Article 8 (Paraguay, 1957); Code of Aero
nAutical Law, Article 20 (Uruguay, 1942); 
Civil-Aviation Law, Article 62 (Venezuela,~' 
1955) • 

, t 

The Bo1ivian Law for Ciwil AeF~nautics, the Air 
Traffic Regulation ,of Santl~ry 10, 1939 regula
tes the matter of aïrcraft being 'movable good~ 
in its Article 31, but states in Article 32 
that they are subject to hypothecation. Tolle, 
Air Law in Lah!n America, ~ppendix (1~60), 
p. 7 • 
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.. 
h 

. t ,. ,588 't e reg1s er .• ,' . 
, \ 

Article Il of 'Calombia 's 1aw on Civil AV,iation 

pravides: 

"In order t6 be valid, acts which 
transfer owne~ship in an airc~aft, 
sha11 requ~re a written instrument, 
and ta make the transfer effective 
its registration in the National 
Aireraft Register ••. ". ~89 

Article 14 of Guatemala's Civil Aviat10n law 

refers ta what can be the subj~ct of martgage,but relates 

it ta the obligation of registratian. 590 

Article 62 of Venezuela's Civil Aviation Law 

clearly presents the matter, statin~ the follawing: 

"Aircraft sha11 be deemed personal 
property (chattels) of a special 
nature, susceptible of being rnort
gaged, which must be registered or 
recorded in the Ai~Registry ... " 591 

Honduras and Nicaraqua's Aviation. Laws limit 
" 

them$elves to requiring tne register of the titles or 
~ legal acta which reter to the aircraft. 592 Peru'~ Civil 

Aeranautics Law only requires the register when cons id-
".. th . . f . t '. 59 3 er1ng e a1rcra t reg1s ratlon. 

588 

589 

590 

591 
592, 

593 

Hamilton, Derecha Aêreo, (196P), p. 184. ' 

Bayitch, Aireraft Mort~age, (1960), p. 24. 
• 

Ibid. 

Ibid., p: 26. ,-

Civil Aviation Law, Article 25 (Honduras', 1950); 
Çivil Aviation Code, Arti~le 18 (Nicaragua,. 
"195~). 

I! 

Ci vil Aeronautics Law, Article 26 (Peru" 1965). 
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, . 
Int~rest and con cern about the re9.is,ter~bil ... 

\ 

ity~of aircraft led to its considera'tion as a study 'soo-
ject'"in the, lst Latin American Session of Air Law, held ( ., ~ 

in Buenos Aires in 1960. 594 

Section E~ The Àireraft as Air ReserVe , 

. . 
The 1ega1 figure of the airer'aft, has still 

another element'of great importance, which is its func
tion as the State's air rese~ve. 

Aviation. ,has seen from i ts beginnihg~ that the 
aireraft ean be a dangerous element, ~ut it is aiso an 
element whieh must be a~ailable in any military emer
geney. The eertifieate of regi,stration and tqe register 
qeveloped, not as a means of proteetingrlprivate people, 
bu't mainly as a· sys:t'em for the State to know the number 
and quality of civil airera ft serving its territ6ry~ , 
Eventua11y the state will have the right of requisition 
over them. 595 

The importance of Air Power relies notgonly on 
mi1itary aireraft, but a1so on commercial and civil avia· ,
tion. 

594 

595 

During the debates a Resolution was adopted, fOllow
ing a proposaI.by Dr. Ghizzoni. It'recommended 
that in the draft of the La~in American Air 
Code .the old classification of property, as 
personal or real state, should be replaeed by 
the adoption of a modern class~fication of reg
istrable and non-registrab1e property. Air
craft shquld be e~PFessly declared registrable 
property. Ghizzoni, ."La Aeronave es un 'Qian 
registrable ll in I Primeras J'ornadas Latino
americanas de Derecho Aetonautico, De Pal~a, 
(Buenos Aires: 19~O), p. 422. 

Henry-Couannier, E1ementos creadores deI Dereeho 
A~reo, Edit. R~US, (Madrid: 1§2§), p., 167~ 

--------------.,.,... ....... -_ ... ---_ .. - .... .,.. 
_________ ;~~~~---, _______ .•• _._tlJ __ ~----,~!-
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C::-'.~. 
d 

"-' 
~~i ted \~ta tes has been one of the countriea , 

which,has shown th ost . nterest in civil aviation as 

an air reselSve alternative. e Finletter Report596 

refeis to civil aviation crises ,and explains why the 
situation is significant: there wou~d,not only be a 
deterioration of airline service to the public, but 

aireraft aq a potential mtlitary auxiliary must be kept 
strong anq healthy.597 ~ , 

The National Aviation Policy, in its chapter 
·'Concept of National Aviation policy598 for the U.S.A.", 

states:-

" .•• the domestic and foreign air 
commerce of the U.S. should be fos- , 
tered and promoted by whatever 
means appear Most practical until 
it reaches such stature in gassenger 
and c~rgo capacity as te constitute 
in crisis an adequate logistical, 
air arm of ~he National Defense Est
ablishment.- 599 

Sorne Latin American laws deal with this sub

ject when they consider and estaplish the right of the 
atate in the requisitio~ and ~eizure of aireraft, when 

596 

597 

598 

-599 

" The Finletter report was the Report of the Presi-
dent's Air Poliey Commission (lst January, 
1948) nameéf aftar i ts Chai'rman Thomas Finlet
ter.' CI 

Emme, "Survival 
Air Power, 
tl.CS, an 
p:-b20. 

, 

Rep~rt of the-Congressional Aviation Policy Board, 
'nti tled _ "National Aviation Policy", (Senate 
Report 949), March, 1,1948. ., 

Emme, "National Aviation Policy" in "The- Impact of 
, Air PoweJ;> ,(1959), p. 626. 

• 
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national interest reasons ·so"demand. 600 

,The laws of Cql'om~ia, 'chile, Dominican Repu-, . 
bl'ic, Ecuador, El SalvadoIjl., Honduras, Panama, Paraguay, 

Uruguay and Venezuela est~liSh' the' rign~of requisition 
and seizure. 601 '1 • 

1 
1 

Article 66',of IColombia's law on Civil Aviation, 
-

which refers to airports, and aérodromes, proviaes that 
i 

theyare liable of exP76priation for purposes of nat~onal 

defense. t 
( 

Article ~Of Chile's Air Na~~gation Decree 
·states that in time of war or great national crisis,·the 
Government mây or&er the seizure of aircraft. 

(, 

Article 107 of El .Sa1vador's Law on Civil Avia

tion, provides under the title ~Requisition of Aircraft" 
the following: 

ç , 

600 'The 

1 
1 

{ 

"In case of war, state of emergency or 
public calam~ty or wben for sorne un
usual reason the Government needs the 
'air transport services of enterprises 
of Sa1vadorean Nationality,jall air
craft rnay he requisitioned ••• ". 

few'laws which will be mentioned should not he 
a surprise, since other States in other légal 
texts a1so consider the matter, and give to the 
State sllch a right of requisition and seizure. 

\ 
6,Q 1 

! 
Law on Civil Aviation, Article 66 (Colombia, 1938): 

~I 

Air Navigation Decree, Article 38 (Chile, 
1931); Law of Air 'Traffic, Artic'le 38 (Ecua
dor, 1960), Law on Civil Aviation, Artic~e 107 
(El Salvador, 1955); Civil Aviation Law, Articlp.j.6 
(Honduras, -1950); Requlation on Civil Aviation, ArtCo! 
cIe 101 (Panama, 19,63'); Aeronautica1 Code, 
Article 174 (Paraguay, 1957); Code of Aeronau
tical Law, Article,95 (Uru~uay, 1942)7 Civil 
Aviation Law, Article 16 (Venezuela, 195-5) • .... 

-_._ .. ---'----------_ ....... ---_ .. _._-
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The riqht ta seize and apply the requ1 'tion 

lover an aireraft puts into praetice the concept of 'r 

power. A consequence of the a!reraft's hnving nation-' 
ali ty, the rignt makes possible a -potential eXè,rcise o~ 

.the State' 9 sovereignty. 602 

. 
. 602 

\ Loustàu Ferra,n, La Aeronava, (1958) , 'p. 83. 
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CHAPTER 3.' NATIONALITY AND REGIST~ION OF AIRCRAFT 

1 

Section À. Generalities 
-

Nationali~y of aireraft ~s been a discussion 
subjeet since the beginnings of aviat~on history. Two' 

~ opposing views ap~eare~: one that favoured the, .. Analogy 
with s~ips, and another that wanted aire~aft to be 
treated as motor cars Qr automobiles. 603 

, ~he supporters of t~~ ship analogy felt thàt 
ther~ should be a special relatlonship between an air
craft'~nd its country of origin, which could be expres~ 

sed by eonferrin9 that eountry's natio~ali~y upon the 

a~rertft. Suppo~ters of the second view, argued ,t~at 
i t' wo Id ti.e sufficient for the aircraft to' be identi:fied 
with ~stinetive mark. ~ 

In 1901 Fauchille, in' his work "Le Domaine 
i 1 i . . d' d:'::' t .. 604 : .' d Aer en et e ·reg me )Ur1 1que es a~rosta s" ma1nta1ne 

• ~ that the aireraft as weIl as the ship, should have a na-

tionality. Fauchille denied that Any state had techni
cal rights 'of sovereign~y or property in airspac~ above 
its surface territories. However he.did concede that 
the State had broad, powers tJ "control flight in suc,h 

airspace, and this argument was based on the Stàte" s 
605 1 

"r !ght of self-preservation". Fauchil1e's idea' 

603 

604 

60S 

" 

Aircraft,~Martinus Nij
~~~~~~~~~~~~~~ 

1 p. 41. 
: --" ,.-

Fauchille, "Le domaine a~rien ét le regime jurtdique 
des aérostats", 8 R~DIP, (1901), p. 44. 

Cooper, "Legal Statua of 4\ircraft" in Vlasie, 
Aerospace Law, (1968), p. 2l7. 
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// 

nat1'onal and foreign ,ërlÎ:'-' 'd d"(\' . b create a 1st1nct1on etween 
~', 

craft, meaninq that airera ft 

teetion. 

a,ad to have na t,ional pro-

r Many reasons have b~.cn put forlh to justify 

linking public law to aireraft; The most impor'tant. i5 

the above' mentioned idea of a necessity for the state 
to pro~ect the aireraft by giving to it a nationality. 
Thi,s, was que tO'national security motives and consid

erations of Àir' 'power 1 as weIl as economical and pol~?; 
tical r~asons.606, 

After Fa'Uqhille 1 • the first to discuss .this 
subject: e~ery,author has given his own arguments. 60 ? 

• - \ f.... 

The. 'lm~o:r€.ance of the principle 1 aecord.ing to Bin Chen9 
15: 

, , 

" ••• its recognition that aireraft 
possess legal personality under 
munioipal law and are endôwed with 
nationalities of theit own.", 608 

<II 

.. ' 'Aeec;>rding to Boczek i t i5 a "pseudonati,onal
ity,,60~ .an'd Cooper thlnksit 15 a "legal qUâsi-person

a11ty".6l0 Schwarzenberger considers that "the attri-

,606 

607 

(l> 

de Planta, Principas Qe Droit International P.rivé, 
Droj, (Geneve: 1955), p. 110. 

, 
For a ,more detailed study on the historica1 devel

opmcnt of tpe nationality of aireraft concept 
see: Cooper, Legal Status of AiFcraftl (1968), 
p. 215-230; Honig,-Leg~1 Statua of Aireraft, 

. (1956), p. 42-47. , 

,/ 

608 . Cheng, International Air T1'a~sport, '(1962), p'. 128., 

609 Boczek,' F1ags of Convenienee, (1962), p.'12l, quoted 
in Shawcross & Beaumont, Air Law,-.'(l966), 
p-. 220. 

~ ... ... 

610 " 
, Cooper, Lega,l Statua of Aircraft, (196,8) 1 E"-- 217,. 

~ . 
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bution of nationali ty to aireraft arises because of the ,-
. 611 need to allocate thern to particular" states. Il Honig 

thinks that Itthe airc·raft nationali ty is primarily of. ' 
importance in connection with the sovereignty whieh the 

various statés exe~cise in the ai~spacë above their'ter
ritory.,,6l2 Videla Esca1a.da'Suggests that the typ~"of 
operation the airèraft performs, 'f1ying ove,~ the high 
seas,. lires nullius";- 'demands the acceptance of, aircraft 

. . 613 . i h d ' , d nat~ona1~ty. Chauveau ma~nta ns t at ue to a nee 
for identification ~he airc~aft has tQ have a. riational-
0t 614 / 
~ y., ' 

The airera ft has two important links: one with 
a particùlar state, by the fact it has its nationality, 
and other with its owner. 

The nationa1ity of an aircraft 19 a juridleal 

qualification attributed by law to certain aireraft. 
'There i9 a link therefore between the state and the 
owner of the aircraft, who must be responsible for the 
aircraft according to the law. The lega1 consequences . 
that derive fr6m the nationality of an object are tha 
dut Y of i ts owner. In Internationa,! law, the raIe of. ' 
the owner of the aireraft, and any responsiblity will 
be .aaumed ~y the Sta~e. The oompe~ence ot eon~rol a 

fState has over its aireraft, determines.that the State 
will see that the aireraft fulfills its obligations whi1e 

611 

612 

613 

614 

. 
SChwarzenberger, A Manual'of International Law, 

Stevens & Sons, (LonQon: 1967), p. 93~ 
\ 

Honig, Legal Status of' Aireraft, (1956~, p. 56. 

Videla Escalada, 2 Derecha :Aeronautico, (1969), 
p. 70. . '" 

Chauveau, Droit Aerien, (1951), p. 300~ 

, . 
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. other' states, l.n 
615 and wi1'l grant at the sarne time to' 

616 " tthat aireraft it's pr?teetion. 

Nat:Lona1ity p1ays a determinant ro1e with :res-
pect to the international ru1es of air traf'ie. This 
ean be 1inked to praetiea1 matters. The recognition of 

the sovereignty of astate over its airspaee.leads to', 
the faet'that the same state ean admit or exclude' the 

overflight of an aireraft over'its territory. Interna
tional air traffi~ has deve10ped in such a way, that . 

~ 

the ppsition of the sovereign state'is relevant •. Com-

merc~a1 aviation depends in great 1ength on b11ateral 
agreements, stressing 
tween an aireraft and 

the relationship that exists'be
a certain state, aehieved through 

fi 

t , l' 617 nà 10na l.ty. 

. The acceptance,of the principle that an air~ 
eraft must have a nationality is not unanimous. 618 

Loustau follows the e1assical defini~ion of nationality, 
understandi~g it as a political and 1~ga1 1ink, Whi~h 
unites a person fwith a determined state'. ·Loustau ,ré
jecta sueh a relationahip b~twe~n a th~ng and a atate 

when referring to the aireraft. He eonsiders that what 
18 understood as "na~iona1ity" it really ia "the f1ag" 

"of an aireraft. It ahould be pointed out that "flag lt 

615 

616 

Kamminga, The Aireraft Commànder in Commercial Air 
, Transportation, Martinus Nijhoff, (The Hague: 

1953), p. 30. ' 

" de Planta, Droit Int~rnationa1 Priv~, (1955), p. 121. 

617 'Honig, J.P.' .orhe Legal Statue of Aireraft, Martinus ,:, 
Nijhoff, (The Hague\ 1956), p. 56.1 . \' 

618 Sorne other authors are a1so against airera ft having,' 
a nationality. Among them we can mention' ' 
~andl, Lambie, Riese and Lacour. de Planta, 
proit International Priv~, (1955), p. 11B. 
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and "nationali ty n are two differ.en.t thi.ngs. 61? " ;" . 
;' ,.. 1 ~ ~ • ' ... ' ~ 't • ." ' , ',,' 

apec1a~~st, AXdo.Armartdp COCCq,' has 
, . Spaçe Law . , 

another argument ~gai~st Aircraft .. Na~ion·ali. ty,.,-' Cocca" 

wis~es to apply concepts used in .~pllc,è I!~vf td tliè jq.~. 
~aw ·field. Sincc 'in Space Law,_ 1}2 Încn~~on has ,bcel,1 . , 

, made' of spac;ecra:ft having natiha:Ù ty, 6~? Cocoa' s pro": . . . 
posaI advocates'the use 'of such'word!=?'as ·"jurl.sqidtion", 

, , • f 

J'control" an.d "owner~hip", 

Outer Space Treaty.62~ 
q 

wbich were ',ÙS~d in the 1967 , , 

. . , , 

From what has been said, ie c~n be'conciuded . , 
that an aircraft does have a' nationali ty. ·It u-l1du-ld. be 

interpreted as a legalrelationship; which, give~ t? the 

aircraft ~he protection of: the state; subje'cts: the". air

craft to its sovereignty and fher~fore makes'that' st"ate 

it,s controller;622 . Nati~nality a'l'So mak~s the airdl:'aft 

subject to the laws of :the state whose nati.onality holds 

619 

620 

621 

622 

Loustau Ferran, La Aeronave, (1~58), p. 65. 

-Cocca, "La cuestion de la Nacionalidad" de las 
Aeronaves a la ,luz dê l6s ~rogres6s de la 
Cien'cia Juridica'~ in Cuestiones Actuales de 
Dérecho Aeronautico, EUdeba, (Buenos Aire,s: 
1968), p. 153. j; • 

• 1 

Treaty on principles gOverning the adbivities of 
states in the, exploration ànd use'Qf outer 
space, . including th~ moon and other èelef?tial 
bodies. Ait.i'cle VIII, liA S'tate 1 par.;ty'. 'toP the 
Treaty,:on whose +egistry an objec~'launched 
into Outer Space is catried shall retain juris- . 
diction arid control over such object, and. Qver 

u any personnel thereof ..• OWnérshie ·of objects 
launcheq into où ter spabe ... il • . 

The state ~f national:lty will bé réspo'~S'ible .for\ 
ensuring that its aircraft ço not enter ·pro1----
hibited areas, ,do not carry muni tians of wat· . 
(unless there ié a special 'permiss-ionf Çlnd: they 
must follow' the rules cOncernlng use of, radio 
and photpgraphic equiprnent whi.lè '.flying ',oV'er, ft 
state. MèDouga.l, M., Lasswell, H.' and Vlasie, 
1., Law and Publiç Order'fin space.> Yale: Vni
versity Press, (New aavent I9.63)c,',p • .584. 
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, 
in ~hose places where there 15 no jurisdiction, SUch 

'623 ) 1 -
as over the high seas. /" 

The Iprincip!e o.r nationality was formally 

inéo,rpQrat'ed lnto the body of internatlohalAir Law by 

the adop~ion o~ the Paris Convention' of 1919. 

\ 
\ 

John Cobb Cooper on this matter states: 

"The principle was a1ready accepted 
by state,l~gi(slations and decrees, 
by the International Agreement be
tween France and Germany, in doctri
nal ~iscussions prior to World War l 
and confirmed by the conduct of 
States during the war itself .•. ". 624 

The tact 'tha'{ the Paris Convention recogn-ized 
, " 

the 50vereignty states had-in the air space above their 

territory, meant that regulations regarding the nation-O 
, 625 "IV ,It> 

aU ty of aircraft had ta be establ ished. The Second 

Chapter of the Paris Convention wa5 devoted ta this sub
, t 626' & 
Jeo • 

Article 6 stated that aireraft possessed the 

natlnality of the state of registry. Thus "aireraft of 

other oontraotlnq .t.t •• ~ m •• nt aircraft which have been 

registered in another contracting state, and which .. ,there-

623 

624 

625 

626 

,., 
Videla adds that there 15 no' need ta re50rt to the 

notion of quasi-personality of the airbraft, 
sinee nationality can be regarded in broad 

'terms', suèh as juridical persons and property, 
as long as it 15 not unreasonable. Viçlela ,.-
Escalada, 2 Derecho Aeronautico, (1969), p'. 76. " .. 

Cooper, Â Stud~ on The Legal Statu~ of Aireraft, 
prepared or the Air Law Committee of lLA,' 
(September, 1949), p. 22. 

Honig, The Legal Status at Aïrcraft, ~1~56}, p. 45. 
" 

-The following Articles of the Paris - Convention ar~~" 
related ta the subject: 5, 6, 7, 8, 9, 10, 
Il, 15, 25, ~, 31, 32 and 33. 
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fore had the nationa1ity of that state. 627 Article 7 

prescribed that an aircraft cou1d not be entered on th~ 

na~ionality register unless it wholly belonged to sUb-
628 jaets of the Statc in which the rüljisll'l< WdS küpt. 

Article 8 ruled that an aireraft eould not be vali~1y 

registered in more th an one State. 

The prineip1e determining aireraft nationa1ity 

and its,registration was also incorporated into the 

Ibero-American Convention (Madrid, 1926) and the Panam

eriea~'Convention, (Bavana, i928). 

Article 8 of the Havana Convention modified 

the important principle of the Paris Convention, which 

1inked nationa1ity to ownership. ICAN accepted the new 

princlp1e in 1929, and amended Article 7 of the Paris 
. 6291 

CE'>nVent1on. 

627 

628 

629 

·630 

Article 8 of Havana stated: 

"The registration of aircraft referred 
to in the preeeding article ahall be 
made in aecordance with the laws and 
special provisions of eaeh eontracting 
state." 630 

• 1 
Nemeth, The Nationality of Aireraft, LL~M. Th~ais, • 

IASL, ~a;il1 univerity, (Montreal: 19511'-, p. 50. 
;, .. 

This article was amended in 1929 and followed the 
position taken by the Havana Convention on the 
subject, to, provide that the nationality of the 
owner of the aireraft was no longer the decid
ing factor in aireraft regis.tration. T,he law 
and special provisions of e~ch State wo~ld 
determine the method of registration. 

Protocol of June 15, 1929, eptered into forbe on 
May 17, 1933. 

Warner; "Convention for Air Navigation", 3 ALR, 
(1932), p. 239 • 
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The Chicago Convention recognizes as one of 

its basic princ~ples the internationally accepted posi

tion that airera ft have nationality. 

The major provisions regar~ing nationality aie 
found in Chapter III of Chicago and ~e trre fo1low1ng: ' 

"'-' ' 

1) ~ticle 17. Aireraft have the nationality of the, 

state in whieh they are registered. 631 

2) Article 18. An airera ft cannot be vali'dly registered 

in more than one state, but its registration may be , 

ehanged from~~ state ta another. 632 

3} Article 19. Both registration and transfer of regi-. 
stration of aireraft in a'ny contracting state sha11 };le 

made in aecordance with its laws and regulati~ns.63~ 
4) Article 20. Every aireraft engaged in international 

air navigation sha11 bear its appropriate nationa1ity 

d . t t' k 634 an reg1s ra 10n mar s. 

Chicago adopts a principle, that each state 

5ha11 decide forl'Jtself the basis on which i~ will per

mit aireraft to be registered; The state i5"a1so eo~it

ted to give sueh information as it has about the Owner
ah:Lp of any aiX'cX'aft th"u. r.9:L8t.rèà~35 

631 

632 

633 

634 

635 

By.following this criterion, Chicagolis accepting 
the principles consid~fed in Article 6 of the 
1919 Paris Convention~ 

Cooper, J.C., "Backgrounds of International Pub~ic 
Air Law", 1 YSi=arbook of Air and Space La"" 
(1965), p. 35. ' 

McNair, The Law of the Air, Steven~ & Sons, (L~n~on: 
1964), p. 30é. 

, . 
Goreish, 1., The problem of registration and nation-

, alitY,of aireraft at international 0eer~ti~9' 
agenc1es and the ICJ\O Councn ',5 iesolption .on 
the problem, LL.M. Thesis, IASL, McGil,l Uni,ver~ 
sity, (Montreal: 1970), p. 8. 

, , 

Cooper, 't.egal status of -Aircraft" in,'Vlasic, ~..Io 
s'pace Law, (1968), p. 240. 

.. 
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. 
Other articles ~f' the 'Chicago Convention that 

show the application of the principle of nationality and 
the relationship of an aïreraft to the .parH cu] ar stnte 

where it ls registcred arc the f611owin~t AtLicle 7 of 
Chicago appl~es the pp)neiple of Cabotage, 636, by which a 

" 

contracti~g st~te has the 
. earriage by air, b~t when 

aireraft, this should not 

~he prineiple of Cabotage 
• 

right to perfor~ its own internaI . 

granting cabotage rights to foreign 
be ,done in a (Üseriminato~y wa'y.637 

permits the recog~ition of the 
" 

different status of national and foreign aircràft. 

Article 5 'of th.e Chicago Convention', deal~ng wi.th . 
non-seheduled flrghts over the territory of contradting. . . 
state~, eoqfers 'upon aireraft not engaged in seheduled in-

t ~ '. 1 ., 

ternational air services certain righ~s. Thus, airera ft , 

'~ust be10ng to a contracting state ,in order to enjoy th~ 

ri.ghts ,-provided by Article 5. In ord'l~r- to belong to a . con ... 
• 1 

. tracting state the aireraft must have the nationa1ity of 
, • .638' , • 
~hat e~ntracting state. , 

Article ~f ~~ieago prohibits discrimination 
based on.nationality for admission and geparture of aircraft 

, . 
engaged in I~t~rnational Air'Navigation. Tne article is ,an .. 
avièlena. that .in International .taw the aircraft posse •• es 
real legal pers.ohalityp. 639._ D 

63u 

637 

638 

. , 
\ ' 

" . 
Article 7 of ~he Chicago çonvention defines'Cabotage" 

an.d then tries to, r.ender i11egal discrirninatory 
grants of Cabotage rights to fo~eign aireraft. 
Cabotage should be understood as the éarriage by. 
air, for'remuneration or hire, of pa~senqers, mail, 
and cargo, ernbarked in qne point of the territory 
of a State and disembarked in another_point with
in the same State. 

, . 
Meyer, Le Cabotage Aerien, Editions Internationales, 

(Paris: 1948), p. 77. 
de Boer, Nationality and Intercnan~e of Airc~aft, 

LL.M. Thesis, lASL" ~cGill--Unlversi ty, (Montreal: 
1969), p. 11. 

Shawcross and Beaumont, Air Law" (1966) ~ p; 212 i' 

" 

, . 
./ 
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Article 12 of Chicago, imposing an important 
obligation on the states which ratifieâ the Convention, 
determines th~t the state whose nationality an airoraft 
possesses should see that it will comply wllh the rulcs.of 
the air laid down by other statès. This responsibility i8 
borne not only by the state flown over, but also hy t~e 
state whose flag the aircr~ft earries. 640 

'" . .., .. \., 
After reviewing the art1cles of the Chicago Con-

t , 641 th 't t ,. . l i ·~l ven 1on, we see a eus omary 1nfernatlona a r aw ' 
accepted the conçept o,f a.ircraft nationality in auch a way 
that no doubts were expressed in the' course of the Chicago 
Conference. Howev.er we ~ust'pqint out that registration 
does not qenote nationa1ity, but is only an evidence of 
it. 642 

. 640 

641 

642 

.While over the'high seas thè ~ircraft will comply with 
ru les set up by the Chicago Conve~tion, and while 
flying over the territory of another state, with 
~he rules which are apill·ioable "'there. " 

o • 

. . 
Other Ar~icles of' the Chicago Convention 8h~wing, ~h4t 

the pr!nelple of nationality' iB accep~ed are the 
foLlowing: Article 26, as'to investig~tion of ac
cidents; the provisions of Chapter V as tO'''Condi
tions to be Fulfi1led with Respect to Aireraft". 

In the United States the certificate of registration 
18 a conclusive evidence of nationality for int
ernational purposes •. 8 American Jurisprudence 
Aviation, voL a, (l963), p. 639. . " 
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>-

AlI Latin American legislations accept the prin
ciple that every Qircraft has a ,nationality.643 

Article 3, paragraph 3 of B01ivia's Oecree on Air 
.. 

Service states: 
"-

"For 1ega1 purposes, the nationality of 
ah airera ft shall be that of the country 
of registration." &44 

'\ 

Article 2i of El Salvador's law on Civil Aviation, 

under th9 title of Nationality states: 

643 

644 

'. . 
"Private a.ir'Craft aha11 have the nation-
a1ity of the State in whose ~egister they 
are recorded". ' <. 

") 

Aeronautica1 Codé, rtieles 38-39 (Argentina, 1967); 
Air Sérvice D c , Article 3 (Bolivia, 1930): 
Air Code, Art Il (Brazil, 1966): Law on Civil 
Aviati,on, ARt! le 7 (Colombia, 1938): Law on Civil 
Avia~ion, Artic 62 (Costa Rica, 1949); Air Nav
igation Oecree, A ticle 5 (Chile, 1931); Regula
tion on Civil A . tion, Article 15 (Cuba, 1928)-; 
Civil Aviatio'n Law, Article 67 (Dominican'Repùb-

-lie, 1969): Law of Air Traffic, Article 7 (Ecua
dor, 1960): Law on Civil Aviation. Article 21 
(El Salvador, 1955): Civil Aviatio'n Law," Article 
13 (Guatemala, 1948), Civil Aviation Law, Article 
14 (Honduras, 1950): Book ~our, Law of General 
Means, Article 312 (Mexico, 1950); Civil Aviation 
Code, Article B (Nicaragua, 1956); Reg~lation on 
Civil Aviation, 'Article 10 (Panama, 1963); Aero
nautical Cod~, Artiple 16 (Paraguay, 1957); Civil 
Aeronautics Law, Article 20 (peru, 1965); Code of 
Aeronautical Law, Article 17, (Uruguay) and Civil 
Avi~tion Law, Article 19 (Venezuela, 1955). 

This article ia requlated by Article 13 of ~he Air 
Traffic Regulation (1939). It states thât every 
aircraft registered in Aolivian Register has the 

,Bolivian nation~lity. T61le, "Direito Aeronautico 
na Bolivia"", 1 Boletin ITA, (1959), p. 5. 

0' 

" 

• 



[-

o 

, , 

, , 

-:-

" {~< ~1 >'.~. ';'- , 
_____ "1 ~ - ~ _v .. ....;. .. '" 'l.::.' 5-_. -'-"-..:.-...~ _____ _ 

-199- . 

It adds in its paragraph 2 the foilowing: 

"Reeording of an aireraft in the Sa1-
vadorean Aircraft Register and tQe 
granting of its regis~ration-shall 
confer Salvadorean Nationality on it". 
~ , 

Article 14 of Honduras' Civil Aviation Law, be
sides stating that the nationality le d~termined accordi.ng 

~ , 
to the place of reglstration, adds t~at -

" ••• (civii aireraft) shall carry dis
tinguishing marks of natlonality and 
registration". 645 

,1 

Article 8 of the Civil Avi'ation Code df Nieari
gua a190 refers ta the registration element, but adds that 

-no aireraft may be validly registered in more than one 

state/'. 

Section B. Criteria to deterwine Nationality 

Doetrine~. have sugg'"ested various, ,systems to det
ermine ~ireraft nationali~y., and they ean be divlded in 

/ 

thre. groups: 

) 1) Subjective: considers that the deçisive element is the 
persons link~d to the vehicle; 

" 

2) Objectivè: considere that the,deeisive element ie the 

circurnstanees of the vehiclè itselfi 
3) Eelectie: considers as deeisive elements both the per-

,ons involved with the airerait. and the eircumstances of 
the vèhic1e; 

'645 Tolle, ~fDireito Aéronautico 'na Honduras" t 5 Boletin 
ITA, (1962)';, p. 3. 
~ 
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,l; 

1) The Subjective crite~ion: it means that the nationality 
of the aircraft depends upon one of the following elements: 

t 

64 

1 - Nationality of its commander: 646 

647 
'( 

II - Nationality of the owner: 
• domicile of the owner;648 ,> III - Nationality of the 

IV - Nationality of the owner and to a certain ex-

that of the cre:!.649, " 

The above-mentioned systems have bean disregarded 

octrine and legislation,because of too many complica-
650 s. 

The idea was supported by'Henry-Couannier. Henry
Couannier, ',Elementos creadores deI Derecho Aéreo; 
Reus, (Madrid: 1929), p. 159. 

The principl~ by which the owner determined the "nation-
ality of the aircraft was widely supported in the 
beginnings of Civil Aviation. Even the Paris Con
vention of 1919 followed it in its Article 7. 
Sorne early laws and' Codes considered also that the 
nationality of the owner was giving the attribute 
of nationality to an aireraft, such as in France, 
Italy and England. Among the authors supporting 
this idea the most important one i8 Fauchille. ' 
de Planta, Droit International Priv~, (1955), 
p. .1 09. 

648 de Planta, Droit International Priv~, (1955), p. 111. 

649 

650 

Loustau Ferran, La Aeronave, (195,8), p. 73-75. 

Sorne 
. 

problems which cao arise are the following: with 
respect to the nationality of the aircraft comman
der, this element is very unstable because the air
craft can continuously change its commander; with 
respect ot hte domicile of the owner, this domicile 
is' variable, and in this element also politieal 
considerations must be recognized; with respect 
to the nationality of the owner, it is somstimes 
difficult to ascertain itl with respect to the 
nationalit~.6f the owner together with the crew, 
besides ,the difficul ty already mentioned for the 
owner, the e~is an additional one of requiring a 
common and/siime nationality to aIl the crew. 

1 

• 
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2) Objective criterian: bases aircraft natt(j~lity UpG>n 

one of the following elements: . 'r, 

l - Country of construction of the aircraft;65l 

Il - Country of "residence" or'usual location of 
the aircraft,652 

The objective criterian of the country of resi

dence of the aireraft is followed to determine the nation

ality of the craft in Latin America only by the Civil Avia

tion Law of Guatemala. The Iaw in i ts Article 1,9, para

graph è provides, that in arder for an aircraft to he re-
" gistered and receivé the corresp~nding certificate of reg

istration, the aircraft must be perrnanently based in Guate
maia?53 

III - Country of Aircraft Registration. This cri

terion is fol~owed by the Chicago convention654 and 5eems 

to be effective for determining Aircraft Nationality, esp

ecially in the identification of the owner or operator of 

the aircraft. 655 The system is aiso usefui in those'situa-

651 

652 

653 

654 

655 

This is a restrictive and very much reserved element. 
It:5U1d mean that aircraft throughout the world 
woul be carrying the nationality of only those 
manu acturing ~ountries, which certainly are a 
m1no~ity~ RU!- "or.no, D.~.oho pUb11ÏO A.ron.~
~, Lajanane y,Cia, (Buenos Aires: 934), p. 82. 

The country of residence presents an inconvenience, 
in that such a place is often very difficult to 
determine. 

Juarez, Derecho A~reo Guatemalteco, (1957), p. 69. , 
Article 17 of Chicago de termines the aircrat't nation

ality according to where they are registered. 
Article 19 states that the registration of the 
aireraft in each contracting state shall be done 
according to its la~s and regulations. . 

Certain authors opine that even though there are more 
" advantages than disadvantages, sorne of the latter 

éauld arise from the~act that the owner can . 
change the nationa1it of the aireraft by cancelling 
its registration. T ey alsa ~ggest that motives 
of air power and espionage can appear in relation 
to this syatemQ Certainly these ideas are toq re-

.mote from the main purpose of the abject of the 
criterion, so we foel that the y should be,disregarded. 

,- - ,- -----
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tions which could develop or originate responsiblity ac

tions, borne from the aircraft operatibn. 656 

3) Eclectic criteria: The system was,proposeù by von nar657 
.... 

and included objective and subjective clements at the same 

time. Açcording1y/the airera ft possesses the nationality 
of the Registration Country, but can on1y be registered by 
nationals of such state. The original version of the 1919 

Paris cohv~ntion applied this criterion. 658 

The eclectic opinion is followed in Latin Ameri
ca by the regulations of Brazil, Colombia, Costa Rica, Cuba, 
Chile and Ecuador. 659 

Article 60 of the Law on Civil Aviation of Costa 
Rica states the following; 

656 

657 

658 

659 

"Registration may on1y be granted to 
an aircraft not registered in another 
country, and a1ways provided 'it is 
owned by a Costa Rican individual or 
corporation". 

Rodriguez Jurado, Derecho Aeronautico, (1963), 'p. 92. 

Von Bar, "Regime Juridique des Aerostates", .24 Annuaire' 
de l'Institut de Droit International, (1911), 
p. 311. 

The amendment of'Article 7 of Paris, leading'to a Pro
tocol in 1933 i9 the basis for Article 19 of 

'tt Chicago. The basfs for Chicago' s Article 17 ia 
the Paris Convention, Article 6. 

Air CÔde, Articles Il and 14 (Brazi1" 1966) 7 Law on 
Civil Aviation, Article 14 (C01ombia, 1936); Law 
on Civil Aviation, Articles 142f) and 60 (Costa 
Rica, 1949); Regulation on Civil Aviation, A~ti
eles 15 and 2t (Cuba, 192e); Air Navigation De
cree, Articles 5 and 7 (Chi1e, 1931); Law of Air 
Traffic, Article 7 (Ecuador, 1960). 

, .' 

• 

, 1 



\ li, 1 

.~::. . 
~,~'" 

(.' 

o 

- , t 

.1' 

j'-- • 

-203-

Article 60 is eomplemented by Article 142 f), which defines 

Co~ta Rican Aireraft, as fol1ows: 

~Aireraft registered in Costa Rica in 
accordance with this la~ and the re~u
lations issued' thereunder. An..,aircraft 
whic~ does not possess these require
ltrents is foreign ll

• 660 

.. 
1 

.1 

Article Il of the Brazilian Air Code provides that 
an aircraft has the nationality of the Statê where it is 
registered, and will not be able t'o fly over Brazil.i,an Ter

ritory if it has not. been regist~{ed or if it is registered 
in more than one State. - , 

.A~tiele 14 of the Air Code indicqtes the regis
tration rules. For an airera ft te be registered in the'Bra
zilian Aeronautical Register, and there~ere be Brazilian, 

it must fuIfiI1 the fol1owing<requirements, depending upon 
'1, 

its use: 

1) When the aireraft is deatined f~r the use of its owner, 
the aireraft must beieng to a Brazi1i'ân person (natura1 or 

legal). 

2) When the airera ft la de8tined ,for air traffic services, 
it must be~ông to a ~razilian lagal person, with 4/5 or 
more of its stock-capital owned by Brazi1ians?66l 

. El Salvâdor's law on Civi~ Aviation applies the 
i .." • 1 

EcleetielOpînion) but al19ws f~reigners 1egal1y residing in 
El Salvador to registe,r tourist aireraft used exclusively 

'660 '0 '1 

,'Tolle, Air Law in Latin America, Appendix, (196Q.), p. 30. 

661 .The drafters gave the fOl1owing reason for the inclusion 
of this measure: protection of natio~al interests: 
Valle, Codigo ~rasileiro do Ar, (~967), p. j7 •. 

t, 
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662 for private services without paye 

Nicaragua, Honduras and Mexico air'regulati6ns 

follow the eclectic system only with respect to aircraft 

used for public transportation oX' for acrial work for rem~'" 
'---:':: . 663 
, "',dèration. 

" t 
Article 313 of Mexico's Law of General, Me~ns of 

Communication provides: 

"Only Mexican citizens or Mexican 
entities having legal status may 
register in the Mexican Aeronauticql 
Registe~ airerait to be used for 
public service of transportation or 
private services for aeria1 photogra
phYl aerial topography and others of 
an analogous nature". 664 

C. 

Panarna's Regulation on Civil Aviation, Article.lO, 

NO 1 b) follows the eclectic' system but on4 y o/ith respect'to 
. . 1 i . ft f bl . te t' \.'. 66 5 

C1V~ a rcra or pu 1C ransporta 10n or a~r serv~ces.· 

~Îtnezuela' s Ci vil Aviatiôn L~,...W 1 ~rtrcle 2~ applies the sy:'" 

stem also when referring to public air transpor~ation ser

vices or for private aerial work. 666 

\ 
662 Law on Civ.il AViat'ion, Article 29 (El Salvador, i'95's·). 

.663 

664 

• Civil Aviation Code, Articles 8 and 13 (Nicaragua, 
19S6)~ civil Aviation Law, Article 19 ,(Honduras, 
1950); Law of General Means, Article 313 (Mexico, 
1950) • 

'l'olle, Air Law in Latin Atnerfc~, Vol. l 'c!960), ,p. t94. 

665'~See a1so, Regulation on civil Aviation, Article lOi 
, NO 2 (Panama, 1963). 

666 See a1so, Civil Aviation'Law, Article 19 (Venezuela, 
1955). Lares l 'Derecho Aeronautico' Venezolano,. 
(1954), p. --62. 
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. " 
The Civil -A~ronautics Law of Peru generally pro

vid~s for the determinati~n of aircraft nationality ac~ord-
. / -

ing 'lM the domicile of the owner. Article 20 states: "Civil 
Aircraft which have been lè9~11y registered in Peru w~ll have 
the peruvian Nationality", but prohibits fdreiqn companies 
from registering aireraft, except those aircraft for npri~ 

. 667 ' vate servl.ce." 

Argentina's Aerona~tical cOdefccepts the dqctrine 
of determinrng natinality according to e Country of Regis- ' 
tration, and it allows any person (lega or natural) who has 

his domicile in the Country to register an aircraft}68 
, , il • 

The Argentinian stand is followed by the laws pf 
Cuba, Dominican Republlp, Paraguay and uruguay.669 Peru 

takes a special position when following the Argentinian 
rules, as they do it only when it coneerns physical or na-

"tural pers'ons. 670 

Artic;:).e 

pr~vides1 
..... , 

'\ 
20 of Cuba' s Regulation on Civil Aviation' . 

" 

667 

668 

679 

nln arder to be registered in the 
Republic of Cuba, aireraft,must belong 
to persons, companies, societies or 
institutions located in~e national 
territory in conformity with-, q,nd sub
ject to its laws". 

For aIl other events the law fo110ws the position taken ' 
by Panama, Nicaragu~ and Venezuela. See alao, 
Civil Aeronautics Law, Article ,26 and 27 (peru, 
1965) • " 

Aeronautical Code, Articles 38 and 48' (Argentina, 1967): 
Fog1ia-Me~cado, Derecho Aeronautico, (1968), p. 99'-

Regulation on civil Aviation, Article 20 (Cuba, 1928); 
Civil Aviation Law, Article: 72 (Do~inican Republic, 
1969)1 Aeronautical Code, Articles 16-17 (Paraguay, 
1957), Code of Aeronautical Law,' Articles 17-26 ' 
(Uruguay, 1942). 

Civil Aeronautics Law, Articles 20-25 (Peru,.1965) • 

1 

--" --4 ... ~~'" ""~ ...... -..- ,.~,'!..~~ ~ ... r: .... q.vlL1.:.1 .. ;w..~""~;:'!-_"(..: "_1<~_ ~ .... rS, ... lh.JL ..... a 



f: 

" .. , 

, , 

o 

o 
, , 

" ' , . 

-2()6-

1 ~ \";. 

'rhe ru~~-of,- the Argentinian Aeronautical -,Code' ia 

a response to arguments ~ga,inst limiting the l r~gistrat'ic:jn 

of aircraft to nationals of a ,State. , 

THe Argentinian author Videla Escalada points out 

that substantial~y political and military,reason' are pro
vided ta favour the reserva~ion for natîanals. A State J' 
will then have suceessf~l c~ntrol over the 'airc~q.ft· and, 

will ,be ablè ta use it ,for military purposes. However, such 

a limitation 1s not reasonable when transndtional and inter
national companies are allowed to interv~ne in the econ6my 
of a country.67l 

The problem created :by registration of aircraft 
to nationals can be lea'sily recognized in smal1 countries of' 
Latin America, where\ many foreign citizens own airplanes, 
and use them for business and pleasure purposes. These 
small countries' could see affected its possibil~ti,es of 

requisition in wartimes. 672 Here agàin t t~e transnational 
and international companies have something ta say,' sinee 

they are often involved in the eeonomie fife of those small 

countriea. 

Anather argument used sorne years ago, jUdged that 
_ St_te .hould hava the oontrol of 1ta aircraft, ao'that it 
could present a claim for those aota done against an aircraft 

671 Videla ,opines that nati'ona1 rüles and laws regu1ating 
,<;ompany Law wou1d parti,eïpate in the màtter of, 
registration of aireraft. The'd,~micile could be 
the element solving those problems, presented by 
the determination of nationàlity. Videla Escalada, 
2· Derecho Aeronautico, (1969), p. 104. 

• n 

In these small countriés, where air navigation does 
net have a big development, ft ià very impqrtant 
for them ta l' forro their own air fl~et, and ta ,use 
it in the neeessary circumstances. Those entities 
or persons whieh benefit from the air traffic, will 
also have ta contribute when the State has ,tHa 
need for the, aireraft .. ,Ruiz" Moreno, ,Deree 0 
PUblieo Aeronautico, Lajonane y Cia, Buenos 
Aires: 1~34), p. 86. 
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owned by a citizen or a national of that .State. This argu

ment has no validity anymore, especially considering the 

present legal development, which is setting new rules on 

the matter. 673 

with reference to the system granting registration(' 

to any persan domiciled in a country, economic motives must"J_,\ 
be considered. Through this system the national airspace , 

could be conveyed to any person domiciled in the State. 

Difficulties arise when weorefer to transnational and in

tern~tionaL companies, which could meaQ a negative step in 

the development.of th~ air indu~try in those underdeveloped 
countries.~74 \ 

We support a system çiving to the nationals of 

a state a s91e right to register âi~craft. Our principal 

reason, la that the State can take c;re of its national 

interests. 
. 675 

The Brazilian law ~ollows this procedure, it . 
demands not only nationalit~, but ~so stock-capital, man-

agers, personne~, a guar~ntèe of economic· and politic~l loy-
676 ' 

.alty, àna the presence of the national elernent. 

673 • There is Ollly one ca'se wtrch we can think of, by which 
aState can make a clairn, and that is one of a 
denial or refusa! Qf justice. It is difficult to 
bel-ieve that a ..state today'would sentence negati
vely against a par,ty by the mere fact that the 
par~y' involved i8 subjeGt to the sovereignty of 
other nation", ' ca 

674 The'negatfve,step means th~t tran~national and inter
n~tional companies w~th their resources and fac+ 
ilities could operaté the air industry in u ' 
develbped coûntries complying their own q , 
interest, ~nstead Qf those of the coun 

67~ U~~r 
676 ~'The 

Code; Article la (Brazil, 1966). ,-,/,:~ . . 
only e~cept~on for this rule, a YtP6se aireraft 

• 
,.' 

registered by foreigners do leâ in ~razi1, 
wh,ich' opera te the aircrart o-r/ the!t exclusive _' 
uSé. Va1lé, Codi 0 B a's' ,-' do Ar, (1967), p. 38. 

LI" .~, t l' 
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Reviewing our analyais, we reject the liberal 

doctrine of the ,Argentinian Aeronautical COde. 677 The sole 

requirement of domicile cou Id give to foreigners the ope,ration 

of domestic traffic and aerial work, which has been done 

mainly by nationals since the origins of Air Law and Alr 

Transportation. 

The texts of El Salvador, Honduras, MexJco, Nicar-
~ 

agua, Panama and Venezuela do not apply ~trictly tfie prin-

ciple of granting registration only to 'nationals, but it 

operates when it refers to aerial work and aircraft for pub

lic transportation. 678 They are protecting in this way an 
eoonomic patrimony, repreeented in thi. case by\the operation 
of aircraft in the State's airspace on1y by their own nation

aIs. 

Article 13 of Nicaragua's Civil Aviation Code 

states in its paragraph 1: 

617 

6,78' 

679 

"Aircraft used in public tranéport services, 0r 
aviation wQ~k for remuneration, maYeonly bec 
registered in the name and upon application 
of Nicaraguan natura1 or corporate persans'''. 679 

Supra, p. 205. 

Law on Civil,Aviation, Article 29 (El Salvador, 1955), 
Civil Aviation Law, Article 19 (Honduras, 1950)r 
Law of General Means of Communication, Article 
313 (Maxico f 1950); Civil Av~ation Code, Article 
13 (Ni~ara9ua, 1956); Regulation on Civil Aviation, 
Article ID.lb) (Panama, 1963)'; Civil Aviation 
Law, Article 20 (Venezuela, 1955). 

de Coronel, "Nacio~alidad de Jas Aeronaves. Requisitos 
exigidos para ser propietarios de Aeronaves Il, in 

~ Primeras Jornadas Latinoamericanas de Derecho 
Aeronautlco, pe Palma, (Buenos Aires: 196>2), 
p. 531. 

, \ 
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Section C. Importance of Aireraft Nationality, 

The importance of aircraft nationa1lty can 
be recognized in internatipnal ·texts and comparative' 
law. The most important result of nationality is the 
establishment pf differeht status for nattonal and 
foreign aircraft. G80 Doctrine has pointed out ~ever
al topies which arè related to the nationality situa
tion, as it is applied to aireraft. Sorne 'of whlch 
follow: 

l-Limitation of domestic trafflc; 
2-The lawful proce~ure f~r ente~in9 airspac~ by puPlic w. . ..., 

aircrafti ~ . 
3-The exereise of the right oI seizure and requisition1' 
4-Regulation of registration requirements and the reg

ister system; 
5-Concession of airworthiness certificatesj 

, 0 

&-state protection of aircraft abroad; 
7-Subsidies to.air tratfici 
8-Applicable law in determined conflicts of lawi 
9-lnternational recognition of Aircra~t rights; 

ID-Visible ide~tification system (markings)i 
ll-rr •• 4om ot the Airl 

12~Crew ~icensing; 
13-Exercise 'of jurisdietion 'in case of commitment of 
crimes on board aiteraft" unlawful s'eizure or unlawful' 
interference with air navigation; 

14-p,restigeReasons; .... ,.' ~ 
15-Military Pote~tia1: 
l6-Aetion~arising from the '1952 Rome Convention on 
Damage eaused by foreign airera ft ta t~ird parties on' 
the surface. GBl 

680 , 
Videla Esoa1atla, 2 oerecho Aeronautico, (1969), 

p. 83-84. t , 

- 681, Loustau F La 'A' (1958) 80 96 erran, 'eronave", ' , p. - • 
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Doctrine and 1egis1ation aeeept a substantial 
intervention of the State in regard to registry .re
quirements, sinee the register is indissolub1y linked 
with aireraft nationality. AlI States organize a na
tional registry, aIl use different criteria, but attri
bute fundamental importance to the registration of the 
air vehicle, for internaI and international public in
terest, as weIl as for priva te persons. 

" 
The registration is the,key factor whieh de-

termines airera ft nationali ty'. 'Requirements of each 
State for the granting of the registration ot the air
eraft, will take into account not only the aircraft's 
bond with a spedif~c s~ate~ but also will indicate the 
effective aeronautical po.tential of that country.682 

Section D. Justifications for an aircraft registr~ 

~. Public an'd pri ~ate interests .come, toge~her in 
order 'i6r doctrine and aerona.utic' legislat~on to consid
er the neeessary creati9P of a proéedur~'for aitpraft 

~egistration. Even though the ai~cra~t is a movab,le, 
it is deemed reasonable ,to follow a system traditionally 
r ••• rv.d to immovabl •• and IhipI.683 . 

Pub~i~ order and national motives ju~tify the . 
l registration'of the aircraft. The aircratt.has tre-... 

mendous mobility, autonomY·and operational range, so' it . " 

ia susceptible to use _ for different Èmds; sorne of whïch 
<, 

éould be ,contrary to the State's interest. Consequently 
the St~te prçte9tà t?e air~r~f~ by registe~ing it.6~4 

682 
'683 

Ortega, NaC:::ionaliidad de, las aeronaves, '(1965"), p .• 70. 
Linares, .La instituc~~n deI registro aero~autico, 

UNAM,' (Mex.lco, D.F.: 1956), p:. 110. 
Delascio, Dereèho de la Aviacion, {1959~, p •. 87 • 684 
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Without a reqister, the rule of nationality might he 
ineffective. 685 

The aireraft reqistry a]so er(~.ltcs a roquire
GBG ment of guarantee. 'fhere 'is a neod to mdke possible 

, ' . 

" the aeronautic credit, which ls structured over the base 
of an aircraft mortgaqe. Considering the high econornic 

'value of an aireraft, a register is desirable. 6a: 

The abovementioned faet is linked to the 
idea of protecting the' interests of private persons, 
granting them security, with regard to the aircraft, an 
object of law. Thus the registry has the important 
legal function of regulating aireraft rights. 688 

The aeronautical registry, pursues the fOl
lowinq public objectives: 

1) The structuring of a system wtiieh gives hationality 
to an aireraft; 
2) PeJmlission for the State te control th,e fulfill
ment of the various rules which condition the life of 
an aireraft; 
3) The determination of the number and quality'of the 
national air fleet, as an aii'reserve. 6B9 

685 Gay ~e Morttella, Dereoho Aeronautico, (1950), 'p. 94-95. 
686 

687 

Carneir:.o de Campos, "0 registro aeronautieo ~ de- / 
clarativo de p:r;opiedade", 3 RBDA, (1952), p~ 55. 

. " 

Videla Escalada, 2 Darecho AerQnautico, (19~9), 
p. 127. . 

688 da Rocha Guimaraes, "0 Registro Aeronautico en 
Direito Comparado"., 5 RBDA, (l952) , p. la. 

689, Loustau Ferran, La Aeronave, (1958), p .. 83 & ;1.75; 
r' Lena Paz, Derecno 1\.eronautico, (1969), p" 1~9. ' 
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The followi,ng are c1assified by the Registry 
as private ob'jective purposes: 

1) In order to make the legal tr~ffic and the credit 
safe and expeditious it h~s becn considored dcsirab~e to 

provide means for: .. 
a) The protection of the interest of third parties, so 

they can know with certainty the legal position of 
the aircraft;690 

b) The safety of the owners of the credits, which have 

t th '. ' h' l 691 as a guaran ee e a1r ve 1C e. 

2) There ls a necessity t~ create an effective system 

for aeronautiç liability.' The aeronautical reqistry 

permits the determination of who ls 1iable when under 

the obligation of inqemnifying damages and prejudices 

arising from the aireraft operation. 6?2 
" n 

Sectio~ E. Pecu1iarities of Aireraft NatiQnality 

Besides the subjective and o~jective Fequire
ments demanded for aireraft reqistration, the 1ega1 texte 

in force have pointed out certain basic princip1es wh!ch 
constitute the fundamental structure of reqistràtion and 

, , " 
wh10h are olo •• ly' linked1to airoraft nationality, 

690 

691 

Attachment', lien, contracta and other rights which 
cOndition ~he lega1 lif~ of every object of 
law~ , 

Sueh as the case of the mortgagee. , 
692 " " , Brazilian author da Rocha Guima:raes cçmcl eS that 

., 
,', 

; .. 0 

the registry will be an imperfect form ot 
stating that the owner ,is responsible. Tpis' 
form does not have '1 absolute character sinee the 
owner can prove uo the contrary. da Rocha 
Guimaraes, "0 Registro ,aerona~tico, sen va10r 
e seua efeitos no Direito Brasileiro", 3 RBD~, 

" (1952);, ,p. 69. 
t\;\,~ 

ù 

.t-
"~ 

" 
1 . , 

\\ _ " ___ L _______ .• _.~ ____ • • 



,.' 

" , 

Z 

, 
l' 

" f 
t~, • 

:'1(1 • 

o 

. 
0) 

,1 t.J. • ",~ l,lIC~~~ "";lf, ~( '.~ 
" ,1 ~'. , ~ ( " ---" "':": -'-~:~..-:..':_--...--..:...:.....~-~ , ,. 

-213-

~. In effect, every aireraft must be registered 

and therefore must have a nationa"lity. 693 Even th,ough 

the aireraft i9 regu1ated by 1aw,before it ia reg~st

ered, this is 'the requirement that validatns its 1ega1 . 

life, and consequently attributes to it a nationa1ity. 

In the event that an aire~aft does not have 

a naticnality due to 1ega1 diffieu1ties, it is no~ cori-' 

sidered to be legally an airera ft because i t laeks legal" 

aptitud~,to navigate in the airspaee. 694 

Reglstration then is compulsory, and no air

eraft ean fly witho~t it. 695 An unregistéred aireraft 
dan be,the object of private leqal proceeding8 as Any 

other l~w object, but it will be unlawful for it to 

'fly, and also it w}11 not be possible to mortgage it. 

In sueh a situation it ls not an abject of 1aw regula

ted by Air Law, but rather by Common or Ci vi 1 Law rules.' 

Another indispensable and universally accêpted 

principle ls that aireraft cannot have more thah.one na
tiona1ity.696 The Chicago Convention elearly states 

that no aireraft can be registered in two States at the 

est 

693 

694 

695 

696 

York, "Inte:.r;national Air Law", 3 JALC; (1932), 
p. 433. 

Hamilton, Detecho At§reo, (1960), p. 183. 

Gay de Montella, Derecho Aeronàutico, (1950)," 
p. la 3. 

Cartou, Droit Aerien, (1963), p. 189; Lemoine, 
DroIt A~rien, (1947), p. 163~ Saint Alary, 
oroIt Aerien, (1955), p. 47; Videla Escalada, 
2 Derecho Aeronautico, (1969), P" 77. 
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sarne time,697 eonsequently they oannot have two na
tiona1ities simultaneous1y.698 

1 

Th'e Paris Convention of 1919, in ArU cIe 8 . 
dec1ared that an aireraft could not be entered in more 

than one register. 699 Article 7 of HaVana Convent~~n 
agrees eompletely with Paris to the extent of borr~wing 
the exact wording. 700 

In those cases where an aireraft is regis~ered 
in a foreign country (which consequentlx means that it 

r t 

has a nationa1ity), the result is the cance11ation of the 

former registration and the replacement of that nation
ality by another.~Ol 

, 
One of the bases of the extension of nationa1-

ity to aircraft is the necessity of its identification: 
1 

whenever there is registration of an aireraft in a for
eign country that will mean the legal expression of its 

, 702 
separation 'from the former country. 

697 

698 

699 

700 

'701' 

102 

The Supreme Court of Hong Kong h~s deelared illegal 
the registrait0n of 70 civil aireraft in China 
and in the United States, considering that this 
double registration ia declared unlàwfu1 by 1 

Article 18 of the Chicago Covention. Civil Air 
Transport Incorporated vs Central Air Transport 
Corporation, Int. Law Reports, (1952), p. 86, 
in Matte, Droit Ae);',ien-Aeronautiguè ,(1964) , 
p. 189. 1 

Article 18, Chicago'Convention (1944) ;~~ 

Nemeth, The Nationa1ity of,Aireraft, LL.M. Thèsis, 
MeG!!! university~ (Mont~éa1: 1953), p. 74. 

Warner, "Convention for Air Navigat'ion" 1 3 AL'R, 
(1932), p. 238. 

Hamilton, Dereche A~reo, '(1960) 1 p. 183. 

In this respect sèe Articlé 19, Chicago ConventiQn, 
dealing w1th national law's governing registra ... 
tion. 

• 
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The principle of unlty of registration and 
nationality is reqognized in one way'or another by all 

the Latin American texts, with the exception of Ecuador, 
h th . ' .' r· • id d 70 3 w efe ~s quest~on ~s not cons cre. 

Bolivia's Air Service Decree, in Article 3, 
paragraph 2 states the following: 

703 

704 

"The sole fact of belonging to the 
~ational reqister shall annul any 
previous +egistration in a foreign 
country', and registration in another 
country of aircraft belonging to the 
naiiona1 register shall only be , 
recognized when they leave the 
country to be transferred to persons 
or companies located abroad." 704 

Aeronautical Code, Articles 38 & 39 (Argentina, 
1967); Air Service Decree r Article 3 (Bolivia, 
1930); Air Code, Article l~ (Brazir, 1966); 
Law on Civil Aviation, ATticle î (Colombia, 
193B); Law on Civil Aviatjon, Article 62 (Costa 
Rica, 194,9);, Regulation on Civil Aviation, 
Articles 16 & 21 (Cuba, 1928); Air Navigation 
Decree, Article 8 (Chile, 1931); éivi1-Aviation 

'Law, Article 67 (Dominican Republier 1969), _. 
Law on Civil Aviation, Article 22 (~l Salva
dor, 1955), Civil Aviation Law, ,Articüé 13, 
(Guatemalat 1948); Civil Aviation Law, Arti
cle 18 (Honduras, 1950) i.. Law ori General Means 
of Communications, Article 312 (~exico, 1950);
Civil Aviation Code, Article B (Nicaragua, 
1956); Regulation on. Civil Aviation, Article 
13 (Panama, 1963); Aeronautical Code, Articles 
11 and 17 (Paraguay, 1957); Civil Aeronautics' 
Law, Article 24 (Peru, 1965); Code of Aeronau
tica1 Law, Article 25 (Uruguay, 1942); Civil 
Aviation Law, Article 19 (Venezuela, 1955), • 

Acoording to Nemeth, Article 19 of Chicago must be 
reàd together with Article 18 of Chicago, ana 
in this way those states parties to the Chicago 
Con~ention are bound by it, and must conform with 
the rules of the Conventidn. Thorefore they. 
cannot register an aircraft if the prior re9is
tration of that aircraft has not been cancelled. 
Hence, Bolivia's Air Service Decree is not in 
accordance with Article 18 of Chicago Convention. 
Nemeth, ~~ti~lity of Aircraf!,-_, ri966), p."'j08. 
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~ 

Co1ombia's Law on Civil Aviation, Article 7, 
paragraph 3 provides: 

Il'l'Wa or more simul taneol,ls rcy i s
trations on the same aireraft sl1a11 , 
not be permitted. Il 705 

Chi1e's Air Navigatioh Decree, Article a, 
gives two reas'ons for 109s of nationa1ity by an aireraft: 

'1) ~ailure ta camply with the rules af Article 7,106 and~ 
2) When the it in a fareign ~ount~y.707 

Civil Aviation Law, Article 13, 
. paragraph 

~ , 

, 

" ••• the coexistence of two or 
more registrations for the same 
aircraft is not admissible." 708 

Following a similar position as the one taken 
by Guatemala's Civil Aviation Law, Honduras Civil Avia-

Q 

tion law, Artièle 18 states: 

"No ~ircraft may be validly regis-, 
téred in more than one State". 709 

paraguar'S Aeronautical 
articles regulates 'the subjeot of 
ll,provides: 

Code, through two 

registration. Article • 

i _ ~ 
-'._~-..... -.-

705 "Cobo -'cayon, Dereeho Aêreo, (1966), p. 308. 

706 Article t'regu1ates oWhership of,Chilean aireraft., 
707' . 

Hamilton, Dereeho A~reo, (1960), p. '19~. 
708 J,uarez, Pet"echo Aêreo Guatemal;teco, (1957)', p. 65. 
'.709" '" pino, Derecho Aêreo, (1974), p. 87. , ' • 

, , 



.-. 1 1 jJ;- fl " "~,' , , 

,6 / 

~ -------------~------~~ 
--' -~;~~~~'~.~;:.~. ~'~ ~' : ~_--" __ I_~._. _. _" , '1 1, ' 

/; . 
:t'" 
."'~" 

""! , 
t 

.' , 

,', 
,\~ 4-

:~t;i 
~~ri 

~!' 
h ~!'. 

:~"ir, 
0' 

~'" 4 

o 

~ 

0 ~ 

, 

'. 
. . -217-

"Foreign aircraft may not b~ regis
tered in the National Aireraft Re
gistér without a prïor statement 
to the èffect that its former regis
tration has becn cancolled, an~ 
an aflidavit as ta the ~a~ditions 
bf tit1e i~ the aireraft, issued b~ 

1 the country,,- in whféh such cancella
tion of the registration was made." 

Article l? adds that,if they fail to méet the conditions 
of Article 14, which mentions the requirements of the 
Nationa~ Aircraft Regis~r,.or if they are registered in 
a foreign State they will 10se their;,r'nationali ty. 710' 

Art~cle 25 of Uruguay's Aeronautica1 Code, 
paragraph 1 pro~ides:711 

" \ 

"Foreign aireraft may not be reÇJÛ.s
tered in the National Aircraft Regis
ter, without prior certification 
that the previous registration'has bçen 
candelled." 712 

Article 19 of Venezue1a i s Civil Aviation Law 
i9 a good example of how precise and clear the law can 
be, and it a1so follows,the rule'of Articles 17 and 18 . ., 
of Chioago. 

710 
711 ' 

712 
713-, 

"Aircraft sha11 have the nationa1ity 
of the state in, which they are regis
tered and may not ha~e more than one 
registration." 713 

Tolle, 1 Air La~ in Latin AmerIca, (1960), p. 217. 
According to Nemeth's position the Uru9uay~n ~aw 

would be in accordaoce with Articles 18 and 
19 of Chicago Conven'tion. Supra, p.2l5, 
footnote 704: 

Bauza Araujo, Derecho A~reo, (1955), p. 152. 

Rojas, Instituciones de Derecho Aeronautico, 
, Talleres Garcia, (Caracas: 196~), p. 52. 
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" 

, . . 
o , 

Section F. Atypical Cases of Ai~craft Nationality, 

, There are two problems which will bé discussed" , . . 
which ate special cases in the matt~r o[~aircraft nation-

" 

alitY. These are: 

1) Joint air transport o~érating organizatio~s and pooled 
services.; 'ô, 

2}-Internatlonal operating agencies. 

The problem of, nationàlity when dealing with 
these two cases has been a matter of 1engthy discussion 
in ICAO,714 and of co~cern for doctrine as weIl. 

Article 77 of the Chicago Convention provides 
in its last sentence that thèl. ICAO / 

"Council shall determine in what 
manners the provisions of this 
Convention re1ating to nationality 

'of aireraft sha11 apply to air~ , 
craft operated by international ' J 
operating agencies:" 

Article 77 of Chicago determines that aState 
m~y pârticipate ,in joint, air tr~nspo~t operating or~an
ization. or in pooling, arrangements. A third form per
mitted by the article ls an international operating 

f d b t states. 715 agency orme y wo or more 

714 

115 

See ICAO Doc. LC/SC. Article 71/Working Draft No. ~ 
1 (28/12/64) in lCAO ~c. 8181. LC/156-2. 
(19.68) t p. 36. 

Richardson, "Nationality and J~egistration of Air .. 
craft operated by International 'Operating 
Agencies", ed. McWhinney-Bradley, The Freedom 
of the Air, Sijthoff, (Leiden: 1968) ,p. 2!0l. 
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Studies on the subject of nationality and reg-
- istratlon of aircraft operated by such agencies began '. 
'in ICAO as ea~ly as 1948 and discussions and meetings} 
were conducted in bodies of ICAO such as the Caunc!l, 
the Air Transport Cornmittee and also a panel of experts 1 

appointed by the Council. 716 

In December, 1964 the CounciT referred the 
'\ 1-

'subject to the Legal Coromi ttee, which in 1967 submi tted 

J a repQrt. 7l7 That sarne year the Couneil adopted a Reso
lution and the procedures with regards tO'specifie plans 
f "t ' t' 1 ' ti 718 or ]01n or 1nterna 10na reg1stra on. 

In the Resolution it was agreed that without 
any amendment to the Chicago: Convention, the Council had 
the' power, by a determination under Article 77, to make 
the Convention appliea~le to Ujoint reçis~ered" or "in
ternationa11y registered"'aircraft, with a bi~din9 effect 
on aIl ICAO member states. 7l9 

, . 

The Resolution defines, in its Appendix 1, 

Joint Registration, as the system according ta which the 
" 720 States constituting an international operating agency, 

wQ.uld establish a regiS!,ter 'other than the national regis
t.r by th., _9_ncy. 

716 

717 

718 

719 

720 

ICAO, Doc. 8722. C/976 (20/2/68), p. 1. 

ICAO, Doch 8704, LC/lS5, Annéx ç:. 

. , 

ICAO Doc. 8743-C;978. Action of the Couneil, 62nd 
Session, Attachment E (1968), p. 48. 

Bin Cheng, "Nationality and Registration ofAircraft 
.Operated by International Operating Agencies", 
5~rd Conference, ILA 'Report', (Buenos Aires: 
1968), p. 151.' .' 

International opcrating agénçics aro- ,thosc intcr
governrnental ag~ncies desi~ned for the Opera7, 
tion of international çommercial air services. 
The archetype would be àn agency' ~stablished 
by ICAO itself. ' 

t 
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, ' 

Internat.tonal regt'stration' réfers td those 
, . , 

cases where the aircra'~t which ,sJ:1all be operated by a~ 
intérnational~operating agency would ,not b~, regisfér~d 
on a natioFlal ba'sis but with an international orgahiza-

, l , 

tiop,having. legal pe~sonality,.whether o~ not such in-
ternatio~l organization is composed of the sarne States 

or have ~onstituted the Internati~nal àperàting A~encY. . 
Aircraft participating in jo~nt operating or-

~ " ."\, 

ganizations or ,in pooling arran~ements do not have any 
troUble and the preçedents for re~istration a~e numer~ 

721 D' • 

ous. Also, no problém ari'ses in" the case of nation-
ally registered aireraft operated by an international 

, , '. Ù 

, , 
Thé effects~'of joint and internatibnal regis

tration appear to be identical, aireraft of the interna~ 
, . 1 

tionsl operating agency have both a "common mark" 1 a~d 

the nationalit~ 0f·eaCh of the S,:tates consti~uting th~ 
international ope ating agency.With' respect to app~ica
tion of Articles ,5. and 26 of Chicago convent'io~, the . 
State which ~aintains the joint register o~ the relevant 

part of th,e joint register pertacining to a particular 
+ 

aircraft ahall ,be 'considered to be the State in which 
th~ aireraft 'ls registered.7~~ 

721 

722 

a) Scandinavian Airl·inés System (SAS). ConsortiUm 
Agreement (e/2/.~1); h) Air Afrique. Trait~
relatif aux tran~ports a6riens en Afriq'ue 
Yao'undê, Camer.oui1~' (19/3/61), ,signed by' eleven 
states. Fitzgerald, ."Nationali ty, and reqis
tratlon,of Aireraft operated,bj International 
Operating Ageneies and Ar'ticle .77 of Chicago 
Convention" 1 5 CYIL,' (1967), p. 19~. . 

This state wi'll, 'be that whioh will be issuing the 
cér'tificatè of registrati'oni ai~orthiness 

~. certificate or -11aenses of erew • .. , 

,> ' 
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The ICAO's Couneil Resolution has generated lengthy dis

cussion and mu ch critieism. Professor Bin Cheng con

eludes that the Rosolution means a de facto amendment o~ 

the Chic<l\jo Convention, witll qllesti()n,ll>ll~ [entures and 

unrcsolved problclIIs. 723 ~ 

In Latin America, Law 17~743 of 1968,724 of 

Argentina has been the innovator in this matter. It 

allows a provisory registration in the National Aireraft 
J' • 

Register and also an Argentinian Registration for those 

aireraft whose owners are a Public International Organi

zation. However, there are certain conditions: a) Argen

tina must be a member of the Organization, and b) those 

airera ft must be designated for the sole use of State, 

provincial or municipal organlzatiens. These aircraft 

shall be eonsidered te b€ public aircraft for whenever a 

classification of the aircraft i~ needed. 725 

1+-
Section G. Nationality and Registration Marks 

The externai efficacy of the identification of 

t'he airera ft is obtained through marks that attest to the 

formaI registration of the aireraft in the Aeronautical 

Nation~l Register of a state, and consequently its nation

ality. These external marks are ea11ed nationality and 

registration marks,726 sinee they prove the i6dividuali

zation of the airçraft.7~1 

723 <\. 

Cheng, "N~tionality and Registration of Aireraft", 
53. lU Report, (1968-" p. 153. 

724 
Ley 17.743 (14th M~y, 1968). 

725 
Mapelli, Leyes/de Aviacion Civil, (1970),·p. 64. 

\ ,/ 

726 
Registrat~n marks are to aireraft whùt a name is to 

a sflip. .. 
• 

Dereeho Aeronautieo, tl969), p. 144. 

'~ . 
• 
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Aircraft, have the obligation to carry those 

registration and nationality marks, a rule considered . , ~ / 

as early as the Paris Conventi9l'10f 1919. 728 Article 

10 provided the following: / 

"AlI aircraft engaged in interna· 
tional 94vigatio~ shall bear their, 
nationality and registration 

".1/ - " ma~s. .. , 

-- -, 
~ - • r'. _ .,' 

as well as the, nal1t~ and residence of t,he owner in accoJ:td-

ance with Annex A. Annex A, entitled "The markin~ of 

aireraft", desetibed the signaIs ealled nationality and 

registration marks to be borne by civil aircraft (paint

ed) in order to facilitate 729 their identification during 

the flight. 

These marks are formed by two groups of letters; 

the first denoting nationality and the second identifying 

them. 730 

728 

-, 

729 

730 

If 

Pinto Pessoa, "Das maroas de Nacionalidade e matri
cula das aeronaves en geral", 13 RBDA" (1963), 
p. 58. 

Foglia-Mercado, Derecho Aeronautieo, (1968), p. 99; 
Videla,Escalada, 1 Derecho Aeronautico, (1969); 
p. 9L ' r", 

Latin American countriés had "the fOlioWin~ N~tion
ality and Registration marks in Annex A of 
Paris Convention: Nicaragua, A & N (hereinafter 
the first létter corresponds' to the nationality 
mark and the second to Registration mark); 
Chile, B & Ci ,Boliv~a, C & Bi Cuba, C & Ci 
Uruguay, C & Ui Ee~ador, E & E; Costa Rica, 

, 

~ 

" 
: 

~' 
{' 

1 
i 

, ,. 

K & Ci Guatemala L & 'G1 Peru 0 & Pi Brazi'l, 
P & B; Argentina, R ~ Ai Panama, S & P; 80n
du~as, X & H; El Salvador, Y & S. Zollman, 
Law of the Air, (1 9 27) , "p. 147. 

" 

,- , 
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Art~cle 9 of Havana Convention731 ha~ a simi
lar wording to that adopted by Paris on the matter of 

" registration. 
mark had to be 

ing states. 732 

As Havana had no Annexes, the distinctive 
mutual1y agreed upon by several contract-

Henry-Couannie; maintained that these marks 
should be visible and stable. Stability implies attach
ment in such a way that they cannot be changed during . . 
th~ flight. The visibility of the Charactrs implies 
easy recognition from a ~istance, even fr m the surface 

733 ' 
of the earth. One reason for accepting Henry-Couan-
nier~s vi,w i5 that states can definitely have much bet

ter control over the aiispaee and any activity of air
cratt flying over i ts ter;i tory. 734 -

Article 20 of the Chicago Convention, under 

the title "Oisplay of Marks", indicates that: 

;Every aireraft engàged in interna
tional air navigation sh~11 bear 
its appropii~ nationa1ity and 
kegistration marks." 

The ,S'tc\J1dards and recommended pra~tioes wi th 

respect to ~ircraft nationality and Registration -Mar,ks 

731 

732 

733 

734 

Lbustau Ferran, La Aeronave, (1958), p. 109. 

Wa~ner, "Convention for Air Navigation", 3 [\LR, 
(1932), p. 245. 

Henry-Couannier, Derecho Aêreo, (1929), p: 159. 

Videla Escalada, 2 Derecho, ~eronautiço, (l~69), 
p. 91... ~ ~ 

, ' 

• 
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are deal~with in Annex 7 to the Chicago convention. 735 

rumex 7736 p;ovides that the "Nationality or 
~ 

common mark and reg'istration mark appearing on the 
aireraft shall consist of a group of characters". 737 

The nationality mark shall precede the registration mark. 
Nationality marks are selected from- symbols allocat~d to 
the State of Registry by the International Teleeonunun,i-\ 
cation UnioI\! 7 3 B 

Latin Arneriean texts a1so estab1ish the compul
sory character of nationality and registration marks for 

735 

736 

737 

738 

Standards for Aireraft Nationality and Registration 
Marks were adopted by the Counci1 in 19·49 pur
suant 'to the provis1ons of Article 37 f) of the 
Chicago Convention. Wijesinha, Legal Status of 
Annexes, (1960), p. 143. 

Annex 7 indicates the location, easurernents and 
type of characters for n~tionality and regis
tration marks. Haguenau-Esperon, 2 orianisa
tion de l'~viation civile internationa e, 
(1§72), p. lOs. 

AnneJC 7, 2.1. 

Annex 7, 2.2 ~ 2.3. The following are the present 
Aircraet NationAlity Marks of Latin American~ 
States: Argentina, LQ & LV; Bolivia, CP; Bra
zil, PP & ~~; Chile, CCI Colombia HKi Costa 
Rica, TI; Cuba, CUi Dominican ReF~blie, HI; . 
Ecuador, HC;' El Salvador" YS; Guatemala, TG; 
Honduras, HR1 ~exieo, XA, XB', xé; Nicaragua, 
AN; Panama, HP; Paraguay, ZP; Peru, OB; Uru
guay CX; Venezuelà" YV. 

.. 

" 

• 
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aircraft~739 with t~e solë exception of Costa Rica's . 
law on Civil ~viation, whe~e there i~ no rcference· ~o ' 
this matter. 

Article 2'1 of Chile ·'r~~ N.~Vig .. a,t, ion, ' Dec~ee, 
reads as follows: _ 

739 

740 

"-
o • 

"pr 'va te aircraft sha1l carry nùlrkihgs. 
lnted on the outside and in visible 

forro, according ta the regulations 
showing nationality, registration, as 
weIl as the name and address of the 
owner in arder ta permit ea~y identi-
fication." 740 . 

l\eronautical Code~ Article 40 (Argentina,1967); 
Air Service Decree, Article 3 (Bolivia, 1930); 
Air Code, Article 13 (Brazil, 1966); Law on 
Civil Aviation, Article'à (Colornbia, 1938): 
Regulation on Civil Aviation, Article 19 
(Cuba, 1928); Air Navigation Decree, Article 
21 (Chile, 1931); Civil Aviation Law, Articles 
70-73 (Dominican Republic, 1969); Law of Air 
Traffic, Article 12 (Ecuador, 1960); Sook Four, 
Law of General Means of Communications, 
Article 315 (Mexico, 1950); Civil Aviation 
Code, Article Il (Nicaragua, î956); Regulation 
on Civil Aviation, Article 16 '(Panama, 1963); 
Aeronautieal Code, Article lB (Paraguay, 1957); 
Law on Civil Aviation, ARticle 27 (El Salva
do;, 1955), Civil Aviation Law, Articles 23-
24 (Guatemala, 1948}i Civil Aviation Law, Art
icle 14 (Honduras, 1950); Civil Aeronautics, 
Law, Article 28, (Peru, 1965); Code of Aeronau
tica1 Law, Article '27 (uruguay, 1942); civil 
Aviation Law, Article 21 (Venezuela, 1955). 

Ar~iOle 5, paragraph 2 of the Air Navigation Decree, 
adds.that in the Reqister shall be enbered the 
seriaI number and the distinctive markings. 
Hamilton, Derecho Aêreo, (1960), p. 204.' , 

i 

. . 

'. 
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t 

, \ . 
Article 8 of Colombia1s La~ on C~vil 

states that: 
AViàtiOn) 

.• -

"AlI aireraft rCÇfi,stcred ili çololltbi~, 
shall bear as nationa1ity marks BucK
symbols as establishéd by the gove~n-
ment.

v

" 741 ' 

~ . " 
, Article 23, Civil Aviation Law ,of Guatemala, 

ia very specifie and detailed, providing the following: , . , 

"The registration mark of national 
,aireraft will eonsist of the letter 
"T" assigned~to Guatemala, ae mark 
of natiqnality, and a capital "G" 
as eountermark, both in capital let
ter, followed by a group of three 
capital letters of the "alphabet, at 
least one of which s'hould be a 
vowel. " 742 

1 
6 '. 

panama's Regulation on Civil Aviàton, Article 
16, under the title of "Nationality and 'Registration 
Marks" provides: 

.. 

741 

742 

"The nationality marks for Panam
"anian Civil Airerait 'shall be the 
letters "HP"; the registration mark 
shal! eo~sist of a group of numbers 
added t:9.-.,this nationality mark 1 as 
determined by the General Bureau 
of Civil Aeromlutics JI. 

J) 

This subject ie requlated in Colombia by its, Manua1 
of Regul~tions, No. 37. Cobo Ca,yon, Derecho 

'Aêreo, (1966), p. 294. 
, ""', 

Juare2'l, Derecho Aê,reo Guatemalteco,' (1957), p. 79. 

.' 

" 
~' 

i 

J{ 

, 

.~=::!t __ • 
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.1 
U~uguay·s Code of Aeronautical Law, in its 

Article 27, Chapter V mentions that the purpose for 
public or private aireraft to carry distinctive markings 
is to permit identification in flight. 743 

An interesting position is taken by the text,s 
< , 

of the Dominican Republic, Honduras, El Salvador and 
Mexioo: in addition to the establishment of nationality 
and registration marks, the'texts rule that ~ublic trans
port aircraft must carry the respeètive national,èolours. 744 

, 

Article 30 of El Salvador's law on Civil Avia
tion, under the.'title'nuse of National insignia" pro
vides: 

"Sa l vadorean commercial aireraft must 
ShDW the national insignia in the reg
u1ation form." 745 

c:. 
... 

Section H. The loss of Nationality 

There are certain situations which result in 
the loss of nationality for the aircraft. These situa~ 
tions shall be now ana1yzed: 
1) Th.material destruotion ot an airerait alter an Ae· 

, 1" ' 

oident. With the total destruction naturally the legal 
life of the aireraft ends, and with it the aircraft loses 

743 

744 

745 

. 
Tolle, "Direito Aeronautico no uruguay", 3 Boletin 

ITA, (1960), p. 15. 

Law on Civil Aviation" 'Article 30 (El Salvador 1 

1955)i Civil Aviation Law, Article 73 (Dornini
can Republie, 1969);oCivil Aviation ~aw, Arti
cle 20 (Honduras ,',1950); Book Four, Law of 
General Means of Communications, Article 315, 
paragraph 4 (Mexico, 1950). 

Si!'lil~WO~ding is used by the ·laws of Hondur'as,' 
, xico and Dominican Republic. supr~, ,footnote 

, 7 4.' ' 

- -- -~~- --_ .... -- ~ ...... - ......... _-.......... •• • .L.1 !t>. 
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its natiorta1ity.746 In, the sarne" context are aircraft 

pres'umed lost or deemed useless. 

1he aireraft presumed lost must eomply with 

certain lega1 requirements, after whlch, it loses i~s 

nationality, if'not found. Th~ use1ess aircraft, if 
unab1e to perform air navigation, is in the sa~sit
uation. 

l ,C , 

Both Latin' American legislation and doctrine747 

have studied and regulated this cause for loss of na
tionality. The Latin American states which have deal·t 

wi th the material de,struction of aircraft are: Argentina, 
, , 

Bolivia,'Brazil, Colombia, Dominican Republie, El Sal
vador, Honduras, Nicaragua~ Mexico, Panama, Péru and 
venezuela. 748 

746 

747 

748 

Most statutes, however, declare that only from the 
time of notification of destruction ls nation
a1i~y' lost. Neméth, Nationafity of Aifcraft, 
(1953), p. 70. 

Videla Escalada, 2 Derecho Aeronautico, (1969), 
'p. 99; Loustau Ferran, La Aeronave , (1958), 

p. 177. . 

Aeronautical Co~e, Article 45, No 5 (Argentina, 
1967)1 Air Code, Article 17, No 4 (Brazil, 
1966); ,Law on Civil.Aviation, Articles 9, No 
2 and Il (Colombia, 1938); Civil Aviation Law, 
Artiples 71 b) and 251 (Oominican Republic, 
1969); Law on Civil Aviation, Articles 28 and 
46 (El Salvador, 1955); Civil Aviaton'Law, 
Article ,17 bl (Honduras, 1950); Civil Avia
tion Code, ,Articles 12 c) and 23 e) (Nicara
gqay, 1956); Regulation on Civil Aviation,t 
Article 14 c) (Panama, 1963); Book Four, Law 
of General Means of Communications, Article 
373 c) (Mexico, 1?50); Civil Aoronautic!? Law, 
Article 36 (peru, '1965) ~ Ci,Yil Aviation' Law, 
Article 60 (Venezuela, 1955). 

" 
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Article 28 of 'El Salvador's Law on Civil Avia- < 
~ , 

tian states that there"is a cancè1lation of registration 

and subséquent lo~s of nationality, 

'-' 
provides: 

U ••• when thè airc~af~ hai beeh eom
pletely destroyed or presumed lost 
in conformity with the 1aw". 

, 
Article 60 of Venezuela's Civ~l Aviation Law .. 

IIAn aireraft shall be considered lost 
wh en its destruction i5 prQved, when 
it ià dec1ared unserviceable by the 
aviation authority, as the consequence 
of a disaster, or wh~n three months 
have passed sinee the date.on which 
the last news was receivéd from it. Il 

, . 

The laws ofdEl Salvador, Domihican Republic, 
Honduras, Nicarag~a and Venezuela mention and describe 
the case of rnaterial destruction and 108s of an aircraft 
as a cause of 10sing its nationality, while the other 
laws refer ta the case as one of cancellation of regis
tration, which resul ts 'in tlhe loss of nationali ty. 

Article 373, Book Four of Mexico's Law of 

Genera'l Means of Communications states that the regis'" 
tration of an aireraft may he cancelled Il .' •• when the 
,ai'rcr-aft is destroyed or' los~". 749 

, Brazil's Air Code in its Articl~_ 17, NO 4 pro
vides that the aircraft will be considered lost if not 

• A 

found in the term of 180 d~ys, from the last time seen 

749 Linares, Registra Aeronautico, (1956),·p. 139. 

.' 
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or heard of officially, and when the impossibility of 
its recuperation has been verifie~750 ~ . 

If the aireraft i5 later on found , its re
gistration must be reva1idated. Also the presumption'of 

the aireraft's loss admits proo~ to the contrary. 

'The 106s of an'aireraft, as we have seen, is 
75'1 discussed in the majority of Latin American 1aws, 

with the exception of the texts of Bolivia, Colombia, " 

Costa Rica, Chile,. Ecu~dor, Guatemala and uruguay. 

Article 27 of Cubais Regulation on Civil Avia

tion states: 

"In the case of 10ss, destruction, 
Or disuse of an aireraft its owner, 
shall notify the Ministry of Nation
al Defense within the shortest pos
sible time, so that it rnay be takcn .. . ' 'off the respeet1ve registecs." 

Pan'ama 1 S Regulation on Ci vil AViatlon, Article 

14 c), states that there sha1l be a eancellation of reg

istration, 

750 

751 

Valle, Codigo Brasi1eiro do Ar, (1967), p. 41. 
. . 

Aeronauticaï Codet Article 46 (Argentina, 1967), 
Air Code, Article 17, NQ 4 (Srazil,1966); 
Regulation on Civil AViàtion, Article 27 (Cuba, 
1928), Civil Aviation Law, Article 243 (Domini
can Republie, 1969); Law on Civil.Aviation, 

. Article 46 (El Salvador, 1955); Civil Aviation 
Law, Article 151 (Honduras, 1950);' Book Four, 
Law 0 f General Means o'f 'Communications, ,Arti
cle 360 (Mexico, ,,1950); Civil Aviaton Cqde, 
Article 146. (Nicaragua, 1956); Regulation 6n 
Civil Av~ation, Article 14 (Panama, I963)J 
Aeronautical' Code, Article 10 (Paraguay, 1957); 
Civil Aeronautics Law, Article 36 (Peru, 1965);' 

.' "Civil Aviation Law, Article 60 (Venè'Zuela, 
1955)., 

• 1 

... 
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/. ) .. 
• ," • ~ 1 ~ 

" , , " . , " ••• when the' aireraft has been 
totally destroyed or presumed lost 
in accordance with the law, and 
whcn in C\lSCS of disi.lppcûrûn(!(~ 
wi thout jU,stific<.ltioll 90 dùys h.we 
elupscd from the date of the l <l'St 
notice thereof." 752 " 

2) Reqistration in 'a foreign country: The idea of unit y 

between registration and nationality determines that an 
c 

aireraft's registration in a foreign country, voids its 

former ~ationa1ity. 

, Article lB of Chieago's Convention dea1s with , 
th!. matter. It states that, 

"An aireraft cannot be validly 
regi~tered i~ more than one 
State ... ft • 0 

The idea is explicitly recognized in the texte 
of Argentina, Bolivia l Chile, COlombia, Costa Rica, Cuba, 
Inninican Republie, El Salvador, Honduras, Nicaragua, Pana
ama~. Paraguay and uruguay.753 In the laws of Drazi1, . 
752 

753 

'l'he "90 days'" l;'ule ia a1ao followed by the laws 
of Honduras, Mexico, Nicaraguay and Dominican 
Republi6. Supra, Footnote 751. 

, " 

. Aeronàuti~a1 Code, Àrticle 39 (Ar~entina, 1967); 
Aii:" ,Service Decree, 11.rticl~ 3 (Bali via, 1930) 1 
Air Navigation,Decree, Article S (Chile, 1931)~ 
Regu1atiÇ>n on , Civil Aviat.ion, Arti-e-le..13 ,(Pan
ama, 1963); Aeronautica1 Code, Articlé 17 (Par
aguay; 1957); Law: On Civil'Aviatiqn, Article 9 
(Co10mbia, 1938); Law on Civil Aviation, Artf
cle 62 (Costa Ric&~ 1949); Regulation On Civil 
Aviation, Article '21 (Cuba, 1928); Civil, Avia
,tion Law', Articte 71 (Dominican ~epublic, 
1969); Law on Civil Aviation, Article 2B (El 
Saivador, 1955); Civil Ayiation Law; Article 
l7 (Honduras, 1950); Civil Av;ation Code, 
ArtiCle 12 (Nicaragua, 1956); Code df Aero-' 
nautical Law"A~ticle ~9 (Uruguay, 1942). 

", 

---' ~ ... j.. -
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Guatemala and Mexico it can aiso be found through inter
pretation. 754 This rule is not included in the l~ws 
of Ecuador, Peru and Vene?uelû. This 15 a critieal omi

~ ssion becausc the treaty obligation is not fulfilled. . " 

Article 21, paragraph 1 df Cuba's Regulation .. 
on Civil Aviàtion states: 

• 
"An aireraft which is registered' 
in a foreign country may n~ he 
registered in the Republie of'Cuba 
unti1 it is duly proven that the 
former registration has been can
celled." 

Article 8 of Chile's Air NavlgatiGn Deeree: 55 

also mentions this argument, stating: 

'An aircraft regi~tercd in Chilo 
shall la se its Chilean nationality 
when the owner or owners register 
it'in a foreign country." 756 

The Panamanian,Regulation on Civil Aviation, ... 
through i ts Article 13, approaches this matt'er, wi th' a 
prohibition: 

754 

755 

756 

Air Code, Articles 13-14 (Brazil, 1968), Civil 
Aviation Law, Article 13 (Guate~ala, 1948); 
Boek Four, Law of General Heans of Communiea",: 
tians; Article 312 (Mexico, 1950~. 

. Paraguay's Aeronautical Code-has the sarne approaeh as 
Chile. Tolle, Air Law ~n Latin America, (1960), • 
p. 217. 

Hamilton, Derecho Aêreo, (1960), p. 194. 

Q • 

• • , 

~--~-_ ... 
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"No aircraft which has been regis
tered in the Republic may do so in 
another country, as long aS it has 
not canee lIed its panamanian Regis· 
tration".. ' 

''\l ' 

GUat~mala~assumes a similar,position to thoS~t 
117 

mentioned above, however the position 1'8 only ascertained. 

in the legal interpre~ation of.'its Çivil À~iation Law~ , 

Article 13,' paragraph 1 states: " 

" . 
J'The nationality of an aireraft ahall 
be that of the·las~.~ounbry in which 
i t has· been regis tE!.t.'e~:". ' 

~. . 
, . . : 1 

Paragraph 2 refers to t~e prohib~t~on of dual régistra-

tion, and 'paragraph 3 all,ows an ail;-craft r~gistereÇl in a 
- ~ . . 

foreign country to reglster in 'GuatelJlala,·· subject' to can-

eellation of the pre'v~ou~ regls:tration. 75~ '. " 
• • 4 ", •• ,If . 

Sorne Latin Ameriean legislat.ion ru;;; goné eV,en , .. 
further, in' arder to avoid dual regi,s.~~at.fon of airc.ra,ft. 

They have suceesfu11y demanded as a'previous'requirement 
~ , 

for registration, ~videpce that the former 'reqistr~tion 
. , 

has been cancelled in the foreign country. . , 
The laws of Guatemala, Honduras', Mexioo, 'Nic'" ," 

P d U t i th "" li ,758' B il aragua, anama an ruguay con a n ~s ru ng. raz, , 

757 

758 

Martinez-Sobra1, Derecho, Aeronautico, (1968), p. 32 •.. 
, \, . 

Civil Aviation Law, Article 13 (Guatemala, 19'48); 
Civil Aviation Law, Artiele!la (Honduras,.1950); 
Book Four, Law' of General Meane af Communiea-, 
tians, Article 312 (14Jexico, 19$0); Civil·Avia-

'tian Code, Article 10 (Nicaraqua,.1956); 'RegU- " 
latiOn on Civil AViation, Ar'ttcle 11' (Pana~, 
1963) i. Code ,Of Aerona'ut~cal Law', Article 25 . 

- (Uruguay, 1?42): 
1 

/ 
.. 

;. , 

.. 

.. 
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, , 
Argentin~, Cuba and Peru ar,e èven more strict, since they 

, () 

dernand tha't the regi~tration in thl3ir countries 1 will 

mean the immediate qancellation of the ,former' registra-
" 

t';on. 759 ' J ' 

Article 18' of Honduras Civil Aviation Law, 

parafr'aph 2,,' provides : 

, ;. • 
"An aireraft registered in anotner 

: 

- State may 'aéquire Honduran marking,a 
of nationality and registration, ' 
when the previou~ former registra
tion is cance1led." 760 

Articlé 24 ot Peru's Civil Aeronautics Law 

states that· the registration of an aircra'ft in the Ai'r-
• \ .. ,,(J ,! 

·craft Pub~ic Registr:y means 'the automatic cancèllation 

of ~ver':l fdrrner :r:~gistration. 

3) Fai1ure te comply,with 1ega1 requiremênts: Aircraft 

aiso 105e their nationality, if once registered in The 

. O'Nati~n,\l Regis~er>;i.t fails to comply wi~h" the conditions 

required. These requiternent~ are mainly. 'Clomanded of 
• t} • ' :. , 

,', 

physica1 or'lega1 persons in O1:"ùer for them to be owners 
, J 

of national aircraft.6r for them té b~ able to register 
.aix:araft in. the Nat-t-onai" R09i8ter.'71?~ 'l'his el.au.'; i. 

759 

760 

1 .. ~ ~ 

Aeronautioal C.ode, Article, 36 (Argentina,' 1967) ; 
Air Code, Articie 13 (Btazil, 1966); Regulation 
on Civil Avi'atien, Article 21 (Cùba, 1928)'; , 
Civil Aeron~utics,Law, A~ticle 24 (Peru, 1965). 

t - f .. " ,t 

, " 
Bina, Derecho A~reo, (1974), p. 97 • 

'" " 761' . " 
Loustau Ferran; La Aeronavel (1958}, p.'l:07';.t.ena 
·'Pa~1 Def~'c9p Aeronautieo( (196Q),'p. 144. 
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found in the texts of Argentina, Chile., El Salvador, 

Nicaragua, panama, Peru and uruquay.762 

Article 26 of Uruguay's Code of Acronautieûl 

Law req~ires the following conditions for ownership~ 

a) 'Aireraft must belong to persons domiciled in fue 

RepuPlio and th~t su~h persons own more th an one'half'of 
. , 

the value of the aireraft; or, 

b) Aireraft must belong to a Corporation with headquar-
" .' " 

',ters in the Republie, the majority of whose :ihembers re-,. . 
pres~nt more than one-half -of· the valué of the aircraft~ 

or, 
. . . , 

e) ,A.ireraft -must belong to partnerslÙps ot corporations 
" domiciled in the country;' whose' director and atf l,e~st one 

over one-half of its adn'linistrators are domiciled on , 
national terr . .i: tory. q 

762 

1. ,,'" 

, , ' l' ". 763 
Art~e e 19 states thùt, 

Q 

, • " C3i , • • 

"Aireiâft regi~tered in the Republie 
shall '10,5e 'their na'tiÇll\ali ty when 
they fai1 to .fulfill th'é require-

,ments estabJ.~shed. ". 764 • 

, 
Aeronautical code'- Article; '46 (Argentina, 1967) J 

Air .Navigation Oeer'eei, Article' a (Çh'ile 1 1931); 
Law on Civil Aviat:LtoI)', /AJ;tidle 28 ,(El Salvador, 
1955) i Ci vj.l AVliation .cocle, ,~rticte' 12 .(Nicar
agua, 195()}; Regul/àt,l-9n op Civil AViation, 
Article 14' (Panp.IJl~, "1963:) ~ Civil AeronauticB . 
Law, Article 29 1!:No 2/ (reru, 196$)~, Goêjie of Aero
nautical Law l 'Ar,ti,c1.'~s 29 and 19' turu9uay, 
19,42-1 • . l ,: 1 

." 

.'763"* 
Tolle, "Pireito Aèrona~ticq no Uruguay" 1 ."i aoletin 

, l'rA, - (:196P), po; 1,1! ~ 1 14. . 
, 1 ) /, 

764 ' .', !,. / ' " " " 

,The requitements:',af~ ~~~t;'l?,lishcd by' Article 26" 
sup~a" " P: ,2~,~/<' :~(),ti7t~ 76~,~ , 

,1 • 1 1 1 / ~' ",' 1 t: »~1 \. ~ .. 

" t ~ '/ 1 

l, 1 f ,/ l '.1 1,1 " 
/ • l./t ,{ / ' /. 1 

, , ' ,. (, / ' ,1 

"1. ',{' "'I;'! 
1 ~ 1 • ,'. 1 J : / J , l' 1 

, l, '\', l ',)f 1 
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, This requir~ment ia in ef'fect in Argentina at 
the gov.$rnment's j.ni.tiative. 765 NiÏ.~êlrëlgua's Civil Avia

tion Code, in.its A~ticle 12b), provides that the regi6~. 
" • ,of 

tration of an al.rcra:ft shal1 b,e cancell.ed, " .•• when' the 

owner n9 longer posse~ses the neceSsary requirements to 
be the owner of the aircr.\ift". 

,1 

4) a) Transfer of an aireraft to a foreigner, in'tijose 
• 1 .. ( \ ' 1 

countries where a nati~naJ-ity r~quir~~~nt ~ust Ib~ roe·t ; 
before registration; b) transfer lof an êl:ircraf.t ta a n'on-

-- . " domici1ed foreigner, in those countries, w~ere qn+y the 
, l ," \: " .... 

domicile of the owner is require~.1 A prèvious ~dminji.~-·' ,\ 
~ .' 

trative Aet, that of the "cancel1ation of registlrati,Qo'i.., 
, , 

.' . , ... 

will cause the aireraft in both cases to 1(ge i ts :' , ,,",. 
t · l' t 766 / , .. 1 na 1. ona 1. y. __ , ' !., l' \ 

\ ;;. \ ~ 

If the owneI: o~ ; / " 5) Change of domicile or nationality. 

an aircraft changes domiqile,.or even nationalitYt 
will mean accordin9't~ sorne 1egis1ations that the 
craft loses its nationa1ity.767 

1 \ ' 

that ",' 

air-.'> 
./ 

'. 

') 

Î 
f 1 .. 

(, , f 

765 tena la~, D~reoho· Aeronautico, {1969), p. 144. 

766 Videl~ Èscalada/'2 Oerécho Aeronautico, (1969), . 

1 . p.: 98J Saint-Al~ry, Droit Ae~ien" (l955~, . . 
, ' : p. 49. . " , ' 

.1 ~ ." f 

767 ~ '-. 
/ Loustau FerFan~' La Aeronave, (1958), p~ lOB; 

Hamilton, Derech,q A~reo, (1960), p. 194-195".: 
, .... ,t , 

, 1 , ' . , 

1 • 1 
, 1 

'u , 
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" , 

AIRCRAFT CLASSIFICATION 

. " 

There are three important ways rif clB;ssi,fyirtq 
aircraft: 768 

a} Technical an4 ae~onautical; 
bl Functiona11 
c) 'Legal. '" 

We sha1l proceed to ana1yze these c1assifida-
tions. \. 

Section A. Technical and,Aeronautical Classif~cation 

This classificatian categorizes the airera ft by 
such elements as i~s 'aerodynamic lift, its flight charac
teristics, propeller characteristics, control Of the air
eraft, etc. 
1) Annex 7 to Chicago Convention769 makes a distinction 
betwe'en non-power driv~n and power-driven aircraft. Both 
o~ them Qan b~ found in. the heavier than air and lighter 
0, 1-

than ail' at.rcr.ft. 770 ' 'l'he cla' •• ~fieation is ba.~IC! upon 

168 . 'Loustau Ferran, La Aeronave, (1958), p. 29. 

769 . Annex ,7, Airerait Nationali ty and Registration Marks, 
, (1969). p. 8. ,.' , 

Heavier than air aireraft derive their lift from 
. aèrodynamic forces, whi1e l!ghter tha'n air are 

supported mainly by their buoyancy in the air. 

~ " " . 

• , , 

, , 

" , 

,1 

, . 
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the origin of the' aircrafts powe'r to fly. Latin .Am~rican 
leg~slation nowad~s does not follow this classifi'cation, 
but Dominican Republic's forme~·law on Civil Air Nav~
gation,771 in its Article 14 containcd the sam~ chart of 

Aircraft Classifio~tion as ~hat given by Annex~1. 
2) The control of the aircraft gives rise to anotfier , 
classification - that bet~~en manned ai'rcraft anà pilot-
1ess aireraft. Article 8 of the Chicago Convention refers' 
to pilotless aireraft, ruling that no aircraft eap~ble 

" , 
of being. flown without a-pilot, shall be flown without a 
pi~ot over the te~ritory of a contracting state without . 
special .authorization by that State, and in acéordance 
with the ·terms of such authorization. 772 

0 \ 1 

JJ Fligli:è'"'Characteristics permi ts a distinction te be' mqde 
be~ween.aeroPla~es,· rotorcraf~s and ornithopter~.773 
4) For thë' propeller a distinction is made betw~en piston 
and turbO. prop ioJered airèraft.· .,", ' 

5) The aircraft performance ~allows th~ di~ferentiatipn 
between subsonic and supersonic aireraft. 

Law has 'tried" to avoid the- teehnical-aeronauti-. . 
cal cl,assifieations, '&inoe they appear and disappear 
vêry~rapidly, beinq"8epen4ent matnly updn aeronautical 

711 

772 

773 

• 
Law 1915, Article 14 (Domà.nia~p Republié, 1949). 

Article 8 of ~ièa90"Convent:Lo~' ia similar ta the' 
Second paragrapn of Article,15 of the Paris 
Convention. '2 proceedinjS lnternational Civil 
Aviation Conference (194 ), p. 1382. 
• - .~ • ~·"'~l ~ 

, -
Aeroplane: a power -driven, heavier th an air aireraft, 

deriving its rift in flight chiefly from aero
dynamic reactions on surfac~s which remain 

"fixed under given conditions of flight. Rotor
e~aft: one supported in flight b~the reactions 
of the ,air on OJ11? or more rotors. Orni thopter: 
supported' in' flight chiefly by the reactions of 
the' air on planes to ~hich a flapping motion 
ls ,impo,ted. 

" 
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d~veloprnent and manufacturinq. The "cl~ssifications 
have legal weight, only' in rnatters proper ta regulations', 

such as markings,' liceJlses, airworthiness and especially 
air traffic. 774 

The legal importance of the technical classi
fication can be determined ~ainly, in regard to air traf
fic rules, as there are different rules for different . ' 

occasions dependinq upon the aircraft characteristics. 
Som~ of these rules pertain to,signals or l1.ghts, prior-

, 
ity in landings or crossings, etc. 

Seotion B. Functioflal Classif'ication 1 
, This clas~ification divides àircraft according 

to their'use or·employment. The following functional, 
classifications May be used: 

• 
1 .. Mi1! tary . 
2-Transport: a) cargo 

h) Passengers 
, cl. Mail 

'd) Mixed. 
3-Aeriàl Work: a) A9ricultur~ 

b) 

" e) 
d) 

e) 

\ 
'f) 

~) 
4<\'Sport, Tourinq 
5-poiice., 

6-Customs. 
7-Acrobaties. 

Aerophotography 
Meteorology 
Sanitary 
Fire':'Pighting 
Air Ta~i 
MininJ and F'ishing 
or Recreation. 

t < 

, 
a-Trial and· Experimental. 

" 
, 1 

Services. 

1. '0 ' 

774 Rod~igu~ Jurado, ~e'Cho, Aeronautico, (1963), . _: . 
. ' p. 8'5, Lena P.az, Derecho Aeronautico, (1969), , 

p. 139. 
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These classifications are usefu1 for the 
• ~p J 

Administration in regu1ating eachdE these activities, 
particularly in hand1ing matters of air safety.775 , 

Sames 1aws refer tao these pistinctions for 

the purpose of regulat}ng ~ir activitles. Most Latin 
American laws reserve aeria1 work for national aircraft 
or for "foreign countries" airera ft permitted to work 
under a strict concession. 

In sorne insta~ces the functional classification 
distinguishes between peace and war aircraft. This dif

ferentiation ls based upon the fact that foreign ~tate 

aircraÎt entering ~he airspace' of another country in 
- Ill, 

peacetime will obvious1y receive a different treatment 
than if it were to enter during a war. 776 

In Latin America ~he functional criteria is 
followed in the internaI regu1ations, such as the case 
of Brazil, where this classification is considered within 

Ministeria1 Orders, which complement the Air Code. 

One ,Ministerial Order adopted a classification 
. of tran$port aireraft, which distinguished between pas'
:sengers, cargo and mixed aircraft. 777 Another order778 

, t 

contained.an extremely detailed classification, regard-
ihg the type of aircraft and its use. The types clas
sified are the fol16wing: 

• û 

775 

776 

777 

778 

Loustau Ferran, La Aeronave, (1958), p. 32. 

de Rode Verschoor, "Th~ Leqal Status of State-Air
craft" , '2 IDA, (1963), p. 131. 

portaria No 120 (6/6/1949, Brazi1). Classifies air
cr~ft accordinq to their function. 

portaria No 222 (18/9/1950, Brazi1). 
'Civil Aircraft cate~~. 

Establishes 

- , 
1) ',~ 
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a) Administ~ative aireraft; 
b) Public,Transport aireraft; 

e) Private TranspOrt aireraft; 
d) Spedialized, Services; 

, 
e) ,Training and Instruotion Aireraft; 

, 779 ù 

f) Recreation aireraft. 

Guatemalals Civil Aviation Law gives a detailed 
classifieatioh8&f airer'aft 'in Article Il. Aircraft are 

• 't--

c'lassified in State é,lnd private, )~d among the latter one, 
following a funetional criteria the law mentions pUblic 

transport aireraft, aïreraft f~~aerial work, touring and 

sport aircr1ft and t~ial and 'e~erimental aircraft. 781 , 

Section C. Legal Classification . 
. 

Among the,lesal cfas~ifications we 'must disting-
1 uish the followin~: ", 

779 

7,80 

781 

! • 

" 
The aforementioned minist.erial orders had the purpose 

of complementing the'former Brazilian Air Code, 
whieh on1y distirrguished between public and 
private aircraft. Ministerio de Aeronautica, 
Manual de leïislacao Aeronautico, (Rio de 
Janeiro: 195 ), p. ~3'& 16~. 

Other Latin American laws which classify _aircraft 
in a functional way are those of Colombia, 
Nicaragua, Cub~, El Salvador and Honduras. ~he' 
1aws usua1ly mention one or two types of the 
funetional classification and not in as much 
datai1 as that followed by Article Il of Guate
malaIs Civil Aviation Law. Peru falls also in 
this group, because it has a complete elassi- , 
ficatio~ of aircraft when it is defining special 
services aircraft, in its Regulation On Civil 
Aerenautics; Articles"27 & 29 (Peru, 1964)., 

Martinez"Sobral, Derecha Aeronautico, '(1968), p. 32. 
, 

1 1 
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l} National and ForeignJ 
2) Civil and Commercial; 

,3} Civil and Military~ 
4) Public and private. 782 

c 

1) National and Foreign Aircraft: The importance of this 
9-

classification, arises from the attribute of nationality 
, ' 

given to the aircraft, with al1 the implicatiops of that 
. 783 attribute (alraady discussed in this work) . ,We refer 

particularly to the problem of,the admittancé. of an air
eraft to the airspaee of another country 1 as wel'l ~s ta 
those rules of international air traffie regulated by 
the ,Chicago Convention. 784 The distin,etion meanta that 
national aircraft are those entered in the registry of 
their etate, while those that are not entered in suah a 
registry are foreign aireraft. 

2) Civil and Commercial Aireraft: Legislation and doc
trine apply the distinction between commercial and priv-. 
ate or civil service aireraft. The eriterion adopted to 
make a distinction is whether or not the aircrqft is 
used for prôfit. 785 Commercial aircraft operate in order 
ta make a profit, while those of priva te service, pro
vide transportation without earning money. The classifi
cation applies only to aircraft which do not h,ave a 
public eharacter. 

782 

783 

784 

785 

Among private aireraft, another distinction must be 
made between state and civil Aireraft. 

See, Part·~ l, Chapter 3, Section A, p. lB 8. 

Videla Escalada conside~s that this i5 not a scien
tifie plassification, sinee it is onl~ a'mere 
proof of the consequence of aircraft having a 
nationality. Videla Escalada, 2 ~erecho Aero
nautieo, (1969), p. 37. 

Delascio, De'tacho de là AViacion, (1959), p. 18. 

! . 
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The 1aws of Chile, Dominican Repub1ic and Utu
guay use this elassification. 786 

Article 2 of 'le's Air Navigation Decree, 
~ , 

states when referring to Ci il aireraft, that " •.• they 

shall be divided into nd eo"""ercial airerait. ~~ 
. Artic1~s 15 and 16 of Uruguay's Code of Aero

nautioal Law define Private and Commercial Aireraft. 
Article 15 states that, 

il 

"Private aireraft: 'are those whieh 
are not' used for a commercial pur
pose, direetly or 1ndirect1y, re
gardless of the kind of the owner 
or owners." 

Article 16 de fines Commercial aircraft as, 
\ . ... 

" •.• those intended for the carriage 
of persons, mail, oargo or which 
are generally used in scheduled or 
non-scheduled servLee of profit te 
the owner. Il 788 

The distinction is also recognized in sorne . ' 

other Latin Amerioan lawa, whioh use expressions, auah 
as "pUblic transport service" al)d "pri vate servioe ft • 

786 

787 

788 

Air Navigation Decree, Article 2 {Chile, 1931)1 
Civil Aviation Law, Articles 64-65 (Dominiean 
Repub1ic, 1969): Code of Aeronautical Law, 
Articles 15~16 (uruguay, 1942). . 

Hamilton 'criticizes the,Chilean Law, principally 
because he considers â possible confusion be
tween the terms "civil" and II private ll

, espec
ia11y since the latter ia not used in laws' or _, 

'regulations. Hamilt~n, Derecho A~reo, (1960),-' 
p. 178; 

Bauza Araujo, Derecho Aéreo" (1955), p. ,147. 

-_ .. _-~._-......... _-
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( 

Sueh is the case with the laws of El Salvador, Guate-
mala, Honduras, Nicaragua and Venezuela. 789 

Article 44, Civil Aviation law of Venezuela, 
uses the expressions "conunerciùl air service" and "pri
vate air service". The Former are " ..• those used for 
aerial work other than transportation", while the pri
vate air service aireraft are " •• " those used for pri
vate purposes of their owners and those belonging to 
aviation schao1s or te other private aeronautica1 in-
stitutions.,,790 " ' 

Niearagua's Civil Aviation Code in its Article 
6 provides that, 

"civil Aireraft are classified as 
public transportation aireraft and 
aircraft in pd vate s~rvice. ~.~ -

~--

Article 7 defi~es both of them: Public transportation 
aircraft are "those used, in the transportation of per
sons, cargo or mail"; aircraft in private service are 

those used "in tourist traffic, aviation work, private 
services of corporations and private affaira of the own~ 
era, indu.trial activities, training and scientific ap
plication of aviation." 791 HoW'ever, 'Nicaragua' s Civil 

Aviation Code does not use the criterion of profit or 
non-profit purpose ta disti~gu~sp civil and commercial 

789 

790 

791 

" 

Law on, Civil Aviation, Articles l~ & 20 (El Salva
dor, 1955); Civil Aviation Law, Article 12 
(Guatemala, '1948); civil Aviation Law, Arti
cles 11-12 (Honduras, 1950); Civil Aviation 
Code, Articles 6-7 (Nicaragua, ~956); Ci~il 
Aviation Law, Article 44 (Venezuela, 1955). 

Lares, Derecho Aerornautico Venezolano, (l954~, p. '49. 

Telle, Air Law in Latin America, Appendix (1960), 
p. ~ê. 

/ • 
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aireraft. 

Guatema1a's Civil Aviation Law, in its Article 

12 recognizes four types of private aireraft: public 
transport aireraft, touring and sport aircraft, air~raft 
for aerial work, and trial and experimental aireraft. 792 

, 

The distinction between civil and commercial ai~eraft 
is acknowledged between public transport aircraft,which 

~----receive a compensation for their service, and touring and 

sport aireraft, whieh do not receive any comp~nsation 
for thei~ performanee. 793 

Videla Escalada while recognizing a valid 

base for the distinction, eonsiders it ta be more appar
ent than real t since i t is very possible that ,an aircraft 
is used for more than one activity.794 

3) Civil and military aireraft:' This classification has 
provoked much discussion. In doctrine', a "consensus Il 

exists that there should be a tertium genus, with State' 
aireraft b'eing owned by the state and not used for mili-

... 

'. tary service. Modern doctrine tends ta distin9uish be

tween publier o.r stateàireraft and private airera ft • Mil
itary aircraft la consi~ered to be a type within the '. 
publie aireraft. , , 

792 

,793 

, . 
'794 

Martinez-.Sobral, ~erecho Aeronautico, (19'68), p. ~2. 

According ta Article 12, of Guatemala's Civil Avia~ 
tion law, public transport aircraft shall 1n
clude thase aireraft u~ed for the publio and 
paid ,tran'sport of passE;!ngers, mail or inerchan
dis~. Touring and sport aircraft aha1! be 
those privately o~ned air~raft u5ed for priv
ate purposes of their owners, or whieh are 
used for tourism and sport, provided that the 
owners of such aireraft receive no compensation 
o~ Any nature, in exchange for their fli"9hts. 

Videla Escalada, 2 Derecho Aeronautioo, (1969), 
p., 37. 

, 
\ 

. . , 
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Fauchi11e in 1902 distlnguished b~tween civil 
,and state aireraft, including among the latter also mi li
tary aireraft. 795 The Air l Navigation CO,nference of 1910, 
oecupied itself with the status of state aireraft. 
Fol1owing Fauchi11e's exarnp1e, the final·draft of an 
International Convention of Air Navigation referred to 
state.J.aircra'ft. 796 Article 40 of this draft stàted that 
public aireraft were deerned to be those ernployed in the 
servi~e of a contraeting state, and which w~re under the -
,ordenl of a duly-eommissioIi'ed official ofthat state. 
Article 41 stated that mi~itary aircraft were public air- . 
craft in mi1itary service when they.were under the orders 
of a commander in uniforrn, and had on board a certifieate 

797 proving their military character. 

The 1919 Paris Convention refers to the qtatus 
of State aircraft in its Articles 30 to 33. Article 30 
considered as state aircraft798 both rni1itary aireraft , 

'as wel1 as those exc1usively employed in State service. 799 

Article 31 of Paris defined military ai~eraft 
in the following way: 

'" 
797 

798 

799 

i 

/l 
Pauehil1e, "Le domaine a.rien et lé reglme juridique 

des aerostates", 8 RGDIP, (1901), p. 446. 
de Rode-Verschoor, "Legal Status'of State"'Aircraft", 

2 IDA, (1963), p; 118. 

Rippon, The Le9al status of Military Air Transïort, 
LL.M. Thesis, MeGi!l university, (Montrea : 
1957), p. 140. 

Article 30 of the Paris Convention provided at the 
, sarne tirne that "al1 state aircraft other than 

military, customs, and police aircraft shall 
be treated as private aireraft...... Therefore 
these aireraft are not deerned to be privat,e 
aireraft, but mere1y treated as aueh. Bin 
Cheng, "State ships and state aireraft", 11 
~, (1958), p. 2}3. -

State service rneant posts, eustoms and 'police. 
Zollrnan'-; Law of the Air, (1927), p. 140. 

\. 
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, 
"Ev~ry aireraft eommanded by a 
person in military service dé
tailed for'tne purposè shall be 
deemed to· be a. mili tary aireraft." 90'0 

.' 

The. .crUiterion determining the definition of 
, , ' 

s,tate aircraft in Paris is its destination for public 
sèrvice. It is·then decisive the qtilization the air
craft reeeives, in the criterion determipation. 

-. The distinctionobet~een civi~ artd military air-
c~a~f was el~arly; diseu~sed.in Th~ Peaee Treat!es whiep 
f~llowed the First 
iri all'Of the~ pnd . . 
naval aireraft·and 

World .War. The wording was simi1ar 
d~sti~guished between military or 
civil aireraft. SOl . 

The Madrid Convention, (1926) eontained, in . " 

its Chapter IV, ideptical" p~oviaions ta those of Paris 

on the subjeet of state.4ircraft. The Havana Convention 
• ,ineorporated the sarne provisions in its 'Article 3, with 

one exception - usingthe te~ "mllitary ~nd naval air
eraft", instead of "military aircraft"."S02 .-

;. ;;<0-

The Chicago Convention·does not define in a 
precise manner what a military aireraft is. Article 3(b) , , 

indicates what should be unde.r:stood for "state a~rcraft", 
, ' 

prov.:i.ding that they ~wou1d, he those "used in mi1itary 1 

eustoms and poli'ce s.ervices". Fol1owing Chicago f s inter
\ 
1) 

.; .""J" r1. 
"" .... ., ~ J ..... 

800 Thaher, international Law and The Le al' Statua " r, 

", 

. 
l.. 
I~ 1 

II' ~ 

1 t 1 'l , , 

. \ 

Airera t 1n Peacet me, LL.M. T es s, McG , ~, 

.. 

unIversity, (Montreal: 1969), p. 3. ~ .. : !' ,'" 

801" The Peace ~eaties 'whie~ fol1owed t h3 first: :~~,rl~ ,\. {, ,::;::':, '~,' 
War were the following: versaii'i'es ~itn Ge'r~ ,,' J 't<' ., 

, many (1919); St. Germain with Austria'. ·(19r9t·,; ... ·~. " . 1:: : 
Neuilly with Bulgary (191g); Trianon wl.th Hun~ " ,\ • '/, 
gary (1920) and Sevres with' Turkey (i~2Q);, ": \,\ ',,- . 

802 Thaher l' Legal Status of Military Aireraft'" ?'(l9169\~<:. ';' ,,: '. 
p • 8. ' ,i . ' • ,. '. t ' 

" • li \ ,/ ... .; , ,~ 
.' ~ ,.o'l , 1 If, 

., " f t:J1 J 

" .. .r' f," ". 

. \ ~ /' :.' ~ 'J . (. , 'v 
, ' , '::,. J;' ,." 

~ .' ~ 1 l ' ~ l ' '~' 

-.--.. --"~,.-- " ~.;.-.:.J~:.:.::,./~".J;;"'_t'5JIj, ........ t"I.§)J5Li __ • 
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pretatiori, a mi1itary airera,ft is an àircraft used i'h 
" . 803 '--,.,J 

military, services. 

Articie 3 (a) of Ch"icago indien,tes to' wh~Ch 'typ'e 
of air~raft' the conventi~n ~pplies., and ,exeÙlde~ ,:~:tate 
aircraft from the seope of chicago. SC4 . 

Other ~onventions in the Air Law f~eld woich 
exclude mi1itary aireraft from their provisions are the 
followfng: ,Rome Convention (1933): Brusse+s Convention 
(],,938); Gen~va çonvention (194-8)~," Rome coq.ve~tion - ,(19.52) ; 

Warsaw Convention (1929); Tokyo Convé~~io; (196~): Hague 
, 805 ' 

Convention (1970) anq. Montreal Convention: (l9.7l). 

803 
804 

90.5 

, , 

Honig, Legal Status of Aireraft, (1956),·p. ~9. 
, ' 

lt ean be said that possibly the intention of the 
drafters of ch1cago w,as to provide only t.hat 
th~ categories of airc::r,aft ,mentiol'led in Article 
3(b) were to h~ excluded from, the ,application 
of the Convention. Other state aircraft (owned 
or operated) should he treated as p~ivate air
,craft in its relation to ~he Convention, as 
it 'can be seen in Article 79 of Chicago, which 
mentions specifieally s~ate~owned or partly 
stat~-owned :air transport undertakings.' Cheng, 
International Air Tr~n~port, (1962), p. 112. 

Rome Convention on 'the Unific;ation of Rule's Covering 
Damage cau •• ~ by Ai~ora!~ ëoJthird p~rëi •• on . 
the ground, Article 21 (29/5/1933): ROme Conven~ 
tion on the Unification of laws :regarding the 
precautionary arrast of Aircraft, Article 3 
(29/5/1933); ,Br,ussa1s Convention on Assistance 
and Salvage of and by'Aircraft at sea, Article 
16 (29/9/1938). Genèva Convention on Int~rna
tional Recognition of Rights in Àircraft, ,Arti
cle 13 (June, 1948); Ro~e Convention on Damage 
'Caused hy Fo~~i~ Aircraft té third parti~s on 
the surface,:.Article 26 (October, 1952); Proto-
col to amend' the Convention for the Unif'ieation 
of Çertain Rules re1atipg to International' 
Carriage hy Air, Articles 1 & 2 (The, Hague, 
September, 1955); Convention on offences and, 
certain other aets committed on board aircraft,: 
Article 1.'4. (Toky'o, Septel$E'r, 196.3.;. ~Yentlo11 , 
for the ,Suppression, of Unlawful' seizur~r-':Of Air- , 
çraft, Ar·ticle 3.2, (Th~ Hague, Dec~mber 1970); 
Convention f9r the Sup~res'sion of' Un1awful ' . 

, '1 l, 

Acts again'st thù s'afety of Civi'l Aviatio:Q, 
j:-, 'Article 4.1 (Mon,treal, Sept'ember 1971). 

'. 

, . 
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Public and private ~r law developmeqt, "from' 

a 

i ta, or,igins, has indicated that there are different, 
ruies fo~ State and plvll ~aircraft; ,this difference is' 

/one of the most relevant prinaipies of international 
air,regulation. The military aireraft has received a 
different treatrnent from other types of aireraft due' to 
its special nature. 806 

, , 

Doctrine and 
tried to adopt a elear 
" 

International/conferences have 

Q~finition o.i. military airera~t. 

Authors of definitions h~ve generaliy main-
, ,8'07' 

.tained their views on the following bases: , . 
a) The ~YR,e of ownership of the, aireraft ~ublie c:)r pri- . 1 

vatel 
b) Distinguishing physieal factors, sueh as a eertific~te 
of registrati,on' or n'ational rnarkings;, 

e') "i'!'itations on the meehaniea~ construc~ion of ,the 
aircraft; 

" d) The lega1 status of the Aireraft commander, and its 

erew; \ '\ 

e) The type bf service f ,l or whieh the aireraft was de-
sign~d or useeJ.; 

more of th~taetor8.e08 t) A Clombina.tion ot t~o or 

These bases éan b~ clearly àscertained ftà~ 
~ the following definitions. Ming-Min'pen defines rn~li

ta'ry. airera ft as "those 'aircx::aft operated by th~ state 

806 

807 

808 

1 

Ming-Min Peng, De,statut juridique de l'aeronaf 
militaire, LL1.M. ,Thesis, MeGill.UniversIty, 

• (Montreal:' 1953)" p .. 40. . tJ ,l, 

o 

The same bases' and eondi tiens should be ,appJ,icab1e 
fi to state, airera ft . ' , 

- l, , 

. ( 

Rippon, .Military Air Transeort, (1957) 1 p.' l~6:. 

'/ 1 / 

, 

, " 
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, 'b 

\.. .pl. • 
" , , ." 809 

~oJ;' military',ot' hosti.le '~\1rposes~'. 
• Il. 

De V1ugt considers 
1 

that ,. , .. 

"mili ta~ a~rc~a'ft:, are t"-ose air~ 
',. ~r;'aft n formi1'l<l. par~ of, or des,tirted 

" (according tO.the ~nscription,fi1e) 
. , " t.d farm part' of ,ari. air force." 810 

• ~. l , ~ ..' .~ .;" " 

.J , l " , ; 

1 : 

. "" 
i 

. , ' 

'T~~ Uni.ted' ,'KîngdPm ,Air, Naviqatiob' àr.der~ 1974, 
,1 , ," "1 

provides' thatll . , ,~ ,", ' 

'\ . 

.' . 
• ~ t .... 

t· l ' " , 
~'MiI,i t'ary alrC;;raft- includes: the naval, 
mi1i~aty' or aj,r f~rce alrc"r,aft of 'any . 
country and ••• any ',aireraft in' respect " 
of which Ithere is in 'force a certificate 
issuèd by' the Seeretary of state tha~' 
the a-ircr~;lft is to ',be' treated for the \ 
p\:irposès cf thik or'der ~s a mil~~ary 
a:î.rc,raft. " 811 J, ' 

" 

, 
~ The Intern"àtional lawyers who wrote the Har-: 

vard draft 'Pn N~utraii ty in N~va~ ana ~ria'1 Warfare 
il ~, • , • • • 

(1939), def~I1ed mi'litary aireraft as that "aireraft 
, " , . ) , . , ' ' 

used',for rnilitary puip0se" • .hlthough it is:a elear-eut 
defi~i'~ion, no ~e h~s choseri ta', abiqe by i t'. 812 

1 . " 

, 
8Q9 

r • -_ 

T~e d:~;~~!;O~hté~~~:r ~r; , ~~ar$ i ~a~o~~e!l~~a~::te~r. 
M!31g':'Min, P~ng,. ,"La <\efihi:tion c{e' l'aeronaf 
mi:~itai;.e'\, ~O "DA,; ,(1956), p'. 132\ ' 

l' •• 

810 Rbde-Vêrschoor, l. "Le'gal stâtus 9 f ~tat~~aircratt", \. 
: 2 IDA,' (196~), p. 123. '.' '\ 

811., Air N~~iqat~'o~ çrder ::(~9?4), 8.1.: 1974 ~o 1114, 
, " Article 91~· Shawçross & Beaumont, On'Air Law, 

: ,~1 Ap'pen~ix ~", Issue 7 . (1975), P ~ 1380. " 
.. J. ., • .. 

&72' IIDé."8auss~re, In..te-rnational Law and Aerial Wârfare, 
': . LL.M. Thesis" MoGrIl Unlv~rsity l '(M?ntreal: 
. , , 195~t, p. :33,. " 

. ' 
" , ., \, 

t , 

l' , 1. 

, , 
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.In Latin 'Arri'eriea, COsta Rica is the \ only 

country whose elassifi~ation includ~s civi1,'~ilitary' 

and state aireraft. In Article 142, of its law on Civil 
Aviation, clauses e), g) and h) a "civil aireraft" i9 
defined as that lI~hich is not",mi1itary ?r 9tate aireraft", 

the mi1itary aireraft is described as that lIused by the 

,~rmed Forces ~f the country,' ,or p1aced at their serv~een, 
the State aireraft i5 çonsidered to be aireraft used "in 
the- service l'of ,a state Il • 

1 

The distinction between civil and~military air

eraft i~ 'Latin America i5 only aeeep~ed by Brazil's 'Air 
Code, Article 9. Civil aircraft, inc1udes publio and 
private aireraft. 813 The:f former Brazi1ian Air Code of 

1938, and ~he first draftihg of the 1966 Code, pl~~ed 
mi1itary aireraft among public aireraft. This e~assifi

cation seems to be t more logical, because the' relati'on

ship between military and public aireraft is' eloser than 

the,relationship,between military ~nd civil ai~eraft, 

esp~cially in the internatiohal field. 

A definition of military,aircraft is provided 
, by the lawà of Bra~il, Bolivia, Colombia, Chile, Costa 

" \' 814 
~ca, Cuba, Dominican ~epublic and Eouador. 

813 

814 

Da Silva Pacheco, liA exploraçao de Aeronave pelo 
transportador aêreo no Oireito Interno e Inter
riacional", 32 RBDA, ,(1973), p. 159; Vallel 
Codigo Brasileiro do Ar, (1967), p. 32. 

Air 'Code, Article 9 (Brazil, -'1-966);' ~Law on Civil 
Aviation, Article .142 "Costa Rica, 1949); Air 
Service Decree, Article 4 (Bolivia, 1930); Law 
on Civil Aviation, Article 4 (Colombia, 1938); 
Regulation on Civil Ayiatiori, Article 14 (Cuba, 
1929); Air Navigation Decree, Article 2 (Chile, 
1931) ; . Civil Aviation Law, Ar'tielë 66 (Domini
can Republic, 1969); Law of Air 'l'raffie, Arti
cle 3 ,(Ecuador, 1960). 

() 

o 
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, ' 

The laws of Brazi"l' and Costa Rica fo~low a 
functional ,eri~eria; the Brazilian law eonc1udes that 
military aireraft are those destinèd for mi11tary mis
sions, whi1e Costa Riea's 1aw,determines that milita~y 
aireraft are those used by the public force. 

On the other hand the other texts815 which de
fine the milit'ary airdraft gi,ve p~riority ta the qrew 

" factor, in order to qua1ify an aircraft as military. 

Article 2a) of Chile's Air Navigation Oeeree 
determines that mil! tary airera ft are those llwhose ctew" 
consists of military personnel commissioned'for the pur
pose n 816 

" 
Article 4 of Bolivia 's' Regula,~ions for Air 

Traffic817 mentions that military aircraft are _t~ose 
commanded by an Ajr Force pilot commissioned for that 
purpase. 818 Bolivia's law ia then ~ore specifie than 
the Chilean law, sinee i t, refers to only on~ of th,e mil
itary branches, the Air Force, to c1assifyoan~ de termine 

'when an aireraft is military. 

Article 14 of Cuba's Regulation on Civil Avia-
) tion provides that,airaraft are military, 

815 

816 

The other texts which we refer ta are those of 
BOlivia, Colombia, Chile, Dominican ~epublic, 
an~ Eq,uador.' S~pra, Footnote ,814, p. _251. 

Hamil ton, Derecho A6reo" (1960), p. 178. 
, 1 

" 

817-' 'D~cree of January 10, 1939, adopts the text for 
Reg~lations for Air 'Traffie OVer Nationà1 Ter
,ritory in 21~ Articles ~ 

818 Tolle, "Oirei to Aeronautico na BOliv!a 1/, 1 Boletin 
IT'A, ( 19 59), p. 2. 

" 
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r , 
they belong ta the Army 
or when they are comma nd
officcr of said forces in 
or naval serv'i cc. 1/ ' 

, ' 

Article 3 of Ecuador's Law of Air Traffië 

"Military aire 
manded by pers 
tary service 0 
that purpose b 
arity." 

those com.-· 
nnQl in active mili

commissioned for 
the competent auth-

Artiole can Republic' à" civil Avia-
tion Law points out rent situations, considering 
who is in eommand of the aircraft: 

liA civil aircraft cornmanded by mi li":" 
tary personnel~ommissioned for'that 
purpose will be considered military. 
However a military ai~raft comma nd
ed, accidentally, by ci vil personnel', 
will not determiné the 10ss of its , 
military ~haract,r." . 

< • ., , -, 

. . 
" 

Co" •• 

The military aireraft, and its classifièation° 
" 

have enormous importance in Air Law, sinee they are mani
fest~tions of the sovereignty of any etate. Milltary 
â~rcraft are also under etate control and the responsi-

_ d 

" b'il:i:ty of the state. .:for theee reasons military ai-reraft 0 

are eonsidered an_exce~tion.819 

819,' Videla Eséalada, 2 Derecho Aeronautico,. (1969), 
p. 45. 

o 
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" It has been mentioned already the exclusion 
from the seope of the Cllieago Convention" of S,tate air
oraft,820 and today no international treaty rogulati~g 
state aireraf.t cao be found, sa it might appear that mil-

t , • 

itary aireraft lack an internati'onal stat,ute. However 
r ' l , 

the principle and practice of international law is to 
recognize in foreign military aireraft a condition of 
extraterritoriality, and Whenever'duly authorized they 
enter in the ~irjpaee of another state. 82l 

The Paris Convention (Article 3~) ,'. the Ibero 
Americap, Convêntion (Article 32) ,and Chicagd (Article 
36) ,regulated that no mili tary airqraft of a d'etermin~d 
state,çould fly over the territory of another state or 
land without the authorization by a special agraement. 822 

This procedure for military aircraft is also followed by 
ether state aireraft. 

, , 

In Latin America' this situat~on ls regulated 
by the texts of Argentina, Bolivia, Costa Rica, Chi1e, 
Dominican Republic, Eeuàdor, Guatemala, Hoqduras, Panama, 

.. 

820 ,Chicago convention, Article 3a), states that thé 
Cenv~ntion only applies to Civil Airerait and 
excludes stats' aireraft. " 

In the absence of tacit acquiescence or express 
a9ree~ent, there ls under Internationaf'Custo
mary law, no righ~ of entry at aIl for the air
erait of another State, whèther state or pri- . 
vate'aircraft. Bin Cheng, "State ship~,and 
state aireraft", Il CLP, (1958), p. 237. 

g22\ Ming-Min pe~g, Aeronef Milit~ire, (1953), p. 123. 

• 
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Paraguay and uruguay.823 

o Article 17 of Argentinq's AeronauBical Code 

refers ta the adoption of exeept~Ons for the entry of 
foreign airera ft whenever there is a search, assistdnce 
or reBeue, or sanitary or humanitarian reasons. 824 

... 
provldes: 

states: 

\ 
J 

, 
Article 4 of Bolivia "s Ait:' Service De,cree 

"N6 foreign military or civil aircraft 
whose pilots or crews are members of 
the armed forces or of any branch of 
the administration of a foreign coun~ 
try may land or set ~own on water 
within the borders of the country •.• 
without prior authorization from the 
executive power, requested through 
diplomatie channe1s." . 

~ 

Article 39 of Ecuador's Law of Air Tra fic 

"No foreign military aircraft, may fly 
over 'the national territory or land 
ehereon without ~uthorization from 
the Ecuadoriân Government, granted by 
the authority whioh, under the Con.ti-

823 Aeronautica1 Code, Article 17 (Argentina, 1967); 

824 

Air Service Decree, Article 4 (Bolivia, 1930); 
Air Code, Artic'le 66 {Brazil, 1966); Law on 
Civil Avia~ion, Articles 2 & 3 (Costa Rie~, 
1949); Air Navigation Decree, Articles 11 & 25 
(Chi1e, 1931); Civil Aviation ,Law, Article 37 
(Dominican Republic, 1969); Law nf Air Traffic, 
Article 39 (Ecuado~, 1960); Civil Aviation 
Law, Article 70 (Guatemala, 1948); Civil.Avia
tion Law, Article Ille) (Honduras, 1950); Reg
ulation on Civil Aviation, Article 98 (Panama, 
1963); Ae~onautica1 Code, Article 40 (Paraguay; 
1957); Code of Aeronautica! Law, Article 7 . 
(Uruguay, 1942). 

Lena Paz, Codigo A~ronautico, (1971), p. 56. 

."': .. 
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tution may properly do.so, except 
in case of a foreed landing on the 
grounc;I or on water. Il' 

Article 66 of Brazil's Air Code authorizes 

every civil aircraft, from a country with which Brazil 

has agreements, to fly over Brazilian territdry, but aIl 

others (considering among them miliûary aireraft) need 

an authorization from the aeronautieal authority.825 
~> 

Once lthe military airera ft Is authorized to 

,enter into the forelgn airspaee, it 18 not regulated 

legally with respect to registration certifieates,or air

worthiness eertifieates, markings and externql signs. 

The military(ai~eraft is compelled to follow only those 

ff --), regulations considered in the respective authorization. 
~/ ' 
,~~~ 

Chile's Air Navigation Decree, Article 25, 

paragraph 2 states that 

" ••• ex~ept as provided other~iset sueh 
military aircraft shall enjoy the eus
tomary privileges granted to foreign 
warships. " 

Artiole 1 of Uruguay'. Cod., of Aeronautioal 

Law states that: 

"Foreign military aireraft and their 
erews shall enjoy on national soil 
the' same pri vileges and immuni ties 
granted by dames tic law and principles 
of public international law to for
eign war vessels and their crews . 

'stationed in the terrItorial waters 
of the Republie." 826 " '<). 

yalle, Codigo Bras'i1eiro do ,Ar, (1967), p. Il'5. -., 825 

826 Tolle, "Direi to Aeronautieo no l}ruguay.II., 3 Boletih 
!Th, (1960), p.S. 

" 

f 
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Military airera ft have still another important 
consideration, the immutability of their military charac

ter. However a civil aireraft may transi torily assume 
a ml1itary charaeter, by such' means as seizure, requisi

tion, 'or by the mere fact that the erew eommanding the 

e"' plane are military personnel espeeially eommissioned for 
such a flight (in those states where a subjective cri ter

ion ls applied ~UalifY military ,aircraft). In these 
situations civil aircraft lose their civil character and 
are not bound by civil aircraft rules. On the other hand 
military'aircraft canno~ acquire a civil charaeter, ex-

\, cept in cases when they are absolutely divested of'their 
,military certifi'cation. 827 

J 

A reverse position would put a gi ven country in: 

a position to misuse civil aviation, incompatible wi~h 
the pri~ciple maintained by the Chicago convention. 828 

Section D. Public and Private Aircraft 

The most important classification is that fol

lowed by the Chicago Convention, which distinguishes be
tween public and private aircraft, although ~t uses the 

: 829 
expre~sions "state" and "civil" aireraft. 

There are three doctrinaire criteria tO'be fol
lowed when making the distinction: 

1) Subjective criterion: according ta which, the aireraft . . 
will be designated as private or public depending upon 

827 

828 

829 

Hamil ton, Derecho A~reo, (1960), p. 177. 

Chicago Convention, Article 4, ~Misuse of Civil 
Aviation". 

Ch'~cago con~ntion, Article 3, "Civil ,and State 
Aireraft" • 

':. 1 .. , .. ~_i _______ al_.IIi_ ....... __ ._._.L. 
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who the owner is. It will'be private if the owner 'is 
a private person,and public if th~ owner is the state. 

2) Functional criterion: according to which, public air
eraft is that destined to perforrn a puplic service, 

~ and private that which per,form~ private~âe-~ce. 
ChiCago in its Article 3b) provides: 

"Airoraft used in military, custorns 
and police services shall be deemed 
to be,stëtte aircraft." 830 

3) Mixed criterion: aecording te which both ownership 

and'characteristics of utilization are taken into cOn
sideration for classifying aireraft. a3l 

Fauchille distinguished in 1902,832 tha:t; aero'" 

stats eould be either private or public, and that public 
airera ft could be in their turn rnilitary or civil. 833 

. . 
Since 1910 the distinct'ion has prevailed in aIl major 
international texts. ' 

In the 1910 Air Navigation Conference,834 
t 

Fauchille's classification was adhered to and public air-
~ craft were defined as' those assigned to the service of a ' 

a30 

a33 

834 

Fixel, The Law of Aviation, 4th Ed., The~chi~ Co., 
(virginia: 196'), p. 44. 

Loustau Ferran, La Aeronave, (1958), p. 33. 

Before going in depth in the a~alysis of the three 
criteria used to distingujsh public and pri
vate aireraft, we will reexamine Fa~chille's 
distinction of aerostats, written in ~902. 

, ' 

Luchelli, "Clasificacion de las Aeronaves", in 
Primeras Jornadas Latino Americanas de Derecho 
Aeronautico, De Palma, JBuenos Aires: 1962), 
p. 517. 

Supra, p. 246. 

. ' 
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state, and 'under t~e comm~hd~of,à 4eàponsible·person, 
conuniss':loned" by titat state· • .835, '. " , '~:, 

;. \ • f ~ ,,~, • l' oP 

n',' ··~T~è,,, 1~1'9 P~x:is 'C~h~~nt,ion ·a1.~~: 'ma'q;' the dis-

tinction bet~e~n ,State and: Civil' 'Airc~aft ip ita,. Arti-
'" , , ~ \ ,~... ... . 

~ ale 30. 8~6 'TIJé' eti ter-ion' uj\led in" tnis classification 
'was the ihténd~ \:1se "~f 'the 'air~raft. 8.~? '::., . 

~ ,. .. lo.. " • .' 

'1. • ' 'to" ,,(l' ~.. \. _ ~ 

0, " ,The ~ same distihc;ion an~ approo!,h ,.~'s' foulld lh 

. the 'aavana"convention~~38 whiiè' ~s Air Code (1925) 

chose Q:nother cri-t~tr~n 'to dis'ti~9uisn' ~j:~e.en pub'lia .. ~ ...... . 
and prlvate aireraft:. "P~bliè are tJlose.emplôyed~in the 
exercise ·pf' publ~c ppw.er. ,,839 .Th'e Code (also ment~ned 
within public air~raft,the distinctian.betw~en military - . , 
and non-military a!rèraft, inclu«lng in the latter eus· 

toms and police. P~stal aircraft, whe.th~r belonging to 

State or private'people, were to'be consideréd' pri-
~ r... 1 

vate a raft. A si~i~ar approach w~s followed by Cos-

entihi in th 
Aviatlon.8~O 

~ting' of his Interna.tional Code of --- ' -.._-~ .. 

The Ch~ca90 Convention _ .... ",.__.....CITEJA' s air . 

code idea of tI-exercise of puQlic.power". Article '3bTS41, 

,~fI' r 
~35 Honi<1 i Legal Statua ,of Aircraft, (1956), p. 36. 

836 

837 

838" 

839 

840 

841 

i 

Supra, p. 246. 
\, 

Ruiz Mo~eno, Derecho Publico Aeronautico, (1934), 
p •. 98. 

Panarrierican Convention, Art~cre 3, Supra.,'. p. ~ 247. 
" . 

Air Cod~, Article 33. . . 
CosentiJ}i, International C~de of' Aviation~ '.~èrièan 

, Institute of ComparatIve îlaw and Legislat;.ton-, 
Rivadeneyra, (Mexi,cio: 19~3), p'. -?1_& 72-•. '-".-' 

Supr a, p. -247. 

" 
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determines which are state aircraft, and excludes postal 
aircraft from that classification. 842 

Three, criteria have already been mentioned,84~ 
subjective, objective and mixed: 'we shall diseuss the 

~ pro's and con's of eaeh: 

1) The~ubjective criterion: considers who the owher ie, 
this can create mu ch confusion rnainly because today the 
etate also operates commercial aireraft, and even owns 
airline companies. 844 The State participates as a pri-' 
va te and commercial enterprisei it would be wrong to 
classify the aircraft as public, solely because its owner 
is the state or a stats organization. 845 Many interna-

I 

tional airlines are state-owned, and to give to them 
public statua would restrict or eliminate their interna
tional traffic o~tio~s.846 
2) Functional criterion: The distinction operates aceord-, , 

ing to the type of service: public or privaté. The con-
cept of publié service could ,be confused with the concept'. 
of "public uti,lity serviôe'!, creating ambiguity because 

842 

843 

844 

,845 

846 

Vidlla.Escalada, 2 Der~cho Aeronautico~ (1969), p. 32. 

Supr~, p. 257, & 258. ., 

~ 
Gildemaister, Derecho Aero~autico, (1964~, p. 23. 

l ' 

Videla Escalada, 2 Der~cho Aeronautico, (1969), p. 35. 

For 

\ 

a survey on ownership of a!rlines see: ICAO Doc. 
495!1-AT/633 "Survey on ownership of airlines", 
(Montreal: 1948) ~ For survey on ownership of the 

,IœlTbers of the International Air Transport Association 
sée: Chuang, The Intérnational Air Transport 
AsSOCiation, sijthoff, (Lelden: 1972), p. 161; 
Haanappel, The Schedu1ed International Airlineè 
and The'Aviation Consumer. LL.M. Thesis, McGill 
unIversIty, (Montreal: 1974), p. 175.' 
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" 

of their di·fferent leçal meanings. ~4~ '.!-'he q,is~l~c.tion' 
ascert'ains ;that military, cus~om~:. apd~p~~Jç~ ~rrcpa1.1; c .. 

perform publie services, while'airôraft carryinq pas-' . ,. .. .,,'" . 
sengers, carqo and mail perfQrm' ~Ublïç.,.uti·ii ty services,., 

, .~. ~ ~' 

The different1ation arises Hl, .t.l:le c~ass'ical Roman dl;S":' 

tinction of private and~ PUbitc l~ f~ut -a ciliffi~u1ty,. • 
, .... ~ ... 

still remains in determi,ning pnbliç· service ëÎrid private 

interest. B48 ~ i- f~ 

3) Mixed criterion: Requirea both public properti a'nd . 
,,' 4 -# • 

public service in order to.quali~y a~saircraft as publ;c~ 
• ~. ' 0 ,*'" 

Al though cri ticisms have ;beeIl. few ~ the cr-i teriçn has not . 
.. ....' .. . 

been supported by doctrinê.~', Possibly' ce~tain problems .~. 
'" • ~ <" • 

arise upon state r,equisitibn o~ an, aireraft but the pri-
" - '849 

ncipal problern i~ the vague~~ss ~f i:S ,concepts. . 

In Latin A1nericao the subj~êtive 'criterion·, 
, based upon the owner;ahip' o'f .. the 'ai'r6ratt, ,ia fo~l~wed 

ù , " , '. 

only by the Cuban Régula~ion on ~ivil Aviation: Arti-
,'. 0 

cIe 14 classifies aireraft as offtcial and private. 
; 

Official shall be 

847 

848 

1349 

"those which bÊ!long to the state, 
to the pr,ovinces 'or ta the, rnunici
palities ".' ."'and 1 private airplanes 
shall be those which belong.to any 
person, company, or any privatè .. 
civil or commercial institution or 
company ... " • ' 

l' J, 

\ 
\ 

, .. 
" , 

\ ' 
y 

Loustau Ferran, La Aeronave, ,Ü9Sa.> 1 p. 
\ 

Ibid. , p. 14. \ 

. 
35. 

CI 

\ ", ~ 
" . 

\ '1 \. . 

3>C::. '\ \, "( , , 

"\' \ '\. \ . 
, ~ " , \ , 

\ , " Ibid~" , p. 
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Th~ fUnctional eriterion has'been followed by 

the laws of Argent1n,~; Bra~'i~" Colombia, Costa Rica, 

Chile, Domini'can Républib,' Ecuador', El ,Salvador" Guate

mala', Nicaragua, Panama and peru. 850 

Article 4 of Colo~ia'B law on'Civil AviatiQn 

provides: 

\ 

"State aircraft slla11 be deemed mili-
'" tary aireraft and' others exclusively 

, ". 

" used in the service of the state"all 
others shall be ~eemed private air
eraft". 851 

" 

paraguay's Aeronautica1 Code, in its Article 6, 

paragraph '2, states: 

. ' 
"State aircraft aball be those used 
for mili tary, cuatoms QF ~i~e. fJer~, 
vice." 852 ~ \ 

,~ong those Latin American iaws following the 

funetiorie1 criterion,' the concept is mue~ more précise 

,850 Aeronautica1 Code, Article 37 (Argentina, 1967); 
, J Air Code, Àrticle 9 (Brazil, 1966); Law on 

Civil Aviation, Article 4 (Co1ombia, 1938) 1 

.. 

Law on C,ivil AViation, A'rtic'le 142 (Costa Rica), 
Air Navigation Decree', Article 2 (Chile." 1931) 1 
Civil Aviation Law, Article 62 (Dominican Re-

\ ,public,. 1969); Law of Air Traffic, Article 3 
l (Ecuador, 1960); Law on Civil Aviation, Arti

cle 17 (El Salvador, 1955); Civil Aviation 
Law, Article Il (Guatemala, 1948); Civil AVia
tion Code, Article s:- '(Nicaragua, 1956); Aero
nautica1 Code, Artiole 6 (Paraguay, 1951); 
civil Aeronautics Law" Article 19 (Peiu,.,1965). 

, " 

.... 851, Cobo Cayon, Derecho Al!Sreo, (1966), p. 241. • 

852 , ' , 
Tolle', Air Law in Latin,Alnericà, (1960), p. 217. 
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w~~n. reference is made to a Il service by the public \ 
power", as in the laws of Argentina, El Salvador, Nic-, 

~ 

araqua a~d Peru. 
J 

/, f r 

l ' 

Article 17 of El Salvador '.s· Law on Civil Avia-

tion, 
., 'vate 

after ~akinq th~ distinctio~ between state and pri~ 
airera'ft, determines that .state aireraft are 

. , 

t , 

, 
"those intended for service of the 
public power, suçh as the military, 

"police and 'cust~ms ... AlI others are 
private aircra~t·lI. 

Article 31 Of Argent,f.na i s AéronautJ,.cal Code, 

provides that oai~'èra,ft can, be public or private. Publi~ 

airaraft are those intendéc;1'for the'ser~ice of the:llublic 
1 t 

power. Al-l the other aireraft are private., even if they 
{) ,t' , ' '# l " 

balong' to· the stata .• 'The draft.'ers, of the' ArgePt-ini~n 
, , 

Law explain th~t only military, cuatoms and police air-

" ~crttff;.· ~re p'ùbJ.i~,· and no \ others •. ,Th'é. dest~necl 'p~orpbse,·ooOf,;, 
. the ai;craft 1s th~ el~ment determining the,' Arq,ntinian 

, ' 853 0 " • " /. " 1 

,,~~assi~i,çat-ion:. ; . 1" \ .' 0, ,'. /. ",:l, (", 

: ,,' ~é·.m.txed cri terion are foilôweè:r pY the ~J:'aw. l, ' ' , 

of U~~Cjuay and J~nezuela. 854' . '.,,",., ,-'1,. f ,.," ;, .. 
~ .' .; ~ Q • ' '1 li. l, ~ j. t ~ j 1 ~ 

.. ' f J ( 1 : J l 

"'~ Article 18 of Venezuela "lB 7,Civil Aviat~on' IJàw ' 

, 'ptovides, a~ter class!fYing lilir~r~ft in "&tate :~~d '~i~i]:, 
that st~te 1 ail:'c:-aft', l " fi""" l"~ 'i' , " 

~. • ", IJ (Jfa' 1 
• '; " "1 r> 1 ! " 1.(' 
.... 1 l' 1 .", l J ; t1 .. 

~', . 853' ", " " [',: 
.. Lena Pa~, COdt9~ ~eroll~~ti~o, (1'9~6) 1 .p. 6,~~ " ;'II"!'--

, i ' 

( , 

t7" J, 1 • 1 r t 

"85~ Code 'of Aeronautical La~, °Al:tlQ1e' 104 '(tirlu9u~y,·11'9~2)':,f. 
'Civil AViatiçm La~1 Ar'tfple 18 (Vel1eziuelai ,t 
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, .. 

If .: •• shail b'è 'deeme'd aireraft which 
a~e the Jproperty 6~ the state an~ 
for official exc~usive use of the , 
Nàt~on, of, the states, municipali
t~es,and other pu~lic organizations. 

> All others shall he considered civil 
a~rcraft for publ~c,or private ser
vlce'. "0 855 

'1 

Art~c~e 11'4 of tJrugi)~y' s Code of Àerohautica1 
.- 'Law clear1y adheres to the mixed criterion. It class!-

"r'l ( • 1 

fies air.oraft'as public ~nd p~ivate, considerinq, a~ public 
: the foliowing ~ . , 

a) Mill tary aircraft; r 0 

b) St~te airc~aft.in,pub1ic s~r~ice, 

c) lfa;rcraft not oWned by the' State, 'bUt tempo- . 
:rari1y al~ocated 'bo one of the'mentioned,serviees. h856 

. . .. , 

C6ntràdictions seern to arise w!th reference to' 
:the laws of Me~ico and' Panama. 857 . 

\' . . 
Article 311 bf Mexico's ,Law of Genéra1 Means

o 

... 1 " '. ,' .. 

of Communications, classifies' aireraft às st.ate and civil, .. 
l ' 

and th en determin&s that ~tate aircraft~ . , ~ ... ~ 
, ' 

o 

855 

"' ••• aball be. those owned by' the Federal 
tor'state 90vernments and Munioipalities 
or by localplblic organizations. All 
other aircraft ahall .he considered civil 
c'drcraft wnetber engaged in public or 
priva-te service." 

,856 . 
" Bauza Arauj~;>'; Der~chp Aêrèo, ~ (~955) 1 p. 146. 

" 

•• 

-

857 . Book Four, Law of General M~ans of comm~nications~ 
,Articie 311 . {Mexico, 1,9,50); Regulatiçn on 
Civil Avi~t:i:ont' Article 0 9 ,(Panam~, 1963). r. 

:1 

, '1 
, 1" ,l.. 1 i 

, ..... " 
"",<,-, ,-•• .Jo.:,:.> . ... :,: .... , __ .~ ... > •• , •• ~,~ "._ ., l, l '., .':. 

. -"' '~-'~'----- --____ a. .. .: !~'\ HO; Mc· ~ '·0 . ,., 
..... # 1 , ~"1 
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'. \ 

P~agraph '3 adda, . . 
\ 

"Civil alreraft used permanently 
in-the service of the st~te shall 
be ~considered state aireraft". 

\ . 
~ 

The two preceeding paragraph'B are not ve~y elear and 
cause confusio~.85B The. same disordered construction 

.• can be found in' ·panama 's Regulation on ,CiVil,.,.Avia~ion. ~59 
\ , 

t', '. 

Latin American laws tend first to define the • 
term "public airâraft", including military aircraft, and . ' , 

then point out tha.t "the others" will enter in the cate-
. gory of p~ivatel' civil or particular aircràft. The only 

exception to this tfend is CÙba's ,Regulation op Civil 
Aviation, wh'loh in i ta A~ti~te :14, ~paraqraph 3' 'attempts , 
,. f l' 

,a defpli tion of "pri'vate airplanes il as those that IIbe-
, ' 

lo'ng to 'any person,'. company, or any private ,civil or com-
mercial institution qr company ••• ". 

In certain laws 'there ia a preference for the 
\ ' 

term ,"state aircraft", rather' ,than "public aircraft", 
" • .! 

and,to include in the state cat'egory, military and other , , 
public airera ft . 'Sueh is the caiie. in th~ 1 laws of Chi le, 
Dominican Republic, Eèuador, El SàJv~dor,.Guatemala, 
H<Dndutas, Mexico, Nicaragua, Panamà., p'aX'aguay, Peru and 
t .. • 

958 

859 

To~le, Air Law in Latin America, (19'6'0), p. '19j." 

Re9ulat~on on CiVil Aviation, Article 9 (Panama, 
1963). 

....... l 

.'. . ~ 
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Venezuela. 86,0 

Article 3 of Ecuador's Law of Air Traffie 
provides: 

"Airçraft ahall be classified as etate 
, aircraft and Civil aireraft. State 
. aireraft' shall be deeméd: a) military 
aircraft which are commanded by per
sonnel in active military service or 
eo~issioned for that purpose by the 
oompetent authority ând b) Aireraft 
used exe1~sively in the service of 
the State such as mail, custorns and 
police. Il'' 861 ' 

., 

Tbe importance of the distin~tion, between ' 
"" etate and public aireraft, reat~ mainly on the faet that 

the Chicago Convention i~ not applicabl~ to public air
eraft. However,' Chicago considera a reatrieted definition 

.... , 

of what must be understood as auch: m~litary, cuatome and 
police. 862 Therefore for Chicago aIl other public' air-

860 

861 

Air Navigation'Decree, Article 2 (ehile, 1931)~ 
Civil Aviation Law, Article 62 (Dominican Re
public, 1969); Law of Air Traffic, Article 3 

1 (Ecuador, 1960); Law on Civil Aviation, Arti-
tcle ~7' (El Salvador, 1955); Civil Aviation 

Law, Article Il (Guatemala, 1948);- Civil Avia
tion Law, Artioles Il & 12 (Honduras, 1950); 
Law of General Means of, Communications, Arti
cle 311 (Mexico, 1950); Civil Aviation Code, 
Article 5 (Nioara,gua,' 1:956): Regulation on 
Civil Aviation, Article 9 tPana~a, ~963), 
Aeronautical Code ," Article 6 (Paraguay, 1957); 
Civil Aeronautics Law, AXticle '19 (Peru, 
19.65); Civil Aviati~ Law, Article 18 (Vene:'" 
zuela, 1955). 

The Aeronautieal Code 'of Paraguay, in Articl. 6 
olassifies aireraft as state and oivil~ Para
graph 2 mentions that "state aircraft shall be 
those used for,military, eustorns or police ser
vice." Fpster, Dereeho Aeronautico, (1958), 
p. 138. 

862 "See, ChicAg9 Convention, Article 3'. Supr~, POl 248. 

, l' 
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craft, sueh as aireraft used in the transport of mail and 
performing other public servie~s would b~ <included in the 
category of civil aircraft, and would be bound by its re-
gulation. 86 3 _____ _ 

We have just mentioned Article 3 of Ecuad9r's 
Law of Air TraffictS6~ which'regards mail aireraft in the 
state aireraft category. Thus , Ecuador's method of elas
sifi~ation ie not in ~ceord with Chieago.86~ 

, !. 
We ~eel that two existing Latin Ameriean laws. 

'express with g'reat 'clarity the tact that every aircraft, 
not classified as military, cuetoms or police, is consid
ered private, even if it,belonga to the state. 866 Hence, 
the laws of Nicaragua a~d Domlniean Republiç,867 are in 
perfect accord with Chicago'. 

Article 5 of Niearagua's Civil Aviation Code 
states h 

863 

, 864 

865 

866 

867 

"National aireraft are elassified as 
state aireraft and civil aireraft. 
State aireraft are intended for the 

Cheng, "State ships and etate aireraft", Il CLP, 
(1958), p. 233. 

Supra, p. 266. 

Chile's.Air Navigation Decree and Peru's~ivil Aero· 
nautics law follow the example of Eeuador's law 
of Air Traffic. None of these laws are in 

~,agreement with the, Chicâgo Convention prineiples 
on the matter. 

'r 
Luchelli, C1asificacion de la~onaveB' (1962), 

p. 523. 
, 

'Civil Aviation Law, Article 62 (Oominican Repub1ict 
1969); Civil Aviation Code, Artic1e'5 (Nicara
gua, 1956). 
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service of the public power, sueh as 
mil~tary, police and eustoms. Other" 
aireraft are civil, even when they 
belong to the state." q68 

The important and relevant interest arising 

from the classification of aireraft as public or private 
ia based on the fact that they are subject to diff,erent 
1ega1 rules< according to' their categorization. 

Public aircraft do not follow the rules settled 
b~ ordinary air law,869 as shown by the ~ollowing import~ 

870 ant examp1es: ~ 

a) Public aircraft a~e requi~ed in most countries to be 
placed in a civil register;87l -

b) State aircraft cannot fly ovet anether state without a 
prier author~~ationfB72 
c) PUblic airera ft are not ob1iged to carry conventiona1 " 
markings, nor conventiona1 documenta~ion; 
d) State airera ft enjoy an extraterritoriality right, at
tributed only te those aircraft carrying their country's 

, 873 
sovereigntYi 
e) None of the International Air Law Conventions a,pp1ies 
t"b public aircraft. 874 .' 

/ 

868 

8'69 

870 
871 

,872 

873 

TOlle, Air Law in Latin America, Appendix, (1960), p. 74. 
Cartou, Droit Aerien, (1963), p. 187. 

87~ 

Supra, p. 249. 
Videla 'Escalada, 2 Detecho Ae'ronautico, (1969), p. '36. 

see, Chicago Convention,-Article 3e). 
French Courts decided on this matter, in'a case involv

ing a.Basque airera ft during the Spanish~~ivil 
War. Cited Dy Le Goff, Civi~ Court of Oleron, 
(16th Nov. 1937)", Le Goff, Droit Aerien, (1954), 
p. 256. 

Among the moat important Air Law Conventions, we ean 
, mention Warsaw (19-29-) J Rome' (1933) J Geneva (1948) " 

Rome (1952); ,Tokyo (1963) t Hague (1970) and 
\ Montreal (1971)., supra,!) p. 248, footnote80S. 
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CHAPTER 5. THE SUITABILITY OF AN AIRCRAFT FOR FLIGHT, 
AND ITS INSPECTION 

Section A. Genera1ities 

ln a somewhat scattered way .do~tri~e has ana1ysed 
the navigation ability of an aircraft. Sometimes the 
study refers ta maintenance and àirworthiness, putting the 
emphasis on the certificates. ln other instances the 
analyei. i. .bou~ ~h. ~.9.1 tr •• o.n~.noy of the ~.V~.t~.· 
tian certificate given by the authority. 

, 
~ The ability of the aircraft to be used in air li ' 

navigation originates in re1ated technical and 1ega1 re-
quirements which must be studied together. 

~ 

FFom the 1ega1 viewpoint an aircraft is on1y 
fit for flight when there exist the technica1 conditions 
and aerodynamic reaction allowing it, ta rise and circu
late in the airspaoe, and also when it fulfi11s in addition 
re1ated regulations. 875 

The 1ega1 and regulatory rules require assur
ance of authenticity by means of eertificates the techni-

1 

car aptitude for air navi'j:Jation, and also the fulfillment 
01 those ru1es imposed'"fo~ reasons of public intell'est, 
and for protection of private persans. Thus an aireraft 
must show its markings; and must have bath a registration 
certificate and certifieate stating that aIl neeessary 
documents are on board. 

875 Loustau Ferran, La Aeronave, (1958), p. 111. 
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The state through it8'aer~hautical authorlty, 

la 'the body charged ~ith oVérseeing' fulfillrnent of'1egal 
'.. . ~ 

require~ents. as weIl, as those relatin.9 \<1i th technical and 

aeronautical ,safe'ty. In order to Irneet demands of this 

,large task; the authority is vestèd with the power of in-
", . 876 " 

. spection over every a~rcraft • 

. ' li. ~sti>rrction must bé rnad,e betwee~;, the, aeronau

'tieal and teçhnical ability or capability for fliqht, and 

the 1ega1 eàpàaity for. air navigation. Even if an airera ft 
Mee,. al1 ~ft.·~.~ __ .'~r~ ~ •• hn'o,l ~ •• ~~.@~.~.~ ,o·~~. ~. 

must a1so cornply w:i:,°th' ,those requiremÊmts of the law, in," 

order to circulate iri .the " airspa~e. 877 " 

,Secti,on B. ~eohnic~l Capability -for flight 

The technioal safety of aireraft ha's been ,legally 

reg~la~ed 'sinee the" begiI1rl"ings 'o~' aviation.' The reason 

for it, was that" all countries desfred ta. make air traffie " 
as' safe ~s possible'. S78 ' " 

1'" ~ 

876 

" 

The right of the sta~~ ta i,nspect' airetaft, ob.li'gates 
it. to see tha-t ~ircraft are uf?ed' lawfully and 
in, aeeordanee wi th national laws and ih1,:.erna'- ,'" 

!' ,tionsl public o~der. The state will even'have 

871 
the powe~ to order an ~ireraft to la~d. 

, . 
Ropri-9ue ~ , Jur à-ao,. Qerecho. Aero~autieo', (1963), p. 96; 

Hamilton, perecho ~~reo, (1960), p. 206 •. 
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Article 13 of the Paris Convention (1919) re
ferred to this subject, mentioning the following: 

"Certificates of airworthineS4" and of 
competeney and liecnses issucd or ren
dered valid by the state whose nation
ality the aireraft possesses in accord-
an ce with the regulations estab1ished ,J 

by Annex Band Annex E and hereafter 
'by the International Commission for 

Air Navigation, shall'be recognized as 
valid by the other states." 879 

The Internat~ona1 Commission for Air Navigation 
prepared the regulations for the minimum required condi-
tians of an aire·raft for repeipt of an airworthlness cer-
tificate.88~, 

The Panamerican Conve~tion, in its Article 12 
ro11owed the idea of Paris Convention. Article 12 stated 
the following: 

"Every airc5tàft engaged in international 
navigation (between the several con
tracting states) sha11 be provided with 
a certificate of airworthiness, issued 
by the state wqose nationa1ity it pos
sesses." 

The Panamerican Convention 1eaves to the ~ndividual states 
the matter of formu1ating their own regu1ations for air
worthiness and the determinatio~ thereof. Hence, no uni-

.-"" 

879 , 
Zollman, Law ofl the Air, (1927), p. 137. 

800 Roper, Convention'Internationale, (1930), p. 139. 
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form~ty on this subject is required. 881 

Article lOb) of Havana.mentio~ed the airworthi

. ness certificate when referring to the documents that an 
882 aircraft must carry on board~ 

The Chicago Convention (1944), in its ,Article 31, 

under the title "certificate of Airworthiness" states that 
eve.r:r airera ft engaged in international 'navigation must be 
provided with a certificate of airworthinesst' issued or 
rendered valid by the state in whieh it i9 regist~red.88~ 
Articl~ 29 of the Chicago Convention, which refers to the 
documents carried by the aireraft, mentions in its clause ., 
b}, the certificate of airworthiness. Article 33, entitled 
"Recognition of Certificates and Licenses". provides that, 

"cërtifi~ates of airworthiness issued 
by the contracting state in which an 
aircraft ls registered are to be rec
ognized as valid by the other con trad-

(') ting states, so long as they comply 
witfi any minimum standards established 

.v ___ ",.--_____ _ 

881 In Article 12 of the Havana Convention one can appre
ciate the difficulties resulting from thé ab
sence of technical annexes in the Convention. " , 
What th~ Paris Convention regulates through its( 
annexes, Havana must state in a very detai1ed 
article'. W'arper s "Conv"E!ntion for Air Navigation", 
3 ALR, (19 32), p • 24 7 . 

882~ Meyer, Compendio de Derecho Aeronautico, E~itorial 
, Ata1aya, (Buenos Aires: 1947 j, p. 230. - . 

883 . 
Bauza Araujo, Derecho A~reo, (1955), p. 163; Shawcross 

and Beaumont, Air Law, (1966), p. 223 • . , 
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~ 

pursuant to the Cqnvelltlon." 884 

- . 

'. 
" 

, , .. ' 
., 
" ~ 

.. 

Article 37 pf Chicago"when consJdering the adopti~n,of 
~ CIl • • ... 

Upi the subje~t ~:f.. airworthi':' ',' 
~ " 

international staQdards I,l!take~ 

nsss of aircraft.~' 
• i • \ ' 

" • r" , .. . ,. ~ ,; ,. " ,.. 

Chicago's Convéntion int~nt on tne's~jec~ ~as . 

, . 

. , 

the establishrnen,t of a detailed 1.' compreheRsi ve r in~érna"'·. . 

,t· tional airworthin~ss Code'. 885 The ~irn Ùl ~eco'~niied tnrou~h 
, . 

the Chicago's Conv~ntion draf~ing and the~wbrk~donè by. 
the Sub-Committee Oft Ai~w~rthine.s ct Airoraft; ~hioh'pro~ 
duced dra'ft G. 886 . ~ 

The conçérn about· airworthiness la rea.at~d' trb ~ 
• '- , 1 • 

Chicago's aim of a~hieving maximum safet~' ~n air ~avi9~-
.. • '" ' Q-

tion, which co,uld be'"obtained by imposing- over ail ~ir- . 
.II rf'-;(" • \ 

craft flying ln intèrn~~ional air navigatio? a~d cornme~ce, 
the obligation to conform with ~greed .inte'rnationai s~an- , 

887 . q, ..' ',. 
dards of airworthiness.· ~ 

884 The 

885 The 

, . 
• 

Sub-Committee on Aitworthiness consider~d that 
~he subjedt was fundamental in character,'ahP ~ 
that any ~rror in doc~rine could jéopardtse, ~ 

,the produots of "one of the world 1 ë great. manp
facturing ,industri~s" .. 1t wa~ propos,ed that " 
mac,hinery ~hould, be established whic~ cO,u1d .' 
operate "rapidly".. ~" "Report 6f the Chipago 
Conference", .(1944), p. 26.' ,,... .-,', 

... 
Code was' found to 'be lmpracticable, »ecause à 
wide international administrative machinery 

" 

" 

.. 
.' . 

.. 

. 
! 

1 
( 

. 
,~ 

" 

wouLd have to ,be se't ~p; which would keep l1nder.. ,1 

continuous review all ~spects of aeronautical ~ ':" 
progress 1 wi th a baaring on air safet.y. . Harris., ,,: 
"Airworthi~ess regul.~tion-,s - N.ational sud Inter",; 
nationÇll", 79 JAAS" t19G9), p. 453. ' " 

886 , 1 ' 

Draft G 1ater l1ec~ Annex 8' to t,he chicago èon"entlon;; 
"AirWorthineslJ of Aireraft".· .', , .. 

887 , 1: 1 

" 

~ 

See, Chicago'convèntion, Article 33. '. i: .. ( 
• .0 'l', 
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Linked with airworthiness ia the problem of 
sovereignty over the airspace. Contracting states to 

Chicago assurned an obligation to rrotect their property, 
.thei~ nationals, and also other aircraft. Since air-

. worthiness is a contributory f.actor to safety, Article 

d 

33 of Ch~cago, exists to facilitate the flight of air
cra~t over the terri~ory of other states, by requiring the 
recogn1tiçn oÎ airworthiness certificates. 888 .~ 

AnnaM 8 to th. Ch~O.90 Convention 1. entitled 
"Airworthin~ss of Aireraft". In the first editions of 
Annex 8 ~he p~rposes.underlying the establishment of the 
alrworthiness eeI;'tifieate were: " 

888 

. . 

~89 

Toe 

, ' 

"1)' '1"0 eAsure that all aireraft engaged 
~n international air navigation were 
certificated and inspected according 
to ùniform procedures; 
'2) To establish airworthiness cate

gories for ai~craft, which will define 
a minimum level of airworthiness for 
each auch category and shall be exclu
siv~ in that no contracting state will 
,~lasify a~( ~ireraft in ~h ICAO air
'w~rthines~ eategory, unless the air
eraft meets the airworthiness stanfiards 
governing that ICAO eaté9ory." 889 

states désire to make air traffic as safe as pos
sible, and therefore have adopted Gertain regula
tions forbidding aireraft to fly,without the 
authorisation of the state. The state reserves 

• the r~ght 'to'test the aireraft in order to see 
if it fulfi~ls the necessary technical conditions, 
4nd the·machine must in no case be.used before 
iû has been officially' teeognised as ·airworthy • 

. Oppikofer; Intètnational Cornmercill Aviation, 
J1930)., .p •. 1,00., \ " 
• • , 

ICAO"Annex 8, lst Edition (19~9), p. 14~ 
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.. 
,'~ ,From 195'7, 4th Edi ti~n 'of <Ann.~x 8" the prlriôiple 

, 
\ 

:t of, èerti,fication was abaridon.ed. Today the airworth\ness . ' 

st~ndards definè domp1~te1y thè m~nimum Jnter~ational basis 
for the recognition py state~ of ~e~tif~~ùtes of'airw~rthi~ 

, , 

n~ss, fo'r the purpose of fligh.t ql ai-rcraft of other ' 

states into or over their .. terri tories 1 and thus aohieve 

the prot~ct;ion of Qther airëraft,' third perf?on's and PFoP-
l " 

erty.' ",Competent national authoritiès"will apply:,the stan ... 
dards. 890 ' ~ " • 

ICAO recognizes that national codes 9f aitworthi~ ,-
ness 9hall be nècessary as a basis,for ~ertifying indivi-' . " 

dual aircraft. The leve1 of, airworthin(!ss which", has' to . , ' , 

, be defined by tne national codes, is indicated by the stan-

âards, and supplementëd when it iS,necessary by the Aocep-
, ' "891 

table Means of compliance. 
~ 

~ Each type of' aireraft will.'undergô tests wi th a 

view; toward 'determining it~, flight charàeteristles ~ whlëh 
,. f' • .:l 

will 6e use~ in, th,e p~epara'tion of a handb?ok" Tliis hand-

book w;ll givè the' operato~ 'an ideaa,f the, p,erforrna,nce he 

ean expect from his aircraft,~eonsidering weather condi

tions and localdty.a92 The resuif~ of those tests ~ill 
" , '" ~ 

----------------~-.~, 
" ~ 

. 
~. ... .. . , 

890 l CAO , Annex 8,' 5th Edi~iOn (,.1'962), p~' 7. 

o .. 

1391 'A.eceptable me'ans of e011}pl~an6e differ ,from the stan-
l, " dards, in that. each state, is quite fr~e ta dif

fer either in' detail or in method from the re1e-', 

892 

• 

'. vant aeçeptable means.( 'prQ~!ded t~at the air
eraft bas a'level of.airwortniness substantia11y 
~milar to or higher :t:han the ~:mè illustrated by 
tlte relevant acceptable means .of "complianee.. . 
'Anne'x ·8, 5th, Edition, '(1962),. p. 8. ' 

-' .. '" , 
Institut Française de Transpor.t Aer,i-en, ·'Interpreta-

tion of lCAO debates and r'esu1ts on a:l.rworthi
'ness requirerrients for transport âircraf;t", ~ 
Research Papers ,162-163" (1949), p. 2., , 
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-.. .. 

determine' whfther the airworthin'e!{s 'certificate is to he 
. 893' ,~~ 

gr,anted . " .' __ 
t, , " 

, . , " 

The inspection of airc~aft' will, be done in&two' 
stages: 

~. 

1) Ouring the cSnstruction"in'order, ta oheck, th~t con-
/ . 

struption is satisfactory, and in accordance' wi'th chàr-'", 
, • ~ 4 

acteristics of/the approved project. 
2) After constructiop, the state will submlt it ta the 

, , 

necessary ~light 'tests, in order t9 verify its airworthi- ,-
ness. 894 ,J - ..... 

" 

Airworthiness is not slmply 'an, initial cond.i.tion' -, 
of the 'life of an aircr.ft, but rath~r ~u~t b~ maintained 

, '. ~ "' '895 
conti~uouslY1 henc~, periodic in~pectio~~ w~ll take plaëe. , 
Airworthiness is not permanent, becausè,after time and 
usage the airc~aft natur~l+y,begins to wear out. This ls 

1 \ l" 

thé reasofl why the airwarthiness certificate.'is limited to 
a certain p~riod of tirne. 896 

893 

894 

0895 

896 

" , 

The airwart~iness certificate ta issuéd ,after the 
authorities have certifieQ and are s~tisfied 
in,respec~,of theofo~lowing,items concerning 
aireraft:. a') design 1 b~ c.onstruction.,' inc1uding 
workmanship and mat.rialsl c) instr~nts and 
equipment; d)~weighing; e) flying trià~&'~nd 
ot~er testsI f) !-f en9i ~itted, autho.t:,:J:1{èd , 
type of engine. . see following \çatié: x;egard-
1n9 'the d~si9n of t aircràft: .Fairflifh~ Ltd. 
v,. Handford' (1951,)" N.R. 3~1. Hens /' Fi~ Law 
al Sea and Air,Traffic,'Shaw and Sons, (Lorrdbn: 
I95S), p. 229. ',' 

, ' 

Loustal,l Farrân, LÀ Aeronava,' (1958), p'. ,il3 • 
" 

de' Juglart;, Droit Aerien, ,('1952); p. 821, Hene, The l 
, , Law ot' Sea and AIr 'rraff~c, (1955), p. 229:-

, R ) r 

LOurtau Ferran, La. Aè'ronav~' (~958), p.' 133; OpJ?ik~fer; 
__ Int~rnational comme,rcial Avia~i9rt~ l19 30) , ' 
- p. lolS. ',~ ',' " . 
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• Therefore two types of regulations should be 

~considered on this matter of airworthiness: 
1 

(JI 1) Airworthiness reçulations applicable to the aircraft, 

"~ec~fy1ng the tests to be undergone, and indicating ac-
'-

cor~ng to the result~ of these texts the method of com-

puting ïts basic ~erformances. 

2) Oper~ting regulations, indicating the limits of util

ization of the aircraft according to the various condi-
L' f t' 897 l:.10nS 0 opera 1on. \~ 

Once the aircraft complies with the appropriate 

airworthiness requirements, the contracting state i~sues 

the certific&te of airworthiness, which means an approv

al of the aircraft condition. 898 

" ICAO g~ves the f0110wing definition of what 

should be understood as "to certify .. s airworthy", in its 

Annex l, "Personnel Licensing": 

897 

89B 

899 

900 

'\ 

, 
"To certify that an aireraft or parts 
thereof comply with current airworthi

. ness requirements after being over
hauled, repai~ed, modified or instal
led." 899 

Spains' Air Navigation Law900 gives a very good 

IFTA, ICAO Debate on Airworthiness Requirements, IFTA 
Researeh Pa s 162-163, (1949), p. 2. 
-----...;.;&.~;,.. 

Annex 8, Part II, 3.1. 

Annex l,5th Edition, (1962), Chapter 1. 

Instituto Francisco de Vitoria, Seccion de Dereeho 
Ae~onautico, Com9ntarios a la 1ey Espanola de 
Navegacion A~rea, (Mad!'id: 1960)', p. 49. 

~ - .... ,..,..._-_. ~~ ~---- • l,.' 

" le .'~. __ '.L.r·~ :,il>5;r,::.~\)::·\:. _~. ,.~~: .. -. 
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/ r 
1 

definition of what an airworth~ness eer~ificate is. 

Article 36 states the following: 

"Dy airworthincss certificate shttll 
~ be meant the document that serves to 

1dentify the aireraft from the tech-
nieal point of view, that defines its ~ 
ch-aracteristics and expresses i ts 
qualifications for flights as obtain-
ed from the aireraft inspection on 
the ground and from its test flights." 901 

'\ 

Another important condition regarding the air

worthiness certificates is that accidents, damages, mod

ifications or flaws in an aircraft will demand a renewal 

of the certifieate. 902 

There is an importan~ link between the aireraft 

in construction, or just construeted, and the certificate. 

Besides the inspeetio~and the consequent approval need

ed on behalf of the state, the aircraft i5 also under cer

tain additional requirements in relation to the origin of 

the project, prototype, tests, engine tests, and also' 
. 903 

those tests each aireraft in the Series has to render. 

Experts will be able then ta determine whether regulations 

901 

902 

Law No. 48/1960, (21 July, 1960, Spain) concer'ning 
Air NaVigation: 

Hamilton eoncludes that an aircraft can have a valid 
airworthiness certificate, and not be in an 
"actual" state of air navigation due te) sorne 
sort of problem. Hamilton, Derecho A~reo, 
(l960), p. 207. 

903 
JI'- Gay de Montella, Derecho Aeronautico, (l950), p. 181; 

Videla Escalada, 2 Derecho Aeronautico, (1969), 
p. 548. See also, Fair #light Ltd. v. ~andford 
(195l), 2 Ll.R. 321. On appeal from a decision 

by Justices that the centre of gravit y of an 
aircraft involved in an accident had been out
side the permitted limits, he1d: the owners of 
the a,il;craft had not comp1ied w'ith the airworthi
ness conditions. Appea1 dismlssed. In Hene, 
The Law of Sea and Air Traffic, (i9 55), p. 229. ~ 

.. 
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have b~en fOllowed, if the aireraft has been conceived 

and constructed according,to the p~oposal, and whether 

the aircraft is airworthy for navigation in normal condi

tions. 904 

T~irworthiness assures only that the air

eraft i9 airworthy for .a fligHt, and that it ean perform) 
a determined type of air operations. 'The certifieate is 

not an insurance against accidents or technical'defects, 

.inga they can manifest thernselves even with a certifi-, 
Q4te granted. aeRe»Ally 'he 8e~,!~i8Ate sheuld be ~~ft~ , 

sidered as a favourable presumption of the airworthiness 

of~the aireraft. 90S 

The international r~eognition of the validity 

of airworthiness certificates,~~ very important. It has 

a relevant relationship with the freedom of air traffic, 
which could be serious1y affected if astate had the power 

, to argue and not recognize in a recipro~al way, the air

worthiness certificate of another state, taking into 
1 

account that the certificate is one of the documents re-

quired to operate an aireraft. 906 

All Latin American laws regulate the subjeet of 

airworthiness eertificates. Sorne laws go into exhauetive 

detai1s; others just give the basic elements. There ~s 

a third g~oup which mentions it as one of the documents 

required to operate over their airspace, and a fourt~ 

group refers to the certificate only in its Manua1 of 

Regu1ation~. 

904 

905 

906 

De1aseio, Dereeho de la AViacion, (1959), p. 81~ 
Lemoine, Droit Aerien, (1947), p. 154 • 

• 
Hamilton, Derecho Aêreo', (1960), p. 207 •. 

Vide1: Escalada, 2 Derecho Aeronautico, (1969), 
p. 533. 
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, , 

The majority of the laws gO,into detai1 wheh 

referr,in9' to the certificate, and mention the èOlflpetÉmt 
authorities who issue the certificate, th~ inspection 

1 

of the aircraft, the contents, suspens~on or ~ancella

tion of the certificatè and other re1ated provisions. . , 

In this group ~e should mention the laws of El Salvador, 

Guatèmala, I!onduras, Mex-ico, 'Nicaragua, Panama, Peru and 
Oominican Republic. 907 .. ) 

Article le of Guaternal~'8 Civil Av~ation Law 
states t)1at the, 

"Certificatè Qf airworthiness testi- _ 
fies that the aireraft has passed the 
tests 'ànd teehnical control prescribed 
by the Oirectorate General of Civil 
'Aeronautics or" if the Aireraft is 
foreign', by the competent authority 
of the country of its naEionality, 
~o that it may engage in flights." 

Paragraph 2 adds that, 

907 

908 
: 

-
"Every aircraft-must be provided with 
a certifieate of airworthiness'which 
must be earried at aIl times aboard 
the aircraft and be ac-ce'~ibIe for easy 
insp~ction.~ 908 

\ 

Law on Civil Aviation, Article~ 31-.1 (El Sa1~ador, 
~955); Civil Aviation Law, ~ticles 18, 25-32 
(Guatemala, 1948); Civil Aviation Law,'Articles 
21-23 (Honduras, 1950); Law of:General Means of 
Conununications, Articles 316-318, (Mexico, 1950); 
Civil Aviation Code, Articles 15-17 (Nicaragua, 
1956); Regulat1.on on Civil Àvi.ation, Articles 
18-21 (Panama, 1963); 1:!ivil Aeronautics Law,' 
Articles 30-32 (P~ru, 1965); Civil Aviatiqn . 
taw, Articles 31-34 (Oominiean Republier 1969). 

w • .. 
Jua~~z, Oereèho Aêreo Guatemalteco, (1957), p. 80. 
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Article 34 of El Salvador's Law on Civil Avia
tion, when referring to the conteRts provides that, 

"The certificate of air~orthiness shall 
consist of two parts: in the first sha,ll 
he noted the ~haracteristics of the air
craft and the letters and number of i ts 
registration, and in the second shall 
he indicated the number of hours for 
which it is authorized ta fly and any 
change in vital parts or~pieces, or 
major repairs to the aircraft." 

Each state, or the representative of the state, 
has the fal10wing functions with regard to airworthiness 
certificates: to grant them; to renew when the validity 
period has ended; 'to cancel or suspend them in situations 

arising from damages to the aircraft which require re
pairs; also to ratify or confirm those certificates granted 
by anothe~ country, with the condition that they will 

adjust to their own requirements. 909 
1 

Article 22 of Honduras' Civil Aviation Law, 
i8 an examp1e of how the state's function qperate w~th 

.-l j 

respect to airwo+thiness certificates: 
\ 

909 

. 
" t sh'all he the exclusive jurisdiction 
o the General Direction of Civil Aero
na tics to grant, validate, suspend or 
can 'el airworthiness certificates of 
civi aircraft, as provided by the reg
u1ation. " 

The follqwing Latin Ameriean Regulations legis1ate 
these ~unctions: Law l6.7S~, Article 3 (Chi1e, 
1958); Civil Aviation Law, Article 18k) (Domi
nican Republie, 19&9); Law on Civil Aviation, 

/ ~tic1e 32 (El Salvador, 1955)1 civil Aviation 
Law, Article 7, No 4 (Guatemala'" 1948); Civil 
Aviation Law, Articles 22-23 (Honduras, 1950)1 
Civil Aviation Code, Articles 16-17 (Nicaragua, 
'1956); Regulation on Civil Aviation, Articles 
18, 19-21 (Panama~ '1'963.); Civil Aeronautics 
Law, 'Artié1es 31-34 (Peru, 1965). 
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'- . 
"<il ~ ~, 

Q 

1 

Article~ the following. 

--- "Certificate of airworthiness grantt~d 
in a foreign country sha11 be recog
nized or validated in Honduras in 
accordance with the treaties in force, 

, and, in -their 1 absence, wi th the rec
ognized inter~tiona1 ru1es." 910 

/ 
1 

Genera11y the airworthiness cértificate must be 
considered as a favourable presumption of the airworthi- . 

911 . 
ness of the aircraft. The laws of Mexico and Vene-
zuela establish a presumption, which admits proof to the , 
contrary, in the sense that those aircraft which are~fly
i~ with a ~lid airworthiness certificate, are doing it 
in flight conditions considered technica11y satisfactory.912 

Article 317 of Mexico's Law of General Means of 
Communications states: 

, 
"Unless there be proof to the contrary, 
it shal1 be presumed that aircraft 
with a va1id certificate of airwarthi
ness has taken o,ff under f1ight condi
tions which are technica11y satis
factory." 913 

A second group of Latin American 1aws give gen-, 
eral guide lines about the airworthiness certificate with-
out entering into exhaustive detai1s. Such ie the case 

910 

911 

.9,12 

913 

Pino, Derecho A~reo, (1974), p. 102. 

s~at p. 27~. ~ 
Law of General Means of Communications, Article 317 

(Mexico, 1950); Civil Aviation Law-, Article 22 
(Venezuela, 1955). 

Tolle, Air Law in Latin Americ~, (1960), p. 195. 
i 

• 

• 
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in Chile, ( 914 Costa Rica, Cuba and Venezuela. 
1 , 

Article 32 of CUba/,is Regulation on Civil Avia-

tion states: • ! 
1 

r 
"Periodically and by the agency 
or official desf.gnated by the 
Ministry of Na~ional Defenssl aIl 
registéred or ;recorded aircraft 
shall be inspected and the,air
worthiness cèrtificàtes shall be 
.1ther renew.4 01:\ aanoellecil', Tbe 
GaA!~!~.!l~ft !~ ~!~ !~~,!.t8.~. 
shall entail that of the registra-

. tion or li.bting." 

provides: 
Article 22 of Venezuela's Civil Aviation Law 

f - ~ 
1 < 

1 . 

"AlI aircraft must be provided with a 
certificate of airworthiness, in o'rder 
to show thatthey have passed the 
tests for conditions of flight safety.~ 915 

) 

A third group of legislation men~ions the )~r
worthineS1'certificate only as an element of the ru1e 
that regulates flight over another territory or as one of 
the documents an aircraft used for international navigation 

1 

must carry. 'This is the case in Ecuador, Paraguay, Uru-

914 

/ 

915 

.Air Navigation Oecree, Article Il (Chi1e, 1931); 
Law on Civil Av~ation, Article 68 (Costa Rica, 
1949); Regulat;i.on on Civil AviatioI;\, Articles 
2B, 31-32 (Cuba, °1928); Civil Aviation Law, 
Article 22 (Venezuela, 1955). 

Tolle, Air Law in Latin America,· Appendix, (1960), 
p. '133.' 

... 
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guay, Argentina, Bt~zil and Bolivia. 9l6 
\ 

Article 24 of Bolivia's Regulations for 

Air Traffic, which conc~ns the r~cording of foreign 
aireraft, requires them to present a certificatc of 
airworthiness of the "state to whieh the y belong ll

•
9l7 

Article 19 of par~uay's A~~lauticai Code 
states: 

"Aycraft f1ying over paraguayan 
territory ahall carry certificate. 'r 
of registration and airworthiness, 
and aIl books and doouments pres-
cribed in the respective regu1ations.'" 918 

Finally, Colombia's law on Civil Aviation does 
not mention the certificate, but it is considered in its 
M 1 f 1 t

, 919 anua 0 Regu a 1ons. 

A sma11 group of laws restriets the validity .. 
of the airworthiness eertifieate to a certain length of 
time in an exp1ieit and categorieal way. It is mentioned 
in the 1aws of Argentina, Brazil, Costa Rica, Cuba, El 

916 

917 

918 

919 

Aeronautical ~ode, Article 10 (Argentina, 1967), 
Air Code, Article 12 (Brazil, 19~6); Regulations 
for Ai~ Traffie, Article 24 (Bolivia, 1939); 
Law of Air Traffie, ~rticle 7 (Ecuador, 196~); 

< Aeronautical Code, Articles 19-20 (Paraguay, 
1957) 1 Code of Aeronautical Law, ArtHl,le 4'7 
(Uru9uay, 1942). , 

Tolle, Air Law in Latin America, Appendix (1960), 
p .. 7. 

~ 

The airworthiness certificate is regu1ated by Res
olution No 13/52. fDG-AT, Fuster, Oerepho Aêro

-nauticor (195~), p. 65. 

Regulations Manual, Arti~le 39, regulating airworthi
ness certijicates. Cobo Cayon, D.erecho Aêreo, . 
(1966), p. 333 •. , . . . . 

, . 

} 

, 1 
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Salvador and Guatemala. 920 '. 

Article 31 of Guatemala's Civil A~tion Làw, 
provides: 

"The certificate of airworthiness 
sha11 be valid for 6 months uniess' 
it be suspended, or cancelled: but it 
may be renewed for equal periods, 
subject to inspection by the Techni-
cal Inspe~torate.~ 92~ 

, The Latin AmerJcan countrles W~ièh de ~e~ ~egu

Iata to any great extent in their laws alrworthiness cer

tificatJ will refer to them instead in their~regu~ations. 

It la very important to point out, the role of 
the sta in the matter of airworthinesB certificates. 
~ertai~ly there should be strict control by specialized 
personnel, i~ issuing'a certificate that will guarantee 
greater safety in air transportation. 922 

This has been the r~ason why four Central . 
American states considered it necessary to include in 
thèir laws, certain rules on tpe matter of aircraft maih-. . 

920 Aeronautical Code, Article 10 (Argentil~, 19~7), 
Air Code, Article 12 (Brazi1, I966i; Law on 
Civil Aviation, Article 68 (Costa Rica, 1949);. 
Regulation on Civil Aviation, Article 32 (Cuba" 
1928); Law on Civil Aviation, .(u'ticle 34 (El 
Sa1vaqor, 1955); Civil Aviation Law, Article 

,31 (Guatemala, 1948). 

921 'Juarez, Derecho Aêreo Guatemalteco, (1957), p. 80. 
. .. . ; 

922 dè .Juglàrt, Droit Aerien, (1952), p. l39; Williams, 
The, operatIon of aIrliners, Hutchinson, (London: 
1§6l)·, p. 54. 
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tenance. 923 This is the case in Costa Rica, El Salv'ador, 
Honduras and panama. 924 

Article 125 of Panama's~Regulation on Civil 
Aviation under the title "Maintenance of Aircraft" esta ... 
b1ishes that, 

"Every operator must have an organi
zation comprising specialized person-
nel, workshops, and other equipment ) 
and installations to maintain'his 
aircraft in conditions o'f airworthi:
ness. " 

Article 69 of Costa Rica's Law on Civil Avia
tion provides: 

"Air Transport companies and other 
entities and persons operating avia
tion equipment in'eivil activities 
must have inspec~ion, maintenance 
and repair service for their equip
ment in accordance with the air 
regulat~ons and the provisions of the 
Board issued pursuant te this law." 

( 

Aircraft Maintenance: The Bchedule of maintenance, V 
overhaul and inspection, requires approval by / 

923 

924 

the regulating agency. The work May be under- / 
taken by engineers who are licensed to do it /' 
as individuals or by an' approved drqanization. 
Detailed records of all work on aircra!t have . 
to he kept and màde available for'~nspeétion 
Py the regulatory aqency. In practice, al1 
work other than line maintenance is undertaken 
by an approved organiz'a,tion. Wi1liams# The 
Opera~ion of Air1iners." (1964), p. 5.l." 

Law on Civil Aviation, Article 69 (Costa Rica, 
1949) ,; Law on Civil Aviation, Article l2c) (El ~ 
Salvador, 1955); civil Aviation Law, Artiole " 
60) (Honduras, 1950); Regulation on Civil AVla- . 
tion, Article 125 lPanama, 1963}. 

, '. ___ _ Cl 
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Tne aforemen~ioned laws refer ta the practlcal' 

aspect of aircraft airworthiness. They regulate ma'in

tenance and conservation of the ~Lrcraft, and obligate 
, 

the operator ~o obey those regulations. 

, A group of laws expressly,provides that aIl 
maintenance centers for .. aircraft are under the contx!ol 

, 
of the aeronaut~c authority. The prl:>vision ls included . 
in the laws of 
tJ\Jr~,. MIM410, 

hile, Dominican Republic, Ecuador, Hon-
an.ma, , •• ~ an. v.n.i~.,.,925 . . , . 

160 of panama's Regulation on Civil 
Aviation when re erring te the Aeronautical Workshops and 
their requiremen 

, .,. 

states: 

"Any pe son or enterprise present~n9 
an appl'cation for a license to est
ablish workshep for aireraft main
tenance must prove ~is competency 
and tee nieal capaeity to the satis
faction of the General Bureau of Civil 

'Aeronau ics." 
1 

• 

Article 66 of Venezuela's Civil Aviation Law 

"Aviation manu~act~u' ng plants and . 
repair shops shall e established in ' 
accordanCè with th respeetive permits." 

~l 

925' Law 16.752, Article 3 (Chile, 1958); Civil Aviation 
Law, Al;'ticle' 208 (Dominican Repyblic, 1969);" 
Law of Air Traffie, Article 23 (Ecuador, 1960); 
Civil Aviation Law, Article 6e} (Honduras, 1950), 

~ Law of General Means: of communicatiohs, Arti
cle 318 M 0, 1950), Regulation on civil 
Aviation, Art cIe 160 (Panama, 1963)'; .Civil 
Aeronautics La Articles 8083 {Paru, 1965)l 

"CiVil Aviation Law, Article 6 (Venezuela, 
1955) • '". 

/ .. 
/ 
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1 
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Aircraft ~epairs are reglll~ted "in an interest-
" 926 'ing way by th~ laws, of Arqentina., Uruguay and ven~~la: 

repairs must be inspeeted and apPFove~by the ae~auti~ \ 
cal authority before an aireraft ~ay return to service. 

Article 32, paragraph 2 of Uruguay's Code of 
Aeronautical Law states: 

\ 

ItIn cases of dismant1ing bè ause df 
accident, genera1 repair or verhau1-
ing aircraft may not fly agai 
Eh.y have b •• n 1n.~.gt.~." 

untJ.l 
il 7 

Article 23 of Venezuela's Civil viation Law 
states: "Aircraft, engines and accesories wb ch are 
hui1t or modified may 'he placed' into service nly ~ith 
the approval of the aviation authority." 

'V Article 125 of Panama'& Regulation on ivi1 
AV1ation928 requires that the operator of public il#ser
vice must have ab ;rganiza tion wi th personne'!. and \pec
ia1ized equipment, in order ta 'maintain aireraft' in\air- . 

worthy conditions. We think that the rule, even though 
- 1 • \ 

somewhat strict, derives from the assumptian that there. 
/~ (r • \ r 

• ia an (unavoidable obligation by' the operator, whieh wïl'l 

h~ve fO p~t t~e. greatèst attention in order ta. k,eep th~\ 
a1rc~aft 1n opt1mum conditions. ' 1 ), , 

El Salvador's Law on Civil Aviation, "foreseein~ 
~ , 

e 'possibility of misuses i~ maintenance centres, s~ates': 

927 

9"28 

.. 

Aer 
( 

Code, Article 10 (Argentina, 1967), , 
de of Aeronautical Law, Article 32 (Uruguay', 

19 ); Civil Aviation 'Law, Article 2·3 (Vene
zuel 19'55). 

" ' Q .~ f' 

Bauza Ar~ujo, Derecho Aêreo, (1955)" p. 163. 
Supra, p. 286. ' 

" 
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, \ , 
}'Whep used parts or pieé~s' rnay be " 
approved f~r the rebui1~ing or repa,Ï:r . 
of an aircraft, thej..r use, must" ~n. al1 '/' 
cases be approved by the ~nsp'~ctor or 
technica1,offi~ial o~ t~~ Dep~rtment" , 
of Aviation or the Min±'S~ry ~f Defense." 9)~ l," 

Article 38, paraqraph 2, on the .t~~ subject provide'ï. 

" .•• in ord~~ to utai1ize' use~ parts' Qr , 
pieces i t mus't a1so be teeh ic'a111 . , c .,. 

, .. "vell ~b.' theJ:'e ~e .'\lffig .~ ... '.' •• y 
maligiR lelt' t.Jile al.~e.l'.'t. l' . .', ,,~ 

~here ~8 not ~uCh M9re on th~ subjec~ on~Latin 
Amer,ican laws, but eertain1y we can '-see\ a' Legal ~nterf!~t 
in.regulating as mueh as possible the rn inten~nce of. 

aireraft, in order to keep~ technica ly'in adequate 

conditions for fliqht. 
/..*' 

The latest international in the mat-

" \. ter of airworthiness certificates is the 

Agreement re1ating to Certificates of Ai orthiness for 
~ , 

Irnported AiIcraft",' signed at P~ris in 1960,. and which 
ente~ed into force in 1961.9~~ edt'provides. 

for the iS~lle and validation of ès of. ai~or~'~' 
thiness fo~ aireraft importèd from ori~ co tracting state 

'to anothèr, and m'akes provision for thè e change' o~ iri-

formation concerning national la~~, requl tians and re-' 

qUir,ementa relating to airworthiness. T e ag~eé~jnt: .~& 

\ '. 

Q 

o --- - ...... 

-, . 
, - tI .. 

929 on Civil AViat.ion, Article 39 ,(El salvado-r', '\ • " .... ~_., 
1955) .. ' ,,, 

Law 

930 
, ' , " ·1 , 

}:CAO, Doc. 8056. '!'he agreement eriterèd intp· 'force' 
on 24 August, '1961, thé' tnirt;Leth day after thé 
date of deposit'af the second' instrument·~f 
ratifieati9n • ~ 

• 

.: 
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. . f 931 open for s1gnature by those states members 0 ECAC, 

as well as non-si~natory member states'of ECAC and con

tractihg.states of ICAO. 

Section C. Communication Deviees .. 
The law in its relationship with the aircraft 

and its technical conditions has s~en thàt it is neces

sary ta add certain rules in regard to aircraft devices, 
deemed releYa~~ ta. ea!e a!~e~al~ ep •• a~!.ft, 

Among the se deviees, the aireraft radio equip

ment i8 of utmost importance. Today it would be incon

ceivable to find any' aircrl'ft wi thout radio equipment, 
.' 

and without which the flight would be unsafe, and the 

aireraft poten.tia11y dangerous for other aireraft. 932 

Article 14 of the Paris Convention of 1919 reg

u1ated this matter and provided: 

"No wireless apparatus shall be 
carried without a special 1icense 
issued by the state whose nation
a1ity the aircraft posses.ses." 933 

The only persons a1lowed to use the apparatus were the' 

crew, and they required a special lieense for operating ... 
it .. A further obligation was imposed by paragraph 2, wllich 

stated: 

931 

932 

933 

. 
! "" 

The following states,are parties to the paris Agree
ment (1960): Austria, Belgi~, Denmark, Fin
land, France, Federal Republie of Germany, 
Greece, Ireland, Italy, Luxembourgfr Netherlands, 
Notway, Portugal, Spain, SWeden,_ Swi tzerland and 
United Kingdom. The status is as of lst Decem-
ber, 1974. ' 

Videla Escalada, • Derecho Aeronautièo, (1969), p. 538. 

Wingfield and Sparkes, The Law in Relation to Aircraft, 
Longmans, Greèn & Co. (London: 1~28) ,.p. 71 . 

----- --_. ---- , -, 
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"Every aircraf~ fused i,n thé publ,ic 
transport and capable of carr'ying 
10 or more person~ shall be equipped 
with sending an~ rrceiving wireless 
apparatus when the metnôds of em
ploying such apparatus shall have 
been determined by the International 
Commission for Air Navigation." 934 

'f'... a. 

. , 

1 

Later, the Commission'changed the amount of persons an 

aircraft could carry,935 and this amount would be desig

n&~.d in th~ a1~orth1ft •• s oert1f1cate, always takirt9 int~ 
account the safety factor."8 

The regulations relating to radio equipment, 

which not only restricted, but in sorne instances prohi

bited it, are dnachrpnisms born of the excessive military 

concerns of the post-wa~~riOd in Eur;pe. These regula
tions offe~ed guide1ine . for ~egislations ~fter the Paris 

Con:ention. T~e radio ~uipmeryt was considered more as 

an espionage element than~an itidispensable air navigation -
device in order to· secure air safety. 

} ..... 
The Panamerican Convent~on did not say very much 

on the subject of radio-telegraphy, and that which was 

to be cove~ed was taken up by other conventions, such as 

the General Convention of Radio-Te1egraphy (WaShingt~ 

1927), which was the ~ost important. A reference to the 

934 

935 

936 

Zollman, Law of the Air, (1927), p. 138. 

ICAN Resolution No. 237. Decided to adopt the 01-
10wing interpretation for the wo;-ds "capab, e of 
carrying" of Article 14. Paragr'aph 2: "Ha ing 
normal seating accomodation fo a certain number, 
of persons, which number is i icated in 
graph 12 of the Ai~c~aft's Ce tificate 0 
worthiness. rCAN Offièial B letin No. 
(1925), p.' 36. 

t(III 

Roper, Convention Internationale, (1930), p. 140. 
\ 

-, 

) 

• 
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matter is made in Article 31, but it actually·relates to 

the desirability of cooperation in the development of 

communications under the rules of .th)existing Conven-
. 937 ' ~ 

t1ons. 

The Chicago ,Convention does regulate the suh· , 
ject of communication devices, and in Article 29, Clause 

el, mentions arnong the documents an aircraft must carry, 

"i t i. t 1. equlpi»eCl w1 th 3:'acUo appa3:'a
tus, the ai~,.aft ~a4ie s,atieft lie~ 
,ense. " 938 

Article 30 of the Chicago Convention regulatés 
the Aircraft Radio Equipment, by stating in its paragraph 
a) that, 

"aircraft of each contracting state may, 
in or ov~ the territory of another con
tràcting states, carry radio transmit
ting apparatus only if a license to in
staIl and operate~such apparatus has 
been issued by/ the appropriate author- , 
ities of the state in which the air-
craft is regist~red." ' 

. 
The parag7aph adds~t the use of the equipment when fIy-

ing over astate must,conforrn to regulations prescribed 

by that state. Paragraph (h) foilows Paris Convention 

rules, in that only the crew is authorized to use the 

Radio equipment, which has a special Iicens~ given by the 

state where the aircraft is registered. 939 

~ 

938 

939 

t • 

Warner, "C~ion f~r Air Navigation", 3 AÎ.:R, (1932'), 
p. 259. 

1 ' 
Cheng, International Air Transport, (1962), p. 131; 

Matte, Droit A~rien-Aeronautlque, (1964), p. 193. 

Hamilton, Derecho A6reo, (19.60,), p. 248; Matte, D'roit 
Aêrien-Aeronautlque, (1964), p. 193 • 
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Chicago Convention has recognized the'import
ance of the radio e~uipment,940 ,and even though Article 

35 mentions that no munitions oi impi~ments of war May 
be car!ied in or above the territ&ry,of astate w1thout 
permission by aircraft éngaged in International Naviga
tio~~41.paragraph (b) provides ~at, 

This 

"no restr.ict~on spall be imposed 
which May interfere with the car
~iaie and use on aircraft of ap- . 
p.~*,u. ft'@I •• IIY 'OW _~. ê,.r,. 
tion or navigation of the aircraft 
or the safety of the personnel or 
passengers." 

réference is made to what a state can prohibit or 

regulate, impos!ng then a limitation or' restrictipn on 

necessary devices among whi~h vs radio equipment. 

Another service of radio equipm~nt today is the 
support for an aircraf~ from ground organizatlons during 
the flight, espec~al1y since the airspace is strict1~ - , 
control1ed, and the pilot mu~t fo1low ground 'instruètions 
via radio-communications. A good e~ample is the ADIZ and 
CADIZ zones which demand ~rom ai~craft specia1,identifi
cation signals from long distances over the high seas be-

940 

941 

The radio equipment is.importAnt for communicatiQn. 
Communication w~th the.ground is required.for 
operational cOntrol, traffic control, exchange 
of information on weather and navigational ha
zards and assistance to aircraft in distress. 
Williams, The Operation of Airlines-, (1964), 
p. 182. . 

The article points. out tha~each state will deter
mine what constitutes implementa or munitions 
of war. ,,, 

, 0 
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fore reaching sovereign ~rspace.942 

The use of radioMcommunications equip~ent is 
compulsory by the laws of Argentine, Dominican ~epublic, 
E~ Salvador, 8onduras, Mexico, Ni~aragUa and peru. 943 

Article Il of Argentina's Aeronautical Code 
provides that ai~craft must have for oommunication . 
radio-equipment<that is licensed by a compet~nt author
't 944 J. y. 

Artiel_ 11 of Il Salvador'. law Oft~ eiv!l Av!.-
tian states: 

942 

943 

944 

1 

The United States and -Canada have established cer
tain zones extEmding out to sea for the idénti'~ 
fioati~ and control·of aircraft outside thefr 
nat~onal territories and extending iri sorne 
cases to quite considerable distances over the 
high se~s. An ,aircraft wfthin these contiquous 
zones subject to certain conditions, is required 
generally, when approaching or within certain 
specified areas over the hiqh seas, to identify 
itself, and subject itself to the appropriate 
air traffic controller on the surface. 'These 
zones are known officially as the Canadian Air 
Defence Identif.ication Zone (CADIZ) and thé Âm
erican zone ia known as the Air Defence Identi
fication Zone (ADIZ). Murchisan, ~he Contig
uous Air Space Zone in International Law; 
Department of Nationa! Defence, (Ottawa: 1955), 
p. 7. 

Aeronautical Code, Article Il (Argentina, 1967); Civil 
Aviation LaW,~Article 28 (Dominican Rep~blic, 
1969); Law on Civil Aviation, Article 21 (El 
Salvador, 1955 ; Civil Aviation Law, Article 
54 (Honduras, 1950); La.w of General Means of 
Communications, Artiole 323, No. 6 (Mexico, 
1950); Civil Aviation Code, Article 49 (N~car
aguat 1956); Civil Aeronautics Law, Article 60 
(Perl:1, 1965). 

The/competent authorlty can also decide which air
craft ~an be excepted f,rom this rule. Lena Pa; t 
Codigo Aeronautico, (1971), p. 54. 
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"Any- airera ft intended for a public 
service of transporting passengers or 
cargo ~ust be provided with a radio
.reeeiver and a radio-transmitter 
approvcd by the competdnt authority and 

, Any failure of suah equiprnent shall 
be a cornpelling reason to interrupt 
or cancel the flight." 

'\ 

Article 60 of Peru 1 s Civil Aeronautics Law ' 

provides that aIl aircraft must be equipped with operation 
4ft" .~~.~y 'IV' •• ' • • ~, •••• no' nam, ., •• ~.,o .,v, •••. 945 

The principle, of prohibiting radio-equipment . 
without a previous authori~ation is regulated by the,laws 
Of,Bolivia, Ecuador a~ uruguay.946 

Article 15 of Ecuador's Law of Air Traffic 
states: 

~~ 

î \'N~ equipment of radiotelegraphy 'Or 
radio te1~phone ~ay be carried aboard 
an aircraft without a special license 
issued by t~e authority of jurisdic
tion of the state to which the air- rl~ 
craft be1ongs." 947 

Uruguay's Code of Aeronautical Law, Article 
72 provides: 

945 
946 

947 
948 

"Use of Radio on private airera ft ie 
prohibited if they have not obtained 
the respective authorization. 1I 948 

Gi1dernaister, Derecho Aerqnautico, (1964), p. 32. 
Air Serv.ice Decree, Article 12a) (Bo1ivia, 1930), 

"Law of Air Traffic, Article 15 (Eçuador, 1960); 
Code o~ Aeronautica1 Law 1 ~ticl'e 72'" (uru~uay, 
1942) • , , 

'> 1 ) 

Carrera, Derecho Aeronautico, (1958), p. -126. 
To11e,"Direito Aeronautico no Uruguay", 3 Bol~tin. 

.' !!!., (1960), p'. 31 ... 
, c 
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The,compulsory use of radio in aircraf~ whicf' 
carry passengers is regulated by the laws of Cuba, Chile 

and Panama, although the la st two limit the obligation 
to those airerait which carry more th an 5 or lO'passeng
el's.949 

Article 28~f Cuba's Regu1ation on Civil Avia-
" tion states that, 

"Airoraft authori d to transport pas•• ft, ••• w~!O~ ~y.. ~V. 'l'~~,~.e.~y. 
ing and tranamittinq equipment may be 
exempted from such pr ibition." 

1 

'l'he prohibition being that no aircra'ft may have radi%r 
telephone equipment without lega1 auth rization. The 
authorization will state the us~ to be ID de of aueh 
equipment. 

Chile's Air Navigation Decree, in ticle 13, 
provides~ \ 

"Any aircraft~used in public se~vice 
capable of transporting at least 10 
persons shall carry radio-equipment 
ing and receiv~ng)." 950 

'....... ." ;' 

, 
, 

and\ 
\ 

(send- \ 

\ 
\ 

Panama's Regul~t1~;'~n\Ci~~1 Aviation in Arti-
1 

cle 61 states: \ ' 

949 

, , 

.. All airoraoft used in publ~c air trans
port service wi th capa ci ty 'tor 5 or 
more passengers, and Any other airc~aft 

1 

Regulation on ,Civil Aviation, Article 28 (Cuba, 1928); 
Air Navigatiori Oecree; 'Article 13 rChi1e, 1931); 
Regulation on Civil Aviation, Article 61 (Panama, 
1963). 

Hamilton, Derecho Mreo, (1960), p. :248. 
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used in public or'private service which, 
in the judgement of the Civil Aeronau
tics Board, so requires it, must be 
provided with the necessary radio equip-
ment." 1 

Radio communication equipment ia provided by a 
certificate or special ~icense, wh~ch is diff~rent from 

< 

the airworthiness certificate and ia issued by the state 
in whi~h the airpraft is registered. 95l This certificate 
O~ lio.~ •• ~. ~.,ul.t.4 Ln the 1awi of Ar,.ntin., CnLl., 
Dominican Republic, EQuador an~ panama.'S2 

J, 

The Arqentinian Aeronautica1 Code states in' 
Article Il, that aircraft must be equipped with radios, 
which require a li8ense issued by a competent authority.953 

In addition to the required license for the 
equipment, requlations in Chile, Dominican Republier 
Ecuador and Panama, pr~vide that such equipment can only 
be ~sed by personnel who have a special license for it. 954 

Article 15, p~ragraph 2 of Ecuador's Law of Air 
Traffie, when referring to the equipmen~provides that it 
"shall be operated only b~'persons who have a special 1ic-, 
ense therefor." 

951 

952 

953 

Chicago Convention (l'944), Article 30b). Bee also, 
Cheng, International Air Transport, (1962), 
p. 137. 

Aeronaritica1 Code, Article Il (Argentina, 1967); Air 
Navigation Oecree, Article 13 (Chile, 1931); 
Civil Aviation Law, Article 30 (Dominican Repu
bli~, 1969); Law of Air Traffie, Article 15 

.. (Ecuador 1 1960) 1 Régulation on Civil "Aviation, 
Article 61' (panama,_ 1963). 

Lena Paz, Codigo Aeronautico, (1971), p. 54, • 

954· Supra, Foot~ote No. 952, . ~ 

~-----
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/, ~~\I'-

Article 13 of Chile's Air NavigatiOn Decree 
states ~hat the equipment can Shly be used "by members 

. 955 
of the crew holding special licenses therefor." . 

The Dominican Republic's Civil' Aviation Law has 
added a requirement for equipment to aid"air navigation, 
i.e. devices to permit the flight by instruments. 956 

Section D. Legal éapabi1ity for Flight. Documentation 
on Board. 1 

An aircraft's capability of flight is as a1-
1 

ready pointed out, indicated by tne issuance of an air-
worthiness certificate, which implies technical approval 
only. However an aircraft aiso needs the legal capabil
ity, which means having on board the required documenta
tion, which allows the aircraft to operate in the air
space. 957 

955 

956 

957 

Article 19 of the 1919 Paris Convention stated: 

"Every aircr~ft engaged in interna-

~
t~onal navigation shall be provided 
~th: • 

A certificate of registration in 
accordance with Annex A; 

~) A certificat of airworthiness in 
accordance with nex B; 
c) Certificates d licenses of the 
Commanding Office, pilots 'and crew, 
in acèordance witb Annex E. 

Hamilton, Derecho Aêreo, (1960), p. 248. 

Ci vil Aviation Law, Artic e 28 (Dominican Republic, 0 

1969) • . .. 

ort; (19.62),' p. 1;38, 
~~~~~~~~~~~~1967), p. 46. 

) 

1 -
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d) If it carries passengers, 'a list 
of their names: 
e). If it carries frelght, bills of 
lading and manifesti • 

. f) Log books in accordance with An-
nex C; , 
g) If equipped with wireless the 
special 1icense prescribed by Arti~ 
cle 14." 958 ' 

/ 
Ar,tic1e 10 of 'the panamerican Convention is 

a1most identica1, the on1y difference being those neces
~itated by the absence of technica1 annéxes in ~avana.959 

Article 29 of Chicago Convention is simi1ar to 
the Paris Convention, and under the tit1e "Documents , 
ca.rried in airéraft" provides that the fo1lo~ing documents 
must be carried ~y~afrcraft of a contracting state ertgag
ad in international navigation: 

a) Cèrtificateof reqistration; 
b) Certifiéate of airworthiness;960 

c) Appropriate licenses for each member of the 
crew; 

d) Journey log book; 
e) Aircraft' radio station 1icense: 96: 
f) A 1ist of passenge~s names a~d places of em

barkation and disembarkationJ 962 

g) A manifest and detai1ed dec1arations of car-

958'tt Reper, Convention Internationale, (1930), p. 152. 

959 Warner)"Convention for Air Navigation", 3 ALR, 
(1932), p. 27.3. 

960 See, Supra, Part II, Chapter 5, Section B, p. 270. 

961 See, supra, ~ Part II, Chapter 5, Section C, p. 290. 

962 Cheng, International Air Trans)2ort, (1962), p. 139. 
1 

\ 

, . 
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go it carries:963 
,1 

The documentation has been generally thought 

necessary to create a presumption of and establish the ~ 

bona fides of air traff~c.964 

Among those documents required on board, perhaps 
the most important is the cer.tificate Qf' reg!stration. 965 

The certificate detennines the aireraft nationality966 a,s 

963 

964 

965 

966 

, ' 

Document~tion has gone through a great developm~nt i 
in international air transport, and today there 
is a need'to amend Article 29 of the Chicago C~ -
vention, espeeially in what relates to its 
clauses f) and g). Annex 9 to the Chicago Con
vention, "Facilitation", has been amended twice, 
in order to comp1y with the necessary 'chang~s 
with regards to documêntation. Today, contract
ing states are not required to present a Passen
ger Manifes~, and should not requi~e more than 
a notation. on the General Declaration of "the 
number Qf passengers embarking or disembarkinq, 
as the case rnay bei and the numbep going through 
the airport on the sarne flight". (Annex 9, para 
2.6 and 2.6.1). Also Contrâbting States should 
dispense with the requirement for information 
concerni~g the nature of goods in'the Cargo 
Manifest (Annex 9', para 2.7.1). ICAO, Doc. 8900, 
Repertory-Guide to the Convention on Internati~n
al Civil Aviation (1971), Article 29.3. 

Puente, "survey of ~omntercial,,..erj.al ltav!gation Law 
, in Latin America ", l JAL, ... (19'30), p. 13l. 

. Nrs, ','Etuq,e sur la natiohalit~ des Aeronefs ", 18 
~, (1964), p. 164. 

For purposes o'f international claims' by states on 
behalf of aireraft, between partie~ to' chicago, 
the .+egistration is conclusive on the.question 
of aircraft nationality, but between non-con
tracting part~es registration dqes not necessar
ily settle the matter. Cheng, International 
Air 'l'ranspqrt, ,(19'62), p. 131,. 

, . 

" 
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well as the eoun~ry :leh must issue, the eorrespondincl''''' 
airworthiness certi icate, and which aS;SUInes responsibil~ty , 
for the aireraft~6 From 'the' private law viewpoint the cert:ificate 

is important because it imiCfltes ~ owœr of the aireraft .. ., , 

~~-' The registration certificate as a requirement 
,,,,,(r' 
_"rto cireulate in the airspaee. is demanded by al~ Latin 
't )'1",... 4 ·-Amerl.can texts, wi th the ex:cept,ions of Colombia and Vene-

zuela.9.68 

Article 17 of Cuba's Civil -Aviation 
.,.t ••. " 

967 

968 

., 

"In order to'circulate in th air 
over the national territory and the 
jurisdietional waters, aIl private ' 
aireraft must r registered with ~ 
the Ministry 0 National Defense 
and possess th authori~ation issu~d 
by that Minist y as well as a eer
tificate of airworthiness for the 
aireraft .• '. ". 

Meyer, com~endio de Dereeho Aeronautico, (1947), 
p. ~3 . , 

/ 

Aeronautical Code, Article 10 (Argentina, 1967), Ai~ 
Service Decree, Article 3 (Bolivia, 1930); Air 
COde, Article 12 '(Brazil, 1966); Law on Civil 
Aviation, Article 59 (Costa Rica, 1949); Regula
tion on Civil Aviation, Article 17 (Cuba, 1928)7 
Air Navigation Decree, Article 17 (Chi1e, 1931)'; 
Civil Avi~ion Law, Article 27 {Dominican Rep
ublic, 1969)1 Law. of Air,Traffic, Article 8 
(Eeuador t 1960); Law on Civil Aviation, Article 
57 (El Salvador, 1955); Civil Aviation Law, 
Article 32. (Guatemala, 1948); Civil Aviation 
Law, Article 40 (Honpuras, 1950); Law, 
Means of Communications, Article 323, No. 3 . -(M~X~COi 1950); Civil Aviation COde, Article 
35 (Nicaragua, 1956), Regulation on Civil Avia
tion; ~ticle 59 (Panama, 1963)t Aeronautical 
Code; Article 20 (Paraguay, ,1957); Civil Aero';; 
nautics Lâw, Article 12 (peru, 1965); Cdde of 
Aeronautical Law, Article 47 (Uruguay, 1942). 

1 ~ 

,. 
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l' ,~ 

. 
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,\ ' , 

M~xico 1 s Book Four, LaW' of Gene~l Mean's of 

Communications, Artièle 323 No 3 provide~ .' 

"In arder to CO~d~ct '~p~r.ti~ns \\ 
in Mexicarl' terri tory, the o\'fners, , 
possessors or operators of civil , 
aireraft·must hold the ëertifications \ 
of regist'ration required •.. " 969 \ -, r . >\ 
The Uruguayan ,Code of Aer nautical La~, i~ AIti-' 

'd ' cIe 47 prov1 es:', \ , ~ 

"National or foreign private air- " 
craft flying over the national . 
territo+y or territorial water~ 
shal1 c~rry the certificate of 
registration. Il ,970 

Crew licenses. are essential, for an aircraft , . 

\\ 
\ 
\, 

which gives the 'best assurances of safety by meeting' high 

te~hnica1 s,tandards is useless if not commanded by e?Cperts~71 . 

T~ay, when an airc~aft's cornp1exity creates 'a greater 

" potential risk, personrièl "must be ,able and knowledgeable. 

Licenses are not aIl the sarne and the. requirements for 

each aiz:craft are 'different, but the' obj'ective, is uniform; 

ta hand over the aircraft to somebodY'who know~ how t~ 
. 

fly it. 

',' '\ . ArtiCI: 191 of the Paris Convention 'of 19-19 
determined that every aireraft eng~ge-d in international 

navigation haq to carry among the dOcuments required, cer

tificates (and licenses ,of. the Commanding Off;i.cèr, pilots 

and crew. 9?2 ~ very d~tailed regulation of the subject 

969 

970 

971 

Linares, -Registro ,Aeron4ut'lco, '(1956)., p. 52. . . ) 

Tolle, "Direi to Aeronautieo no uruguay,", 3, l301etirt ITl\., 
(1960), p. 24. 

1 • 

, J 

\~ 
J 

...-::, .-
Videla Escalada, 2 Derecho Aeronautièo, (1969), 

p. 535 • 
---~ - -- 972 ' 

J -, - "Meyer 1 Compendio dé- Derecho Aeronautico, ,(1947), 
/ r p. 2~4. , \ 

-'"'--~------



o 

'. 

, 

l 
ll!) . 

('!) 
,,), 

, , 

,~, l' 

• ~ J ~~'" '. t,. .. '. ... ' .. 
~, ,~ ~ .. " n ___ ~ ....... _____ ..;... ______ .:.......;.... ____ ~-:-_____ ---:-

\ 
, 

• --303- .\ , 

was l:noludéd in Annex E, in order to (lete~mine the ~'ni-
, ' , \ 

mum q'i~lifioations ~ece~,sary for ,obtainin9 oe..rt~ficates 

and lio~nses as. pilots and navigato;-s. 973 ~ Articl~ '12 of 

the conv~ntion provided the fo11owing: 1 ® 

\ [ 
I~he Cormnanding Offioer, pilots, i'epgin:.. 
e sand other members of the op~rat
in 'crew shall, in acéordance wi~h the 
con i tions laid down in Annei: E, 1 be ' 
pro~+ded with certifioates of cone-
teno~ and, licenses issued 6r ren ered 
V~1~4~Y ~h. ".,. who.. ~.,LO"' iY 
the ai: oraft. possesses." 974 l ' 

, 1 

t 

, , l ' _ 

1 

, The pan~rican Convention a:lso teferred to the: 

certificates ~~ ~co petency of the Co~and~r, pilots, engin

eers ,~nd crew, in:Ar icles 10c) and 13. 'Article 10c) in-. . 
cluded the certifioa~es ~s the documents that had ta be 

~arried in ever~ air~r~ft, and Article 13 referred ta the 

qualifications oÏ the\ crews, and regulated in detail what 
1 1. , 

the Paris Conventien a~d in its Annex E. One observable 
'1) • 

difference is that while the Havana Convention on1y asks ... \ . , 
fo~ one docùme~t for each roember of the craw, thè paris 

. conventio~ demanded two I~\ 9.7 5 
12 ' 

• 
The experlellœ\ of the Paris conve'ptiori lead the 

dr~ers of ~he Chic~go ~onventi?n, to put into the text 
1 " ' .... only the fundamental rule,s 1. while Anr:tex 1 to the COnven-

tion, '''Personnel Lièensing" 1. was 'bo, regulate ,j,n d~,ta;1 the 

973 

'974 

975 

. . 

.. 
Zo11lnall, Law of ~the Air, ,(l92?), p ... 155. 

'\ 

,.'\~ 
Roper, Convention Internationale, (19'30), pt; 138. 

u " ",' {':(' • 4 

Warner, ~ConveDtion for Air Na~i9atioq", 3 ALR, (1932), 
, p. ÛiS. . . 

1 • 
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b . 976 su Ject. 

The term licensing has the sarne ,rneaning as the 

terrns "certifieates of eornpetency~', "lieense" or "eerti-
. 977 

ficate" used in the Chicago Convention. 

Chicago establ~shes that those aireraft engaged 

in international navigation must carry on board the "ap

propriate licenses fo~ each member of the crew",978 ~nd 
it also decrees as a fundamental principle979 that, 

"the pilot of every 4ircraft and the 
other members of the operating crew of 
every aircraft engaged in internation
al navigation shall be provided with 
eertifieates of eompeteney and licenses 
issued or rendered valid by the state 
in which th'e aircraft is "reqistered." 9Q'() . 

. . 

Article 33 of Chicago refers to the recognition' 

ot certificates of competency and licenses by other con

tracting state.s, other than the st9te issuing thè certi-

fic~tes, provided that the requirements demanded are equal 

976 

977 

Standards and Recommended/practices were first adopt
ed by the ICAO' Coundil in 1948, and âesignated 
as Annex 1 to the ~vention. These Standards 
and Recommended Practiees were based on recorn
men~ations of the Personnel Licensing Divis"ion 
at its Second Session (January, 1947), relating 
to the licensing of flight crew members and,also 
of key personnel responsible for providing and 
maintaining air navigation services. Annex 1, 
"Personnel Licensing", 6th Edition (April, 1943), 
p.S. 

• Le Goff, Droit Aerien, (1954), p. 311. 

978 Chiëago'convention, (1944), Article 29c}. 

"~79 ~see, Chicago Convention (1944), Article 3~ •. > 

980 ~aint Alary, Droit Aerien, (1955), p. 106. 

, 

\." 

(, 
fi" ,. • 'f -b:-;; .... , ...... ~- T~·-.. -""~" ~ "",\r 'D:'I?': ç" r~ A" ~ 'ft 1 ~~;:;'~'. ~J~~ .. iS~\l :f:9. ~~u ~ •• ~n\ ~I î ~~\, !' .. - ~~:-I)lt,. ~~~Ll::{;i~" ~i 1~!3}~ ~j~t\:.!l?~:i~~-;(t!f~~i~f.~.: 
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or above the minimum standards set by Chicago. 98l 

Thë certificate, of competency a(a require-

ment among the aircraft documenta7ion is mentioned by the -
laws of Argentina, Cuba, Chile, Dominican Republie, El 
Salvador, Honduras, Mexico, Nicaragua, Panama, Paraguay 
and peru. 982 

Article 12 of Chile's Air Navigation Oeeree 
provides: 

"The Co~ander, pilots, mechanics, and 
other erew members on board an aireraft 
must hold aptitud~ eertifieates and l , 

licenses granted under conditions fixed 
by the state whicch original1y issued the' 
1ieense to be validated." 983 

Article 19 of Argéntinats Aeronautiea1 Code. 

states: 

981 
982 

983 

"Persons that earry out aeronautieal 

have" for the exercise of the funct.ion , 
competeney certifieates aecepted bf 

functions on board foreign aircr~ft must ) 

the ~gentinia~ aeronautical authori ty ~ " 

Shawcross and Beaumont, Air Law, (1966), p. 224. 

Aeronautica1 Code, Article 19 (Argentina, 1967); 
Regulation on Civil Aviation, Article 17 (Cuba, 
19~ Air Navigation oeeree, Artièle 12 (Chi~e,' 
1931); Civil Aviation Law, ~ti~le 27 (bominican 
Repub1ie, 1969); Law on Civil Aviation, Article 
57 (El Salvador, 1955); Civil Aviation Law" 
Article 40 (Honduras, 1950'); Book Four, Law of 
General Means of Communiqations, Article 323, 
No. 3 (Mexico, 1950); Civil Aviation Code, Arti
cle 35 (Nicaragua, 1956); Regulation on Civil 
Aviation, Article 59 (Panama, 1963), Aeronauti
cal Code,' Article 20 (Paraguay, 1957); ,Civil 
Aeronautics Law, Ar-t,icle 12 (Petu, 1965) • 

Hamilton, Oerecho A~reo, (1960), p. 220. 

----_.---- -- -- ... -
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or issued according to international 
agreemencs in which the Nation is a 
eontraeting party." 984 

Aecording ta Article 19f) of the Paris Conven
tion, Log Books should be earried by every airer~ft en
gaged in international,naVigation. 98s Annex C to the -Convention deterrnined that the fOllowing Log Books should 
be fOund in the aireraft: 

a~ Journey log; 
b) Aircraft log; 
e) Engine log; 
d) Signal 10g.986 

Section l of ~nex C stated that the Journey Log Book had 
'to be kept in evèry aireraft and had to contain the 'fol

lowing particulars: 

984 

985 

986 

987 

"a) Category to whieh the é\ircraft belongs; 
i ts nationality and reqistration marks f 
the.tull name, nationality and residence' 
of the owner; name of maker and the carry
ing capacity of the aireraft; ~ . 
b) In addition for eaeh journey: 
1- The names, na tionali ty and res idence " 

of the pilot and of each of the members 
of the creWi 
I1- The place,. date, and hour of departure, 
the route fo110wed, and aIl incidents, en 
route, ineluding landings. it 987 

• 
Lena Paz, COdigo Aeronautico, (1971), p. 5~. 

Gay de Montella, Derecho Aeronautico,: (1950), p. 185. 

zo11man, Law of the Air, (1927,),1, p. 148. 

Wingfield and Spa~kes, Law in Relation to Aircraft, 
. (1928), p. 0 94 • i 

" 

1 " l ' 
,f 

/ 

• 



. ,. 

., 
, " 

" , 

~~~; 
;"'<\~i::.," 
~\'t;,>, 

:7', ~ '" 
7 -; y 

-'t't l 

. ,! ' 

~~ . . ~ .. 

o 

t , 

. , . 

, 

,---

.. " '\.~' b,\-' /'~ t ,:/~ , d 

, ',j-
o ~ ... 

-307- .. 

The Log Books werJ also mentionéd by thè Madrid 
Convention of 1926 a~d the ~anamerican convention. 988 

,The importance of the J9u~ney Log Book is based 
on the fact that the aireraft is an element related to 

very important interests. These interests cah be affeet
ed by aets which take place in relation to the airer,aft 
or whieh oeeur on board the aireraft. It is therefore 
absolutely essential for the aircraft to have documenta-

~ , 

~~on of t~a 1.9~ aituation, &8 wall &8 the 18Val situa
tion'of persans charged wi~h pertarming certain ac~s an 

board. Thus anyon~ who ,has the 4nterest or the need'ûof 
knowledge about occurrences on board, can seei the"infor-

CO' < 

mation on the Journey Log' Book. Of courSe, both private, 
" .. .. 

.and pUblic interests will be ~onsidered among the informa-
tion recorded. 989 ' 

.. 
, 
c 

fl 

ç;) 

.-

The importance the Log Book,has been assessed 
at Chicago, and in addition to the provisions of Artiqle 
29d), Article 34 regulates Journey Log BOOks990 , by stat
ing that they, 

988 

989 

990 

• 

." 

Havana Convent~on, Article lOf).' Meyer, Compendio 
de Derecho Aeronautico, (1947), p. 232. 

Videla, Escalada, 2 DFreèho Aeronautico, (1969), 
p. 536; Shawcross and Beaumont; Air -Law, (1966), 
p. 222.-

Resolution AlO-36 of the Tenth Session of the Assem
'bly. (195~) stated tha't,the GeJ1eral'Oeelaration 

• 

. whènnprepared so as to contain all the informa
',tion requ~ted by' Al:tie1e 34 of Chicaqo with res-, 
~pect.to the Journey~Log Book, may be ~onside~-' 
ed by Contracting States to be an acceptable', 
form of Jdurney Làg Botlk. ' ICAO, Doc. 8900, Rep
ertory-Gu:Jlde to the Convention on" International 

,0 -Civil: .Aviation, . (1971), Arti.cle 34-3. 

, J 
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, , ' 

, 
" ••• shall be maintained' in respect of ~ 
every aircraft engaged in internation-
al navigation ••. " 

" ••• which shall be entered particulars 
of the'aircraft, its crew and of each 
journey, in such. form as. may be pres- ~ 
cribed from time to time pursuant to 
this Convention." 991 

" , \0' , , 
, \ 

The Loq Book ls a record of relevant ocourre~ce8 
on board an aircraft during a flight, especially regarding 
passengers, and crew, such as births, deaths, crimes,or 
other unlawful acts agai~st civil aviation, disciplinary 

-measures taken by the fÜrcraft Commander. Th'e facts' an~o-
tated in the Log Book do not have an official purpose, 

, 992 
they 0nly fufili a raIe as a means of proof. The_Log 

BooR links the Aircraft Comman~er, as a public official or 
representative of the authority, and those acts happening 
during a flight. 

, , 
As proof of 'occurrences during navigation Log 

Books must be weIl guarded by the persans to whom ~hey'are 
confided. It has been said that th~ entries on the book 
assume the,value of public acts, and that t~ey c~ftify and 

, , 
are an evidence, even though they can be attacked by the , , , 

allegation of falsehood with respect to the public perfor-
mance of aircraft commanders. Those entries that reflect 

991 

~92 
1'> 

Matte, Droit Aerien-Aeronautique, (1964),'p. 194. 
, 

Bravo Navarro, El Comandante de>Aeron 

q 
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the private interest only have the value given by the law 
of the nationality of the aireraft, or those of 'the "lex 
f . Il 993 or1 • 

Dr. Matte, on this matter, opines that"the 
ai~oraft commander should record or draw up the necessary 
eertifieates qnd summon witnesses to sign the papers wh~n . " 
necessary. The documents should be of a probat1ve nature 
and shoula serve to facilitate leçal registration after . , . 
1.n4~n. O~ ~o ••• i.t the •• t.bl~.hm.nt of l.val ~ivht. bJ 
judicial or administrative cou~ts of law.'94 

, 
ICAO on th~ suhjeet of the Log Book has deter-

&~Àed certain rUle~ in Annex 6; by providinç tQat the air
eraft commander is responsible .for keeping the Journey 
Log Book and the declarations he makes theréin, up to 
d~te. 9~S '" ' 

Annex 6 of ICAO recommends also'that the Journey , 

Log Book should have the follbwing items: 

-
993 

994 

995 

l - Aeroplane nationality and r~gistration1 
II - Dat'e; . \/ 

III - Names of Crew members, 
IV Dut Y assignments of Crew members: 
V - Place of departure; 

VI - Place of arrivaI; 
VII -.Time of ~eparture; 

Gay de Montella, Derèeho Aeronautiço, -(19~O), p. 323-
1 324.' ~ 

, 
- -~-~ • 1 • ~-, " 

Annex 6, "Operation, o'f, Aireraft", pàrt 1, Internation"" i, 
al COmmercial Air Transport', ,secoiia--Ed,i...,tion of 
Part l (Septembel\ 197~), para; 4.5.5. ~ 

, , 

ti " , , 

• 
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- Time of arrival; 
- Hours of flight; 
-'Nature of flignt; 

~ 

XI - Incidents, observations~ if Any; 
XII - Signature of person in cparge. 996 

In Latin America the 1aws Of-Argentins, CuboÎ 
Chi1e, Ecuador, El Salvador, Honduras, Niearigua i and peru997 

genera11y require that the aireraft have the Log,Book on 
boaI!d. 

Ecuador's Law of Air Traffie, in Article 13 
states: 

996 

991 

998 

,! 

"In order.to f1y, a11 private 'aircraft 
must have the board Qocuments pres- ~ 
cribed by the regu1ations. fI 998 

The laws of Bo1i via, 'OOminican Repub1ic, Guate-

Annex 6\, "Operation of Aircraft", Part l, Interna
'tional Commercial Air Transport, Second Edition 
of P~rt l (Septémber, 1970), para 11.4.1. 

Aeronautical Code, Article 10 (Argentina, 1967), 
Regulation on Civil Aviation", Article 31 (Cuba, 
1928); Air Navigation Decree, Articles 17-18 
(C~ile, 1931); Law of Air Traffie, Article 13 
(Ecuador, 1960); Law on Civil Aviation, ~iele 
57 (El Salvador, 1955)1 Civil Aviation Law, 
Article 40 (Honduras, 1950); Civil Aviation 
Code, Article 35 (Nicaragua, 1956), Civil Aero
nautics Law, Article 12 (peru, 1965). 

carrera, pere9ho Aeronautico, (1958), p. 127. 
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mala, Panama, Paraguay and venezuela999 require definit-
ely a Log Book or "aircraft book". 1000 / 

/ 
/' 

Article 32 of Guatemala's Civil Aviation LaW 

provides that every,aireraft engaged in national or intér
'", national flight must carry the following docmnents, on 

board: 

" ... 
c) A flighe plan; 
d) An Engine Log Book; 
e) An Aireraft Log Book." 

Article 33 of Guaternala's Civil Aviation Law states that 
when the airqraft mentioned in Article 32 are "engaged in 

the, transportation of passengers, merchandise or m?il, they 
q, 

must carry", in addition to the already mentioned docu-

ments, a permit, a passenger manifest, a cargo manifest and 
a crew list. lOOl 

999 

1000 

1001 

Venezuela's Civil Aviation Law mentions in its 
Article 28, the "libro de bitacora" and it 8eems 
to be a mistake. The "libro de bitacora" is a 
technical bdbk of navigation course. AlI the 
activities which take place on board should be 
reqistered in the IlLOg Book" ("Oiario de Nave
gacion"), carried by the aircraft conunander, but 
which is not meneioned in the law. Obviously 
there is a confusion in wording.' Delascio, 
"Comentarios referef;\tes a la posible revision 
de la 1ey de aviacion civil vigente", 4 Revista 
Sovedae, (1971), p. ISS. 

Air 

, 

Service Oecree, Articles 3"" Il (Bo1ivia, 1930); 
Civil Aviation Law, Articles 32-34 (Guatemala, 
1948): Regulation on Civil Aviation, Articles 
60 (Panama, ,,1963) t Aeroriaut,ical COd,e, Articles 
20 , 76 (Paraguay, 1957); Civil Aviation Law, 
Artiele, 27 (Dominican Republic', ,,1969); Civil 
Aviation Law, Article 28' (Venezuela, 1955). 

Juarez, Derecho Al§reo Guatema'Iteco, (1957), p. 83: 

, 
li 

" 

\ 

\ 

" 
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panama's Regulatioh on Civil Aviation, Article 
60, in a very detailed manner.provides: 

, 1 

"In addition to listing the marks of 
nationality and reqistration and the 
name of the owner, the flight log of 
an aircraf~ must indicate for each 
flight: thi date, nature of the 
flight (private, aerial services, ~ 
scheduled or non-scheduled air trans
portation), the names of the crew, 
the place and hour of departure, 
the place and hour of arrivaI, any 
incidents or observations, the sig
na,ture of the chief pilot, and where 
pertinent, the v-rsas of the~compet$nt 
authori ties • « ., . 

., • < 

Paragraph 2' of Article.60-adds: 

\ 
4-

,? 

"The Chief pi1rot -~ha11' be responslble 
for entering th~sé' f~ts in the Jlight 
log". " 

Paraguay's Aeronauttcal.~Od~, Article 76 states: 
) 

ItThe Commander of an aireraft alla11 
record in the log book the marriages, 
bil;"ths and deaths occurinq duri'ng the 
trip, and shal1 sénd ft'certifi~d copy 
of said éntr,ies ta th~ competént auth
ori ties ••• '1 1002 " 

. " I! 
There is an a~dit!ona1 requirement in the laws 

of èhile, 
the books 

Ecuador and El s;î~ador.1003 They' p~oVide·that 
- -( 

must be iept for • period of time, not less than 

1002 

lQ03 

, - . 

Tolle, A!r L~w in Latin America, (~60), p. 222. 

Air Na~.i9ation Decre'e, Article 18 (ch~J.e, 1931).; Law 
of Air Tra fic, Article 13 (Ecuador, 1960); Law, 
on < Civil iation, Artic'!e- 70 -- (E-l---salvador i 
19S5h 

, .... - ~ ~ , . 
l." ~,j i' , t, 
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two years. 

states: 

~ 
Article l~ of Chile's Air Nayigation.Oecree 

"Log Books must be preserved for 
two,years, computed from the date 
of the last entry verif~ed therein." 1004 

• 

Article 70 of El Salvador's Law on Civil Avia-
\ 

tion entitl~d "Preserving Books" stat'es: 
~ 

' .. 

"Air transport enterprises must keep 
~ the books relating to operations of 

their aireraft at the disposal of the 
Department of Aviation of the Ministry 
of Defense for a term of two years 
frQm the last entry or anno~ation made 
therein. " 

/ 

/ 
Article 29f) of the Chicago Convention requires 

that aircraft 'carrying passengers must have a list of 
their names and places of embarkation and destination. A 
.general declaration which has to be completed by air ~' 

transport operators in arder to meet public'authorities 
requirements is ~rescribed by Annex 9 to the Chiçago Con
vention, "Facilitatio~".lO~S 

The list of passengers is required for reaso~ 
related to police motives, as well as identification pur

. ,:poses in case pf an accident, by the laws of Chile, Dom
~' inican RepuBiiq, ~l Salvador, Gu\temala, Honduras, Nicar

agua, IPa~ani'a" and Paraguay. The invoice and manifest of 

cargo ls also demanded by the ab6vementioned countries for 
, . '"t? 

Hamilton; Derecho ~reo, (1960), p. 211. 

10;05. ,Shawcross & Bea~ont, Air Law, (1966), p. 223. 

" 

, ' 

" 

'. 



, ,. 
,r 
1 

l' ' 

.' '7 " , 

, ,h 

• r'i." , 
~: ,;\ 

:..- -1· 

; :'-~? 
r~ ,~ 

_;1" ~ 1- .. : 

. ,1...-1. l 

o 

o 

/ 

-314 ... ,. 

custom inspection purposes.l006 

Article ~O of Pàraquay's Aeronautical Code is 
a good e~ample, beca~e aIl the states aforementioned, 
followan identical system. Cla~ses f)'and g) provide 
that if the aircraft, "carries passengers, a list of 
their names, indicating points of departure and des ti-

... 
nation" will be needed, and also "if it carries freight, 

. 1007 
a manifest and detailed declarations as to the cargo." 

We shall briefly review other requirements 
by certain states which are no~ considered by the maj
ority of Latin American law9:' ;1.- , , 

1-) Health Permit: Rèquired for International operatibns 
~ . 1008 1009 by Ch11e, El salvador, Honduras and Nicaragua. 

2) Mail Manua1: Mentioned by the laws of Honduras, El 

1006 Air Navigation Decreet,Art'lcle 17 (Chi1e, 1931); 
Ci vil Aviation Law, Article 27, (Dominican Re
pulf1ic, 1969).; Law on Civil Aviation, Article 
57 (El Salvador, 1955); Civil Aviation\ Law, 
Ar~icle 33 (Guatemala, 1948ti Civil Aviation 
Law, Article 40 (Honduras, 1950); Civil Avia
tion Code, Article 35 (Nicaragua, 1956)~ Regu
lation on Civil AViation, Article 59 (Panama, 
1963),; Aeronautical Code, Article 20 (paraguay, 
1957). 

1007' Fuster, Derècho'Aeronautico, (1958)~ p. 140. 

1008 Chile's Air Navigation Decree, Article 17 i8 the 
strictest of them aIl, and provides that "upon 

'entry into the country airqraft'shal1 carry a 
,bill of health viseed by the respective consul . 
in accordance with the'Consular Law in force or· 
to be adopted". Passengers shou1d present the 
document~ required by health regulations. ' , . , 

1009"' '. Air Navigation Decree, Artic1~ 17 (Chi1e, 1931); 
" "Law on civil Aviation, Article :':44 (El' Salvador, 

1955);. Civil Aviation Law, Article 120 (Hondur
as, 1950); Civil Aviation Code, Arttole 115 

~ 

(Ni,caragua, 1956). 

10 • 
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" 

Salvador and NiOaragua.lOl~ 
3)\Clearanee and exit permit: mentioned by the laws" of . 
El Salvador; 'Honduras, Nic~ragua,lOll and'Guatemala. 1012 
, ' 
4) Flight plan: mentio~ed,by Guatemala, Hondu~as and ~ie-

. arag~a.1013 ~ . 

Regar~ing the flight plan presented by the Air
eraft cOnunander in the operations off,iee of the departure 
airport ia defined by ICAO's Lexicon as: '" 

"Specified information provided to 
Air Traffic services units relative 
to an intended flight or portion of 
a flight of an aireraft." 1014' 

," 

The flight p,lan is drafted br the A~rcraft conunander, who 
specifies whether he will use visua1 qr instrument flight 
rules. The plan is optional for VFR flighta, but manda
tory for IFR' flights. The ~l~ght plan affirms 'that the 
crew members are qualif~ed, :the aircraft pb~sesses aIl 
necessary equipment and that the airera ft commander agrees/· 

to follow the ru1es therein. I01S 

, 1010 

1011 

1012 

1013 

1014 

1015 

Ibid. 

Ibid. 

Civil Aviation Law, Article 33 (Guatemala, 1948). 
• • Sée, Foo'!:note 1009 and Footnote 1012. 

~ 

°ICAO Lexicon,. Doc. 9110, Vol. II, (1974), p. 46. 
See a1so, Annex 2, Ru1es of the Air, Chapter l, 

"nefintiions. 
1 . 

Matte, International Legal Status of the Aireraft 
Comiander, (1975), p. 38. 
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Mentioned only by Guatemala's Civil 
• 

/ 
How~ver we musb bear in mind, that aIl the aoc-' 

uments required or dem~nded by the states, with the exaep
tion.of those eonsidered by Articlé 29 of the Chicago 
~COnYention,lOI7 ean only be demanded by~e states within 

their jurisdictiona1e: l,imi ts or wi ~h respe~t to those air
\ : craft in ttheir register, according· to the rules establish

,ed by the Chicago Convention. lOIS 

. 
Section E. Aireraft Inspection 

o l' 

Article 16 of 'the Chicago Convention determines 

. , ' ' \~ 

théft "The appropria te authori ties" ,of èaeh of the contracting 
states shall have the right ••• to .inspeet the 'eertifieates 

\. \ ' 

and other documents preseribed by this Convention. illOIS . 
The re~sons for an inspectiOn are based on the, . . , 

international public interest, as weIl as internaI public 
order. The inspeet~on permits verificati6n, aecording to 
the airworthinèss eerti"fieate, of the nat.ional! ty l reg~s-.. '. 
tration and safety of the aircratt as weIL as the type of · 

'merchandise carried on board. the eapability of the crew, , 
contro~ of the passenger~ and other details. 

, . 
The 'right to inspect, search and control is based 

on A.rticle 21 of the Paris Convention. The Article ;'efer-
r 

red to the rules for departure, in flight-time and landLng, 
Article 21 st~ted the following: 

1016 

1017 

1018 

"Upon departur~ or landing of an air
eraft, the authorities of the country 
ahall have, in aIl cases; the right ~o 

Civil Aviation Law, Artidle 32 (Guatemala, 1948). 

The'documents required by the Chicago Convention 
(1944) in Article 29, are compulsory for every 
aireraft of a contracting etate engaged in 
international navigàtion.' 

\ 

Cheng, Int!:rnationat Air Transport, '. (1962), p. 128. 
/ f \, 
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,t . 
visit the 'aireraft and verify aIl the 
'.docum~nts wi th ~iep i t' must be' prov
ided. " 101·9 

p' 

Th~· i i h 1020' i 'd e ~nspect on r 9 ,t 'can be exerc sed· ur-' 
ing any stop in the territory.of a contracting state. 
An airera ft can, in .certain qua1ified cases he obliged to 

-land for search and Inspection. 102l 
. ~ 

, '.-/ 
• ! 

The riqht of inspeeting"\he aireraft ls recog'-, 
nized expl~ei~tly by' the 1aws of Arqentina" ,Bo11via, 
Brazil, Costa Riéa,} Co'lombia, Chile, .Guatemala, Peru 

, 1022 J ' " 
and 

Uruguay. ..,' . 

1019 

, \ . 
'Article 13 of Bolivia'8 Air Service deeree states: 

"On International flights (national or for
eign) , at 1ea,ving or entering ~e coun
try, the customs, hea1th, ~oliee, or mi1-
ita~y authorities, as applicable, shSl1-
in aIl cases, inspect aircra·ft inside 
and outside and ascertai'~compliance wij::h, 
applicable provisions.~' . , ' 

Zollman, Law of the Air, (1927), p. 13~. 
, . 

1020 No especific decision relatinq to searph of air
craft has been taken by a,ny organ of ICAO. 
Annex 9 (Facilitation) para 2.2. states in gen
eral' terms: "Con,\:raeting states shall make pro
vision whereby prqcedures for the clearance of 

) ,aircraft will be appiièd and earried out in such 
a manner as(.to retain the advantage of speed in- 1 

herent io air transport." . ' 
1021 ~ 

An inter-esting feature of the right each eontract-
ing state has ~p inspect and se~rch airera ft of 
th~ oth~r contraç~ing stâtes on landinq or d~p
arture, 'is that the appropriate authorities 

'1;' shall do so "without unreasonab1e deJ,.éy". 'Cheng, 
International Air TranSport, (1962), p. 166~ 

1022. 'Aeronautical Code, 'Article ·13 (Bolivia, 1930); Air 
. COde, Article ,77 (Brazil, 1966), Law on Civil 

Aviation, Articles 39, 40 &--;'7 (Costa .Rica, 1949); 
Law'on Civil Ayiati~ Article 84 (Colombia, 
1938): Air Naviqat.ion Decree, Article '40 (Chi1e, 
1931); Civil Aviati6n Law, Article 5 (Guatemala, 
1948); :Civi1 Aeronauties Law, Article.10 (peru, 

·1965), Code of Aeronauticâl Law,'Article 32 
(Ur~9uay, 1942). . 
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The Chilean Air Navigation Deeree, in 

provi'des: 

"The aviation authorities May under
take aIl types of investigation before 
take-off, landing and dUfing the stay 
at the airport eoneerning aireraft, 
their èrews, goods, and pers ons pres
ent or shipped." 1023 

its Arti-

Article 77 of Braz~l's Air Code states that it 
';" 

grants to the Aeronautieal Authority the control over al1 

activities involved with air services. l024 

The inspection right is followed by Latin Ameri

ean laws in order to assure that rules a~e not violated, 

sueh as those that prohibit the aireraft from having photo

graphie instruments or similar devjces with potential use 

in espionage. This prohibition Js regulated by the laws 

of Bolivia, Brazil, Cuba, Chile, Dominican Repub1ic, 
1025 Honduras, Nicaragua, Peru, Uruguay and Venezuela. 

Cuba's Regulation on Civil Aviation, Article 30 

states: 

1023 

1024 

1025 

Hamilton, Dereého A~reo, (19~0), p: 238. 

Valle, Codigo Brasileiro do Ar, (1967), p. 129. 

Air Service Decree,' Article 12 (Bolivia, 1930); 
Air Code, Article 68 (Br~zi1, 1966); Regulation 
on Civil Aviation, Article 30 (Cuba, 1928); Air 
Navigation Decree, Article 28 (Chi1e, 1931); 
Civil Aviation Law, Artic1~ 49 (Domihican Repu
blic, 1969); Civil Aviation Law, Article 46 (Hon
duras; 1950); Civil Aviation Code, Article 
41 (Nicaragua, 1956); Civil Aerorrautics Law, 
Article 13 (Péru, 1965): Code of Aeronautical 
Law, Article 69 (Uruguay, 1942); Civil Avia-
tion" Law, Article 12 (Venezuela, 1955). 
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"No aireraIt of any nationality, may 
carry photographie or topographie ap
paratus or instruments for its use without 
especial perrnissio~ from the Ministry 
of National Defense." 

There are other reasons for'which astate may 

inspect the aircraft: 

1) Safety purposes prohibit the transport of arms, am
munition, explosives, inflammable materia~ on board com

mercial aircraft. 1026 This is regulated by the lalC of 
Argentina, Biazil, Colombia, Cuba, Chile, Dominican Repub
lie, Ecuador, El Salvador, Guatemala, Honduras, Mexico, 

1027 Nicaragua, Panama, paraguay,'peru J Uruguay and Venezuela. 

Article 68 of uruguay's Code of Aeronautical 
Law provides: 

1026 

1027 

Hyzer, "Pan American Air Regulation", 4 JALC, 
(1933), p. 531. 

Aeronautical Code, Article 9 (Argentina, 1967); 
Air Code, Article 68 (Brazil, 1966)~ Law on 
Civil Aviation, Article 83 (Colombia, 1938)~ 
Regulation on Civil Aviation, Article 36 i 

(Cuba, 1928); Air Navigation Dec~ee, Article 
28 (Chile, 1931); Civil Aviation Law, Article 
51 (Dominican RepUblic, 1969); Law of Air 
Traffic, Article 16 (Ecuador, 1960); Law on 
Civil Aviation, Article 74 (El Salvado~, 1955); 
Civil Aviation Law, Article 65 (Guatema~, 
1948); Civil Aviation Law, Article 57 (Honduras, 
1950); Law of General Means of ,Communications, 
Article 32A (MexicO, 1950)~ Civil Aviation Code, 
Article 52 (Nicaragua, 1956); Regulation on 
Civil Aviation, Article 66 (panama, 1963); Aero
nautica1 Code, Article 41 (Paraguay, 1957); 
Civil Aeronautics Law, Article 57 (Peru, 1965); 
Code of Aeronautical Law, Article 68 (Uruguay, 
1942); Civil Aviation Law, Article 13 (Vene
zuefa, 1955). 

\ 
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"lt i9 prohibited for private ,aircraft 
to transport carrier pigeons, explo
sives, arms, munitions'of war; and 
gene'rally any war materialoi il 1028 ., 

,2) In arder to avoid th~ traffic of prOhibited drugs, 

narcotics, or any other s'imilar elements, the state may 

inspect the aircraft at will. T~is is regulated'by the ' 
laws of Colombia, Cuba, El Salvador, HondurAs, Nicaragua 
and Panama. l029 

, 

Article 72 of El Salvador's law on Civil AVia
tion provides: 

"The international transportation by 
air of"articles which are not iri free 
commerce under treaties or conventions 
signed and ratified by the Gb~ernment 
of El Salvador in accordance with the 
Constitution shal! be prohibited." 

3) For safety precautions and for conformity with health 

and sanitaty provisions, it lB forbidden ta car~y people 
in a 5tate of intoxication, people suffering from the ef

fectsrof drugs, bodies of dead people, people ~uffering 

from ~ontagioUs diseases or mental cases. Sorne of these 
\ ' 

1028 <> 

olle,"Direito Aeronaui:ico no Uruguay", 3 Bolet:!n 
ITA, (1960), p. 30. 

LqW on Civil Aviation, Article 83 (Colornhia, 1938); 
Regulation on Civil Aviation, Article 36 (Cuba,' 
1928); Law on Civil Aviation, Article 72 '(El 
Salvador, 1955); civil Aviation Law, Article 
55 (Honduras, 1950); Civil Aviation Code, Arti

. cIe 51 (Nicaragua, 1956); Regulation on Civil 
Aviation, Article 66 (Panama, 1'963). 
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cases re4uire a permit, while others are not allowed at 
aIl. This rule is followed by the laws of El Salvador,' 
Guatemala, Honduras, Dominican Repùblic, Mexico, Panama, 

/ 1030 ' 
peru and Venezuela. 

cIe 56: 

Honduras' civil Aviation Law provides in Arti-

"Aireraft for public transportation may 
not transport persons in an intoxicated 
state or under'the effect of nareoties. 
The transport9tion of eorpses or of , 
mental patients or of persons suffering 
from a eontagious disease may only be 
made with the permission of the health 
authorities." 1031 

AlI the above me~tionèd eas~s are prohibitions, 
requiring perrnits in o~der to be overturned; furthermore, 
exception'al cases need to b~ inspe~ed by the competent 

\ ---', \ authorities. ' 

. 
1030 Law on Civil Aviation, Article 73 (El Salvador, 1955); 

Civil Aviation "Law; Article 65 (Guatemala,· 
1948); Civil Aviation Law, Article 56 (Honduras, 
1950,); Civi~ .i\viation Law, Articles 51 & 5'2 
(Dominican'Republic, 1969)1 Law of General,Meane 
of ,Communications, Article 324 (M~xico, +950); 
Regulation on Civil Aviation,'Art~cle 66 (Pan- f 

ama, ,1963); Civil Aeronautics Law,'Artiele '57 
.(P~ru, 1965); Civil Aviation Law, Artic2'e 12 ' 

'1031 
'(Venezuela, ,1955) • ' ~ . 

. T~11e, "Direito Aeronautico 'no ,laonduras'", '5 Bqletin 
!!'.!, <196.2), p " 5. 
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CONCLUSIONS 

Section A 

• / 

/ 

! " .. 
~ , 

,)." ' . 

work has dealt with two major areas regu

late~ by Gov rnmental Aviation laws in the Lati~erican 
states: Air Navigation Facilities and Aircraft. We have 

compared t' provisions of the c~cago Con:vention wi th 
Latin Amer can legislation. Certai aspects of the 1e91s
l~tive texts lead to a better unde' standiJ)g of tht~ t'e4a~JlI~ 

underlying each state·s regulations and ta important con'~ 
clusions use fuI for further de~elopment of Air Law in 
Latin Amêrica. Our purpose is to study the following 

" 

aspects in order to make a ~ritical examination. 

1) Legislative unity. 
2) Principal legislative differences. 
3) Omission of certain types of legislation. 
4) Centra~ American legisla~ive communion. 
S) State intervention in air\ navigation faciIi

ties :and aircraft regulation.' 

1) Legislative unity. 
The first similarity considered by Latin Ameri-. , 

can legis~on is the basis for the distinction between 
public and private Aerodromes. Another topie consider d 
is the authorization requiraMent, an indispensa 
necessary condition for opening and operating aerodro es. 
In our estimation, this requirement is justified, si~ce 
the Aerodrome seems to be the ~ost suitable plaoe for the 
State to exercifie aireraft control and the corresponding 
inspection. 

, . 
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( Legislation in almost every Latin America~tate 
deals with state ,Control of aIl the inst.a.llati.ons used in 
aid of air navigation. It is al$o recognizeâ that 
State has the right to determine the taxes and aIl ~ther 
oollections paid by users of air navigatiqn facilities. 

Unanimously Latin American legislation accepts 
the principle by which aircraft have a nationality, 
according to the Chicago Convention. The nationality 
prineiple leads to the rule that aircraft haVè only one 
registration. A related matter eonsidered in the le~i~~ 
lative texts is the obligation of aireraftJ:o have external 

" . 
and visible marking~, denoting nationality, registration . 
and individualization of aireraft. 

The classification of airéraft ~nto private ànd 

public found in Latin American legislation, also has a 6 
eommon base. Laws generally refer to public aircraft, 

defining and c1assifying them; consequentl~, those not '. . 
mentioned in thé classification are.considered private 
aircraft. The only exception is the Cuban Law, which gives 

a definition of private aircraft. 

In our study, aircraft registration was cons id-
, 

ered only as it relates to public laws, with no research 
conducted in the field of private law. From thé study 
we conclude that the most important effect of registration 
ls the public law, found in the legislation of a1'1 Lati~ 
Ameriean states, governing the,~dmission of an aircraft 
to àir traffic in the airspaee. 

2) Principal legislative differenc'és. )( 
The first major difference noted in the state's 

1 

~eqi81ation oceurs in the legal-definition of &.rodrome~ 
Depénding upon the criteria followed by the legislative 

, . 
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text - technical, functional or legislat~ve - the defini-
-4 

tion has different characteristics. The last two criteria 
seem to be more frequently used and more praetical at this 

time. 

The aerodrome classiffcation, whether they ~re 
classified as p~blic or private, also follows a double 
tendency, 'taldng into consideration the ownership or the 
use the airfield has. 

Another important difference is found in the 
definition of the term airport. Many texts do no·t have 
any definition.at aIl; others define the term in varying 
forms. For example, sorne laws refer to the airport's 
installations as a factor in qualifying it as an' interna
tional airport. Argentina requires not only installations 
but also a ~ertain traffie intensity in order to justify 
the designation of international airport. 

P' 
Management syatems of aerodromes also ~ary. 

Three have been discussed: a government monopoly manage~ 
ment, a liberal system in which the State assumes no res
ponsibility, and an eclectio system under. which th~tate 
manages only the public aerodromes that it owns. 

Significant differences can b~ noted too in the 
l~g~slative approach'to the liens imposed upon the land 
locatea in the vicinity of the Aerodrome. There ~re two 
tepdencies: to consider sueh liens as limitàtions or res
trictions on the property or to return ta the traditional 
concept o~ servitude. Differences are also seen in the 
'areas or zones to which the servi tudes of no construction 
and suppression of obstacles apply. Sorne texts contain 

, 0 

mathematicai criteria' for ~egal settlement ?f such areaS1 
.fther texts dtctate the management of it in other internaI 

,/ 
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regu1ations. The method of management determines greater 
or 1esser f1exibi1ity or adaptabi1ity of servitude. ,j 

The definitions of aircraft in Latin America 
are conceptua1; but~ they fa11 into three categories: far-

·reaching or wide, intermediate and restricted. A1so im
portant is the difference in criteria applied ~ant an 
aircraft nationa1ity. A great majority of the 1aws use 
ec1ectic criteria, the nationa1ity being regu1ated through 
an objective fact, which is the registration in a de ter
mined state that accords it on1y to its own nationa1s. 
Other legal texts apply eclectlc criteria with modifica
tions by.a1lowing the state to grant a registration to 
aircraft to any person domiciled in that state. Still , 
other texte will grant registration to foreigners domiciled 
in the State but will prohibit such registration to air
craft used for public transport. 

'" , 
Those texts which apply ecleetie criteria to 

grant nationality to an aircraft use one of two modali-
t 

ties: the first group demanda the nationality as a require-
ment in order "to acquire the ownership of the aircraft"; 
the second group will require it as a condition preeeding 
registration of the aireraft. From this difference in 
Latin American legislation emerge interesting problems. 
In practice, application of the first criterion causes an 
incapacity when deeiding ownership of property •. Applica
tion of the second implies tbe possibi1ity of acquiring 
property which cannot be used if it does not meet a11 the 
nationality requirements at the time of registratian, 

'" . 

sinee wi tho,ut this procedure the aireraft cannat be admi t- , // 
ted to air naviqation. // 
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The distinction between public and private .. 
aireraft is yet another area of di~ferences. Som~ texts 
applya subjective criterion (the nature of the owner), 
which due to the range of the'State's commercial activi
ties, is impreeise. ~er la~s establish a funetional 
eriterion (a public aireraft is one used for a public 
service); these are more precise because the definit~pn 
of "public service" in administrative la.w has a fi~ , 

seolie. '" 

With regard to required documents on board 
the aircraft, Latin American laws omit sorne and demand 
others which are 'not·reeognized internationally. Certi
ficates of registration and airworthiness are, however 
required. 

3) omissions in Latin Amêriean legislation. 

'. 

Latin Ameriean legislation laeks definitions ôf ~I 

air navigation faeil~ies and ground organization with 
the exeeptio~s of the Air Code'of Brazil"containing enu
merative definitions, and Costa Rita's law on Civil Avia- ' 
t

, 1 J..on. 

~side from the law8 of Mexico and Venezuela, 
Latin American laws have not established the. principle 
of eompulsory use of air navigation facilities services. 
It would be advisable ta apply this prineiple, to sorne 
air navigation aids. It could apply, for example, ta the 
obligation to fly with inst~uments. 

No Latin American legislation has yét solved 
those CaSes which reqqire reqistration on a non-nationa~ 
basis, such as those for international operating agenpies, 
which could follow ICAO' s Counail resolutions on the , , 

'. 
matter. Argentinian law accepts the règistration of ~n 
aireraft of international operating agencies, on a pro- .. 

/ .. ", , , 
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visional basis, ,eonsidering them in the same .sategory of 

public aireraft. , \ 
4} Central American legislative Communion. 

/ -

Two interesting rules indicate that generally 
\ 

.the sarne approach is used by Central Arnerican texts when 
regulating Air Law. The tirst is the exclusive regulation 
of civil aerodromes, through whieh emerges indirect recog
nition of the distinction between civil and military aerg

d~omes, excluding tnetmilitary one~ from this legal regime. 

The prolix regulatlon of certain prohibitions, 
which are related to the State's right to conduct a total 

inspec~ion, is also governed by Central American laws,. 
when they prohibit.air transportation of sick persons with 
contagious diseases, drunkards or nareotics. 

5) State Intervention in Air Navigation Facilities and 
Aireraft. 

The state's intervention has been constantly 

acknolwedged in ~r work and can be explained by the faet . 

that airspace is eons~dered ta be under public or national 
dominion. Consequently the net worth, which is the use 
of the airspace must be administrated by the,State. 

~?tional security and economic considetations 
deter.mine the intervention of the State in the infrastruc
ture of air-navigâtion faeilities. The State will be the 
administrator of the facilities and, in sorne legislation, 

of the aerodromes as weIl. 

'The state also i-nEervenes in the a'ircraft regis
'ter., which 'determines identification. and nationality, and 

\ 

in ensuring the airworthiness of aireraft. The state 
rJ , ~ 

checks fulfillment of the requiremenbs setting ~legal cap-
abilJ.ty," for flight, su'ch as certificates, docwnentation 

.-



-() 

" 

o 

: 
~ _" ,,- J , " 

- ,'.- .. , -----

-328-

" 
on'board, crew certification and the like. Related to 

, 
.these'righta of intervention i8 the State's power ta 
cond~ct "integral inspection of aircraft. 

Section B - Particular conclusions 

1) Air Navig tian Facilities. 

-' , enVl.ronme 
the airspace the 

where the aeronautieal activity takes place. 
infraestructure, 'with its installa

ices, (physical ancl non-physical element~ 
respectively) imposes certain conditions upon alr naviga

-tian. Ground organi,zation li.mits ai1.* oper~tions. The 
flight itself is subject to tight air transit rules and 

" ,1/ 

to directives of those ~erviees which.eontrol air transit 
ru1es. 

ft i8 a1so possible to eonc1ude that the taxes 
-imposed up&n property in the vicini ty of aerodr~mes, as 

Il , 

weIl as ot:tr property limitations, canstitute\legal &t1d 
, l 

persona1 s rvitudes. Since the airspace is pub11b~prop-
erty, it is the State ,that exercfses these servitudes 
and that represénts the collective intérest of society 
over the airspace.' 

'2) Aireraft. 
, 

We think that the 'theory of, "uni t of 1egal pro-
l 

pert y" can be uséful when establish'ing mortqages over the . . 
aireraft.' In this way there i8 a 'dè1imltationof the con-
tent of what w~ll be pled,gecl t 80ld or mortc:,aged in rela
tion to the essential parts, non-es8e~tial parts and 
appurtenal1ces, accordinq te- ~e criteria us'.d, 1:>y the law. 

/ ' i,. 
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Leqal1y the airera ft is a registrable movablè. 
The '~tribUtéS of mobi1i ty and nationali ty - in addition -
ta the fact that it is a property whieh can be mortgaged -

put the aireraft in a situat~on permitting registration. 
Registration of airera ft shou1d not resu1t in total or 

comp~ete assimilation of the aireraft info t~e immovabie 
Category. An exception is Peruvian 1egis1ation, where 
this assimilation does happen. 

Aireraft nationa1ity is reco~ized by all Latin 
American- 1eqis1ation as an essentia1 attribute of air

craft. Sorne Space Law specialists are criti~a1, suggest
ing that nationa1ity be rep1aced by concepts such as" 
~ . 
"jurisdietion", "control", and "property". These concepts 

shou1d, however, be disr~9arded for the time being. 

Registration is eonsidered to be the precedent' 
of nationa1ity. In addition, regist~ation is a basic 
requ~rement for the aircraftts use in aviation activity. 
An unregistered aircraft has no 1ega1 value and cannot be . 
mortgaged. In such a conditlon,'it i8 not an object reg-
ulated by'Ai~ Law. 

The suitabi1ity of an aireraft for fliqht must 

be understood as a combination of technical and legal 
1 

requirements ~ Th~ aircraft can be tak~n out of ser':'ice!,' 
if it does not meèt the se requirements. The ~tate is en~ 
trust~d with the supervision and inspection of the air
eraft. The pasainq of an inapeètion will Mean that the 
airworthiness certificates, registration certificate and . 
all,necessary"documenta~ion la in order and on board the 

.' aircraft • 

'. 
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