Chiropractic Board: Date Governor appointed members,when
confirmed by senate relates back to date of acpointment-——
Expenses inocurred while in discharge of duties payable out
of Ghiropractic appropriation fund.
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Ir. Jerome . Fontans, leoretury
state Hoard of Chiropragtic ~xaminers
26006 C Aippewa Avenue

telouls, Mizsouri

Jesr Doetor Fountanal

This is to acknowliedge youxr letter of May 5, 1933,
whiech: is as follows?

“It%t 15 the wish of the members of the
dtate oard of Oniropractic Exauiners,
that an o inion e rendered on the
following case!

T o membera of this Board received their
commission on April 19th and on the 3lst

a me-ting wis held 4in Jefferason City.

At that time, we members believed that

we had been oonfirmed, but shortly after
our meeting we were iaformed that we did
not have tie power to aet., However, the
mobers of thils Board have since been
confirmed by the denate; mnow the question
is, can we, the members of the Hoard, be
pald for our expense from the appropriation
of our fund for that meeting?

Thanking you in advance, I am, *

ie obtained from the office of the Jeeretary of itate
information, that oa April 10, 1933, four members were appointed
to your board by Governor » t0o take the places of the four
wembers of the retiring board. Two members of the retiring board
rere never oconfirmed by the denate, =nd the comiisnions of the
other two menbeXs expired J-aunry i, 1933,

To answer your inquiry, two cueations present thomselves,




or. Jerome F. Fontana, - Vay 22, 1633

First; On what date did the appointment of the incoming members
becouwe effective? Uecund; VWas the meeting that was held on
April 2let, for the purpose of discharging the sgtual duties of
the board,

It will be seen that the second question must fall unless
the present board members were at that time (Apri. 3lst) duly
appointed and membters of sald board,

The aot creating the Board of Chiropractic txaminers and
rglaung the practice of Chiropragtors was approved March 14
1 , and was passed by the fifty fourth General Assembly m-ﬁ
adjourned on April 4, 1937, This act is now found in Chapter
105 R. 8. ¥o. 1939,

Ve now proceed to determine the date the appointments
became effeotive, and we look to the statutes oreating same.

Jeotion 13547 R. 4. Mo. 1938, in the parts pertinent to
the present incuiry reads as followsi

"A State Soard of Chiroractic tLxmminers
is hereby ereated, conslieting of five
persons, e%6.,” * **

And fuxthor:

s » *g0 be appointed by the govermor, with the
uﬂcaandmtofmmtoutﬁn
following anner, to-wit: Within thirty

days afteor the passage of this law, the
governor shall appoint five persons as sfewe-
said eto.” * **

And furthor:

#s = sThey shall constitute the first board
of ehiropractic examiners, thelr torn of
office shall expire one in one y ar, twe in
tvo years, «nd two in thr.e years, from the
date of appoiutment. At the expiration of
the term of office of any member of sald
board the Governor shall appoisnt a membor
for a term of three ycars. All vacancies
shall be filled by the mgovernor in like
wanner, and the person appointed to fill
such vacancy shall serve for the umexpired
term only.*




Or. Jerome ¥. Fontana. - May 23, 1933

In ‘easding this seetion it will be seen that the Legislature
intended that some of the appointments should be made when the
Jenate vas not in session.

In the case of State ex inf., RXiliott ¥W. Major, Attorne
Goneral, ex rel. Jesse ¥. Sikes, v. W, W, Williams, 333 1o, ’
the court in ite ovinion said:  (1l.e. 383)

as & =1¢ 1z fundamental th-t in the con~
struetion of statutes the courts should
80 interpret them a8 to oconform with the
intent of the lav-making power that
enaoted them.” = *"

And further at page 2843

4* & sLave must e given a reasonalle con-
struetion, kecplag 1ia view the purpoves of
ag well as the olrou stances

thelir en:otuent.” * *"In the meantimo, such
appointec, after having othervise qu-nnoc
under the aot, is entitled to the offlee
until such time as the Senate may pasa
adversely upon ois n,:pommt.

el Res.

by all prior adn'mistrations dealing
vtth 1.3111“1!. enagtmonts of this character.”**"

At page 1013, wol. 17, American ond nglish Annotated Cases,
is found the follullcl

s ¢ *In Dyer v. Bayne, 54 Nd. 87
appeared that the governor m&a the
plaintiff as sugceseor to the defendant in
the office of tobsocoo inspeotor, and sent

his name to the senate for the advice and
consent of that body. The senate did not neot
upon his nomination for several wecks, but

it was finally confirmed. Upon the question
as to when the term of the plaintiff commen~
ced, 1t was held that the confirmation of

the senate related back to the aet of the
governor in mak the nomination, and, hence,
that the plaintiff's term began on the day

of nie nomination.* * **

The above case, (Dyer v. Bayane, L4 Md. 87) wis eited and
guoted from in the case of .ittle v. Joiml, 118 Md. 482,
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The terms of two meubers of the old board expired on January
1, 1833, and the other tvo had mot been confirmed, and these persons
constituted the board until April 18th, when they were relieved
of thelr duty by the appointment of the nresemnt members,

Seoction 5, Article 14, of the Comstitution of Missouri providess

“In the absence of any c¢uontrary provision
all officers now or hereafter elested or
appointed, subjeet to the right of reaig-
nation, shall hold office during their offi-
cial terms, and until their successors shall
be duly elected or appointed and qualified.®

The law does not contemplate 2 vacancy ia any office and for
that reason incumbents which in thie case were the former board
menberes would hold office until their suoccessors, the presemt
board members were appointed.

In the ense of State ex relv.jeay, 64 Mo 08, the court =aids

4 » = sThe law ablorxs vacsacies in publie
offices, and great precsutions are tsken

%o guard against their ocourrence. The
policy of the law is to have some ona always
in place to discharge the duties of publie
offices, and in a doubtful ¢ se the construc-
tion of a law fixing the temure of am office
would be greatly uenced by that consider-
ation.* * **

dJe therefore hold that om April 18th, ths term of office
ceused for the old board and the term began for the present board
by virtue of the Governors appointment., Of course, after the present
board was appointed by the Governor, the names of such members were
precented to the Senate, while it was in session, and the Senate
agted, as you state, favorably upon the appointmenta, It may then
be zaild that theece aspointments were made by the Governor with the
advigce and consent of the seaate,

We now proceed to answer the second cuestion ian your inquiry,
same being, whether or not expense accounts for attend.{ng the
meeting on April Zist should be pald out of the appropriations from

your fund.
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Beotion 1345 R. 9. Mo, 1828, provides in part the following:

And further:

And furthers

You did not atate the surpose of the meeting or if 1t was te
discharze the duties of the board. Ve assume it w » for euch and
particularly for the purpose of organization. If sueh be the faets,

it is our opinion that the members should ba pald for their expenses

“The board shall meet and organize by eleoting
a president, seoretary and treasurer, esch to
sexve for a period of one year.,” = =4

#s * *Four menmders shall constitute a quorum,
The members of the board chal ! meet and organ-
ize in Jeofferson City, Missouri, within thirty
daye following thelr appointm‘.' . o8

#e o ®»S50h meuber of the board, except the
secretary, shall recelve eompencation for his
or her services, the sum of 310.00 per day
while discharging the adtunl duties of the
board, and each member shall receive traveling
expanses while sotually employed in the die-
charge of his or her duties as membere of sadd
board.”* * **

from the appropriation out of your fund.
Trusting thls answers your inquiry, we ave,

APPIOVED

Yours very truly,

JAMKS L. HORNBOSITEL,

Asel tant Attorney Genoral,

Attorney Generai.
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