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#36.33 _ L/23/71
Memorandum T1-20

Subject: Study 36.33 ~ Condemnation (Right to Take--Public Necessity)

SUMMARY

The Commission has determined that, before a condemnor may take property
by eminent domain, it must have a need for the property ("public necessity").
In order for s local public entity to condemn, it must pass (by two-thirds
vote of 'all of the members of the governing body) a resolution declaring its
need for the property. Such resolution is concluslive cn the issue of need
if the property is within the territorial limits of the local public entity.

The Cormission reserved consideration whether the resolutlion should be
subject to attack by a showing of actual fraud, corruption, or manifest abuse
of discretion, and deferred consideration of the specific treatment to be
given resolutions by the state and of how necessity is to be established for
public utllities and other private condemnors.

This memorendum presents for Commission consideration some of the issues

previously reserved, deferred, or not considered.

BACKGROUND: CHALLENGING THE RIGHT TO TAKE

The Commission has determined that a condemnee can challenge the condem-
nor's right to take his property on the following grounds:

{1) Llack of public use. A condemnor may take property by eminent domain

only for a public use. Eminent Domain Code Section 300. If the use for which

t

the condemnor is taking the property 1s not a "public use,” or if the condemnor
does not intend to put the property it takes to the public use for which it
purports to be taken, the condemnee can defeat the taking on this ground. This
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is & constitutionslly guaranteed reguirement, which the Legislature cannot

alter. Cf. People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959).

(2) Lack of statutory authority. The condemnor is not authorized by

statute 1o condemn the property for the use for which it is sought to be
taken.l Eminent Domain Code Section 301.

(3) Lack of public necessity. If the condemnor is unable to establish

the requisite necessity for the taking, the condemnee can defeat the taking
on this ground. Eminent Domain Code Sections 302-303. The Commission has
granted local public entities a conclusive presumption of "public necessity”
if the entity passes & rescluticn of necessity by a two-thirds vote. Eminent
Domain Code Section 312. The Commiszsiocn has alsc determined that the state
should have & simllar conclusive presumption but has deferred drafting the
statutory provisions to effectuate this decision. The Commission has not yet
determined how public utilities and other private condemncors must show public

necessity.

1. In 7 P. Nichols, Eminent Domain App. 309 {3d ed. 1970}, a pleading in a
case where the condemnee prevailed on the right to take issue is setv out.
The condemnee alleged that the determinstions by various governmental
officials and bodies were "unreasonable, arbitrary, capricious, artifi-
cial, not based upon substantial evidence, an abuse of disecretion and
legally unsupportable.” The enabling Few York statute permitted taking
of "predominantly open or natural lands" for conservation and outdoor
recreation. The lands sought to be taken were "completely developed and
subdivided, fully utilized by commercial and industrial enterprises of
various kinds and substantislly and predominantly improved by numerous
and costly buildings and other structures.” In essence, the condemnee
tock the position that the statute did not authorize the taking of the
type of property sought to be taken. We think that a similar result would
obtain under Eminent Domain Code Section 301 (“The power of eminent domain
mey be exercised to ascquire property for a public use only by a person
authorized by statute to exercise the power of eminent domaln to acquire
such property for that use"). We will revise the Comment to Section 301
to meke this clear.



Notwithstanding the conclusive resolution of necessity, under the Commis-
sion's scheme, the condemmee can contest the right to teke in certain types of
cases:

{1) More necessary public use. Where the property is already devoted to

a public use, the condemnor must (unless a statute determines the issue) estabe
lish that its use is a "more necessary public use.” Eminent Domain Code Sec-
tions 450-L55.

{2) Future use. Where work or the public work or improvement for which
the property 1s to be taken will not be commenced within seven years, the con-
demnor must establish that the taking is Jjustified under a statutory standard
drafted by the Commission. Eminent Domein Code Sections L0OO-LO1.

(3) Substitute condemmation. Where the condemnor seeks to acquire prop-

erty to exchange for property needed for a pudblic work or improvement, the
Commission drafted provisions to provide for court review. Eminent Domaln Code
Sections L10-41k4.

(4) Excess condemnation. The condemnor's need to acquire property in

excess of thet neesded for s particular project to avold excess severance dam-
ages is made a matter for court review under provisions drafted by the Commis-
sion. FEminent Domain Code Sections 420-L22.

(5) Joint use. Staff drafted provisions (not yet considered by the Commis~
sion) would permit court review of a taking for a consistent public use of an
interest in property already appropriated to & public use, Eminent Domain Code
Sections W70-471.

Although the Commission has determined that four of the five matters listed
sbove are justiciable limitations on the right to take and has drafted provi-

sions dealing with them, consideration of the procedure for raising the issues
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in couwrt and related matters has been deferred pending receipt of the con-
sultant's study on the procedursl aspects of eminent domsin. Moreover, some
of the provisions already drafted have been reviewed by the State Bar Committese,
and the comments of the State Bar Committee and other comments will be con-
sidered at a future meeting. We do not plan to discuss these special pro-
visions when we consider this memornadum.

There is one additional ares where we believe that the courts will review

the right to take: A taking for an unconstitutional purpose will be reviewed

and prevented. We have no doubt that the California courts would prevent s
teking if the scle purpose of the condemnstion was to condemn the sites of
two new, integrated subdivisions in order to prevent construction of the inte-

grated subdivisions. See Deerfield Park Dist. v. Progress Dev. Corp., 22

I11.2d4 132, 174 N.E.2d 850 (1961){"It is alsc well settled that state power
cannct be used a5 an instrument to deprive any person of a right protected
by the Federal Constitution. . . . [The condemnees] are entitled to show,

in a condemnation proceeding, that the land sought to be taken, is sought not
for a necessary public purpose, but rather for the sole purpose of preventing
{the condemnee from constructing racially integrated subdivisions].")}. We
gee no need to attempt to codify this type of constitutional limitation on

the exercilse of the power of eminent domain in the Eminent Domsin Code.
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PUBLIC NECESSITY AND FRAUD

California is one of the few states that has enacted a reguirement that
public necessity be shown before property can be taken by eminent domain.
However, over the years since the 1872 California enactment, the Legislature
has added various statutory provisions that make the resolution of necessity
conclusive for the great majority of local public entities. This accords
with the law in other states. 1 P. Nichols, Eminent Domain 540 {34 ed.1964)
states:

The overwhelming weight of authority makes clear beyond any pos-
sibility of doubt that the question of the necessity ar expediency of

a taking in eminent domain lies within the discretion of the legis-

lature and is not & proper subject of Judicial review.

The Commission has adopted the general rule that the resolution be con-
clusive on the issue of public necessity on takings within the boundaries of
the loesl public entity but has reserved the guestion whether a resolution
should be subject to challenge for "fraud, bad faith, or abuse of discretion.”

Beyond the issues previcusly mentioned--public use, statutory authority, more
necessary public use, future use, substitute condemnation, excess condemns-
tion, joint use, and taking for unconstitutional purpose--California does not
presently allow challenge to the conclusiveness of the resolution of necsssity

even if fraud, bad faith, or abuse of discretion is alleged. The leading case

is People v. Chevalier, 52 Cal.2d 299, 307, 340 P.2d 598 (1959) attached

(yellow), where the court stated:

We therefore hold, despite the implications to the contrary in
some of the cases, that the conclusive effect accorded by the Iegis-
lature to the condemning body's findings of necessity camnot be
affected by allegations that such findings were made as the result
of fraud, had faith, or abuse of discretion. In other words, the
questions of the necessity for making a public improvement, the neces-
sity for adopting a particular plan therefor, or the necessity for
taking particular property, rather than other property, for the purpose
of accamplishing such public improvement, cannot be made justiciable
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issues even though fraud, bad faith, or abuse of discretion may be
alleged in connection withthe condemning body's determination of such
necessity. To hold otherwilse would not only thwart the leglslative
purpose in making such determinations conclusive but would cpen the
door to endless litigation, and perhaps conflicting determinations on
the question of "necessity" in separate condemnation actions brought
to obtain the parcels sought to carry out a single public improvement.
We are therefore in accord with the view that where the owner of land
sought to be condemned for an established public use is accorded his
constitutional right to just compensation for the taking, the condemning
body’'s "motives or reasons for declaring that it is necessary to take
the land are no concern of his." [citation] Any language in the prior
cases implying a contrary rule is hereby disapproved. It follows that
there was no error in the trial court's ruling striking the "special
defenses" relating to the gquestion of necessity.

On the other hand, 1 P. Nichols, Eminent Domain 553-558 (3d ed. 1964),

claims that other states place a limit on the extent to which the lLegislature

can place issues of necessity beyond court review:

There is, however, at least a theoretical limit beyond which the
legislature camnct go. The expediency of comstructing a particular
public improvement and the extent of the public necessity therefor are
clearly not judieial guestions; tut it is obvious that, if property is
teken 1n oestensible behalf of a public improvement which it can never
by any possibllity serve, it is being taken for a use that is not publie,
and the owner's constitutional rights call for protection by the courts.
S0, also, the due process clause protects the individual from spoliation
under the guise of legislative enactment, and while it gives the courte
no authority to review the acts of the legislature and decide upon the
necessity of particular takings, it would protect an individual who was
deprived of his property under the pretense of eminent domain in .
ostensible behalf of a public enterprise for which it could not be used.
While many courts have used sweeping expressions in the decisions in
which they hzve discleimed the power of supervising the selection of the
site of public improvements, it may be safely said that the courts of the
various states would feel bound to interfere to prevent an abuse of the
discretion delegated to the legislature by an attempted appropriation of
land in utter disregard of the possible necessity of its use, or when
the alleged purpose was a cloek to some sinister scheme. In other words,
the court would interpose in a case in vhich it did not merely dis-
agree with the judgment of the legislature, but felt that that body had
acted with total lack of judgment or in bad faith. In every case, there-
fore, it is a judiciasl question whether the taking is of such a nature
that 1t is or may be founded on a public necessity.93 But while the
courts have frequently declared their power to set aside sets of the
legislature upon such a ground, ¢ases inwhich the power has been actually
exercised seem rarely to have arisen. [Note lack of footnote!]

A Tederal Court of Appeals has held that the judicial review of an
administrative or legislative determimation of necessity, based on the
qualification of bad faith, arbitrariness, or capricicusness, is warranted
only by dicta.
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All of the instances suggested by Nichols would be reviewable in Cali-
fornia despite Chevalier. An obvious case 'of fraud--where "property is taken
in ostensible bebalf of a public improvement which it can never by any possi-
bility serve'"--is the case where the condemnor does not intend to devote the
property to the improvement for which it alleges it is taking the property.
The Commission hes determined to permit court review in this case, and this
contimues the existing California law. Ancther case of fraud would be &
case where 55 acres are being taken when only one is need so that payment
of severance damages can be avoided, the condemnor alleging in its complaint
that the property is needed for the publlc improvement when, in faet, it
intends to resell the excess 54 acres as soon as the improvement is completed.
The Commission has determined to permit such a taking only under very care-
fully limited circumstances and to permit a court review in any such "excess"
taking. Nichols devotes mosgt of his discussion in subsequent portions of
his treatment of public necessity to takings for future use. He points out
that a taking for speculation purposes--if that can be showmn-~is one that
would be reviewed and set agide by a court even though the condemnor claims
the taking is for "future usge." Some showing of the need of the land for
the future use and that it will be devoted to public use within a reasonable
time under the circumstances is required of the condemnor in such a case.

The Commission has determined that there should be a court review in the

case of any taking where the project for which the property 1s taken will

not be commenced within seven years. The substitute condemnation situation
is another example of a type of case where the property takeh will not be
devoted to the public use, and, here again, the Commission has determined that

there be 2 court review.
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Although Nichols does not treat the so-called "fraud, corruption, bad
faith, manifest abuse of discretion" exception in a satisfactory mannber, he
does cite a rumber of takings by railroads and other public utilities where
the taking was defeated because no reasonable condemnor would have taken the
property. Under exlsting California law, these nonpublic entity takings also
are subject to court review.

4 search of the Californis appellate cases before 1959 (when Chevalier
declared nonexistent the fraud exception) reveals no instances of any con-
demnor meking a determination of necessity that upon review was upset under
the fraud, bad faith, or abuse of discretion doctrine. Hence, the Califormia
decistons~-which apparently only recognized the exception in dicta--are of
no help in determining the meaning of the exception.

Obviously, then, the content of "fraud, corruption, bad faith, manifest
abuse of diseretion," or similer languasge is unclear and would yield unpredict-
able results. Assuming that the property sought to be takén is actually going
to be used for the publlic use for which 1t is taken and that the case is
not a future use case {or one of the other cases listed above where ¢ourt
review is provided), what are the kinds of situations where a taking should
be stopped by a court on the ground of "fraud, corruption, bad faith, or
manifest abuse of discretion”?

Some of the situations that might come before a court under this stangard
are:

(1) One or more of the members of the governing body of the condemnor
are bribed to take the particulsr property raether than another property.

{2) One or more of the members of the governing body of the condemnor
decide to undertake the project or to take the particular property rather than

another property because of & concealed conflict of interest.
-8-



(3) The governing body of the condemnor mekes a decislon to undertake
a particular project or to take particular property or a particular

interest in property that no reasconable governing body would make.

(4) The particular project or the particular taking is against the
public interest in that it ignores economic, social, environmentzal, and cother
more or less related public concerns that may be affected by the project or the
decision of the governing body of the condemnor was made without any informs-
tion or with inadequate information concerning these elements,

(5) The taking is motivated by the economlcs of the situation. This
may involve putting the improvement in a poor place because it makes the
improvement less expensive. It may involve taking more land than is actually
needed (even though it will be put to the public use) in order to avoid paying
severance damages. The latter situation is the I1agiss case {attached to
Memorandum 71-13).

(6) The plan or design for the improvement is so technically defective
that no governing body could reasonably adopt it, and a proper plan would not
requlre the taking of the particular property.

(7) The motive for taking the property is to prevent racial integration
of a housing tract.

{8) The property taking is plainly not suitable for its intended use--
urban areas taken for open space, unblighted areas taken for urban redevelopment
{specific statute makes public entity determinations of what is a blighted area
conclusive).

(9) At the time of the taking, the condemmor lacks some form of permit
or approval needed before it can construct the improvement. (For example, the

power of a city to refuse to comsent to the clesing off of & street can prevent
the congstruction of a freeway.) The requirement of a permit or approval can,

of course, be imposed as a prerequisite to condemnation,
e



M

‘{.

P

{(10) A fee interest is sought when all that a reasonable person would
take is an easement.

Because we are unable to determine with any degree of certainty vhat
additonal types of cases would become subject to courb review if a fraud,
bad faith, or abuse of discretion exception to the conclusive effect of a
resclution of necessity, we make no suggestions for language that might be
used to inciude such an exception. We hope that the discussion at the
meeting will reveal the extent to which, if at all, these or any additional

situations should be made subjeet to court review.
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ARGUMENTS FOR AND AGATNST FRAUD EXCEPTION

The argument for attack on the resplution of nec=2ssity in the cases
hypothesized above is initially appealing, for judicial review of an admini-
strative decision that is clearly against the public interest will aid in
rendering more responsible the agency charged with the public interest; &and
that, after all, is the purpose for requiring a determination of necessity
in the first place. An argument based on this notion is made in Professor

McIntire's recent article, "Neeessity'in Condemnation Cases--Who Speaks for

the Pecple?, 22 Hastings L,J. 561 (1971){attached--white pages).

What Professor MclIntire seeks, basically, is to make administrative
decision~making more responsive to public interest and demands by meking
the determination of necessity subject to Jjudicial review in casze of fraud
and the like. In analyzing this argument, it is important to note that
"necessity"” involves two fundamentally different concepts. It involves the
rather broad notions of public interest and need and the rather Darrovw iun-
tricacies of technical and engineering reguirements. It is to the former,
the broad determinations of public interest, that Professor Mclntire's article

is addresged.

Public Interest

A determination of the questions whether the public interest and neces-
sity require a project and whether that project as planned or located are
consgistent with the greatest public good and least private injury involves
not only the public need for a particular project but also economic, social,
environmental, and other more or less related public concerns which may be
affected by a public project. It is doubtful whether fraud, bad faith, or
gbuse of discretion is a broad enough ground to reach poor administrative
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planning decisions. ™Abuse of discretion" might be stretched to include
consideration of environmental factors in planning a project, but it seems
unlikely, for there are ususlly good, rational reasons for particular deci-
sions, Purther, if planning declsions are to be reviewable in court, the
review should occur at a stage before actual construction begins and not on
the chance basis that some condemnze will contest the right to take.

Professor Joseph Sax, for example, in his recent book, Defending the

Environment (1970), argues that court review of administrative decisions is
essential to assure that those decisions are inm the public interest. He
would have any member of the public be able to seek an injunction to halt a
project before construction begins on the grounds that either the administra-
tive approvel has not followed policies enunciated by the Legisleture cor

that no clear legislative policies exist in &an ares where immediate irrepar-
able harm is threatened. 1In this way, judicial review in essence "makes
democracy work" by remending arbitrary administrative actions back to the
Legislature which hed delegated its authority for redstermination of the
underlying policy issues.

Judicial review prior to cammencement of a project is one way to accom-
plish administrative responsibility. Another way, and the way which California
has been pursuing, is to enable greater public participation in and influence
over the administestive decision-making process. Attached {green) is an

excerpt fram Arthur Silen's interesting article, Highway Location in Califor-

nia: The Pederal Tmpact, 21 Hastings L.J. 781 (1970), in which the author

descrives the public concern over freeway rouwting, the ways people make
thelr views known and felt, and the ways the administrative process is attempt-

ing to incorporste public .opinicn in the planning process.
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In both of these methods of assuring adeguate planning, the concept is
clear that intervention must occur at an early stage if it is to be effective,
The ensuing decisions are basically political and ones which a court is right-
ly reluctant to touch, Rzview on the nebulous grounds of fraud, within the
context of an eminent damein action, should be avoided both because 1t is
haphazard and because it is ineffective. It may well be’beyond the scope of
the Commission's eminent doamain authority to propose reforms for the admini-
strative process, which must necessarily involve many areas other than con-
demnation. This is particularly true since the Legislature is alreedy well
aware of the problems, and legislation is constantly being introduced on the
subject. The staff suggests that the task of making administrative egencies

more responsive to the public will should be left to the Legislature,

Technical Ceonsiderations

Apart from the broad questions of the wisdom, design, and location for a
project, "public necessity" also involves the narrower questions such as the
exact interest in property needed and the amount of property needed for con-
gtruction. These are basically technical and engineering guestions which, un-
like the broader political questions, belong inherently to the administrators

with expertise. Although the Commission has determined that s resolution of
necessity by the condemncr should be given the benefit of a conclusive presump-
tion on these narrow aspects, an argument can be made tkat the presumption

should be subject to challenge on the basis of fraud.

Local public entities have been known to make arbitrary or capricious
decisions in these technical areas, possibly because these are areas where
there is neither a great deal of expertise in the public nor a great desl of
interest; es & result, political pressures for reasonable and accommodating

decigions have been lacking. This phenomenon is nowhere more spparent than
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in the field of extreterritorial condemnation where a public entity decides
to condemn outside its boundaries. In such & situation, there is little or
no pressure exerted on the entity to make a decision in the interest of the
general public as opposed to & decisgsion in the interest of the entity.

The recent case of City of Los Angeles v. Keck, 14 Cal. App.3d 920,

Cal. Rptr. {1971){attached, gold) illustrates the decision of a pub-
lic entity to take a fee interest in land located cutside its bounds even

though it needed only an easement. The taking was defeated on appeal. In

City of Carlsbad v. Wight, 221 Cal. App.2d 756, 34 Cal. Rptr. 820 (1963), the
city attempted to condemn land lying outside its bounderies for construction
of & storm drainage canal. Its reasons for going outside its limits were
that a private developer who stood to benefit from a roundabout route had

of fered substantially all the land needed for the right of way and had of-
ferad to construct the canal at its own expense; in addition, the city felt
that property located within the city limits would become more valusble. The
condemnee produced hydraulic experts as witnesses to testify that the natural
drainage path within the city was by far the best location for a drainsge
ditch and that the proposed channel ocutside the city had the following en-
gineering defects: (1) water would stand in it, causing accumulation of debris
and silt and aggravating the mosquito problem the ditch was intended to solve;
(2} the diteh would cut across an existing road, an existing sewer line, and
through the force main of a neighboring city's sewage treatment and pump sta-
tion. The trial court found no "necessity" for this project, and the finding
was upheld cn appeal.

The Keck and Carlsbad cases illustrate situations where a poor techniecal

decision on necessity was made and where an exception for bad faith or abuse

of discretion might have been useful. However, those cases are also both
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extraterritorial condemnation situations for which the Commission has deter-
mined that the resolution shall not be conclusive. See Em. Dom. Code §313(Db).
Where the taking is outside the territorial limits of a city, for example,
the normal restraint of political responsibility is relatively ineffective as
a means of making the public entity act responsibly. In fact, the situastion is
on= where there is a fair chance that the public entity is acting irresponsibly.
It is much eagier to avolid political pressures against an undesirable improve-
ment--such &85 & garbage dump or sewage trestment plant--by loceating it ocutside
the city. No one wants it in the city and, if it is located in the city, the
voters in that area may react adversely against their elected officials at the
next election. Accordingly, the elected officials, rather than select the
best site in the clty, may choose one cutside the city that is not really
suitable for the improvement, The courts have recognized this possibility,
and there are a number of cases where they have stopped an attempt to condemn
property outside the boundaries of a local publie entity.
It is conceivable that similar sitovations might arise within the terri-

torial bounds of the public entity. The case of Pegple v. Lagiss, 223 Cal.

App.2d 23, 35 Cal. Rptr. 554 (1963)--discussed in Memorandum 71-13 {Protective
Condemnation} and there set out as Exhibit I--raises the spectre at the state
level of the taking of more property than is really "necessary” for a project
in order to force waiver of severahce damages. This type of situation, if
it occcurred, might be appropriate for a challenge to the resclution of neces-
sity on the ground of bad faith.

¢n the other hand, there are strong srguments against allowing a chal-
lenge to the resclution of necessity on grounds of fraud. Ome agrument is
that such & right would be of little practical benefit to anyone since actual
fraud, bad faith, or abuse of discretion rarely occur or, at least, have

rarely been proved.
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Further, while challenging the right to take on the growunds of fraud, bad
faith, and abuse of discretion will prove to be of little real use to anyone,
it may prove to be of great strategic use to property owners as a delay tactic
in litigation. Challengess to the resolution will thus hinder public projects,
increase the cost to public condemnors by adding a new issue to litigate, and
further burden the courts without tangible justice resulting.

It appears to be difficult to defines the scope of “fraud, bad faith, and
abuse of discretion." The Commission and the Legislature have enunciated &
policy that planning decisions are vested in the sole discretion of the admini-
strative agencies. But when an attack is allowed on the ground that the agency
has made a grossly unreasonable decision, i.e., it has abused its discretion,
the doctrine of administrative independence is eroded. The exception threatens
to swallow the rule, particularly if a judge is given discretion to classify a
decision he happens to disegree with as "grossly unreasonable.” Unless the fraud
exception can be given some specific and precisely defined content, there is
danger that it will be abused.

The policies at stake here are clear. On the one hand, where the public
has delegated authority to administrative agencies to maks decisions, there has
been increasing concern over the responsivensss of those decisions to the pub-
lic interest. As a Florida court expressed the concern in & case involving a
challenge of the public necessity for a highway taking:

The abuse of power by misguided, though well intentioned, admini-
strative bureaus, boards, departments or agencies of government poses

an ever present threat to the very foundation of ocur democratic insti-

tutions. Though such abuses occur infreguently, their occurrence has

a devastating effect upon the rights of individual citizens adversely

affected thersby. Thus the courts must be ever zealous in protecting

the basic rights of the governed against the improper excerise of govern-
mental power perpetrated under the cleoak of lawful sanction.
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It is settled .in this jurisdiction that a deiermination of the
necessity for aecquiring private property under the power of eminent
domain by an administrative agency of govermment, or a quasi-public
corporation, will not be set aside by the courts in the absence of &
showing that such a determination was motivated by bad faith, fraud,
or constitutes a gross abuse of discretion. [State Road Dep't v.
Southland, Inc., 117 So.2d 512 (Fla. 1960).]

(The court found, however, that the trial judge improperly stopped a taking
for future highway use.) On the other hand, as the opinion indicates, such
sbuses appear infregquent, st best. Existence of a challenge may be of mar-
ginal value. Additionally, there does not appear to bhe any way to precisely
define the scope of & fraud exception so that it is clear in the cases to
which it applies and dees not swallow up the rule that planning decisions
beleong to the sdministrative planners and not to the courts.

In balancing these factors, the Commission must decide whether the po-
tential burdens of a fraud challenge are worth the benefits it will provide
in an appropriate case. It should be noted that the Commission has already
determined to allow review in private condemnar, future use, and similar cases,
and these are the only types of cases we know of where the so-called fraud

exception has had any effect in other states.

DEFECTIVE RESOLUTION OF NECESSITY

There is a ralated though distinet area involving the conclusiveness of
a resolution of necessity. This is where the resolution is not valid on its
face or where there are some procedural defects in its enactment, recording,
publication, and the like. Was there adequate notice of the meeting at which
the resolution was passed? was there a guorum present to vote? was the vote
actually two-thirds as recorded in the resolution? Although there is no
law on this guestion, it ig apparent that a resclution not properly adopted

is invalid and therefore can have no effect whatscever. Conclusive presumptions

-17-



()

A

apply only to a "valid"” resolution of necessity. The current draft of the
necesgity chapter in the forthcaming C.E.B. book states the following (with-

out supporting authority):

If the condemnor lacks the right of resclution above referred to,
or has such right but adopts and promulgates a defective rescolution,
the defenses of fraud, bad faith and ebuse of discretion appear to be
available. Other defenses, sometimes up to and including a challenge
to the right of condemnation itself, may elso be raised, depending
upont the enabling legislation of the particular condemnor involved,
and the nature of the defects in the particular resolution, if any.

Accordingly, the Camments to the sections declaring the resolution of necessity
conclusive should point out that the resclution is only conclusive where there
is in fact a valid resolution; the validity of the resolution is & litigable

issue. A purposted rescglution will, however, be given the benefit of a presump-

tion affecting the burden of proof. Evid. Code § 664.
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OTHER CONDEMIORS

The preceding discussion has focused on the resolution of necessity
issued by & local public entity. The statutes, with Comments, are set out
as Exhibit I. One technical change has been made in Section 302(d)
incorporating the term “"public interest" to conform with the contents of
the resolution of necessity. BSee Section 311. The Commiesion previously
deferred consideration of specific requirements for showing necessity as

applied to other condemnors.

The State

The Commisgion has determined that the resolution of necessity of state
condemnors should generally be treated similarly to that of local public
entities. Consideration of specific provisions, such as the vote required
for passage of a rescluticn, desigmation of appropriate governing bodies for
state condemnors, and the like, must contimue 1o await reorganization and
restructuring at the state level. See Memorandum 71-31 {The Declared Public

Uses).

Nongovernmental Condemnors

Generally nongovermmental condemnors are given the benefit of no statutory
presumptions, but must prove their necessity in court. The nongovernmental
condemnors that are authorized to condem ineclude public utilities, nonprofit
bospitals, nonpprofit higher educational institutions, land chest corporations,
limited dividend housing corporations, and possibly priwate individuals. for

gever purposes. See Memerandum 71-31 {The Declared Public Uses).



(”

The staff has observed that some of these nongovermmental condemnors
are quasi-public organizations, dedicated to serving the public and regulated
by government aduwinistrative agencies. ITf these guasi-public agencies could
bave their land acquisition programs subject to administrative scrutiny, the
staff feels there may be value in treating the administrative resolution of
necessity just as a public entity's resclution, for purposes of determing
necessity. The public would benefii by bhaving a public group oversee the
operation of the nonpublic condemnor, thus making it susceptible to public
opinion. And the condemnor would benefit by belng relieved of the obligation
to demonstrate necessity in court. Of course, the success of such a plan
would depend upon its monetary practieality, as well as upon the independence
of the reviewing agency. At this time, the staff suggests that the Commission
determine whether it wishes the staff to further investigate the possibility
of making public utility acquisitions subject to review by the Public Utility
Commission, perhaps making hospital acquisitions subject to review of the
Director of Public Health, and to investigate the status of the other non~
governmental condemnors.

If a procedure involving a resclution of necessity is not worked ocut for
the nongovernmental condemnors, they will have to prove necessity in court.
The Commission has yet to consider what presumptions and burdens should apply
in such a case, pending receipt of the background study on condemmation pro-
cedure by its consultant.

Respectfully submitted,

Nathaniel Sterling
Iegal Counsel
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EYHIBIT I
COMPREHENSIVE STATUTE § 302

Staff draft April 1971

The Right to Take

§ 302. Condemnation permitted only when necesaity established

302. Before property may be taken by eminent demain, all of the
following must be established:

(a) The public interest and necessity require the proposed project.

(b) The proposed project is planned or located in the menner that
will be most compatible with the greatest public good and the least
private injory.

(¢) The property sought to be acquired is neceasary for the pro-

posed project.

Comment. Section 302 supersedes various former Code of Civil Procedure
gsections, making public necessity & prerequisite for taking property by emi-
nent domain., Under Section 302, all condemnors must establish the same spe-
cific elements constituting "public necessity” before they may condemn prop-
erty. Certain condemnors may establish the requisite necessity by enacting
a resolution of necessity. BSee Sections 313(a), s and .+ Other

condemnors must demonstrate the requisite necessity in court. See Sections

and + The burden of pleading necessity is sgpecified in Section



COMPREHERSIVE STATUTE § 302

Staff draft April 1971

Subdivision (a). Subdivision (a) prevents the taking of property by

eminent domain unless the public interest and neceszsity require the project.
"Public interest and necessity" includes all aspects of the public good, in-
cluding but not limited to sociel, economic, environmental, and esthetic con-
glderations. Under prior law, the necessity of the proposed improvement was
net subject to judicisl review; the decision of the condemnor on the need for

the improvement was conclusive. E,g., City of Pasadena v. Stimson, 91 Cal,

238, 253, 27 P. 604, (1891).

Subdivision (b), Subdivision (b) prevents the taking of property by

eninent damain unless the proposed project is planned or located in the man-
ner which will be most compatible with the greatest public good and the least
private injury. Subdivision (b} involves essentially a comparison between two
or more sites and has also been described as "the necessity for adopting =&

particular plan" for a given public improvement. State v. Chevalier, 52 Cal.2d

299, 240 P.2d 598, 603 (1959). See also City of Pasadena v. Stimson, supra;

Eel R. & E. R.R. v. Field, 67 Cal. L429, 7 p. 814 {1885).

Proper location is based on two factors--public good and private injury.
Accordingly, the condemnor's choice is correct or proper unless ancther site
would involve an equal or greater public good and a lesser private injury. A
lesser public good can never be counterbalanced by a lesser private Injury to

equal a more proper location. Montebello ete., School Dist. v. Keay, 55 Cal.

App.2d 839, 131 P.2d 384, Nor can equal public good and equal private injury

combine to make the condemnor's cheoice an improper location. Celifornia Cent.

Ry. v. Hooper, 76 Cal. Lok, 412-413, 18 P. 599, 603 (1888).

“la
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Subdivision (b} continues the requirement formerly found in Code of Civil
Procedure Sections 12u2(a} and 1240(6) but, unlike subdivision (b), these sec~
tions were limited to cases where land or rights of way were to be condemned.
Subdivision (b) applies without regard to the property or property interest
gought to be condemned,

Subdivision (c). Subdivision {c) prevents the taking of property by

eminent domain unless the property or interest therein sought to be acguired
1s necessary for the proposed project. This aspect of necessity involves the
suitability and usefulness of the property for the public use., See Cilty of

Hawthorne v. Peebles, 166 Cal. App.2d 758, 763, 333 P.2d Lh2, 45 (1959)

("necessity does not signify impossibility of constructing the improvement
« + o« without taking the land in gquestion, but merely requires that the land

be reasonably suitable and useful for the improvement.) Accord, Rialto Irr.

Dist. v. Brandon, 103 Cal. 384, 37 P. U84 (1804). Thus, evidence on the aspect

of necessity covered by subdivision {c) is limited to evidence showing whether
the particular property will be suitable and desirable for the construction
and use of the propesed public project,

Subdivision (¢) also requires a showing of the necessity for taking a
particular interest in the property. See Section 101 (defining "property"

to include any right or interest therein). Cf. City of Los Angeles v. Keck,

1% Cal. App.3d 920, __  Cel. Bptr. ____ (1971).

Subdivision {c¢) continues the portion of former Code of Civil Procedure
Section 1241(2) that required a showing of necessity to the extent that that
portion reqdired a showing of the necessity for taking the particular property

or a particular interest therein.
-3~



COMPREHENSIVE STATUTE § 310
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The Right to Take

CHAPTER 2. LIMITATIONS ON TAKINGS BY
LOCAL PUBLIC ENTITIES

Artiecle 1. Regolution of Necessity

§ 310. Resolution of necessity required

310. An eminent domain proceeding may not be commeneed by a local
public entity wntil after its governing body has dadopted a reaolution

of necessity that meets the requirements of this chapter.

Ccmmeﬁt. Before a local public entity begins condemnation proceedings,
it must pass & valid resolution of necessity. A valid resolution iz one
that has been duly and properly adopted and thet complies with the require-
ments of Sections 311 and 312. If the local public entity fails to adopt 2
resolution or sdopts & defective resolution of necessity, it may not condemn
property. BSee California Condemnation Practice § 8.44 (Cal. Cont. Ed. Bar
1960); California Condemnation Law § 3.20 {Cal. Cont. Ed. Bar, 1971 draft}.
If the local public entity dees adopt a valid resolution of necessity, the
condemnation action may proceed.

Section 310 generalizes the provision previously appliceble to soame but
not &ll local public entities that & resolution of necessity is & condition

precedent to condemnation. Compare, e.g., Code of Civil Procedure Section

1241{2)(resclution not required) with Water Code Section 43532 (resolution

required).

«hi-
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The Right to Take

§ 311. Contents of resolution

311, The resolution of necessity shall set forth expressly all of
the following: f

(a) & general description of the proposed project and a reference
to the specific statute or statutes authorizing the local public entity
to exercise the power of eminent damain to acquire property for such
projecﬁ.

(b) A description of the parcel or parcels of property to be ac-
quired for the proposed project and the relationship of each such parcel
of property to the proposed project.

{c) A declaration that the governing body of the local public
entity has found and determined each of the feollowing:

(1) The public interest and necessity require the proposed project.

(2) The proposed project is planned or located in the manner that
will be most compatible with the greatest public good &nd the least
private injury.

(3} The property described in the resolution is necessary for the

proposed project.

Comment. Section 311 prescribes the contents for a local public entity's

resolution of necessity.
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Subdivision (2). In addition to a general description of the proposed

project, the resolution must make reference to the specific statute or statutes
puthorizing the exercise of the power of eminent domain for the project. Only
locel public entities authorized by statute to condemn for a public use can
condemnn for that use., Section 301. Such authorizing statutes may be of
several types. Cities and counties, for example, may condemn any property
necessary to carry out any of their powers or functions. Govt. Code §§ 25350.5,
37350.5. Many speciel districts have similar hroad authority, but some may
condemn only for limited or special purposes. Additionally, if the condemnor
ig acquiring property under suthority of certain general public uses, it must
specify that suthority. E.g., Sections 401 {future use}, 411 {substitute),

471 (consistent use), , s . The purpose of this sub-

divigion is to enable a condemnee betiter to determine whether the teking of
his property is authorized.

Subdivision (b). The resclution of necessity must contain & description

of the property, right, or interest to be tmken. See Section 101 ("property”
defined). The purpose of this subdivision is to enable a condemnee better to
determine whether the taking of hig property is for a public use and whether
public necessity for the taking exists where taking outside territorial limits.

Subdivision (c¢). The resolution of necessity must contain a declaration

that the governing body of the local public entity has found and determined

the existence of esch of the three elements of public necessity required by

G
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Section 302 to be established for a taking. See Section 302 and Coument
thereto. This provision is modeled after similar provisions formerly sppli-

cable to various condemnors. ©See, e.g., Code of Civil Procedure Section

12h1(2),
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The Right Lo Take

§ 312. Adoption of resolution

312. The resolution of necessity must be adopted by z vote of
not less than two-thirds of all the wmembers of the governing body of

the loecal publie entity.

_Comment. In order for a local public entity's resolution of necessity
to be valid, it must be adopted by two-thirds of all the members of the govern-
ing body, not merely two-thirds of those present at the time of adoption.
See California Condemnstion Law § 3.16 (Cal. Cont. Ed. Bar, 1971 draft).

Section 312 supersedes numerous special provisions prescribing the vote

required for the governing body of a local public entity to authorize the
econdemnation of property. Section 312 generalizes the provision formerly
found in Code of Civil Procedure Section 1241(2) that a two-thirds vote of
certain local public entities is conclusive on issues of publie necessity.

See Section 313.
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The Right to Take

§313. Effeect of resoluticn

313. {a} If the property described in the resolution is located entirely
within the boundaries of the local public entity, the resolution of necessity
conclusively establishes the matters referred to in Sectlon 302.

(b) If the propefty described in the resolution is not located entirely
within the boundaries of the local public entity, the resolution of necessity
creates a presumption that the matters referred to in Section 302 are true.

This presumption is a presumption affecting the burden of producing evidence.

Comment. Section 313 describes the effect to be glven to a valid resolution
of necessity. .

Section 313 supersed:s numerous sections of various Codes that afforded disparate
treatment of the resolution of necessity, depending upon the type of local public
entity. Section 313 gives uniform presumptions to walid resolutions of necessity
by all local public entities.

{NOTE: The various specific provisions will have to be repealed. The Commission
has deferred this task until such a time as it is prepared to review the authorizing
statutes of the local public entities on all aspects of condemnation, not mers=ly
on the effect to be given the resolution of necessity.]

Subdivision {8). Subdivision {a) provides that the resclution of necessity of

a local public entity is conclusive evidence of the public necessity for property



COMPREHENSIVE STATUTE § 313

Staff draft April 1971

located entirely within its boundaries. 3Such a provision has been upheld against

2n assertion that the failure to give the property owner notice and & hearing on
necessity and proper location before tke condemmor or a hearing on necessity and proper
location in the condemmation proceeding makes the condemnation an unconstitutional

taking without due process of law. Rindge Co. v. County of los Angeles, 262 U.S.

700 (1923}, aff'g County of Ios Angeles v. Rindge Co., 53 Cal. App. 166, 200 P. 27

(1921); City of Oakland v. Parker, 7O Cal. App. 295, 233 P. 68 (1924).

Because a valid resolution of necessity 1s conclusive on the questions of
public necessity required by Section 302, it 1s not subject to judieial review on
those gquestions, even where it is alleged that they were determined with "fraud,

bad faith, or abuse of discretion." See People v. Chevalier, 52 Cal.2d 299, 340

P.2d 598 (1959).

A valld resolution of necessity conclusively establishes only those aspects of
public necessity deseribed in Section 302. It does not affect in any way the right
of a condemnee to challenge a taking on the grounds that the project is not an
sauthorized public use or cn the grounds that the condemnor dces not intend to put

the property to its declarzd public purpose. See Sections 301, 3

Nor does the conclusive presumption granted the resclution on matters of necessity
affect the right of a condemnee to contest the right to take his propérty on
specific statutory grounds provided in the Eminent Domain Code. See Sections 401
{future use), 412 (substitute), 421 (excess), 455 {more necessary public use), and

471 (consistent use).

=10-
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Subdivision (a) makes applicable to all local public entities the conclusive
effect given by former Code of Civil Procedure Section 1241(2) and numerous special
provisions to the resclution of certain local public entities.

Subdivision (b). Subdivision (b) provides that a resolution of necessity

creates a presumption affecting the burden of producing evidence with regard to the
public necessity for property not entirely within the boundaries of the local public
entity.

Subdivision {b) supersedes the portion of former Code of Civil Procedure
Section 1241(2) that denied conclusive effect of a resolution to property lying
outside the territorial limits of certaln local public entities. Under that
provision, necessity and proper location were Jjustieiable questions in the

condemnation proceeding. See City of Hawthorne v. Peebles, 166 Cal. App.2d 758,

333 p.2d Lb2 (1959); City of Carlsbad v. Wight, 221 Cal. App.2d 756, 3b Cal. Rptr.

820 (1963). Subdivision (b) externds this limitation of the resolution of necessity
to all local public entities condemning property outside their territorisl

jurisdiction.

-11-



Silen, Highway ILocation in Cali“ornia The Federal act,
21 HASTIRGS L.J. 781, 5 (1970

IV. The “Ireewny Revelt” and Iiv Impact
on Highwny Location

Thmugh its federal-aid-for-highways prograrms, the federal gom
ment has become inextricably involved in some of the bitter highway

focation controversies that Lave rocked Californiz since the late 1950%.
For the most part, these freeway Iocation controversies have been re-
solved at the state level, with the federal government remaining aloof
from (but net unaware of)'** the batiles that raged between the High-
way Commission and the Department o1 Pablic Works on the one side
wanting to obtain the greatcst traffic service benéfits from the money
available, and local citizens groups on the other seeking (often in vain)
to preserve the characters of the affected communities. Initially the
opposition to highway decisions was maiptained by small ad hoc groups
that concentrated on local issues;™ however, as more and more cities
were blighted (or actually disfigured), a wave of resentment was gen-
erated against the highway builders.'® -

In a state where the primary means of transportation is the auto-
mobile, the focus of popular indignation has not been directed toward
the building of freeways, but toward the method of freeway route
sclection. The major criticism is that there are no alternatives to the
routes selected by the state highway engineers. One writer chamcter
ized the popuiar feeling in this way:

{The statewide flood of ressntment is directed against the notion

—sanctified by laws—that the highway authorities are competent

to mold the future of the State, making life-or-death judgments

on the value of scepery, parks, redwoods, residential neighbor-

haodfﬂ community centers, irreplacesable farmland and historic

sites.

Although California ranks ss the nation's leader in highway de-
velopment, many of its residents who value scenery and “unspoiled
wilderness™ in preference to contemaporary urbanization have come to
regard the highway building programs as juggernauts to be resisted at
all costs.’®  Onthers, though unwilling to call & halt to development
in gcncrai, are very much concerned that aew or improved highways
will destroy the character of the communities through which they pass.
Those who are sensitive to their surroundings are horrified by the crass
commercialism that so often attends vrban development. In addition

161, A, Mowmaay, Roab 1o LUIw passie {19697,

162. 8. Woop & A, HeliEr, THE PHanTon Cmees of Caripomnia 13 (1963)
[hereinafter ciled a3 Woon & Firiiea). _

163, See [d. at 32-33; Gilliam, The Freeway Gciopus, San Francisco Chronicle,
Oct. 12, 1964, at 1, col. 1; Gilliam, SF.s Freeway Revolt, San Francisco Chronicle,
Oct. 13, 1964, at I, col. 7; Gnllmm, Many Seeds of Rebeilion, Sau Francisco Chronicle,
Oct. 14, 1964, at I, cal. 7.

164. Gilliam, Many Seeds of Rebellion, San Fiancisco Chronicle, Oct. [4, 1964,
at 1, col. 1.

165, See, ez, A. Mowsray, Roap 1o Rumd 111-32 (1962); Wood & Lembke, The
Pederal Threats 1o the Californie Landscope, Cuy CaLivornia 4, 31-34 (Spring 1967).
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to aesthetic ruin, modern highway traffic, particularly in urban areas,
is a constant source of air pollution which affects people and property
throughout the area, not merely those adjacent to the right-of-way,

Environmental destruction is often coupled with economic conse-
quences that are not balanced by post-construction increases in trade or
business. Where 2 freeway has cut through noncommercial properties,
the entire community may be altered by rampant commercialization of
the right-of-way area.”® Even where the area is already commercially
developed or where commercial development is deemed desirable, the
_ultimate effect of & freeway may vary greatly from that originally antici-
pated. The hopes for offramp bonanzas may in fact be displaced by
the reality of freeway blight.** '

Traffic congestion, the prime impetus for ¢reating urban free-
ways, actuzlly seems to be compounded by the completion of a new
freeway. For as each uew freeway is completed, it is almost immediately
filled to capacity.®® The increased volume of traffic attracted by
urban freeways,”™* both on the right-of-way and in off-freeway access
and - parking requircments,'’® requires substantia! amounts of urban
property. A miltilane urban freeway may divide a community as
effectively as a river. Besides absorbing a substantial portion of a
city’s central busipess district, wide swaths may be cut across parks,
open arcas, and residential districts. Even those properties that are not
needed as right-of-way may be seriously affected by increased levels of
noise, dirt, and other pollutants which are the mewtahlc by-products of
the urban freeway. :

Rural freeways, while not as large as their urban counterparts,
may constitute threats to parks, recreation areas, and other objects of
natural beanty or historic value which many people feel should be pre-
served against the encroachments of contemporary commercialization

- and urbanization.

186, Giliam, The Freeway Ociopus, San Prancisco Chronitle, Oct. 12, 1964, at
l.col.l

167. Gﬂ&n.ﬂw!’-’nemﬂmm: San Francisco Chronicle, Oct. 12, 1964, at 1,
ool 1; Qiliam, S.F's Freeway Revolt, San FPraocisco Chronicle, Oct. 13, 1964, st 1,
col. 7; Gillizm, Many Seeds of Rebellion, San Francisco Chronicle, Oct. 14, 1964, at I,
col. 7; Otten, Concrete Catastropies, The Wall Street Journsl, Feb. 25, 1969, at 20,
ool 3.

168. See Milier, WcI{mSprhaﬂu:OuCItk:.TanDmrﬂ
{Aug 1964).

169, “Mmymhmmﬂdenhlyomdlhmuymptytopmtbem
:mndpon’hhmdvmlwofﬁuwaydﬂum CaLrFoRNIA SYSTEM, Jupra nole
st 19

170, Sex Wooo & HELLER, supra note 162, at 10-11,
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Whether freeways are the wnsver to all transportation problems or
whether freeways ought te be Luilt 1o tervice particular localities or fa-
cilities are legitimate policy questions which should be decided either
by the people or by their elected represcntatives.  Until very recently,
however, popular participation in the freeway route location process has
been minimal, and the views and phﬂesophy cf the professional high-
way engineers have tended to provail.  Although there bave been few, if
any, complaints of fraud, bed faith, or chicanery,™ California high-
way officials have rot been responsive to the desires of the persons most
affected by their choice of roule locations. Because of this unrespon-
siveness to community vslues, highway builders have been regarded
‘not only as harbingers of urban blight and scenic desecration, but also
as callous bureaucrats insensitive to those whom they are supposed to
serve.'™ Although beauty may indeed lic in the cyes of the beholder, -
and even a “freeway can appear a thing of beauty to the harvied
motorist,”!™* blatant violation of a community’s sensibilitics has com-
monly aroused intense feelings of resentment among those affected, and
has led to reactions greatly out of proportion to the actual damage
done. Indignation and resentment have been particularly strong in
communities that feel, for good cause or not, that their desires have
been given little consideraticn or have been wholly ignored by an im-
personal and unresponsive government agency.’™ A recent legislative
investigation into popular discontent with freeway location practices and
* procedures in California concluded:

Under existing administrative crganization wnd procedures, pri-
mary emphasis in the evaluation ¢l roating alternatives appears to
be on engineering considerations and constroetion apd so-called
user costs . . {a} ¥ indeed gl velurs are considered in the
evaluation of rounng slterpatives, the conclusions are not always
presented tc the afferted interests in 2 meaningful manner; (b)
the organizational structure, staffing, and administrative procedures
of the Highway Tran,spnﬂatmrs Aoenr:}r and State Highway Com-
mission-——in which decisions a1 gvey Isvel of the administrative
heirarchy within the agency ave coasidered and made by engineers
~-do not inspire confidence in the capacity of the agency, even if

it so does, to consider nonengmecring and noncost factors in a truly
significant wey: and [c) in reviewing scveral specific routing con-

171, See A, Mowsgay, Roas 1 Ruiv 15883 {15569,

172. See Gentry, fron Heel oa the California Coasi, Cay CaALIFORNIA 4-10 (Fall
1968). The tone of thiz article clearly jndicates the enmity many conservationists feel
woward the state and faderal governments for desecraling the epvironment.

17%. Howard, Preemption Aspecis of ihe Freewny Prob!ems, 17 HasmNcs L1,

571, 580 (1966).

L74.  Sze, ep., Testimony of 1. L. Ayers, Highway and Freeway Planning, supro

note 23, at 55.
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troversies, it appeared . . . that there were serious questions con-
cermning the efficacy of the agency’s consideration of the total impact
of a given routing alteraative I
Traditionally, bighway cngincers have not been sympathetic to-
ward noncost or nonuser preferences and values.'™  For many years
California highway engineers used cost, user benefit, and engineering
considerations as the primary criteria to be considered in choosiag
among alternative routings for new freeways,'” irrespective of the effect
that these glternatives would have on the communities affected. How-
ever, &8 the San Francisce Chronicle has suggested:
If the purpose of 2 Lighway is simply to move traffic, then
the engineers are justified in doing any amount of damage to
residential areas, schools, and scenery in order to get the
most traffic through as quickly as possibie. A broader viewpoint
might maixtain that sirictly engineering considerations must be part
of the broader purposes of a community—te previde a picasant
environment for people to live in, to provide homes and parks
and recrestion areas free from noise andexha:mffumesofhm
traffic. The Highway Engincers of course agree theoretically wi
these broader purposes, but the engineering mind is understand-
ably preoccupied with measurable costs and benefits, 174
It is arguable that these “measurable” costs and benefits are, in
fact, varieble to a greater or lesser extent. A former member of the
Highway Commission, in noting that additional right-of-way costs
generally raised ihe level of sctual expenditure for freeway construction
by an average of 32 percent, candidly commented:
[NJo msiter how mary glide rules and computers are used in devel-
oping estirmates, there are likely to be as many subjective judg-
ments put into the cost equation as go into the community values
aspect of freeway route pelection. And those who find it hard
to give an exact ecopomic figure to these community valuss
should have sympathy for the engineers who have the same diffi-
culty in their field.*™ - ,

I75. Mighway and Freeway Plasning, supra pots 13, st 5-6. Califoroia bighway

'angineen &re not slone o being criticized for obfuscating the decisionmaking process

with & plsthors of profestional fargon and for {ragmenting the responsibility of de-
chionmaking. Ses¢ Note, Preaswres in the Process of Adminisirgiive Declsion: A Study
of Highway Location, 108 U, Pa. L. Ruv. 534, £73 n.267 (1960},

;bn Eg. Otien, Contrets Catastrophes, The Wall Sireet Jouroal, Feb, 23, 1969,
‘ 13 d. 3!

17}, Highway and Freaway Planning, supra pots 23, 5¢ 5.

178. Gilliam, The Freeway Ociopus, San Francisco Chronlele, Oct. 12, 1964, at 1,
eol. L

179, Houghicling, Cornjestionr of a Highwaoy Commistioner, Ony CALIPORNIL, 30
(Spring i%66). Tho awthor gives & reveallng insight into the memingly purpostiess
and ceremonpial role that the commizsioners were expecied to play. The commission-
ers’ dependence npon the Departenent of Public Works for information made inde-
pendent decisonmaking from aliemative points of view very difficolt, if not impossble

i
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Assuming that the above statement js éccurate. the guestion -be-
comes, why has the Divisior of Highways been so impassive toward
suggestions of alternative routings for proposed freeways. It has been
suggested that a proposed project acquires & momentum of its own
during and after the initial planning stages, which becomes increasingly
harder to thwart as plans move closer to fruition.’®  This resistance to
alteration or deviation is particularly pronounced where route location
studies are made solely by state highway engineers, and where the view-
point of the local community is not well presénted to the distriet’s
engineering staff, either because that community has not been signifi-
cantly involved in the initial freeway design studies,™ or because the
master plan does not appreciate the full effect of proposed alternative -
routings on the community as a whole.*#

With regard to involvement in a proposed freeway's initial design
studies, the failure or delay in making its wishes known may well cost
& community its opportunity to have the kind of freeway that is most
compatible with its needs and values. The initiation of engineering
studies is considered to be the focal point in the entire freeway route
location process,’® because at this point no commitments have been
made and no substantial sums of money have been expended in favor
of any particular route alternative.

Early involvement in the route adoption process presupposes ade-
quate planning for possibie freeways prior fo the initiation of engineer-
ing studies.’¥ While a city might have a general plan that is adequate
for most purpeses, the imposition of a freeway would require more spe-
cific planning to meet such problems as a drastic alteration of traffic
patterns within the entire comrmunity, the cffect of design details
(whether the facility will be level with the ground, elevated, or de-

t6 do, Since the Director of the Department of Public Works wis also ex officio the
chairman of the commission, independent investigation and decisionmaking by the
other commissioners was further inhibited. See note 44 supre. He argues that the
commission ought to have an indspendent staff so that it may properly evalitats the pro-
posals sebmitted by the Division of Highways and the State Transponation Agency.
Under the prevalent system, it is & commissicner's funclion to approve, and not to
question, costs, policy decizions, and other itemz pertaining to route locations which
have beeo made at lower Jevels of the highway department bureancracy.

180. Gilliam, 3.F.’s Freeway Revolt, San Frapcisco Chronicle, Oct. 13, 1964, &t
1, col. 7.

181, REerONT oF THE Apvisory Comm. 10 THE CaL, HicRway CoMM. aNpD THE
Dector oF PuBLic Womks oW FREEwAY RoUTE ADoPTION AWD DESiIGN Pro-
CERURES T-8, 28-31 (Aug. 20, 1949) [bercieafter cited as DESIGN PROCEDURES].

182, Leacus oF Canirormia Criies, Cry Frepway GUIDE 3-4 (Jan. 1964).

183, DesicN PROCEDURES, supra note 131, ae 28,

184. Leacue oFf Calipoxwiac-Crries, Ciry Freewavy Guoe 3 (Jan, 1964).
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pressed, location of entcapmce cnd exit ramps, or landscaping details)

or very often, the exact location of the freeway itself.'™ Moreover,

sinee future plans must remain fierible, even the most comprehensive of
plans will necessarily be general, aud general plans do not arouse the
degree of public concern ai the ame of their adoption as they do at
the time of implementation.™®

Where community planting has been inadequate, or where the
exact details of proposed freeway location and design have not been
made imown either to Joca! officials or (o the general public, commun-
ity responses to proposed frceways have taken on a decidedly negative
cast, Highway engineers, confronted with local opposition unsupported
by welldrafied alternatives, could feel justified in imposing their own
solutions to freeway location problems, even where strongly felt com-
mupity values would be ignored. By meeting resistance with intransi-
gence, California highway engineers have forced communities to accept
freeways largely on the engineers' terms. *87

Where local governments or citizen groups demonstrate their de-
sires and interests in 2 knowledgeable and persuasive manner, the Di-
vision of Highways is more likely to make concessions and accommo-
dations.'®® There zre several reasons, however, why local representa-
tives have becn unabie to preseni arguments that greatly influence deci-
sions of the highway engineers. First, and probably most important,
comsnunities or their leaders have not had the information which would
permit them to participate mesningfully in any freeway location dis-
cussion, whether it ba for the favored route or possible alternatives.’
Lack of information prevenis the effective advocacy of an alternative
route, especially where noncost and nenengineering values are at issue.

Second, where aiternative routes have been proposed, they are
often mere window dressing, or would adversely affzct the local popula-
tmn to the extent that none are acceptable. ™

Third, even where a frecway is considered desirable, a freeway

-pouting is so filled with tmportent economic consequences for the entire

community that the highway engineess” decision often throws the com-
munity into & muddled struggle of copflicting interests.”™ Because

185, 4.

186. JFd.

§87. Se¢ Degion ProcupumeEs, supra nowe 131, at 13414

188. id. m 1L

189. 2d. e 8.

190. By, QGittigen, The Frecway Dczopm San Franciseo Chronicle, Oct. 12, 1964,
at 1, col. 1.

131, Gilliam, Ma::}- Seeay of Kebefllon, San Framcisco Chronicle, Oct. 14, 1964,
lt 1} mlo 7-

— -
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of the numerous focal interests that may be invelved in a freeway loca-
tion coniroversy, highway officials have often been unable to ascertain
the predominant sentiments of the affected commuuitics even when
they make a valid attempt to do 0% Moreover, because of the ex-
tended length of time between the commencement of engineering stud-
ies and the actual construction of a fresway, the affected community
may underge a significani change of atiitude toward the proposed proj-
ect,’® especially if the community is uadergoing a period of rapid
growth. Thus, the advantages of cxtended lead time for land use plan-
ning may be cutweighed by rapidiy changing public attitudes regarding
such things as environmental factors, conservation, recreaticn, and re-
lated community values. These rapidly changing attitudes may force
the highway department 10 sell the same project to two or three gener-
ations of citizens in the same community.**

Finally, community development may be sertously affected by an
extensive lead time between the proposal of a freeway and actual ac-
quisition of right-of-way. Lead times of a decade or more may gener-
ate an atmosphere of uncertainty, especially where the atteal right-of-
way is not announced or where design or route changes may mislead
or confuse those persons having an interest in specific route locations,*®
The existence of such uncertainty prevents the unity of action necessary
to present arguments which will have a decided influence on the high-
way planners.

The lega! impregnability of resolutions by the California Highway
Commission (in the absence of a clear showing of fraud, bad faith,
or an abuse of discretion),”® and the commission’s political unac-
countability'®” has significantly contributed to the bitterness felt by the
community and has sparked stremuous resistance to further free-
way routings in particular areas.’® To combat the hard-line attitudes

192, Enterview with » state highway official, April 1968,

193. M.

194, DEsioN PROCEODURES, sipra nate E81, a8 25,

185, See generaily Highway ard Freeway Plaaning, supre note 23, at 54-58.

196. Cf. People ex rel. Department of Putb. Works v. S¢huliz Co., 123 Cal, App. 2d
925, 941, 268 PId 107, 128 {i934).

197. Guniburg, Transportation Problems of the Megalopolitan, 17 UCLAL
Rev. 300 (1965} [kereinafter vited as Guazburgl, whers the author notes that the
highway commission should be insilated from the political pressures that result pri-
marily from “logrofling” by legislators who are more interested in particular segments
of highways than in the final rvesults. The nconpartisan, politically “free™ body of ex-
perty would then be better able 0 serve the public interest.  Fee Howard, Preempiion
Aspecty of the Freeway Problems, 17 Hastinos LR 571, 579-81 (19663,

198, FHighwey and Freewav Planning, saprg note 23, passim. Similar disregard
of lfocal interests has oot been uncommon 1o other arces of the United States.  See
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of highway planners, affected communities have resorted to invoking
a 1953 amendment to the California Streets and Highways Codc which
provides:

No city street and no county highway shall be closed, either di-

- rectly or indirectly, by the construction of a freeway except pur-
suant to . . . an agreement or while temporarily necessary during
construction opcrauons 168
By refusing to agres to the closing of any streets until demands

were met concerning specific route changes,® San Francisco, Beverly
Hills, Santa Barbara, and other communities have been able to prevent
unwanted freeway location.*® In the now famous San Francisco “free-
way revolt” of March 1959, the San Francisco Cousnty Board of Super-
visors used the leverage of this provision to defeat seven freeway routes
proposed by the Division of Highways, Popular dissatisfaction with
the appearance of the newly completed Embarcadero Skyway, coupled
with threats of massive destruction to.Golden Gate Park, and similar
damage 1o the city's western residential districts resulted in a tremen-
dous groundswell of protests against the proposed structures.®™ San
Francisco'’s action has been described as “the first concerted revolt of a
city against the highwayman’s singleminded urge to drive freeways
through by the most convenient engineering routes without regard to
the city's tissue and fabric of life."**

Although cities such as San Francisco have successfully thwarted
attempts to route unwanted frecways through their territory, such “vic-
tories” have been possible only becauvse the population, local govern-
ment, and the dominant financial, business, and community interests

Mote, Pressures in the Process of Administrative Decisions: A Study of Highway Loca-
vion, 108 U, Pa. L. REv. 514, 566.73, 577-78, SB1-86 (1960). The way some state
highwiy officials buve ridden roughshod over locel views had caused national concern.
A. MowBraY, BoaD 1O Ruin pussim (1969) i o articulate statement of the entire
probiem. Of course, in the aiteramtive, the dissenters have not always been the most
reasonable of men tither, The most reliable gauge of the intensity of popular fesling ia
the frequency and extent of legislative restrictions and “duve process” type procedural
requiremienis now being imposed by both siate and federal governments, most of them
in the past decads.

197, Cal. S19. & H'wavs Coos § 100.2 (emphasis added }.

200. 27 OFs. Cal. ATT'Y GEN. 173 (Mar. 29, 193&) (section 100.2 is valid).

201. Gunzburg, supra note 197, at 810,

202, Ses Gillinm, §.F.'s Freeway Revoll, San Francisco Chronicls, Oct, 13, 1964, at
i, col 1. :

20). Arregting the Highwayman, ARCHITECTURAL Fomum 93 (Apr. 1969); see
Transportation end the Cliv, AXCHITECTURAL Fonus 64, 68-70 (Oct. 1963). The San
Francisco dispute eventually resnlted in the deletion of the two transcity routes from
the interstate systern and their reallocation, in nulesae, ta southern California. Gusaz-
burg, suprg oote 45, at BO9,

e
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were unifed on the issus.

The highwater mark of antifieeway sentiment came in 1965 with
the passage into law of a number of measures simed at reforming the
practices and procedures employed by the Dtivision of Highways in
freeway location.”™ These reforms, and others that failed to pass the
legislature,™® or were vetoed by the governor.®™® were part of a package
measure introduced by Assemblymar Z'berg. The drafting of these
reforms follow extensive hearings, conducted by the Committee on Nat-
ural Resources, Planning, and Public Works,”” cn the popular discon-
tent with then existing freewsy location practices.™  Even though only
a portion of this legisiative program became law, its total effect has had
a profound impact upon current Division of Highways policy. Many
of the objectives of the unpassed portion of Assemblyman Z'berg’s 1965
legislative. program bave been incorporated into the Department of Pub-
lic Works® new procedural regulations adopted by the California High-
way Commission in December of 1265.®*

Since 1967, there appears to have been & gradual, but neverthe-
less significant, shift in freeway location policies by the California High-
way Commission and the Depariment of Public Works,®® evidenced
by an appreciation of community involvement and 3 sensitivity toward

204. The following iaws were enzcied during the 1963 sestion of the legislature:
Cal. 8vs. & F'wavs Cobe § 756, whick requires the Deperiment of Public Works, on
request of cily oF couniy officials, 10 present at pubiic hearings & “graphic portrayal” of
sitemative routes, § 2104, which aflows a Yoca! agency 1o petition the Mighway
Commistion if it iy not sstisfied with the preliminary discussiong with the Depaniment
of Public Works, ¢ 210.%, reguiring the commission 0 empioy officers to presida
over the public kearings, § 75.7, whish imposes & duiy oo the commisson o pablish a
report contsining the bawis for its decision fo sehect & ofrtain sighway ropte,  Section
20, wEs ameaded by deleting the jequirement that state highways bo located on the
most direct and practical route. ' .

205, Ep, AB 1434 (1965}, which aunthorized & peiition by registered vorers in
the aree affacted for » puiblic beating on # proposed freeway location by the Highway
Commission, If the local governing body had not seguesied such a hearing. AB 1441
{12657 would have precivded the Depaitment of Pubdic Works from scquiring by emi-
pent domain anv lend dedicated for nerk wses. For a complete List of those 1265 biils
which did pot pass the legisimitire, soe Assembdly Comm. on Natural Resources, Flan-
ning, and Public Works, Highway Beentificotion 16-17, in i967 Surp. TO THE APPEN-
DIX TO THE JOURNAL OF THE CaLIFORNIA AssEMELY, No. 1.

206, AB 1439 (1963). This bl required tha? one member of ihe State Highway
Commission be a former member of & couniy board of supervisors.

57, Highway and Fresway Planning, supra note 23,

208. 4.

209, Letter from President of the Califormia Xoadside Council, to Arther Silen,
Sept. 29, 1989,

210, Md.
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community valies ™ This Ncightoncd sensitivity has been reflected
in the institution of the desigs tezts o nukidisciplinary approach to
freeway location snd desipn nrobloms ™ Since many of the so-called
FCOMINUILLY valuzs™ are aupn. seniesd by 3 wide variety of technical and
socto-eenaomic discinitaes, Liglway plaaners are now taking advantage
of the expertise of professional consultants wio hove heretofore played
a peripheral role in {reevwsy ronte Jocaiion and design.t?

The Divisicr of Highwayt' increasing responsiveness to local de-
sires and vatues may indasd sipaat the slosing of the era of great freeway
iocation battles.”* I is sabimuted that the recognition of the tremen-
dous social cost of such hostile sreonsters and the raalization that free-
ways, parficularly in urban areas, huve not solved the state’s transporta-
tion problems has mads higiveay builders more willing now thap in the
past to make accommadations to nonhighway interesis.

V. Federal Bequirements, Due Process, and the
Right of Appeal

Although federal participation in the highwa¥ construction pro-
grams is primarily fiscal, federal-aid statutes usually contain “eligibility”
requirements which penalize those states that fail to implement provi-
sions of federal law related to highway construction,®® such as junk-
yard control programs®™ and federal labor standards.™  Federal con-
trols and rvequitements are felt at all levels of federal-aid programs,

211, Local rasistsnce, either sctuz| or poiential, seems to have instilled an atii-
twde of solicitude in highway planners for those sffected, especially whers a proposed
highwey is 1o by routed through an wrbsn ams where local feeling is volatile, After
suffering a defest over the Szn Fruncisco Paohandie Freeway in 1966, the California
Divigion of Highways made svery effort (o secvrs ocal cooperstion in the routing of
the Centery Freeway and ity two inlerchangss through the riot-torn community of
Wakte; the stae’s anxiety ot te add fuef o the Fres of racial uprest szems to have heen
a primary incertive 1o seek the finedest possible seppott for its pronossls, and its golici-
tous attitude toward those who weore to be displaced. Sa Wars, supra note 138, at
6871, 73-Td.

212 See, eg., id, 2t T3 For many examoies of the “desipn team™ spproach io
freewsy planning thiotghout ihe coantty, e Hchway RESEancs Boarp, JoinT DEVEL-
OFMENT AND MULTIPLE USE oF TRANSPORTATION RIGHTS-Op-Way {Special Report 104,
1969},

211, E.g., Tramgoriation ard the Ciry, ARCEMTECTUMAL FowuuM 64, 71 (Oct
1963},

2i4. [Interview with & member of the Execniive Committee of the California
Roadside Council, Sept. 25, 1962,

215, IaeacT, supra note L, at P,

216, XA UKC. § 135 (Supp. §, 1965).

217, Eg, 23 USC § 113 ¢Sapp. IV, 1962).
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from the initial planning and project discussions™ to post-completion
maintenance **?

The Federal Highway Administration does not engage in any con-
struction projects of ifs own, bui wmercly approves and supervises con-
struction programs submitted to it by stue highway departments ®®
Approval is 2iso required for the detailed plaos, specifications, and cost
estimates of each project.™  Until approval has been given for changes
in projects,® or for the projects themselves, 0o work may proceed,®
and no retmbursement may be made {or fands obligated priov to project
approval ***  When given, approval 15 deemed & contractual obliga-
tion of the federal government for the paymeni of its proportionate con-
tribution thereto,”#*¢

Federal-aid highways programs are meant to b2 a cooperative ven-
ture between the federal government and the states.  State highway
departments are designated as the responsible delegate agencies for the
purpose of comstruction and maintenance of federai-aid highways,¢
and as such are required to have final suthority to make decisions and
to undertake contractual obligations on behalf of their states. Project
agreements™ indicate acceptance by siate highway departments of the
conditions that federa! laws and regulations place on the payment of
federal funds as well as acceptance of the amount of funds obligated.®*

Coordination between the responsible state and federal officials
is maintained through the Bureau of Public Roads and through Federal
Highway Administration regional and field offices throughout the
United States. To insure is coordinetion with the federal government,

218, Sre, eq, 23 CFER 4 L& (1969), rrquining submission of detailed pro-
gramg of propossd projects for uppeovai. 23 USC § 128(2) (Supp. IV, 1989} re-
guires thai public hearings take intd scoolan the proposd highway's “conswtency with
the gozls and objectives of xuch urbua planping ss has been promulgated by the
community.”

219, See, ez, PICER §F 127 (1985},

2200 23 USC ¢ 108 (1964

224, 4. § 106({a}.

222, Ses 21 CFR. § 143 1559},

223 Ad. 5% 110, 112 (1965).

324, 23 CFR. & 1.09 (1989). By see 23 1250, % 15{aY {Supp. IV, 19691,
where 85 exception is made for stais expenditures o commnencing construction of
interstate projects, subject to the Sedernd Highway Administrator's approval.

225, 23 USC § Ionda) (i1964). )

226, 21 US.C 4 102 {1984), ar omended, (Sypp. MY, 1968},

227, See i §F 110 (1964). The Secrefary “may reiy upon representations
tnade by the State highwaey department s491k respect o the arrangements or agreements
made™ wilh local officials where their cooperation is necessary,

228, 23 CFR. § 1.14 (1969},
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the California Division of Highways maintaing 2 permanent staff of 71
persons to administer federal-aid programs in California ™ As is the
case with many nonreimbursable dutirs which are imposed by federal
law or by regulation, the costs of maiptaining sach a sizable adminis-
trative staff are not shared by the federal govermment*™  Similarly,
California has the burden of enforcing federal labor and equal oppor-
tunity employment contract provisions, contracting and szbcontracting
sranaards, uniform reporting and accounting requirements, and the sub-
mission of the reguired docomentztion and veuchers, all without the
aid of federal funds. Furthermore, certain other expenses sre nonre- -
imburssble because of differences between the requitements of Cali-
fornia and federal law.*®* Yet, the working relationship between the
Federal Highway Admmistration and the California E)Ppartment of
Publkic Works appears 13 be most cordial

To facilitate a close worlung relationship with federal authorities,
California has specifically assented to federal highway legislation, and
has provided that federal-aid consiruction programs are to be performed
as required. To insure tha: California law does not interfere with the
completion of federal programs. the Californiz Streets and Highway
Code provides that the “laws, rules or regulations of this state incon-
sistent with such Jaws, or rules and regulations of the United States,
shait mot apply to such work, 1o the extent of the inconsisiency.”®®

Many of the reguirements of federal law are intended to mitigate
the social hamn which carlier highway construction programs have
caused; other requiremerts serve o codify practices initiated by more
advanced siate highway deparunens ™  For some state highway de-

28 KR LI (196%)

230, See text scoompanying pote 117 rapra.

231, IeErFacT, tipre sote 16 g TB-E2 The Dividon of Highways exerts a constang
“soles presware” on the Buresw of Public Roads to indace ¥ to rbsorb more of the
administrative expenser sonnscted willh exslusively federcleid roquirements, fd, at
20 n23

232, lIoierview with Federnl Mighwey Administration official, Apr. 1969. ‘This
official bad bigh praie for the way Taliforsis rops its highway construgtion programs
with little meed foy bursau interforence, excopt for the secessary project spprovsls.

231, Caz. Svs. & Hiwaws Cooe § 8200 See gemerally id. 3% 820-28, which pro-
vide for #tate conmpliance with federal requirements, and appropsistions of state funds

to (inance federal-aid highways, forhuting those ot within the state hiphwny system,
agreements with cities regeeding federal-nid projects, and genernl coopergtion with the
regponeibie federal siuthoritieg in meeting federal-aid requirenteats.

234, Intervizw with official of the Californin Diivision of Highways, Now, 3, 1969,
State practices muy simeitapeoosly meet or ¢xooed the required fodsral standard in
certain krens, while in others federal reguirements may act 1o cremte uniform min
mal standards which bave besn found 1o be necessary on a nationwide Basis,
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partments, the increasing burden of iederal rzgulation, however bene-
ficial it may be, has not been casy to bear™  Part of the difficnity lies
in the nature of highwsy constniction programs themselves. Much
of the state highway construction has heen concerned primarily with
long distance intercity travel through predominantly rural areas. In
such cases, the scope of hizhway planning and land vse development
has been quite narrow, Cost and user-henefits covld be taken as the
primary criteria for highway rowie location without undus damage to
Iocal towns and cities.

As freewsys have intruded into wrban sreas in ever-incfeasing size
and number, local opponents have sought to influence the course of
highway comstruction at all levels of government through whatever
legal or political means avaiiable. ™ As suggesied above,”™ highway
programs arc essentizily political in nature; and in too meny cases, loca-
tion decisions have been thinly veiled cxzercises of raw power. Inter-
governmental conflicts have increased with respect to nighway location
and design policies as citiss have become more powerfui political en-
tities, especially where the 2id of the federal goverament has been
obtained through nirban remewsl and similar federzl-aid programs. Ef-
forts to alleviate urban poverty and rebabilitate nonwhite ghettoes
through a varnicty of federal aid programs bave inevitably trought to the
fore the fecling that nonuser communily values swust be accommo-
dated,® or at the very ieasi, that such in‘erests be given priority in the

235, Jee A Mowskay, RoaDn to RBitw 2335 (19493 where the suthor staiex that
several state hiphway officinls hava threatsosd o “go it olons”™ rather than sobenit 0
further federally imposed resinicton, :

238, See Mapdelker, The Lewsd Framework for Planning and Decision Making,
137 Hhonway Reseancs Recosp %, 10 £ 1968),

237, Sece wext acootmpanying note 23 supru,

238, “Community velues”™ a5 the term bhos been usel either i jaw or other-
wise, has bezn given no spacial definition. Cenerally, the term has besn taken to mean
values concermently heid with, axd in sdditton to, the valves mssociated with highway
transportaticn and user benefite.  In 3 very real sange, however, highway transportation
values are real community values, and the probles: 23 to awsign & meaningful siatos to
suck values, ot Lthe same time reialing thers o the overall needs of the community.
Much of what has been rather loosely termed “community values” i3 an aggregaie of
expressions of sentiment or opinion from diverse sectors of the community at large.
Some of these values may in fact confiict with sach other, sick ns the desire 1o protect
both: industriaf znd residential properties feom possible freewsy development, yel sg
the same {ime wanting & freeway fov the benefits 3t brings to the community.  Simi-
tarly, such desire to have epsy access fo {rezways may be counterbalanced by a dislike
of any close proximity (0 foeeway developmeni. See peneraily Boulding, Tée Forma-
ron of Values as a Process of Humoen Learming, in HICHwWaY RESFARCH Boarp, TRANS-
PORTATION AND COMMUNITY VaLUEes 31 {&pécial Report 165, 1969}

On a broader scopes, conflicts in community values occur where the merits of
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decisionmaking process.”™ Because state highway location and de-
sign practices (not to mention the influence of vested interests securely
entrenched in state capitals) have been immune to judicial attack, cities
and local underrepresented groups of people (often ethnic or racial
minorities) have been appealing to the federal government for relief.2¢°
The inevitable result has been that past abuses of authority and gross
disregard of local sensibilities have resylted in the promulgation, beth
by states and the Federal Highway Administration, of longer and more
detailed laws, rules and regulations which now govern the “due process”
of highway route location.™! :

community progress are at issue; and the freewny is perhaps the most obvious symbol
of community progress, Qugers: If the public expects current anmd foture transporis-
tion facilities 10 be planned with due deference and consideration 1o local community
values, mght thtse other valuss be planned and protacied by law as well? Ser Frank-
land, Coexistence in the Highway Corridor: A Test of intergovernmentai Cooperation,
166 Hicway Researce Recoxn 22 {1967). For s pencral discussion of commubnity
vaines and their impact on highway iransporation planning, se¢ Legatra & Lammers,
The Highway Adminisirgtor Looks at Values, in Hicmway RESEARCH Boarp, TRans-
POXTATION AND COMMUNITY Vatuzs (09 (Special Report 105, 1969}

239, For example, both the federal and California law provide for relocation -
sistance to low-income famniliss. 23 USC. 8% 50111 (Supp. IV, 1969); Car. Srs,
& H'wavs Coor $% 156396, The Department of Trensportation has announced that
*“fatore highway projects which involve disiocating people will not be approved until
adegunte replacement bouting has already been provided for sed built,™ Palo Alle
Times, Sept. 13, 1969, st 32, col. 4.

2449, A, Moweray, Roar 70 Rorw 155, 23435 (1969). .

241, Epg, 23 USC. § 128(a) {Supp. IV, 1969}, “Prue process,” in this context,
would seem 1o focus oo the right to be hesrd, the right to be informed, and 1he right to
have doc consideranion given 10 counterproposals aod objections. It may alsn involve
& toquirement that the Jead tisme between routz adoption and right-of-way acquisition
he aot unreasonadly long. Hur see Helpera v, McMorran, 50 Misc, 24 134, 270 NY .S
2d 655 (Sop. Cu 196%), which beld that the route sdoption bearing, though occurving
more than five years priog t¢ the mit to void the roure location decision was neveribe-
less valid, thet there was ro judicinl remedy because the hearing was valid on its face,
and that the applicable statuis of limitations barred any legal remedy. Thus, the court
held, “[i1f an inordinete time has paszsed between the bearing and the commenctment
of construction, the delay is ¢ matier of concern for the appropriate federal and state
authoritics, but maiser 0o legal impediment upor which this conrt may act.” Id. at 137-
38, 270 N.Y.8.2d at 6359-60. The approsch of the court, though good doctrine insofar
% administrative Inw i concerned, is 1¢ be criticized today because it i3 not in accord
with the spirit and trends of recent Iegisiaiion. Both change of circumstances and
laches have a certain &ppeal, particnlarly in Sigations where unreasonable delay, lack
of due diligence, or other inequiteble conduct would vnjustly prejudice the panty
against whom the decision is to be enforeed. Tt would szcem the beiter view, espe-
cinlly in a California context, to keep iz mind e ever<hanging nature of urbaz com-
munities whenever a highway location decision is challenged becayse of an unreason-
able delzy in impiementing it; the hurden should pass 1o those who seek to enforce that
decision to justify such enforcemest with & showing of due diligence or othet good
cause to ignore the delay.
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The current emphasis of federal policy is aimed primarily at im-
proving communications beiwesn highway planning agencies and the
public at large,™” and at increased corsideradon of the overall impact
that route location and design has upon comununity values®* The
impetus of the federal requirements is the recognition that many of the -
narrow-approach, user-oriented location praciices characteristic of high-
way planning in the past have been coumterproductive, and that local
opposition to freeways, cspecially in urban arees, is becoming increas-
ingly intense,** To avoid such undesirable results, federal law requires
public hearings for all federal-aid projcts.™  State highway depart-
ments must-certify that such hearings have been held.*® The intention
of the federal government is fo insurs that sates afford full opportunity
for effective public participation in the considerziion of highway loca-
tion and design proposals before the proposals are submitted to the
Federal Highway Administration for approval™® It also hopes to en-
courage eariy and amicable resolution of controversial issues that
arise. M

To this end, federal policy requires that state highway departments -

consider fully a wide range of factors in determining highwsy loca-

tions and highway designs. It provides for extensive coordination

of proposals with public and private interests . . . [and] it provides

for a two-hearing procedure to give 2l interested persons an op-

portunity io become fully acquainted with highway proposzls of

concemn to them and fo =xpress their views at those smges of any

proposal’s development when the Hexibility to respond fo these
views still exists, *

Despite the fact that California highway officials are in complete

242, See Bridwell, Remarks Before Pennsyivenia Depariment of Highways Seminar,
February 28, 1963, Harrishurg, 720 Biciwar ResFapcH Recond 1, 2 (1968} [hereinafter
cited as Bridwelll.

243. Ser 23 UUS.C. & 128(a) {(Supp 1V, 1969); Bridwell, smprz note 242, at 2,
In attempting to take into account the nonquantifixble values of urban freewsy location
and design, the Federsl Highway Administration bs: devsloped the so-called “design
team,”™ or multidisciplinery approach w enest ithe complex nocds of arban transportation,
See 220 Hiowway RusearcH RECORD passim 196K},

244, Sees Bridwell, supra note 242, at 1.2, _

245, 23 USC. § 128(a) (Sapp. IV, 1949}, Detaiied reguistions concerning the
bearing requirsments are issued under the suthority of 23 CFR & 1I2 (1969).
Thes: requirements ere known as Policy and Procedurs Memoranda (PPM's) or In-
structional Memorapda {IM™), and are inlendad to provide detailed guidance to state
officials who administer Fedorpl-zid programs.  Public heating tnd location approval
are contained in PPM 20-8, dated January 14, 1969, 34 Fed Reg 728 (1969).

246, 23 VLE.C 4 128(h) (1964},

247, PPM 20-R, % (13{a), 34 Fed, Reg. 728 (1969). .

248, id.

4%, Id. T (1}{b).
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agrecment with the spirit of the federal two-hearing requirement (at
least with respect to the desirability of public involvement in the route
location and design processy, it has been suggested that if the federally
required hearings actually serve their intended purpose, the result could
be disastrous to a highway construction program of any size or com-
plexity.®® Federal-aid hearings are implicitly an all-or-nothing prop-
osition; completed route locations or design features are presented for
acceptance or rejection, even though the ostensible purpose is to permit
the public to initiate certain changes in route Jocation or design features.
While it is possible that such hearings will enable the public to initiate
route changes, the likelihood of such changes occurring is slight.®
The reason for the limited usefulness of public involvement ar this stage
of the design process is rather cbvious. The need for a particular facil-
ity and the level of expenditure already made, in terms of time, effort,
and money, will usually outweigh any benefit to be derived from addi-
tiopal changes or in the resuling delay. Moreover, even when changes
are proposed, or project decisions are postponed for further study, the
final decision is not likely to be any easier or more palatable.®

Although the federally required “corridor™®® and “design-fea-
ture”** hearings are intended to give the public the opportunity to
comment or the type of facility to be built as well as its location, it is
likely that the separation of highway Jocation from highway design dis-
torts the highway location and design process, at least in the public’s
mind, Such distortion results because the terrain over which a highway
is to be built will often dictate the kind of facility needed.®®®* A sep-
arate hearing is useful, however, where the issue is the type of facility
(among those feasible, such as a depressed freeway as compared to an
elevated freeway) most compatible with local community values. Such
hearings also provide ancther opportunity to examine a proposed de-
sign, to test the underlying presuppositions, and to allow for corrections

250,  Inberview with stale highway official, Nov. 1969,

251, Id

252. Leagarma & Lammers, The Highway Administrator Locks atf Values, in Hiok-
wAY RESEARCH BoakD, TRANSPORTATION AnD COMMUNITY VaLUes 109, 110 {Special
Report 105, 1969} {hercinafter. cited as Legarre & Lammers]l.

253. FPM 208, f 6, 34 Fed. Reg. 728 {1969), This is & hearing to be held
before 2 route location is approved, and before the state highway department ia com-
mitted to & specific proposal. Its purpose is to discusk the need for and alternatives to
a proposed federal-aid highway. Jd T 4{a).

254, This requirement has reference 10 the major design features of the proposed
project. Id. § 4(b).

255. Interview with state highway official, Nov. 1969,

— /G~
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in design or route location where such cotrections are found to be neces-
sary.

The intent of both Celifornia and federal practice is to permit the
maximum feasible amount of discussion of the issues presented. Al
though extended discussion lengthens the highway location process,®®
California highway officials consider this a small price to pay for guar-
anteeing the public’s right of participstion in the highway location proc-
ess.™  Recent studies suggest methods of improving the hearing proc-
¢ss; however, the recommendations concemed improvements in com-
munications techniques rather than policy changes®® Notwithstand-
ing any difficulties in its application, California officials feel that their
‘procedures more than meet the requirernents of federal policy.

The current trend of California’s highway procedure is to” max-
imize commupity involvement in the location and design process. This
is a difficult and often an unrewarding task, but it is necessary if later
community opposition is to be avoided. Quite frequently, highway
officials agree to recommend & particular route alternative, only to en-
counter an outraged public reaction once the proposal becomes publi-
cized. Local governmental bodies may respond to pressure from 2
particular interest group within the city, or & particular city within a
county at the expense of the remainder of the city or county. The resuit
may well be irreconcilable controversies over plans for future develop-
ment.*  Cities within & highway corridor may <ither support or oppose
the recommendation of the State Highway Engincer, depending upon
the purported benefit or loss to the community served. st

To reduce the possibility of a “disproportionate representation of
certain sectors of the public”™? within the local community, public
hearings by the planning commission or legisiative body of a city or
county are now required before that body may recommend the adoption

of 2 state highway route.”® In an effort {0 achieve the earliest possible

256. See Leparra & Lammers, supre note 252, st 11 Sumilar comments were
made by & highway official during an interview, Nov, 1968,

257. See Legarrs & Lammers, supra note 252,

258, DesioN PROCEDURES, supra note 181, at 28-29.

259, Ser Legarrs & Lammers, supra note 252, at 1157 .

260, See id.at 113-21 (giving four California examples).

261, See, eg.. id.. Dwv, op Hicuways, DEP'T oF PUBLIC WORKS, ANNUAL REPORT
~= g Cal. BicHway CoMM™ RELATING TO FREEWAY ROUTE ADOrTIONS 12-15 {(Dec.

Iz,
way Beautification 14, ars. ~~ Namral Resources, Plenning, and Public Works, High-
TFORMIA ASSEMBLY, No, 3, TR ASTEIWMIY TO THE JOURNAL OF tHE Cal-

263. CaL. ST8, & H'ways Cooe § 74.5,

—_ /7_..
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resolution of potential sources of conflict, the Division of Highways
has sought to contact, or to create where none exist,” local groups
within the community to acquire and disseminate information concern-
ing freeway proposals and community values.®® A recent study ap-
plauds such steps and recommends further broadening of the roles that
local governments®*® and private interest groups®™ play in the initial
design studies process; however, the study notes that the Division of
Highways' efforts to insure local participation and to preserve commun-
ity values will be to little avail if local communities fail to act positively
in their own behalf and accept the responsibilities inherent in the under-
taking.®* Local government must have the ability and desire to mo-
tivate other groups within the community to assume their fair share of
the burden.**

Beginning with the initial route adoption discussions, California’s
legislative policy favors a complete exchange of pertinent information
between local governing bodies and the Department of Public Wosks.
Recommendations from local agencies should be considered by the de-
partment and by the Highway Commission in reaching a final deci-
sion.** Freeway route plans recommended to the commission are re-
quired to be publicized, and an opportunity must be afforded for local
governing bodies to request a hearing on the matter before the commis-
sion takes final action.'™ In addition to consultations with affected
local agencies and govemniag bodies, public meetings are reguired to be
held “when sufficient information has been accumulated to permit intel-
ligent discussion . . . ."** To insure fairness and orderly procedure
at department-sponsored public mectings, the Highway Commission is
required to employ independent bearing ofﬁcers to preside over such
public hearings or meetings.** .

If, in the course of preliminary freeway iocanon discussions, local
governmental agencies (which would seem also to include the legislative
or governing bodies for cities and counties} are dissatisfied with the

264, See Legarma & Lammers, supma note 252, at 116,

265. See id.; DESION PAOCEDURES, supra note 181, at 7-9.

266. DesiGn PROCEDURES, supra note 181, at 12-14, 1920,

267, See 4. at 2113,

268. Ses id. at 8, 12-15.

269. Ser id. ut 12-15 :

270, Cu.m&l-!‘wn'(:wal 210.

71, Hd.

27 14

273, id. % 210.5. In sddition, hearings are to be conducted in an informal bot
orderly manner; formal rules of evidence do oot control; time permitting, al! inlerested
persons should be heard. 1.
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Division of Highways' choice of “the most logical segment to be studied
for route selection,”®* they may appeal to the Highway Commission
and be granted a hearing.*® Upon the request of an aggrieved city ar
county governing body (specifically detailing the kind of information
desired), the Department of Public Works is required to produce com-
parative estimates of costs and bencfits accruing to alternative route
proposais.?™  Judging by current practice, however, it would seem that
the burden of coming forward with new facts justifying a reversal of the
State Highway Engineer’s recommendation would rest with the com-
plaining entity.

A public hearing before the Highway Commission is required after
the Director of Public Works proposes a freeway route to the commis-
sion. After such a recommendation is made, a resotution of intention
to consider the location of that proposed freeway is passed by the com-
mission; thereafter, the State Highway Engineer is required to notify
the appropriate local governing body of the resolution. Such notifi-
cation must be in writing, and it must include a statement that the
Righway Commission will hold a hearing on the proposal, if requested
to do so within 30 days after the first regulaf meeting of the local
legislative body following the receipt of notification,*™® -

If a public hearing before the commnission is requested in the man-
ner prescribed above, such hearing must be provided and all interested
parties must be given the opportunity to be heard ¥ Where the com-
mission belicves that a hearing is necessary or desirable and no request
has been made, it may call or hold such hearings on its own motion.*®
~ Although the public hearing allows all interested parties to be heard,
there is Yttle assurance that the sentiments and recommendations ex-
pressed will be acted upon. The general tendency has been that the
recommendation of the Director of Public Works will be followed, un-
less the local entity brings forward new facts that would justify recon-
sideration.®* Similarly, requests for hearings for the purpose of recon-

274, 1d. § 210.4. .

275: 1d. §8 74, 210.4.

276, Id. % 75.5. However, the commission's faiflure to comply with the require-
ments of the Act will not reverse the decision, and proof of such failure to comply is
insdmissible as evidence in court. [d.

277, Procedural Resolution of the California Highway Commission, adopted Dec.
13, 1958. .

278, Id,

279. id. % 8.

280. Id.

281. Interview with a California Highway Commission official, Oct. 1969,
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sidéring previously adopted freeway routes are not granted unless the
petitioning party establishes new facts that justify further study.
} After the expiration of the prescribed 30 day period, or after
public hearings have becn held, the Highway Commission may adopt
the proposed freeway route within the project limits under considera-
tion.*** In reaching its final decision, the commission is required to
consider recommendations and other information submitted by Jocal
agencies,™ including any officially approved master plans or other
highway and transportation plans.® The standard of judgment is to
be “the standpoint of the overall public interest.”** Upon final adop-
tion of a freeway route, the commission is required to prepare a report
to interested persons and public agcnczcs stating the basis for its deci-
sion >

Even if public hearings are held as prescribed, it is guestionable
whether thev accomplish their intended results. Until recently, it was
widely felt, in California and elsewhere, that public meetings and hear-
ings were merely pro forma rituals which served to ratify decisions ef-
fectively made much earlier?*” Today's hearings’ and public meetings
are probably more effective as vehicks for expressing community senti-
ment; however, the problems inherent in public hcarmgs——-—apathy, in-
difference, and lack of knowledge—remain.*™

282, Procedural Resolution of the California Highway Commision, § 6, wiopted
Dec. 13, 1958,
283, Id. Y 8; see Car. Sr8. & H'ways Coog § 210.
284, See CaL. 873, & H'ways Cobs 210,
285 4§ 211,
286. Id. § 757, Consideration must Le given, but snot Hmited to, the foliowlag
factors: .
“(a) Driver bepefits,
(b) Comrunity valoes,
(¢) Recreational und park areas
{d) Historical and sesthetic values,
(2) Property values, including impact oo local tax rolls.
(f) State and local public facilities.
(g} City street and coanty road traffic.
(i) Total projected regional transportation requirements.” Id.

- 287, See LeagUE oF Cavrosma Crrees, Orry Faprwiy Guipg 3 (Jan, 1964):
“Jt has been the experitnce throughout the Staie that changes in frecway locations
have occurred most often as & result of mectings held by the Division of Highways
rather then resulting from Highwey Commission bearings.” The only really effective
way of infloencing s particolar highway location or design feature is to make a private
presentation to the resident district engineer in whose jarisdiction the facility is to be
built.  Prom an interview with & state highway official, April 1969,

288. See DEgioN PROCEDURES, stpra-note 181, at 8,

— 20 —
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As a general rule, public headngs have not been weli-atiended™
unless an issue of significant community imterest or controversy is in-
volved.”™ Moreover, even when community interest is bigh, attendance
lzgs because the hearings are heid during working hours.®'  All too
often they have been less a vehicie for & meaningful exchange of infor-
mation and expressions of popular preferences, and more & self-con-
gratulatory ritual to be wsed by local special interests, business groups,
and chambers of commerce 10 weight the record in their favor,

Whether public participetion through public hearings is a “suc-
cess” or a “failure” is largely dependent upon how it is used by the
parties concerned.”  Although the public is invited to participate in
the route selection process and safeguards have been established to aid
the hearing participants in appreciating the import of the information
being presented,™ the only meaningful protection for the public is
the willingness and capacity of those who contribute to the process to
act in the spirit of mutual cooperation so as to compromise existing
or potential sources of conflict in as equitable a manner as possible.
Notwithstanding the procedural safeguards that the law imposes on the

289. E g, Div. oF Hiugeays, DeEr'r oF Pusrixc Woaxs, ANMNUAL Rerort 00 THR
Car. HioHway CoM’'n RELATING TO Faegway RoUTE ADoPTioNs 12, 14 (Dec, 1968),
whertin it was reported thal one meeting had 1,100 in attendance, while two meetings
in whick altermale rouizs were considersd had 350 aad 125 in sttendance. Remarks
confirming the incfficacy of public hearings were made by varioma highway officigls in
personal inierviews with the author,

290, Interviews with steiz bighway officials, Apr. 1965,

291, In the public hearing at Maxwell, Californin, to consider design features for
n segmeni of Interstete Route S5, hold on May 15, 1949, one participant commented
that hisd the besring been held in the tvening bours, twice the number of people present
would have atiended.

252, At the Maxwell Design Hearing, all officials made what seemed to be full
disciosure of sl material details of interest to that community; they seemed to maks
every ressonable effort 1o inform the sudience and to solicit the views and opinions
of thost present, questions conceming the proposed facility, and related traffic safety
devices which were of community inberest, were answered as foily as possible. Where
requests could not be immediately granted, as with & particular traffic cootrol signal,
full explanation was given. Al the conclusion of the hearing, a member of the Advisory
Committes to the Celifornia Bighway Commission rowe to ask the aodience if there
was anything that they could suggest to improve the hedricg process. Several sug-
gestions were offered, principally conceming at what hour the hearing should have
been held, and regarding fulvre efforts to kecp people abreast of pew developments.

293, See, g, Car. 315 & Hways Cope § 756, which provides: “At public
hearings before the [highway] commission or department [of public works] on the
selection of alternative state highway or frecway routes, on reguest of any city or county
affected, the department shall present s graphic porirayal of selected significant por-
tiona of the route alternatives by means of sketches or preliminary models, where ap-
propriate, 1o show the gentral appearance and basic design features of the highway or
freeweay upon which the estimated cost is based.”
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highway locution progess, so much decisionmaking authority is dis-
cretionary that mere demands for strict compliance with procedural
niceties render that remedy somewhat nugatory. The California High-
way Commission is the ultimate aithority in the state highway location
decistonmaking process, ond even thouph its procedure meets the re-
quirements necessary for adoption and promulation® of route ioca-
tions, there i no way m law to essure the wisdoma of its decisions.
Such wisdom, and the ability to know and to act in the public interest,
must coime from constructive public involvement in the route location
process.

Wherte state ievel attempts io change a location or design decision
regarding & federaliy aided highway have failed, direct appeal may be
made to the Federal Highway Administration to disapprove a particular
ronting, to withdraw an earlier approvai,“or to refuse to approve all
alterpatives except one. This was the case in September of 1968,
when the Federal Highway Administrator in an unprecedented action
anncunced that, with regard to dispuies over the location of Interstate
280 as it passed near the Crystal Springs Reservoir in San Mateo
County, he would only approve the San Francisco ridge routing.?®
Never before had a high federal official publicly repudiated a state
highway department; and the incident received wide publicity.®®  Al-
though there is some probability that San Francisco's case may have
been overstated in some respects,”” the impact of the incident has been
farreaching. Whatever the merits of either position, the dispute demon-
strates the leading role that the Federal Highway Administration can
play in a freeway location controversy. )

Appeal to the Federal Highway Administration, however, is a two-
edged sword; there is no guarantee of protection to local interests, even
it the Administrator does at timies appear to possess a greater aura of
objectivity than Jocal Bighway planners, The Federal Highway Ad-
ninistration may refuse to approve any route other than the one it de-
sires, despite local opposiiton and the support of alternative routings
by the state highway depariment.®®

94, Car. Stz & H'wavs Copos § 213, The highwsy commission procedure
~Jargely a rentatemeant of statulory criteria—is set ocut in CaLl. ApaaN. Cobs tit, 11,
% 1451,

295 Memorsndum from Cal. Dup't of Public Works, Div. ¢f Highways, to Mr,
James A. Moe, Dircctor of Tablic Works, Freewsy RoMte Aecommendation 7 (File
04-814-280. Feh. 4, 12459),

296. 23 ULC, & 138 (Supp. M, 1547), ar amended, (Sopp. TV, 1969) was muc-
cossfully invoked by the opponents of the Crymal Springs rowie., The scction states:
“[Tlhs Szcratary shal! not upprove any program or preject which requires the use of
any publicly ewned land from a public park, recreations! arca, or wildlife or waterfowl
refuge of national, State, or local significance, as determined by the Federal, State, or
foced officiais baving jurisdiction thereof, . . . unless there is no reasonable alternative
t such & taking, and all reasonable precautions bave been taken to minimize damage
from such v . ;

297. This principally concemed the city's allegation (hat the proposed frecway
would pollute the reservoir. Sec Memorendum from Cal. Dep't of Public Works,
Div. of Highways, suprg note 255, st 13-15.

. 298. Road Roview League v. Boyd, 270 F, Supp, 650 (1967).
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the purpose of cnnstrucung and maintaining electnca.l transmission lnms.
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“at the time-they obtained the right of way, and there if no question but .

~ that they have adequate space within the 250-foot easement and the right

wmummmd&mexmamhhct,ﬂumﬁt _
_MtMth%nfmemn;mtﬂwyMowmmm '

{lheitpmmtnu

wmmmpmmmwmwﬁm

. “This action was commenced in 1967 foruwp\ﬂmot aeqhiﬁhglb: |
simple estase i the identical property subject 1o the easement. No additiopal

-

'Amm"ﬁmmngmmmlnﬂ

1The conveyanes js 1o the of Los
lldewtibesﬂnﬁsbtsmmvc:f{dmthe

across that certain ity gedpeﬁy sityate in the County of Kern, Siate of California,

; moreputlcutaﬂy desm as follows, o wit:

mcal foute grantee may select.
"“Excepting and reserving unto. the

“only’
mineral rights as will not interfere with or prohnbnthefm complete- use and
R enioyment by gramtee, its suctessor or asslgns of said. nghts and easements hereby

granied.
It is further understood and ;g:d that no other easement !hezeon shall be given
corporanon without the written consent of

by 'rantor te any third person,
‘gruntee.”

{1an. 1971]

such grazing, agrk:uitural and
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executed by the parties prior to tria) wherein they stipulated that “, . . {t]he

only issue remaining between plaintiffs and defendants is public use and
necessity for the taking o the sbove parce] {the land subject to the
easement] and the fee inferest therein.” (htalics added. )

The trial court awarded judgment to the plaintiffs, finding that “[tlhe
public interest and necessity require interests in said .parcel 104 in addition
to those owned and enjoyed under the easement . . . " and “{tihe public
interest and necessity require the taking by plaiatiffs of an estate in fee
simple-in the real property described in the Complaint as Parcel 104."2

The issues raised on this appeal are as follows:

(1) Was the finding of the triat court of ncc:ss:ty for the taking of the
fee sustamed by.the evidence?

(2) Do plaintiffs have the absolute right to condemn the fee estate on
property outside their territorial limits on which they already-hold 2 perma-
nent easement that includes all present and contemplated uscs"

Piamnffs contend that evidence supports the finding that the taking is
for a public use and is necessary. They further contend that 2 resolution of
the Board of Water and Power Commissioners and the ordinance of the
City Council of the City of Los Angeles determining that public interest
and necessity require the taking of a fee estate in Parcel 104 is conclusive
upon the issue of the guantum of the estate to be taken.

(1a) We first consider whether the plaintiffs have shown that the public
interest and necessity requive the taking of the property, i.c., the taking of
the fee in the real property subject to this easement.

Public use and necessity are controlled by Code of Civil Procedure.
section 1241, which provides, in part, as follows: “Before property can be
taken, it must appear: 1. That the use to which it is to.be applied is a use
authorized by law; 2. That the taking is necessary to such use; provided,
when the board of . . . a public utility district . . . or the legislative
bodyofa . . . city . . . shall, by resolution or ordinance, adopted by vote
of two-thirds of ali its members, have found and determined that the public

interest and necessny require the acquisition, construction or completion,
by such . ty .. . of any proposed public utility, or any public

“2Findings “5” and “&.” But cf, Finding "9,” which reads:

“Under the terms of seid [existing] easerments plaintifis have the right to construct
and operate a public improvement and works consisting of ane or more electric pawer
transmission lines and related appurtenances, including the clectric power transmission
line presently under construction, and a right of way therefor for the transmission
and distribution of electricity for the purpose of furnishing and supplying electric
engrgy to TI-IE. CITY OF Los ANGELES.”

[Jan. 1971}
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improvemcnt, and that the propesty described in such resolution or ordi-
nance is necessary therefor, such resclution or ordinance shall be conclusive
evidence; (&) of the public necessity of such pmpmed public utility or
public improvement; (b) that such property is necessary therefor, and
(c} that such proposed public utility or public improvement is planned or
focated in the manner which will be most compatible with the greatest
public good, and the least private injury; pmvided, thar said resolution or
‘ordinance shall not be such conchuive evidence in the case of the taking
by any . ity . . . of property located ouiside of !he ferr:‘rorml limits
ﬂrreof " (Itahcs added. )

In C:ry of Carlsbad 'v. Wight, 221 Cal.App. 2d 756, 761 [34 Cal.Rpir.

. 820}, the coust said: . . . section 1241, subdivision 2, of the Code of
Civil Procedure Limits tlu-. power of the condemmng agency when the pro-
posed taking is outside its territorial limits,

L]}
-

“It is thus cleer that » determination of the condemner as fo public need,
- necessity and route for, or site of, a proposed public improvement within-
fts boundaries is a legistative, not a judicial, matter {People v. Chevalier,
52 Cal2d 299, 305 [340 P.2d 598}); but when 2 city secks to condemn
lend without its corporate iimits, it devolves upon the courts to determine
whether the taking of the particular land is niecessary for the use {Harden V.

Superior Court, 44 Cal.2d 630 [284 P.2d 9).”

It is apparent that the Legislature, in differentiating between property
inside and outside the territorial limits of the condemning agency, recog-
nized the differences in the postures of both the propesty owner and the
condemning agency in these contrasting sifuations. Where. the property is
inside the territorial fimits, the ministerial officers and legislative body of
the condemning agency and the property owners and taxpayers should have
foli knowledge of conditions, locations, and the public good involved in
the proposed improvement. Furthermore, the legislative body .amd, by
derivation, their ministerial functionaries, are accouniable to those who are
property owners and, aiso, to those who are taxpayers within the territorial

- limits through the elective process. (2) But where the property sought
to be taken is outside and distent from these territorial limits, neither such
knowledge nor such accountability may be present. Thus, the Legislature
has specifically provided that the courts shall pass upon such a taking
{see Code Commzssmn:rs Note to Code Civ. Proc., § 1241, Deering’s
Ann. Codes).

We must thus look to the evidence adduced at the frial to determine
whether the plaintifis have met the burden of proving that the “public

[Jan. 1971]
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interest and necessily reguire the acquisition” of the fee of the property
in question, withtn the meaning and intent of Code of Civil Procedure
section 1241, subdivision 2, supra. In so doing, we apply the limited power
of appellate review, and to that end detcrmine only whether there is any
substantial evidence, contradicted or uncontradicted, which will support the
conclusion reached by the trial court (Crawford v.- Southern Pac. Co.,
3 Cal2ad 427, 429 [45 F.24 183} 3 Witkin, Cal. Procedure (1954)
Appeal, § 84, p. 2245, and casos cited therein)..

Piaintiffs point to the ordinance and resolution as prima facie evidence
of necessity under Code of Civil Procedure. section 1241, relying upon
Peopie ex rel. Dept. Pub. Wks, v. Lagiss, 223 Cal.App.2d 23, 36 {35
Cal.Rptr. 554]. The Lagiss case holds such 2 resciution to be prime facie
evidence that the taking is, in fact, for a public use under Code of Civil
Procedure section 1238, subdivizion 3; but, where the property is ouatside
the condemning agency’s temmitdrial limits, we know of no case which
holds it is evidence of necessity under Code of Civil Procedure section
1241, subdivision 2, or any statute so providing. Section 1241, subdivi-
sion 2, states that such a resolution shall not dbe conclusive evidence. that
the taking is necessary. (3, 40 Under the general rule that {anguage
purporting to defina the powers of municipal corporations must be strictly
construed {sse Harden v. Superior Court, 44 Cal.2d 630, 638-639 [284
P.2d 9], and cases ¢ited thersin}, we hold that neither the resolution of
the board &f p' public utility district nor the ordinance of the legislative -
body of a city is prima facie evidence of necessity under Code of Civil
Procedure section 1241, subdivision 2, where the property is outside the
condemning agency’s territorial limits,

(Iby Pleintifs’ only evidence, other than the ordinance and resolu-
tion, was the testimony of one York, an engineer employed by the Los
- Angeles Depariment of Water and Power, York testified that one elec-
trical transmission right of way was locaied on the property, that a second
was then i the process of being constructed, that this second line was
contemplated at the time the casement was acquired in 1951, and “that’s
why the right of way {is ofl the width of 250 feet. . . " He admicted
that 250 feet would be excessive for only one line, and that the first line
had been placed 75 feet from the eosterly edge of the right of way in
1952 in contemspiation of the second line. now heing constructed. He
furiher testified that no additional use of the property is contemplated. -

Perhaps the most compelling evidence of lack of necessity is plaintiffs’
answers to ceriain- interrogatories, wherein they admit that all uses of the
Han. 1971)
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property present or contemplated are permissible under the existing
easernent. - '

(5) Ower defendants’ objection, certain testimony was given concern-
ing departmental “policy,” which counsel for plaintiffs described as
“, . . the meat of the coconut . . ., [tihis is what the whole lawsuit is
about.” This “policy” was stated to be to obtain the fee to transmission
line rights of way. Although the policy of a legislative body may be ad-
missible evidence of a fact in certain situations, to hold policy to be
admissible in evidence as a reason or a fact of itself upon which to find
necessity for taking in a case such as this, would be to denigrate the plain
language and intent of Code of Civil Procedure sectioa 1241, subdivi-
sion 2; it would permit, through indirection, a legislative determination
instead ‘of a judicial determination. (See City of Carlsbad v, Wight, supra,
221 CalApp.2d 756, 761.) It may be presumed that “policy” is an im-

3The pertinent um,emgutones and their respective answers are as follows:

: Interrogatory Ne. 3 . | :

“Paragraph 3 of the complaing alleges that public interest and necessity require the
constructiop and operation of ‘efectric power transmission lines and refdted appurie-
nances, and a right of way therefor, '

for the transmission and Jistribution of electricity for the purpose of furnishing
and suppiying electric enery to the City of Los Angeles and the inhabitants thereof,’
In it not & £2ct that the plaintiffy presently have constructed and operate electric power
transmission Lines and related appurtenances over and across a right of way therefor
for such purposes, pursuant to the easements Exhibits A and B to the answer of these
defendanis? - o

Answer: “Yes” Qo
: Interrogmory No. 4 .

“Da the plaintiffs contemplate snd propose any further or additional purpose or
use of parcel 104 than as presently used by plaintifis pursuant to the ecasements
Exhibits A and 8 referred 107 - R

Answer: “The oniy additional use the plaintiffs presently contemplate for Percel
104 is the construction of an additional electric transmission line across said parcel™

Interragatory No. §

“If the answer to previgus interrogatories is “yes,” describe what use or purpose
Is conterypiated by plaintiffs different or in addition to use and purpose to which
parcel 104 1 presently put pursuant 1o said easements Exhibits A and B to the
answer.” * :

Anpswer: “This new project would be an additional use rather than a different use
of purpose,” :

Interrogatory No. 6 . .

“If plaintitfs have answered they contemplate additional use or purpose with respect
to parce! 104, does plaintiff take the position that such additional use or purpose is
one which plaintiffs cannot subject parcel 104 to under the existing agreemenis held
by plaintifis”™

Answer: "“The additional use is one that is permissible under the existing easements.”

fJan. 1971}
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pelling force for ihe taking in any case, but it does not, of iiself, create
nor is it evidence of necessity.*

(1e) The evidence of the defendants, on the other hand, shows that
this land is now used for grazing, and that plaintifis’ easement and their
use have created n0 conflicts or problems. It was uncontradicted that
there has been no troubie or even inconvenience to cither party resultant
from the combined uses. It is uncontradicted from the evidence that to
divide this 640-acre farming unit by the diagonal strip of land would
result in a totally unnecessary and onwarranted diminution of its eco-
nomic potential; further, it would be a waste of the utility users and
taxpayers’ fund- to purchase it in that they would gain no rights which
they do not already have.” . o

We, therefore, hold that plaintiffis have failed to meet the burden of
showing that the proposed taking of the fee is necessary for the public
use, and that the judgment is not supported by the evidence.

(14, 6) ' Plaintiffs’ next contention is that the resolution and ordinance
of plaintiffs are conclusive evidence for the taking of the fee estate whether
the property is locaied outside their territonal limits or not. They cite
Code of Civil Procedure section 1239, subdivision 4, as giving the con-
demning agency the power to determine, as a lkegislative decision; the
issue of the quanium of the estate to be taken. They cite City of Santa

*Much of the cther testimony of the witness York, admitied over objection, was
completely irrelevant to the istue of necessity. It was concerned with the importance
of ical energy and the dependence of people in mefropolitan areas upon an
uninterrupted fiow of it. Such events as a recent blackout of powsr on the east coast
received due consideration, along with s discourse on the history of the pasticular
trahsmission Bne then in constroction upon defendants’ property. Nor wus the subject
of public opinion neglected it was brought out that people object less to power lines

ralleling aach other (as peomitted by the existing easement here) than to scparaie
ines across the country side, and that the Division of Light and Power of the City
of Los Angeles is “n indifferent to {public opirior] in this day and age.” Various
difficulties having to do with violations of the easements by third parties in areas other
than the area of the subject property were testified to; the numbers of men and pieces
of equipment ndcessary to repair a line were discussed, and the interference with
their movement by violations of the right of way was considered. There was no
evidence &ither (1) that these difficuliies had occurred, were occurting, or were Jikely
to occur in the future on the subjecr property or near it, or {2) that owning the fee
would prevent violations of the vight of wav. The wimess admitted under cross-
examiaation that plaintiffs could have the sane problems with the jee as with an
easement.

-"We note from the “Stipulation Limiiing Issues and Setting Just Compensation™
that the sum of $2.900 is the price to be paid for the fee herein if it is taken. Said fee
is over an appmximattellé’owmilc portion of the transmission line. The witness York
‘testified that the plaintiffs were Buying or teking by condemnation the entire existing
right of way from the Oregon border to the City of Los Angeles. -

(Jan. 1971}
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Barbara v. Cloer, 214 Cal App 2d 127 (30 Cal.Rptr. 743] as authority
for such an interpretauion. '

Even assuming plaintiffs’ inlareeciation Is coroect, still. the basic find-
ing that publc use and necessity reguired the iaking of any property
under Code of Civil Procedure sestion 1241, sebdivision 2, must neces-
sarily be made. Here the evidemer doos not suppoit @ finding that the
plaintiffs need anything more than Uy already have; so the question
of quantum of ths estate to be taken s Mmoot '

The judgment is reveised.

Gargﬁno, Acting P. J., and ‘Coa,kiay, 5.7 concurred.

*#*Retired judge of the superior court siding oader assigament by the Chairman of
the Judicial Coungil.

Dan. 1971]
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George (. Hadley, William . Peterson, Charles E. Spen-
cer, Jr.,, Roger Arnebergh, City Attomey, and Peyton H,
Hmre Jr for Respondents.

SPENCE, J—Defendants Richard C. Goodapeed and 'Wil-
liam A. Hyland, as trustee, appeal from a judgment entered
in two consolidated eminent domaio actions, one brought by
the state and the other by the city, to extingnish certain
street access rights and to acquire an easement over said
defendants’ land for street purposes. The takings were in.
cidental to the comstruction of a freeway. The jury found
that the market value of the property taken was $7,500, and
that severance ed were offset by special benefits to the
portion of the lJand which was not taken. Defendants seek
s reversal on the following grounds of alieged error: {1) the_.
airiking of portions of their answer, which purported to raise
npecial defenses of fraund, bad faith, and abuse of discretion;
{2} the consolidation of the two proceedingd for trial; (3)
the refusal of certain instructions 'beumgonthe measure
of damages; (4) the submitting to the jury of an nl!eged
improper form of verdict; and {5) the exclusion from evi.
denes of a proposed pian ior Improving defendants’ land.

The litigation involved property in a block in the city of
Los Angeles, which block was bounded on the north by 98th
_i8treet, on the esst by Broadway, on the south by Century
" Boulevard, and on the west by Olive Street. Defendants
. owned a strip op the southeast corner, with a frovtage of
87 feet on Century Boulevard and 441.63 feet on Eroadway,
99th Bireet formerly cut into the block, crossing Olive Street
from the west, but did not continue throngk to Broadway.
It endad at the westerly boundary of defendants’ land, )

A seotion -of the new Harbor Freeway was built, running
generilly along Olive Street. It does not cross defendants’
land but its constrretion resulted in the closing of the inter.
section of 99th Htreet and Olive. Access to the west along
99th Bireet was thereby denied to defendants and to the
owners of property located in said block on 99th Street to
the east of ita former intersection with Olive Street.

To provide access for the landlocked pareels located on
99th Street east of ita former intersection with Olive Street,
the state sought to obtain an easement measyring 60 feet by
B7 feet over defendants’ land, for the purpose of extending
99th Street to Broadway. Defendants suecessfully interposed
demurrers on the theory that the condemnation to provide
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for this exftension was beyond the power of the siate with
respect to the freewsy project. The state and the city then
entered into an agreement whereby the city agreed to con-
demn the easement acress defendauts’ land. The state there.
fore limited ils action against defendants to condemning de-
fendants’ right of zecess over 39th Sireet 1o and across the
former Olive Street; and the city then bhrought the setion
to condemn the easement over defendants’ land to extend 99th
Street to Broadway.

The two &ctions were thereafier consolidated for trial. At
the outset of the trial plaintiffs moved to strike from the
defendants’ answers those portions which defendants charae-
terize as establishing ““special defenses’’ of, fraud, bad faith
and abuse of diseretion. With respeet to the state’s action,
the allegationg. were that it was feasible to construet the free-
way over 9%th Street instead of closing off defendants’ west-
erly access, and that in failing to so construct the freeway,
the State Highway Commission acted arbitrarily and abused”
its discretion. :

The allegations of fraugd, bad faith, and abmse of diseretion
with respect ta the city’s action were more detailed. They
attacked the city couneil’s action in Anding that condemning
an essement across defendants’ land was necessary and in
the publie interest. In snbstance, the allegations were that
1) the connuil zbused its diseretion in that (a) it failed to
investigate properly the advisability of providing access to
the landlocked parcels by cepstruecting a north-south service
road along the cast side of the freeway, from 99th Street
10 98th Street, across land available for the purpose; (b) the
council’s finding was ““pursuant to an agresment and con-
spiracy by and between said Council and the California State
Highway Commission” merely to further the commission’s
desires rather than to further any of the city's own interests,
sinee the state would otherwise have to construct the -de-
seribed service road; (¢) the couneil refused to hear de.
fendants’ arguments that the deseribed service road was more
in the public interest; (2} the council adted in bad faith,
fraudulently, arbitrarvily, and negligently in that {(a) it acted
in concert with and auder the dominstion, eontrol, and in-
fluence of siate agencies, without studying or.investigating
for itself the necessity or dexirahility of the described service
road as an alternative; {b) rather than for a legitimate eity
interest, the condennation was for the purpose of aecomplish-
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ing for the state what the state was unable to do, and saving
the state from having to build the deseribed service road;
{e) it refused to Lear defendants’ arguments that the public
interest would be better served by the described service road.

After reeeiving in evidenee the city ordinance and the
commission’s resolution containing the findings attacked in
the answer, the court ordered the ‘‘special defenses’™ stricken.
The question is whether the stricken a!legations presented a
justiciable issue.

[1] Becausc eminent domain iz an inhereng atiribute of
sovereignty, constitutional provisicns merely piace limitations
upon ite exercise. (County of San Mateo v. Coburxr, 130 Cal,
631, 634 {63 P. 78, 631); County of Loz Angeles v. Rindre
Lo, 53 Cal.App. 166, 174 [200 I*. 27].) [3a] The only limia-
tions placed upon the exercise of the right of eminent domain
by the California Constitution {art, I, §14) and the United
States Copstitution {Fourteenth Amendmeni) are that the_.-
taking be for a *‘public use’’ and that ‘*just compensation”
be paid for auch taking. Each of these himitations creates a
juaticiable issue in eminent domain proceedings. But “‘all
other questions involved in the taking of private property
are of & legislative nature.'”” (Umiversity of So. Caltfornia
¥. Robbing, 1 Cal App.2d 523, 525 [37 P.2d 163].) [8] The
taking of property for use us & publie street or highway is
clearly a taking for un established public use (Rindge Co,
v. Counly of Les Angeles, 262 TS, 700, 706 [43 8.Ct. 689,
. 67 L.Ed. 1186]; 2 Nichols on Eminent Domain (8d ed.)
§7.512 {2}, p. 489), even though the sireet or highway will
- bear relatively little traffic. {Sherman v. Buick, 32 Cal. 241,
255 [91 Am.Dec, 577).) There is no question, then, that the
takings in the instaut case sre for & public use, Defendants
did not allege fraud, bad faith, or abuse of Qiseretion in the
pense that the condemner does not actually intend to nse the
property -as it resolved to use it. The stricken allegations in
defendants’ *‘special defenses’’ sought judicial review of the
findings that the respective fakings were necessary and com-
mensarate with the greatest public good and the least private
injury. These legislative determinations are frequently termed
vthe question of necelmty :

[4] The recitations in, the city ordimce and Highway
Commission ’s resolution of the *‘public necessity '’ of the pro-
posed improvements, that ‘'such property is necessary there
for,”” and that the improvements were ‘‘plinned or located
in the manner which will bemnost compatible with the greatest
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publie good, and the least private injury,”’ are *‘conclusive
evidence”’ of those matters. {Code Civ. Proc, § 1241, subd.’
2; Sts. & Hy. Code, §103.) [Sa] In uphoiding the consti-
tutionality of this conclusive presumption, the United States
* Supreme Court said: ““That the necessity and expediency of
taking property for public use ix a legislative and not a
judiciel guestion is uot open to dircussion. . , , The question
is purely political, does not require a hearing, and is not the
subject of judicial inguiry.’* {Rindge Co. v. Counly of Los
Angeliy, supra, 262 U.S. 700, 700.)

However, defendants maintain that there is an mphed
exceaption te the statutory eonclusive presuhpuon They
argue that the determination of necessity is jqrtmuble when
facts constituting frauwd, bad faith, or sbuse of discretion
are affirmatively pleaded, Plamtﬁh, on the other hand, assert
that implying wuch an exception would allow publie improve-
ments to be unduly impeded by frequent and prolonged liti-
gation by persons whose only real contention in that someone
elwe s property should be taken, rather than their own. Plain-
tiffs pomt out that property owners do have considerable pro-
_ tection in any case, zince just compensation thust always be
paid, and since the conclusive presumption attaches only to
those city ordinances that have been passed by a two-thirds
vote. (Code Civ. Proc., § 1241, subd. 2.)

There is no doubt that the language used in several de-
visions seems to ismply that the condemning body’s findings
of neceasity are reviewgble in condemnation actions when
facts establishing fraud, bad faith, or abuse of diseretion are
affirmatively plended. {People v. Lagiss, 160 Cal App.2d 28,
32.33 {324 P.2d 926); Orange Couniy Water Dist. v. Ben-
wetf, 156 Cal.App.2d 745, 750 [320 P.24-536]; Los Angeles
County Flood Contrel Dist. v, Jan, 154 Cal App.24 389, 394
[316 1.24-207 ; City of La Mesa v. Tweed'd& Gambrell Pluxing
Mill, 146 Cal App.21 762, 777 (304 .24 B03): People ox rel.
Deparivicnl af Peblic Works v, Schuliz Co., 123 Cal App 24
025, 841 | 268 T.2d 117); Prople v. Tkamas. 108 Cal App.24
832, 835 [239 .24 934); Penple v, Miton 35 Cal App.2l
549, 552 [56 1’24 159].) But the cases upon which de.
fendants rely appear to eonfuse the yuestion of public use
with the question of necessity for taking particular property.
This is especially tene in those instances in which the property
owner s contention was that the condeniming bly was seeking
lo take wore land than it ftended to put’to a poblic ose.
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(Sea Peopie v. Lagiss, supra, 160 Cal App.2d 28 ; Los Anqeles
County Fiood Control Dist. x. Jen, supra, 154 Cal.App.2d
389; Peoplc ox rel. Depariment of Public Works v. Schulle
Co., supra, 123 Cal App.2d 925; People v. Thomas, supra, 108
Cal.App.2d 832; People v. Milton, supra, 35 Cal.App.2d 549,
See also 2 thols on Eminent Domain (32 ed.) § 75122,
p. 492.) [8] However, the distinction betweeh the quastion of
pablic nse and the guestion of necessity bas been, and should
be, recognized. (County of Los Angeles v. Rindge Co., supra,
53 Cal.App. 166, 174; Pcople v. Olsen, 109 Cal.App. 523 531
[293. P. 645].)

The failure of some of the cases to recognize such distine-
tion may have resulted from adherence to the language em-
ployed in certain earlier cases decided beﬂme section 1241
of the Code of Civil Procedure wes amended in 1913 to pro- -
vide that the condemning body’s determination of *‘ necessity’’
- should be *“conclusive evidence” thereof. (Stats. 1913, p..-
549.) That amendment, however, definitely brought the law
of this state into line with that of the vast majority of other
'Jnriidmtions. {See numerous cases cited in note LR.A.
{N8.) vol. 22, p. 64, st p. 71.) [8b] The m]ontymleu
summarized in the cxted note ag follows: “‘If » use in a pyblie
one, the necessily, propriety, or expediency of appropriating
private property for that use ix ordinarily not a snbjeet of
judicial cognizance, In general, courts have nothing to do
with queations of necessity, propriety, or expediency in exer-
cises of the power of eminent domain, They: are not judicial
quut:m " Continuing on page 72, it is further satd: **Once.
it ig judicially established that a use is public, it is within
the exclugive provinee of the Legislature to pass upon the
question of necessity for appropriating priviate property for
that use, unlest the gueation of necemity hss boen made a
judicisl one, either hy‘the Guutitntion or by statute.”” Bueh

s constitutional provision is found in“the Constitntion of
l{xchsnn (1860) (art. 18, §2) bat as stated at page 70 in the
cited note: ** This provision, accordmg to the court in Paul v.
City of Detroit, 32 Mick. 108, is pot found in Constitutions
gmerl]ly. and was never known in Michigan until the adop-
tion of the Constitution of 185L"

[3b] As above indicated, the only pertmant limitations
placed by the California Const:tutmn upon the exercise of the
right of emiunent domain (art. I, § 14) are that the taking be
for & ‘‘public use’' and that ** just compensation’’ be paid for
such taking. It is further clear that since 1913, our statutory
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133 Cad 38, 300 P53 Bis)

provisions ( Code Civ. Proc., § 1241, subd. 2; see also Sta. &
Hy. Code, § 103) have placed the determination of the gues-
tion of ““necessity’’ within the exclusive provinee of the con-
demning body by expressly declaring thai the latter’s de-
termination of ‘‘necessity’ ghall be *‘‘conclusive evidenee'
thereof. N
[7] We therefore hold, despite the implieationa to the con-
trary in some of the cases, that the eonclusive effsct aceorded
by the Legislature to the condemning body’s findings of
necessity cannot be affeeted by allegations that sush findingw
were made as the result of frand, bad faith, or abuse of dis-
eretionn, In other words, the guestions of ithe necemity for
. making a given public improvement, the necemity for adopt.
. ing & particalar plan therefor, or the necessity for taking
particular property, rather than other property, for the pur-
pose of sccomplishing such pablic improvement, csnnot be
.made justiciable issues even thongh fraund, bad faith, or abuse
“of discretion may be alleged in eonnection with the condenin-~"
ing body’s determination of such necessity, To hold other-
wise would not only thwart the legislative purpose in meking

the question of '‘nacessity’’ in separate condemnation sctions
brought to obtain the parcels sought to carry out a single
public improvement. [8] We are therefore in accord with
the view that where the owner of land sought to bs condemned
for an established publie use is accorded his constitutional
right to just compensation for the taking, the condemning
body’'s ““motives or reasons for Jeclaring that it is necessary
to take the land are no eoncern of his.’’  {Couwly of Los
Angeles v. Rindge Co, supra, 53 CalApp. 166, 174, aff’d
Rindge Co. v. County of Los Angeles, 262 U.8. 700 [43 8.0t
689, 67 L.BA. 1186].) Any language in the prior cases im-
plying a contrary rule is hereby disapproved. It follows
that there 'was no error in the trial court's ruling striking the
‘‘gpecinl defenses’ relating to the guestion of necessity.




“Necessity’ * in Condemnation Cases—

Who Speaks for the Peoi}le?

By MIiCHAEL V. MCINTIRE*

“Pave Paradise
Put up a parking lo1.”
Big Yeliow Taxi

lN August 1970 a United States district court halted the construction
of a freeway bridge and interchanges in the District of Columbia at the
behest of property owners and others who proved, infer alia, that the
bridge as then designed was, in the words of the Federal Highway
Administrator, “extremely hazardous and fraught with danger.” If the
identical situation had occurred in California, the California state courts
would have refused to grant relief.
In 1969, a United States district court enjoined the construction of
a freeway requiring the filling of a portion of the Hudson River on the -
grousntds that Congress had prohibited such activity without specific
congressional approval, and that no such approval had been granted.”
California state courts, however, refuse to hear ¢vidence of such illegality
when offered by a landowner seeking to save his land from an unau-
thorized taking,
In July 1969 a United States district court in California enjoined
the construction of a frecway through a national park and forest to a
_proposed ski resort on the grounds thit the permits for such construc-
tion were illegally issued by federal agencies.® The court of appeals
reversed, not on the merits, but because plaintiff, the Sierra Club, did
niot have a sufficient interest in the action to bring the law smit.! By
curious coincidence. the persons who have the most direct economic in-

* B8, 1957, Notre Dame University; 15, 1963, University of Wiscansin;
Associale Professar of Law, Notre Dame Law School; Member, California Bar.
1. Distzict of Columbia Fed'n of Civic Aw'ng, Ine. v. Yolpe, 316 F. Supp. 754,
To2 (D.D.C.1970). ’
. I, Citizen's Comm, v. Yolpe, 302 F. Supp, 1083 (5.DM.Y. 1969}, uffd, 425 F.2d
%7 (24 Cir. 1970).
3. Sierra Ciub v. Hickel, Memorsodom Dec, Civil No. 51484 (N.D, Cal, Tuly 23,
14693,
4. Sierra Club v, Hickel, 433 F.2d 24 {%th Cir, 19707,

tss1l
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terest—those whose property would be taker to construct this “illegal”
pro;ect———a:e precluded by California law from attacking the State Dm—
sion of Highways in the state court on the same grounds.

In Illinois, in 1961, the Park Board of a Chicago suburb moved
to condemn the sites of two new, integrated subdivisions for use as 2
park after it Jearned that the developments were to be interracial. The
llinois Supreme Court allowed the developer to introduce evidence that
the sole purpose of the condemnation was to prevent the plaintiffs from
constructing the integrated subdivisions.® In California, however, the
developer would not have been able 2o question the board’s motive.

California courts are closed to litigants—at least to land-owning
litigants—in cases like the foregeing because of a 1959 decision by the
California Supreme Court in People ex rel. Department of Public Works
v. Chevalier.® In that landmark decision, the court declared:

[Wlhere the owner of land sought to be ¢condemaed for an estab- -

lished public use i wcordedhxsconshtuuonalngmto;nstwmpen-

sation for the iaking, the condemning body's “motives or reasons

grmmgmnmmmmmthelmdmmmm

At this critical time in the nation’s history, when a myriad of tech-
pical, sociological and economic problems are challenging the very
core of the federal system of government, and when all branches of
government are required to put shoulder to the wheel to meet these chal-
lenges, such & judicial abrogation of responsibility is not only inexcusa-
ble, but dangerous. -

1. Hisiory of Judicial Avoidance of “Neeessity” Questions

Almost from the beginning of statehood, California courts have-
demonstrated 2 distwbing tendency to avoid reviewing decisions made
by a condemning authority as to the location of or necessity for a public
works project.t They have taken this positior in spite of an enactment
by the legislature in 1872, continued to the present day, which specifi-
cally provides:

Before pr. y can be taken, it must appear: 1. That the use to
whichitis a :sthcuseaut]mmedbylaw Z. That the taking is
n:cussarytosmhuse I

5. Deeclicld Park Dist. v. Progress Dev. Corp, 22 1L 2d 132, 174 N.E.2d §50
: {1961},

5. People v, Chevalier, 52 Cal. 2d 799, 340 P24 3598 (195%).

7. fd. st 307, 340 P.2d »t 603, quoting Couvnty of Loa Angeles v. Rindge Co.,
§3 Cal. App. 166, 174, 200 P. 27, 31 (1921), affd, 262 U.S. 700 {1922),

8. See, £.g., cases ciled notes 19, 17, 29 infra.

9, CaL. Cops Crv. Proc. § 1241,
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As early as 1891, the court began limiting the scope of that stat-
ute. In Pasadena v. Simpson’® the court permitied a condemnee to pre-

" sent evidence to prove that a taking by the City of Pasadena for a sewer

system was not necessary, but took a narrow view of the word “neces-

sary:”
When & city or town decides for itseif—as it may do—that a sewer
is desirable, it is not bound to prove that such sewer is necessary,
but only that the taking of the property it seeks to condemn is peces- !
sary for the construction of the sewer *
The court then ruled that the location as determined by the condemning

authority must be presumed to be correct and could only be overcome
by very strong proof.’?

Several years later, in Wulten v. Board of Supervisors,’® the same
court refused to review a resolution of the San Francisco Board of Su-
pervisors declaring that the trking of petitioner’s property was necessary
for the extension of Market Street. In its decision the court noted
that governing statutes provided petitioner with an opportunity to be
heard before the city council, which had power to stop the project if his
objections were sustawed.'* Relief was denied, The following year,
in County of Siskivou v. Gamlich,*® the court ruled that a condemnee
could not introduce evidence questioning the necessity for a county road
or the appropriateness of its proposed location, notwithstanding that the
final location of the road as laid out by the board of supervisors did not
conform to the location suggested by the “viewers” appointed by the
board. The court said:

It was for the Board of Supervisors to determine whether 2 new
road was necessary or not, and, if necessary, over what route it
should be laid out and constructed.1®

By 1900 a relatively firm rule had been established, Where the
legislature had created & iribunal to determine the necessity of a public
work after notice 1o affected parties and the opportunity for a hearing,
and if such tribunai stayed within the statute, it acquired the exclusive
jurisdiction to determine whether the work and the location were neces-
sary, and no subsequent review by the judiciary was authorized.?

1. Pasadesa v. Stimaop, 91 Cal. 238, 27 P. 604 (1891).

ii. Id. at 253, 27 P. at 807,

12, 1d. at 255-56, 27 P, 2t 608,

13, Wulzen v, Board of Sopervisors, 101 Cal, 15, 35 . 353 (18%4).

14, Id. at 19, 35 P. st 154, See afso Cal. Stat. 1839, ch. LXXVY, §¢ 1-5 at 70-71,
15. County of Siskivow v. Gamlich, I70 Cal. 94, 42 P. 463 (1895).

16. Id. at 9%, 42 P. at 469,

17. San Mateo County v. Cobum, 130 Cal. 631, 63 P. 78 {1900).
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The average cuiren who hus had sufficlent contact with adminis-
trative agencies to 2cquire a healthy skepticism about burcaucratic wis-
dom may marvel at this polyanna-like view of goveramental decisions.
Yet it must be noted that all the cases above, and many others de-
cided in the same era,'® bad a number of common features which can
explain judicial abstention. They involved projects of only local in-
terest and the condemnor who made the decision as to necessity and
location was an agency verv close to the people. In addition, the ag-
grieved citizens had ample opportunity to fully air their views, and
none of the cases involved a factual situation so grossly unfair and un-
just that it cried for remedy by the judiciary—the City of Pasadena ob-
vicusly had to have a sewer; the Market Strest extension was certainly
appropriate, if not in fact “necessary;” and farmers were entitled to
some public highway to reach their land.

What is most disturbing about the trends indicated by these cases
is the apparent predisposition of the court to decline review of “neces-
sity” questions, This attitude is evident from the comtradictory ra-
tionales used by the court to support its abstention. In the Wulzen'
case, for example, when a landowner petitioned for certiorari to review
the resolution of the San Francisco Board of Supervisors declaring the
necessity for taking peticoner’s land, the court held that the board’s de-
termination was a “legislative” function. It thus avoided review under
the oft-cited rule that “certiorari does not lie to review the action
of an inferior tribunal or board in the exercise of purely legislative jfunc-
tions which are not judicial in character.”*® On the other hand, when
the attack on the resolution of a county board of supervisors was made
by way of defense to the condemanation action, the court took comfort in
the principle of coliateral estoppel, reasoning that, “[i]n laying out a
public road, the Board of Supervisors exercises judicial functions, and
its order approving the report of the viewers cannot be collaterally at-
tacked on the’ ground that it was made on insufficient evidence.”** The

18, Sutter County v, Tisdale, 136 Cal. 474, 6% P. 141 (1902); Sonoma Counly v.
Crozier, 118 Cal. 680, 50 P. 845 (1896); Riverside Dounty v. Alberhill Coal & Clay
Co., 34 Cal, App. 538, 168 P. i52 (1917). The general discretion afforded 10 public
sgencies by these cases was, even ihen, being extended 1o private corpordlions supply-
ing poublic needs withoot reconsidering the mationale, Fuclumne Watsr Power Co. w.
Frederick, 13 Cal. App. 495, HIO P. 134 (1910}; San Francisco & 81V, Ry. Co. v.
Levision, 134 Cal. 412, 8 P 473 1901 ).

19. Wulzen v. Hoard of Supervisors, 101 Cal. 15, 21, 35 P, 353, 355 (1394).

20. Id.al 18, 35 P. at 354 (emphasis added). -

21, Counly of Siskiyou v. Gamlich, 110 Cal. 94, 95, 42 P. 46%, 469 (1895)
{emphasis added ).
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court distinguished Pasadena v. Stimson,”* wherein such a review was-
allowed, by observing that the Stimson case “was a direct proceeding
for condemnation of land, without any intermediate action taken be-
fore suit by any board or tribunal acting in a judicial capacity. . . "*

In 1913 the state legislature entered the picture, amending the law
to provide that approval by two-thirds of the governing board of coun-
ties, cities and towns {later extended 1o include nearly all special pur-
pose districts)

shall be conclusive cwdencc fa) of the pudblic pecessity of such
propoacd public utility or public improvement; (b) that such prop-

erty is necessary therefor, and (c) that such proposed public utility

or public improvement it planned or located in the manner which -
would be most compauble with the grcatest public good, and the
least private injury. .

Thus the way was clcared for some abuse of the power of emi-
nent domain, as evidenced in County of Los Angeles v. Rindge Co.**
The litigation discloses that some conflict had occurred between the
owners of & very large ranch outlying Los Angeles and the city fathers
over the public or private character of a road running through the ranch.
When the ranch owners closed the road at the ranch boundary and ex-
cluded the public the city decided to expropriate the road. A con-
dempation resolution was passed without any notice, actual or con-
structive, to the ranch owners. There was no oppoertunity for them to
be heard. In the condemnation suit which followed, the Rindge Com-
pany attempted to resist the taking by proving, inter alia, that the road
was unnecessary—it wotlld go absolutely nowhere, but would end in a
cul de sac at the opposite side of the ranch. There was no existing or
planned highway with which it could or would connect. People living
on the ranch had free access over the private road to town, and no one
alleged, much less proved, that they were unbappy with the existing ar-
rangement.

Nevertheless, the California appellate court viewed the question
as a legislative issue and affirmed the order of condemnation. The

22 91 Cal 233, 27 P. 604 (1891).

23, 110 Cal at 10D, 42 P. at 470 (emphasis added).

24, Cal. Stat. 1913, ch. 293, § 1, at 545-50. Later, the benefits of this proviso
were exiended to irrigation Jistricts, public utility districts, water districts, school dis-
iricts, rransit districts, rapid transit districts and sanitary and county sanitation dis-
wicts, Cal, Stat. 1933, ch. 465 § 2, at 1199; Cal. Sat. 1935, ch. 254, § 1, at 939;
Cal. Star. 1949, ch. 801,§ 1, at 1539, Cal. Stat. 1935, ch. 1035, § 3, at 1987; Cal.
Stat. 1957, ch. 1616, § I, at 2961; Cal. Star. 1961, ch. 610, § 1, at 1760.

25, 53 Cal '\pp 166, 200 P. 27 (1921}, offd, 262 U.S. 700 (1923).

26. 53 Cal. App. 166, 200 P. 27 (1521},
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state supreme court apparcutly found nothing in the case to review.
Hearing the case on a writ of error, the Unifed States Supreme Court
characterized the determination of the “necessity” issue as “purely politi-
cal,” not the subject of any judicial inquiry, ner a “judicial question,”
and said: “This power resides in the legislature, and may either be
exercised by the legislature or delegated by it to public officers.”* The
considerations which, in carlier cases, had furmished a rationale for ju-
dicial abstention in planning and locating public works—i.e., the deci-
sion of an impartizl administrative tribunal, the opportunity for notice
and hearing and at least some apparent justification for the project—
were absent in this case.

Tt was during this decade of the roaring twenties that the California
Y egislature passed several bills which, coupled with the studied effort
of the state courts 1o avoid any role in the physical planning process, set
the stage for many of the serious sociological and environmental prob-
lems which now plague California. The legislature created the Division
of Highways and conferred on it the power of eminent domain.®®  This
legisiation provided that any resolution of the California Highway Com-
missions, an appomtive board, which declares a highway or improve-
ment o be necessary and in the public interest is conclusive evidence
that the use is public, that the property can be taken as needed, and
that the location i3 most compatible with the greatest public good and
the least private injury.®

The California Supreme Court solidified its no-review policy
shortly thereafter, declaring in People v. Olgen®® that the legislature dele-
gated to the Californis Highway Commisslon the exclusive authority to
determine the necessity for and location of highways. Nevertheiess, the
court did hedge its decision, stating that the commission’s determina-
tion could not be disputed “in the absence of fraud, bad faith, or an
abuse of discretion.™ At this point in development of the law,
the California Legisiature and courts were’ in accord with the vast ma-
jority of the other staies.*?

3. 262 U8 100 {1923).

28, Now codified in Can. S15. & Hways Core §4 50 104.6,

29. id. 4% 102403,

30, People v. Olsen, 109 Cal, App. 523, 531, 2931 . 645, 648 (1930},  Inter-
estingly encuvph, the couri characterired the decinon of the Highway Commission as a
fudiciol action, and also stated that the Highwsy Commission is & quasi-judicisl body
for the purpose of determining necessity. Ordinarily, judicial peview of some sort is
available over quesi-jidicial determinations of administrative agencies.

31, fd. at 531, 293 P. a1 648,

3z, Helded, Receni Trends in Highway Condemantion Law, 1964 Wasn, U, L.Q
58, 60
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Ii. Limited Judicial Review-—Developments in Other
Jurisdictions

The law remained static in California until 1959, the condemnor
being permitied to freely plan and take property for public improve-
ments without fear of judicial review except in those cases where the
condemnee could sufficiently maiatain the onerous burden of proving
the elusive concepts of fraud, bad faith or abuse of discretion. Never-
theless, had the development ended at this point there would have been
much cause for optimism. Even these limited grounds of review are
sufficient to permit a condemnee to resist condemnation in cases where
the project is potentially unsafe, illegal, in excess of auzhonty or based
upon patently improper motives.*®

Indeed, courts in other states zre tendmg to construe these excep-
tions to the “no-review” rule with greater liberality,* conforming to the
principle that “{tjo hold that these decisions cannot be reviewed, no
matter how arbitrary they may be, would be unsound and unjust,”*
and sometimes noting the insulation from the general public of the
agency making the decision.®® An agency's actiops in excess of its
statutory authority have been held to be an abuse of discretion,®” and
failure to hold required public hearings and follow other prescribed
procedures in making location snd design decisions has sometimes in-
validated the decision.®® Judicial innovation has expanded these con-
cepts; the New Jersey Supreme Court held in Texar Eastern Transmission
Corp. v. Wildlije Preserves, Inc.®® that 3z condemnor’s refusal to con-
sider alternative locations for its project was arbitrary and an abuse of
discretion, giving the condemnee the right to present evidence of al-
ternative locations as a defense to a condemnation proceeding. The .
Massachusetts high court, skeptical of giving any agency unrestrained
power to wreak havoc on the environment, has construed an appar-
ently broad legislative grant of power to that state’s highway depart-

13, Sec texl accompanying notes 1.8 & 25.27 wupre.

34, See-omses clied notes 3540 infra.

35, Road Review leagee v, Boyd, 270 P. Supp. 650, 660 {S.D.N.Y. 1367).

35, See, ¢.g., Disteict of Columbia Fed'n of Civic Ass'ns, Inc. v. Arris, 391 F.2d
478, 484 (D.D.C. 1968 }; Road Review League v. Boyd, 270 F. Supp. 658, 660 (S D.NY.
19673, See also Sax, The Pulblic Trusi Docrine in Natural Resource Law: Effective
Judicial Intervention, 68 MicH, L. Rev. 471, 558 {1978).

17, Citizens Comm. v. Volpe, 302 ¥, Supp. 1083 (S.DLN.Y. 1969); Brown v.
McMorran, 42 Mise. 24 211, 247 N.Y.5.2d 737 (Sup. Ct. 1963).

38, District ¢f Columbix Fednr of Civic Assn's, In¢. v. Volpe, 316 F. Supp. 754
(B.D.C 1976
' 319, Tetaz £ Transmission Corp. v. Wildlife Preserves, Inc.,, 48 N.J. 241, 225

A2d 130 {1966).
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merit in an extremely narrow fashion.*®

State legislatures, too, have responded to the need for providing
some rein on the powers of highway departments and other public
agencies in their location and construction processes. Recent laws re-
guire that an opportunity be provided for increased public participa-
tion in or familiarity with the decisions in carly stages,'' or that local
public agencies be given significamt voice, sometimes a veto, in the de-
cision making process.** . Montana has Jong permitted full judicial
review of the necessity for public works projects in condemnation
proceedings.*® Recently, the State of Vermont substantially revised its
highway location procedures to require & State Highway Board to hold
a hearing on the necessity of the highway and the proposed location,
after which the board must seek an “order of necessity” from the courts
prior to condemnation.** Such order is granted ouly after full judi-
cial hearing in which the burdes of proof is ‘upon the highway board
to prove the necessity and location by a preponderance of the evidence.
There is no presumption of zood faith or reasonable discretion.*

III. The Finishing Touch—People ex rel. Department of
- Public Works v. Chevalier

None of this legislative or judicial response to the needs of the
times has occurred in California. In fact, California appears to be mov-
ing in the opposite direction. Consider, for example, California’s legis-
lation requiring the Division of Highways to consult closely with local
agencies

to assure all interested individuals, officials and civic or other

groups an opportugity to become acquamted with the studms being
made 2nd to express theic views with respect thereto. . .

This statute, unfortunately, was not intended 1o be substantwe. This is
clearly revealed by the concluding section:

Failure of the department or the commission to comply with the
requiraments of this article shall not invalidate any action of the
commission as to the adoption of a routing for any state highway,
nor shail such failure be admissible evidence in any litigation for

40. Robbins v. Depariment of Public Works, 355 Mass. 328, 244 NE2d 577
(1969}; Sacco v, Department of Public Works, 352 Mass, §7D, 227 N.E2d 478 (1947},

41, Sse, e.p. WasH. REv. Coby ANN, §5 47.52.133-.135 (1920).

42. Eg., Micu. Stars. Anw, § B.I71(i) (1958); MonT. REv. Copes ANN. § 32-
4304 (1969 Supp.); Pa. Srar. ANN. tit. 36, § 2390.2{d} (196]1); Wasy. Rev. CopE
ANN. §§ 47.52.131-.180 (1570).

43. Stats Highway Comnmy'n v. Danielsen, 146 Mont. 339, 402 P.2d 443 (1965).

44, VT. STATs. ANN. L 19, §§ 222.28 (1968).

45, Id.

46. CaL Srs, & H'wavs Cope § 210.
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the acquisition of rights-of-way or involving the allocating of funds
. ot the construction of the highway 37

The most significant regressive activity, however, has been in the
area of judicial review. In 1959, the California Supreme Court removed
what little remained of judicial control over the aggressive designs of
public agencies intent upon development. In Peopie ex rel. Depart-
ment of Public Works v. Chevalier*® the court set the issue to rest in the
following language:

We therefore hold, despite the implications to the contrary in some
of the cases, that the conclusive effect accorded by the Legislature
to the condemning body’s findings of necessity cannot be a{fecmdw!:iy
allegations that such findings were made as the result of fraud,
bad faith, or abuse of discretior, Im other words, the questions of
the pecessity for making a given public improvement, the neces-
sity for adopting a particatar plan therefor, or the necessity for
taking particular property, rather than other property, for the pur-
pose of accomplishing such public improvement, cannot be made
iusticiable issues even though fraud, bad faith, or abuse of discretion
may be alleged in connection with the condemning body's determi-
naticn of such necessity. . . . We are therefore in accord with the
view that where the owner of land sought to be condemned for an
established public use is accorded his comstitetional right to just
compensation for the taking, the condemming body's “motives or
reasons for declaring that it is pecessary to take the land are no
concern of his.”

The: opinion is devoid of any significant rationale or justification for
such & major pronouncement of public policy. It does recite the argu-
ments of the Depariment of Pyblic Works (under which the Division
of Highways is organized) that to allow review where fraud, bad faith
or abuse of discretion were affirmatively pleaded

would aliew public improvements to be unduly impeded by fre-

quent and prolonged litigation by persons whose onty real conten-

ton is ihat someone else’s property should be taken, rather than

their own, 0
This argument, of course, assumes the issue; it is apparent that if the
public improvement is illegal, improperly authorized, unsafe or would
cause an uhdue amount of privare injury, it shoold be “impeded.”

The court in Chevalier also noted the state’s argument “that prop-
erty owners do have considerabie protection . . . since just compensa-

47, Cai. 875 & H'ways Cobe § 215, Sec i § 755 for 2 similar stalute re-
garditig location of stafe highways other than freeways.

48, 852 Cal. 2d 299, 340 P.2d S9R (14959).

49, Jjd. a1 307, 340 P.2d ar 603, gaoring County of Ios Angeles v, Rindge Co.,
53 Cal. App. 166, 174, 200 B, 27, 3% (19210, wffd, 262 LS. 700 (i932).

50, Id. at 305, 340 P24 at 602.

i
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tion must always be paid. . . .”** This proposition is highly debat-
able;** in any event, the court’s only explicit rationale for its ruling was
the statement that: ' ‘

To hold otherwise [i.c., to allow even limited review of necessity
guestions] would not only thwart the lepislative purpose in mak-
ing such determinations conclosive but would open the door 1o end-
less litigation, and perhaps conflicting determioations on the ques-
tion of “necessity” in separate condemnation actions brought to ob-
tain the parcels sought to carry out 2 single public improvement.’®

The impact of the Chevalier ruling, that the “conclusive” effect of
the condemning body’s findings of necessity means “conclusive without
exception,” is quite sweeping, since a “resolution of necessity” by nearly
all public condemning authorities is statutorily “conclusive” on the
issues of public use and necessity and on the finding that the public
benefit outweighs the private harm.** The only significant condemning.
agency whose determination to expropriate {and is not statutorily “con-
clusive”-—and is therefore reviewable—is the State Department of Parks
and Recreation.®® Projects which will permanently change the land-
scape and have severe social and economic trauma associated with them
(such as freeways) are therefore unreviewable, while projects having
reiatively minor environmental impact and which maintain the greatest
flexibility for future use are subject to judicial scrutiny.

: In Chevalier the concept of due process to the landowner, em-

bodied in his opportunity to be heard before an impartial tribunal, and
due process to the public, embodied in governmental responsiveness to
all of the issues affecting the public interest, were not even mentioned.
As a result, when the question of the desirability of changing the land-
scape arises, “right” is what the highway commission says it is. Al of
which leads the average landowner to the cynical comment articulated
to the author by a California rancher who has been subject to no less
than four separate condemnation actions: “You spend the first part of
your life working for the land, and the rest of your life trying to keep it.”

511

52. See. eg., Kanner, When is “Property™ Not “Properiy Iiself’: A Critical
Examination of the Bases of Denial of Compensation for Loss of Goodwill in Eminent
Domair., 6 Car. WL, Rev. 57 (196%),

53. People ex rel. Department of Public Worke v, Chevalier, 52 Cal. 2d 299, 307,
340 P.2d 598, 607 (1939).

54, See, ep, Car. Cobe Cv. Proc. § 1241; Cax. Sts. & H'ways Cooe § 103,
Special districts crested by specific legisiation usuelly receive this same powsr. See,
e.g., the powers of the San Mateo County Flood Control District, CarL. WaTER CopE
APp. § 87-3.

55. Cai Pun. Res. Cope § 5006.1. A determination by the State Department
of Parks and Recreation is prima facie evidence.
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IV. Public Projects and Quality of Life

To understand why society can no longer afford to allow the ju-
diciary to withdraw from an affirmative role in decisions affecting re-
sources management, it is necessary to bear in mind the enormously
complex impact that results from such decisions. A panel recently es-
tablished by the National Academy of Sciences to study the assessments
of technology has cataloged, by way of example only, a few of the far-
reaching problems resulting from decisions made from a limited, tech-
nological viewpoint: . ,

[Dirilling rights were leased to oil companies operating in the

Santa Barbara channel without sufficient consideration of the possi-

ble effects of massive oil leakage near the coast and with inadequate

preventive measures to mioimize the damages; . . . vast quantities

of chemicals have been released into the biosphere with little atten-

tion to their potential hazard; . . . the number of internal-combus-

tion automobiles has beer allowed fo mount steadily with only

sporadic efforts to study alternatives that would entail less pollution

and crowding. . . . Although . . . pesticides have undoubtedly

preveated a great many deaths from starvation and disease, it is

now & t that they have also inflicted unintended but wide-
spread losses of fish and wildlife, and it i3 increasingly suspected
that they are causing injury to man,

. . . One can fly from London to New York in six hours and
then encounter difficulties getting from the airport to the city be-
cause the roads are often crowded and there is no rail service be-
tween the city and the major airports.5¢
To this catalog we must also add freeways, the necessity, location

and design of which have generated widespread concem and bitter con-
troversies, sometimes resulting in physical violence.®” This reaction is
understandable, for ,
[flreeways have done terrible things to cities in the past decade, and
and in many instances have almost ircevocably destroyed large sec-
tions of the cities which they werc meant to serve. On the social
level, they not only have often devastated, more completely than
any bombing, vast acreages of houses which provided needed
fow cost housing for families who could not afford higher rents,
but they have also wrecked neighborhoods whose old buildings had
great character and charm, . . . {The] freeway in the city has
* been a great destroyer of neighborhood values.®®
A specific example of the destruction of neighborhood values is the
proposed routing of Interstate 40 through the City of Nashville, which

$6. Brooks & Bowers, The Assessment of Technology, SClENTIFIC AMERICAN, Feb.
1978, at 13, 15, L¥ [hereinafter cited as Brooks & Bowers].

57. Reich, The Law of the Planned Sociery, 75 Yare L1 1227-28 (1966).

5B, L. Havrmn, FREEWAYS 24 {1966).
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was alleged 1o create a permanent barrier between the largely white com-
munity to the south and the largely black community of North Nash-
ville. The Sixth Circuit Court of Appeal noted in Nashville 1-40 Steer-
ing Committee v. Ellington.™* :

For example, it is shown that the blocking of other streets will
result in a heavy increase im traffic through the campus of Fisk
University {a predominantly Negro educational institution)] and on
the street between this university and Meharry Medical College.
A public park used predominantly by Negroes will be destroyed.
Many business estabiishments owned by Negroes will have to be re-
located or closed.®t

Too frequently the engineer’s solution to the problem is simple: ease
the congestion by buiiding another freeway,®' and solve the park prob-
lem by buying other park land elsewhere.®* The creation of further
congestion by the new freeway and the location of the new park far
from the high-density population area where it is most severely needed
are apparently not considered significant, '

The severe adverse effects of freeway location and construction are
not limited to urban areas. Freeways through the rural countryside
consume at least 40 acres per mile.”® Since freeway location is dictated
largely by economic considerations, which means ease of construction,
this acreage is almost always the same land which is the most fertile and
productive for agricultural purposes.®* Freeway construction requires
that mountains be lowered and valleys filled, with severe ecological con-
sequences. Rural communities are often totally destroyed, river beds

£9, 387 F.24 179 {&ih Cir. 1967).

60, Jd. at 186.

6i. See, e, District of Columbizx Fed’'n of Civic Ass'ns, Inc. v. Volpe, 316 F.
Supp. 754, T80-81 (D.C. 1970). Se¢ afso Covey, Freeway faierchanges: A Case Study
and an Overview, 45 Marg, L. Rev. 21, 26 {1961},

62. See, e.g., Citizens o Preserve Overton Park, Inc. v. Volpe, 309 F. Supp. 1189
{W.D. Tenn. 1970).

63. As of 1967 all interstate highways weme réquired to have a minimum
right-of-way width, exclusive of cuts, fills and ditches, of 150 fest, withoul frontage
roads or interchanges being considered. - At Lhis minimum width, highway right-of-way
woukd consume 18 acres per mile. For each foot of cut or fill. required, an additionat
4 feet of right-of-way is required on each side. States usually establish their own
minimum criteria which exceed this minimum. See L. RiTer & R. PaQueTTE, HioH-
way ENGINEERING [B1-86 (3rd ed. 1967). Experienced highway engineers amd pro-
fessors of engintering have reported to the author that becanse of wide slopes and
other siaic crileria increasing the median width, requiring drainage ditches of certain
sizes alongside the roadway, and minimnm right-of-way fence set backs, right-of-way
for interstatz highways averages 40 acres per mile, without interchanges.

64. A review of some basic texts on highway location and design confirms that
consideration is given anly to economtics, iraffic counts, soil and geologic conditions and
“highway-needs studies™  Aesthetics are considered as they relate to traffic safety
and highway beautification, after the fact. See, ep, L. RITTER & R. PAQUETTE,
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and stream beds are frequently rechanneled, and drainage and run-off
patteras are blithely changed to svit highway needs, all without any
serious consideration given to their long-range effects.™ Furthermore,
case of travel stimulates larger numbers of vehicles, and studies have
confirmed that the lead emissions from automobiles driving through
the countryside find their way into the agricultural crops growing along-
side the roadways, thence into food and thence into the human body.®®

The National Academy of Sciences panel has recognized the urgent
demand for expanding the frame of reference within which these critical
decisions are made. It further noted that there is sufficient knowledge
and ability available to evaluate the long-range effect of such projects:

The experience |with pesticides] supgests that carefully de-
signed experiments in the early days might have influenced the
technology of pesticides. before the pation was 30 committed to
certain forms of pest control as to make any significant alteration
of the technology extremely difficuit. Knowledge has advanced
to the point where, in spite of many uncertainties, it is possible to
predict at least some of the ecological effects of building another
Aswin dam or opening a sea-level canal through the Isthmus of
Panama, or the efiecis of paving and housing on the reflectivity of
the earth’s surface, or the effects of high-altitude aircraft exhaust on
the radiation balance of the earth. The panel saw an obligation to
undertake the mecessary research and monitoring at the earliest
possible stages of development,®? ‘

Congress has expressed 2 similar philosophty through the National
Environmental Policy Act of 1969.** Among other things, that act
directs all federal agencies to use an interdisciptinary approach in the
planning of projects to ensure that “presently nnquantified environmen-
tal amenities and values are given appropriate consideration in de-
cision making. . . .”®® Prior to any approval of legislation or other
major federal action affecting the environment, the concerned agency
must prepare a detailed report relative to the project’s environmental im-
pact, its unavoidable adverse effects, alternatives, and any irreversible

Hisawsy ENGINEERING {Ird ed. 1967). One author recognizes the need to consider
intangibles more folly than has been done in the past R, WinrFRey, Econowic
ANALysts FOR HiGEwaYs 552-83 (1959).

65, Id.

68, Chow, Lead Accumulation in Roadside Soil and Grass, 225 Natuse 295
{1979); Motto, Daines, Chilko & Mutto, Lead in Soils and Plants: Its Relationship to
Traffic Volume and Proximity fo Highways, 4 Exv'L Sa1. & Tecn. 231 (Mar. 1970).
Ses also Dedolph, Tel Haar, Holtzman & Lucus, Sources 5 Lead in Perennial Rye-
grass and Radishes, 4 ENvL Sor. & Tecw. 217 (Mar. 1970); Tel Haar, Air ags a
Source of Lead in Edible Crops, 4 Env'e Sct. & Tecu. 226 (Mar. 1970).

67, Brooks & Bowers, supra note 56, at 15,

68. 42 U.S.C. §8 4331-47 (Supp. Y. 1970},

69, Id § 4332{C).
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and irretrievable commitments of resources which would be involved.™
President Nixon's Executive Order™ further expands the role of fed-
eral agencies in environmental protection; and specific legislation at
both the state and federal level is designed to insure that certain speci-
ficd amenities, such as historical places and buildings and parks and
recreational facilities, are given some measure of protection from the
highwayman’s bulidozer.”

Still, the uliimate decision as to whether to construct 2 public im-
provement, and where and how 1o comstruct it, is made by a special pur-
pose government agency, often with the support of some legislation
which the agency bas sponsored and advocated. There is justifiable
skepticism as to the ability of such agencies to broaden their horizons
sufficiently to protect the public interest, notwithstanding legislative
mandates or rules and regulations requining them to do so:

Within the set of governmental and market processes the
initial assessment of the costs and benefits of alternative technolo-
gies is normally undertaken by those who seck to exploit them. As
a result the frame of reference is often quite limited, Although
such groups as professional socictics 4l conservation organizations
may add mputs to the evaluation, the assessment is usually based
on the contending interests of those who already recognize their
stake in the technology and are prepared to enter the public arena
to defend their position. In all but a few cases, usually when
Congress takes a special interest, no other assessment occurs. The
central question asked is what will the technology do for the eco-
nomic and institutional interests of those who want to exploit it or

to the interests of those with a stake in competing technologies. If
the technology leads to social problems, they are usually recognized
only when they have serious proportions and generated

acnte public concern.™ ,

In theory, administrative decisions are kept within reasonable
bounds by the courts® exercising a limited power of review.™ Logi-
cally, as the courts beconie increasingly aware of the seriousness and ir-
reversibility of decisions affecting the environment, the scrutiny should

S M '

71. Exec. Order No. 11,507, 35 Fed. Reg. 2573 (1970). The executive order
establishea standards and poltution control and abatement procedures for federal fa-
cilities and installations.

72, See, eg, 16 US.C, § 470(5) (Supp. II, 1966) (historical buildings and sites);
CaL. Cope Crv. Proc. #¢ 1241(3) (property already devoted to public use), 12417
(park, recreation, wildlife and historical sreas}.

73, Brooks & Bowen, supra note 56 at i6-18.

74. “Absent any evidence to the contrary, Congress may rather be presumed 10
have intended that the courts should fulfill their traditional role of defining and main-
taining the proper bounds of administrative discretion and safeguarding the rights of
the individual,” Cappadora v. Celebrezze, 356 F.2d 1, 6 (2d Cir. 1966).




February 1%71] CONDEMNATION IN CALIFORNIA 573

become closer. Recent cases,”™ both state and federal, seem to point in
this direction—except ir California.

Y. Can Public Agencies Protect the Public Interest?

The California Supreme Court has attempted to rationalize its totsl
refusal to see or to hear any criticism of condemnation decisions by
utilizing an archaic, court-created presumption of regularity. The
court presumes, conclusively, without exception, and as a matter of law,
that the Division of Highways, charged with promoting and developing
highway transportation systems, has carefully and sympatheticaily con-
sidered alternative means of transport and all relevant ecological, so-
ciological and economic information in determining whether and where
to lay-out and to build the next freeway. It is as reasonable to presume
that the fox will properly guard the henhouse.

The fallacy of this presumption is evident from a review of the
highway decision-making process. First, decisions affecting the num-
ber, location and design of freeways are made by engineers of the Di-
vigion of Highways, who are ill-equipped through education or experi-
ence to evaluate ecological or sociological problems.’® Second, where
hearings are required to increase the “frame of reference”™ for the deci-
sion-makers, they give every appearance of being a pro-forma per-
formance. They are usnally chaired by a highway official, whose natu-
ral predisposition and bias is s0 obvious that it has been judicially rec-
ognized®’'—although not in California. Notices of the hearing are often
carelessly given or inconspicuously posted; microphones are unavailabie
to other than proponents of the project; and equipment malfunctions
sometimes prevent an accurate transcript of the “hearing.”’®

In addition, the “mission orientation™ of a single-purpose public
agency tends to obscure whatever objective analysis exists. Very rarely

75. See cases cited notes 1, 2, 5, & 3540 rupra,

76, Two excellent decisions describing in detail the highway location procedure
in w0 controversial cases are Road Review League v. Bowyd, 270 F. Supp. 630
(S.DNY. 1967), and District of Columbis Fed'n of Civic Ass'na, Inc. v. Volpe, 316 F.
Supp. 754 (D.D.C. 1970}, See aiso Pressures in the Process of Adminisirarive Deci-
sion: A Study of Mighway Locasion, 108 U. Pa. L. Rev. 534 (1960). Note the
absence of disciplines otber then engineering in the design, location and approval

rocesy.

d 77. Glass v. Mackie, 370 Mich. 482, 486-87, 122 N.W.2d 651, 653 (1963). See
also Road Review League v. Boyd, 270 F. Supp. 650, 661-62 (S.DNY. 1967):
“[Tlhis attitude on the part of highway officials toward highways in general does not
necessarily make their selection of 2 particular route arbitrary or ¢apricious.”

78. Citizens to Preserve Overion Park, Inc. v. Volpe, 309 F. Supp. 1189, i192-93
(W.D. Tenn, 1970); Nashville 1-40 Sweering Comm. v. Ellington, 387 F.2d 179, 183-84
(6th Cir. 1967).
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does the agency entertain the thought that the criticisms of its decision
may have merit. Quite the contrary is often true. Where a decision of
such an agency is questioned, the considerable resources of the agency
are marshalled to defend and implement that program as conceived,
regardiess of the cost.™

This “damn the torpedoes” attitude was recently demonstrated in
San Luis Obispc County Flood Control and Water Conservation Dis-
trict v. DeVauls,* a rare California case in which the condemnee was
permitted to challenge the necessity of the taking. A county flood con-
trol district sought to take a 600 acre ranch for a water supply and rec-
reation reservoir. The Jaw then in force provided that the district’s
“resolution of necessity” was only prima facie evidence of the necessity
of the taking and that the project was consistent with the greatest public
good and least private injury. The condemnee introduced expert testi-
mony showing, inter alia, that the proposed dam would very likely stop
the recharge of a ground-water aquifier relied upon for the intensive ir-
rigation of the fertile valley downstream, in violation of the downstream
owners’ water rights, and would probably increase the already serious
problem of salt-water intrusion. As a result of a specia! setting which
advanced the case on the frial calendar, the condemnee’s witnesses
were forced to testify after only 2 months of investigation. Yet this was
the only investigation ever made into those problems. The district’s
witnesses admitted that they had not studied them, while at the same
time denying that they existed.

The trial judge, entirely missing the point, ruled that the condemnee
had failed to prove by a preponderance of the evidence that the proposed
dam definitely would have the adverse effects projected by his wit-
nesses, and allowed construction to commence. The flood control dis-
trict apparently did not, either before or after the trial or during con-
struction, attempt to study the impact of the project upon the surface
or the ground water supplies in the fertile valley downstream, or of the
salt-water intrusion problem. The objection here made is not that the
dam was constructed, but that the district apparently procecded with-
out ever considering these factors, even after it knew of competent evi-
dence indicating the possibility of serious adverse consequences.

79. See, £.g., San Luis Obispo County Flood Control & Waler Conservation
Dist. v. DeVauls, Civil No. 32427 (San Luis Obispo Co. Soperior Court, Apr. 21, 1967
judgment amended, Avg. 10, 1979}; District of Columbia Fed'n of Civic Ass'ns, Inc. v,
Volpe, 316 F. Supp. 75¢ (D.D.C. 1970); Nashville [-40 Steering Comm. v. Ellington,
387 F.24 179 (61h Cir. 1967).

80. Civil No. 32427 (San Luis Obispo Co. Superior Ci. Apr. 21, 1967).
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Reported cases from other jurisdictions also illustrate the extent
to which institutional loyaity supersedes objective analysis of previous de-
cisions. Where cobjective court review is sought, the agency frequently
atiempts to attack the standing of the objectors to raise the guestion or
argues that the agency’s action is immune from judicial review.®® 1If
this procedural approach fails, the agency then vigorously argues for a
very narrow, restrictive interpretation of the statute or regulation al-
leged to have been violated.®* The spirit of the law is disregarded.

For example, in South Hill. Neighborhood Association v. Rom-
rey,®™ a citizen’s group sued to prevent an urban renewal project from
destroying seven historical buildings listed in the National Register of
Historic Places, on the grounds that the Department of Housing and
Urban Development had failed to consider their historic value and had
failed to submit the question of preservation of the buildings to the Ad-
visory Council on Historic Preservation, as required by statute.®* The
federal and local agencies urged upon the court a constructien of the
statute which would limit its operation to only those buildings which had
been on the Historical Register prior to the time federal funds were
committed for the project. The court agreed with this argument and
allowed demolition of the buildings, notwithstanding the expressed policy
of Congress to seriously consider and preserve the nation’s historical
heritage, and despite the listing of the buildings on the Nationa! Register
more than 3 months before a regional federal engineer orally approved
the local agency’s demolition plan.

Similarly, the Farmers Home Administration recently sought to
avoid complying with the Environmental Policy Act’s requirement to
review and to report upon the environmental impact of a program it
was funding on the grounds that the paper work was largely completed
prior to the effective date of the act, totally ignoring petitioner’s objec-
tions of serious ecological damage which would result from the project.
Happily, this argument was unsuccessful

81. See, c.z., Sierra Club v. Hickel, 433 F.2d 24 (%th Cir. 1978)}; Citizens Comm.
v. Volpe, 302 F. Supp. 1083 (SD.MNY. 1969}, affd, 425 F.2d 97 (2d Cir. 1570); District
of Columbia Fed'n of Civic Ass'ns, Inc. v. Airs, 391 F.2d 478 (D.C. Cir. 1968);
Road Review. League v. Boyd, 270 F. Supp. 650 (S.D.N.Y, 19673, °

82. District of Columbia Fed'n of Civic Ass'ns. Inc. v. Volpe, 316 F. Sopp. 754
({D.D.C. 19707 ; South Hill Neighborhood Ass'n, inc. v. Romney, 421 F.24 454 (6th Cir.
1969), cerr. denied, 397 ULS. 1025 (1970); Mashville 1-40 Steering Comm. v. Elling-
wn, 387 F.2d 179 (&th Cir. 1967).

£3. 421 F.2¢ 454 (6th Cir. 1969), cerl. denied, 397 US. 1075 (1970).

84, 16 U.S.C, §§ 470(a)-(f) (Supp. V, 197C).

85, Texas Comm. on Natwral Resources v. United States, IBNA Env. Rep.
Decirigns 1303 (W.D. Tex. Feb. 2, 1870), appeal dismissed us moor, 330 F.2d 1315
($th Cir, 1970).
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One of the most recent and cogent illustrations of the leagth to
which public agencies will go in attempting to justify ill-considered de-
cisions is Citizens Committee for the Hudson Valley v. Volpe®* In
that case citizens objected to construction of the Hudson River Express-
way in New York on the grounds that the construction would require
filling significant amouats of the Hudson river, an illegal act unless
Congress had expressly authorized it. The citizen’s committee relied
upon a federal statute which expressly provides:

It shall not be lawful to construct or commence the construction

-of any bridge, dam, dike or causeway ovér or in any . . . navigable
river . . . of the United States until the consent of Congress to the

building of such structures shall have been obtained. . . .87
Congressional authorization for the project had never been obtained.
Nevertheless, the project was commenced and litigation challenging the
right to do so was vigorously defended. The arguments of the highway
men are best set forth in the words of the court:

The defendants, while accusing the plaintiffs of arpuing semantics,

postulate that what is called a dike (by-the various engineers who

prepared the plans for the State Department of Transportation and

the Corps of Engineers) is not really 2 dike since a real dike has a

different purpose from their dikes. . . .

The defendants urged that Congress, m using the term “dike”

in 1899, meant a structure that would be within the definition set

forth in Chambers Fechnical Dictionary, p. 273 . . . which was

originally published in 1940. . . .

We hold . . . that Congress when it said “any dike” over or in

any navigable river meant exactly that.®?

Unbending loyalty often leads otherwise honest and competent
employees to resort to devices more drastic than mere semantics in at-
tempting to justify their own or their employer’s decison. In a recent
case involving the disputed location of the Three Sisters Bridge in Wash-
ington, D.C., highway officials and their attorneys, after unsuccessfully
opposing judicial inguiry into the decision-making process, “manufac-
tured™ evidence in the form of subsequent inter-office memos in an at-
tempt to prove that they had complied with the mandate of certain
statutes and regulations.®® :

Anpther factor inhibiting objective decision-makimg by the highway
departments is the hcavy pressure imposed by the federal aid programs
designed for the construction of the interstate highway system. The
federal statute requires that federal funds be paid out by the end of the

8&. 302 F. Supp. 1083 (S.D.N.Y. 1969).

87. 33 US.C. § 401 (1964).

88. 302 F. Supp. at 1088.

89, District of Columbia Fed'n of Civic Ass'ns, Inc. v. Voipe, 316 F. Supp. 754,
770 0.31, 785 n.52 (D.D.C. 1970).
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second year after the state and the Federal Governments have signed the
highway project agreement;* “the threat of losing federal money {there-
fore] creates strong pressure to bend state policies and laws in the way
that will most guickly build the highway.”*' As a result of the con-
gressional declaration that “ ‘the prompt and early completion of the
national system of defense and interstate highways . . . is essential to
the natiohal interest,’ . . . highway engineers frequently propose
routing an interstate along the cheapest and straightest of alternative
routcs‘p’ﬂz ' .

The foregoing illustrations should serve to confirm or reinforce
what the average man-in-the-street already knows—that it is unrealistic
to expect a public agency created to promote, build and maintain a
highway system throughout the state to entestain any point of view which
conflicts with this mission, and that the enactment of a statute directing
consideration of other viewpoints is mot going to change things. A
single-purpose, mission-oriented public agency cannot, by definition,
protect the pubiic interest, which by definition requires competent con-
sideration of a variety of factors.

It is evident that the presumption utilized in California to avoid
judicial review of the necessity or location of a proposed public work is
the kind of “fading presumption” to which Judge (now Chief Justice)
Berger referred when he wrote:

The theory that the [Federal Communications Commission] can
always effectively represent the listener interests . . . without the
aid and participation of legitimate listener representatives fulfill-
ing the role of private attorneys general is one of those assumptions
we collectively try to work with so long as they are reasonably ade-
quate, When it becomes clear, as it does to us now, that it is no
longer a valid assumption which stands up under the realities of
actual experience, neither we nor the Commission can continue to
rely on it.#?

In view of the ever-broadening powers of condemnation and the very
serious environmental consequences resulting therefrom, the contipued
refusal of California couris to critically review the decision-making
process is judicial naiveté in the extreme.

VI. Is Judicial Review Practical? -
There arc other reasons, besides the “presumption of regularity,”

90. 23 US.C. § 118(b} (1964},

91. Tippy, Review of Roulz Seleciions for the Federal Highway Sxstems, 27
Monr. L. Rev, 131, 135 (1965).

92 14

93, Qifice of Communication of United Church of Christ v, FOC, 359 F.2d 994,
1004 {D.C. Cir. 1966).
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which are urged to support the condemnor’s argument that a court
should abstain from inquiry into the necessity or location of the pro-
posed public work. These arguments proceed along more pragmatic
lines.

The first of these is that if the court permits any condemnee to
question a proiect, such as a highway, which invalves taking the land of
a number of landowners, the project. will be plagued by continuous de-
lays while each landowner separately litigates the necessity of the taking
or the desirability of the location.” Such an argument distorts reality
by ignoring the extensive costs of litigation. "Furthermore, even if cvery
landowner were resolved to oppose the condemnation in court, the con-
demnor’s attorney, who completely controls the action from the stand-
point of determining when the complaints are filed and against whom,
could move to bifurcate the trial into the “necessity” guestion and the
compensation issues and consolidate the trial of all cases raising the
necessity question. Where landowners contest the necessity of the tak-
ing without any evidence a motion for summary judgment in favor of
the condemnor on the necessity issue could expediently dispose of
that defense. In short, by a comparatively easy modification of con-
demnation practices, a desirable project can be completed economically
and with minimum delay, while still permitting landowners to seek ju-
dicial review of the necessity for the taking of their lands.

It 1s apparent, of course, that a proiect which is of questionable
value and necessity ought not proceed until those issues are finally re-
solved. The typical condemnor’s argument—that judicial review shouid
be avoided because it only delays the project—can therefore be put aside
as so much make-weight. '

Another pragmatic argument against judicial review in condemna-
tion suits is that the condemnor may find himself in a perplexing situa-
tion if one court finds the original Jocation of the project unnecessary
and in a subsequent action another court determines an aiternative route
is unnecessary, and so forth. This argument caught the fancy of the
California Supreme Court in 1891 in Pasadena v. Stimson,*® where the
court said: .

And we think that when an attempt is made to show that the loca-

tion made is unnecessarily injurious the proof ocught to be clear and

convincing, for otherwise no location could ever be made. If the

first selection made on behalf of the public could be set aside on

slight or daubtful proof, a second selection would be set aside in the
same manner, and so ad infindtam. . . . |Emprovement could

94. People v. Chevalier, 52 Cal. 24 299, 305, 340 P2d 598, 602 (1959,
95. 91 Cal. 238, 27 P. 604 (1891}.
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never be secured, because, whatever location was proposed, it
could be defeated by showing another just as good.**

The self-defeating aspects of that argument apparently never occurred
to the court, sitting in a state which was still frontier in many respects.
For if the prospective condemnor could never find a location which
could be determined to be compatible with the greatest public good and
the least private injury, he obviously cught not construct the project.

Another argument nearly always heard oa this question is that ju-
dicial review is inappropriate at the stage when condemnation proceed-
ings are initiated becawse, by that time: (1) the financial arrangements
have been made; (2} the contracts to construct the project have been
let;*’ or (3) the project has already been commenced on land previously
taken. This argument is an equitable one, equivalent to laches, except
that she equities seem to favor the condemnee. Since the condemnor
has full conirol over the commencement of a condemnation action, and
as the condcmnee has no staading to bring an action challenging the
determination of necessity,”® it is grossly inequitable to prohibit a con-
demnee from questioning the taking because the suit against him was
not filed until the project reached advanced stages.

Here again, a revision of the condemnor’s land acquisition proce-
dures can alleviate any problem which arises during condemnation.
Acquisition of land for highway projects which are constructed in seg-
ments can be acquired in equivalent segments. Condemnation com-
plaints could be issued against the holdout landowners, and since an at-
tack on the necessity of the project is only by affirmative defense, the
condemnor would gquickly know to what extent the project would be
challenged for that segment. If the project were contested, and there
were no triable issue of fact, the matter could be resolved by summary
judgment. If there were no contest,” the project could proceed as
scheduled.

It is conceded that there will necessarily be some delay to some de-
sirable projects if a condemnee is permitted to test the necessity of the
project as a defense to the taking of his land. Considering, however,
the limited amount of land resources available, the permanence of the
public work and the serious nature of its ramifications, a well-planned
and well-thought-out project which is truly in the public interest will

. not be significantly harmed by a delay of even 12 to 24 months. 1f a
project is based on so precarious a footing that it will topple if its mo-

96. Id. 255-56, 27 P. at 608.
97. Road Review League v, Boyd, 270 F. Supp. ‘650, 664 (S.DINY. 1967).
98, See notes 6 & ¥ & accompanying lext supra.
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mentum s reduced or lost, such an argument should present a pnma
facie case against the necessity of the project.

Finally, it might be argued that courts are incompetent to pass
judgmerit on questions involving location of public work projects be-
cause of the necessanily complex nature of such decisions.” This argu-
ment, however, is as devoid of rational support as the others. California
courts are not now, nor have they ever been, incapable of determining
complex sociological and technical issues. The court has been in the
forefront of major changes in criminal justice,’®® civil rights,’®* defacto
segregation,’®* and minority-group voting,'® to name only a few social
issues. On the technical side, tie court could rarely be presented with
cases involving more complex technology than those in which it is re-
quired to apportion the state’s scarce water resources smong a multi-
tude of competing uses. Yet in 1938, the California Supreme Court
ordered a trial court to work out a physical solution to resolve compet-
ing water-users’ demands, considering water available from surface
stream flow, springs, underground flow and underground reservoirs.™
As far back as 1903, responding to an argument that the court had in-
sufficient capability to deal with complex problems of undergronnd wa-
ters, and therefore must avoid any judicial activity in this field, the
court said:

99. This argument—that courts should not involve themselves in second-guessing
the experts—is not often articulated s¢ bluntly, but the thread of it appears in somse
cages, E.x,mmafcommha Fed'n of Civic Aum, Inc. v. Yolpe, 316 F. Supp. 754,
T70-71 (D.D.C. 1970} *The court & merely reviewing the actions of the Secretary to
determine whether they have & basis in fact, and that they do not amount to as
abuse of discretion. The wisdom of the statutory scheme of committing such decisions
to sdministrative officials experienced in the area of their jurisdiction, rather than to -
the courts, ia evident in the present situation™ Similarly, in Boomer v, Atlantic Ce-
ment Co., 26 N.Y.22 219, 223, 257 W.E.24 870, 871, 300 N.Y.5.2d 312, 314 (197)), a
citizen's action against an air poltuter, the court said: “{IJI scems manifest that the
judicial establishment is neither equipped in the limited natere of any judgioent it can
pronounce nor prepared ¢ lay down and implement an effeciive policy for the
climination of air pollution.™

100. People v. Hernander, 61 Cal. 2d 3529, 393 P.2d 673, 39 Cal. Rpir. 361
{1964), was the first case to require proof thai the defendant have objective knowledge
of the viclim's minorily in a statatory rape case.

101, Mulkey v. Reitman, 64 Cal. 22 529, 413 P.2d 825, 50 Cal. Rpir. B8 (1966),
affd, 387 U1.5. 369 (1967}, The Supreme Court upheld the Californiz high court's in-
validation of proposition 14 2« m legislative act encouraging privale discrimination in
the sale of housing. '

102. id.

103. Castro v. Californis, 2 Cal. 3d 223, 466 P.2d 244, 85 Cal. Rptr. 20 (1970},
struck down a California constimtional provision making the ability to read English
& prerequisite of voting.

104. Rancho Sanfa Margarita v. Vail, 11 Cal. 2d 501, 8! P.2d 533 ([1938).
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The objection that this rule of correlative rights will throw upon
the court a duty impossible of performance, that of appertioning an
insufficient supply of water among a larpe number of users, is
largely conjectaral. Mo doubt cases can be imagined where the

would be extremely difficult, but if the rule is the only jost
one, as we think has beea shown, the difficulty in its application
in extreme cases is not a sufficient reason for rejecting it and
ieaving property without any protection from the law, 195

These are hardly words from a court incompetent to handle complex
issues.
VII. Conclusion

Americans are only now beginning to realize the many facets of
“public interest” and to appreciate that the decision to spend public
monies to build public works requiring permanent changes of our di-
minishing natural resources must be made only after long, thoughtful
and objective analysis considering a wide variety of viewpoints. The
recent enactments by the Federa! Government requiring public hear-
ings in highway location cases, the Environmental Policy Act and the
Presidential Executive Order issued thereunder are salutary first steps
in reversing the existing trend. But they are only first steps.  Yet to be
developed is an ultimate mears of balancing conflicting viewpoints and
arriving at & sound determination of what public works are within the
public interest. _

One possibility is the creation of a “super-agency™ in the state with
the power to license public agencies to condemn private property for a
given public work after extensive public heatings and inquiries, with all
parties having the right of cross examination. Ultimate appeal from
such an agency to a court would have to be provided, the extent of which
would depend upon the composition of the agency, its methods and
the possibility of abuse of power. ' _

On the other hand, the National Academy of Sciences report rec-
ommends the creation of an agency which would be responsible for in-
dependently evaluating and assessing proposed technological changes
within the realm of each branch of the Federal Government. To main-
tain their credibility among diverse interests, such an agency would not
have any policy-making authority, regulatory powers og responsibility
for promoting any particular technology. Nor would it be given au-
thority to screen new technolopical undertakings, since such a power
might discourage innovation. In the views of the panel, the agency
“should be empowered to study and recommend but not to act; it must
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be able to evaluate but not to sponsor or prevent.”™" It would be de-
signed to influence, and thus would be situated close to the seat of the
exccutive and legislative power. Existing institutions would operate
much as they now do, but would be under varying degrees of influence
from these technological assessment groups.'®®  Presumably, the court
would stiil maintain its traditonal review, where necessary.

The mechanism by which a landowner challenges the necessity or
location of the proposed public work as a defense (o a condemnation ac-
tion is not the most desirable one for ensuring complete and full con-
sideration of the public interest in highway location decisions. Nor is
court review guaranteed to prevent all or most of the abuses of the con-
demnation power which are now condoned, But in the absence of any
single agency capable of determiring all of these questions, judicial re-
view is an absolutely necessary intermediate step.

The general trend throughout the country is certainly in the direc-
tion of increasingly critical judicial review.. The courts, responding to
the clamor for more responsive and objective decisions, are taking in-
creased notice of the insulation and bias of the sponsoring agencies,
usually highway departments. While it is still the general rule through-
out most of the country that decisions focating highways or other public
works projects will not be reviewed by courts except in cases of fraud,
bad faith or abuse of discretion, there is a distinct and growing trend to
liberalize those concepts and thus provide greater judicial scrutiny of
those decisions.

There is absolutely no question that there must be substantial im-
provement in the process for planning public works.'®®  Suggestions for
such changes vary, but all agree that the process must include adequate
representation of the variety of viewpoints which go into the definition
of “public interest.” But uatil such an ultimate process is developed, we
must live with what we have; and we cannot permit environmental deg-
radation by single-purpose agencies to conmtinue unti! the perfect solu-
tion is found.

Notwithstanding its imperfections, the mechanism of judicial review
of administrative decisions is sufficiently flexible to protect the public
interest in a quality environment without major changes in judicial

106. Brooks & Bowers, supra note 56, at 20.

107, .

108. Sax, Tke Public Trisi Docirine in Natural Resources Law: Effective Judi-
cial Intervention, 68 M. L. Rev. 471 (1970); Brooks & Bowers supra note 56, Tippy.
Review of Rouite Selections for the Federal Highway Systerns, 27 MonT. L. REv. 51, 13}
(1945}. ’ .
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process. By liberally interpreting the concepts of “arbitrariness” or
“abuse of discretion,” the court can expand the scope of its review.

- Further, the courts can make their determinations on a more flexible

and realistic basis by adopting as the standard of review the yardstick
suggested by the panel of the National Academy of Sciences:
[A] basic principle of decision-making should be to maintain the
greatest practicable latitude for future action. Other things being
equal, the technological projecis that should be favored are the ones
that lcave maximum reom for maneuver. The reversibility of an
action should thus be coumted as a major benefit, its trreversibility
as a major cost.1¢?

In highway location problems, the court is presently the first and
only forum in which objectors to the location or necessity of the project
can obtain a fair and impartial hearing, together with the all-important
right to cross-examine highway officials. Since the court is the first
forum which can adequately protect the public interest, its responsibility
is analogous to that of the Federal Power Commission in licensing proj-
ects involving water resources: it must “affirmatively protect the public
interest”; it cannot adopt the role of the umpire “blandly calling balls
and strikes for adversaries appearing before it. . . ."*'® Courts have
the power to call upon independent referees. They can, on their own
motion, appoint one or more Qualified experts to testify as friends of
the court on matters affecting the public interest, regardless of whether
the parties raise the questions.

Courts must be permitted a significant amount of discretion in
the handling of such cases. And while some complaints about judicial
abuse of discretion can be expected, there is no doubt that the approval
of a controversial highway project after a full and extensive hearing, in
the exercise of judicial discretion, is vastly more credible than the ap-

" proval of such a project by a highway engineer under the present cir-

cumstances. The judicial mechanism, if handled by judges bent on a
realistic protection of the broad public interest, can do much to prevent
the sacrifice of our vital national resources on the altar of short term
expedierice. But to reach this goal in California requires the immediate
overruling, judicially or legislatively, of the unrealistic and deadly case of
People ex rel. Department of Public Works v. Chevalier.

109, Brooks & Bowers 15,
110. Scenic Hudson Preservation Conf. v. FBC, 354 F.2d 608, 620 (2d Cir. 1965).




