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& Company ef sl (No. 4939), is the first and
best lien.

“That the costs made {n this action is the
second best lien.

“That the judgment and costs of Timothy
Fahey with fnterest thereon to the date of the
sheriff's sale, is the third best lien.

“That the judoment and costs of Bryan
and Prendergast Bros., with interest thereon
to the date of the sherif's sale, is the fourth
best lien.

*That the judgment and costs of the la-
borers, represented by H, T. Van Flect, with
interest thercon to the date of the sheriff's
sale. is tke fifth best lien.

“That the {udgment of the New Philadel-
phia Pipe Wotks Company, with interest
thereon to the date of the sheriff’s sale, is the
sixth best lien,

“It ia therefore ordered, adjudged, and de-
creed that the ssid sheriff should out of said
fund pay:

“ First—All costs in the case of the New
Phitadelphia Pipe Works Company against
Bamuel . Ballock & Co., to wit, $663.67.

“ Seeond—All the costs of this action, to
wit, $344.98.

* Third—To Timothy Fsabey, the amount of
his judzment and costs with interest, to wit,
$2.933.33.

“Fourth—To Bryan and Prendergast
Bros., the amount of their judgment and
costs, with interest, to wit, $183.52,

“ Fifth—To H. T. VaaFleet, the amount of
the [aborers' judgment and interest, to wit,
$3, 506,29,

“ &irti~To the assignee of the New Phila-
delphia Pipe Works Company the amouat of
the judgment with interest, to wit, § ."

To all of which the gaid the New Phila-
delphia Pipe Works Company, Alexander M.
Byers, Ezra Nicholson, and the Cleveland,
Lorain & Wheeling Railroad Company, each
then and there excepted.

Messrs, Marvin & Cook for plaintiff in

Tror.
Mr. Charles C. Fisher for defendants in
error Joccb §. Brady ef al.

e

Dickman, Ch J., delivered the opinion
of the court:

The main question that elaims onr con-
sideration is, whether the court of common
pleas, by virtue of the affidavit which ac-
companied the filing of the petition of the
New Philadelphia Pipe Works Company, on
August 30, 1857, acquired jurisdiction and
was authorized by law to issue the order of
attachment agninst the property of the part-
wership firm of Samuel Bullock & Company.
The action was commenced on the Iast-pamed
day against the defendants in their firm name
ard none other; and the atfidavit in attach-
mnent alleged the following facts, and noce
other: “Ezra Nicholson, belng duly sworn,
eays that he Iy the secretary and treasurer of
the New Philadelphia Pipe Works Company,
an fncorperated company uunder the laws of
the state of Ohlo; that the claim sued upon
in the action i3 npon a contract for an amount
of water pipe gold and delivered to said Sam-
-uel R. Bulleck & Company, a partrership
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Are,

formed for the purpose of doing business in
Ohio; that said claim !a just, and that afi-.
ant belleves that the said New Philadelphia
Pipe Worka Company cught to recover $29, -
947.04, and Interest from August 20, 1837,
that the defendants are nonresidents of the
state of Ohio.® The record discloses that the
imrtners]:ip was composed of Samuel R Bul-
ock and William 3. Mercer, and that neither
of the individual members of the firm resided
in Obfo st the time the order of attachment
was fssued.

Section 5011 of the Revised Statutes pro-
vides that: “A partoership fermed for the
purpose of carrying on a trade or busicess i
this state, or holding property therein, may
sue or be sued by the usual or ordinary name
which it bas assumed, or by which it is
known ; and in such case it shall not be nec-
essary to allege or prove the names of the
fndividual members thereof.” By section
5042 of the Revised Statutes, regulating the
manner of service and return of sumimons, it
is provided that: “The service shull be by
delivering, at any time before the return day,
a copy of the summons, with the iadorse-
ments thereon, to the defendant persomaily,
or by leaving & copy at his usual place of
residence, or, if the defendant Is & partner-
ship sued by its company name, by Ieavin&
s copg at its nsusl place of doiug Lusiness,

And under section 5321 of the Hevised
Statutes, among the grounds apon which an
attachment may issue, the plaintiff, in a civil
action for the recovery ol meoey may, at or
after the commencement thereof—if the claim
Is a debt or demand arising upon contract,
judgment, or decree—have an attachment
against the property of the defendant, “ when
the defendant, or one of several defendants,
f3 & foreigu corporation, or s nonresident of
this state.”

Io view of these statutory provisions, the
validity of the attachment called in guestion
must evidently depend upon whether the
partnership of Samuel R, Bullowk & Com-
pany, secd by the firm name only—npeither
of its members then residing in Ohio—was a
“defendant nonresident of this state™ at the
time the order of saitachment was ijssued,
within the meaning of the language of the
statute,

The privilege extended by the statute to
ste & partnership by the usual or ordina;
name wiich it bas assumed, or by which 1§
is known, is not to be confined to such as
may be formed within this state for the pur-
Eo:;e of carrying on a trade or business, or

olding property herein. Indeed, a partmer-
ship may be formed In another state for se-
complishing the same purpose in this state;
its component members may all reside in the
state where it s formed, and if it does busi-
nes3 in this state, it may be sued by its com-.
pany name, and served by leaving a copy of
the snmmons at ita usual place of doing busi-
ness in this state. It may be thus sued and
thus served, irrespective of the residence of
those who compose it.

The fact, however, that such parteership
engages in business in this state, that it ma
be sued in the company name, and that it
may be served by leaving a copy of the sum-
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mons at s prescribed place, are not the sole
factors for fixing and determining its vesi-
dence when it 13 sought to reach its property
by sttachment for the benefit of its creditors.
The members of a parteership do oot form &
coliective whole, distinct from the individ.
uals composing it; nor are they collectively
endowed with any capacity of acquiring
rights or incurring obligations. The rights
and liabilities of a partnership are therights
and liabilities of the partners, 1 Lindley,

- Partn. 5. It is not a crention in which the
1dentity of the individusl mewbers iz merged
and lost, in seeking to enforce azainst them
the obligatiors of the firm,

A partgership is not, in our judgment, a
legal entity, having, as such, a domicil or
residence separate and distinct from that of
the individuals who constitate it. To what
exteut residence may be affirmed of a partner-
ship as sach, was considered by the court in
Fitzgerald v, Grimmell, 64 Iowa, 261, Inthe
dissenting opinion there is much force, and
we cite the same with our concurrence.
“Residence,” says Adams, J.,, *in my opin-
1om, can be predicated only of a person nat-
ural or artificial. A parinership, as distin-
guished from the members composiné it, is
neither, Besides, it appears to me that, ia
any view, the mere fact that a partnership
maintairs for the transaction of its busipess
an cstablished agent In a county where neither
partner resides, cannot constitute the parteer-
ship a residest of such county. There'is no
preiense that an individual would become a
tesident of a county by merely transacting
business therein through an established ageot,
and I am not able to see that a different rule
should be applied to a partnership.”

A principal reason for aathorizing a suit
agaiost a partnership by fis company name,
1o wit, the inubility often times to find out
the names of constituent partners, is applic-
able alike to domestic and foreign partner-
ships. 1In view of such inability—more apt
to arise where the partners all reside in an-
other state—that statute specitically provides,
that when a partnership is sued by its usnal
ot ordinary came, “it shall not be pecessary
to allege or prove the ramces of the individual
members” of the irm.  Whether the partner.
ship was formed In thia state or in another
state, the names of the individual members
are not required to be alleged ; amd whether
a defendant partnership should be deemed a
nonresident of the state in an attachment of
its property on the ground of nonresidence,
thould depend upon the fact of the ron-
rezidence of the coustituent members, and not
upon the mere mention of names of those who
constitute the firm. It being conceded that
the first sttachment in favor of the New Phil-
adelphia Pipe Works Company would bave
been vatid if the proceeding had been against
Samuel R. Bullock and William 8. Mercer,
Partzers, as Samuel B. Bullock & Company,
with ap accompanying affidavit that the de-
fendants were nonresidents of Ohio, the fail-
ure to allege the individual pames of the
partnership should not, we think, render the
attachment icvalid, when the affidavit states
the fact that the deferdants were nonresidents
of the state, and the statute renders it unnec-
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essary to set forth the pames of the partners.
As an attachment may issue on the ground
that the defendant i3 & nooresident of the
state, it would sectm to be the poiicy of the
law, when the defendants reside in » foreign
jurisdiction, and their names are unkuown to
the plaiatif, and they, are doing busipess in
this state under a partoership pame, that
creditors might protect their rights by at-
tacbment proceedings against the defendants
in the name by whitch they clect to hold them-
selves out to the public and obtain eredit.

It may perbaps be urged that although the
individual partners composing & firm reside
in anothcr state the partmership is to be
deemed resident In a state where it bas
“usual place of doing business.,™ But the
statnte, in preseribing the manner of service
and return of summons, recognizes Loth »
place of residence and a place of business,
and the one is not to be regarded as idectical
with the cther. A person or a number of
persons may be domiciled or reside in one
state, and have an agent and place of doing
business in annther, even as a corporation
domiciled within the state by which it was
created, may have its agent snd a usual place
of doing business in another state. The prin
cipal action may exist, and the partnership
under the coripany name, may be brought
into court through actual service by leaving
a copy of the summons st fts ususl place of
business, while an ancillary proceeding by
attachment to secure the rights of creditors,
may be sustained by reasoa of the fact of
nonresidence ;: and when the attachment is-
sues, it is not necessary that there should be
constructive service on tbe defendants by pub-
lication, but there may be service of process
st the usual place of busioess which they
have established in this state. Smaith v,
Llporer, 32 Obio St. 249.

It follows from the aforegoing considera.
tions, that the afidavit upon which the first
attachment was issued in favor of the New
Philadelphia Pipe Works Company was ade-
quate to give the court jurizdiction to issue
the attachment, and thereby acquims jurisdie~
tion over the property.

Subject therefore to the liens for costs as
adjudged by the circuit court, the claima of
the Iaborers represented by H. T. Van Fleet,
should be held valid liens and first in order
of priority upon the property taken in attach.
ment ; but, subordinate to such c¢laimas, the
judgzment in favor of the New Philadelphia
Pipe Works Company skould be the next best
lien upon the property attached, or upon the
funds derived from its sale,

The first attachment by the New Philadel-
phia Pipe Works Company being deemed
valid upon the facts set forth in the record,
it becomes unnecessary to consider whether
objections to the attachment that may be
taken advantage of by the defendants Samuel
R. Ballock & Company can also be avail-
able to other creditors of those defendants.

The judgment of the Cirenit Court should le
reversed, and judgment rendered for the cred-
itors of Samuel R Bullock & Company in
accordance with the priorities of 1ien as stated
in this opinion, -
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1. A rallroad fof transportation of
passengers and freight on a street
does not impose A new burden or eervi-
tude upon the owner of the soil, although he
may be entithed to damages for injury to hls right
of access, or light and air,

£, An ouster which will sustain eject-
ment by the owner of the goil of a hizhway is
pot made by constructing a raliroad thereon by
permission of the municipal suthorities.

September ]3‘. 1384.)

PPEAL by defendant from & judgment of
the Superior Court for Orange County in
favor of plaiotiff in an action brought to re-
cover possescion of a portioa of the sireet in
frout of plaintiff’s premises, upoa which de-
fendant had constructed jts tracks. Rerversed,

The fac!s are stated in the opivion.

Ar. Victor Montgomery, respondent ia

PG perana;

11 the city authorities have no power to con-
struct and operate & steam railrond on a public
sizeet they cannot bestow suck power upon any
one else.

North Beach & M. B, o’y App. 32 Cal. 510;
Soutrern Pae. B. Co. v, Reed, 41 Cal. 282,

In Milhau v. Sharp, 21 N, Y. 622, 84 Am.
Dec. 314, the court mid: “The resolution i
therefore void, for the reason that it parports
to create a franchize which the common coun-
¢il bad no power to create; to vest in the de-
fendants sn exclusive interest in the streets,
which the commeon council had no power 10
convey, ete”™
" By laying said track, appellant acquired an
interest in the laod,

Civil Code, £§ 14, 660, ‘

To the extent that said track rested upon and
was imbedded Io ssid land, it was a “taking”
within the constitutional provision,

As appellant had the exciusive richt to run
cars on said track, it was an “exclusion” of
the respondent apd the public from that por-
tion ot the highway covered by said railroad
track.

eyl v. Sonoma Valley R, Co. 69 Cal. 205;
Williams v. New York Cent. B, Co. 18N, Y.
1%, 69 Am. Dee, 851; Maken v. New York
Cent. R. Co. 24 N. Y. 639; Warer v. Troy
Union B Co. 25 XK. Y. 328; Walerloo Preshy.
Soe. Trustees v, Auburn & B, B Co. 3 Hill,
5G9 Reickert v. St Loutr & 8 F. R Co. 61
Ark, §91,

The sbutter may slso maintain ejectment
against a mailroad company which has placed

its track upon his side of a street without pay-
inim tendering damages therefor,

slliott, Roads & Streets, 336; Angell, Hizh-
ways, § 819; Deraston v, Payne, 2 H. BI. 527;
2 Smith, Lead. Cas. Bth ed. p. 181; Maview v,
Norton, 17 Pick. 357, 23 Am., Dee. 304; Terre
HUante & 8, R. Co. v, Rodel, 83 Ind. 124%; Sedg
wick & Wait, Trial of Title to Lunds, ¥3§ 133,
135; Carpenterv. Oswego & 8 R, (0. 24 N Y,
635; Wext Corvington w. Freking, 8 Bush, 121;
Bead v. Leeds, 19 Conn. 183; Reichert v. S,
Louis & & F. R. Co. supra.

An gbutting owner cannot be deprived of
his rights, thourh for & public purpose, with-
out compensation first being mae.

Schautels v, Doyle, 88 Cal, 107; Theoto'd v.
Lowiariile, N, O. & T. B. Co. 41, R. A. 735,
86 Miss, 279; Ford v. Santr Cruz B Co. 59 Cal.
290, and cases there cited by respondent’s
counsel.

Municipal ordinance granting the right of
way slong a street i3 no delense,

Fletcher v. Auburn & 8. E. Co. 25 Wend
462; Fast End Street B, Co. v. Doyle, 9 L. R,
A. 100, 83 Tenn. 747; Denver Circle B O, ¥.
Nestor, 10 Colo. 403, Sty v. New Tork Eler.
R, Co. 90 N. Y. 122, 43 Am. Rep.-146.

A steam railroad in the street was held to be
an additionsl burden ia the following cases:

Enst End Street R. Co. ¥. Doyle, supras
Pappenkeim v. Metropolitan Ker. B Co. 13 L.
R. A, 401, 123 N. Y. 436; Harmon v. Louis-
titie. N. O. & T. R. Co. 87 Teun. 614; Ford v.
Santa Cruz B. Co. supray North Chirago City
R. Co_ v. Lake Tiew, 105 111 207, 44 Am, Rep.
T88; Rtanley v. Davenpert, 51 Iowa, 463, 87
Am. Rep. 216; Starr v. Camden & 4. B (o.
AN T L. 592 Jerwp City & B. R (o, v.
Jersey City & H. Horse R. Co. 20X, J. Eq. 61:
Springfeld v, Connecticut River B, (9. 4 Cush,
63; Stangevw. I & W. D. Strest B, (0. 54
Iowa, 660: Sears v. Warshalllonwn Street R. Co.
65 Iowa, Ti2; Fanning v. Odorne, 34 Hon,
120 Grand Rapids & 1. B Co. w. Heiwl, 47
Mich, 393; Burlin-tsn & M, B. (o. v. Eein-
Kackle, 15 Neb. 279, 48 Am. Rep, 347; Story
v. Naw York Eler. R Co. 90 N. Y. 122, 43
Am. Rep. 146; La*r v. Metropditan Eler. B
Co. 104 N, Y. 263; Denver Cirels B (o, v.
Xeafor, 10 Colo, 403; Conoley, Const. Lim. 676;
2 Dill. Man, Corp. €3 630633, alsn £5 704
Tt7; Mills, Em., Dom. 33 202-207; Pierce,
Railroads, §3 242-246; Washb, Eacemenis &
Servitudes, 4th ed, § 252.

Ejectment i3 a proper remedy where the
sbutter has title 1o the center of the Eizhway.

Uline v. New York Cent. & . R R, Co.
1M N, Y. 94, 53 Am. Bep. 123, 54 Am. Rep.
661; Wager v. Troy Union B, Co. 23 X Y.
526: Heard v. Brookiyn, 60 X, Y. 2. Gra-
ham v, Columbus & 1. Cent. R. Co. 27 Ind. 250,
9 Am_ Dec. 493; Cozv. Louiarille, N, 1, & .
C. R. Co. 48 Ind. 178; Harringionv. & Paul &

NoTE—While the above case is fo conflict with
what 8 few years ago would have been the over.
wheliing weight of authority (3ee noleto Western
Railway of Alabamav. Alsbama Grand Trunk R
€o. 1A1a)) 17 L. R. A, 478, yet there I8 what seems (o
be a growing tendency ca the part of some of the

courts to depart from the old doctrine, In addi-

WL RoA.

tion to the cases cited io the opinion atteation la
called to Ottawa, 0. . & C. G. B, Co. v. Larsen
(Kan,) 2 L. R A. 50, apd Nichols v, Ann Arbor &
G. Street R. Co. (Mich.)18 L. R. A, 371, ta which the
Michigan eourt was equally divided upon a simiiar
question,

Bee also 26 L. R. A. 248; 41 L. R. A.335.
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8. C. R. Co. 17T Minn, 215; Jersey City v. Fitz-
patrick, 30 N. J. Eq. 97; Pittsburgh & L, E,
R. Co, v. Bruce, 102 Pa, 22; Wood, Railway
Law, §21;Mills, Em. Dom. 24 ed. & 856; Lewis,
Em. Dom. § 647; 1 Redf. Railways, 6th ed.
832 Lowinrille, X, L. & T, B. Co. v. Liehfried,
9 Ky. 407 Syracwse Solar Salt (o, v. Rome,
W. & O R. Co. 67 Iun, 153; Western Railuway
gAlnbama v, Alabama G. T. B. Co. 17 L. R,

. 474, 98 Ala. 272; Washb, Easemenis &
SBervitudes, 4thed. § 202; Makon v, San Rafael
Turnp. Road Co, 49 Cal, 269; San Franedsco
City & County v. Sulliran, 50 Cal, 603; (vdurn
v. Ames, 52 Cul. 353, 28 Am, Rep. 634: Visalin
v. Jacod, 63 Cal. 436, 52 Am. Hep. 303; Weyl
v. Svnoma Valey B, Co. 69 Cal. 202; Fynch v.
Rirernids & A. K. Co. 87 Cal. 008,

Per Cariam:

This is an action of ejectment to recover
poszsession of a strip of Iand in the city of
Santa Ana, county of Orange.

Plaintiff had judgment, from which, and
from an order denying a motion for a new
trial, defendant appeals.

Defecdant, by its answer, set np two sepa-
rate defenses. In the sccond of these it set
out (1) that it is & corporation with power
to consiruct and operate & steam railroad for
the transportation of freizht and passengers
from the city of Santa Ana to Westminster,
across, along, and upon any sireet, avenue,
or highway; {2) that a strip of land 30 feet
in width off the entire north side of the land
described in the complaint was and is a pub-
lic street or highway in said city of Santa
Ana, under the control of and in the posses-
sion of the board of trustees of said city; (3)
that said board of trustees, by ordinance, au-
thorized and licensed defendant to construct
and operate a railroad through and over said
street, for carrying freight and passengers in
cars to be propelled by dummy or motor en-
gines; (4) that it eonstructed its road on said
street, and operated it as provided in eaid
ordinance ; (3) that it has not exciuded plain-
tifT or otbers from the street, and has only
used it for the purpose aforesaid, and in com-
mob with the public, and has not impaired
gaid street, or curtailed the use thereof by
others, etc. To this defense plaintiff de-
murred, upon the ground that it did not state
facts sufficient to constitute a defense. The
demurrer was sustained by the court, and
defendant declined to amend as to this de-
fense, and the action of the court in sustain-
ing the demurrer is urged as error.

The whole. proposition involved in this
case may be put thus: Can the owner in fee
of land abutting upon a public street in an
incorpotated town maintain an action of
ejectinent against a railroad eompany or-
ganized and existing for the transportation
of freight and passengers from said town to
s neizhhoring town, which company, under
and by virtue of an ordinance of the trustees
of the first-designated town empowering it
to do so, has constructed and is using a rail-
way track upon and over said public street
and upon the side or half thereof adjoining
the land of such abutting owner? The ques-
tion is stated thus for the reascn that, while
the evidence in the case, consising of the
251 R.A, .
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deed to respondent and the city map together,
show that hia land abutted upon the sireet in
question, viz., Secood street, in the city of
Santa Ana, yet by section 1112 of the Civi)
Code “a traosfer of land bonnded Tina high-
way passes the title of the person whose es-
tate is transferred to the soif of the highway
to the center thereof, unless & different in-
tent appears from the grant.” There §s ooth-
ing in the evidence tu indicate the contrary,
and hence we must presume respondent owns
to the center of the highway or street, sub-
ject only to the ripht of the public to an
easement or right of way for strect purposes
therein and thereto. All strects are high.
ways, but not all highways are strects. In-
dianapolis v. Croas, 7 Ind, 9; Lafuyette v,
Jenners, 10 Ind. 74; Clark v. Com. 14 Bush,
166. In other worda, there 15 a wide dis-.
tinction between s highway in the country
and a street in & city or village, as to the
mode and extent of the enjoyment, and, as
a sequence, in the extent of the servitude in
the land upon which they are located, The
country highway is needed only for the pur-
pose of passing and repassing, and as a zen-
eral mle, to which there are a few nceded -
exceptions, the right of the public and of
the authorities in charge is confined to the
use of the surface, with such righta inci-
dental thereto as are essential to such use.
In the case of streets in a city there are other
and further uses, such as the construction of
sewers and drains, Jaying of gas and water
pipes, erection of telegraph and telephone
wires, and a variety of other improvements,
beneath, upon, and above the surface, to
which in modern times urban strecis bave
been subjected. These urban scrvitudes are
essential to the enjoyment of streets in cities,
and to the comfort of citizens in their more
denszely populated limits, It has sometimes
been sugpgested that a distinciion is to be
made beiween cases in which streets are laid .
out and opened upon property belongiog to
the corporation, and those in which streets
become such by dedication, or by condemna-
tion proceedings under the right of eminent
domain upon compensation being made; but
the consensns of modern opinion seems to be
that no such distinction properly exists, and
that * whether the corporation be the owner
of the fee of the streets in trust for the pab.
lic, or whether it be merely the trustee of
the streets and bighways as such, irrespective
of any title to the soil, it has the power to
authorize their appropriation to all such uses
as are conducive to the public good, and do
not interfere with their complete and vore-
stricted use as highways.™ Feople v, Kerr,
2T N. Y. 203; Cincinnuti v. Wiite, 31 U. 8.
6 Pet. 432, 8 L. ed. 453; Thompson High-
ways, p. 71 Elliott, Roads & Streets, p. 305.
It is sajd by Elliott, in bis work on Hoads
and Streets, at page.299, that “it is doubtful
whether, of all servitudes, there is one so
broad and eomprehensive as that of a city in
its streets.™ It authorizes the use of the
street for the track of a street-car company
under license by the city authority, without
compensation to the owner of the fee. Fineh
v, Ricervide & A. B. .Co. 87 Cal. 598,

A “strect railway” has been defined as “a



e

raiiway lald down upon roads or streets for
the purposeof carrying passcngers.™ Elliott,
supra, 557. It is'further said by the same
suthor that “the distinctive snd essential
fenture of a Btreet railway, considered in re-
lstion to other railroads, s that it is a rail-
way for the transportation of passengers, and
oot of freight.” It i3 said to exclude the
fdea of the carriage of freight, and that a
railroad over which heavily laden freight
traing are drawn cannot be considered a street
railway. Street.cars are little more than
earriames for trausportation of passengers,
propelled over fixed tracks, to which tfhelr
wheels are adapted, and as a convenient,
comfortable, and economical mode of con-
veyance, their use has become well-nigh un-
{versal in cities, and as they add, when prop-
erly consiructed, little or nothing to the
burdens of the servient tencment, their use
is wplield without the necessity of compen-
sation to the abuiting owner. The use of &
public street, however, for ap ordinary rail.
way for the transportation of freight and
passcogers, it has been said by the highest
authority, imposes a cew burden upon the
strect, not contemplated in its dedication,
and therefore the user canpot be indulged
without compensation te the abutting owner
of property upon such public street. We
are nt a loss for any good reason for this
distinction, or to see why the transportation
of freight by modern aad improved methods
is not equally entitled to encourngemcent
with the transportation of passengers. The
essential wants of the citizen demand the
former equally with the latter. If there is
sny difference in the burden imposed upon
the street, it i3 in degree and not in kind.
The great highways of Eogland were con-
atructed, not so much for the convenience of

assengers as for the transportation of freight.

n the infancy of commerce, when trade and
traffic by land was insignificant In velume,
when the sumpter horse, which answered to
our modern pack mule, answered all the pur-

oses of transportation for goods, footpaths,
{;ridlepaths, and Iaoes served all needed pur-
poses; but with the growth of inland com-
merce, and the need of greater facilities for
the i{nterchange of commodities, the use of
wheeled vehicles, and, as s means thereto,
the highway, 88 we know it, became a ne-
cessity. The Appian Way, commenced 312
B. C., which has provoked the admiration
of the world, was entitled to commepdation
for its roadway 15 feet in width, constructed
for the transportation of burdens, while the
paths of B feet on each side of it for foot pas-
sengers, and upea whkich the Roman legions
were wont to march, were vnpaved. In the
construction of modern highways. urbaa and
suburban, the grest difticulty and the prom-
inent object has been to build and adapt
them, by grade, width, and strocture of road-
bed, to the carriage of freight. Yel we are
told in effect that, so far a3 modern metheds
are concerned,—so far as ease, speed, and
ecoaomy are involved, —improvements are to
be limited to the transportation of passengers;
that cars with wheels adjusted to move upon
fixed tracks, when applied to the trangporta-
tion of passengers, afe within the contem-
25 L. R AL
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plated objects in vlew in openthg a road or
street, and therefore add nothing material to
the burden of the servitude of the sbutiing
landowner, while a precisely similar struct.
ure, adapted to the transportation of freight,
adds an additional burden, of a different char-
acter, to the servitude, and cannot be tolerated
without compensation to the abutting owner.
An intermioable string of heavy dmys may
thunder through the street from early morn-
ing until set of sun, & menace to all who
frequent the thotoughfare, and an inconven-
fence to all dwellers thereon; but the cars
of a ratiway, which raove usually but a few
times & day, and with fnfinitely less annoy-
ance to the public, upnn tracks so adjusted
to the surface a8 to occasion little or no in-
convenience, cannot be tolerated. We fail
to appreciate the philosophy of the distine.
tion. On the contrary, we aflirm that, when
a public street in & city is dedicated to the
general use of the public, it involves its use,
subject to municipal control and limitations,
for all the uses and purposes of the public as
astrect, including such methods for the traps-
portation of passengers and freight a3 modern
science and improvements may have rendered
Decessary, and that the application of these
methods, and indeed of those yet to be dis-
covered, must have been contemplated when
the street was opened snd the right of way
obtained, whether by dedication, purchase,
or condemnation proceedings, and hence that
such a user imposes no new burden or servi-
tude upon the owner of the sbutilng land,
‘The object of the user belog within the con-
ceded rights of the public, the methods of
its accomplishment are subject to legislative
control, and subject, also, to an action for
damages by any abutting owner, whether or
pot he may be vested with the fee to ths
center of the street, whose right of ingress
and egress, or his right to light and air, shall
be interfered with.

The thirteenth subdivision of section 863
of the Municipal Government Act of this
state authorizes the boards of trustees of
muunicipalities of the sixth class, of which
Santa Ana is one, “to permit, under such
restrictions as they may deem proper, the
laying of railroad tracks and the running of
cars drawn by horses, steam or cther power
thereon , . . inthe publi¢streets.™ The
world moves, Legislation in recent times
has kept pace with the progress of the age,
The trend of judicial opinion, except whers
overshadowed and incrusted with stare decisis,
is to a broader and more compretensive view
of the rights of the public in and to the
streets and highwslys of city and country;
and, while carefully conserving the rights
of individnals to their property, the courts
bave not hesitated to declare the shadowy title
which the owner of the fee holds to the land
in a public street or highway, doring the
duration of the easement of the public there.
in, as being subject to all the varied wants
of the publie, and essential to its health, en-
joyment, and progress. In Paguet v. Mi.
Tador Street B Co., 18 Or. 233, which was
sn action to enjoin a steam-motor rsilway
company from constructing and operstio
its road upon » strees in the city of Poril
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and upon a cnmn'}vl road outside the clt{,
abutting upon both of which the plaiatiff
owned f&mf,owith the fee in him wested to
the center of the strect and road, and where
no compensation had been made to plaintif,
the court in ite opinion, by Thayer, Ch. J.,
in deciding the cause against plaintiff, sald s
“The establishment of a public hichway
ractically divests the owner of a fee to the
and upon which it 13 laid out, of the entire
present beneficlal interest, of a private nat-
ure. which he has therein. It leaves him
vothing but the possibility of a reinvestment
of his former interest in case the highway
should be discontinued as such., This view,
1 am aware, is coptrery to the ancient doc-
trine that the owner of the fee owped the
land subject only to such public uses, and
that he had a right of action when the use
was diverted to a different purpose. Such a
doctrine may have been applicable where the
ownership was merely subject to a right of
way over the land ; but where, a3 in modern
cases, it is devoted exclusively to the pur-
poses of a public thoroughfare, and the con-
trol themo? fs committed to legally consti-
tuted authorities charged with the duty of
maintafning it for such purpose, the doctrine
becomes a vague theory, and should be laid
away among the antiquities of the past age.”
MeQuaid v, Portland & V. R. Co. 13 Or. 237,
enunciates a like doctrine. In Henry Gaus
& Sons Mfy. Co. v. St Louis, K. & N. W.
R Co., 113 Mo. 308, 18 1., R. A. 839, the su-
preme court of Missouri heid, in substance,
that the construction and operation of an or-
dinary steam railrond a3 grade in a public
street under munici pal autliority is not a new
public use of the street, for which compensa-
tion may be demanded by abutting owners,
as in the case of property “taken or damaged,™
within the meaning of the constitution. The
court said: * When land is dedicated gener-
ally, and without restrictions, or condetnned,
for a public street, In a town or city. the
owner of the abutting lots, who secures the
benetit of the street, and persons also who
purchase and improve property thereon, hold
their property rights subject to all the uses
to which the street can be lawfully sub-
jected by the public. New uses i{n the im-
provement in the monde of travel and trans-
rtation are constantly arising. When there
is no restriction on the public use, new modes
of use may be adopted, which are consistent
with the proper use of the street, without the
consent of abutting owners, though such new
uses may interfere somewhat with their own
convenient use of the street. . . For
any damages that may be cansed by an nn-
lawful or negligent maintenance of the track
in the sireet, or by negligent use of engines
or movement of trains, defendant will be li-
able in ap action for damages.® This decis-
jon is in line with the decisicns in that state.
In Iowa a like doctrine prevails. In Baraey
v. Keskuk, 94 U, 8, 334, 24 L. ed. 224, which
was ejectment in the United States court for
the district of Iowa, to recover certain prem-
ises within a public atreet In Keckok, occu.-
pied with railroad tracks, buildings, sheds,
etc.,—upon error to the Supreme Court of
the United States, that tribunal held that
¢S LR. A
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although no permanent obstruction, like a
depot building, could be erected on the strects
of a town, yet ft is beld in that state (Jlows)
that they malv, by public authority, be oc-
cupted by railway tracks without the consent
of the ndjaceut proprietors, and without com-

nsation, whether the fee of the strects, as
n that case, be in him or in a third person,
The court further held that there was po sub-
stantial difference between streets in which
the legal title is in private individuals, and
those {on which it is in the public, as to the
rights of the public therein. Kucheman v.
C. C &D. R Co 48 lows, 266, [n New Jer-
sey it 18 held: (1) That the legislature has
power to authorize the use of & public Ligh-
way for the purpose of a raflway. (2} That
the legislature muss be the judges as to the
benefit to the publie, and to their authority
the public and individuals must submit.
{3) The authority to use & public bighway
for the purpose of a railroad, retaining the
use of such highway for all cordinary pur-
poses, is not such a taking of private prop-
erty for public purposes as requires compen-
sation to the owner of the fee of the adjacent
lands, as is comtemplated by their coustita-
tion. (4) That the easement of the highwa
is in the publie, although the fee fs practi.
cally in the adjacent owner, “It i{s the ease-
ment ooly which Is appropriated, .and no
right or title of the owner is_interfered
with,” Merris & E. B Co. v. Narark, 10
N. J. Eq. 352. In Spencer v, Pt. Pleasant
& 0. B. Co., 23 W. Va. 408, which wasa bil]
in equity to restrain defendant from con-
structing and operating an ordinary steam
milroad over a public street, the fee of which
wag in plaintiff, under a license from the
mubicipal authorities, the court used the
following language: *Admitting she (the
plaintiff) owns the fee to the middle of Sev-
enth street opposite her lot, as she contenda
is the fact, she still owns the same, and pei-
ther her title nor possession is in any manner
disturbed by the railroad company. It has
always been subject to the easement of tle
public to pass and repaes over it and to use
it as a street; and. subject to this easement,
she has as much the enjoyment and posses-
sion of the whole of Seventh street asshe ever ™
bad. What the railroad company hag tzken
it bas taken from the town council of Point
Plcasant,—a mere easement, —-and it has taken
nothing from the plaintiﬁ, and therefore,
under West Virginia authoritles referred to,
she is entitled to pe injunction.” In Ed-
vardsrille R, Co. v. Savyer, 92 111, 377, the
supreme court of Illinois beld that the pub-
lic authorities who have the superintendence
and control of the public roads may authorize
travel on them by the means of a railroad,
and, where a milroad company bhas con-
structed its road upon and alonp a publie
road, such use and possession is a matter be.
tween the road authorities and the railroad
company, and the right cannot be questioned
in an action of ejectment by the owner of
the land over which the pubiic road has been
established.

This being an action of ejectment to re-
cover a gpecific piece or parcel of land, &and
it appearing from the stipulation of the par-

42 - . .
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ties that the alleged ouster consisted only in
the entry by the defendant upon s public
street, and the construction of a railmad toack
thereon, ne question of damage to property,
other than to such public street, within the
putrview of scction 14 of article 1 of the Con-
stitution of this state, can arise.

We may admit that the views hereln ex-
pressed are in conflict with the doctrine enun-
ciated in Southern Pae. B. Co. v. RKeed, 41
Cal. 258, and Muller v. Southern Puc, Branch
R. Co. 83 Cal. 240, and it does not peces-
sarily follow that ejectment will lie, if the
facts set out in the answer are {rue. The
cases above quoted were to recover damages.
The cases of Wepl v. Senoma Valley R Co,
€9 Cal. 203, and Finch v, Ritersids & A. R,
Co. 87 Cal. 597, io which ejectments were
upheld, were cases In which the defendants
were mere intruders upon the public street,
without valid license from any authorized
body. The rule, as detined in Malion v. San
Rafuel Turnp. RBoad Co, 49 Cal. 270, is re-
f:\rdﬂi as the true one in cases of ejectment
or injuries like the ona complained of here.
It was said in that case: *The exclusion
of the plaiztif from entering on the land,
except on the payment of a toll, and then
only fur the purpose of passing over the
tame, was a disseisin.® In the present case
the answer to which the demurrer was sus-
tained averredd: *That this defendant has
not excluded the plaintif. or any one else,
from =aid street, or any part thereof, nor does
it claim to linld said street, orany part there.
of, exclusively from the plaintifl, or any
one else whomsoever; but this defevlant enly
claims the right to use the portion of said
street actually occupied by said track in com-
mon with the public, under and by virtue
of said ordinances of the said board of trus-
tees of said city, and not otherwise.” The
action of ejectment 1s 8 possessory action, ip
which the plaintiff must show himseif en-
titled to the present possession, and that he
has been deprived thereof, Anything which
deprives a plaintifl of his present right of
possession will deprive him of the remedy
of ejectment. The case of Redfield v, Utiea
& 8 R Co. 25 Barb. 54, ison all fours with
the present case; and the conrt there held
thit the claim of an easement was not a claim
of title, and that the mere user of such ense-
ment by liceose of the public, without ex.
c¢luding others from a like user, did not
amnunt to an ouster for which ejectment
would lie,—iatimating, but without decid-
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ing, thattrespass was in such a case the prop-
er remedy. Edwardsille R Co. v. Sawyer,
supra, is to like effect. ‘The municipal an-
thorities, g3 trustees of the public, are in
possession of the Fublic streets, and hold
them for the us«s of the public aseffectually
83 they do or may the public buildings of
the municipality. A writ of restitution
which should put the plaintiff in possession
of the street, except as one of the publie,
would constitute him guilty as & trespasser,
orof a nuisance, or of erecting a purpresture,
as the facts might determine. It has been
said that a writ which authorized A, o bLe
placed in possession of real property. subject
to the possession of B., 13 an absurdity,
Where A. enters upon s public street and
constructs a railroad without authority from
the municipal authorities, ejectment will
lie, a3 was held in Weyl v. Senoma Valley R,
Co. and in Finch v. Riverside & A. R Co.
This rule proceeds upon the theory that, as
defendant does not justify woder one having
a right Lo possession, it matters pot, as to
him, that another than the plaintiff may have
a better right than either of the parties to
the action. A reversioner may maintain an
action for an injury to his reversfonary right,
but cannot recover possession until the lim-
ited estate lapses, So the holder of the title
to a public street, the possession of which
is held for the public, may maintain an ac-
tion for damages to his property therein,
but, as arainst one who has taken no posses-
sion thereof, and is only in the exercise of
an easement therein which is couferred by
the municipal authorities in pursuance of
their power, and which is valid as to the
public, agd which will expire with the ease-
ment of the publie, of which it is a part,
should not be permitied to maintain eject-
ment for a violation of his property richis,
if any, but should be remitted to an injunc-
tion to restrain, or, if the iojury isconsum-
mated, to an action for damages, or to pro-
ceedings to abate as & nuisince, a3 the case
may be,

It follows that the court below erred in
sustaining the demurrer to the answer of the
defenc'ant.

The judyment ¥g reversed, aod the court be-
low directed to overrule the demurrer 1o de-
fendant's second defense, set out in his an-
sWer,

Neither Beatty, Ch. J.,nor De Haven,
J., participated in the foregoing decision.

MAIXE SUPREME

Mathew O'DONNELL, Admr., ete., of
Jhomas Weich, Deceased,

T
MAINE CENXTRAL R. CO.
[ SN (- )

1. Employes of a contractor epngaged
in takinge earth away from cars for a

JUDICIAL COTURT.

consignee, who, to facilitate the work, dump
the earth from the car oa requesi of the ratlrnad
crew, nre Tot volunteers 30 a8 to preclude recov-
ery from the railroad company for icjury by the
tipping over of a car due to defects therein and
to improper loading.

2. One assisting the servants of an-
other to facilitate bis own business or that of
his emnployer is not their tellow servant

NoTe—Upoo the question of the master's Habil. | to Evarts v. §& Paul, M & M. B. Co {Minn) 23 L.

ity for injuries to one assisying bis servant, see note
25 I.R. AL .

Sce also 28 L. R.A. 573,

R. A. 663 -
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B. Eight thousand dollars is an excess-
ive allowance for injuries resnlting in
the death six orseven wmonth's later of an un.
ekilled laborer twenty-three years old, who, with-
out sory family to support, had saved nothing
from his earnings, especlatly when £5,000 is the
gtatutory limit of recovery for death resulung
from injuries immediately,

{Peters, Ch. J, Libbey and Hoskeld, 3., dissent.)
(Aungust 17, 1804)

EXCEPTIONS by defendant to rulings of
1the Supreme Judicial Court for Cumber.
land County, made during the trial, and motion
tor new trial after verdict in favor of plaintiff,
fo an action to recover damages for persopal
iojftrics resulting io death, and alleged to bave
been caused hy negligence for which defendant
was responsible, Erceplions and motions over-
ruled.

The facts are stated in the opinion.

Messre, William L. Putnam and Drum-
mond & Drummond, for defesdant;

In Sherman v, Hannidal & St J. 8. Co., T2
Mo. 62, 8 boy got upoa a freight train under
such circumstances that the court Leld bim to
be a passenger, the brakeman requested the
boy to perform a certain service on the train,
which was & dangercus one, especially to a
person not accustomed to railroad service: the
court held thal, as the brakeman had no awo-
thority whatever from the defendant, it owed
no duty whatever to him while he was per-

- forming the service and that be could not re-
cover.

To the same elfect is Everdart v. Terre Haute
& 1 R. Co. 18 Ind. 202, 41 Am, Rep. 557,

The request of cee not authorized to make
the req.est imposes no duty upon the railroad
company lowards the ope actiog upon the re-
guest,

Couversely, a man who, without pay, assists
8s » brukeman in makiez up a train, by 1he
direciion cr with the express permission of a
yard master, wko has authority io employ
gecessary sssistants io bis department, 3 not a
tiespasser on the traio, but a servant of the
company, o whom jt will be liable for an in-
jury resulting from the use of a-defective
brake.

Uentral Trust Co. of New York v, Texar &
&t L. R Co. 32 Fed. Tep. 448; Wiecham v,
Birkards, 10 L. R, AL 97, 136 Pa. 102,

The court says: A servant cancot make a
requust, or give & permission, that siall affect
the master's rights without his authority or
permission. -

McKiuuey, Fellow Servants, p. 49,

Mcasre. Harry R. Virgin and A, A,
Strout, for plaictiff:

Defendant was obliged to see that whatever
appliances they used or provided for their
servants to use in their busicess should be con-
#tructed in a reasonably safe macper, and
should be Kept in a reasonably safe siate of
Tepair.

Shanny v, Ardrosrongin Mills, 66 Me, 424;
Buzzell v. Locoria Mfy. Co, 48 Me. 113, 77
Am. Dec. 212; Beach, Contrib, Neg, £5 124,
125, and cases there cited.

{f a car becomes Cefective, so that it creater
more dacger W those required to move or

23L R A,
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handle it, or in other words, if it Is rendered
lesa gafe, then it i3 neglizeoce on the part of
the railrond to continue to use that car without
first repairing it.

Siwweeny v, Old Coloriy & N. R. Co. 10 Allen,
863, 87 Am, Dec. 844; Hearen v, Pender, L.
R, 11 Q. B. Div, 507; Coemés v. New D:dfrd
Corduage Co. 102 Mass, 505, 3 Am. Rep 205;
Indermaur v, Dames, L. R. 1 C, P, 233;
Thomp, Neg. 970, snd cascs cited; Guthrie v,
Aaine Cent. R. Co. 81 Me, 582; Shanny v,
Androsecggin Mills and Luzzll v. Laconia
Mfg. Co, wupra; Gilman v, Eastern I, Co. 13
Allen, 433, 90 Am. Dec. 2.0; Suow v. Lunia-
tonic R. (b, 8 Allen, 441, 83 Am. Dec. 720;
Ford v. Fitchhurg R. Co. 110 Mass. 240, 14
Am. Rep. 59%; Coombs v. New PBodpord Cord-
age Co. 102 Mass. 533, 3 Am. Rep, 506; Cayier
v. Torlor, 10 Gray, 280, 69 Am. Deec. 317;
Muiriead v, Hannitel & S0 J. B. (e, 19 Mo,
App. 634; Beach, Contrib. Neg. £ 124; Kergan
v. ?Va{crn % Corp, 8 N. Y. 175, 59 Am. Dee,
476; Mad Ricer L E R (o v. Barber, 5
Obio &t, 5{1, 67 Am, Dec. 312 Clarke v.
flolmes, T Hurlst. & N, 937; Fuller v. Jewett,
8 N. Y. 46,36 Am. Rlep. 575

The corporation must act by its agents or
servants, and Dolap being the servant who
had full cbarge of the traio, including the
Ioading and supervision as 1o setling asiie de-
fective cars, Dolan™» kvowledze of the defect
was in law the knowleldge of the defendant,
s to fellow servaots, and a forfieri as 10 the
plaintiff, who was pot a fellow servant.

Laning v, Xew York Cent. B. Co, 49 N, Y.
521, 10 Am. Rep. 417; Wilton v. Mddicsez B,
Co. 107 Mass. 110, 9 Am. Hep. 11; Snow v,
'{%usatonic £. (o. 8 Allen, 447,85 Am, Dec.
20,

The law defines a8 wolupteer, ja general, to
be poe who voluntarily assisis the servant of
another,

2 Thomp. N2g. p. 1045; Beach, Cont. Neg.
§ 120; Whart. Neg. § 20L.

The injured person was not & volunteer,
but engzred at the request or with the per.
mission ot the reilway’s agents in a transac-
tlon of interest ss well to Lims¢lf or bLis mas-
teras to the railroad company, and this entitles
kim 1o the same protection azainst the neg-
linence of the compzny’s scrvunts as if be
were at the time attending to Lis own private
affsirs.

Ewwon v. 8. & E. T, R Co. 85 Tex
17, 37 Aw. Rep. 606, citing and approving
the priociples of law Jaid down in folnmes
v. Norteeastern R Co. L. R. 4 Exch, 234, L.
R. 6 Exch. 123; Wrigkt v, London & 5. W.
R Co 1. R 10 Q. B, 20%; Melntire Strect
R Cs, v. Boiton, 34 OLio 51,224, 54 Am. Tlep.
803; Indermaur v. Dames, L. R. 1 C. P. 74,
L. R.2C. P. 312

Was the plaintiff in the exercise of reason-
able prudesce at the time of the socilent?

This question was peculizrly a matier of
tact for the detcrminaticn of ke jury.

Nugent v. Loston (. & M. Lailroad, 80 e,
62 Plummer v. Eastern R Co. 73 Me. 591;
Lesan v, Maine Cent. It Co. 77 Me, 85; Hoihs
v. Eastern R. Co. 66 Me. 575: O’ Frienv. Me-
Flinchy, 68 Me, 555, and many others: aiso,
Tihomas v, Western U. Teleg. Co. 100 Masa.
156; (Taffec v. Buston & L. B. Corp,104 Mass.
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108; Gaynor v. Old Colony & N. B. Co. 100
Mase, 203, 97 Am. Dec, 98; Lund v, Tyngaboro,
1t Cush, 563; Makioney v. Mctropolitan K. Co,
104 Mass. 15; Clarke v. Holmes, T Hurlst, & N.
937; Laning v. New York Ceni. B, Co. 49 N,
Y. 521, 10 Am. Rep. 417,

Is a verdict of $3,000 excessive as » com-
pensation for the sufferiog of mind and body,
cauzed by a leg broken so that the bones pro-
truded through the fleshk, which never healed,
but which grew worse, 0 that the bruised
places on his leg sloughed off and made aores;
and by a brokea back sad bruized places
thereon that sloughed off and made sores of
enormous size, finally exposing the back bone
and the cartilages bindiag it together, and that
became 80 offensive [rom the odor arising there-
from that it was well nigh impossible to stay
in the room long enough to dress his wounds,
the dressing of his back being 8o painful that it
seemed to the nurse that the man would be
dead when he turned him back; for such suf-
fering, is $3,000 too much?

“The law presutmes a verdict 10 ba correet.”

Hilliard, New Trials, 18,

And until it is proved to be incorrect, the
verdict will not be set aside.

Hobbe v, Eastern R. Co. 66 Me, 579; Thomp-
on V. Musey, 3 Me. 305, and cases cited;
Brucev, Rawiina, 3 Wils, 61; Hanson v. Eu-
ropean & N. A. I Co. 62 Me. 90,18 Am. Rep.
404; Colrman v, Southicick, 9Johos, 50, 8 Am.
Dec. 233, citing many cases.

In Scord v. St Puul M. & M. R. Co., 18
Fed. Rep. 221, a verdict for $7.000 for broken
collar bone and arm (the fractured bones having
united) was sustained.

For contusion of scalp and chest, verdicts
for 3,000, — {fanston & T. C. R. Co_ v. Doehm,
57 Tex. 15Y; $10.000,—Porter v. Ilnnnibal &
& J R (o. 71 Mo. 68, 36 Am. Rep. 434;
£15,000,—Colliny v, Council Bluffs, 83 Jowa,
824, 7 Am. Rep. 200,

‘Walton, J., delivered the opinion of the
court:

It appcars that the Malne Central Railroad
Company, while epgagzed in transporting
earth for its own use, undertook to deliver
some earth forthe use of Mr. II. N, Jose; and
the evidence temds to show that the crew in
chargre of the vel train requested the men
employed by Mr. Jose to assist in dumping
the earth out of the cars, and that, while so
engaged. & bmen car, unevenly loaded,
tipped aver, and fell upon one of Mr, Jose's
men {Thomas Welch), and inflicted injuries
of which he afterwanis died. For these in-
juries, the administrator of Welck has re-
covered a verdict against the railroad com-
paoy for $3,000 damages. The case is before
the lIaw court on exceptions and motion for
a new trial. We will first examine the ex-
ceptions,

1. It is Insisted in defense that it was the
duty of the servants of the railroad eompany
to dump Jose's earth out of the cars; and that
tbey had no authority to employ Jose's men
to azsist them ; and that Jose's men were tres-
E;msers in attempting to do so: and that,

ing trespassers, the railrond company owed
them no duty, and was under no obligation

LS LRA.
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to protect them against the carelessness of its
servants.

it is undoabtedly true that, if one who has
no ipterest in the work to be performed, a
mere b‘ystander. voluntarily assists the serv-
ants of another, either with or without the
latter's request, he must do 80 at his own
risk; and the jury were so instructed in this
case.  But it is equally well settled that one
who has an Interest in the work to be per-
formed, and for his own conveniecce, or to
facilitate or expedite his own work, assista
the servants of another, at their request or
with their consent, is nos thereby deprived of
his right to be protected against the care-
lesaness of the other’s servants, In the former -
class of cases, the master will not be re-
sponsible; in the Iatter, he will be. This
distinction is sustained by every text-book to
which our attention has been called, and ia
well sustained by adjudged cases,

Thus, in Dery v. Midland B. Co., 1 Hurlst.
& N. 773, where a mere bystander, without
any request from the servants of the railway
company, volunteered to assist them in work-
iug a turonable, and was carelessly injured by
the servants of the company, the court held
that he bad no remedy against the company;
and this case is approvingly cited in Osborne
f{' Kncg & L. Eairoad, Me. 49, 23 Am,

ep. 18.

But in Wrightv. London & N. W. R. Co.,
L. R. 10 Q. B. 298, where the consignee ot
a heifer assisted in moving the car in which
she had been brought, in order to hasten her
delivery, and was carelessly run against and
hurt, the court held that he had a remedy
agzainst the company; that the rule estab-
lished in the Desg Cuse did not spply. To
the same effect is Holmes v, North- Eustern B,
Co., L. R. 4 Exch. 2534, L. R. 6 Exch. 123,

Bo, in this country, in Melntire Street IL
Co_ v, Bolton, 43 Ohio 8t. 2M4. 51 Am. Rep.
803, where a passenger on a gtreet-rallway car
assisted In backing the car onto the track at
a turnout, and was carelessly run agsinst and
hurt, the court held that the railway company
was responsible, because the assistanece ren-
dered tended to expedite the passenger's
journey, and prevented his being regarded as
a mere volunteer. :

So, in Easonv. 8. & E. T. B. Co., 65 Tex,
577, 57 Am. Rep. 606, where, to facilitate the
loading of lumber, it became necessery to
move & car, and the shipper’s servant, at the
request of the conductor of the freight trsin,
undertook to make the coupling, and was in-
jured by the carelessness of the comphny’s
servants, the court held that the railway com-
pany was responsible, that the servant was
uot & mere volunicer, becanse the assistance
which ke undertook to render was to facilitate
bis own work, and thus promote the interests
of hisemployer. Theruleof exemptionand
its limitations are very clearly stated in this

case,

The distinction running through all the
cases is this: that, where a mere volunteer—
that s, one who has no interest in the work
—undertakes {o assist the servants of another,
he does 80 at his own risk. In such a case
the maxim of repondesat superior does not



134

apply. DBut where one has an interest In the
work, either as consignee or the servant of a
consignee or in any other capacity, and, at
the request or with the consent of spother's
servants, undertakes to assist them, he does
not do so at his own risk, and, if injured by
their earclessness, their master is responsible.
I such a case the maxim of reapondeal su-
perior does apply. The hinge on which the
cases turn {8 the presence or absence of self.
interest. In the one cose, the person injured
is a mere Intruder or officious intermeddler;
in the other, he is a person in the regular
pursuit of hia own business, and entitled to
the same protection as any one whose business
relations with the master exposes him to in-
jury from the carelessness of the master’s
servants,

This distinctlon Is sustained by the cases
cited, and by every modern text-book to
which our attention has been called ; and we
are not aware of a single authority which
bolds the contrary. The recent case of
Wischam v. Rickards, 136 Pa. 108, 10 L. R,
A. 97, cited by defendant’'s counsel, is not
opposed to it, It sustains it. In that case
the plaintiff washuri while assisting the de-
fendant’s servants in unloadiog a heavy fly
wheel from s wagon, The court found, asa
matier of fact, that the plaintiflf was a mere
volunteer, having no interest in the work
which he undertook to assist the defendant’s
servants in performing, and, consequently,
that he had no remedy sgainst their master,
The court aays that the plaintif bad no in-
terest in the delivery of the wheel; that the
delivery was not completed, but was going
on when the accident occurred, and the de-
livery was the act of the defendant; that the
participation of the plaintiff was not that of
an owner receiviog his own goods, but was
that of s servant assisting the servants of the
defendant ; and that this circatstance brought

the plaintiff’s case within the rule of non.

liability. “The disticetion,” said the court,
®isrefined, but it seems to be gubstantial, and
we feel constrained to recognize it and en-
force it.* The fact that the plaintif was a
mere volunteer, having no interest in the
work which he undertock to sssist the de-
fendant’s servants in performing, was the
hinge on which the case turned, and defeated
his right to recover. If the plaintiff had
been sent to obtain the wheel, and, at their
request or with thelir consent, had assisted the
defendant’s servants in unloading it, in order
to hasten or facilitate his ows work, and had
been injured by their negligence, bhisright
to recover would wndoubtedly have been sus-
tained. Asalready stated, the binge on which
the cases turn is the presence or absence of
self-interest, or a self-serving purpose. In the
one case, he iz a mere volunteer; iathe other,
ke is a person in the regular pursuit of his
own business, —a distinction very obvious
and substantial,

Mr. Beach, in his work on Contributory
Negligence (sec. 120), says that where one
- mssists the servants of another, at their re-
quest, for the purpose of expediting his own
business or that of his master, xnd he is in-
Jured by the servants’ negligence, the master
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1s liable; that in such s case the relation of
fellow servant doea not exist, and {n case of
h}jury the rule of “respondeatl superier” ap-
blies,

Mr. Thompson, Ino his work on Negligence
(vol, 2, 5) 10435), says that care must be
taken to distinguish the casze of a mere vol-
unteer from that of one assisting the servants
of another, at their request, for the purpose
of expediting his own business or that of Lis
master; for in asuch a case he will not stand
in the relation of fellow servant to them, aud,
if he is injured by their negligence, the
doctrine of *respondeat superior® will apply,
and their master will be responsible,

But {n the present case iy Is urged by the
learned counsel for the railroad company that
the crew in churge of a gravel train have no
authority to make such a request or give such
conscet as will authorize the servants of the
consignee to remove, or assist in the removal
of, earth from the cars,

We do not think that such s want of au-
thority exists. It seems to us that the persons
having the charge of freight are the very
ones to give such conseut or to make such a
request ; and it bas been so held, both in Eng-
land and in this country.

In Wright's Case, L. R. 10 Q. B. 293, it
was 80 held. In that case Jr, Justice Field
said that the agent to deliver freight Is the
proper persog to give consent for the con-
signee to assist in its delivery. That was
the heifer case already referred to.

And fn Lewis v, Western R, Corp., 11 Met.
509, it was so held. In tbat case a truckman
was permitted by one McCoy 1o assist in the
removal of a block of marble from & ear.
The trucEman was allowed to take the car to
the depot of another railrouwd ecompany, and
there, by the use of the latter’s derrick, to
make the attempt to lift the block of marble
from the car, and place it directly on his
truck. Dut theattempt failed. The derrick
gave way, and the block of marble fell, and
was broken. This brought into litigation,
directly and sharply, the autherity of these
two survants—one & servant of the railroad
company, and the other a servant of the con-
signee—tbus to change the place and manner .
of delivering freight. And precisely the
same argument was urged against the au-
thority in that case as i1s urged against the
authority in this case, It was said that Me-
Coy was In no sense a genersl agent of the
railroad company: that his only authority
was to receive and deliver freight; that, his
anthority being thns special and limited, his
consent to change the place and manner of
deliverlng the freight was not binding upon
the company. But the court held otherwise.
The court held that the place and maznner of
delivering freight may always be changed by
the servants of the carrier and the servants
of the consiguee ; that their authority to make
such changes is included ip their authority to
receive and deliver freight; that 1f the con-
signee of a bale of goods steps into a car, and
asks for a delivery there, and it is passed
over to bim, the delivery 18 complete. - The
rale estabiished by the authorities seems to
be this ; that the persons having suthority to
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deliver freizht nnd the persons having au-
thority to receive It mav always agree upon
the place and manner of its delivery.

In the present case, the evidence tended to
show that the railrond company, while en-
gaged In grading a portion of its track in or
near Portland, undertook to leave some earth
at & point oo the line of ita road for Mr.
Jose, Mr. Jose employed a contractor, by
the pame of Shannahan, to take the earth
away. It appeared in evidence that, at the
request of the railroad crew in charge of the

ravel train, Shapnahan’s men had assisted
in dumping the carth left for Mr. Jose out
of the cars; and on the day of the accident,
when Shannahan's men came for more eatth,
the earth had bLeen left in the cars, and the
railroad men had gone on to where they were
delivering earth for the use of the milroad.
Consequently, Shanpahan’s men were obliged
to dump the earth out of the cars themselves,
or wait for an indefinite length of time for the
return of the raiiroad men. It was a cold
day in December, and to wait would be pei-
ther comfortable for themsel ves nor profitable
for their employer; and so, for their ewn
convenience and to facilitate their own work,
Shanpaban's men undertook to dump the
earth out of the cars themselves, The dece.
dent was one of them. ‘The evidence shows
that he was an experienced man at that kind
of work. DBut one of the cars was defec-
tive, and had been improperly toaded, and it
tipped over, and fell upon bim, and inflicted
the injuries of which, at the end of about
seven months, he died.

The presidiag justice instructed the jury
that one who voluntarily assists the servants
of another cannot recover from the master for
an injury caused by the negligence or mis-
conduct of such servants; that one cannot by
his oflicious conduct impose upon the master
a greater duty than tbat which he owes to
his own hired servants; that care must be
taken. however, to distinguish a mere volun-
teer from one who assists the servants of an-
other, at their request, for the purpose of
expediting his own business or that of his
master, for in such a case he will not stand
in the relation of a fellow servant to them,
and, if in%ured by their negligence, their
master will be responsible; that if the plain-
tiff {Thomas Welch) consented to aseist in
dumping the cars, at the request of the rail-
road crew in charge of the train, to expedite
or facilitate the work which he was engaged
in performing for Mr. Jose, he could not be
regarded as such an intermeddler or volunteer
85 to greclude him from & recovery on that
ground, provided the alleged negligence and
injury were made out in other respects; nor
could he be regarded as a fellow servant with
the empleyés of the railroad so as to preclude
him from a recovery on that ground.

These jnstractions were several times re-
peated, and not always in precisely the same
words ; but stich were the substance and effect
of the instructions, .

Counsel for the railroad company profess
to be greatly alarmed at the consequences of
suchk a doctrine. What, they ask, will be
the limit of such a power? Where will the
line be drawn? And they profess to believe
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that, if such a power is conceded to the pes-
sons in charge of a gravel train, then the
engineers of freight and passenger trains may
turn over their engines to inexperienced per-
sons and the property and lives of the whole
communily be put in jeopardy. To thus
enlurge and magnify the consequences of &
ruling may be an ingenious mode of argu-
ment, but we do not thiok it is sound. "It
does pot follow that, because the crew in
charge of a gravel train may ailow the ser-
vants of a consignee to assist in removing
carth from the cars, therefore the engineers
of freight and passenger trains may turn over
their engines to inexperienced hands We
ﬁive no countenance to such a doctrine. Qur
ecision goes no further than to hold that the
persons having the charge of freight may
allow the servants of the consignee to remove
it from the cars, and that the latter, while
80 engaged, have a right to be protected
against the negligence of the former; in other
words, that in such cases the rule of “re-
spondeal superior™ applies. Such a doctrine
seems to be well sustained by suthority, and
we believe it to be sound. .
2, We will now consider the motion. It
is the opinion of the court that the jury were
properly instructed, and that the evidence
was sufficient to justify a vendict for the
plaintiff; but we think that the damages as-
sessed by the jury ($3,000) were clearly ex-
cessive. TWhen one is negligently injured,
and he dies immediately, the largest amount
recoverable is $5,000. The amount may be
less, but never more. If the person injured
survives for a considerable length of time,
this limitation does not apply, or, rather,
did pot when this action was tried. Yhat
the rule may be under the recent statute
{Act 1891, chap. 124) will not now be con-
sidered. But we thick thia statutory limita-
tion, whether applicable to the particular
case under considerstion or not, is entitled
to consideration in determining whether or
not & verdict is excessive. The damages re-
coverable for negligently causing the death
of a person must in every case depend largely
upon what would probably have been the
earnings of the deceased if he had not been
killed. Otherelements enter into the caleula-
tion, butthe earning capacity of the deccased
is always an important fuctor. The death
of one capable of earning a Jarge income is
necessarily a greater loss to his estate than
the death of one capable of earning cnly a
small income. The earning capacity of the
deceased in this case must have been small.
Ile was not a skilled workman, His only
vmployment had been working in sewers and
shoveling gravel. This appears from his
own deposition, taken before hia death. And
notwithstanding he was an unmarried man,
and had no one dependent wpon him for sup-
port, and twenty-three years of age, be had
not saved a dollar of his earnings. We feel
justified, therefore, ip assuming that hias
carning capacity was small. Possibly, if he
bad lived, he might, later in life, bave de-
veloped a capacity for more lucrative em-
ployments. Prcbably wot. And, in estimat-
ing the loss to his estate caused by his death
w: must be governed by proiapilities, mot
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possibilities, Probably if the deccased had
net been injured, and f]‘ﬂd lived to the com-
mon age of men, be would have left but
little, if anything, to hissurvivieg relatives.
It seems to us that in such a case the damagea
recoverable for the benefit of surviviag rel-
atives ought to be comparatively moderate;
that if, under our law, no more than $3,000
is recoverable for the negligent killing of =
skilled workman, capabie of earning a large
income, when his death is immediate, a

werdict of $3, 000 for the death of an upskilled | J\
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workman, capable of earning only a amall {n-
come, must be regarded as clearly excessive,
though, as in this case, he survives his in-
juries some #ix or seven months. Intluenced
by these considerations, we think a sew trinl
musl be granted, unless the gdministrator remits
allover $5.000. If such a remittitur is entered
upon the clerk’s docket, the entry will be,
motion and exceptions overruled.

Peters, Ch J., Libbey sud Haskell,
7., disscat.

OREGON BUPREME COURT.

John E. WALLACE, Adwr., etc., of
Mary Budaila, Deceased, Reapt,,
L2

CITY & SUBURBAN R. CO., Appt.

1. On a motion for a nonsuit every intend-
ment and every fair and legitimate inference

which can arise from the evidence must be nade
in favor of the plaiotiff, and the court must ma.
sume those facts &s true which the jury could
properly find yoder the evidence.

2. Thelaw demands greater vigilance
and care in running an electric street-
earover a public street crossing which s much
frequented by children going W and returning
from school at atime when they may reasonably

Kore —Inty tmposed on street railroad eomparniies
to aruid injuring children nn the tracie.

L Care required of employés.
a. Lookout,
b, Speed.

YI. Negligence defined.
a. Lookout.
b. Speed.

L Neglipenee a question for fury,

a. Lookout,

b, Speed.
L Carerequired of employéa.
&, Lookoul,

A general rule to regard to the duty of s street
railroad company in the operation of ita road s,
that it s required to exercice ordinary and reason-
able care a3 tolovkoutabead, speed of cars, and ap-
plance for controlling same, 60 &8 10 prevent in-
Juring ebiidren on the track or attempting to croes
the same. {(Ageseven years) Stanley v. Union De-
pot B Co. 11k Mo, 605 (age two years) Roller v,
Suatter Street B. Co, 68 Cal, 23 (age five years) Bal-
timore &k €. & Co. v_Ftate, 3} MA4. 47.

There are some cases in considering the question
©f care imposed, which require greater vigilance
on the part of the driver t0 anticipate injurice
small childrenlikely tobe on the track, Afirming
the doctrine announced In WALLACR v, (1TY &
SrsurBAN R. Ca. tAge four years) Collios v. S8outh
Boston R. Co. 142 Masa_ 301, 56 Am. Rep. 875 rtender
#ge) Schierhold v. North Beach & M. R Co. 49 Cal.
447; cage eighr yeara) Mitchell v. Tacoma B, & Motor
Co. (Wash.) June 11, 1504,

80 the degree of care required of street-car
drivers by law is enhanced by u ¢ity ordinance re-
quiring & driver aod conductor of & sireet-car to
keep & vigilant watch vcpecially for childrea
{Azescven years) Fath v. Tower Grove & L, RB. Co,
13 L. B A. T4 165 Mo. 530,

An tnstruction that the highest degree of care is
required to prevent injury toa helpless child on
the track, by a car moving slowly up hill, 8 error
without prejadice, where the driver did untace
the child until after accident, although by-standers
sbouted to him, (Helpless) Giraldo v, Cobey
Islaol & B.R. Co. 2 N. Y. 8. L 915,

AsS to the degree of watchfuiness required on the
part of the driver some cases require that the
driver should be vigilant, Alitchell v, Tacoma H.
25 L RA

See also 28 L. R.A.486; 29 L.R. A,

B.A.127; 45 L.R.A.169; 46 L. R. A. 437,

& Motor Co. and Fath v, Tower G. & L. R, Co,
supra; (age four years) Muogam v. Brookiyn B,
Co. 33N, Y, 435, 96 Am. Dec. &6,

Others that be should be watchful, Humbird v,
Cnion Street B. Co. 110 Mo. 76,

That be should be alert. (Age seven years)
Bicck v. Harlem Bridge, M. & F. B . Co. B3N, Y. &
R. 405,

That he should exercisa congtant watchioiness,
(Age two year®) Baltimore City Pass R, Co. v. Me.
Dotpell, 43 Md. 534; iage six years} Schnur v. Clti-
zens Traction Co. 153 Fa 9. :

That be should exercise a reasonaktle outlook,
(Agetwo years) Crezewzka v, Benton-Bellefontaine
H. Co. (Mo.) March 24, 18%¢; (age three years) Winter
¥, Kansas City Cable B. Co. § L. 1. A, 536, 99 Mo. 508,

But in Falotio v. Broadway & 8. A. R. Co. 9 Daly,
243, it was held that ft was error to charge that a
sireet-car driver i8 hound to exercise the greatest
care jo the management of the car, and that he
must be vigilant in observing the track and in a
position tospeedily apply the brake, and that no
more care was required than of drivers of other
vehicles.

As to ~ Lookout™ see also other subteads.

1o Sheets v. Connolly Btreet K. Co., 54 N. J. L. 518,
it was held that in an acticn for fnjuryto a child
ten yesrs old from a street-car, the Jury have no
right to cousider the duty of a driver to collect
fares a8 bearing oo the question of negligence
when there were n0 passengers from whom to eol-
lect fares.

In Etherington v. Proépect Park 2 C. L R. Co., 88
N. Y. 641, it was held that the failure tospecifically
except to the nee of the word “extrgordinary™
vigilance that ougbt to be used by cardrivers, wili
be & waiver of error. - :

Where & child suddecly vuns In front ofacar 2t
is generally held that the driver i8 required to use
ordinary care to prevent injury. Mt Adams & B,
F. R, Co. v.Cavagna, 6 Obio €. Ct Rep. 806; (age
seventeen tmonths) Chicago West. Div. R, Co. v.
Ryan, 131 11l 474 (ave six years) Welsh v. Jackson
Couanty Horse R. Co.Fl Me. 468,

ITn guch a ¢ase io Colline v, Eouth Boston R. Co
142 Mass, 301, 56 A, Rep. 675 and In Humbird v.
Tuion Street K. Co., 110 Mo, 78 age eight years), 16
was held that he should handle his car in anticipa-
tion of accident liableto¢hildren. Butsee further,
Paducah Street B Co, v, Adking, infra,

287; 32 L.R.A.340; 33 L. R.A.122; 44 L,
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be expected to be vring the orossing than is de- ! In death and alleged to have been caused by

manded at other places.

8. It is for the jury to Judze whether
the failure of a school child to look or
Naten before attempting to cross a street.car
track shows & want of that degree of care which
oould ressonably hiuve beon expected of such a
child.

4. The presumption that & person seen
on & street-car track will leave it beforea
street-oar reaches him cannot be Indulged in,
when a ¢hild of tender years liseen oa the track.

July 50, 1504) f

APPEAL by defendant from a judgment of
the Circuit Court for Multnomsh County
in faver of plaintiff fo an action brought to re-
cover damages for personal injuries resulting

nerligence for which defendant was respons
sible, Afffrmed. -
The facts are gtated in the opinion.

Mr. R. Mallory for appellant.

Messrs. MeGinn, Sears & Simon, for
respondent:

Booth oo Street Rafilways, section 310, says:
““As we have seen, a greater degree of wigi-
lance and caution must be observed in control-
ling the movements of the car to preveot in-
juries to children and persouvs who are koown,
or appear, to be icfirm than is required for the
protection of adults not laboring under such
disabilities,

An infant, to avoid the imputation of negli-
geoce, I8 boued only to exercise that degree of
care which can reasongbiy be expected of one
of its age. .

b, Speed.

As to the speed required, some cases hold that
the team or car should always be under control
Bchierhold v, North Beach & M. R. Co. 40 Cal. 417;
Humbird v. Guolon Street R, Co. rupra; age five
years) Pendril v.Becond Ave.R. Cou2 Jonea & B,
451,

See furtber, as to speed, other subheads,

I Negligence defined,

& Lockoul.

The fatlure oo the part of the driver or motor-
man of & street-car to exercise & reasonzble do-
gree of care in keeping a vigilant outlook on the
track ahead, whereby he might bave discovered
an infape on the track, or atrtempting to cross the
track, and avoided injuring him, will be beld to be
negligence. (Age sixteen months) Chicago West,
Div. R.Co. v. Rran, 81 [IL. App. 0%1; (sge nine years)
Thurber v. Harlem Bridge, M. X F. R. Co. 60N. Y.
28: (age #ix years) Strutzel v. 5t Paul City R. Co.
47 Micn. 547 (age thiee years, €ight months) Bab-
reoburgh v. Brook!ya City, H. P. &£ P, P, R, Co, 58
N. Y. 652 age two years) Citizens Pass, R, Co. v,
Coetigan (Pa.} b Cent. Rep., 525 (age eleven years)
Lyuch v. Metropolitan Street R. Co. 112 Mo, £20.

And same was held where driver or motorman
was careless and looking in another direction. (Age
two years) Com., v, Metropolitan R. Co. 107 Masa.
£35: (age six years) Magon v. Atlantiec Ave. R. Co. 4
Misc, 201, affirmed, 140 N.¥Y.087; (age eight vears)
Dowd v. Brooklyn Heights R. Co. 9 Misc, 279; Stone
v. Dry Dock, B B. & B.B. Co.113 N. X, 104, revers-
ing 48 Hun, 184,

The same was held where an ordinance required
a vigilant lJookout, (Age six years) Senn v, South-
ern K, Co, 3108 Mo. 143 (age eleven years) Haye v.
Gatnesville 8treet R, Co. 70 Tex. 602,

But some cases hold that there is no negligence
on the part of the employés of a street railroad
company where there ja a reasopable outlock
nhead, and an ordipary rate of speed, and a child
appesrs suddenly iz front of the ¢ar orruns on
the track, ‘This question bag been determined fn
pasging vpon instructions, or motions for a won-
suit, or motions for s new trial where the evidence
did not justity the verdict. (Aze five yeurd) P~
ducah Street B, Co. v. Adkins, 14 Ey. T. Rep. 425;
(age three and a half years) Bchienk v, Central
Pasa, R, Oo. 15 Ky. L. Eep. 409; uge three years)
Gallaber v. Crescent City R. Co. 537 La. Ann. 285

Ave, R. Co. 24 Jones & 8. B19; (age twoand = half
vears) Citizens Street R. Co, of Ft. Waype v. Carey,
58 Ipd. 36, (age tive years) Trumbo v, City Street-
Car Co. 23 Va, 750; age five and a half yeare) Chilton
¥. Central Traction Co. 152 Pa. 475; iage two ycars)
Bulger v. The Albany Railway, 43 N. ¥. 459,

And in Baker v, Bighth Ave, B. Co. & Hun, 33, %
was held that the fact that a driver of & horse-car
turns his head away from the horees or the front
of the car, io the middle of a block where there is
0o crosawalk, and s child coming from behind &
passing car la strack by the horses, Ia not of itself
negligence. Eee also Moore v, Metropolitan B. Co,
infra; Mt. Adams & E P. 1 Co. v. Cavagoa, supra.

Themere fact of injury w a child does not creats
a presumption of negligence. (Age eight yearw
Equire v.Central Park. N. £ E RLR. Co. 4 Junes &k 8,
436; {age three years) Mascheck v. S5t Louis R. Co.
8 Mo. App. 600; (age four years) Jaquinto v. Broad-
way & 5. A, B Co. 2 Misc. I174; and jo Philadelphia
City Pass. R, Co, v. Heuorice, 92 Pa, 431, 37 Am. Rep.
€0, it was stated that asa matter of law it s not
negligence for a driver not to 6top the car if he
saw g child sirteen months old 1o such close prox-
imity that it might reach the track before the car
paseed; the question s one for the jury, and peg-
ligence cannot be inferred from the number of
hours work per day required of car employéa,

Ard In Boland v. Missouri B. Co., 53 Mo. 434, 1t
was held that there is oo negligence ou the part of
& street-cur driver where a two-year-old child was
killed where the driver’s stteotion was directed o
another direction anticipating danger, driving
slowly and cautiously, with his knee on the dash-
hoard and hand on the brake, and having no res-
son to expect the proximity of the child, and stop-
ping as scon 88 poesible when ks danger was dis-
covered.

And in Hearn v. £, Charles Sireet R Co.. 3 La.
Ann, 160, it wus held that a driver of a street-car
iz not negligent where he stope the car and in pur-
suance of & city ordinance drives away boys ate
tempting to hang on the car, end returning to his
post starts the car, and runs over a child twenty-
two months old which had walked under the
mule's neck znd agaiost the foreleg and which
eould not be discovered by ordiaary diligence, .

In Texan in 1384 by statate, a gtreet railroad com-
pany was only liable for gross negligence fo caus-
ing injury to a child by the cars, (Age fourteen
months) San Antoolo Street B. Co. v. Cailloutte,
79 Tex. 841; Dallas City BE. Co. v. Beeman, 74 Tex.

{age nine years) Dunn v. Cams Ave. X F. G, R. Co, | 291

21 Mo. App. 1588; (age ten yeard) Kennedy v. St
Louis 13 Co. 43 Mo. App. 1; (age twelve years)
Mapahan v, Steioway & H.P. R Co. 5 N.Y.8 R.
813; (age ten yesrs} Ferton v. Becond Ave. K. Co.
3% N. Y. 65 reversing 58 Hun, 9% Corda v. Third

BLRA

In Mack v. Lombard & B, ftrect F. B. W. Co.,
13 Wash. L. Rep. 57, ¥ was held that the strik-
ing of a boy by & driver of a Flreei-car cansiog
bim to jump In front of & passing car, was not
the proximate canse of the injury, and the ques-
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Byrnev. New Tork Cent. & H. R, B. Co. 83

Ins boy of ten years of age the question as
to contributory pegligence by crossing the
track was a question to be submitied to the

ury.
] garryv. New York Cent. ¢ IL R, R. (0. 92
N. Y. 200; McHovern v. New York Cent. & I,
RB. R (o. 67T N. Y. 418, -
In Stonew. Dry Dock, E. B. & B. R. Co., 115
XK. Y. 104, it was held that a nonsait was im-
properly granted; that the question of contrib-
ntory negligence should have been submitted
to the jury.
See slso Washington & G. R. Co. v, Glad
mon, 82 U. 8, 15 Wall. 405, 21 L. ed. 114;
Matiey v, Wkittier Muach. Co. 140 Mass.

337,
In Strufzel v. 8. Paul City B. Co., 47 Minn, |41

WaLracg v. Crry & Susureax R. Co.

683

543, the court says: “The duty of watchful.
nes, rests upon the driver of a streel-car ap-
proaching a street crossing where he has reason
to suppose that youog chiliren may be en-

ged in coasting or sliding down a neighbor-
ing hill, and across the car track, although
such conduct on the part of the children is un-
lawful.”

When the situation at the crossing, and the
manner of rupning the train, the number and
duties of the emplorés in charge, tbe rate of
speed, the extect of travel upon the street, and
the opportunity for observation, were shown,
it was peculiarly for the jury to determine
whetber the rate of speed was reasonable, and
the defendavt’s management of the train other-
wise reasonably prudent.
golinger v. 5t Paul & D, I, Co. 88 Mion,

tion of proximate cause is for the court as to un-
disputed facts,
As to other cases of lookout, see other subheads,

b. Speed. .

Kegligenes on the part of the driver or motor-
man i3 shown by wodue rate of speed and the fafl-
are to keep the ¢ar well under gontrol, or that the
brakes were not in good order, eapecially at cross-
ing3 or where & car on an adjoining track fs dis-
charging passengers. Quincy Horse K. & C. Co. v.
Gnuse, 33 IlL App. 212 reversed on another point
137 11l 264; Hedin v. City & SBuburban R. Co. (Or))
July 30, 1504; (age eight years) Silverstein v. Hous-
ton, W, Sireet & P. F.B. Co. 2 N. Y. 8. R. 457; (age
two years) Farris v. Cass Ave. & F. (. R. Co. 8 Mo.
App. 538, 5 Mo, &%5; (age five years) Barksdull v.
New Orleans & C. E. Co. 2 La. Ann. 180; Reed v,
Minoeapolis Street B. Co. 3 Minn. B57; (age six
years) Chicago City B, Co, v. Robinson, 27 J1l. App.
25, affirmed, 4 L, B. A, 128, 127 I1l, 9; Waraer v, Bail-
voad Co. 6 Phila, 537,

As to gpeed, see also other subheads,

N 1. Negligence a question for the fury.
o Lookout.

The guestion of negligence f8 one for the Jary If
the employés In charge of a street-car {ail to use
ordinary care to see & small child near the track
abead, or, seelng him, fafl to exercise due cgre {0
oontrel the car and s0p in time to preveat injury-
{Age three years; Ehenners v. West Sids Bireec H,
Co. '3 Wis. 582, (age five vears! Mason v. Mione-
apolis Street B. Co. 54 Minn. 216; (between nine and
ten years) Mallard v. Ninth Ave. R.Co. 2T N. Y. B,
E_#1: age five years) Huerzeler v, Central Cross
Town R, Co. 138 N.Y, 490; ¢age four years) Dahl v,
Milwaukee City BR. Co. 62 Wis. 652,

And in Galveston City R, Co. v. Hewitt, &7 Tex.
473, %0 Am. Bep. 22, it was held that the question of
nexligence I3 one for a fury if a street-car driver
used all the diligence possible toavoid injury after
# child vizeteen months old was seen, or ought to
have been seen, fo front of the cax. The driver of
& street-car should exercise the bighest degree of
care, and i not to sseume that a ehild of this age
will tee the danger and avoid it.

And 80 the guestion of proper outlook becomes
wery material, aod where it 18 shown that this was
not kept and a child was thereby injured, the ques-
tion of meghgence is one for a jury. {(Age four
years) Exrie City Pass. R, Co. v.Schoster, 113 Pa. 412,
B Aw. Bep, 47]; iage two years eight months)
O°Flaherty v. Trnica R. Co, 45 Mo. 70, 100 Am. Dec.
Bi3; (age seven vears) Oldfield v. New York X H R
Co. 14 N. Y. 8l(5 see 3 B D, 8mith, 103; {age three
years two months) Thl v. Forty-Second Street &
G. Street Ferry R Co. 47 N. Y. 317, 7T Am. Rep. 450;
S LR A

{age three and one half years) Government Street
R. Co. v. Hanlor, 53 Ala. 7(: (age seven years) Moors
v. Metropolitan R. Co. 2 Mackey, 437.

So, if the employé in charge s careless, inatten-
tive, or looking in wrong direction. (Age tbree
years) Anderson ¥, Minneapolis Btreet H. Co, 43
Minn. 43 Weissner v. £t. Prul City R. Co. 47 Minn.
468; inge five years) Fellon v. Central Park, N.& E.
R. R, Co. 84 N. Y.13; (age three and on¢ half years)
Ebrman ¥, Rrooklyn City R, Co. 38 N, Y. R H_ ¢
(age four years) Citizena® Pass. R, Co. v. Foxley,
107 Pa. 537; {age two years) Well v. Dry Dock. E. 3.
& B. B Co. 119 N, Y. 147; (age two and one half
years) Hyland v. Yookers R. Co. 22 N, Y. 8. . 100;
{age six years) Kecnan v. Brooklyn City R. Co. 8
Mise, &01; (rge four years) Levy v. Dry Dock, E B. &
B. R, Co. 33 N. Y. 8 R. 7¢%; (age four yeurs) Roeens
kranz v, Lindell I Co. 108 Mo, 8.

Aad in Johuson v. Reading City Pass. Hallway,
160 Pa, 847, it was held that ft # & question Tor the
Jury whetber or not & driver could bave seen a
child twenty months cid on the track in time to
avoid infuring. In the discharge of his duty to
drive with care and 1ok out. he may foran instant
turn his head to the sidewalk to Jook for pessen-

EeTB.

And fn McMahon v, Northern Cent, R, Co., 30 Md.
£78, it was held thas the question of negligence is
one for the jury If a freigbt tratn io a city, nearly
a square long, standing Tor fonr boura, is moved by
bkoraes without signa, or warning or brakeman in
bis place, and a boy about six years old i8 injured
in crossiogr.

Ans to other cases of Tookout, see other subheads,

. b, Speed.

The question of negligence in nlso one for the
Jury where the injury to a child results from un-
due speed of the sireet-car, or failure of brakes to
be in proper order. ('Flzherty v. Unlon K. Co. 45
Mo. 70, 100 Am. Dec. 84: 0ld@eld v.New York & H,
R.Co. 14 N.Y. 3i% sce E. D. Smith, 103; Govern.
ment Street B. Co. v. Hanlon, 53 Ala. 7% Fajlon v,
Central Park, N. &£ E BE. R. Co. 84 N, Y. 13; Ebrman
v. Brookiyn City K. Co. 88 N. Y. &, R, 290; Citizens*
Pass. BR. Co. v. Foxley, 107 Pa. 537; Weil v. Dry
Dock, B B. & B. B Co. 119 N, Y. 147; (age gix years)
Jetter v. New York & Harlem R Co. 2 Keyes, 154,

AR to other cases of speed, see other subheads,

The cases of injuries received in Jumping or or
off strect.cars, and cases where children on the
track were injured bat the cecision turned solely
on contributory or Imputed negligence are wot in-
cluded in this nnte.

Inasmuch as the degree of care required depends

largely on the age or belplessness of the child, the
age has been given as the cased were cited. L T,

[
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Bean, (A. J., delivered the opinion of the
court:

‘This fw an action to recover dsmaces forthe
denth of plaintifl’s intcstate, coused by the al-
lezed neplizence of the defendant corporation
in the mansgement and operation of ope of its
electric streci-cars on Savier street, in the city
of Portland. The negligence charged in the
complaint s that a car, while being run and
operated recklessly, neglizently, and earelessly,
acd without the exercise of any care acd at-
tention, and st an excessive and dangerous
rate of speed, van over and killed the plaintiff's
intestate, a child about six years of age, while
she waslawfully crossing ihe track at a public
street ¢rossing.

At the close of plaintiff’s testimony the de-
fendant submitted a motion for & nonsuit,
which being overruled, the trial resnlied in a
verdict apd judzment In favor of plaintiff,
from which defendaot appeals, sud pow in-
sists that the court erred iz overruling its mo-
tion for 3 nonsuit, The refusal to nonsuil was
propet, ubless the evidence for the plaiotiff
tsken in its most favorable light, would
not authorize the jury to flod a verdict in his
favor. On a motion for a mnonsuit, every in-
tendment sud every fair and lesitimate infer-
ence which can arise from the evidence must
be made in favor of the plaintiff, and the court
must assume those facts as troe which a jury
could properly find under the evidence. *‘Be-
fore a courtis authorized to grant a noosuit
for insufficiency of evidence,” says Lord, CA.
J., **it must appear that, admitting the testimo-
oy of plaintiff to be true, and givisg him the
benefit of everyinference that isfaidy deduci-
ble from it, the plaintiff has still failed to sup-
port bis action. Io fact, it is enoagh if the
evidence offered tends to show facts suffcient
to sustaiv the action, though remotely,” Jer-
bert v, Dufur, 23 Or. 462, ‘The only question
we have to determine, then, i3 whether there
was any evidence offered by plainliff, from
which the jury could lawfully find that the
death of plaintifl's intestate wna crused by the
peglizence of the defendant in operating its
cars at an excessive and dangerous rate of

speed,

The main facts may be briefly stated as fol-
lows: The defendanl’s cars run east and west
on Savier street, and st or near the intersec-
tion of that street with Nineteenth street there
is a parish school, which at the time of the ac-
cident was aftended by the decessed and a
pvumber of other children.who were accus
tomed, as was knowa to the persons in charge
of the car, touse the crossing at which plain-
1iff’s intestate was killed, in going to and from
school. A few mowents after the school bad

adjourned for lanch, and while the children|

were on the street,—some evgaged in playing
near the track,and others on there way home,—
the defendant’s car came down Savierstreet,
running, ag the evidence for plaintiff tended to
show, at the rate of ten miles ap Lour, and,
without slowing down, attempted to pass the
crossing: and io doing so the plaintiff’s intes-
tate was knocked down by the car, and killed.
The particular incidents attendiog the aceident
are not fully disclosed, the only evewitnesses
being two boys. aged nine and thirleen years,
respectively, The elder boy first stated that
L L R A ot
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JuLry,

he wes playing marbles in the street, about ten
feet from the Lrack, and saw the car strike the
decessed, and two wheels pass over Ler body,
and afterwards testified that ehe was standing
on the crossing, about three feet from the
track, while {be car was coming down from
Twentieth sireet, and be did not see the car
strike her, but saw her fall oo the track. The
ather boy, who is brother of the deceased, says
that he and his sister were on tleir way home
from schoo!, and that be had hoid of her hand,
and while they were crossing the track Lis
sister was struck by the car, and that neither
of them saw it, nor did they locktosee if a
car was coming, and knew pothing of ita ap-
gro;ch until it struck the girl, when be jumped
acK.

The contention for the defendant is that this
evidence does Dot in suy way tend toshow
that the excessive or dangerous speed of the
car was the prozimate cause of the injury, or
that it would not have occurred if the ear had
been running at a rate of speed perfectly safe
andlegsl. If we assume, as does theargument
for the defendant, that the child, without the
fault or vegiigence of the defendant, suddenly
and unexpeciedly appeared on the track im-
mediately in front of the car, we might con-
clude that her death was an unavoidable acci-
dent, and tbat the rate of speed would be
immaterial, for upon such an appearaoce on
the track no precaution could have prevented
theaccident, But because these facts are ot
fixed and certain the case had {o goto the jury,
and the rate of speed propetly became an ele-
ment in the case. The evidence does not show
how far in advance of the car the child at-
tempted to cross the track, but it does tend to
show that she was on or withia three feet of
the truck, within plain view of the personsia
charge of the car, while it was moving from
Twentieth street down to the place of the ac-
cident, and, potwithstanding such fact, po at-
tempt was made toavoid a collision. It is a
well-settled principle that a wrongdoer is re-
sponsible for such consegquences 8s might rea-
sonably have been anticipated &s likely to cecur
a8 the natural and probable result of his mis-
conduct, and it is crdinarily the provicce of
the jury to asceriain whether the injurrina
particular case was such natural and proximate
result of the wrong complaiaed of. Larteig
v. N. P. fumber Co. 19 Or. 522; Ransier v.
Minneapsltis & 5t. L. B Co. 32 Mion. 331
Now, in this case, the accident occurred at a
public street crossing, much frequented by
children going to and returning from school,
st & 1ime when the children might reasopably
be expecled to be using the crossing, and
therefore the law demanded the greater vigil-
ance and care on the part of those in charee of
the car. They saw, or could, by the exercise
of reasonnble care, have seen, the children on
or near the track a sufficient length of time be-
fore reaching the cres<ing to have dowed down
and had the car wnder coutrol, but, in place
of doing =0, were running at a danrerous rate
of speed, as we must assume, Inview of the
rule that what is ordinary care and what neg-
lizence are inquiries to be answered, in most
cases, by the jury, we think it cannct be de-
clared, as a matter of law, that it is not vegli-
geuce in those in charge of an electzic street-car,
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who see, or can, by the exercise of ordinary

Neavs v, BECRER
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Stone v. Dock, EEB. & B. R (. 115 N.

care, see, s company of small children on or (Y. 104; Byrne v. New Fork Cent. & H. Il R,

near the track at a public street crossing, and
who they have reason to suppose are crossing
the sireet, to attempt to pass them at the rate
of eight or ten miles an hour. It wasthere-
fore clearly the province of the jury to ascer-
. tain the position of thechild while the car was
coming down the street, and whether a slower
rate of speed would not have epabled the per-
somns in charge of the car to have nbserved the
child on the track in time to avert the accident.
There was, then, sufficient evidence for the
considteration of the jurg, tending to show that
the excessive speed of the car was negligence,
and the proximate canse of the injury, unless
the deceased was guilty of such coatributory
neglirence as would prevent s recovery by
her administrator, As a general rule, it is un-
doubtedly the duty of a pedestrian to lock and
listen before attempting to cross a street-car
* track, and a failure to do so will bar a recov-
ery; but thisruleis not to be applied inflexibly
in all cases, without regard to age or circum-
stances, If we assumethat it can be asserted,
#8 4 propozition of law, that a child of the aze
of the deceased is suijurra, 50 as to be charge-
able with negligence, the law isnot 0 un-
reasonsble or unjust =ss to require of it the
same degree of reason and consideration in
svoiding the consequences of the veglizgenceof
others that is required of persons of full aze
and capacity; and & should beleft to the jury
to d2termine whether the child, in attempling
1o pass in front of the car, acted with that de-
gree of care and prudence which might resson-
ably be expected, under the circumstaoces, of
a child of ber ageand capacity. Bhewaslaw-
fully in the street, and was as much entitled to
use the crossing as the defendant corporation.
Io attempting to do s0, she was run over and
Eilled by the car of defendact, running at an
excessive and dangerous rate of speed, The
negligence of the defendant must therefore be
assumed, and it was for the jury to judge
whether the child’s conduct, in sttemptiog to
cross the track in froot of the approaching ear
without looking or listening, was characterized
by any want of that degree of care which
could reasonably have been expected of = child
of her sge. Uwasida v. Oregon B, & Nar. (o,
14 Or. 551, Washington & . R. Co. v. Glad-
mon, 82 U. 8. 15 Wall. 401, 21 L. ed, 114;

Co. 83 N.Y, 820; Mattey v, Whittier Mach.Co,
140 Mass, 237; Padladelphia & B B, Co. w.
Long, 75 Pa. 257; Pennsylraniag R, Co.v, Kelly,
31 Pa, 372; Barry v. New York Cent. & H. IL.
R, Co.92 N, Y, 289, 44 Am, Rep. 377.

Viewing, then, the case from the standpoiot
of plaintiil's testimony alone the motion for a
nonsuit was properly overruled. Nor dowe
find ary error in the instructions complained
of. The statement that the case should re-
ceive the same copsideration as il the child
were living, and had brought anaction herself
for injurles, is in the openisg paragraph of the
charge, and, in view of what follows, could
pot have been intended or understood by the
jury a3 ssserting thst the same rule for the
measure of damages should be applied asif the
child bad lived. and brought an action for her
owninjuries. By paragraph 6 the court simply
nsserts the doctrine that,although the child may
have been guilty of nezligence in going on the
track, yet, if the setvants of defendant in
charge of the car saw the dangerous position
in which she bad placed herself, it was their
duty to bave exercised all the diligence then
possible to avoid injuring her. The terms
“more thaa ordipary dilizence,” and *‘extraor-
dinary dilizence,” as used by the court, wers
intended to deflne what would constitute or-
dinary care noder the exigencies of the situa-
tiop. The term “ordinary care” is a relative
term, always depeodent on circumstances,
What would be ordinary care in one case
would be the grossest meglect fo another,
Thus, if an sdalt should be scen on a street-car
track, it might be assumed that he would leave
the track before the car reached kim, but no
such presumption can be induized in as to the
conduct of an infant of tender years; and
hence, when the court said that, if the
servaots of defendant saw this ckild on the
track, they were required to use more thas or-
dioary dilizence to prevent injury, it was only
in effect saying that the aze of the child re-
quired the highestdegree of care oo the part
of the servents of the defendant,and nothing
short of that would be ordinary care, ueder
the circumstances.

We tbink, therefore. the fudyment must be
affirmed, and it is so ordered.,

NEW YORK COURT OF APPEAILS.

Henry J. XEGUS, Respl.,
€,
Louis W. BECEER ef al., Appta.
{3 N. Y. 300

« Carrying up & party wall for a
three-story building, as contemplated by
the contract under which it was built, aithough
the other party has erected a building only two
storfes high, does not make the owner of the new

building an {csurer agalnst injurfes which may
result to bis neightor's property, or render him
liable for a falling of the wall without any neg.
ligence 0n hia part.

2. The work of raising a party wall is
neither dangerous nor extraordinary
in itzelf go as to make the person for whom it is
dooe liable for negligence of an independent
¢ontractor in doing the worle.

October 9, 180L)

KOTE.—As to the right of ope co-owner to carry
up & party wall, ses nofe to Harber v. Evana (Ma.)
0L . B A 41,

Ag to the exoeptions to the rule thet an employer
2L R A, :

is not liable fur the acts of an independent cone
tractor, see note to Hawver v, Whalen (Ohio) 14 L.,
R. A. 828, ' :

See also 33 L. R, A. 294, 564; 36 L.R.A.332; 37 L.R. A. 148; 40 L. R. A. 345;

44 1. R.A 432,
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PPEAL by defendants from s judgment of
the General Term of the SBupreme Court,
Fifth Department, affirmiega judgment of the
Cattaraugus County Circuit in favor of plain.
tilf, in an action broueht to recover damages
for {njurics caused by the fall of a party wall
to which defendlants were atlcmpting to make
an addition.

flatement by Geay, .o

This action was brought by the plaintiff to
recover damages of the defeodants for the fn-
Lury cccasioved to him by the falling of a

rirk wall, which was beiog erected, or car-
ried up, upoa a party wall between their pre.
mises. The piaictiff and one Krieger, beiog
owners of adjoining lots of land, made a con-
trect by which the former agreed to erect upon
theirboundary line a brick party wall with
#tone foundation, **of suitable size and dimen-
siona to support a three story brick building.”
When completed, Kriezer was to pay to plaio-
tiff one half of the cost of the wall, and there-
after the said will was to be owned jointly by
the parties as & party wall, The plaiotill
erected a twostory building, and built the
party wall of correspending height.  Krieger
made payment &s required by the contract
Afterwards, Krieger conveyed his lot and his
futervst in the wall to these defendants, who
made & written coutract witlh one Robinson to
erect a brick buildiog upon their lot of three
stories in height. Under this contract, Robin-
sou wes (0 make use of the party wall, and, to
mect the requirements of the new buildiog,
was to lengthen it 50 as to cover a portion of
the resr end of the boundary line which plain-
tiff had failed to build upon, snd was also to
CaITy it up to a further height, for the accom.
modation of the third story, Duringthe pro-
cess ol iis corpstruction, that part of the wall
which was being earried up fell over upon the
roof of plaintdils buildiog, causing the dam-
age complained of. The complaint alleged
that the defendants, in exteoding the party
wall {a the rear, and in carrying it up another
story, acted "*without the knowledge or con-
sent of the plainti.™ It charged no negligence
to defendants or to the contractor, aod the lat.
ter was cot made s party to the action. The
demaond was for & judgment in the amount of
the damage sustained by reasen of the falling
of tte wall. TUpon the trial there was no dis-
pute about the facts, The defendants were not
connected with the work of building, other
then through the contract with Robinson, and
there was o evidence that the falling of the
wall was due to negligence in construction, or
that it wes not & wall suitably built, and in all
rezpects proper for the purpose.  The trial
judge denied defendants’ motion for a dismis
sl of the complaint, and granted the plaintiff’s
motion for the direction of a verdict for the
awouzt of the damages proved. To these rul-
fnzs defendants excepted, and subsequently
appealed to the general term, where the juceig-
mcent recovered by the plaintiff was atfirmed.
The defendants then appealed to this court, and
the coiy questinn argued in their behalf relates
to the correctness of the rulings referred to.

Alesers. Henderson & Wentworth, for
appellants;

LLRA

New Yorx CoURT or AFPEAILA.

OCce.,

If there was any neglizence which resulted
fa the falling of the wall o0 built by the con-
tractor In carrying up the party wall, it was
the neglirence of the coutractor Kobinson ouly,
aod not the neglizence of the defendants,

Engel v, Eureka Clud, 137 N. Y, 100; Moak’s
CUoderhill, Torts, p. 3%, Kiagy v, New York
Cent. & I R R (o. 68 N, Y. 181, 24 Am,
Rep, 37; Hexvmer wv. Weid, 101 N. Y. 377, 58
Am, Rep, 703, Blake v. Ferris, S N. Y. 48, 53
Am, Dec. 304,

The wall was quite 28 much the defendant’s
wall as the plaintiff’s. It was built at the joint
expense of the adjacent lot owpers. It was
built for a party wall, aod the deferdants bad
the same right to build it higher in the con-
struction of the building on their lot of which
this party wall wsa to be IJ’QH, that they
would have had if the wall had stood whoily
upon their ot

Brooks v. Curtis, 50 N. Y. 639, 10 Am, Rep. -

An injury arising from inevitable secident
is but the misfortune of the sufferer, and lays
no foundation for {egal responsibility.

Harvey v, Duntop, 1ill & D. Suﬂ). 104;
Booth w. Rome, W. £ 0. T, R.Co. 24 L. R A,
103, 140 N, Y, 267.

Defendants caonot be made liable to the
plaiatiff for the damages sued for unless it be
shown that the defendaots were themselves
neglizest, or unless it be shown that the work
of ‘building the party wall tigher which Rob-
ioson contracted to do was intriosically dap-
gerous, or that the same could not Le safely
done by the cootractor in the exercise of due

care,

Enpal v, Eureka Club, supra,

If the falling of the wall complained of was
by the act of God,—an inevitable aceident—
then no foundetion exists for legal respunsibil-
ity Lo the plainliff by any one whatever.

Harecy v, Dunlop, HIl & D. Supp. 193;
Center v. Finney, 17 Barb, 84; Bulicek v. Bab-
eock, 3 Wend. 391; Booth v, Bome, W, & O, T.
R Co. rupra.

A person in doing that which he bas the
tegal right to do incurs po liakility to any ope
excepl for negligence.

Belivnger v. New York Central Railroad, 23
N. Y. 43; Beed v, State, 103 N, Y. 407; Bliks
v. Ferris, supra; Smith v. Wagner, 15 X, Y.
Week. Dig. 264; Brooks v. Curtis, supra}
Schile v. Brokhalus, 80 N. Y. 614.

Mr, Hadson Ansley, for respondent:

It was the appellant’s act by or under Rob-
fnson increasing the height of 1his wall which
caused the damsge, They had contracted for
it and caused it to be built, providing, **when
the wall reaches the height of the Negus build-
ing, the tame is to be bullt on top thereof to
the height required,” aod the action was prop-
erly brought agaiost the defendants,
&gﬁog‘n. Rome, W, & Q. T. B. Co. 44 N. Y.

A party wall when built and standicg be-
comes the jolnt property of the owners, and
when once destroyed the easement or rizhi is.
goue, and there is Do easement or right in the
wall unti} built, and all lands not v=ed by tbe .
pagy wall revert to the o#ner, .
mdaru v. Kruger, VL. ROAL 135, 121 N. Y.
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Either proprietor of a parly wall may in-
crease the height provided such fncrease can
be made without detriment to the strength of
the wall, or to the property of the adjacent
owpera. “But be does it &t his peril.”

Brooks ¥, Crrtis, 80 N. Y, 639, 10 Am, Rep,
545; Musgrare v. Skerwood, 23 Hun, 662; Mc-
Adam, Land. & T. Supp. 2d ed. 168,

Where one proprietor of a parly wall tears
it down, he {s & trespasser, and liable for all
damage,

Schile v, Brokkahus, 80 N, T. 614.

Gray, J., delivered the opinlon of the

<ourt:

The direction of & verdict for the plaintil
roceeded upon the thenr{ that in ondertak-
og to bave the party wall carried up, §n order

1o provide for a third story of their building,
the defendants assumed sn unqualified liabil-
ity 1o the plainti for an occurrence, in the
course of construction, resulting in fojury to
him. There is no charge io the complaint,
and there was no evidence to show, that the
erection of this wall was something intrinsic-
ally dangerous, aod therefore a maiter which
imposed upon the defendants a responsibility,
in case of resylling damage to their neighbor,
from which they could pot escape by any plea.
The gravamen of the complaint seems to bein
the proposition that, because the defendants
extended the party wall to the ful! depth of the
boundary live, and carried it bigher up, with-
out the plaintiT's knowledge or consest, they
did so at their peril, and became absolutely
liable, or insurers, for sll possible injurious re-
sults. Inthe opinion of the general term upon
the authority of Erocks v, Curtis, 50 N. Y.
639, 10 Am. Rep. 545; aod of Schile v. Brok-
hakus, 8O N. Y. 619, it was beld that {t was
unpecessary for the clzim in the complaint to
be pased upon pegligence: that, while the de-
fendants had the right to use the wall as 1hez
did, they **insured the safety of the operation.
*The party making the change,” it is said, **is
absolutely responsible for any damage which
1t occasions.™ We cannot agree with the court
below in thelr view of the guestion, or that it
is controlled by the autborities cited, Sehile v,
Brokhalius was an action for trespass fu tear.
ing down a portion of a partition wall; and it
was tried upon the theory, as Chief Judye
Church stated, *‘that the defendant, in dis-
regard of the plaiotiT's rights, commenced to
tear down the old wall, claimine that it stood
entirely upon Lis own land, and intending to
erect a new wall for himself, without giving
the plaintiff's property any beaefit from it as
& party wall; and that this wesa treepass which
cnueeg the Injury complained of.” It was
upon that theory that the jury found for the
Elainﬁﬂ. and the judgment was affirmed.

ks v, Curtis was an action to compel the
defendants to remove certain alleged encroach-
tents, which consisted fu making additions to
the party wall. The plaintiff was Leld not to
be entifled to relief, so far as the carrying up
of the wall was concerned; but because, asthe
roof of the new building was couvstructed, it
cagsed water, snow, and ice to fall upon the
plaintiT’s boilding, the defendants were held
to have been properly resimined from main-
taining it in that condition. Judpe Rapallo
WLRA
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made the following observatlon : *YWe think
that the right of either of the adjacent owners
to increase the height of & party wall, when it
can be done without injury to the adjoining
building, and the wall is clearly of sufficient
strengtb to safely bear the sddition, Is neces
sarily included in the easement, The par:(
making the addition does it at his peril; and,
it injury results, he ia liable for all dama
IIe muost insure the safety of the operation; but
when safe it should be allowed. e wall is
devoted to the purpose of being used for the
common becefit of both tenants.” The argu.
ment is that this language formulated the ryls
of Yiability forthis case. ‘The respondent in
bis brief, says: “TUnder tbe principle thers
enunciated, the appellants had a legal right to
increase the beight of the wall. But this was
s conditional, and not an absolute, Tight, -The
condition is that he {tnsures the safety of the
operation.” We think the opinioun o Brooks
v. Curtis has been quite misapprehended in
deducing from it any such rule of absclute lia.
bility, and that the Jangoage quoted, which is
relied upon as furpishing the ruole, should re-
ceive nosuch reading. Incovunection with the
facts, it wes appropriate, The “‘safety” there
alluded to, wbich the building party fosures,
has reference to the strength of the wall tosup.
port the addition, or tothe maoner of its con-
struction, as furnisbiog thereafter a- possible
source of danzer or of suisance 1o the adjoin-
ing owoer. [t did not mean safety aguinst un-
controllable accidents or the resulia of some
third party’s nepligence. ‘This 13 clear from
the reading of the balance of the opinion, as
well asfroma fair consideration of the question,
A party wall is for the mutual convenience
and benefit of adjoining property owners, and
the only restriction upon its use by either i
that that use shall not be detrimestal to the
other. In thiscase the wall was the joiot prop-
erty of the parties. It was built for the pur-
poses of a building of three stories in height,
and, if the plaintiff did not avail himself of bis
right to erect & building of such a size, that
fact was no obstacle 1o the defendants Luilding
it up, as it bad been intended andagreed upon,
fa order that it might farnish a wall for their
owa three-story building. They were within
the exercise of their legal right fn what they
did, and it is impossible to see that they as-
sumed any risk in building a wall of the
beicht originally contemplaicd, so loos as they
contracted for one of suitable streagth, and so
adapted a3 to setve, when built, the purposes
of the defendants’ new building, withoot det-
riment to the enjoyment by the plaintifl of
his premisea. The plaiatiff's agreement bound
bim to construct a party wall foundation suff-
cient for the purposes of s three-story building
and be may pot complain if the wall is carri
up to subcerve such a pu Had the de-
fendants exceeded the heizht of three stories,
itcan then be seen that they might bave be-
come insarers of the safety of the wall, for
they would have been witbont the protee-
tion of the party-wzll agreement. and they
would have been wundertaking to do &
thing which would possibly, if oot probably,
be hazardous, in view of the limitation as to
strength under which the foundation wall was
built,
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The peculiarity of this case is that thereis
 no question of pegligence involved, and for
his recovery the plaintiff {nsists upen the ap-
plication of the priociple that, where one of two
rsons has sustained damage, the ope that
as caused it or contributed to it must make
it good; or that where an act is done for the
benefit of one pariy, which damages another,
the person to be benefited by the act fosures
the safcty of the work, and becomes spswer-
able as an {nsurer. These priociples are inap-
licable, apd the difficolty with the position
that there is no restriction upon the lawful
use by a party of bis property, if he proceeds
with due care in fmproviog it. The defend-
ants had the conceded right to carry up this
wall, of which they were joint owners, for the
use of their building, and they provided for
its erection in a lawtul, proper, and usual way.
If there was neglicence ju the construction of
the wall, and its fall could be sttributed in any
wise to some pegligent act of commission or
of omission in the process of construction, it is
very clear that the party liable for the result-
Ing damage would be the contractor. By the
coutract between him and these defendants, he
undertook to copstruct the wall, It wasnot a
matter which the defendants were competent
to engage io, and o coniracting with Robio-
son they placed themselvesin a positinn which
exonerated them from aoy responsibility for a
negligent performance of the work, The per-
formance of the work contracted for was
relther dangerous nor extraordinary in itself,
and hence the rule would apply that, for an
injury resulting to snother by reason of a peq-
ligeot performance, the remedy would be sole-
¥ agniost the contractor. Thbe owners were
innocent of any act coolributing to the injury.
We have lately discussed this doctrine in Engel
v, Eureka Ciub, 187 N. Y. 100, but as it has
been already obsetved, no negligence is charged
and the case was left to stand upon the sole prop-
csition that, bowever ipnocent the defendants
of causing the occurrence, and however Jawful
their ondertaking to build up the party wall,
they must nevertheless be responsible for what
bapreped. TLis cannot be, and is pot correct
doctrine, If the fall of the wall was through
gome perligence in its construction, or in secur-
ing it, the liability was the cooiractor’s, and
not the property owners’. 1f there was no
such negligence, and the fail was occasioned
through some accident,—as, for inostance, b
theextraordinary force of the storm, which 1s
mentioned,—the defendants were not respon-
sible, If, in thelawful use of one’s property,
ipjury is cecasioned to an adjacent owner,
which the exercise of due careconld not bave
prevented, there is noremedy. Ao fllustration
of this rule is presented by cases of the ex-
cavation of land whick deprives adjoinisgy
remizes of lateral support, Lasalas v. Hol-
rook, 4 Paige, 170, 3 L. ed, 391, or, more re-
cently, by the case of Booth v. Rome, W. &
O.T.R Co. 4O0N. Y. 267, 24 L. R. A, i05,
where the damage was caused by blastiog,
Here there was damage, admittedly; but there
was no wrong. As the complaint was framed,
- sod as the case wa3 tried, tbe fall of the wail
was not laid to the fault of the defendants or
of their contractor, and upon such a case
Plaioiifl should bave been nonsaited.

25 L. R. A :
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It {s our judgment that tha judyments below
should be reversed, and tbat a judgment should
be entered in favor of the defendants, dismis-
sing the complaint with costs in all the courts
to the appellants.

Al cooeur, except Andrews, Ch J., Dot
sitling.

Tocadle A. V. CASSAGNE
o,
James M. MARVIN o al. Trustees of the
United States ilotel 21 Saratoga Springa

{143 N. Y. 202)

1. Certificates representing a pro rats
interest In trust property, whether the
truss i3 a technteul statutory one or oot on which
there is a blank form for trapsferaad 8 provision
for fssuing a new certificate to an assignee, are
not, on a bona fide sale thereof, subject to any
lea for expenses of ltization, beyond taxable
coets, incurred by the trustees in auccesafuily de-
fending a suit by the owner who has paid the
judyment for coets before making the transfer.,

2. Proceeding upon some erroceous
legal theory applied to the facts will not,
under Code Civ. Proc., § 120, defeat plaintiTs
right to such relief as the facts may warrant,if i
14 consistent with the cowplaiot and embraced
within the issue.

-

{October §, 1304)

ROSS-APPEALS from a Judrment of the
General Term of the Bupreme Court,
Third Department, afirming a jadzment of a
special term for Saratoga Couuly dismissin
the complaint it an active brought o compe
the transfer of certain trust certificates; the
plaintilf appealing from so much of the juds-
ment as dismissed the complaint, snd the ce-
feudants appealing from so much of the judz-
ment as failed to establish the rizht of the
defendsnts to recover certain disbursements
made by them in defending suils regarding
such certificates. [Rerereed,

The facts are stated in the opinion.

Icasrs. Matthew Hale and Edgar T.
Brackett, for plainti:

Tie plaiotif wrote to the defesdant Marvin
a letter. He wes then calfled upon to spesk
and did speak, recomnizing ifu tbe broadest
manner plaintifi”s right to a zew certificate,
and the plaintiff, in reliance on the promise,
paid ber mooey.

Ar estoppel may arize, althourh there was
0o designed fraud on the part of the persoa |
sought to be estopped.

Thompeon v, Simpeon, 123 XU Y. 270

The whole scheme by which a trust was at-
tempted to be formed by the subscribers to 1the

NOTE—The facts of the above cuse are such that
others of the rame clase are not likefy to be of
frequent pccurvence, but in 80 tar as the attempt
was made o hold stock liable for the expenses of
an unsuccessful suit by its owner the case s Likely
to be a valuable authority.
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so-called subscription agreement, is vold and

the several certificate holders take title to the [ §

property as tenants in commoan,

If it be 8 trust to sell, the duty to zell should,
in order to be valid, be made imperative. If
left discretionary, ag it i3 bere, it is not a valid
{rust under our statute.

The power to rent was merely pending the
sale, and as an incident thereto and not as =
principal object of the trust, and hence it was
void a3 a trust,

Cooke v, Platt, 98 N, Y. 33; Heermans v.
Robertson, 3 Hun, 464, 64 N. Y. 332,

The statule does not authorize = trost to be
created {or the mere purpose of the sale or the
partition of real estate, i

Cooke v, Plati, supra; Heermans v. Robert
wn, 64 N. Y. 240, 3 Hun, 484; Heermans v,
Burt, T8 N. Y. 259; Re flall, 24 Haun, 153.

* On the purchase the bondholders thereby
became owuners and tenants in comwmon of the
property so purchased, and were, in respect o
1t, no longer creditors of anybody.

Sefden v. Vermilva, B N.Y. 555; Purdy v,
Wright, 28 N. Y. Week. Dig. 283,

The trust attempted to be created by the
deed to the trustees baving failed because not
authorized by the statute, the deed to them be-
came thereby valid as a power io trust and the
title to tbe property thereupon vested directly
in the beneficiaries a3 the ownera thereof under
the statute,

1 Rev. Stat. at L. p, 678m, €3 58, 59; Fellovs
v. Heermans, 4 Lans. 230; Cooke v, Platt, 93
N Y. 35; Heermans v. Rolerison, 84 N, Y.
232, 3 Hun, 464; Heermansy v, Burt, T8 N. Y.
259; Holly v, Hirsch, 135 N. Y. 590.

They, so far as related to their own shares
fn the said properiy, took an absolute ijtle
thereto, as they could not be their own trustees
in such a case,

Gartey v. MeDeritt, T2 N, Y. 556; Helzelw.
Barber, 69 N. Y. 1. ]

The zttempted express trust being void, there
is no ground for ssying that the defendants
beld tille under *“a trust arising or resuiting by
Implication of law,” -

MedArthur v. Gordon, 12 L. R, A, 887, 128
3{:. Y. 507; Hutchina v. Van Veckten, 140 N.

. 115.

If the claim for those extra costs and ex-

ge.u.:es would ever copstitute a claim against

Irs. Roche, still such claim bad not matured
when this action was brought as Mrs. Rocke
kad appealed to the general term from the
judgzment agaizst her, and that appes] was still
pending and vndetermined when this action
was tried. Hence, the defendants then had no
lien or claim against Mrs. Roche berzelf, for
said cosls or expeuses, and, of course, eould
have kad none against the plaintif as Mrs.
Roche's assignee therefor,

De Figaniere v. Young, 2 Robt. 870; Code
Civ. Proc. § 802, subdiv. 1; Caraday v. Sticer,
55 N. Y. 432; Myers v, Daris, 23 N. Y. 450;
Co ustock v. Bueéhanan, 57

‘mings v. Morris, 23 N. Y. 635,

Mr, Charles S, Lester, for defendants:

No express trust such as can be enforced
rpecifically in equity was created, because po
person haviug suthority to dispose of the es-
tate attempted to create such a trust,

Cas8AGKE v, Manrvixn,

E”“b' 127; Cum- | 450

€71
v. Tylee, 3 Duer, 87: 1 Rev. Stat. 733 m, p,
4

.

The plaintiff having made the existence of
an express valid trust the foucdation of her
claim for relief, and having demanded i]udg-
ment for a specific performance of the alleged
trust, capnot have judgment for a different
cause of sction, and the plaintiff cannot be
permitted todeny the title of the truatees,

" Hudson v, Swan, 83 N, Y. 832; Iuigew,
Willet, B3 N. Y. 28; Tell v. Beyer, 39 N. Y.
161; Hall v, United States Reflector Co. 80 Tlun,
375; Getty v. Lamlin, 486 Hun, 1; Crodic v,
Leary, 6 Bosw, 812, Platéw, Stout, 14 Abb,
Pr. 173; Brucev. Kelly, TJones & B, 27. Seo
note to New Yorkw. Fay, 23 Abb. N, C. 397;
Arrofdw, Angell, 62 N. Y. 508; Williams v,
Mechanies & 1. F. Irs. Co, BA N, Y, 377; Jos
Iyn v, Joalyn, 9 Hunp, 888; Hurst v. liarper,
1Y4 Hun, 250; Van Cult v. Preatice, 1064 N.

. 45. '

The defendants by the purcbase at'the fore-
closure rale and the conveysnce by the referee
acquired sn absolute title to the premiscs,

?f there is any doubt about the proper con-
struction of the counveyance, the acts of the
parties under it may be considered, and if they
all agree upon the construction such construc.
tion will cootrol.

Nieoll v. Sands, 131 N. Y. 24; Stokes v,
Reeknacel, 8 Jones & 8, 368; Woolacy.v. Funka,
3?’21”%\*. Y. 92; Reading v, Gray, 53 Jones &

e #0,

The acceptance of the certificate operated as
20 estoppel upon the grantee, and the plainti
who claims under it cannot deny the truth of
the recital that the legal title is in defendants,

Atlantic Doek Co. v. Learitt, 54 N.Y. 35, 13
Aw. Rep. 538; Torrey v. Bank of Orieans, 9
Paige, 649, 4 L. ed, 853,

The words *‘trustees under a certain sub-
scription agreement dated April 135, 1875, ex-
excuted by certain persons interested in the
United States Holel bonds,” added to the
pames of the granlees were simply words of
description.

Towar v, Hale, 48 Barh, 881, spproved in
King v, Townshend, 141 N, Y, 364; Peck v,
Mallams, 10 N. Y. 509; Mossv. Livingsion, &
N. Y. 208, Buffulo Catholic Inst. v. Bitter, 87
N.Y. 230, -

Section 31 of the Statute of Uses sod
Trusts, which provides that ‘‘where a prant
for a valuable corsideration is made 1o ove per-
son and the consideration therefor shall be paid
by another, no use or trust skall result in favor
of the person by whom such paymert shall be
mace; but the title shall vest in the person
pamed as the aliepee,”—makes the title in the
defeniiants absolute.

Garfield v. Hatmaker, 15 N. Y. 473; Stur
tecant v, Sturterant, 20 N. Y. 39, 75 Am. Dec,
871; MeCartney v. Bostirick, 32 X. Y, 53; Ebp-
erett v, Ercerett, 48 N_ Y, 218; Hurst v. Har-
per, 14 Hun, 2%0; Robertson v. Sayre, 53 Hua,

Sections 58 and 59 apply ouly to the case of
an owner who by deed or will endeavors to
create an unlawful trust, and are a declarstion
of the commoo-law rule, that property devised
to executors upon & void trust does notpass b
the devise, but being andisposed of, descen

Selden v, Fermilya, 8 K. X, 528; Dempscy'to the heir-atlaw.

SLRA
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Digty . Lecard, 8 P.Wmas, 22, nots 1 Pilk-
sngton v, Boughey, 12 Sim. 03; Jones v. Mitchell,
1 Sim. & Sta. 200; Carrick v. Erringion, 3 1.
Wms, 361.

Assumiuf tbat Marvin and Hall held the
abenigte ttle to the premises, it was comEe-
tent for them to recogmize any equitable rights
of plaintiff and secure them by alawful decla-
ration of trust.

Foots v, Bryant, 4T N, Y. 544,

But where the owner of land attempts to
ereate an {llegal trust and the claim is that this
trust is filegal in that the term i3 not made to
depend upon the duration of the life of
the bencficiary {Rice v. Barrett, 103 N. Y.
181; Beckman v, Borsor, 23 N. Y, 3168, 80
Am, Dec. 269), then sectious 53 and 59
of the Statute of Uses and Trusts apply
snd the trust not being one of the ex-
press trusts ennmerated in the statute fafls and
no title or Ioterest passes to the person in
whose favor the trust is attempied to be cre-
ated.

Underwood v, Curtis, 127 N, Y. 538,

The defendant Marvin is not estopped by
his letter of Noverber 26, 1483, from refusing
to lssue & pew ceriificate to the plaintiff,

Bush v, Lathrop, 22 N, Y, 533; Union Col-
Lge Trustees v. Wiecler, 81 N, Y, 88; Ingalls
v, Morgan, 10 N, Y, 178,

Assuming, then, that out of the facts of this
case equity will apply a trust {n favor of the
plaintif 1o the extent of the amouot stated in
the certificate and thatthe defendaxnts hold the
legul title in trust for her acd others, includ-
Ing themselves, theo the uzual rights and lia
- bilities arise out of this relation.

Locke v, Farmers Loan & T. Co, 140N, Y.
Y. 135; Hutcking v. Van Veckhten, 140 N. Y,
115; Medrthurv, Gordon, 12 Lo R A, 667,
128 N, Y. 597,

The {oterest of the plaintiff i3 not a jolst
iaterest with others but a several interest.

The defeodanta are ectitled to be reimbursed
the expeaditgres they have made and incurred
out of that specific interest, and not out of their
own pockets or the interests of otber persons.

Young v, Brush, 28 N, Y. 673; Downing v,
Marshall, 37 X, Y. 330; Dareis v, Storer, 53N,
Y. 433; Woodruf v. New York, L.E. & V.
R Co. 129 N, Y. 27.

O’Brien, J., delivered the opinion of the
eourt :

In the year 1875, s mortgage of half a mil-
lion dollars upon the United States Hotel at
Saratoga, given to secure negotiable bonds to
that smount then beld by various parties, was
ip process of forcclosure, Judgment wasen-
tered in the action, and the property was ad-
vertised for sale by a referce for the 1st da
of May, 1875. Oa the 15th day of April,
preceding the day appointed for the sale, cer-
tain holders of the bonds, in order to prevent
a sacrifice of the property, and for the pur-
pose of protecting each other, entered into an
agreement in writing with the defendants,
who also held bonds, whereby the bornd-
holders signiog the instrument constituted
the defendants trustees for the protection of
their interest in the property. The defend-
ants were thereby authori as such trustees
to purchase the property under the decree, and
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to hold the legal title thereto as absoluts
owners, and to scll and couvey and fncumber
the same by mortgage, lease, or otherwise,

In case the property was purchased by the
trustees, the bondholders subscribing the in-
strument promised and agreed with the trus-
tees and each other that they would accept
and receive the property so purchased, sub-
ject to certain chattel morigages on the per-
sonalty, in psyment and satisfaction of their
shares of the purchase price, and they released
the trustees and the referee from all other anid
further payment. The subscribers also agreed
to advance to the trustees sufficient funds to
pay off and discharge certain liens upon the
property, not extinguished by the judgment,

and the interest in the proceeds of the sale of
such bondholders as refused to become parties
to the agreement. The trustees themselves
were holders of bonds, and they were per--
mitted by the agreement, which was not to
taka effect till holders of bonds to the amount
of $400,000 had executed it, to have all the
rights in the gmperty. in proportion to their
interests, as the others. In pursuance of the
agreement, the defendants porchased the
property at the referce’s sale, and took a con-
veyance of the sanme. Afterwards, and on the
10th of May, 1975, the persons who had ex-
ecuted the above-described instrument, in-
cluding the trustees, eiguned another paper,
ratifying and confirming the trust expressed
in the former writing, expressly :dmi:tin%
the validity of the trust, and waiving al

matters and things that could impeach or in-
validate the same. By virtue of these in-
struments, the defendants entered upon the
care aud management of said property, and
have ever since continued to act in that ca-
pacity. The trustees, under an armangement
with the persons fnterested in the praoperty
held by them, adopted the practice of issuing
to each of them a certifcate, transferable in
form, which, upon its face expressed the in-
terest which the person to whom it was de-
livered had fn the property. In November,
1873, the defendants issued to one Eungenia
Roche a certiticate, No. 55 of the series, in
which it was stated that gshe was entitled to
a beneficial interest in the United States
Hotel property at Saratogs, the legal title of
which was held by them, amountine to $347,
upon the basis that the interest of all the
beneficiaries amounted to $454. 505, subject to
a mortgage len of $260,000, and that she was
entitled to share pro rala, with the other
bepeficiaries in the net rents and protits, and
entitled to her proportionate share of the pro-
ceeds in case of a sale. ‘There was a printed
form on the back of this certificate for the
purpose of enabling the holder o transfer the
same in the mangper in common use with re-
spect to certificates of stock, and a note ap-
pended to the effect that a purchaser might
reccive a new certificate upon the return of
thia to the trustees, properly assigoed. Mrs,
Roche was one of the subscribers to the agree-
ment under which the defendants entered into
the control and management of the property,
and similar certificates were issued by the
defendants to the other parties to these
agrecments for the purpose of showing their
respective interests in the property. On No-
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vember 24 1383, Eugenia Roclie assigned in
doe form this certificate to the plaintiff, using
for that purpose the printed blank above de-
scribed, and the plaintiff thereupon requesterd
the defendants to transfer the same upon their
books, and to iesue to the plaintifl a new
certificate upon its surrender, and the defend-
ants, after some correspondence, refused to
comply with this request. The plaintifl
agreed to pay & valuable and full considera-
tion for the certificate and more than the face
value stated thereon, believing that the de-
fendants would transfer tle same on the books
and issue a new certificate therefor. Some
time in the year 1843, Eugenia Roche com-
menced an action agaigst the trustces defend-
ants to recover a dividend of $79.78, payable
<on the certificate held by her, as her share of
the rents and profits of the property for the
previous year. On'a trial it was found that
defendants had paid the dividend to her
agent, and fudgment was entered on the ac-
tion for the defendants, with costs, which
were taxed and adjusted at $69.73, January
17, 1834, These costs were paid by the un-
successful plaintiff in the action. nappeal
was taken from this judgment to the general
term,, and it was there atlirmed, with $31,62
costs, May 27, 1885, It has been found by
the trial court that the defendants incurred
expenses in defending this sction, over and
above the costa taxed in their favor, in the
sum of $2H.483, and for defending the appeal,
over and above costs, in the sum of $200.60;
and they insist that the certificate or interest
held by the plaintiff and involved in the
iitigation is chargeable with such expense.
“The purpose of this action was to compel the
defendants to transfer the interest represeated
by certificate No. 55, standing on defecdants’
books in the name of Eugenia Roche, to the
plaintiff, who succeeded 1o her title by the
transfer of the crrtificate on November 24,
12833, and to issce a new certificate in the name
of the plaintifl.

The defense, as J understand it, rests upon
two propositions: (1) That the trust at-
tempted to be created by the instruments re-
ferred to s inoperative and Invalid ; (2) that
the expenses of the litipation between the
original owners of the certificate and the de-
fendants, over and above the cost paid, to-
gether with the costs of the appeal which are
uapaid, are in equity a lien or charge upon
the intercst represented by the certificate
which the defendants are entitled to have
paid before trapsferring the interest on the
books or issuring & new centificate.  There is
no finding that the transfer to the plaintif of
November 24, 1893, was in fraud o})any claim
which the defendants then had against the
original holders of the certificate, or which
was in process of ripening into s judgment:
and we must therefore assume that on that day
the plaintiff, by the execution of the assign.
ment of the certificate, and by the acknowl.
edgwent and delivery to ber of the same, be-
came vested with the title to that share of the
property represented thereby. The certificate
was the evidence of the ipterest which the
bolder had in the property, and its transfor
and delivery by the bolder to the plaintiff in
the manner prescribed by the trustees trans-
S LRA
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ferred the {ntercst In the property. For the
purpose of ¢nllectlng the dividends, and to
facilitate the safe of the several ipterests in
the market, a transfer upon the books and a
pew certificate might be necessary. Io the
abscoce of some sullicient reason or excuse,
it was the duty of the defendants to sanctinn
the transfer by recording the same on the
books and issuing a new certificate to the
party to whom the interest had been trans-
ferred. This wasa duty and obligation which
the defendunts owed to the bondliolders or
persons who became seversily the beneficlal
owners of the property which the defendants
bad in their charge, It wus pecessurily in-
volved in the relations between the trustees
and owners created by the written instru-
ments and the coarse of businesa adopted anrd
acted upon by all. The plaintiff agreed to
purchase the certificate from the original
owner on condition that she could procure a
new one fn her owa namme. The correspond-
ence with the defendants was guch as to {n-
duce her to believe that there would be no
difficulty on that point, and then she paid for
the certificate a sum considerably larger than
its face valne, Subsequently the trustees con-
cluded to refuse to make the transfer unless
the expenses of the litigation were paid, We
do oot think that the demand of the plaiotiff
can be successfully defended upon this
ground. When Mrs. Roche paid the judg-
ment for costs awarded against her, she dis-
charged alfl legal obligations which the de-
fendants had against ber, or which they could
enforce in any way against her property. In
the ahsence of frand, she had the right to
transfer her Interest to the plaintiff on the
24th of November. After that date the de-
fendants’ duty to make the transfer and issue
the new certificate was to the plaintiff. Con-
cededly, they had no claim of any kind
apaiaost her, and, whatever theirclaim against
Mrs. Roche might be in law or equity, itdid
ot attach to or pass with the certificate,
While it may not be necessary now to decide
the question, It seems to me that the expenses
of the litigation beyond the costs which the
defcated party was adjudged to pay were
chargeable to the fund or property in the de-
fendants® hands, and not to the share of the
rson who Instituted the unsuccessful suit.
f a stockholder brings an action agalpse the
corporation and fails, the payment by him of
the judgment for costs puts him in the same
relations to it that he had occupied before,
The directors could not resist his application
to transfer hls stock by eetting up a eclsim
that the corporation, by reason of the suit,
was obliged to pay out large sums for counsel
fees and expenses in the litigation which
were not covercd by the taxable costs.

Nor do we thiok that 1t s necessary ia this
case to determine the nature or character of
the trust. It may or may not be a technical
statutory trust, but that question does not
concern the defendanta in the discharge of the
obligations and duties which they owe to the
certificate holders. It ia not matetlal to in.
quire where the lepal title to the propertv is,
whether in the trustees or the bondholders,
The defendants are in ion of the prop.
erty, and in receipt of the rents and profits,

43.
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concededly for the benefit of the parties hold-
fnz the certiticates. They occupy towards
them fiduciary relations. Oneof the obliga-
tions which they have voluntarily assumed
" {s that they will do certain things to facili-
tate the transfer from one to another of the
crrlificates which they issued in order to show
what tnterest the holders had respectively in
the property, and in order to enable them-
selves to properly perform the duty of man-
agement and care, which includes the dis-
tribution and payment to the parties in
interest of the rents and profits in the formof
dividends, Thisduty and obligation the de-
fendants do not deny. “They admit io the
broadest terms that they ho{d the property
and are administering it for the benetit of
such bondholders as signed the agreement,
and to whom the original certificates were
fssued, ortheir assignees. This was the view
taken of the case by the court below. So
that, whatever view may be taken in regard
to the precise legal relations that the defend-
ants bear 10 the purchased property now held
by them, it cannot be denied that by their
written sgrecment, and the practical con-
struction given to it by their own acts, and
the course of business adopted by them in the
performance of the duties which they as-
sumed, they were under an equitable duty and
obligation to furnish to the beneficiaries the
certificate containing the evidence of their
right. The trustees in the care and manage-
ment of the property had for many yearsreg-
ularly paid to the original holders of the
bonds, or their assiroees, dividends from the
pet rentd sod profits, and thus their several
fnterests had become the subject of purchase
and sale io the market, and the duties of the
defendants, from the course of business that
had been established under the wriiten in-
struments, could not well be performed, in
the sense that they were understood by all
parties, without instituting methods for the
transfer of these interests on the defendants’
books and to such parties as becime the
owners of the shares from time to time. This
manner of transacting the business, if not
fairly to be implied from the agreement, was
adopted immediately after the defendants en-
tered foto the possession apd management of
the property. and adhered to for many years;
80 that now It can fairly be said to be a duty
imposed upon the defendants under the
written instruments. Inshort, the relations,
duties, and oblizations existing between the
trustees aud beneficiaries at the time of the
commeancement of this action were analogous
to those that exist between the stockholders
of acorporation and its directors and otticers.
*The learned trial judge, {n his disposition of
the case, felt constrained to follow the general
term on a former appeal (Casmagne v. Marrin,
1 N, Y. Supp. 5%0) ; but at the same time he
recognized the fact that the plaintiff in No-
vember, 1883, became the owner In good
faith, and fora valuable consideration, of the
shuare of Mrs. Roche, and that she purchased
it ia reliance, not only upon the established
course of business adopted by the defendants
themselves, bat also upon what was under-
stocd as & promise on the part of one of the
trustees to make the transfer in the manper

23 L. R. AL
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required.. Finally, the learned enunsel for
the defendants lnsists that the complaint in
this action is so framed as to give the action
the form of oneagainst trustees of an express
trust to enforce the specific performance of a
duty enjoined upon them as such, and, the
trust being void under the statute, the action
must fail. This result, we think, does not
follow from the premises assumed. Whether
the legal title is now in the trustees or the
holders of the certificates, the defendants owe
certain duties of a fiduciary nature to them,
which a court of equity may properly en-
force. It may be true that the plaintiff
brought this action upon the theory that the
trust was valid; but all the facts are alleged
and found ; and, if they entitle the plaintiff to
any relief, the fact that she proceeded upon
some erroneous legal theory applied to the
facts will not defeat her right to such relief
a3 the facts may warrant, if it is consistent
with the complaint and embraced within the
issue. Code. $1207. The defendants do not
deny or repudiate any of their oblizations as
expressed in the writings or created by the
course of business. They simply claim that
this particular certificate holder, on account
of what had occurred before she purchased it
and subsequently is not entitled to have the
transfer made upon the books as to & new
certificate.

As we think that this position {a untenable,
for the reasons stated, the judgment must be re-
reraed, and a new trial granied; costs to abide
the event.

All concur, except Andrews, Ch. J., not
sitting, and Finch, J., not votirg.

" Ernest St. George LOUGH ¢t al., Arpts.,
T
A. FEmilius OCTERBRIDGE et al, Eegpts
SH3N. Y.L

1. Special freight rates for transpor-
tation by ship wuich are too low 10 be protit-
able and are ofered by the carrier only at par-
ticular periods when & rival vessel {s lrading and
on the single condition of the shipper's etipula-
tion not to ghip by the rival ves=el canuot be
claimed by & khipper who refuses to make much
stipulation. but he may be lawfully charged the
ordinary reasonabie rates for shipment during
the sume period in which the lower rates are
Elven to those who complied with the condition.

2, The purpose of a carrier to suppress
competition does not make it unlawful to
offer low ratea when a rival vese] la lnading to
those only who will ot ship anytbiog by the
latter,

{October 8, 1%4)

PPEAL bv complainarts from a judgment

of the neral Term of the Supreme
Court, First Department, sffirming 8 judzment
of a special term for New York Couanty in
favor of defendants, in an action breugkt to

NoTE—ASA to common-law right of carrier to
dizeriminate between passengers of shippers, see
note to Lonisville, E & &t, L. Conscl, B. Co. v. Wil
son (fnd.) 13 L. B AL 106

41 L. R. A, 240, 246.
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enjoin defendants from charging plaintifa a
bizher rate for carrying freight than was
charged to other shippers. Afirmed.

The facts are gtated in the opinjon,

Measrs, Henry W, Hardon and Tread-
well Cleveland, with Measrs, Evart,
Choate & Beaman, for appellants:

The defendants as common carriers sre
bound to treat the plaintiffs and all otLer ship-

T8 upon substantially gimilar terms for sim-

ar zervices.

Cogge v. Bernard, 2 Ld. Raym. §09; Inter-
#ate Commeres Commireion v. Ballimore & O.
R. Co. 145 U, 8. 276, 35 L. ed. 703, 4 Inters,
Com. Rep. 92; Aickison, T. & S. F. R. (o. v.
Denver & N. 0. R, (9. 110 U, 8. 674, 28 L.
ed. 204; Union Pae. I Co. v. Goodridge, 143
V. 8.600, 37 L. ed. 802; Mesmengerv. Pennmyl-
tanig B. Ce. 28 N. J. L. 407, 13 Am. Rep.
457, reafirmed in 37 N. J. L. 531; McDuffee
v. Portland & R, Railroad, 52 N, H, 430, 13
Am. Rep. 72; Baltimore & O. R, Co, v. Adams
Erp, (o, 22 Fed. Rep. 404; Menacko v. Ward,
27 Fed. Rep. 529; Samuels v. Louiseille & N,
. R. Ce 31 Fed. Rep. 57; Burlinglon, C. R. &
N R Co. v. Northwestern Fuel (o, 31 Fed.
Rep. 652; Kinsley v. Buffalo, N. Y. & P. R,
Co. 31 Fed. Rep. 181; State v. Nedraska
Teleph, Co. 17 Neb. 126, 52 Am. Rep. 404:
Chicage & A. R. Co, v, People, 67 111 11, 16
Am. Rep. 599; Indianapolis, D. & 8. R. Co.
v, Ertin, 118 111 253; Iiinois Cent. R, Co. v.
Leopte, 121 I} 318; Sanford v, Catariera, W,
d R Co. 24 Pa. 278, 64 Am. Dec. 667;
Avudenreid v, Philadeiphia & R. R. Co. 63 Pa.
378, 8 Am. Rep. 195; Sewart v. Lekigh Valley
B. Co. 38 N, d. L, 505: Sate v. Delavare, L.
& W. R Co. 43 K. I. L. 35, 57 Am. Rep. 543;
New England Erp. Co. v. Maine Cent. B, Co,
57 Me. 183 2 Am. Rep, 31; Seaficld v. Lake
Shore & M, 8. R. Co, 43 Obio 8t, 571, 1 Am.
Rep. 846; State v, Cincinnoti, N. 0. & T. P.
R Co.7 L. R A. 319,47 Oblo St. 120; Fitz-
gerald v, Grand Trunk R. Co, 13 L. R. A. 70,
3 Iaters, Com. Rep, 633, 63 Vt. 18D; Cook ¥
Clicago, R 1. & P R Co, 3 L. R. A. 764, 3
Inters, Com. Rep. 353, 81 Iowa, 531; Louis
ritle, E, & 8. L. Consi, R Co. v. Wilson, 18
L. R A 105, 132 Ind, 517,

The ZEaglish statutes expressly provide
against discrimination in rates for the same
Bervice,

The English statotes are not new legislation,
}:aut are merely declaratory of the common

w,

Messenger ¥, Pennsylrania R. Co., Scofieid .
Lake Shore & M. 8. R. Co. and McDuffie v,
Fortland & R. Railroad. supra; 1 Wood, Rail-
way Law, ed. 1834, § 193, p. 629,

In Dinkirys Caseon Slate Co. v. Fertiniog R,
Co., 2 Nev, & Maco. Eng. Ry. Cas, 73, it was
Leld that an agreement to give exclusive pat.
ronage was not a gufficient ground for dis-
crimtsation.

The rates charged to differeot shippers may
not be the samme a0d yet be Jawful—there may
be a difference which is not an wolawfal dis
crimication, tot unjust becanse the expense of
carriage may be greater in one case thao an-
other. But the expense of carriage furnishes
the final test. And so it is held that if it costs
BO more proportionately to carry a small quan-
ty of goods than a large quastity, any dis
% L. RA. ’
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criminatiosn in the freight rate fn favor of the
larger shipper {3 unlawful.

laye v, Pennanlrania Co. 12 Fed. Rep, 309;
Kirsley v. Buffalo, N. ¥. & P. 1. Co, 87 Fed. .
Rep. 181; Lousscille, E. & 8. L. Consol, R,
Co, v, Wilson, 18 L, R. A, 105, 132 Ind, BIT;
Bazendale v. Great Weatern R, Co. 1 Nev. &
Macn. Eng. Rv. Cas, 200; Harrisv. . W. R.
Co, 1 Kev, & Macn, Eng. Ry. Cas. 97, note.

It is for the court to determine the reason-
ableness of any regulation,

1 Wood, Railway Law, § 207,

Mr. Wilhelmus Mynderse, with Moarrs,
Batler, Stillman & Habbard, for re-
spoadents:

A carrier has a right to reduce Its usual
rates in favor of particular consignors, pro-
vided it exacts from no shipper more than s
Teasnmable rate,

Wood. Railwsy Law, p. 568; Fitchburg R.
Co. V. Gage, 12 Gray, 393; Sarqent v. Doston
& L. B, Corp. 113 Mass, 422; Edipee Touboat
Co, v. Pontchartrain R, Co, 24 La. Ann, 1,

In declaring the oblizations of the carriers
the courts either base their decizions specifi-
cally upon the fact that the carrier owes a pub-
lic duty through the fraochises and powers
acquired by him under the railway acts, or
whea pot referting specifically to such fact
they cite as the suthority for their opinions
those cases in which such decision was made.

Ilays v. Pennsyirania o, 12 Fed, Rep. 309;
Dinemore v, Louiatille, C. & L. R, Co. 2 Fed.
1lep. 463. N

Even under the law spplicable to carriers
upon railroads and canals the plaintifs have
o foundation for their case,

Wood, Railway Law, 568; Fitekburg B. Co,
v. Gage, supra, i

Without raising the rates against any one,
the defendant company made a concession to
those giving their business to ifs company on
that particular sailing in preference to the El
Callao.* The concession was made at & loss.
It was a gift or a legitimate Inducement, not
in any way violatiog the rules of publie policy.

Mequl 8. 8 Lo, v, MeGrepor, L. R, 21
Q. B. Div. 544, affirmed L. IX. 23 Q. B. Div.
599, aod aflirmed by House of Lords [1892]
App. Cas, 23,

A common carrier may justly make a re-
duction from its customary rates in favor of
the public, at stated times and subject to stated
conditions, provided it does not exact unrea-
sonable rates from any shipper.

Erersed v. london & N, W. R..Co. L. R.
3 Q. B. Div, 135

O’Brien, J., delivered the opinion of the
conrt: :

The question presented by this appesal is
one of very great importance. It touches
commerce, and, more eapecially, the duties
and obligations of commoun carriers to the
public &t many points. There was no dis-
pute at the trial, and there is none now, with
respect to the facts upon which it arises. In
order to present the question clearly, a brief
statement of these facts becomes n .
The platntiffs are the surviving members of
s firm that, for many years prior to the trans-
action upon which the action was based, had
been engaged in business ms commission
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merchants In the city of New York, transact-
ing their business mainly with the Wind-
ward and Leeward Islands. The defendant
the Quebee Steamship Company is a Canadinn
entporation, organized sod existing under
the laws of Canada ; and the other defendants
are the agents of the corporation ia New
York, doing business as partvers. The busi-
ness of the corporation is thst of a8 eommon
carrier, transporting passengers and freight
for hire upon the sea and adjacent waters,
For nearly twenty years prior to the transac-
tion in question, a part of its busincss was
the transportation of cargoes between New
York and the Barbaloes and the Windward
Islands, the other defendants acting as agents
In respect to this business. During some
Fears prior to the commencement of this ac-
tion, the company had in its service a fleet
of five or six of the highest clase iron steam-
ers, sailing at intervals of about ten days
from New York to the islands, each steamer
requiring about six weeks to make the trip.
The steamers were kept constantly engaged
in this service and ealled regularly upon
schedule days without reference to the amount
of carro then received. The repular and
standard rate charged for freight up to De-
cember, 1591, from New York to Barbadoes,
one of the Windward Islands, was 50 cents
per dry barrel of five cubic feet, which was
taken as the unit of mcasurement, and the
tari of charges was adjusted accorlingly
for goods shipped in other forma and pack-
ages. In December, 1891, the regular rate
was reduced from 50 to 40 cents per dry bar-
rel. About this time the British steamer El
Callan, which bad for some years before
sailed between New York and Cindad Bol-
frar, in South Amcrica, transportiog pas-
senger and freight between these points, be-
D to take cargo at New York for Barbadoes,
and sometimes to other points in the Wiod-
ward Islands which she passed on herrcgular
trips to Ciudad Bolivar, sailieg from New
York at intervals of five or six weeks. IHer
trade with South America was the principal
feature of her business, but such space a3 was
not required for the carro destined for the end
of the route was filled with cargo for the
islands which lay in her regularcourse. The
defendants evidently regarded this .vessel as
a somewhat dangerous competitor for a part
of the business, the benefits of which they
had up to this time en%oyed: and, for the
purpose of retaining it, they adopted theplan
of offering special reduced rates of 23 cents
per dry barrel to all merchants and business
men in New York who would agree to shi

by their line exclusively during the wee

that the E! Callao was engaged in obtaining
freight and taking on esrgo.  The plaintifls’
firm had business arrangements with and were
ehipping by that vessel; and in February,
1322, they demanded of the defendants that
they receive 3.000 barrels of freight from
New York to Barbadoes, and transport the
same at the special rate of 25 cents per bar-
rel 2pon ope of its steamers, The defendants
then informed the plaintiffa that the rate of
23 cents was allowed by them oaly to such
shippers as stipulated to give all their busi-
ness exclusively to the defendants’ line, in
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preference to the E1 Callao, snd that to all
other shippers the standard rate of 49 cents
per dry barrel was masintained; but tiey
further informed the plainti@s that, if they
would agres to give their shipments for that
week exclusively to the defendants’ Jine, the
eoixls would be received at the 23 cents rate,
The plaintiffs, however, were shippicg by
the other vessel, snd declived this offer.
Apain, in the month of May, 1802, the EI
Callan was In the port of New York taking
on cargo, as was alan the defendants” steamer
Trinidad, The plaintiffs then demanded of
the defendants that they reccive and carry
from New York to Barbadocs about 1,766 dry
barrels of freight at the rate of 25 cents.
Thke defendants notifled the plaintiffs that a
geperal offer had that day been made by them
to the trade to take cargo for Barbadoes on
the Trinidad, to sail on Jupe 4th, at 25 cents
per dry barrel, under an agreement that ship-
pers accepting that rate shonld bind them-
selves not to ship to that point by steamers
of any other line between that date and the
sailig& of the Trinidad. The defendants
offered these terms to the plaintifs, but, as
they were shipping b; the rival vessel, the
offer was declined.” Except during the week
when the EI Callao was engaged in taking on
cargo, the defendants have maintained the
regular rate of 40 cents to all shippers be-
tween these points; and, when it reduced the
rate a8 above described, exsctly the same
rates, terms, and conditinns were offered to
all shippers, inclnding the plaintiffs, and
carried freight for other parties at the redunced
rates only upon their entering intos a stipu-
tation not to ship by the rival vessel. After
the plaintiffs’ demand last mentioned had
been refused, they obtained an order from
one of the judgzes of the court in this action
requiring the defendants to carry the 1,760
barrels, and the defendants did receive and
transport them, in obedience to the order, at
the rate of 23 cents; but this order was re-
versed at general term. The plaintifa de-
mand eguitable relief in the action to the
effect, substantially, that the defendants be
required and compelled by the fudzment of
the court to receive and traosport for the
plaintiffs their freight at the special reduced
rates, when allowed to all other shippers,
without imposing the condition that the
plaintiffs stipulate to ship during the times
specified by the defendants’ line exclusively.
Yhether the rerular rate of 49 cenis. for
which it is conceded that the defendapts
offered to carry for the plaintids at all 1imes
without ¢conditions, was ar was not reasoo-
able, was a question of fact to be determined
upon the evigence at the trial : and the learned
trial judge has found as matter of fact that
it was reasonable, snd that the redoced rate
of 235 cents granted to shippers oa special oe-
easfons, and upon the conditions sod require-
ments mentioned, was not profitable. This
finding, which stands unquestioned upon the
record, seems to me to be an element of great
importance in the case, which must be rec-
ognized at every stage of the investiration,
A common carrier s subject to an action at
law for damages in case of refusal to perform
its daties to the public for a8 reasopable com-
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pensation, or to recover back the money paid
when the charge {s excessive. This right to
maintaln an action at law upon the facts al.
leged, it is urged by the learned counsel for
the defendants, precludes the plaintifls from
malotaining a suit for equitable relief such
a3 i3 demanded in the complaint,
suthority in other jurisdictions to sastain

the practice adopted by the plaintiffa { Wae-’

son v, Suthertand, 52 U. 8. 5 Wall. 74, 18
L. ed. 530; Menacho v. Ward, 27 Fed. Rep.
529 Telkdo, A. A. & N. M. R Co v, Penn-
sylranis Co.. 54 Fed. Rep. 741, 19 L. R. A,
895; Coe v. Lomimiltle &£ N R. (o. 8 Fed.
Rep. 575; Vincent v. Clicnzo & A. R Co.
49 11). 33 Seofield v, Lake Shore & M. 8. It
Co. 43 Ohio 5t 571, 54 Am. Rep. 8185),
though I am not aware of any fn this state
that would bring a case based upon such facts
within the usual or ordinary jurisdiction of
equity. So far as this case i3 concerned, it
i3 sutficient to observe that it {a now settled
by a very general concurrence of authority
that a defendant cannot, when sued in equity,
avail himself of the defense that an adequate
remedy at law exists, unless he pleads that
defense in his answer. Cogawcell v, New York,
N.H &1L R Co. 105N, Y. 819; Mentz v,
Cook, 108 N. Y. 504 ; Ostrander v, Weber, 114
N. Y. 95: Dudley v, Third Order of St
Francis Cong. 133 N. Y. 460; Trusctt v.
Kirn, 6 N. Y. 145

When the facts slleged are safficlent to en-
title the plaintifI to relief in some form of
action, and no objection has been made by the
defendant to the form of the action in his
answer or at the trial, it 18 too late to raise
the point after judgment odr upon appeal.
5o that, whatever objections might have been
urged originally against the action in its
present form, the defendants must now be
deemed to have waived them. This court
will not now stop to examine a minor ques-
tion that does not touch the merits, but re-
lates wliolly to the form in which the plain-

tiffs have presented the facts and demanded .
The ;

retief, or to the practice and procedure.
time apd place to ralse and discuss these
questions was al ot before the trial, and, as
tiiey were not then raised, the case must be
examined and disposed of upon the merita,
The deferdants were encaged in a business

in which the public were interested, and the;

duties and obligations growing out of it may
he enforced through the courts and the legis-
lative power. Munnv. Illineis, 94 U. 8. 113,
21 L. ed. 77; People v. Dudd, 11T N. Y. 1,
5L R A 559. InEngland these duties are,
to a great extent, regulated by the Bailway
and Capal Traffic Act (17 & 18 Viet. chap.
31), and by statate in some of the atates, and

busicess of interstate commerce, by act of
congress. The solution of the question now
presented depends upon the general principles
of the common law, as there is no statute in
this state that affects the question, and the
legislation referred to is important only for
thie purpose of Indicnting the extent to which
business of this character has been subjected
to public regalation for the general good.
There can be no doubt that at common Jaw a

- common carrler undertook generally, and not
2L R A
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a8 & casual occupation, to convey and dellver

oods for a ressonable compensstion as s
Eusiness, with or without a special agree-
ment, snd for all people indifferently ; and,
in the abacnce of a special agreement, ho was
bound te treat all afike in the gense that he
wrs not permitted to charge any one An ex-
tcessive price for the services. He Las no
right in any case while engsged In this pub-
lic employment to exact from any one any-
thing beyond what under the circumstances
is reasonable and just. € Kent, Com. 13th
ed. 598; Story, Ballm. §§ 493, 508; 2 Par-
gons, Cont. 135; Killmer v. Xew York Cent.
& H, R R Co. 100 N. Y, 395, 53 Am. 1{?.
194; Poot v. Lorg Mland R. Co. 114 N. Y,
800, 4 L. R. A. 331, 2 Inters. Com. Rep. 576.
It may als0 be conceded that the carrier can-
pot ubreasonably or unjustly discriminate in
favor of one or against another where the cir-
cumstances and conditions sre the same. The
question in this case is whether the defend-
ants, upon the undisputed facts contained in
the record, bave discharged these obligations
to the plaintiffa There was no refusal to
carry for a reasonable compensation. On the
contrary the defendants offcred to transport
the goods for ihe 40 cents rate, and we are
concluded by the finding ss to the reasonable
nature of that charge. The defendants even
offered to carry them at the unprofitable rate
of 25 cents, providing the plaintiffs wouldl
comply with the same cocditions upon which
the gouds of any other persno were carried at
that rate. What is ressonable and just ina
common carrier in & given case {s a complex
guestion, fnto which eater many elements {or
consideration. The questions of time, place,
distance, facilities, quantity, and character
of the gonds, and many other matters must
be cousidered. The carrier can affond to carry
10,000 tons of coal and other property to &
given place for less compenzation per ton
than ke could carry 50 ; and, where the busi.
pess f8 of great magnitude, & rebate from the
standard rate might be just and reasonable,
while it could pot fairly be granted to an.
other who desired to have a trifling amount
of goods carried to the same point.  So long
as the regular standard rates maiptained by
the carrier and offered to all are reasonable,
one shipper cannot complain because his
neiglibor, by reason of specisl circumstances
and conditions, can make it an objcct for the
carrier to give him reduced rates. In this
case the finding Implies that the defendants
at certain timea carried goods at & loss, upon
the condition that the shippers gave them all
of their business. Whatever effect may be
given to the legislation referred to, in its ap-

s plication to railroads and other corporations
in this country, so far as they enter into the !

deriving their powers and franchises from the
state there can be no doubt that the carrier
could at common law make a discount from
its reasonable general rates in favor of a par-
ticular customer or class of customers ia
isolated cases, for special ressons, and upon
special conditions, without violating any of
the duties or obligations to the public in-
herent in the employment. If the general
rates are reasocinable, a deviation from the
standard by the carrier in favor of particular
customers, for special reascus not applicable
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to th2 whole pulllc, does not furnish to par-
ties not simi ar]‘r situated any just ground
for complaint. When the conditions and clr-
cumstances are ldentical, the charges to all
shippers for the same serv ¢2 must be equal,
These principles are well settled, and what-
ever may be found to the contrary in the
cases cited by the learned counsel for the
plalntiff originated in the application of stat-
utory regulations in other states and coun-
tries, HFitehburg R. Co. w. Gage, 13 Gray,
393; Surgent v. Dston & L. ? Corp. 115
Mass. 422; Mogul 5. 8. Co. v. Mcfiregor, L.
R. 21 Q. B. Div, 544, affirmed .. R. 28 Q. B.
Div. 593, and by Tlouse of Lords [1892] Avp.
Cas. 25; Erertted v. London & N. W. R. Co.
L. R.3Q. B. Div, 135; Barendalse v. Eastern
Countiea B. Co. 4 C. B. N. 8. 78; Branley v,
South Eastern B. Co. 12 C. B, N, 8. 4.
Special favors In the form of reduced rates
to particular customers may form an element
1o the inquiry whether, as matter of fact, the
stamiard rates are reasonable or otherwise.
If they are extended to such persons at the
expense of the general public, the fact must
be taken into account in ascertaining whether
a given tariff of general prices ia or is not
reasonable. But, as in this case the reasonable
nature of the price for which the defendants
offered to carry the plaintiffs’ goods has been
pettled by the findings of the trial court, it
will not be profitable to consider further the
ropriety or effect of such discrimination.
];'lm rule of the common law was thus broadly
stated by the supreme court of Massachusetts
in the case of Fitehdurg R, Co. v, Gugr, supra.
Tpon that poiot thecourt said: “The recent
English cases, cited by the counsel for the
defendants, are chiefly commentaries upon the
special legislation of parliament regulating
the transporiation of freizht on railreads con-
structed under the autherity of the govern-
ment there, and comsequently throw very
little light upon questions concerning the
genera! rights and dutiesof common earriers,
and are for that reason not to be regarded as
anthoritative expositions of the common law
upon these subjects. The principle derived
from that source is very simple. It requires
equasl justice toall. But the equality which
is to be observed consists in the restricted
right to charge a reasonable compeusation,
and po more. If the carrier confines himself
to this, vo wrong can be done.  If, forspecial
reasons fn isnlated cases, the carrier sees fit
to stipulate for the carriage of gnods of any
class for individuals, for a certain time, or
fa certain quantities, for a less compensation
thar what is the usual, necessary, and rea-
gonable rate, he may undoubtedly do so with-
out entitling all parties to the same ad-
vaptage.” In Erershed v. London & N. W.
R Co., supra, Lord Bramwell remarked : *I
am not going to Iay down a precise rule, but,
speaking generally, and subject to qualifica-
tion, it 13 open to arailway company to make
s bargain with a person, provided they are
willing to make the same bargain with any
pther, though that other may not be in a
situation to make it. Anobviousillustration
may be found in season tickets.”™ The au.
thorities cited seem to me toremove all douht

&8 to the right of a carrier, by special agree-
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ment, to give redaced rates to customers who
stipulate to glve them all their business, and
to refuse these rates to others who are not able
or willing to so stipulate, providing. always,
that the charge exacted from such parties for
the service i3 not excessive or unreasonable,
The principle of equality to all, so earnestly
contended for by the learned counsel for the
plaintiffs, was not, therefore, vinlated by the
defendants, since they were willing and of.
fered to carry the plaintiffs’ goods st the re-
duced rate, upon the same terms and condi-
tions that these rates were granted to others:
and, {f the plaintiffs were unable to get the
benefit of such rate, it was because, for some
reason, they were unable or unwillinrg to
comply with the conditions upon wkich it
wis given to their neighbors, and ot because
the carrier disregarded his duties or obliga-
tions to the public. The case of Menacho v.
Ward, 27 Fed. Rep. 529, does not apply,
because the facts were radically different.
That action was to restraio the carrier from
exacting unreasonable charges habitually for
services, the charges having been advanced
as to the s;:nies complainicg, for the reason
that they had at times employed another lipe.
It decides nothing contrary to the general
views here stated. On the contrary, the court
expressly recognized the general rule of the
common law with respect to the obligations
and duties of the carrier substantially as it
is herein expressed, as will be seep from the
following paragraph in the opinicn of Judge
Wallace: *“Unquestionably, a common car-
rier is always entitled to a reasonable com-
pensation for his services. Ilence it follows
that he is not required to treat all those who

atronize him with absolate equality. It is

ig privilege to charge less than a fair com-
pensation to one person, or to & class of per-
sons, and others caonot justly complain so
long as he carries on reasonable terma for
them. Respecting preference in rates of com-
pensation, his obligation isto charge no more
than a fair return in each particular transac-
tion, and, except as thus restricted, ke is free
to discriminate at pleasmre. This is tke
equal justice to all which the law exacts
from the common carrier in his relations with
the public.” *

But it is urged that the plaintiffis were in
fact the only shippers of goods from New
York to Barbadoes by the El Callan, and
therefore the condition Jmposed that the re-
duced rate should be ted only to such
merchants as stipulated to give the defend-
ants their entire busipess, while in terma im-
posed upon the public generally. was in {act
aimed at the plaiotifs alone. The trial court
refuzed to find this fact, but, assuming that
it appeared from the undisputed evidence, I
am unable to see how it could affect the re-
sult. The significance which the learned
counsel for the plaintiffs seems to give to it
in his arpument is that it conclusively shows
the purpose of the defendants to compel the
plaintiffs to withdraw their patronage from
the other line, to suppress competition in the
business, and to retain a monopoly for their
own benefit. Conceding that such was the
purpose, it i3 not apparent how any obiiga-
tion that the defendants owed to the public
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was disregarded. e have seen that the de-
fendants might lawfully give reduced rates
io special cases, and refuse them in others,
where the conditions are different, or Lo the
geueral public, where the regular rates are
reasopable. ‘The purposc of an act which in
itself is perfectly lawful, or, under all the
circumstances, reasonable, 1a seldom, if ever,
material, Phelps v, Nowlen, 72 N. Y, 39, 28
Am. Rep. 93; Kif v. Youmans, 88 N, Y.
324, 40 Am. Rep. 543. The mere fact that
the transportation business between the two
points in question was in the hands of the
defendants 4id pot necessarily create a mo-
nopoly, if the general rates maintained were
reasonable and just. It i3 not pretended that
the owners of the El Callao proposed to give
regular service to the general public for any
less. When the service is performed for a
veasonable and just hire, the public have no
interest in the question whether one or many
are engaged in it. The monopoly which the
law views with disfavor is the manipulation
of & business in which the public are in-
terested in such a way as to enable one or &
few to control and regulate It in thetr own
interest, and to the deiriment of the publie,
Uy exacting unreasonable charges. But when
an icdividoal or a corporation has established
a business of a special and limited character,
such as the defendants {a this case had, they
Lave & right to retain it by the use of all
lJawful means. That was what the defend-
ants attempied to do against a competitor
that engaged in It, not regularly or .
manently, but incidentally and occasionally,
The means sdopted for this purpose was to
offer the service to the public at & loss to
themselves whenever the competition was to
be met, and, when it disappesred, to resume
the standard rates, which, upon the record,
did not at any time exceed & reasonable and
fair charge. I cannot perceive soything un-
lawful or against the public good in seeking
by such nirans to retain & business which it
does not appear was of suficient maguitude
to furnish employment for Loth lines. Un
this branch of the argument the remarks of
Lord Coleridge in the case of Mogul 8. 8. (.
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v. McGregor, supra, are applicable: *The
defendants are tiaders, wiih enormons sums
of money ewmbarkeq in their adventure, and
naturally and allowably desire to reap a
protit from their trade. They have a right
to push their lawful trades by all Jawful
means, They have a right to endeavor, b
lawful means, to keep their trade in thelr
own hands, and by the same mcans to ex-
ctude others from its benefita, §f they can,
Amrangsz lawful means is ecrtainly included
the inducing, by profitable offers, customers
to deal with them, rather than wlith their
rivals. It follows that they may, if they see
fit, endeavor to induce customers to deal with
them exclusively by giving notice that only
to exclusive customers will they give the
advantage of their profitable offers. I do pot
think it matters that the withdirawal of the
advantaces is out of all propertion to the in-
jury intlicted by those who withdraw them
on the customers who decline to deal ex.
clusively with them dealing with other
traders,® The courts, I adwit, should do
nothing to lessen or weaken the festralots
which the law imposes upon the carrier, or
in any degree to impalr bhis obligation to
scrve all persons fndiferently in his calling,
in the ab:ence of a ruascnable excuse, and
for a reasonable compensation ooly; but to
hold, as we are asked to in this case, that
the plsintiffs were entitled to have thelr
goods carried by the defendants at an un-
proftable rate, without compliance with the
conditions upon which it was granted to all
others, and which constitated the motive and
inducement for the offer, would be extend-
ing these obligations beyond the scope of apy
established precedent based vpun the doctrine
of the common law, and would, I think, be
contrary to reason and justice.

The judgment of the court feine dismissing the
eomplaint was right, and should be affirmned,
with costs.

Finch, Gray, and Bartlett, JJ., con-
cur; Peckham, J., disscnts; Andrews,
Ci. J., oot sitling.

KEBRASKA SUPREME COURT.

PHENIX INSTRANCE COMPAXNY, of
Brooilyn, Pif, in Err,
e
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*1. One Crew borrowed of a trust com-
pany 84,200, agreeing torepay it in

*Headnotes by Bagaxy, G

five years, wiih sersiannual foterest. To se-
cure the payment of this debt, Crew executed to
the tru<t company a mortgase upen his real
estate, This mortgage provided that Crew sbould
fosure the moriguged property agaiost loss by
fire [or five years, for the beoefit of the trust
company. Aboutthe date of the mortyage an
fnsurnnce company tssued to Crewn policy in.
suring the property against loss by fire for five
yeers, This policy ¢ontained the following pro.
vigiong: (a; *If the property be sold or trans-
ferred In whole or fo part without written

Noxe—Rights giren by the attachmenl’ of d mort-
Qe 81p to an ingurance policy.

€o wuch nocertainty exicted in regard to the
rights of the parties whben insurance was writien
upon mortgeged property that o many casesthe
attempt bas been made to provide for such casesby
means of & special clanse attached to of written in
the policy.
ZLRA

In some of the states the Insurance department has
provided & standard form- for such clause in the
same way that a standard form has been fixed for
the policy ftself.

In New York the standard mortgage clansa i as
follows: .

Lose or damage, If oy, under this policy, shall
be psyable to o A8 mortgagee {Or trus-

See also 25 L.R. A.656; 27 L.R. A.844; 36 L. R.A.673; 38 L. R.A.397; 39 L.

R.A 148
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permiasion In this policy, then, and in every such
case, this policy, ta vold” (b “When the prop-
erty shall be sold or incumt<red, or otherwise
disposed of, Written notlce elinil be given the
company of such sale or tncumbrance or dis-
porai: otherwise, this lnsurance on sauid property
shail immoediately terminate,” Attached to this
policy, end made rart thereof, was & “mortgage
ship” as follows: 1t Is hereby agreed that thisin

sirance, a8 10 the Interest of the mortgagee ouly
thvreln, sball not be tavalidated by any act or
negheet of the mortgagor or owner of the prop-
eny jusured, nor by the occupation of the prem-
isos for purposes more hazrdous thaa are per-
witted by this policy. It ig further agreed that
the mortgagee shall notify said company of any
change of ownership or increase of bazmrd which
eshail come Lo the knowledgeof the sxld mort-
pagee. and thatevery increase of harard not per-
mitied by this policy to the mortgagor or owner
#lusll be pald for by the mortgages oo reasonable
demandd, according to the esiabliahed acale of
rated, tor the whele term of use of such In-
creased bazard, It Is also agrecd that when-

NiBuasxa Scrnexe Cormr,

ferr.,

ever, the company thall par the mortaagee any
sum for icea under this policy, gnd shafl claim
that, ns to the mortgarnr or owner, no liability
therelor existed, it shall ut once be legally sub-
rogated 1o all the rights of the morteages under
all the securities held as collateral to the mort-
gage debt, tothe extent of such payment, or, st
its option, may pay to tbhe mortgayee the whole
priocipal due or to grow due on the mortgage,
with interest, and shall thereupon receive a full
assignment and travafer of the mortgaze and sl
other securities held as collateral to the mortgage
debt: but no ®uch subrogation shall fmpair the
rigkt of the mortgagee to recover the full
amount of its claim,” The pnlicy, oa its imn-
ance, was delivered to the trust company, which
retained the possession and title thereaf. Crew
sold and conveyed the mortaaged property with-
out the written permision of the insurance
company, and of which sale the latter bad no no-
tice of any kind until afier the insured yroperty
was destroyed by fire. The trust company
learned of the conveyance of the property anou
after it occurred, but neglected to notify the ine

tce), a3 interest may appear, and this Insurance ns
to the intereat of the morigagee {or trustee) ooly
theretn, ghall notbe invalidatad by any act or neg-
lect of the mortragor or of the wirtbio described
property, nor by any foreclosyre or other proceed-
foge or notice of sale relating to the property, nor
by aoy chaoge in the title or ownership of the
proporty, nor by any occupation of the premises
for purposes more hazardous than are permiited
by this policy: Provided, that to case the mort-
Fgor or owner shall negleet to pay any premivm
due upder this policy, Lhe mortgagee {or trustee)
shall. on demand, pay the same,

=Provided aisq, that the mortgnges (or trustee),
shall notify this association of any change of own.
ership or occupancy or increase of hazanl which
shall come to the knowledge of such mortgagee
tor trustec) and, unless permitted by this poliey, it
whall be noted thereon and the mortgageo {or trus.
teet ghall, on dexgnd, pay the premium for such
increased hazard for the term of the use thereof;
othrrwise this yolicy sball be null and void

“This assoclution reserves the right to cancel this
policy at any time as provided by ita terms, but in
ruch case this policy shall continue in foree for
the benefit only of the mortrazee ior trustee) for
ten daysafter notice to the mortgagee (o trustee)
of such cancelirtion and shali then cease, and this
associatisn shall have the right, on hke uotice, to
tancel (his agreement. -

“Whenever 1his associatiog shall pay the mort-
gagee lor trustee) any sum for loss or damage un-
der thfs policy and shall claim that a2to the mort-
fagor or owner, no Habllity therefor existed, this
amociation shall ta the extent'of such payment, be

“thereapon legally subrogated to all the rightaof
the parry to whom such payment shall be made,
under il securities held as collaternl to the mort-
guee debt, or may, at its option, pay to the mort-
gazee (or trustee) the whole principal due orto
grow due on the mortgage with ioterest, and shall
ioereupot receive a full assignment and tranzfer
of the mortyage aad of all such other securities;
but no subrogation shail lmpair the right of the
marty yree (or frustee) to recover the full amount
of ki3 claim.™ -

An additional clause has been loserted fn the
mortgage clause which is now used by some com-
panies. It is knowan as the full contribution clause
and is a3 foliows:

*Iu caze of any other Inmurance upon the within
described property this company shall not beliable
wvaaer thin policy for a greater proportion of any
Joss or damage pustained than the sum hereby in.
aured bears 10 the whole amount of ingursnce ou

2B LRA

wald property, issued to or held by aoy party or
parties baving an insurable interest tberein,
whether as owner, mortgigees, of otherwise.”

1o EDDY ¢, LOSDOXN ASSCR. CO., poed, 655, some of
the policies contained the full contribution clause
while others did not.

Most of the mortgage clauses in ose conform
quite clogely to those given above,

The mortgage clause t5 leyal Westchester F.
Ina. Co. v, Coverdale, 43 Kan. 448

Righis of morigages.

The construction of this clause has been quite
uniformly favorable to the mortgngee,

It seems 1o have settled the .question that the
mortgagee may maintain as action io his own
name for the loss sustained by him, Hartford F.
Ins. Co. v. Oleott. 97 1. 449,

And the mortyager canoot maimtalo an sction
ob the policy unleas the morigage debt has been
pald, or he has authority from the mortgasee todo
s, Westchester F. Ina, Co. v. Coverdale, supra,

50 in acsse jn which a bank had an pgreement
with the insurance company a3 to &l policies as-
signed to it which was practically the same s the
New York mortgage ¢lause, thecourt held thatun.
der such coutract the mortragee was entitied to
maintzin &n action oo the policy In its owa pame.
Meriden Fav. Dank v, Home Mat ¥. Ins. Co. 50
Conn, 34

The legal effect of the mortgage ciause is that
the Insurer agrees that in case of Joss it wifl pay
the money directly to the morigagee, and recog-
nizes him as a distinct party in interest. It crveates
% new contract with the mortragee. Hastiugs v,
Westchester F, Ina. Co. T3 N, Y. 14l

‘The acta of the mortgagor will not affect the
righta of the mortzagee. Eliot Five Cenws Sav,
Dank v. Commercizl U, Assur. Co. 142 Mass 147,

The mortgagee is ot to be aTected by additional
insurance taken by the mortgagor. Hartlord P,
Ins. Co. v. Olcott. supra.

The mortgagee a not afected by the mortmazor's
obtaining more insurance than the amourt per-
mitted, even though the polictes are in his possea.
gion, or though the insurance is taken out by him
at the mortgagor's request.  Miztual F. Ina Co. of
New York v. Alverd. 61 Fed. Hep. 754

The fact that the mortgagee proceeds to make
the repairs will not prevent its recovering oo the
policy, if the insurer never gives notice of jtaio-
tention to do so. Eliot Five Centa Sav. Dank v,
Commercial T, Assur. Co. supra.

The policy as to the mortgagee is not avoided by
the sale of the property by tbe mortgagor to a
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surance compeny thereof until after the fire.
Prior to the destruction of the insured property
by fire the trust company solid and assigned the
mortgage debt, guaranteeing the collection and
payment thereof, but did not assign the insurance
policy, or part with its possession. The mortguge
debt was unpaid and not due st the time of the
destruction of the insured property. The trust
company brought suit sgainst the lnsurance
company to recover the amount of the loss
While this action was pending the mortgage debt
matured, and the trust company, in pursusnce
of its contrzet of guaranty, palditof, Fell: (1)
That neither the sale and convevrance of the mort-
gaued property by Crew without the permission
of the insurance company, aor hia faflure to give
the insurioce company notice thereof, voilded
the policy aa to the trust company. (2 That the
status of the frust company was not that of &
mere amsignee of the lnsurance policy issued to

Prexrx Ixa. Co. v. Quana Loax & Trust Co.
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Crew, nor that of a person appointed to collect
the loss for him: that the policy contained a con-
tract between the insurance company and the
trust company separate and fndependent from
the contract between Crew and the insaiance
cotpany; and that the rights of tha trust come-
pany could not be made to depend upon Crew's
oheervance of his arreemoents with the jnsumance
enmpany. (3 That the neglect of the trust com-
pany to notify the fnsurance compauy ot the
sale of the mortgaged property did not void the
policy as to the trust company.

2. Thatasbythetermsofthe insarance
policy the loss was made payable to
the trust company, 2od as it owned and
held possession of the policy, and had guaranteed
the payment of the mortgge debt, the suit was
properis brought in ita name, alihough the as-
signee of the mortgage debt was also & proper
party plalotiff.

third per=nn, nor by the latter's taking out addi-
tional insurance; nor is the mortgagee hound to
pro rate with the Iatter policy. Ciry Five Conts
fav. Bank v. Pennsyivania F. Ina, Co, 122 Masa,
145,

The mortgagee may furuish the proots of loss-
Gruham v. Firemen's Ins. Co. 8§ Daly, £7L

But it has been held that the attachment of the
mortgage clause to the policy alter it has become
void bocaunee of the acts of the mortgagor and after
the mortgagee has entered for breach of condition,
will give the mortgagee no rights under the policy,
Davia v. German Amertican Ion, Co, 135 Mass, 21,

The cl4use has po application to the case of &
misrepreseniation by an agent of A mortguges a3
to the owner of the property. And bisinterest will
rot be protected in case of such misrepresentation,
Groham v, Firemea's Ios Co, ST N. Y. 60,41 Am.
Hep. 348,

£a if the mortgages fails to notify the insurer of
tocrease of bazard or change of ownership which
came to his attention, the mortgage clause ceases
to protect bim. Ormshy v. Pheenixz Ins. Co. of
Brooklyn (8, Dek.) March 3, 1¥M,

80 if themnrtgagee applies for a renewal of the
policy and fails to disclose increased hazard which
bas arisen since the onginal’policy was kssired and
which is known to bim, he s nnt protected by the
mortgage ciause, Cold v, Germania F. Ina. Co, 9%
N. Y. 7

And in National Bank of D. 0. Mills & Co. v.
Cnion Tnad Co. of Fap Franciaco, 88 Cal 4%, al-
though the question was not directly passed wpoo,
it seems to te intimated that failure by the mort-
gagee to notify the Insorer of increase of risk
would take away its rights under the mortguge
cifuse.

While the thme for redemption has not elapeed,
the fact that the mortgagee bas bid in the property
at foreciosure sale, and credited the amounts of
the bid on s debt will vot reduce the amount of
its debt 50 as 10 rednce the amount which the fu-
surer will be compelled to pay under tbe policy.
National Bank of D. O, Mills & Co. v. TUnlon Ina
Lo. Of San Francisco, supra

Righta of the mortpagor and his granices,

The mortgagor, atier the policy has becoma vold
#2810 him, canant compel the application of the
amoupt recovered on it io satisfaction of the mort-
wape. Springtleid Fire & Marine Ins. Co. v. Allen,
£3N. Y.3%, 3 A, Rep. TIL

After the policy has become void as to the mort-
gagor, be cannot scquire any joterest uoder it by
taking an asrignment from the mortgagee. Lett
v. Guardiazn F. Ins Co, 52 Bun, 570, 135 N. Y. 82,
L. R A

If the mortgsgor's vendre procures additional
insurance with an sgre¢ment between bhoth come-
panivs ms to prorating in case of loss, the mortga-
gor bas no interest in the origioel policy, because
of his Hability on the bond, 1o compel the firnt in-
surers to pay the mortgagee the fuce of their pol-
icy free from deduction because of the additlonsl
fnsurance. Phoenix Ina Co. of Brooklyn v. Floyd,
1% Hun, 247,

Afier the mortiagor bas conveyed the property
fn violation of the terms of the policy neitber ba
nor his vendee can conmpel an gpplication of the
proceeds of the policy to the satisfaction of the
mortease. Kterliog F.Ios, Co. v, Betirey, 48 Minn. ¥,

I1 the policy Is avoided by the act of the owner,
a second mortgagee cinnot bave an interest in the
insuraace if the lesurer has pald the thortzagee's
ciaim aod taken an signment of the morigage in
accordance with the terms of the policy. Allen v,
Watertown F. Ins, Co. 132 Mase, 422,

The sulropat ton clouse,

To entitle the Inenrer to subrogation und.r the
terms of the clanse the focts must be sch thot as
aguinst the mortgagor there would be by the terms
of the policy an actual exernpting Trom liabdlity.
Traders® Tos Co. v. Race, 142 111 339,

To entitie the tnsurer to the benefit of the subro-
gation clsusa upoo tender of the amount of the
mortgsgee's ey g0 48 to put the worteax.e in do-
fauit for refusing 10 assign the mortgaze to it, it
must make tbe teodor within & reasonable time
and before it has compelied the mortgawee to
bring suit on the policy. FEliot Five Cents fav.
Bank v, Commercial U, Asgur, Co, 142 Mass, 112,

It the clause rimply provides that no gale of the
property aball affect the right of the mortgaeee to
recover i case of loss vuder this poley, without
any provision as to the right of subrogation, there
csn be no subrogation in favor of the insuracee
company, Graves v. Hampden F. Ios, Co, 10 Allen,
E-1 9

The prorating clause.

A stipulstion that In ease of other insarance the
tasurer shail not be liable for a greater proportion
of any loss than the sum hereby jpsured bears on
the whole stnonnt of Jnsuracce epon the property
issued to or beld by any person havingae insgrakie
interest therein, whether as owses, tuortgagee, oT
otherwise, does not apply in case the same com-
pany issues two policies on the same day, one with
the mortgage clause. and the other directiy to the
mortgazor without such clause. Crow v. Green-
wich Ios. Co. 68 Hun, &b P.¥.
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RROR to the District Court for Douglas

Counly to review a judgment In favor of
plaintiff in an sction brought to recover the
amount alleged to be due on a policy of fire in-
surance. Ajplirmed.

The facts are stated in the opinion.

Mearrs, Jacob Fawcett and F. H, Stur.
devant for plaintilf in error.

Mr. Howard B, Smith, for defcadant in
error:

The mortgage slip recognizes that a cob-
tractual relation exists between the iosurer
and the mortgagee separate aand distinet from
the contractual relation between the insurer
and the mortzagor.

Hartford P Ins. Co. v. Alcot?, 97 TII, 449;
City Fice Cents Sav. Bank v. Pennsyirania F.
Ins. Co. 122 Mass, 165; Haestings v. Westchealer
F, Ins. Co, 73N, Y. 141,

The cffect of knowledse on the part of the
local ageot has repeatedly been adjudicated by
this court in caszes even whete there was an in-
crease of risk. Such cases are, of course, far
stronger than the case at bar.

Ktate Ins, Co. of Des Moines v, Jordan, 29
Neb. 514,

Policy and good faith require that the per-
sons clothed by the insurance companies with
power o examine proposed rishs and fill out,
receive, and approve applications for iosur-
ance shall bind their priocipals by their acts
and Enowledze acquired by them,

Springfield Fire & Marine Ins, Co, v. Me-
Limana, 23 Neb, 848, :

The effect of a retention of the premium by
an iosurance company as a waiverisshown in—

Springficld Fire & Marine Ins. Co. v. Me-
Zinans, wupra; Deelling House Ins. Co. v.
Weike!, 33 Neb. 663,

The fact that plaintif was a gusraoctor is
conclusive evidence that it had an insurable
interest,

New England Fire & Maring Inse. Co. v.
Wetmore, 33 11, 221; Werren v. Darenport F.
Ins. Co. 31 Towa, 464, T Atw. Rep. 160; State
v. Farmers & M. Mut. Ben. Asso. ;{L;’ncoln,
13 Neb. 276; Cone v. Nagara F. Ins, Co. G0
N. Y. 619; Power v. Ocean Ins, Co. 19 La. 28,
83 Am. Rep. 685; Morrison v, Tennessce
Marine & F. Ins. Co. 13 Mo. 262, 59 Am, Dec,
303, nete; Strong v. Manufucturers Ina, Co, 10
Pick. 40, 20 Am. Dec. 507, 510, 511, nole en-
titfed **lpsurable Interest in Property;”™ 1
May, Ins 84 ed. § 76, p. 128,—definition of in-
Buiuble interest; Wood, Fire Ins. 2d ed. p. 613, —
definition of insurable interest; Richards, Ins.
g&;?) § 28; Grable v. Germanr Ins, Co. 32 Neb.

Tbe aclion was properly brought ia the
name of the defendant in error.

Wuring v. Indennity F. Ias. Co. 45 N. Y.
608, 6 Am. Rep. 146; Neaw York L. Ins. Co. v.
Bonner, 11 Neb, 169; Hunt v. Mercantile Ins.
Co. 22 Fed. Rep. 503; Gardinier v. Kellogg, 14
Wis. 605; Seantlin v. At/ison, 12 Ean. 85;
el v, Sheldon, 13 Neb. 207; Roberts v. Snow,
27 Neb, 423,

The actoal knowledge of the transfer by the
szent, his oral asseat thereto, the surrender
of & valuable consideration by Mrs, Platter to
Mr. Crew, the failure of the sgent then to ten-
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der back the rebate premium, and the faflure
of the company to refund any portion of the
premium since it learned of the loss,—are &
waiver, and the company Is now estopped to
deny that there la a waiver.

Sehoneman v. Westernf Horse & Cattle Ins
Co. 16 Neb, 404; Western Ins, Co, v. Scheidle,
18 Neb. 493; Springfield Fire & Marine Ine
Co. v. Winn, 5 L. R. A, 841, 27 Neb. 849;
Carrugi v, Atantic F. Ina. (o, 40 Ga. 135, 3
Am. Rep. 567; Amazon Ins. Co. v. Wall, 31
Obio St. 623, 27 Am. Rep. §23.

Ragan, (., filed the following opinion:

The Omaha Loasn & Trust Company, here-
inafter called the “trust eompany,”™ sued the
Phentx Insurance Company of Brooklyn, N.
Y., hereinaf{ter called the “insurance com-
pany,” in the district court of Douglas
county, to recover the value of certain prop-
erty destroyed by fire, and insured by the
insurance company. 'The trust company had
judgment, and the insurance company brings
the case here for review. The material facta
in the case mre: In February, 1936, one
Nathaniel 8. Crew was the owper of a tract
of land in Buffalo county, Neb., on which
were situate a barn and some other baildings.
Ip said month of February, Crew and his
wife borrowed of the trust company £4,000,
and, as an evidence thereof, executed and
delivered to the trust company their coupon
bond payable to the order of the trust com-
pany five years after February 1st, with in-
terest payable semiannually, and secured the
same by a first mortzage on their said real
estate. By the terms of this mortgage, Crew
and his wife agreed to insure, and keep in-
sured for five years, the buildings on their
real estate, for the benefit of the trust com-
pany. On the 3d day of March, 136, the
insurance company issued the policy sued on,
insuring the buildings of Crew on his real
estate against loss or damage by fire for &
period of five years. The policy contained
the following clauses: (a) “If the property
be sold or trunsferred in whole or in part
without written permission in this policr,
then, and in every such case, this policy is
void."* (b) “When the property shall be
sold or incumbered, or otherwise disposed
of, written notice shall be given the com-
pany of such sale or incumbrance or dis-
posal ; otherwise, this insurance oo said prop-
erty shall immediately terminate.” Attached
to this policy, and made a part thereof, was
also what is known and called among insur-
ance men & *mortgage slip,” which contained
the following: *Fhenixr Insurance Co. of
Brooklyn, N. Y. Loss, if any, payable to
Omaha Loan & Trust Company, of Omaha,
Neb,, mortgagee, or its assizns, as its inter-
ests may appear. It is hereby agreed that
this irsuraoce, a3 to the interest of the mort-
gagee only thereie, shall not be invalidated
by any act or neglect of the mortgagor or
owner of the property insured, nor by the-
occupation of the prewmises for purposes more
hazardons than are permitted by this policy.
It is further agreed that the mortgagee shall
notify said compacy of any change of own-
ership or increase of hazard which shall come
to the knowledge of the said mortgagee, agd
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¢that every Increase of hazard not permitted
by this policy to the mortgagor or owner
#hall be paid for by the mortgagee on rea-
sonable demand, according to the established
scale of rates, for the whnle term of use of
such increased hazard. It is slso agreed that
whenever the company shall pay the mort-
gagee any sum for loss under this policy,
apd shall clalm that as to the mortgagor or
owner no lability therefor existed, it shall
at once be legally subrogated to all the rights
of the mortgagee under all the securities held
as collateral to the mortgage debt, tothe ex.
tent of such payment; or. at its option, may
pay to the mortgagee the whole principal
due or to grow due on the mortgage, with
fnterest, and thall thereupon receive a full
assignment and transfer of the mortgage and
all other securities held as collateral to the
mortgage debt ; but no such subrogation shall
impair the right of the mortgagee to recover
the full amount of its claim. Date, March
8, 18588, Jobn Y. Roe, Agent.” The policy.
with the mortgage slip attached, upon its
issuance, was delivered to the trust com}mny,
and has ever since been owped and held by
it. The bond and mortzage executed by Crew
to the trust company was in April, 1838, by
it s0ld and assigned to ose Huey, the trust
company guarantecing the collection of the
ptincipal and the prompt payment of the
coupons of said morteage loan. On the 1st
day of April, 1858, Crew and wife sold and
conveyed their real estate to one Platter.
For the purposes of this case, we take it as
established by the evidence that no notice,
written or otherwise, of this conveyance,
was given to the insurance company, either
by Crew or Platter or the trust company,
though the latter knew thereof soon after it
occurred, until after the property insured
bad been destroved, which occurred on the
2%th day of April, 1880, On the 12tk day
of Qctober, 189, the insurance company hav-
ing refused to pay the loss, the trust com-
pany brought this suit; and on tbe 1st day
of February, 1801, in pursnance of its con-
tract of guaranty with Huey (the mortgrage
loan being due ou that date) paid off and
took up the mortgage loan, and ewned and
held it at the date of the trial of this case
{December 80, I591); the amount at that
date due and unpaid oo the loan being about
£3,000, such amount being largely in excess
of the value of the insured property destroyed
by fire. 'To reverse the judgment rendered
in this case, counsel for the insurance com-
pany make three arguments in this court:

1. It is contended that, as Crew sold and
conveved the premises on which was the in-
sured property without the written consent
of the insurance company to such sale being
indorsed on the policy, and a3 nefther Crew
nor Platter furnished the insurance company
a0y written notice of such conveyance, the
policy bad become void, and was tot in force,
even as to the trust company, at the time of
the lpss sued for. This argument is based
upon the theory that the right of the trust
company depends upon the observance of the
stipulations of the policy by Crew ; that the
trust company cannol enforce the policy if
Crew could not.  But we do not agree with

WL R A,

Prexix Ixa Co. v. Quans Loax & Trroer Co.

633

this contention. The trust company 78 not
bere as the mere assignee of the insarance
policy fssued to Crew, nor I3 it here simply
as the person appointed to collect the fosa
for Crew. We are not concerned In this case
with the question as to whether Crew bas
forfeited his right to enforce the policy. It
may be that, by reason of his sale of the
property without the written permission of
the insurance company thereto indorsed on
the policy, so far 8s he is concerned, the pol-
iey from that moment cessed to be of an
effect. It may be that, by reason of the fail.
ure of Crew and Platter to give written no-
tice to the insurance company of the convey-
ance of the property to Platter, neither of
them can enforce the policy. lowever this
may be, it does not follow that because Crew,
by his conduct, has precluded himself from
enforcing the policy, therefore the trust com-
pany has. As we view It, the Insurance com-
pany, by its policy, agreed with Crew to
insure his property, on certain terms and
conditions, and, in case it was destroyed by’
fire, to make good the loss and damage. But
this is not all the insurance company agreed
to do in this policy. It also, in this policy,
contracted and agreed with the trust company
that it would pay to it or 113 assigns what-
ever loss or damage the ipsured property
might suffer from tire within the life of the
policy. This contract with the trust com-
pany was a separate and independent eon-
tract from the one ectered Into between Crew
and the insurance company, and the right of
the trust comparny to enforce it does not de-
peod upon whether Crew has kept his en-
gagements with the insurance company.

n Hastinga v. Westchester F. Fna. Co., 73
N. Y. 141, the facts were: Stoat and hus-
hand executed a mortgage to Hastings for
$14,600, and on the same day the fnsurnnce
company iseued to Mrs. Stout a policy of in-
surance on the mortgaged property, insuring
it for three years in the sum of §10,000,
This policy contained 8 provision that in
case any other insurance should be taken ont
on the insured property the assured should
be entitled to recover of the Westchester
Company "no greater proportion of the loss
sustained than the sum insnred by it bore to
the whole amount of ipsurance effected on
such property. The policy also contained a
provision that the loss, if any, should be
pavable to Hastings, the mortgagee, and the
policy also contained a provision almost
identical with the ore eontained in the mort.
gage slip attached to the policy in sait.
After this policy waa issued, Mrs. Stout pro-
cured $4,000 additional insurance on the prop-
erty. The insured property wasdestroyed by
fire, the loss amounting to $9,5832.52.  Ilast-
ings, the mortgagee, and to whom the loss
under the Westchester policy was payable,
claimed the entire amount of this loss from
that company. The Westchester Company
resisted this, claiming that, by reason of the
additional insurance procured on the prop-
erty by Mrs. Siout, it was only liable for
14 of the total loss. Miller, J., delivering
the opinion of the court of appesls of New
York, said: *It is claimed, bowever, by
the appellant’s counsel, that the policy was
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an fosurance of the interest of the owner of
the sroperty solely ; that such owner was the
assured, snd the defendsnt only agreed to
make good the loss of such owner, and inas-
much as anotber poliey existed at the time
in favor of such owner, although entirely un-
known to both the plaintids and the defend-
ant, the Iatter was entitied to the benefit of
the condition contained in this policy, which
declares that in case of any other insurance
« - » the assured 1s entitled to recover no
greater proportion of the loss sustained than
the sum insured bears to the whole amount
fnsured thereon. This ition cznnot, 1
think, be maintained. I'rior to the time
- when the mortgage clause was entered upon

the policy, the word ‘assured® referred to the
owner, and ft Is hanlly to be assumed that
the mortga would have accepted such a
provision i there was any reason to suppose
that they would be affected by any prior in-
surance. They would, no doubt, have de-
manded a separate policy as mortgagees, in-
stead of trusting to the hazard and uncertainty
of pursuing a remedy upon a policy of which
they had no knowledge, and agaipst a com.
pany to which they were strangers, and in
regard to whose responsibility they had no
{nformation whatever. The fegal effect of
the mortgage clause was that the defendant
agreed that io case of Joss it would pay the
money dircctly to the mortgagees, and they
were thus recognized a8 & distinct party fo
foterest. Tt created a mew contract from that
time with the mortgagees, the terms of which
most clearly fndicate that ft had no relation
to the application of the conditinn referred
to. The insurznce bad been to the owner.
and the additional provisions, which were
incorporated in the policy by the mortgaze
clause, created a distinct contract with the
mortgagces. It was an jodependent agree-
ment, partaking in no sense of the charucter
of an assignment of a policy of fnsurance,
but one in which the mortgagees were recog-
nized as a separate party, baving distinct
rights, and entitled to receive the full amount
of imsurance money, without any regard
whatever to the owner of the property. e
meaning of the word ‘nsures' has oot been
changed by the addition of the mortgage
clause, the object of which evidently was to
protect the mortgagees against the effect of
the provision in which the word is employed.
The interest of the latter was distinet and
separate when this change in the policy was
made, and the Intention of the parties was,
beyond question, to insure the plaintifis un-
dera new contract. Any different interpreta-
tion would lead to great injustice, and place
the mortgagees under the conirol and at the
mercy of the owner, by changing the charae-
ter of the cefendant’s liahility, which might
operate to prevent the Indemnity which the
defendant iotended to provide. If the con-
dition referred to was in force either before
or after the arrangement, the owner might
effect other insurance, and thus jeopard the
rights, if oot entirely control the security, of
the piaintiffa,™ All that is said by Miller,
o., in the Westchester Cnse, is applicable to
the case at bar. In this case the insurance
tompany, by the mortgage slip, stipulated
3L R A
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that the rights of the trust company should
pot be invalidated by any act or neglect of
the mortgaror or owner of the insured prop-
erty. Reading the entire policy together,
the only reasopable construction that can be
placed upon it is that it was never the inten-
tion of the insurance company or of the trust
company that the rights of the latter should
be made in any manper to depend upon any
act or omission of Crew, the mortgagor and
original owner of the insured property.

In Westclester F. Ina. Co. v. Corerdule, 43
Kan. 448, a policy substantially like the one
fa controversy here was considered by the
supreme court of Kansas; and in deciding the
rights of a mortgagee to whom, by a mert-
gage slip attached 1o the policy, the loss was
made parable, that court said: *The mort-
gage clause [slip] created an jndependent
and a new contract, which removes the mort-
gagees beyond the control of the effect of
any act or neglect of the owner of the prop-
erty, and renders such morigagees parties
who have a distinct interest, separate from
the owner, embraced in another and a differ-
ent contract. The tendency of the recent cases
is to recognize these distinetinns and thus
protect the rights of the mortgagee, when
named in the policy, and the interests of the
owner and of the mortgagee are reganied as
distinct subjects of insurance.” In City Fice
Cents Sae, Bank v. Pennayivania F. Ins, Co.,
122 Mass. 163, the supreme court of Massa- -
chusetts had under consideration a policy
substantially like the one in suit, aod, in
discussing the rights of a mortgagee to re-
cover on the policy nctwithstanding the vio-
Iation of 1ts terma by the owgper, said: “But
the {insurance] corupany has made a special
contract with the plaintiff, by the fair con-
struction of which we think 1t is entitled to
recover the whole Toas proved in this case,
it belog Jess than its debt. The [fosurance]
company has agreed that ‘no sale cr transfer
of the property Lereby insured shall vitiate
the right of the mortgagee to recover in case
of los8.” A necessury consequence of & sale
and transfer of the property is that the pur-
chaser has a right to insure his interest,
Such right i{s an incident of his ownership.
The object of the special stipulation which
the mortgagee took care to procure was to
secure the insurance of its interest as mori-
gagee, and to avoid its defest by any sale
or tmusfer of the property; and, by a fair
interpretation of the conttact, it meaps that
its rizght to recover shall not be vitiated by
any of the natural consequences or incidents
of a sale or transfer. Otherwise, the stipu-
lation is of very slight value to the mortga.
fee.' In Hartford F. Ins. Co. v. Olmte, 97

11. 439, the facts were: The owner of prop-
erty procured a Folicy of iosurance on the
buildings thereol in bis own name, for his
own benefit, and for the benefii of & bank to
which he owed a debt secured by a morteage
on the insured property. This mortzage re-
quired the owner to insare the property for
the benefit of the bank. The policy provided
that in case of loss the insursoce company
should pay the amount of it to a trustee
pamed in the mortgage, for the benefit of the
bank or the holder of the note. ‘The policy
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also provided that the owner might procure
additional insurance, but that in case he did
8o, and loss occurred, bhe should pot be en-
titled to recover of the Hartford Insurance
Company any greater proportion of the loss
than the amount fnsured by its policy bore
to the whole sum insured. The Xﬂlicy also
provided that in case of loss, and a failure
of the ipsurance company and the {nsured to
agree upon the amount thereof, the contro-
versy should be sobmitted to srbitration.
There was a mortgage clause or mortgage
alip attached to the policy, containing sub-
stantially therprorisions of the mortgageslip
made a part of the policy in controversy here.
‘The owper of the property procured addi-
tional insurance thereon. ~ A loss occurred,
and the owner and the Insurance company ar-
bitrated the amount thereof. The {nsurance
company baving refused to pay the amount
of Joss to Olcott, the trustee in the mortgage
held by the bank, this suit resulted. The
supreme court of Illincis decided that the
owner and the baok held distinct interests
under the policy, it befog in substance two
contracts; that the owner, in a suit on the
poticy for a loss, wonld be limited to a re.
covery of a pro rata share of the company,
when prorated with the amounts of the sub-
sequent policies, and would be bound by his
nct of submitting the amount of damages to
appraisal, but the bank, in a sulit by it or
fts trustees, would not be limited to a recov-
ery of the insurance company’'s promated
share, with the other compantes {asuiog the
sutsequent policies, nor would it be bound
by the selection of appraisers in which ft
did not join, and that it had no control over
the acts of the mortgagor, and was not bound

by his acts or negbl:rct.
In the case at , If the trust company
ee of Crew,

was suing simply as the assi
then its right to recover would depend upon
whether Crew could recover, or E‘E. by the
insurance policy, the trust company had been
named a3 a party to whom the loss should be
aid, as the agent or trustee of Crew, then
ts right to recover would depend uﬁon
whetter Crew could enforce the policy. Bat
the trust company does not stand in either
of these relations in this case. It had an in-
terest in the assured property, in that it bad
a lien upon it, and stands here to enforce
rights of its own under the contract between
it and the insurance company.

%, As already stated, one of the terma of
the policy, or the mortgage slip made a part
thereo!f, was that the trust company would
ootify the insurance company of any change
of ownership of the insured property, or in-
crease of hazard thereto, which should cnme
to the knowledge of the trust company. The
trust company learned of the conveyance of
the property by Crew o Platter soon after
it occurred, but neglected to notify the in-
surance company thereof, The second argn-
ment of counsel for the {nsurance company
is that, because of the failure of the trust
eompany to potify the insnrance company of
the change of ownership of the insured prop-
ertg. the trust company bas lost its right to
entorce the policy. It is not claimed that
the transfer of the property in soy manner
S LRA .
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increased the bazard of the risk. 8o wehave
the question as o whether the neglect of the
trust company to notify the insurunce com-
pany that Crew had conveyed the property
worked a forfeiture of the rights of the trust
compuny to enforce the policy. The policy
does not provide when the mortgrgee shall

ive this notlce, nor is there any provision
n the policy or mortgsge siip to the effect
that in case the mortgagee comes into pos.
session of knowledge that the hazard of the
rizk has been increased, or that the property
has been conveyed, and Bbeglects to notify
the insurance company thereof, the policy
shall therefore be vold.  We are not prepared
to say that such a provision couh.r be en-
forced If It was contalned in the policy.
There is no claim here on the part of the in-
surance company that it bas suffered any in-
{ury or damage by reason of the neglect of
the trust company fn this respect. The in-
surance company has received a premium for
carryiog this risk for five years, and we do
not think that it should be allowed to escape
compliance with its contract because the trust
compan{ has neglected to perform an im
material promise on its part, and which
neglect of the truat company has worked no
injury whatever to the insurance company.
ﬁmﬁng‘ v. W F. Ins, Co. 73 N. {.

1. .

3. The thinl point relled upon by counsel
for the insurance company for reversing this
case is that this suit was not brought in the
pame of the real party in interest. We have
already seen that the policy contained a sepa-
rate and independent contract between the
ipsurance corapany and the trust company,
and that the trust company had an {ntercst in
the insured property. DBy the terms of this
contract the policy, when issued, was de-
livered to the trust company, and it has never
parted with its possession or the title to it
since, * Where, by a poiicr of fire insur.
ance, the loss is made payable to & third per-
son us his interest may appear, the language
imparts an interest in the property in such
third person to the extent ¢f his interest.
The fnsurance is for his benefif, and he or
his assigoee may maintain an action upon
the policy in case of l0sa.™ Piiney v, Glens
Folls Ins. Co. 63 N. Y. 6. In this case
Crew, had he never conveyed the imsured
property, could not bave maintafned an ac-
tion against the insurance company to recover
this losa, at least without showing that he
had paid and discharged the mortgage debt.
Westchester F. Ins. Co. ¥v. Corerdale, 43 Kan,
446. At the time the suit was brought,
iluey, the owner of the mortgare debt, may
liave been a proper party plaintiff, but that
question was not raised in the court below,
and is not raised here. Furthermore, Huey,
Yy assigning the mortgare delt to the trust
company during the pendency of the action,
parted with all bis interest, if be had any,
in the subject-matter of this action and dia-

ualified himself from being a party thereto.
%he trust company, by assigning the mort-
gage debt to Huey, did pot thereby assiga
him the insurance policy, nor part with its

interest in it, nor its right to enforce it. As

the trust company guaranteed the collection
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and payment of the mortgage debt, it still
bad such an interest im the insured property
a3 entitled ft, in case of a loss, to sue for a
recovery, and at the time the judgment was
rendered the only party that could have
maintained this actinn was the trust com-
pany. Jlackwell v, Miami Valley Ins. Co.

New Yonrx CooRrr or ArPEAsLS,

Ocr.,

48 Ohio Bt 533, I4 L. R. A. 431; Cone v,
Niagara F. Inx. Co. 60 N, Y. 819; Weed v.
Ifanburg.-Bremen F. Ins, Co. 133N, Y. 3% ;
Westchester F. Ins. (o, v. Corerdale, supra.

There 1s no error in the record, and tAe fudy-
ment of the diatrict court is affirmed.

KEW YORK COURT OF API'EALS,

Fred C. EDDY, Receiver of the Syracuse
Screw Company,

€.
LONDON ASSURANCE CORPORATION,
Appt.,

and
Giies EVERSON, Respt, '
{And Six Other Cases.)

Q4 N, Y.80

1. A mortzagee may properly proceed
to judzment and sale in & foreclosure
sujt which was pending when a loss by fire 00
curred, uoless payment of bis mortgage dobt s
made, ubder & policy etipulatiog that his interest
in the insurance shall not be invalidated by fore-
clusure, although it alse provides for subrogation
of the insurer to bis rights under the morigage
with a provieo that it shelt not impair his right
to recover the full arsount of his claim,

2. A provision that & mortgagee's in-
terest in a policy of insarance shall
not be “invalidated™ by any act of the
owner means that it shall not be Injurlovnsly *im-
paired or affected™ thereby, and prevents the re-
duction of bis recoverr on account of other io-
surance taken without his koowledeze by reason
ot a provision that the Insurer ehall be liable only
in proportion that the gum insured by the policy
bears to the whole amount of insurance imued to
or beld by any party or parties having an jnsur-
able interest.

8. Invalild é{nsurance taken by the
owner of property in viclativn of a policy
cannot be reckoned in determining the recovrry
of a mortgagee, where the policy provides that
bis fnterest shall not be nvalidated by any act of
the owper, althoughb it provides geoerally that
the insurer shall be Habie only for its proportion
of the Ines accondicg to the whole amount of In-
surance ¢ the property.

(October 9, 1304)

PPEAL by the defendant insurance com-
pany from a jundgment of the General
Term of the Supreme Court, Fourth Depart-
ment, modifsing and affirming as modified &
judgment eotered in the office of the clerk of
Quondaga county, in favor of defendant Ever-
#on, in an action broucht to recover the amount
allezed to be due oo certain policies of fire in-
suracce upon property in which Everson bad
en icterest as mortgegre,  Afirmed.
The facts are stated in the opision.
Mr, A, H. Sawyer, for appellants:
The defendant insurance companies upoo

Nore.—For construction of the mortguge clause,
pee nowa tO the case immediately precediog this
ane.
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payment to the defendant Everson of the
amount due under their policies of insurance
were entitled to be subrogated, to the extent of
such paymest, to all the rizhts of Everson, as
mortzagee, under all securities, held by him as
collateral to the mortzage debt, as such secur-
fties existed on the day when the loss accurred.

Springficld Fire & Marine Ins. Co. v, Allen,
43 N. Y. 339, 8 Am. Rep, 711; Dlster County
Sarp. Inst, v, Leake, T3IN. Y. 161, 29 Am. Rep.
115; Foster v, Van Beed, 70N, Y. 19,26 Am.
Rep. 544; Erccisior F, Ins. Co. v. Boyal Ins.
Co. of Licerpso!, 55 N, Y. 343, 14 Am. Rep.
271; Kip v. Mutual F. Ins. Co. 4 Edw. ChL. 88,
8 L. ed. 807; Connecticut ¥, Ins, Co. v. Erie
R.Co 73N. X, 390, 29 Am, Rep. 171; Dirk v,
I{Eukh’n F, Ina. Co. of Philadelphia, 81 Mo,
1

The agreement on the part of the insurance
company to pay in case of loss is concurrent
with the agreement upon the part of the mort-
garee to subrogsie the compaoy, on such pay-
ment, to the extent thereof, to all his rights
uader securities held by him for the payment
of the mortzave debt, and the defeudant Ever-
son the mortgagee, havior by foreclosure of
the mortgages and the sale of the property
subsequent to the fire, put it out of his power
to subrngate the insurance companies to the
rights which he bad noder such securities at
the time of the fire, he cannot recover ie this
action apainst the defendants, the insurance
companies,

Lett v, Guardian F. Ins. Co. 52 Hun, 570,
afirmed, 1235 N. Y, 82; Fayeriweat'er v, Pheniz
Ins. Co. 8L, R.A. 805,113 N. Y. 3%: Dilling
v. Draemel, 30 N, X. 8. R. 435, 16 Daly, 104;
Niagara F. Ins. Co. v. Fidlity Title & Trust
Co. 123 Pa. 516; Carstairs v. Meclanicsy &
Traders Ins. Co. of Nese Tork, 18 Fed, Rep.
473; Suswer Counly Mut. Ins, Co. v. Woodruff,
26 N. J. L. 541; May, Ios 2d ed. § 435a;
Thomas v. Montaguk P. Izs. Co. 43 Hug, 218,

The cootract of insurance beiog coe of in-
demuaity merely where the iaterest of a mort-
mizee i3 specially insured 8s sach, the issurer
would oa payment of the loss to the mort-
gagee, be entitled by law, irrespective of any
agreement, to be subrogated to that extent to
all securities beld by the mortgazee for the
payment of the debt.

Sugsexr Connty Mut Ins. Co. v. Woodruf,
rupra; Eina F. Ins. Co. v, Tyler, 18 Wend.
897, 80 Am. Dec. 90.

Where the language of & contract is suscep-
tible of two interpretations, that interpreta-
tion must be adopted that will give force and
validity to the contract

Arehidald v. Thomas, 8 Cow 234,
The language employed in & coutract of in-

673,
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surance murt be taken in the ordinary, popu-
1ar sense unless it appears to have heen used in
s technical sense or custom or usige has im-
pressed a different meaning upon it.

Springfictd Fire & Marine Ins, Co, v, Alen,

43 § Y. 204, 3 Am. Bep. 711,

Mr. Watson M. Rogers, with Merrs,
Waters, McLennon & Waters, for re
gpondent: .

The morteage clause provides for the pay-
ment of the loss to Everson a3 his inlerest may
appear, *‘ aod this insuraoce as to the interest
of the mortgagee {or trustee), only, thereon
shall not be invalidated by any act or negiect
of the mortgagor or owter of the within de-
scribed property.” This furnishes a complete
answer by him to the defense mentioned.

City Fire Cents Sav, Bank v, Pennsylrania
F. Ins, Co. 122 Mass. 165.

The “other insurance” with which the
morteagee must share is such as runs to and is
upon the insurable interest held by bim; not
jnsurance upon other interests and in favor of
other parties.

Adams v. Greenwich Ins. Co. D Hun, 45;
Crow v. Greenwrich Ina. Co. 66 Hun, 54; Titus
v. Glens Fuils Ins. Co, 81 N. Y, 410: Lowell
Mry. Co. v. SBafeguard F. Ins. Co. 88 N. Y.
LG

The mortpagee ¢lanse constitutes an inde-
pendent contract between the insurance com-
pany and the mortgagee, and enables bim to
recover, notwithstanding a violation of the
conditions of the policy !?r the owner,

Hustings v. Wentchester ¥, Ins, Co. 73 N. Y.
141. Eddyv. London Asmur, Corp. 653 Hun, 207,

The mortgagee may make any conotract
with the insurer for tbe protection of his in-
tercs!s 8o far as they do not impair the rights
of the mortgagor.

Ulster County Sav. Inst. v. Leake, T3 N, Y.
161, 29 Am. Rep. 115; Fester v, Van Leed, 70
N. Y. 19, 26 Am. Rep. 544

He may collect the amount due on the pol-
fcy, notwithstanding the property undestroyed
is sufficient to pay the mortzace debt,

Ereeleior . F. Ins. Co, v. Doyl Irns, Co. of
Literpool, 55 X, Y. 344, 14 Am. Rep. 271.

Coder the subrogaticn clause the company
is only entitled to subrogation when it ** shall

‘pay the mortgagee.”

The mortgazee must in any eveot be paid
* the full amount of his claim.”

Iadependently of the toctract, the insurer
has oniy an equitable right to be subrorated
pro tanio to such righkts a3 the insured himself
bas in respect to the mortgagee after receiving
pavment of the loss,

ol n v. New York F. Ins. Co. 17 N. Y.

There must first be complete compensation.

Beach, Mod. Eq. Jur. § 818; Wood, Iuns.
§ 496, p. 1073, acd cases cited,

If the insurance companies desire the bene-
fit of rubropation, either upon the principies
of the common law or upon the agreement
contained in the policy, they must first pay
the mortgagee’s deht, sssert their right of sub.
rogution, aud themselves enforce the judg-
men!s which they bave thus paid and as to the
mortgaree, extinguished,

First Nat. Bank of Buffalo v. Wood, 71 N.
S LRA
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Y. 405, 27 Am. Rep. 68; Fiatt v. Drick, 85
Hun, 121, aod eases cited at p. 124,

Cases where the mortzagzee has merely pur.
sued the prescribed remedy to collect, and Las
obtained only part of his debt, come withia
tke rule that neither omission of an act not
specially enjuised by law, nor the commission
of an sct expressly suthorized by law,is a
disc harge,

3 Wait, Act. & Del. 227; Lameden v, Leon-
ard, 33 Ga, 374; Brandt, Saretyship, £ 200,

Peckham, J,, delivered the opinion of
the court? -

The plaintiff commenced the ahove action
against the corporution defendant upon a
policy of fire insurance issued by the com-
pany by which plaintiff, as receiver, was
insured agaipst loss or damage by fire on
certain property situated in Syracuse, and
formerly owned by the screw company, of
that ecity. The defendant Everson was in-
sured in the same policy as mortgagee, as
his mortgage interest might appear. He
was joined a3 defendant, in order that the
whole controversy might, asbetween all the
parties, be settled at once. Actions were
also commenced against geveral other insur-
ance companies by the plaintiff, asreceiver,
at the same time, and to recover upon poli-
cies covering substantially the same prem-
ises. The questions arising affect geperaily
ail the insurance companies, although one or
two of such questions are not raiscd in all
the policies. The plaintifl failed to recover,
and his complaint was dismissed in the
courts below because of the violation of pro-
visions in the policies in regard to procuring
other insurance without the enmpanies’ con-
sent, and alwn because of the plaintiff's per-
mitting foreclosure proceedings to be com-
menced to foreclose certain mortgages upon
the insured premises. The plaiotiff has not
appealed. The defendant Everson and the
corporations defendant served cross-unswers
upoa each other, Everson coutending that he
shoild be sllowed to recover from the eom-
panics to the extent of his policies wpon his
mortgage interest in the premises, while the
companies sct U]') several defenses to such
claim, which will be noticed bereafter, The
cases were referred for 1rial, and the referee
reported in favor of Everson as againsy the
insurance companies, and the juldgments were
affirmed at the general term of the supreme
court after a alight modification as 1o the
amounts of the recovery, and the insurance
companies have appealed to this court,

The only guestions to be determined arise
hetween defendant Everson and the compa-
nies, By the judgment entered upon the re-
port of the referee it is provided ia all cases
that the incurance companies on making pay-
meat of the loss are entitled to be subrogated
to the rights of the mortzagee, but suchsub-
rogation i3 not to impair the mortgazee's
right to enforce the collection of his claim
in full against the principal debtor, nor by
means of any cnllateral security be may
hold. This was placed in the judzments in
accondance with the reports of the referee.

1. The companies urge that defendant



859

Everson, the mortgagee, having foreclosed
the mortgaces upon the premises, and sold
the same under his judginent of foreclosure
and sale subscquent to the time of the fire,
has therehy put it out of hia power Lo sub-
rogate them to the rights which he had under
the securitics held by him at the time of the
fire, and he therefore capnot recover In this
action against them. It appears that the
Syracuse Screw Company was the origlnal
owner of the premises, and it had given three
several mortgages thereon, —one dated Au-
gust 13, 1831, for £4,500; one dated Novem-
ber 3, 1853, for $14,000; another dated June
80, 1335, for $10,000.« The defendant Ever-
son, on the Oth day of June, 1893, was the
owner of all of these mortgages, and oo that
day commenced one action against the screw
company to foreclose them, On the 231 of
June, 1588, the screw company was dis-
soived, and Eddy was appointed the receiver,
The company was wholly insolvent, and had

no property other than the mortgaged prem.
1ses.  In July, 1838, Eddy, asreceiver, duly

appeared in the foreclosure action, and served
an answer setting up a defense tothe $10,000
mortgage, On the 4th of December, 1833,
a fire occurred by which the property covered
by the policies was dama and appraisers
were appointed on the 15th of December, and
ou the 21st of December, 1858, they made
their award by which they determined the
damage resulting to the property from the
fire to have been $10,102.90. The companies
refused to pay Eddy on the grounds already
stated. Everson severed his foreclosure ac-
tion after Eddy put In hisanswer setting up
a defense as to one of the mortgages, and on
the 17th of December, 1888, obtained judg-
ment by default for the foreclosure of the
$1.500 and $14,000 mortgages, snd decreein
a =ale of the premises insatisfaction thereof.
Subsequent to the fire, and on the 9th of
January, 1899, the property was sold under
the foreclosure judgment for the sum of
$15,400, leaving & deficiency on those two
mortgages, including {interest and costs,
$1.921.56,

Each of the policies of insurance bad s
provision therein known as the * New York
Standard Mortgage Clause,” and under it
the lose, if any, was made payable to defend-
ant Everson, as his mortgage interest might
appear. The clause contained a provision
that the insurance of Everson's interest shogld
not be invalidated by any act or peglect of
the mortgagor or owner of the property, nor
by any foreclosure or other proceedings or
notice of sale relating to the property. The
clause alzo contained the further provision
that “whepever this compaoy shall pay the
mortearee (or trustee) any sum for loss or
dsmage under this policy, aod shall claim
that, as to the mortgagor or owner, no lia-
bility therefor existed, this company shall,
to the extent of such payment, be thereupon
legally subrozated to all the rights of the
party to whom such payment shall be ma:de
under all securities beld as collateral to the
mortgage debt, or may, at its option, pay
to the mortgagee (or trustee) the whole prin-
cipal due or to grow due on the mortgage,
with Interess, and shall thereupon receive &
25 L R AL
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full assignment and transfer of the mortgage
and of all svch other securities; but nosub-
rogation shal} impair the right of the mort-
gagee (of trustee) to recover the full amount
of his claim.” The companies did clalm
that, as to the owner of the premises, no lia-
bility existed. They never in any maancr
consented to the institution of foreclosure pro-
ceedings. At the time when they were com-
menced—June, 1333—no fire had occorred,
and the defendant Everson was acting strictly
within his legal rights whea he commenced
them. It must be assumed that the com-
mencement of the foreclosure proceedings
terminated any interest which Eddy might
have had iu the policies up to that time,
There wns, however, a separate and wholly
distinct insurance of the interest of Everson
in the property, and by the terms of that con-
tract of insurance it was not to be affected
by any act or neglect of the mortgagor or
owner of the property, or by any foreclosure
or other proceedings, or notice of sale relat.
ing to the property. The act which forfefted
the Interest ort‘he owper in a policy was
not to affect the interest of the morteagee,
Consequently the mortgagee violated no con-
tract on his part when he commenced the pro-
ceedings to foreclose his mortgage, and thus
endeavored to collect his debts. Before he
had proceeded so far as a jodgment of fore-
closure, a2 fire occurred. What was he to
do?! Was be bound to stay further proceed-
fngs, and mccept payment of the amount of
his insurance, amr then assizn to the extent
of such payment his rights in the mortgages
to the companies? We think pot. Such is
not the meaning of the clause when read as
a whole. Foreelosure proceedings were not
to affect his rights. This was expressly pro-
vided for and agreed to. Although there was
an agreement to subrogate, yet that agree.
ment was also gpon the conditicn that sub-
rogation should wot impair the mortgagee's
right to recover the full amount of hisclaims.
The two rights must be considered together,
and, though subrogation, vnder certain cir-
cumstances, may, under the sgreement, be
insisted upon, yet, unless payment of his
mortzage debt is made, the mortgagee must
have the right to proceed with the foreclosure
apd to a sale of the premises, for otherwise
it could not be scen whether a subrogation
prior to a sale would not impalr his right to
recover the full amount of the claim of the
maortgagee.

If ihe ivsarers desired an immediate sab-
rogation, then they had a right. by the terms
of thelr contract, to pay the whole debt, and
take an assignment of the bond and mort-
gagze and whatever other securities the mort-
gagee might have for the payment of bis
whole claim, otherwise the insurers must
wait if the mortgagee desire to continae the
foreclosure. The right of the mortgagee to
recover his full claim might be pretty sadly
impaired if he had to subrogste at once, or,
in other words, permit the insurers to collect
out of his securities the very amount which
the{v had paid him upon the peolicies issued
to increase his security. I$ is not the mers
right to prosecute which is not to be im-
paired, bus$ the right to payment in full of
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his clalm. °‘This {s pot to be impaired by
any claim of subrogation. Here {3 8 very
apt case in which to fllustrate the poiat.
The mortgagee sustaing a 1oss upon the sile
under the foreclosure decree of the two mort-
gages of nearly $3,000. Thero is the third
morigage, upon which djudgmcnt of fore-
closure was obtained, and the amount found
due thereon was 13,474, and interest runs
ot that sum from January 15, 18580, The ar-
uinent of the companies, {f allowed, would
ead to their sharing in the amount reslized
upon the foreclosure sale to the extent of the
payments made by them on their policies,
some $10,004, and the balance, some §5.00M,
only would be realized by the mortgagee.
In other words, he would receive no bebetit
whatever from the [nsurance, for the com-
anies would take out of the proceeds of the
oreclosure gale precisely the amount they
aid him upon the policies of insurance,
Vhat meaning i3 given 10 the words ip the
mortzage cluuse that no subrogation shall
impair the right of the mortgagee to recover
the full amount of his claim, if subrogation
cab be insisted upon under such circum-
stances? Insurance is taken for the purpase
of increasing the security of the mortgayree.
By the construction coatended for by the
companies there ia really no such insurance.
if the sale under forectosure amounts only to
the total of the {nsurasce, but does not reach
the full sum of the mortgagee's claim, the
latter recovers mothing but the {nsurance
money, while the eompanies are reimbursed
their outlay from the proceeds of the fore-
closure sale. They lose nothing, and ooly
the mortragee loses. This consequence i3
avoided, and, I think, waa Intended to be
avoiled, by the provision ia question, which
makes the right of subrogation dependent
upon the fact that {ts exercise shall not in
any manner impair the right of the mortgagee
to full payment of his claim. Where the
contract provided that it ghould not impair
the mortgagee's right to recover the full
amount of his debt, the right to recover
meant the right to demand and to receive
full payment of his debt or claim. 1f that
right i3 not impaired by the insurers’ right
of snbrogation, as claimed by them, it isim.-
possible to say under what circumstances it
would be impaired. We cazonot recognize
the correctuess of this claim on the part of
the insurers.

2. Another question arises in regard to the
#0-called “contribution.” Tt seems that the
platotiff, Eddy, without the conscnt of these
defendant insurers, procured other insurance
apon the property. This additional fnsur.
ance thus procured rendered the policies of
these Insurers invalid as to the plaintiff,
They contend, nevertheless, that in arriving
at the proportion of the loss payable by each
of them to the mortgagee, this other insur-
ance should be reckoned as part of the insur-
ance on the property., It was procured by
plaioti® without the consent or knowledge
of the mortgaz-e, and was not maile payable
in any event to him, and did not insure his
interest in the property. If the claim of
these defendant Insurers be allowed, the ef-
fect is to reduce the amount which each is
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liable to pay to the mortgagee, and thereby
to lessen his total recovery, as he basnoclnim
upiler the other and additional policies,
The clause under which this claim is male
rovides in the body of the policy that the
nsurer *shall not {)e Hable for a greater.
proportion of any loss on the deseribed prem-
ises than the amount thereby insured shall
hear to the whole insurance, whether valid
or not," 1 think the courts below wero
right in rejecting this claim of the jnsurers,
Taken In connection with the langusge in
the mortgage clause, the contract is quits
plain. The provixion in the latter clause
that the insurance of the mortgagee should
oot be fnvalidated by sny act ur neglect of
the owner of the property applics, among
others, to 8 case of other Insurance of Lis
own {nterest by the owner without the knowl.
edge or consent of the mortgagee. The effect
of the mortgage clause bereinbefora et forth
is to make an entirely separate insurance of
the mortgagee's interest, and he takes the
same benctit from his Insurance as if be had
received a separate policy from the company,
free from the conditions imposed upon the
owners. Where the company agreed that
the mortgngee’s insurance should pot be *{a-
validated” by any act or neglect of the owner
of the property, it was not intended to limis
the application of that word to a ease whera
the whole policy would otherwise be rendercd
invalid. The plaia and obvious meaning of
the lapguage is that the Insurance of the
mortzasee should not be affected or In any
wise impaired or lessened by any act or neg-
lect of the owner, Although contained in
the shme policy issued to the owner, yet the
fnsurer and the mortgagee were nevertheless
entering into a perfectly separate contract of
fnsurance, by which the morigagee's inter-
est alone was to be insnred, amd it would
be most natural to provide that no act or neg-
lect of the owner should invalidate—that
is, impair—any poriion of the Insurance thus
separately secured.  Can it for a moment beo
supposed that a mortragzee would ntherwise
ever consetit to such a contract? His desiro
i3 to obtain security, and to that end he in-
sures his interest ia the property. Would
he knowingly ” consent that this security
shonld be tiable to be wholly frittered away
end made valucless by the acifon of the
owner, unknown to him. {n pmcuring insur-
anca upont the owner's intercst in the prop-
erty? Would any sane man » to hazard
his security fo surh a way? Would he agree
that the value of his security should depend
upon the acts of a thind party over whom ha
had no control, and of whose acts he mirht
be wholly ignorant? The statement of the,
proposition is its best refutation. These’
views are supported by both of the opinions
in the case of Hastings v. Wesicheater B. Ins,
Co. T3 N. Y. 141, There Is snme difference
in the verbiage of the clause in the reported
case and that to be found in the tlaure under
examination here. In the astings Case the
clauze as to contribution contained the pro-
viso that, In case of other insurance, the as-
sured should recaver only a proportionate
sum from defendant company. The owner
of the property bad mortgaged it to plain-

41 :
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4118 testator, and had subsequently obtained
an Insurance upon his own Interest as owner,
and sibsequent to that time the indorsement
in favor of the mortgagee was made, and it
was in the body of the policy issued to the
owner that the language was used as to the
assured. In the clause here under consider-
ation it f3 scen that the word “assured” is
not there, and the condition i3 that in case
of other insurance the company shall not be
liable under the policy, etc. The court in
the HHustings Case thought the word “assured”
referred to the person who was first insuted
when the policy was fssued, and was not
transferred to the mortgagee when he subse-
quently, by a minute placed in the policy,
was made an assured also.  This is very true,
but a perusal of the whole case shows that
the controlling idea was a separate insurance
of the mortgagee, freed from the conditions
attached to the jnsurance of the owner, and
not to be impaired or weaskened by any act
or neglect of such owner. Force must be
given to this positive language of the con-
tract, and no act or nexlect of the owner can
be permitted to invalidate—i. ¢, Impair or
weaken (78 N. Y. 149) —the validity of the
agreement for the full amount named in the
policy. By taking the insurance in the man-
ner the mortzagee herein did, instead of tak-
ing out a separate policy, all the provisions
in the policy which from their nature would
properly apply to the case of an insurance of
the mortgagee's interest weould be regarded
a5 forming part of the contract with Lim,
while those provigions which antagonize or
impair the force of the particular and specific
provisicos contained in the claunse providing
for the insurance of the mortgagee must be
regarded as ineffective and inapplicable to
the case of the mortgagee. So when the
agreement in regard to contribution, con-
tained iz the body of the policy issued to the
owner, is compared with the specific state-
ment in the mortgage clause that bis Insur-
ance shall oot be invalidated by any act or
neglect of the awner, we can only give the
latter due force by holding that the insurapce
of the mortgagee is not, in eflect or substaoce,
to be even partially invalidated,—i. 8 re-
duced in amount,—and to that extent im-
paired and weakened by any act of the owner
unknown {o the mortgazee. In such case the
general agreement in the body of the policy
a3 to contribution does not, and was not in-
tended to, apply. If it did, then the special
and particular contract in the mortzage clause
would be of no effect. If the two are incon.
aistent, the special contract, particularly re.
lating to the mortgagee’s insurance, must
take precedence over the general language
used in the policy issued to the owner, For
these reasons the claims of the insurers for a
deduction io the amount of their liability
cannot be allowed.

8. Asto three of the policles, the mortgage
clause itself contained the provision that the
conipany was only to be liable in the propor-
tion which the sum it insured should bear to
the whole amount ¢f insurance on the prop-
erty, issued toor held by any party or parties
haviog an insurable interest therein, whether
as owner, mortgagee, or otherwise. What
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meaning i3 to be attached to this provision
after taking Into consideration the language
heretofore quoted that the insurance of the
mortgagee will not be invalidated by any
uct or neglect of the owner of the property?
‘The act of obtaining this additional insurance
was the act of the owner, and it was unknown
to the mortgagree, and of course not consented
to by him. 'The additional insursuce could
by no pnssibility benefit him, as it was not
upon any interest of his in the property. He
could not, therefore, resort to any of these
additional polictes for hiis indemnity, It is
not a case of contribution in any scnse, but
simply one, on the insurers’ theory, of.dimi-
nution of their liability, caused by the act
of the owner and unknown, and with no pos-
sible corresponding benefit to the mortgagee.
As s general prioeiple, it is settled that, be-
fore this spportinnment of the lors between
different companies can be demanded, the
different policies must have been upon the
same iuterest in the same property or some
part theveof. Lowell Mfg. Co. v. Safeguard
¥ Ins. Co. 88 N. Y. 542, Has this princi-
ple becn changed by this contract? Can i
be that the mortoneee would knrowingly con-
sent to a diminution of this linbility to an
extent which might leave it of no value, con-
sequent upon a secret act of a third party,
and where by no possibility could he protect .
his security from such danger? All the rea-

soning given under the head last above dis-
cussed applies with equal force here, at least
8o far as the probabilities of entering into
such a contract by the mortgazee are con-
cerned. It is e¢lear that the only object of
the morteagee is to obtain a security upon
which he can rely, and this object ia, of.
course, also plain and clear to the insurer.

Both parties proceed to enter into a contract
with that ore end in view. In order to make
it plain beyond question, the statement is
maile that no act or neglect of the owner with
regard to the property shall invalidate the
insurance of the mortgagee, Yhen, in the
face of such an agreewert, entered into for
the purpose stated, there is also placed in the
instrument 8 provision as to the proportionate
payment of a loss, we think the irue mean--
ing to be extracted from the whole instrument
fa that the insursnce which ghall diminish
or impair the right of the mortgagee to re-
cover for his loss is ome which shall have
been issued upon hig interest in the property,

or when he shall have consroted to the other
ipsurance upon the owner's interest. This
may wnot, perhaps, give full effect tn the
strict language of the apporsionment clause,

but, if full effect be given to that clause,
and it should be held to ¢all for the conse-
quent redoction of the liability of the insur-
er3 in such a cace as this, then full effect is
denied to the important and material, if not
the controlling, clause in ke ¢ontract, which
provides that the insurance of the mortgagee
shsll not be fnjuriously “impaired or sf-
fected™ by the act or neglect of the owner.

As used in these mortonge clauses. this is the
meaning of the word “iavalidate.”® Hostings
v. Westchester K. Ins. (5. 73 N. Y. 149. We
must strive to give effect to all the provis-
ions of the contract, and to enforce the actual
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meaning of the partles to it, as cvidenced by
all the Janguage used within the four corners
of the instrument. We are also at liberty to
consider the purpose for which the contract
was executed, where that purpose {)]aiuly
and necessarily appears from a perusal of the
whole paper. That construction will be
adopted in the case of somewhat inconsistent
provisions which, while giving some effect
to all of them, will at the same time plainly
tend to carry out the clear purpose of the
agreement ; that purpose which it is obvious
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all the parties thereto were enznizant of and
intended by the agreement to further and 10
consummate. There is no equity in this
claim on the part of the insurers, nnd we
think, from a perusal of the whole clause in
the policy, that it was not intended to, and
that it does not, cover such ¢laim,

The judgment of the Supreme Court must de
affirmed, with costs in each ecase.

All concur, except Andrews, (%, J., not.
sitting.

DISTRICT OF COLUMBIA COURT OF AFPPEALS,

James Leo McGRAW, Admr, etc., of Harry
Leo McGraw, Deceased, Appt..
: T

DISTRICT OF COLUMBIA,

[ AR § B ¢ S——

1. A maunicipality, upon which a statu-
tory duty has been imposed of estab-

_lishing and maintaining a bathing
beach, i3 not respongible for its eafety. and the
eafe uce of it by those likely to bave recourse to
it in the same mancer a3 streets and highways,
or even as parksand grounds kept for enter-
tainment and amusement, without profit, are to
be reudered safe, A

£. A municipality, required by statute
to establish and maintain a free bath-
ing beach upon the margin of ariver
i8 not bound to warn the public sgainst change
in the bed of the stream, or to mark in any way
the depth, or relative deptb, of the water so as to
guard the ignorant bather from venturing too
far,

8. If & municipality, required by stat-
ute to establish and maintajin a free
bathing beach, {8 Hable for ita nosafe
eoudition after the beach is opened, the detail of
a policeman to preserve the peace and good or-
der at such beach before the work of construce
tion i3 eompleted, where boys and young men
are in the babit of congregating and have for
many years. s pot an opening of the beach to
the puolie and invitation to the public to use it

4. A municipal corporation, required
by statute to establish and maiatain
8 free bathing beach, if liable for the
eouodition of such beach, cannot be held respon-
eible antil it has completed the work of coun-
gtruction and thrown the beach open to the

-public for the uses contemplated.

Jone 4, 180

APPEAL by plaintiff from a judgment of a

Special Term of the Supreme Court for
the District of Columbia in faver of defend-
ant in an action brought to recover damages
for the death of pleintiff’s iniestate, which was
alleged to have been caused by the negligence
of defendant.  Affirmed,

The facts are stated in the opinion.

NoTE—The above decizion sacems to be without
£n¥y direct precedent. As to the Hability of a
private proprietor of a bathing resort, see Boyce
v. Union Pae. B, Co. (Ctah) 18 L. B A, 509,

L3L R A
See also 33 L. R, A. 5908,

Mr. J. H. Ralston for appellant.

Messrs. S,'T. Thomas and A. B. Duvall,
for appellce:

In the absence of statutory prevision no ae-
tion ean be maintained against a municipalit
for veglect of a public duty imposed upon it
as the agent of the public, for the lepefit of
the public, and for the performance of which
the corporation receives no profit orspeciulad-
vanfage.

Dill.- Mun. Corp. 4th ed. §3 965q, 975;
Beuton w. Boston Uity Hosrital Trustees, 140
Mass. 13, 54 Am. Rep. 436; McPonald v.
Mussachusetes Gen, fowpital, 120 Mass, 432,
21 Am. Rep. 529; Murtaugh v. S Louis,
44 Mo, 480; Ric/onond v. Long, 17 Gratt. 373,

The free bathiog beach did not criginate -
with the commissioners of the District of*
Columbia, sud the act of congreas providing
for it imposed 0o dutfes upon the municipal-
ity.

\Where a munpicipality elects or appoints an
officer in obedicnce to a statute, to perform a
public service, in which the corporation hawn
no private interests, and from which it derivea
no special interest or advactage in its corpor-
ate capacity, such anofficer ruarot be regurded
a8 an agent or servant of the municipality for
whose negligence or want of skill 1 can be
beld.

Marmilian v. New York, 682 N, Y. 180, 20
Am. Rep. 463; Ogg v. Lansing, 33 lowa, 495,
14 Am. Rep. 499; Hayer v, Osllosh, 33 Wis.
314, 14 Am. Rep. 760.

A municipsl corporation is pot answerable
for damages for the pezlizence of its officers
in the execution of such powers as are cun.
ferred upon the corporation or its officers for
the putlie good.

Hiley v, Kansas, 87 Mo. 103, 58 Am. Rep.
413, Caliredd v. Boone, 51 Towa, 637, 33 Am,
Rep. 134; Elliott v, Pliladelphio, 75 Pa. 347,
15 Am. Rep. 591; McKay v. Bugale, 74 N Y.
819; Curran v. Boston, 8 L. R. A, 243, 151
Mass, 505, :

Morris, J., delivered the opinion of the
court:

By an act of congress approved September
268, 1690, entitled * Ap act establishing a free
public bathing beach on the Potomac river,
pear Washington Monument,” it was pro-
vided as follows: .

*“ Be it enacted, ete:, That the commission-
ers of the District of Columbia are hereby
authorized and permitted to construct a beachs
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and dressing houses upon the east shore of
the tidal reservpir, against the Washington
Monument grounds, and to matatain the same
for the purpose of free public bathing, under
such regulations sa they shatl deem to be for
the public welfare; and the secretary of war
is requested to Egrmit stich use of the public
domain a3 may be required to accomplish the
ob}ec: above set forth.

Sec, 2. That the sum of three thousand
dollars 13 hereby appropriated from the rev.
enues of the District of Columbia, to be im-
mediately available for the purposes of this
sct.” 26 Stat. 490,

The commissioners of the District had
given their approval to the measure in ad-
vance upon reference of the bill to them hy
congress ; and the beach and bath houses were
thereupon constructed, under the superin-
tendence of William X, Stevens, the enthusi-
astic person who had protured the emactment
of the law, and were thrown open to the

ublic on the Tth day of Seplember, 1891,

“our days before this last-mentioned day,
namely, on the 3d of September, 12801, Harry
ieo McGraw, a boy of the age of thirtech
¥ears and five manths, together witha number
of other bors, stated to have been about sev-
enty-five in all, went in toswim at the beach,
McGraw went in about 11 o'clock fn the
morning, sud remained in the water until
about 1 o"clock o the afiernoon, when he was
drowned. It is testified that he was urable
to swim, although he went in near where
there was a springing board for diving, which
indicated deep water ; and the bodi; waa found
on the next day fn deep water not far from the
end of the springing board, where he seems to
have gone down. There was & policeman on
duty st the beach ; but it doesnot appear that
he saw McGraw go into the water, or had ob-
served his movements at all. But few, if
any, of the bath houses were open; snd Mc.
Graw, as well as some of the other boys, un-
dressed ip the woods, One of the witnesses
testified that he himself asked the policeman
whether it was permiited to go in that morn-
fog, and that the officer replied that those
who had bathing suits might go in. It does
put appear Wwhether young McGraw had a
bathing suit or not.

The immediate canse of the drowning was
that there was a deep gulley at the place,
where the ground under the water shelved
very suddeniy, and there was a steep sad
dangerous descent. There were no lines at
that time to mark the limits of the beach.

This suit was thereupon imstituted by
James Leo McGraw, the father of the unfor.
tonate boy, as administrator of the deceased,
to recover damages from the District of Co.
lumbia for the loss of the scrvices of hlason,
for the funers] expenses of the latter, and for
expenses fgcurred in curing the boy’s mother,
the wife of the plaintiff, of ill health resuit.
ing from the drownipg of her son. At the
trial, the plaintiff adduced testimony to prove
the facts hereiobefore stated, aod others not
deemed important to be here specified. Be-
sides this. there was proof that the boy had
esrned pome money, which he gave to his
mother forthe support of the family; thatbe
was a strong and ﬁea]thy boy at the time of
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his death; ana that his foneral expenses
amounted to something upwards of #1040,
There was no proaf offered of any expunces
incurred, as alleged, in consequence of the
ill health of the plaintifl’'s wife resuiting, s
claimed, from the death of the son, and it
would have scarcely served any useful pur.
pose to adduce such proof, notwithstanding
the allegation of the fact in the declaration.

No proof was offered on behall of the de-
fendant. But defendant’s counsel, npon the
close of the plaintiff’a case, praved the court
to instruct the jury to return & verdict for the
defendant, on the twofold ground that the
district was pot liable in the case as matter
of law, and that the {11-fated boy, on account
of whom the suit had been instituted, had
beun himself chargeable with contributery
negligence. The court gave the instruction,
over the plaiotiff's objection; and the jury
rendered their verdict in aecordance there-
with, upon which there was judgment for the
defendant. From this judgment the plaintift
appealed,

Two questions are suggested by the bill of
exceptions. and the assignments of error: (1)
Whether there was any liabiiity in thia case
on the part of the District of Columbis tothe
plaintiff; and (2) whetber there was con-
tributory negligence on the part of the de-
ceased.

1. It may well be doubted whether the act
of congress that has been cited in this case
was intended to impose any duty upon the
District of Columbia, such as 13 sought to be
enforced ie the present suit. The act ia
permissive in Its character, and not maan-
datory. It is oot mandatory elther upon the
secretary of war to permit the u<e of the pub-
lic grounds for the purpose in question, or
for the commissioners of the District of Co-
lumbis to carry the purpose into effect.  And
even if it should be assumed that there was
a duty imposed by it, from which a liability
might accrue, it is not at all clear that the
Dristrict of Columbia is chargeable with thag
duty, which was laid by¥ express terms, not
on the district as 8 municipality, but upon
the commissioners ¢f the district as a s
peradded obligation. :

But however this may be—and wa desire
not to be uaderstood as distinetly deciding
this point—we cannot accept she theory that
the municipality, even if the duty has been
imposed upon it of establishing and main-
taining this beach, can be beld respoasible for
its safety, and the safe use of it by those who
are likely to have recourse to it in the same
manner as sireets and highways are to be
rendered safe, or even as parks and grounds
kept for entertainment and emusement, with-
out direct profit or advantage to the musni-
cipality, might have to be maintaioed in a
condition of safety. Land covered by water
is necessarily more or less beyond the ordinary -
control of man; and the margins nf streams,
rivers, and lakes, as well as of the ocean, are
subject to & power which the ordinary opera-
tions of man may neither determine nor di-
rect. ‘To hold that the margin of a great
river, with the mighty volume of water that
constanily oomes down to disturb its con-
figuration, should be kept level and smooth,
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free from holes and depressions, and equally
safe for the use of adult man and the child
of tender yeara, would be to demand the im-

ible. It is common experience that the

of ariverisincourse of constant change;
and that ia places the sand and earth are ac-
cumulated, in other places excavated or de-
pressed and holes gnd ravines formed even in
a single night. It cannot be that there isany
duty imposed upon the municipality that
charges it with knowledge of these mutations
and requires it to warn the public agninst
them. XNeither do we understand that, in the
establishment of a free bathing beach, there
is any duty im upon it to mark in any
way ihe depth or relative depth of the water,
80 a4 1o guard the ignorant bather from ven-
turing too far. This is a case In which the
bather must rely upor his own senses and his
own caution ; and he has no right 1o have the
municipa) authority substituted for the exer-
cise of his own judgment

If there was a duty imposed in this fn-
stance upon the municipal authorities of the
District of Columbia, it was: (1) “To con-
struct a beach and dressing houses;” and (2}
“Tomaintain the sgame.* These are the terms
used in the statute. Now, towards {in-
dividuals certainly no liability could accrue
under the statute until the municipality had
completed the work of construction, and
thrown the beach open to the public for the
uses contemplated. No one was entitled to
use this beach as a bathing beach, 80 &s to
hold the municipality liable for any negli-
gence in its construction, il any such tlere
was, until in some manner the municipality
made known to the public that the work was
completed and invited them to the use of it.
By the_testimony uncontroveried and un-
disputed of the plaioti’s own witness, the
Leach was not thrown open to the public
until the Tth day of September, 1891 : and the
misfortune that deprived this boy of his life
occurred on the 8d day of September, 1591,
The Loy was there furtively, 83 a trespasser,
without invitatlon and without right, so far
a3 the munpicipality was concerned ; and ft
would be the grossest injustice to hold the
latter responsible for an injury which it did
not occasion and against which, in the nature
of things, it could not bave guarded. This
circumstance we regard as decisive of fhe
case, and conclusive agafast the plaintiff's
right to recover.

But it is argued in the face of this direct
and positive testimony given by the plain-
tiff’s own witnesa, that there are other cir-
cumstances from which the jury might
properly bave luferred a llcense from the
municipality to the publie to use the bathing
Leach even before the 3d of September, 1891,
such as the presence of a policeman there, the
fact that many of the boys were permitted to
go in without objection, the statement of the
golicemsn that those boys might go in who

ad bathing snits, and the statement of the
boy’s father, the plaintiff in this case, that
“he had not made an rsonal examination
of the beach to see i{ ﬁewas safe, and only
knew aboui it from the fact of reading inthe
Star that it was open; they advertised that
it was open.” But we cannot regard the de-
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tall of a policeman to be present to preserve
the peace and good order at & place where f¢
was known that boys and younyg men were in
the habit of congregating and bhad probably
congregated for Lalf a century and upwards,
as any evidence whatever that the munici-
pality had complied with the provisions of
anact of conpgress, and was prepared to incur
lfability to the amount of $10,000 to every
individual that thought proper to go into the
Potomac river at that point.  And of course
the statement of the plaictiff as to what he
saw in the Star, or thought he saw there, can-
not be accepted for a moment as testimony in
this case, ‘There i3 ahsolutely no testimony
whatever apd nothing to go to the jury, with
reference to the lime at which this beach was
opened to the publie, and the lisbility of the
district for its safe condition began, if it ever
began, other than the statement of the plain-
tiff's witness, Htevens, who had the best op-
portunity possible to know, 28 he weaa the
originator of the scheme and the superin-
tendent of the work, that it was not thirown
open to the public untii the Tth of September.
And as we have said, thisstatement is, io our
opinioen, conclusive of the plaintifl's case.

2. Wedo not consider that the guestion of
contributory negligence arises in this case in-
asmuch as we flud vo evidence of negligence
on the part of the defendant. The accident
was the result wholly eitber of the boy's
own recklessness, or was bis misfortune—
most probably the latter,

8. It seems important to us that we should
not fail to rotice snother question that is in-
volved in this case, although no point was
made of it ip the court below, and none was
made in argument before us, This suit is in-
stituted under the provisions of the Act of
Congress of February 17, 1553 (23 Stat. 307),
entitled * An act to authorize sults for dam-
ages where death resnlts from the wrongful
act or neglect of any person or corporation in
the District of Columbin,”™ which is one of
the numercus statntes, now believed to be
quite general in this country, baced upon
what is known as FLord Campbell’s Act in
England. We greatly doubt whether this
statute authorizes snch a suit as that which
we have before us here. The statute evidently
contemplates actions for the benefit of those
who bave been deprived of the protection and
support of husbands, parents, and others
standing {o anslogous relations; and was
scarcely intended to Include administration
upon tbe estates of .children and suita by such
sdministrators. The earnings, present and
frospective, of the boy in this ease belonged
n law to his father, as such, and not to any
administrator, and the expenditure for his
funeral was an expenditure incumbent on the
parent for which that parent might sue the
wrongdoer who cansed the death, if such
there was. It is unnecessary for us to decide
thia question here; and we do not decide it
But we do not wish it tobe passed 1o silence,
in such manner that the case may hereafter
be cited as a precedent on that point.

From what we have said, it results that te
Judgment of the eourt below must be afirmed
with costs; and it is accordingly so ordered
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A tie voteon whichthe mayor may give
a casting vote toreach of Lwo official newspa-
Ppers 10 ba chosen is presented by a vote of twelve

- .sidermen, in which thres pewspapers received
tour votes each, where the charter provides that
‘two shall be chosen, but that each alderman shall
wvute for ove ouly, and a genersl charter provis-
4op gives the mayora ¢nsting vote incase of a tie,

s sdresca, Ch. J., and Hemersley, J., disscntl)
(May 29,1804.)

APPEAL by phintiff from a judzment of
the Court of Common Pleas for Fuirfield
County in favor of defendanis in an action
‘brouglit to enjoin the payment of the contract
rice for publishing city otices for the city of
ridgeport on the ground that the contract
was illegal, Afirmed.

A clause of the city provided that:

*Iuo 81l cases wherein matter is by the charter
of the city of Bridgeport required to be pub-
lished in newspapers published in said city,
such publication shall be in two daily newspa-
yers published in said city, to be desizunted by
the common cnuncil of said city, aod in mak-
iog such desigoation no member of either
Branch of said common council ehall vote for
more thaw cne of said newspapers,™

The bosrd of councilmen of the city of
Bridgeport desiznated the Bridgeport Evening
Farmer and the Bridgeport Evening Post as
their choice of pewepapers to publish the pro-
ceedings, ‘The resolution was then transmit-
ted to the board of aldermen foraction. This
board consisted of twelve members. A vote
‘was taken which resulted in four votes each
Deing given in favor of the Bridgeport Even-
iog Farmer, the Bridgeport Evening Post, and
the Bridgeport Evening News. Therenpon
the mayor declared the vote to bea tieand cast
a vote for each of the two papers which had
been designated by the board of councilmen.

Further facts appear Ia the opicion,

M:sars, A, B. Beers and Stiles Judson,
o&r., for appeilant:

The proceediog for the selection of official
wmewspapers is not within the operation of see-
tion 7 of the charter, whi¢h provides as fol-
lows: **The eommon council of said city shall
consist of two separate budies, namely: the
board of aldermen, com of all the alder-
men, and the brard of councilmen, composed
of al! the councilmen, which bodies shall meet
separately, except 8s hereinafter provided.
The mayor shalt preside at the meetings of the
board of aldermen, and shall have 8 casliog
wote only in case of a tie,”

The “‘casting vote,” at common law, “sigoi-
fies sotnetimes the single vote of s person who

ordinarily does not vote, and fn case of an

.l1equality of votes, sometimes the double vote

of a person who tirst votes with the others and
upon an equality cresles & majority by giving
8 second vote.”

Anderson’s Law Dict.

That condition oply is contemplated which
chn be determined by a vote on the part of the
mayor; not such condition as would require a
succession of votes, upon the subject matter
before the board, inorder to dissolve the tie,

1t was the plain duty of the maror to require
the members of the board 10 continue to vote
upon the subject-matter before the board, until
such result was accomplished by any ooe bal-
lot as lawfully designated two different news-

papers.

Caa the doctrine of election by plurality be
applied in any cooceivable masner to the pro-
ceedings prescribed by the charter for the
designation of the official newspapers?

It cannot when the vote on which the tie
was disclosed is treated as one subject-matter,
and as one vote thereon,

By what process of reasooing can it be dem-
onsirated that while the members were con-
fined to one effective vote on the subject, the
mayor shall have two votes, aod which, if true,
must be predicated npon the theory that there
have been two differeat matters before the
board for their action.

The designation of these papers is in its na-
ture, not an election of a person to an office or
position within the gift of the commeon coun-
cil, but is merely acertain preseribed method of -~
contracting with said newspapers.

Designations of this character have always
been treated a3 mere contracts with the news.
papers thus selected.

% Phillips, 60 N. Y. 25; Be Astor's Petition,
50 N. Y. 363,

The charter plainly prescribes s certain pro-
cedure as a condition precedent to the power
i¢ make these contracia

Peterson v. New York, 17T N. Y. 449, 1 DilL
Mun. Corp. §§ 449. 463; Slougkton Third School
Dist, v, Atherton, 12 Met 113; Francis v. Troy,
T4 N. Y. 3i0: Weita v. Dex Moines Independent
Trist. 79 Towa, 423; Russell v. Gilion, 36 Minn,
667; 2 Beuch, Pub. Corp. £3 232, 821; Cruich-

Jeld v, Warrensburg, 30 Mo. App. 458

Au gnauthorized act can be ratifed by a
wmunicipal corporation only where such act
could have been authorized in the first in-
stance, and even then the subsequent approval
will not have the effect of making good the
On'ginal defect where the mode of con{mcﬁng
opcrates as a limitation upon the power to eon-
tract.

1 Besch, Pub. Corp. £§ 251, €96, p. 695, and
cases cited in nete 1, 713; Hodypes v. Buffale, 3
Denio, 110; Halstead v. New Yore, 3 N. Y. 437;
Logansport v, Dykeman, 116 Ind. 17; 1t Dill
Mun. Corp. § 463.

The rights, powers, aod duties of the mayor

Kore.—A novel extension of the rule as to cast- | a casting vote, see nnfs to Lawrence v. Tngersoll ©
ing votes by presiding officers ismade by theadove | (Tenp.1 8 L. B. A: 3. Fee siso Magenan v. Fre-
decision. A3 to what constitutes a majority which | montg (Neb.) 9 L. R. A.795; State v, Vanosdal (Jnd)
will carcy 8 meagure voted vn including thecase of | 151, R, AL €32, - -

5L R.A.

See also 31 L.R. A.116; 37 L.R. A. 205; 39 L.R. A, 282,
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of the city are pliinly prescribed by law, and
every person entering into business reiativns
with him i3 presumed to know the scope of
his suthority upon aoy given subjeet.

Dibble v, New Haren, 58 Conan, 201; 1 Dill,
Mun. Corp, 3 447, 459, 528, B42; Francis v,
Troy, tupra.

The law will not permit of a recovery for
services rendered on a quantum meruit.

Stidger v. Red Oak, 64 Iowa, 486; People
¥, Flagg, 1TN. Y. 5%4; Crutehfield v. War-
vensburg, supra;1 Bench, Pub. Corp. § €82,

Baldwin, J., delivered the opinfon of the
£oury
The main question in this case is whether
the vote of the aldermen was a tie vote, with-
ir the meaning of the city charter. The
word “tie,” a3 applied to an appointment by
election, signifies a state of equality between
two or more competitors for the same posi-
tion, Cent. Dict. in verb. The provision
that two newspapers shall be designated by
& vote in which nn member of either branch
©f the common council shall vote for more
than one evidently contemplates the selection
of one, and permits the selection of both. by
the action of less than & majority of earh
board. *In elections in whicl: the principle
of plurality {s adopted, the candidate who
has the highest number of votes is elected,
although he may hLave received but a small
part of the whole : and, where several persons
are voted for at the same time for the same
office, those (not exceeding the number to be
chosen} who have respectively the highest
pumber of votes are elected. But where two
«r mere persons have equal nambers of votes
there is no election, and & new trial must
take place, unless some other mode of de-
terminipg the question is provided by law,
In some of the states where the votes are thus
divided, the returning officers are authorized
to decide between them, and $o return which
they please; but, unless thus expressly au-
thorized by law, the returning officers have no
casting vote.” Cushing, Law & Practice of
Legislative Assemblies, § 118. “By a ‘cast-
ng vote’ is meant one which is given when
the assembly is equally divided, and when
the question pending is in such a situatinn
that a vote more on either side will cast the
preponderance on that side, and decide the
question accordingly : and not merely & vote
which. if given or one side, will produce aa
equal division of the assembly, and therel)
prevent the other aide from prevailing. This

oF RoosEvELT, 85
lot. Tn these cases the speaker does not vots
by ballot, but waits until the votes are re-
ported, and then votes orally, not for whom
he pleases, but for one, or for the requisite
number, of the candidates voted for. who have
received an equal number of votes, This
principle applies equally in those cases where
8 less pumber than a majority is permitted,
or & greater is reqguired, to decide a question
in the aftirmative, Thus, if one third only
is permitted or required, and the assembly,
on & division, stands exactly one third to two
thirds, there is then occasion for the piving
of & easting vote, because the presiding offi-
cer can then, by giving his vote, decide the
uestion either way.” Id. § 306. An apt
ITostration of this method of procedure, aa
applied to cases of more than two contestants
for the same position, is afforded by the prae-
tice of balloting for select committees in the
British house of commons. “The majority
necessary to an election ia not an absolute
majorit{ of all the persons voting, but only-
& plurality; and if there are several persons,
who all have the same number of votes, and
the whole would make more than the number
fixed for the commitice, the speaker gives a
casting vote for the election of the requisite
number.” Id. § 1882. A tie is that which
is tied. It is & kont. And wheh provision
is made, in regulating legislative procedure,
for a casting vote by the presiding officer in
case of & tie, the objcet i3 to allow him to
untie this knot. The charter of Bridgeport
evidently looks to the desigoation of the two -
official newspapers by one and the same wote,
each member of the respective boards voting
for one alone. The mayor is a component
part of the common council, but he is not a
member of either of the two branches or
boarda, which, with him, cnostitute that
body. He ia therefore not forbidden, in the
selection of the official newspapers, to vote
for mare thap one of these,  The ballot taken
by the aldermen, resulting in four votes for
each of three different newspapers. presented
the case of a tie, and to dissnlve it the may-
or's easting vote was properly and necessar-
ily given for two of them, for the charter re-
quired the simultaneous designation of two,
It follows that the demurrer to the corcplaint
was properly sustained.
ﬁware i no error in the judgment appealed
oM.,

Torrance and Fenn, JJ.,

concurred ;
Andrews, Ci J.

principle extends to cases of election by bal-

, and Hamersley, J.,
disszented. .

XEW YORE COURT OF APPEALS, _
EBe ESTATE OF Cornelins V. 8.-ROOSE. [ 2. Life annuities contingent on sur-
v _

ELT, Deceased.

3. The statute in force at a person’s
death governs the decision asfoa collateral in-
heritagce tax on his estate.

vivorship are not subject to & collateral Inber-
itance tax untll they vest by the termination of
the lite on which they are contingent.

3. A contingency affecting the valueof -
a vested remainder under a will 50 long as
it coutinues will prevent the charge of a collat-
eral inkeritance tax upon the remainder,

RotE~For a collection of authorities upon the | suceessions or collatera! inberitances, see nolz te
<constraction of the gatute impoking & tax upon | Be Romaine (N. Y.) 2 L. B. AL #1. . T

LLR A
See also 26 L. R. A. 259. -
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APPEAL by the Comptroller of the City of
New York from suo order of the General
Term of the Sopreme Court, First Depart-
ment, reversisg au order of the New York
County Surrogate’s Court, wbich fixed the
amount of the collateral inberirance tax to be
paid by the estate of Coraclius V. 8. Rooserelt,
deceased. Affirmed.

The facts are stated in the opinion.

Mr. Edward Bassett, for eppellant:

The remainders devised to the nepbews and
vpieces are *"vested remainders” and are pow
subject to the payment of the tax.

4'Rev. Stat, p, 2518; Cook v, Lowry, 95N, Y.
103;" Beardsley v. Holelkiss, 98 W, Y, 201: 4
Kent, Com. 202, Comstock's 1!th ed. p. 223;
Delafield v, Stipman, 18 Abb, N, C, 297, 303;
Weed v, Aldrieh, @ 1lun, 531; Wilidameon v,
Field, 2 Sandf. Ch, 535, 7L. ed. 693; Kelw v,
Lorillard, 85 N. Y. 177; Blanchard v. Blanch-
ard, 1 Allen, 227; Sheridan v, House. 4 Abb,
App. Dec. 218; Ereritt v, Ereritt, 20 N. Y, 89;
Terd v, Morton, 60 N. Y. 602; Campbell v.
Stokes, 142 N, Y. 23,

A waluation most favorable to the remain-
dermen has been fized, and as such valuation
18 based wpon proper evidence it is equivalent
to a ficding of fact by a court or a verdict by
& jury and will ot be disturbed oun appeal.

£e Knocdler's Will, 140 N, Y, 879.

- The tax upon vested remainders is due god
payable immediately upon decedent’s death.
wa 1537, chap. 713, § 2; Dos Passos, Col-
lateral Ioberitance Tax, p. 163, citing Re
Vinots Estate, 28 N. Y. 8. R. 610; Tun
Renasciaer's Estate, K. Y. L. J. May 23, 1389;
Be Cogowell, 4 Dem, 24%; Ee Leferer, 5 Dem.
184: Re Higg/ns, N. Y, Daily Reg. Dec, 7, 1389,

“Where the interest of the life beneficiary is
not taxable and that of the remaindermen is, it
has beeu held that the amount of the remain-
dermen’s tax is lawfully payable cut of the
principal, votwithsianding the tax oo the re-
maioder will redure the capital, and so affect
the income of the life tenaot, .

Re Joknson, 8 Dem, 146; Re Learitf's Estate,
4 N. Y. Supp. 179; Re Peck, note, 24 Abb. N,
C. §85; Re Woclwy, note, 19 Abb. N, C. 234;
Re Ension, 113 N. Y. 185; Re Stewart’s Estate,
14 L R A 834 183t N Y. 274,

The annuitants are beneficially entitled in
expectaacy to an interest in or income from the
property of the testator transferred by his will,
and the tax thereon is immediately due sad
pavable.

Each of said annuities is an nterest fn prop-
erty or income therefrom withia the meaning
snd fotent of the atatute.

Dos Passes, Collateral Tnheritance Tax, p.
154; Bispham's Eslate, 2¢ W, N. C. 79;
Thompson's Estate, 58 W. N. C. 19,

The right to the collateral inheritance tax
sccrnes at the date of the desth of the testator
or intestate, and not at that of its actual impo-
gﬁou, and is not affected by interveniog legis-
Jation.

YR:: Primeds Estate, 1S L. R. A T18, 138 N.

. 347,

Mesare, George H. Yeaman, John E,
Roosevelt, and George C. Kobbe for re-
spondents, . :

LR A,

Niw Yomrx COURT OF ATPE.LS,

Ocr.,

Bartlett, J., delivered the opinion of the
court:

The question preseuted on this sppeal i
whether the interests of anpbuitants and re-
maindermen under the will of the late Cor-
nelius V, 8. Roosevelt are liable to pay pres-
ently the collateral inheritance tax, The
surrogate’s court for the county of New York
determined this question in the aflirmative,
and its order to that effect was reversed by
the general term of the first department. The
comptroller of the ¢ity of New York appeals
to this gourt.

The testator died September 30, 1987, and
his will was admitted to probate in the
county of New York March 17, 1838, After
certain specific legacies to his wife, the tes-
tator disposes of his residuary estate as fol-
lows, viz.: The entire smount to be held
by the executor and the executrix in trust,
to pay the income thereof to Lis wife during
her life. At Ler death seven life annuities
are given,—to two persons, $1,000 each; to
two persons, $300 each ; and to three persons,
#5,000 each, with interests in these latter in
the nsture of cross-remainders, contingent
upon survival fater acs, the will providing
88 follows: “In case any one of the three
lust-named annuitants . . . shall die ei-
ther before or after the death of my said wife, |
I direct my execators to pay, and I bequeath,
to each of the two survivors of them, an an-
nuity of $7.500; and. in case soy two of
them shall die either before or after the de-
cease of my said wife, I direct my executors
to pay, and I bequeath, to the last survivor
of them, an annuity of £15,000.” On the
decense of the wife the estate is given, sub-
ject to the payments of the anpumities, to
twelve nephews and nieces. Two of these
remaindermen died before the testator, and
the appraiser, upon the theory that there was
no lapse, and that the survivors would take
the whole remainder, has made his estim-te
accordingly. The appraiser reported in the
first instance as follows: *The persons who.
will become entitled to the annuities men-
tioced in the will cannot now be determined,
until the death of the wife; and for that"
reason also the value of deccdent's estate,
which fs devised at her death to his nephews
and nieces, and sobject to such anpuities,
cannot now be ascertained.” The surrogate
sustained objecticns to this report, and the
matter was sent back to the appraiser.
surrogate requested the superintendent of in-
surance to ascertafn the valae of the annui-
ties, and, acting upon bis information, the
appraiser reported the values of the annuities
and the estates in remainder. The matter
was then duly sent back to the appraiser for
the third time, te enable the superintendent
of insurance “to correct manifest errors.”
The third report of the appraiser increased
tha value of the compound survivorship
annuities, and eonsiderably diminislied the
walue of the estates in remalnder, ascontained
in his sccond report. This report was con-
firmed, and was follewed in due course of
procedure by the order now Lere for review,
We are of opinion that this case must be
decided under the Law of 1887, ia force as
the time of teatator's death.
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Two questions are presented for our deter-
mination, viz.; First. Are the annuities
created by the will such property, in a legal
gense, as to be presently taxable, and can
their fair and clear market value at the time
of the death of the testator be ascertained?
Becond. 1s the fair and clear market value
at the time of testator’s death, of the estates
in remainder, ascertainable, and is the tax
thereon due at once! In deciding both of
these questions, we are to reasonably construe
the statute, and give cffect, if possible, to
all its provisions. As to the annuitants, the
appellant’s counsel contends that they are
entitled to an interest in ot an income {rom
the property of the testator, and the statute
requires the tax to be paid immediately. Ile
goes on to say, In his printed argument: *It
may, of course, be considered as a hardship
to compel the annuitanis to pay a tax upon
an interest that they may never receive; but
that is the fault of the statute, and under its
wurding the payment of the tax can only be
postponed by giving a bond.” This conces-
pion admits away the entire case of the state.
It is not to be assumed that the legislature
intended to compel the citizen to pay a tax
upon an interest ke may never receive, and
the reasonable construction of this statute
leads to no such unjust result, It does not
follow, because the legislature taxes persons
beneficially entitled to property or income,
in possession or expectancy, that a tax was
~ thereby imposed upon an interest that may
never vest. Until that time arrives the power
to tax does not exist. ‘The testator has cre-
ated seven life annuities, It the annuitants
survive his wife, and there can be no vested
interest in sny of them until the happening
of that event. All may survive; & portion
may be living; every one may be dead. To
hold such a possibility presently taxable, and
fts value capable of immeliate computation,
shocks the sense of justice.

Thia brings us to the remalning question.
a8 to the taxation of the estates in remainder.
The testator has, on the death of hiz wife,
given his entire estate to twelve nephews and
nieces, subject to the payment of the annui-
ties. Twoof these remaindermen, 88 already
stated, died before the testator. It {is con-
tended by the respondents that it 1s impos-
sible to ascertain the fair and clear market
value of these remainders at the time of the
death of the testator, for the resson that the
annuitanta represent estates or interests un-

HarpIz v.

Harorm, €0
vested and contingent, which, taken in con-
nection with the }ife estate of the widow,
renders the present value of the nltimate re-
mainders unascertainable. 'The amount that
will ultimately be paid to the remaindermen
is contingent, depending oo future eventa
Whenever the tax on the annuities is payable,
the estate must pay it. What the amount of
that tax will be depends upon the survivor.
ship of annuitants, ard the number of life
annuities, if any, that shall vest on the death
of the widow. This court has recently de-
clded that it Is not the vesting of remainders
that renders them contingzent taxable interests
under the law. Re Curtis, 142 N. Y. 219,
In the case cited it was held that the nominal
fee might never become & taxable estate, for
the reason that, if the nephews and nieces in
whom 1§ was claimed to have vested died
without issne before the termination of cer-
taln trusts, the fee would pass to lineals not
taxable. This was the uncertainty which
postponed the payment of the tax. In the
case at bar there is a contingency affecting
the value of the estate, as a!readg ipdicated,
which brings it strictly withio the principle
of the Curtis Case.

The learned counsel for the respondents has
pointed out questions that they may present
on the death of the widow. One {nvolves
the legal effect of the death of two remainder-
men in the lifetime of the testator, and the
other the correcinesa of the mode adopted by
the superintendent of insurance iz ascertain-
ing the value of the compound survivorship
annuities. These questions will become im-
portant on the falling in of the life estate,
but we express no opinicn in regard to them
at this time. .

In afirming the order of the general term,
we not only give to the Act of 1387 a reason-
able construction, but es out the obrions
intent of the testatnr that his widow should
enjoy, during her life, the cntire income of
his estate, e legislature, in the Act of
1802, has given a practical construction to its
previnus legislation on this subject, when it
provides that, where the fair market value
of the property or interest canmot be ascer-
taiced at the time of the tranmsfer, the tax
shall hecome due and payable when the
bencBiciary shall come into actual possession
or enjoyment. Laws 1592, chap. 399. § 8.

The order should be afSrmed, vith costr,

All econcur, except” Andrews, Chi J.,
oot sitting,

PENNSYLVAXNIA
Samuel! HARDIE

0.
Lydia B. BARDIE, Azl -
) (&2 Pa,. 27.)
1. Willful and malicious desertion, as
cause for divorce, is not shown by the

Nore.—As tadivoree for deserticon, ses also Her-
ald v. Hersld (N, J.) ¢ L. B. A. 698, and note; also
Williams v. Williams (N. Y, 14 L. B. A, 220; Jones

- w.Jones {Ala) 18 L. R A8

For refusal of marital Intercourse as desertion,
see Fritta v. Fritts (IIL) 14 L. B. A. 635, and nole.
25 L. R A, -

Bee also 47 L. R. A. 750,

SUPREME COURT.

fact that the wile, {n a paseion ronsed by a single
blow by her husband, leaves the house without
foteoding to remain away permanently, and on
reflection returng to find the home barred against
herand then seeks by violeuce to enter, for which
she is procecuted by the hosband, and thereafter .
does not retura.

2. A single blowgivenina r by hus-
band to wife is not necessarily cruel and barbar=-
ous treatment constituting cause for divorce,

(July 11, 1534)

PIPEAL by defendant from a judgment of
the Court of Common Pleas for Chester
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County in favor of plainti in an action for
divorce on the greund of desertion, Rerersed.

The court gave & bieding instruction in favor
of plainiff oo the ground that willful desertion
was proved, and refused to grant defend-
ant's request that if the jury believed that
plaintiff struck his wife, or was guilty of cruel
or barbarous conduct toward ber, she was jus-
tiked in leaving and your verdict must be for
lie defendant.  To that reqaest the following
Answer was given:

“That point iaa little ambigucus In our esti-
mation, and, as I have already suggested to
vou, ihere might be an occssion when if the
husbaad struck the wife once it would justify
her in leaving, Buf, as we have said to you,
the evidence 1n this case does not show such an
acl.  We canpotsay. therefore, that if the jury
btelieve that the plaiatiff struck bLis wife, it
was a justificatioe of ber leaving, but we can
sy, or would say, that if he was guilly of
cruel or barbarous conduct towards her, she
would be justiied in leaviog the plainliff, and
your verdict would be such as to justify her in
that case.
of such a cruel and barbarous character as I
have already suzgested, such as to endanger
ber life. As you will see I can scarcely afirm
or disaffirm the poiant, but I pass it wilh the
sugrestions which I bave already made.™

Further {acts appear in the opinivn,

¥r, Charles H. Pennypacker for ap-

pellant. .
Mr. Thomans W. Pierce for appellee,

"DPean, J., delivered the opinion of the
court :

Plaintiff and defendant are libelant and
respoodent in a suit by the husband for di-
vorce from the bonmds of matrimony. The is-
sue was tried before a jury, who, under
peremptory instructions from the court, gave
a verdict for the hushand. From the judg-
inent on the verdict the wife brings this ap-

al.
The ground for divorce averred in the libel

{3 willful and malicious desertiva by the!

wife. 8he admitied absence from his honse,
and separation: but thas there was willfal
and malicious desertion she denied. She
further set up the counter averment that her
hughand, by his cruel and barbarous treat-
ment, had driven Ler from Lis home.

ived torether as husband and wife unti} the
12th of November, 1894, the day of separa-
tion. They were Jhildless. Both were ca-
terers and cocks, and by their joint industry

4during more than twenty years of marriedi

life had accimulated some property, real and
rscnal. The legal title to the real estate was
in the husband, though the wife had eon-
tributed from her earnings a considerable
part of the purchase money. Some time be-
fore the separation, disputes and quarrels
arnse between them, He suspected she was
not as strong & prhibitionist as he was, or
rofessed to be. She suspected his fidelity
n the marriare relation. The suspicions of
both were apparently groundless, but they
were sufficient to arouse a sort of domestic
animosity on part of each towards the other,
which culminated in his striking her, and

LR AL

The:
arties were married in Auonst, 1867, and:

PenssrLvania Svprsvs COuRT.

Such is the law, il the conduct is:

Joir,

she, smartiog under the fndignity, left his
house. That this was the immediate causa
of her leaving is hanlly cQispuied. The
learned judge of the eourt below assumed
that this single blow was the only instance
of cruel and barbarous trestment; and this,
under the law, not being sufficient to justify
or excuse her desertion, the plaintiff was en-
titled to a verdict. If thishad been the only
question in the case, the fnstruction was cor-
rect. DBut there is another view of the evi.
dence applicable to the pleadings which the
{'ur_v had a right to consider. Bothagree she
eft the house on the 1:2th of November. She
testifies she left “to go to work.™ Althouzh
they had a quarrel on that dav, and probably
the day before, she says she did not intend,
by leaving it, to give up her home; that she
went back the pext day, and “put away her
things, "—did not take them away ; then went
back on the third day, when she found the
locks had been changed, and she gained an
entranve only by breaking the window. She
declares she never had left the house intend-
ing to remain away ; that she could not get
in, unless by a forcible entrance, afierwards,
apd for breaking this window the husband
bad instituted a prosecution against her.
This is the substance of her testimony. The
ckarge on which the hushand based his right
to divorce was willful and malicious deser-
tion. If the wife, in a passion, aroused by
the single unmanly blow of the husband,
Jeaves bis house. in & mere spirit of resent-
ment, not intending to permanently desert
him, then, on reflection, returns, and finds
her home barred against her, then by vio-
lence sceks to enter, then is prosccuted by the
husband, and thereafter does not return, this
in no legal sense of the words is a “willful
and malicious desertion.” Such desertion is
& departure without adequate cause, but not
a willful absence, reganiless of her marital
duty. Such a blow as she testifies he gave
her, some wives, of physical courage and
streagth, would have resented by giving the
husband apotlier, and there probably the
guarrel would bave ended. This wife re.
sented it by Ieaving his presence, going out
of the bhouse. She was probably too weak or
too timid to retaliate in any other way; but
she testifies that in so deing she did aot in-
tend to “give up her home.® Then, when
she did return, his conduct enforeed upon her
further absence. Such desertion as this is
oot willtal and malicious, even if ke struck
her but a single blow before she left. If her
testimony be believed, his conduct, after she
left, indicates an intention to prevent her re-
turn. The instruction that it was not the
duty of the husband to persusde the wife to
return was correct ; but the jury should also
have been told that, if ske left the house,
under the provecation of a blow, and soccen
atter returned, it was his duty to receive hers
and that if he. in anticipation of her return,
locked the doors against her, he cannot be
heard to say that her absence thereafier was
willful and malicious desertion. In Grore's
App., 37 Pa. 443, we held that the wholly
inexcusable departure of the wife from her
husband’s house did not justify kim in re-
fusing to receive her when she returned ; that
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such conduct on his part was & virtual turn-
fng her out of doors. .
The evidence tending to show cruel and
barbarous treatment, guch as would justify
ber in leaving the husband, is mainly that
of the wife. She testifies to repeated assaults
and indignities: but, with the exception of
the personal violence immediately before the
geparation, no dates are given. Most of this
<conduct appears to have been afterwards,
Her testimouy ia disconnected, and ip some
material particulars, such as dates, or even
approximate dates, vazue; and, althoupgh it
<overs more than a dozen printed pages of
the paper bouk, the examination does not
seem to have been aimed at eliciting a spe-
cific statement of facts. It is therefore im-
possible to attempt a satisfactory review of
the alleged error of the court in the refusal
to affirm defendant’s first point. The Jlaw
applicable to the facts as the court assumed
them to be proven is correctly stated. The
<court says: “I can ecarcelf affirm or dis-
affirm the point, but I pass it with the sug-
gestions already made.” The suggestions
already made were, in substance, that the
evidence of a single blow would have been
insudicient to warrant, on her application, a
divorce of the wife from her husband on the
ground of cruel and harburous treatment, and
therefore was insutficient to justify her de-
sertion of him. If there was a willful deser-
tion,—that is, & departure with the intention
not to return,—it was malicious, uvnless

justified by such cruel and barbarous treat- |

ment as endangered life or health and ren-
dered cobabitation unsafe. Cruel and bar-
barous treatment is not established by a
: single blow of the character of this one, given
in anger. If the several acts of violence and
threats alleged occurred before the separation,
the burden was on defendant to pruve that
fact; if they were after she left him, cleariy
they did not prompt her to that act, whatever
bearing they might have on the question as
10 whetber 3 desertion at first causeless, after-
" wards, by reason of his conduct, ceased to be
willful. We can very well discern how, on
the character of the evidence on this point,
it was as difficult for the court to ailirm or
disaffirm it as for us to say he erred in pot
affirming it. The evidence was not specific
enough to warrant a specifie answer.  Buot we
think the court, in not submitting the evi-
deunce on the first question to the jury, erred,
for, even although it would not have entitled
ber to a divorce from ber husband on the
ground of cruel apd barbarous treatment,
¥et, if believed by the jury, there was not
willful and malicious desertion.
The judgment is recersed, and a venira facias
e nore awarded.

————

~ Jobn E. PRICE ¢ al.
T,
William L. SCHAEFFER, Appt.
) (_161 Pa. 50.) [}
Absence of service of process In the

—_\'om—.-&s to impeachmeut of foreign judgment,
see note to Dunstan v. Higgins (N. TJ 20 L. R A

@4,
B LRA

PRICE V. SCHAEFFER,

89

original suit may be snown Ia defense of
Buit upoan a Judgment procurcd o acother state,
although service is recited us u fact ja the record
upon which the judgment 18 based,

(May 21, 1884)

APPEAL by defendant from a Judgment of
the Court of Common Pleas, No. 1, for
Philadelphia County in favor of plaintiffs, in
an action brought to eoforece payvment of s
jndgment recovered against the defendant in
the state of Marylsod. Rerersed.

In his affidavit of defense, defendant alleged
that at the time the suit was brought he was
not a resident of the county in which the suit
was brought, but of anoither county; aod that
he bart pever been a residenvt of the county
where the suit was brought: that be was never
served with any summoos or paper of any
kind in the suit; that tbe other defendants in
the oririnal suit were residents of the county
where the guit was brought and were actuslly
summoned; that the surmoos ran to all the
defendants in that suit. and the sheritf made a
simple return “summoned” to the wril; that
defendant filed a bill in equity in Maryviand to
bave the judzment canceled and sct aside,
but the court refused to interfere, upon the
ground that defepdaot had a good defense
to the action in Penpsylvania, provided Le was
]notdactually served with summons in Mary-
and,

Further facts appear in the opinion,

Mr, A. E. Stockwell, for appellants:

Neither the eonstitutional provision that full
faith and credit shall be given in each state to
the publie acts, records, and judicial proeced-
jnes of every other state, nor the acts of con-
gress passed in pursuance thereol, prevents an
inquiry icto the jurisdiction of the court by
which® the judgmeat offered fo evidence was
rendered.

Thompson v. Whitman, 83 U. 8. 18 Wall,
437, 21 L. ed, £97.

The record of a judzinent rendered io an-
otber state may be contradicted as Lo the facts
pecessary to give the court jurisdiction, and if
it be shown that such facts did ot exist, the
record will be & nullity, notwithstanding it
may recite that they did exist.

Khrowles v. Logansport Gas Light & Coke Co,
88 U. 5. 19 Wall. 5%, 22 L. ed, 70; Lull v.
Launing, 91 U. 8. 160, 23 L. ed. 271; Len-
noyer v. Neff, 95 U. 8. 714, 24 L. ed. 5685;
Wearer v. Bogna, 38 Md. 235; Grever & B,
Sewing Mack, Co. v. Radeliffe, 66 Md. 511;
Fairfaz Forrest Min. & Mfy. Co. ¥. Clambers,
75 Md. 614; McDermott v. Clary, 107 Mass.
501: Gilman v. Gilman, 128 Mass, 28, 30 Am,
Rep. €48; Guthrie v. Lowry, 84 Pa. 533; Mot-
ter v. Welty, 2 Pa. Dist. Rep., 89: Whart,
Confl. L. § 811; Story, Confl. L. & €09.

The question of junsdiction may be in-
quired into although the judgment is binding
acd conelusive in the slate in which it waa
rendered.

Steel v. Smith, T Watts & 8. 448; Guth-
rie v. Lowry, Thompson v. Whitman,.and -

Weater v, Boggs, supra; Grover & B. Sewing
Mach. Co. v. Radclife, 88 M4, 517; Bazley v.
Linah, 16 Pa. 241, 35 Am. Dec. 4984; Veite v,
MeFadden, 3 W, N, C. 63,

The Maryland eourts enforce the jost prin-
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ciple that, when 8 judzment is carried froma
sister atate into the state of Maryland for en-
forcement, the state of Marylaod has a right
tn question the jurisdiction of the court whure
judement was obtained.

Wearer v. Boggs, 88 MA. 235; Ilanley v,
Donnghine, 53 Md. 2435, 43 Am. Rep. 53
Grorer & B Sewing Mach, Co. v, Radcliffe, 66
M4, 517 Fuirfar Forrest Min. & Mfg. Co. v,
Chambers, T5 M, €14,

Mesers, William C, Duror and Horace
M. Rumsey, for appellces:

Tbe record shows the appellant was sum.
moned and appeared.  The judgmeot s there-
fore conclusive,

Wetherit! v, Stillman, 85 Ps. 103 Reder v.
Wriglt, 63 Pa. 41): Gutirie v. Lowery, 81 Pa.
B37; Mink v, Shafer, 124 Pa. 290,

It will be presumed in the zhsence of an
averment to the contrury, that the courtsof a
sister state have the authority they assume to
exercise, and that the mode of procedare pur-
© sued by them, thongh differest from that es-
tablishied by this state, was in accordance wilh
the law and practice of such state,

Freem Judzm, 84 ed. § 563; Mills v,
Durvee, 11 U, 5.7 Cranch, 481, 3 L. ed. 411,
2 Am, Lead, Cas, 847,

1f 1he record of & judgment of & elster state
shows on its face that the court bad jurisdie-

tion of the appellant through a service of itsi am B Eae o)
note a; m. ing. Encyclop. Law, 143z,

process, its judgment must be taken by the
courts of this state a3 jurds ef de jure snd an
aftidarit of defense setting forth that deponent
was pot served or notified by the process in
the eriginal suit will net ‘prevent the courts of
this state from colering jutoment.

Lance v, Dugan, 22 W, N, C. 132; Wetherill
v. Stiflman, supra.

Mitchell, J.,, delivered the opinion of the
coutt :

I{uw far section 1 of article 4 of the Coa-
stirution of the United States. and the Act
of Congress of May 26, 1700, passod to earry
it into effect, operate to preclude a defend-
aut from offering evidence azainst the judg-
moeat of one state when sued upon it in an-
other, has been the subject of much discussion
and diffcrence of opinion. A distinction has
siways been made, however, between facts
soiog to the jurisdiction of the court and
those relating to the merits, and the tendency
has been strenm to open the door to evidence
upon the former. The earlier view was thas
the mere presumption io favor of Jurisdie-
tiro might be contradicted, but that evi-
dence could not be received against the af.
firmative recitals of jurisdictiopal facts in
the record. In Mamplon v, M Connel, 18 U.
8. 3 Whesat. 234, 4 1. ed. 878, (Rief Justice
Marshall said.: * Whatever pleas would be
good to a suit thereon in such state, and none
others, could be pleaded in any other eourt
in the United States.” And a similar view
is indicated by the decisions in Milis v.
Ihuryee, 11 U, 5. 7 Cranch, 481, 8 L. ed. 411
(a3 to which see the remarks of Bradley, J.,
in Thamiwon v. Whitman, 83 U. 8, 18 Wall,
462 21 ed. 899), and Landes v, Brant, 51
U. 8. 10 How. 348, 871, 13 L. ed. 448, 450.
“It was undoubtedly the purpose [ol the
eonstitutional provision) to give tothe judi-
i, TLA, )
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cial proceedings of each state the same faith
aud credit {n every other state 10 which they
were entitled in the state io which they took
place.® Story, Const. & 1310, note. In
Thompson v, Whitman, 83 U, 8. 18 Wall,
457, 21 L. ed. 897, howerver, the question
came directly before the Supreme Court of
the United btates, and Juatice Bradley, ad-
mitting that there was no previous express
decisfon on the point, made an elaborate re-
view of all the authorities, and anaounced
for the court the conclusion that jurisliction
was always open 1o question, eved Gpon facts
aftirmatively nsverted in the record. This de-
cision was aflirmed and followed fo Knowls
v. Locanaport Gas-Light & Coke Co, 88 U, 5.
18 Wall, 58 22 L. ed. %0, and Penncyer v.
Neff, 05 U, B. 714, 24 L. ed. 3543, snd has
been considered as sctiling the faw, by the
highest court, on the subject. The gread
weight of wuthority in the state courts is to
the same effect, and so are the text books,
MeDermott v, Clary, 107 Mass, 501 : Gilman
v. (dman, 126 Muss. 26, 30 Am. Dlep. 644;
Wright v. Andrews, 130 Mass. 149; tiroper &
B. Sewing- Mach, Co. v, Radrlife, 66 Md. 511;
Fuirfar Forrest Min. & Mfy. Co. v. Clum-
bers, ©5 MJ. 814, Euger v, Stoter, 59 Mo. 973
Napton v, Leaton, 71 Mo, 35%; Whart. Confl,
L. § 823; Story, Coofl. L. & 609; Story,
Const, (M. M. Bizelow's ed. 13981} § 1310,

and cases there cited.

Qur own cases have not been in entire har.
mony. in Wetherill v. Stiilman, 65 Pa. 105,
the earlier doctrive was enforced with great
strictuess, and, the record reciiing ao appear.
ance by coursel, it was held —Sharswood, J.,
dissenting—that au afidarit by defendant
that lie bad never bren served with process,
or authorized any one o aprear for him, was
rot suflicient to prevent judgment; Thomp-
son, Ch. J., saying: “The recital shows
conclusively the jurisdiction of the parties;
+ « . consequently the defendant’s affida-
vit in this particular amounted to nothing
against the record to which it referred.” Ia
Noble v, Thompson it Co., T3 Pa. 334 21
Am. Rep. 68, however, it was held thaz,
notwithstanding the recital in the recond of
an attachment ¢a rem in New Tork, it might
be shiown that the property was oot there,
and the court therefrc'tre acquired ne Juriwiic-
tion. And in Guthrie v, Lowry, 84 Pa. 533,
it was distinctly beld that, “ whaterer doubis
may have been at one time entertained, it is
now an incontrovertible position . .
that the record may be contradicted by evl-
dence of facts Impeaching the jurizdiction
of the court ;" citing, among others, the cases
in 13 and 19 Wall., supra, though in the
particular case the foreiem court was held,
as & matter of Iaw, to have had jurisdiction. -
This would seem to be & formal recognition
and adoption, even if partially ohiter, of the
later .né‘ presently prevailing doctrine. But
in Lanee v. Dugan, 2 W, N. C. 132, the
court agaig reverted in a brief per curiam to
the old rule, saying that, as the record showed
8 service on defendanta. the judgment was
conclusive, notwithstanding an afidaviy in
denial. Inthis condition of the law we have
the point in the preseat case for final settls-
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ment. Whatever our fndividual views upon | the ecourt of chancery in Maryland denled the

the true spirit of the constitutional provision,
we have no hesitation in conforming to the
prevailing rule. It would be sufficient to
say that it {3 now the established rule in the
supreme court, which is the ultimste author-
ity on all questions depending on the consti-
tution and statutes of the United States.
But, in addition to that, the same rule now
prevails in the courts of a majority of the
states, and it i» a question on which uniform-
ity is desirable. It would be contrary to
sound pollcy to deny to our own citizens a
defense azainst judgments obtained in other
states out of a comity which such states re-
fused to us.  An apt fllustration fa afforded
by the present case, in which it appears that

sppellant relief apainst the original judg-
ment on the ground that the same defense
would be open to him here. The aflldavit
of defense avera that the appearanre recited
in the record of the jadgment sued on waa
merely constructive, and that in fect the ap-
pellant was not served with proeess, 41d nog
appear, and had no knowledge of the suit
until recently, when demand was made upoa
him for payment, These belng facts going
to the jurisdiction of the court, the remri
could contrndicterd in regard to them.
The affidavit presented a prima facle defense,
snd was sufficient to prevent judgment.
Judgment recersed, aud provedende uwarded,

MISSOURIL SUPREME COURT (In Banc).

Loulss M. WALTON ef al., Arpts.,

.
Mary Katherine RENDRICK # al.,
Reapta.

1. Declarations by a testator after the
execition of his wiil are 0ot admiseible to sbow
due execution.

2. Some evidence that a testator's will
was gigned in his presence as well as
by his direction sc &s to comply with the
staturas 1o & case where tha testator does pot
amx his own signature 8 furnizhed by prool
thet he stated to the witnesscs whom be asked to
attest it that it was his will aad that be had it
written, wbile 1t appears that be was faliy ac-
quainted with all the formsalities required by the
statute,

tiucFarlane, Jo dimenty from proposition 1.}
June 4, 1300)

PPEAL by contestants from 8 fud=ment
of tbe Circuit Court for Chariton County
in favor of defendants, io a proceeding brought
. to contest the validity of an iosirument pur.
rtinz to be the last will and testament of
gghn W. Price, deceased.  Rerersed.
The facls are staled in the opinions.
Mesirs. Crawley & Son, for appellants:
‘The trial court erred in admitting the subse-
quent declarations of John W, Price, made to
the wiloess, Sarah 8. Kendrick, as proper evi-
deace by which to establish the execution of
the writing jo controversy.
In the first place it was oot proven, nor fa it
even fairly infersble from her teatimoay, that
" the paper to which Judge Price referred in
the supposed conversation with Mrs. Kendrick,
isthe same paper now propounded as his will,
In the second place, though tbe ideutity of
the paper be conceded, siill, no subsequent
declaration of the supposed testator in regard
1p it is admis:ible upon the issue of its due
eXecution.
Schouler, Wills, 2d ed. § 317a; Johnswon v.

NoTR.—As to signing will by proxy,
Lewis v. Watsou (Ala) 28 L. B A, 277,
L LR A

8ce nole to

Iicks, 1 Lans, 150; Jonerv, MeLellan, 76 Me,
43; Gion v. Giden, 24 Mo, 227: Cawthoran v,
Hirynes, 24 Mo. 237; Togley v. Cowgill, 4% Mo,
2M; Spwosemorg v. Cables, 68 Mo, 570; Rulev,
Maupin, 84 Mo, 537; Busk v. Bush, 87 Mo, 450;
Jones v, Hoderts, 37 Mo, App. 181; Kenncdy v,
Upshawe, 61 Tex. 411; Dunkle v, Gates 11 Ind,
93; Coued v. Erstham, 27 YW, Va. 798, 55 Am,
Rep. 318; Daria v. Daris, 123 Mass, 59); (ae
man v, Van Ilarke 83 Kan. 333; Kitchell v,
gfach,a-'i N. J. Eq. 446; Layaav. West, 37 Lod,

The statement of the supposed testator to
the persons who subscrihed as witpesdes, that
the paper was his **will,” cannot supply or
dispense with proof that the previous sizoa-
ture was pl there in one of the only two
wavs pointed out by the stalute.

Mo, Rev, Stat, 1958, § #8370; Mo, Rev. Siat,
18790, § 3062; Catleft v. Curlet!, 53 Mo, 330; Chaf-
fee v. Baptist Moamonary Contention, 10 Pajzre,
83, 4 L.ed. £06; Leowcia v, Lewis, 11 N, Y, 220;
HMiteheld v, Mitehelt, 16 Hun, 97, 77 N. Y. 196;
Biker wv. Wondbridge, €8 Barb, 281; &, Vin-
eent d2 Poul Scaters of Charity v. Kelly, 67 N.
Y. 400; Re Mackay, 1. RA. 491, 1HON. Y.
611; Fe Dooth, 23 N, Y. Week Dig, 243;
Re Dale, 58 Hun, 169; Burwdl v, Corbin, 1
Rand. (Va.) 131, 10 Am. Dec. 434; Asry v,
lloorer, 5 Pa. 21, 45 Am. Dec, 113; Grabill v,
Fare, 5 Pa. 4417 Greenough v. Greenough, 11
Pa 479, 51 Am, Dec. 587; Barev. Graylill, 13
Pa. 398; Waite v. Frisks, 45 Minn. 361;3
Greenl. Ev. 15th ed. § 678,

Where the entire document Is written or the
pame of the testator is signed, by bim, in his
own handwriting, or where another iodites the
paper, aod there i3 direct proof that it waas
signed for the testator, by his direction, in hia
presence, by a disinterested scriveser, then, if
he ncknowiedzes the grouineness of the signa.
ture to the subscribing witnesses, the an-
thorities very juslly bold this to besufticient
prima facle proof of the execution, notwith-
standing none of the subscriblng witnesses
were present wheo the testator’s name was
actually sigoned.

Cracers v. Fauleomer, 238 Mo. 19: Grim v,
Tittman, 113 Mo. 58; Way v. Brown. 30 Ga,
803; Ragan v. Ragan, 33 Ga. Supp. 108; Hobk
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lowway v, Galloweay, 51 11, 159; Seoules v. Plow-
rizkt, 10 Mocre, P. C. C. 440; Clarke v. Duan-
arant, 10 Leigh, 13; Hall v. Hail, 17 . Pick,
833,

But where there is no positive proof that the
Taper was signed either by the direction, or ic
the presence, of the supposed testator; where
po subscribing witness saw the act of sizoing,
ot heard the supposed testator declsre that he
bad sigoed, or had directed another 1o sign for
him; where the serivener net only **writes her-
self an heir,” but beiog an helr, signs as well
ps writes the paper under which she claims a
lion’s share of the supposed testator’s property,
something more i3 required to establish the
**dye execution * of the paper, than the mere
acknowledgment or declaration of the supposed
testator Lo subscribing witnesses that said paper
is bis ** will.”

Hughes v, Meredith, 24 Ga. 325, 71 Am. Dec.
127; Gerrish v. Nason, 23 Me. 433,30 Am,
Dec, 559: Jancs v, Melellan, 56 Me, 49; Dela-

eld v. Parish, 23 N. Y. 9; Purdy v. Hall. 134

L. 808; Barry v. Butlin, 1 Curt. Eccl. Rep.
€37; Panton v. Williama, 2 Curt, Eccl, Rep.
630; Rarry v, Butlin, 2 Moore, P, C, C. 440,
Sconles v, Plowright, supra: fee w, Difl, 11
Abr. Pr, 214; Lake v, Ranney, 33 Barb, 49;
Baker v, Woodbridge, 66 Barb. 261; & Vin-
cent de Faul Sisters of Clarity v. Relly, 6T N.
Y. 408; Howland v. Taylor, 53 N. Y. 627; Ie
Fartholick, 35 N. Y. 8. R, 7i0; Waile v, Fris-
ble, 45 Minn. 361; Ke Rooth, 23 N. Y. Week.
Dig. 24%; FRiddcll v, Johnson, 2% Grath, 162;
Harrey v, Sutlens, 46 Mo, 147; Schouler, Wills,
2d ed. g 245,

Mewrs. Tyson 8. Dines and C, Ham-
mond & Son, for respondents:

The evidence of the execution of the willin
this case shows full compliance with the stat-
ute.

Adams v, Ficdd, 21 Vt. 256; Lemayne v.
Staniey, 3 Lev. 1; Kright v, trockjord, 1 Esp.
190; Lusl ys v. Dudieys, 3 Leigh, 436,

Not onty did the testator state to Dr. YL .
D. Meccrnman, one of the attesting witnesses
that “he had written,” but he ackrowledzed
the rizned instrument, siznature aod all to be
bis will; anod the witness saw his name wtitten
there.  This was sufficient.

Puslin v. Baskin, 36 N.Y. 418: Saunderson
v. Juackson, 2 Bos. & P. 238; Schneider v, Nor-
iz, 2 Maule & 8. 286; Sarah Mils Will, 4
Dana, 1; Eliisv. Smith, 1Ves. Jr. 11; Qarle.
fon v. Griffin, 1 Burr. 549; Roberts v. Welch,
46 Vt. 164; Knicht v. Crockford, and Lemayne
v. Stanley, supra.

The questinn of the due exccution of the
will was a question of fact o be determined
by the jury from the evidence, It was a fact
that could be established by circumstances as

Mirssorrr RupREME COURT.
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will when it was produced to the witnessesand
was seen by the witnesses when they subscribed
the will.®

Blaks v, Enight, 8 Curt. Eccl. Rep. 547;
Keiquwin v. Keipein, Id. 607; Be Askmore, 1d.
756 Jarman, Wills, 5th ed. p. 81; Re Tve-
nor's Eatate, 4 N. Y. Supp. 466; Re Awatin’s
Wik, 45 Hun, 1; Claris v, Dunnarant, 10
Leigh, 13; 8t Louds Hospital Asso. v, Will-
sams, 1% Mo. €09: Crarens v, Faulconer, 28
Mo. 19; Grimm v. Tittman, supra; Dudlerav,
Dudleys, 3 Leigh, 145; Hail v. Iiall, 17 Pick.
873; Nickerson v. Buck, 12Cush. 332; Grayson
v. Wilkinson, 1 Dick. 1593; Grayson v. Atiin-
son, 2 Ves. Sr, 454; Addyv. Grir, 8 Ves. Jr.
505; Morison v, Turnon, 18 Ves. Jr. 183; Ihl-
lowcay v. Galloway, 51111 159; Crowley v. Crow-
ley, 80 TN, 469; Re Langtry’'e Will, 24 N.Y. 3.
R. 472: Baskin v. Baskin, 36 N. Y, 416; Re
Bernsee's Witl, 11 Hauo, 27; Rs Klt's Will, 3
Mise, 3853; Dewey v. Dewey, 1 Mei, 349, 35 Am,
Dec. 367; White w. British Museum, 6 Bine,
310; Hogan v. Grosvenor, 10 Met. §4; Gamble
v. Gamble, 89 Barb, 313; Rosser v, Franklin,
8 Gratt. 1; Paramore v. Taylor, 11 Gratt, 220,

A will is sufficiently aitested when sub-
scribed by the witnesses io the presence and at
the request of the testator, aithough pone of
them saw the testator sign, and only one of
them knew what the Instrutent was,

Dewey v, Dewey, White v. British Museum,
Dogan v. Grospenor, and Gamble v. Gambie,
sUpra.

o this connection we desire to eall attention
to the change in our statute of wills, and the
decisions of the supreme conrt before and since
the change,

Rev. Stat. 1845, chap. 185, § §; MeGee v.
PFPorter, 14 Mo. 611, 55 Am. Dec. 129; Morth-
cutt v. Northeutt, 20 Mo. 266.

That the draugbtsman of a will takes a leg-
acy under it, is suspicious only in connection
with other circumstances indicating fraud or
undue influence.

Coffin v, Cofin, 23 N. Y. 9,80 Am. Rep. 235;
Barry v. Butlin, 1 Curt, Eccl. Rep, 6837, |

The deposition of Mrs. Sarab 5. Eendrick
was certainly admissible in evidence ander the
issnes of fraud by the pleadings.

The declarations were admissible in deter-
mining whether testator fuliy comprehended .
and approved the will,

Mazwell v. Hiil, 89 Tenn, 584; Beadleas v.
gjlg:anda. 9 Baxt. 604; Linck v, Linch, 1 Lea,

They are admissible to show intention, pur-
pose, mental peculizrity, and condition,

Shailer v, Bumstead, 99 Mase, 112; Hersler
v. Herster, 122 Pa. 239; Harrizv. Bhode In-
land Lospital Trust Co. 10 R. 1 313; Larg-
kam v. Sanford, 19 Ves. Jr. 649, 31 Cert. L. J.

well as direct proof; apd there was smple evi- | p. 454

dence upon which to submit this question to
the jury.

Grimm v, Tittman, 113 Mo, 58.

Where 8 testator declires to two subseribing
witneases that a paper to which bis name is al-
ready signed is his will. and then requests them
to sign a&s witnesses, he sufficiently acknowl-
edges his signature.  *‘Nor is it necessary that
the testator should szy in express terms ‘That
is my signature,” It is sufficient if it clearly
sppears that the signature was existent on the

23 L.R. A,

The instruction is errcneous because it ex-
cludes evidence of the deponent which was of
ber own personal knowledge and not derived
from the declarations of the testator.

31 Cent. L. J. p. 454

Brace, J., delivered the opinion of the
court ;

This is a statutory proceeding instituted in
the circuit court of Chariton county to con-
test the validity of an instrument of writing
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purporting to be the last will and testament
of John W. Price, late of sald county de-
ceased, duly admitted to probate in said
county on the 28th of May, 1890, prosecuted
by some of his Leirs against & daughter of
gaid deceased and her hushand ; the petition
charging in substance that said paper writing
so sdmitted to probate s the last will of the
said deceased * was not written or sigoned by
the said John W. Price, and was not signed
by any other person for him, by his direction,
in his presence, as provided by law : and that
the said paper writing, by reason of the
matter aforesaid, {3 not the will of John W,
Price.” Uponthisallegation fssue was joined
by answer, and the case came on for trial at
the October term, 15891, of said cireuit court.
After the Jury had been impaneled and sworn,
and the statutory issue framed by the court,
the defendants produced said iastrument of
writing, which i3 in words and figurea as fol-
lows, to wit:

“I, John W. Price, of the county of
Chariton, and 'state of Missouri, being of
sound and disposing mind, and knowing that
I have to leave this world, as all mortal flesh
is doomed to do, I feel anxious to dispose of
my entire estate aflter my death. In accord-
ance with my well matured determipation I
do hereby make, publish, and declare the fol-
lowing to be my last will and testament,
viz. : In the first place, I bequeath my entire
estate {except what I have alrexdy dispored
of) tomy wife, Mary E. Price, to use for the
support of herself and the two goun gest child-
ren, Mary Katherine Price and Wallace Pow-
ell Price. To my daughter Mary L. Harper
will one dollar, having advanced to her her

rtion of my estate. To my daughter Louisa
KIO. Walton I will one dollar, having ad vanced
to her her- portion of my estate. To my
daughter Harriet A. Vergin I will nne dollar,
baving advanced to her and ber children their

rtion of my estate. To my son Elmer D,

tice I give the south half of my ITuss farm,
and to my son John Walter Price I will the
north half of the Hass farm. Tomydaugh-
ter Aurelia Harding I will 160 acres of land
on Yellow creek, the numbers of which can
be found in my tax receipts. To my sen
William V. Price I will one dollar, having
sdvanced to him his portion of my estate,
My kome residence, which I have given my
wife, Mary E_ Price, a lifetime control and
. possession, I give to my two yonagest child-

ren, M. E. Price and W. P. Price, to be
equal heirs of all my land estate that I have
not given away in this, my will, and alse
all the land I may purchase before my desth,
I will my stock, bousebold furniture, farm
utensils, and all the money I have not dia-
posed of to remain as they are, for the use of
the homestead as long aa my wife lives; after
ker death to be divided between the two
youngest children. I give Mary Katherine
ice the home residence In an equal division

of all my land that may be attached to the
bome tract or pot otherwise disposed of,
which I have herstofore stated my wife, Mary
E. Price, ia tocontrol her lifetime. I give my
wife one third of my money after paying all
my debts and what I bave ordered in my will.
I also appoint my wife executrix of my

2 LR A,
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estate, I will that the probate court have
nothing to do with my estate. Written this
18th of November, 18%6. John W. Price,
Witness: PF. K. Venable, H. 0. D. Moor-
man. Joha A, Broaddus. James D, Ingram.”
~~And in support thereof introduced the at-
testing witnesses, who testified in substance
as follows:

Jaimnes D. Ingram testified that he lived in
Chillicothe, and in the winter of 1836 or1887
he was at the residence of Mr. Price sz a
visitor. “In the morning, safter breakfast,
Mr. Price said: ‘I am very glad that you
came, 1 have been wanting to see you. I
wanted you to witness my will.’ Apd be

rod u that paper; just handed It to me.

did not read it. He said that was his will,
snd, looking at it, I said, *Yon have already
several names.’ Ie said he wanted me alsc.
I signed it, and ke stated that was his will,
The paper is in same condition now as then,
with same names upon it. The name of John
W. Price was to it then. I signed it as a
witness. The other names are sbove mipe.
I signed it as & witness at Mr. Price’s re-
quest.” This witness on cross-examination
testified that he was acquainted with the hand -
writing of John W. Price. The paper wus
not written {n the handwriting of Mr. Price,
nor was it signed in his handwriting, Wit-
pess thought both the body of the writing and
the signature were fn the hand of Mrs. Ken
drick. When Mr. Price handed him the
paper to sign a8 & witness he =aid it wss his
will. He signed it in the prescnce of Mr.
Price.

F. K. Venable, another attesting witness,
testified that he lived within balf & mile of
John W. Price, and knew him well., *Some
time about the latter part of the year 1888, —
I don’t remember the month,—1 was called
upon {o witness & paper presented to me as
Judge Price’s will, [Paper bere exhibited
to witeess]. This is my signature atiached
tothat paper. Idid notreadit. Tonly know
that is my signature there. I only know this
to be the same paper by the fact that [
identify my sigrature. That Iz the only
paper I ever signed for Mr. Price. I could
not sy whether the name of John W. Price
was signed to it. ] witnesced the paper he
handed me and to1d me was his will, Hctold
me that was his will, and I signed it.”
“Could not identify it only by my signature.
If I am not mistaken, when be handed the
paper to me he raised it up, and let it fall
over, and told me that was his will, and that
bhe wanted me to sign it as 8 witness, I be-
lieve, A day ortwo—probably three or four
days—hefore that, Le sent for me to come to
his house when I had leizure. I went there,
and he told me what his business was,—sign-
ing as & witness his will. I put my name
there as & witnesa at his request, and in his
presence. Did not see paper when written.
Did not see him sign it. Did not know his
handwriting.

J. A_ Broaddus testified: “In the fall of
18861 don’t remember the month—1 was
called upon to witness Judge Price's will.
{Here paper exhibited to witness]. This is
the document I signed. Judge Price pre-
sented it tome. He said it was his will, and
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he would lke for me to sign it a3 one of the

witnesses, I signed it in his presence. 1

was there perhaps thirty or forty minutes.

When I slgned Lhee(i\aper I didn’t see any-
up

thing. Tt was fold , and handed to me
to sivn. Ididn’t read it. I didn't look at it
at nl?. 1 think ote or two names were there,

pethaps, when I signed it. Dr. Moorman was
ope of the witnesses. This is my sigoature.”
Don’t remember whether members of the
family were tlere or not. D)id not see Mr,
Price sign the paper or write {1, Was not
present when it was wirtien, nor when it was
signed by him or by any one for him.

. i D. Moorman testified : “Ama physi-
cian. Practiced my profession at Dalton,
Chariton couaty, for four_ycnrs. cornmt-ncing
in the spring of 1834,  Was well aepuinte
with the late John W, Price. During my
practice at Dalton, was often ealled to visit
Lim and his family professionally. Am one
of the persons whose names appear as at-
testing witnesses to the paper recently pro-
bated as his will in the Chariton county
probate court. I sirned the paper at Price’s
request, and in his presence, but did not see
him sign it, nor was his name signed to it by
any other person ia my presence. Ilis name
was already written at foot of paper whea I
first saw it. IT2 handed me the paper, apd
gail, ‘This {3 my will, and I want you to
gign It s a witness.” He sald he bad it
written, bat I don’t remember that be suid by
whom, [le was then of sound mind.”

The proponents then introduced in evidence
the deposition of Sarab 3. Kendrick, which
s far a9 it bears upon the present inguiry,
ig as follows: “Am sixty yearsold. Knew
John W, Price well. He stayed a week Lero
(at my house) a good many times, and Ispent
a3 much as two weeks with him a gond many
times. His wife was my step-daughter. [
konew him for eighteen vears. Q. L'will get
you to state if, about the year 1836, or some
time pfter that you ever had any conversation
with him about this will. 4. Yes, sir, T
was there. I do not know how long after he
made his will. I eohid unt say. He came
in, and said. “Mrs. Kendrick, I have made
my will.” [ said to him, ‘*Did you sign
the will, Mr. Price? He said: *No, I
didn’t sign it. 1 told Katie to write it, and
I saw her do t.° Q. You [he] said, when
you acked him whether he signed It or not,
thiat he told Katie to write it? A. Yes, sir:
but he saw ber do it. He told her to write
his name. The condition of his ruind was
good, very good, at the time of these conver-
gations. Fle knew everything be had, just
a3 well as L. Was s remarkably smart man,
Mr. Price was. You don’t often see just
such a man.” Cross-examined: “Q. Can
you fix the date of your conversetion? A, [
could not, sir. Q. At the time of this con-
versation with Judge Price about his will,
when he told you ke had made a will, how
loog before that did be tell you he execated
a will?! 4 Hedid ontsay. Q. Did he say
how Jong the will bad been executed? A.
No. sir; just a3 I told you. @. How long
before Juidge Price’s death was it that this
conversation occurred? A. T could not tell
you, to save my life. Q. What was the con-
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dition of hia health at that time? A. Pretty
fig He came in from his work in the
garden. Q. What was the exact language
hie used toc{ou about the writing of the will?
A. 1 asked Mr. Price who wrote the will,
aod he says, ‘I wrote the will, but Katis
copied it.” @ Then what else did you ask
him? A. Isays, *Mr. Price, they will break

our will,” He says *Ther cannot do it;

have given every one something.” 1 says,
‘Mr. Price, did yousign the will?” Hesays:
‘No, I did not sign the will. Katie wrote
my name, and I saw her do it.” Q. Is that
all be told you about the writing of the will?
A, All that [ have stated to you is all that
he stated, as near as I can give it. . As [
understand, then, he wrote it, Katie copied
it, and Katie signed it? 4. He told her to
do it, and he saw her do it. Q. Are you
positive he gaid he told hertodo it? A. Yes,-
sir; I bave sworn to that, and could do s
again. Judge Price met with a railroad acci-
dent some years before that. Katie did most
of his writing. Don’t think he eonsulted
anybody about his business much. He was
a man of fine sense. Don’t think be relied
oun the advice of any member of his family
in regard 10 business. Won't say that he
transacted his busipess himself. Don't know
exactly. Never saw him call on anybody to
transict business. Have seen him call on
Kate to put his name te & paper or write an
article. Never heard him call on anybody
to consult, e thought himself a3 capable
as aoybody, At times he was a great suf-
ferer; an invalid. ad neuralgia very bad,
Several times his side rose. He Lad a rising
in one of his sides, and was a great sufferer,
About thistime I was at his house sometimes
once a month, sometimes once in$wo months,
Could not tell the exact time. My visity
were sometimes for a day or two, sometimes
two weeks and more.  Judge Price used nar-
cotics, whiskey, like any otherman. Some-
times he used it to relieve pain. Do not
know as to his taking opiates. Never saw
bhim take any. Q. Was he not frequently in
a semi-unconscious condition, so that he
would scarcely notice anything going on
around him? 4. I have secen him on two
ocensions when thevy gave him too much
whiskey. Q. Were there not other gecasions
when he paid no atteation to what was tak-
ing place? A. I could wot say. I do not
know, €. Who was the atrendant who
brought these stimuisnts and gave them to
him"? 4. His wife and his daughter. Q.
At the time you speak of when he had too
much whiskey, and was in the condition vou
describe, do you know who gave it to him?
A. I suppose it was either Bettie ;‘his wife]
or Katle. I do not kzow. One of the two,
Nobody elsedid. Judge Price kept his valu-
able papers in the érawer of & buresu in his
house, I do not think every one had accesa
to the drawer. I do not know whether it was
locked or mot. Think it was. He was a
money lender. Had no office except Lis
bome. Do not know who transacted for him
the busioess of loaning mm’zezQ receiving in-
ferest, and giving receipts, Never saw any
of his business transacted when I was there.™

To the introduction of so0 much of this
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deposition as contained declarations made by
the testator in regard to the execution of
the will, the contestants objected, and, their
objection being overruled, they excepted.
Upon the proof thus made proponents offered
in evidence the instrument of writing as the
last will of said deceased, and over the ob-
jection of the contestants the sane was Der-
mitted to be read to the jury, to which action
and ruling they excepted. Thereupon the
roponents rested. The contestants intro-
Euced no evidence, but asked the court to
give the following instructions: “(1) The
court instructs the jury that it bas not been
proven that the paper writing read in evi.
<ence was signed by John W. Price, the
supposcd testator, or by any other person for
him at his request, or by his direction, and
in his presence: and you are therefore in-
structed that your verdict must be that said
aper writing I8 pot the will of John W.
F‘rice. (2} The court instrucis the jury that
the testimony of Mrs, S8arah Kendrick, con-
tafned in her deposition read in evidence,
should not be considered by you for any other
purpose than to show the mentsal condition
and state of the affections of John V. Price,
and that the sald testimony is not competent
for the purpose of proving that the said Joba
W. Price executed the paper propounded as
bis will,”—which the court refused. The
contestants excepted, and the case was sab-
mitted %o the jury, who found the issue for
the proponents, and upon thia verdict the said
fnstrument of writing was by the judgment
of the court established as the last will of
said Price, from which judgment the con-
testants appesl. )
The errors assigned are substantially:
First. That the court erred in overruling the
oblections to all that part of the deposition
of Mrs, Kendrick relating to declarations con-
<erning the execution of his will made to said
witness by John W. Price after the date of
the suppneed execution thereof, and fn re-
fusing the second fnstruction in regard to her
evidence, Second. That the court, upon the
proof made, permitted the will to go to the
jury, and refused to give the first instruction.
1. The errors under the first head are dis-
posed of in & satisfactory maoner by Mac-
farlane, J., in the first paragraph of the
opinion handed down {n division one, as fol-
Jows: “(1) Since the decision of Gilan v.
Gibson, 24 Mo. 234, it has been the settled
taw in this state that declarations of the
testator made subsequent to the execution and
publication of the will are not admisaible
as evidence of the fact stated. In his able
and exhaustive opinion In that case Judge
Leonard sums up the law in reference to such
declarations as follows: *The just result of
the whole matter, we think, fs that these dee-
larations, so far as they are relled upon to
furnish evidence of the facts they contain,
are mere hearsay, and that there 13 no ground,
<either of authority or reason, to exempt them
from the rule of law excluding all such testi-
mony. We repeat, however, what we have
before remarked, that as mere verbal facts,
external manifestations of what is passing
within, they are always evidence of the
testator’s intellect and affections for the timn
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being, provided they are of auch a character,

efther by themselves or in conjunction with

other evidence, and are 8o connected with the

making of the will in point of time, as to
furnish any reasonable ground of judgment
in reference to the tegtator’s mental condition

at that time.” This opinion is so conclusive

and satisfactory that it has been adopted and
followed in this state without question or
comment wherever the question has been

raised. Tingley v, Cowgill, 48 Mo. 298; Ruls
v. Maupin, 84 Mo. 539 : Bush v. Bush, 87 Mo.

485 ; Spoonemore v. Calles, 68 Mo. 587, In

the case last cited Judge Napton coatents
himself by saying, *We have nothing to add

to what was there said.” Schouler, in his
work on Wills, disposes of the subject fnone

brief section as follows: *The declarations .
of a testator before or after making & will

are inadmissible on the issue of fits execu-

tion.” BSection 31735. ‘To the same effect, sco
Jones v, Mclellan, 78 Me, 49; Kennedy v,

Opshaw, 64 Tex. 411; Runkle v. Gates, 1L
Ind. 95; Daris v. Dacis, 123 Mass. 590;
Kitchell %, Beach, 35 N. 1. Eq. 448; Herster
v. llerster, 118 Pa. 612; Caeman v, Vas
Harke, 33 Kan. 333 ; Johnaon v. Ilicks, 1 Lana,

150 ; and Couck v. Eastham, 27 W. Va. 708,

55 Am. Rep. 346. In the case last cited, the
court, after exhanstive review-of the au-

thorities, says, *We have not found a single
case that warrants the iptroduction of such
evidence.’ Under the law, thus well settled,

we can but conclude that the declarations of
John. W, Price. as testittied to by Mrs. Ken-

drick, bearing upon the execution of the
will, were ina:dimissible.” The declarations
of the deceased being excluded from the dep-

osition, there was nothing in the case call-

ing for an isstruction upon that subject ; con-
sequently the second instruction, which
should have been confined to those declara-

tions, was properly refused. Thig brings us
to the real diflicnlty in the case, which arfses
under the second hesd of the assignment of
errors.

2. Our statute requires that “every will
sball be in writing, signed by the testator,
or by some person by his direction, in his
presence, and shall be attested by two or
more competent witnesses subscribing their
names to the will in the presence of the
testator.” Rev. Stat. 1889, §8370. That this
statute ja imperative, and that no instrument
can be established as a will without a sub-
stantial compliapce with its requirements, fa-
beyond question. Catlett v. Cailett, 5% Mo.
330. . Whether they have been complied with
or not is a question of fact to be determined
by the jury npon legal evidence In a proceed-
ing under the statute to contest the validity
of a probated instrument, when a jury ia re-
quired, as io the presept case, v, Stat,
1889, B¢ 8888, 8880, The province of the
court before whom the issue was tried, and
whose action alone is subject to our review,
was not to determine the sufficiency of the .
evidence to establish the facts essential to a
due execution of the will, or the credibility
of the witnesses giving it,—this belonged -
exclusively to the jury,—but to submit that
issue to the jury when a prima facie case
was made by competent legal evidence tend-

‘5 -
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ing to prove'that all the rcyuiremonts of the
statute had been complied with. And the
{mmediate question Lefore us is, Was the
evidence Lereinbefore set out, minus the dec-
larutions made to Mrs. Kendrick, sufficient
to make cut a prima facie case of proper
execution of the ipstrument, and to warrant
the court in submitting that issue to the

ury? The case made by that evidence,

riefly, 13 that Judge John W. Price, aged
about seventy four years, of sound mini, s
money lender, an {ntelligent man, of prop-
erty, and conversant with affairs, but who
had some years before met with a railroad
accident, and was suffering from peuralgia
and “risings” in one of his sides, and bad to
rely upon his daughter Katie, one of the
respondents, to do most of his writing, was
in the fall of 1836 living with his family at
his home in Chariton county, and had then
fo his possession the instrument of writing

ropounded as his last will, which, upon its
ace, bears evidence that it was prepared un-
der the direction of a mind familiar with
such matters, Thils instrument, in apt lan.

usge and {n due form, with bis name signed
n the proper place at the bottom of it, all,
fncluding the signature, in the handwriting
of his aaughter Katie, he first presents to his
pear neighbor Venable, whom he bad re-
quested to call for that purpose, to whom he
said in substaece: “This is my will. It is
not necessary that you shouldread it. I want
you to sign It as s witness.”™ The witness
attests it, and departs. On asubsequent day
he presents the same Instrument, also at his
bome, to Moorman, hisfamily physiciav, and
gays: “This is my wilk bad it written,
and I want youtosign itasa witness.™ That
witpess attests it, and departs. Subsequently
he presents the same instrument, at the same

lace, to another neighbor, Broaddus, whom

e had called to witness his will, to whom
ke said it was his will, and he wonld 1ike
him to sign it as one of the witnesses, and
that witness attests it.  Subsequently, his old
friend and relative Ingram, bLeing &t Lis
house on a visit, he presents the same instru-
ment to him, tells him that it is his will, and
that he wants him to witoess it, and he attests’
1t. These repeated declarations of Judge
Price, who may ressonably be Inferred from
the evidence to have knowan the regairements
of the statute, made in the most solemn
marger, in performing the most solemn act
of his life, when considered in the light of
a1l the circumstances by which he was sur-
rounded when they were made, and when the
Instrument was written, and his name sigoned
thereto, surely, in reason, must afford some
evidence that his name was signed to the in-
strument by his direction, and in his pres-
ence, Yet in the face of the case thus made
counsel for contestants contend that there is
in this record no proof whatever that the name
of John W, Price was so gigned., The cases
to which we are cited in support of this prop-
osition from other furisdictions, except
EBurwedl v, Corbin, 1 Rand. (Va.) 131, 10
Am. Dec, 404, are under variant siatutes,
differing from ours, as are many of those
cited for the propovents, and shed but Iittle
light upon the controversy. The single case
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clted from this court—Catlet? v. Catlett, su-
pra,—gives it po support whatever, for in
that case the instrument propounded was not
'signed at all, and thefmint ruled was slmply
j that the signing required by the statnte was
the affixing of the testator’s mame at the
Lottom of the will, either in his own hand-
writiog or in that of some one else In his
presence, and by his direction. The Virginia
case of Burwell v. Corbin, under a statute like
ours, which is almost a liters] trapscript of
29 Car. IL, in respect of the matter in hand,
does glve support to plaintiffs’ contention
but this was the decision of a divided court
npon a special verdict, vigorously dissented
from by Judge Roan, and virtually over-
thrown, after being much thrashed over in
subsequent cases, inthe Virginia court of ap-
peals, all of which are cited in the notes to
3 Lomax, Dig. (2d ed.) pp. 4149, §3 14-16,
where the cases are reviewed, and the doe-
trine of the Virginia cases under that statute,
g0 far as ft is pertinent to the present inguiry,
correctly stated by Judge Lomax tobe: “That
the instrument, whether signed by the tes-
tator himself or Ly another person for him,
is sufficiently attested upon the acknowledg-
ment of the testator that such instrument is
his will; that proof of such an acknowledg-
ment is evidence from which a court of pro-
bate or a jury may infer the fact that the in-
strument was signed by the testutor, or was
signed by another persen for the testator in
his presence, and by his direction, as the case
may be.® The question in band early came
under the consideration of the supreme court
of EKeotucky, under a like atatute (2 Dig.
Ky. Stat. 1822, p. 1242), in the case of
Cochran’s Will {decided in 1814),3 Bibb, 491,
in which that court held: *The subscribing
witnesses all prove the acknowledgment of
the testator that this instrument was his will,
snd in his presence sttested the same. This
js a substantial compliance with the law. A
will written and signed by the testater him-
self, attested by the proper number of wit-
nesses, who can prove its execution only from
the acknowlcdgment of the testator at the
time of theirattestation, though they did not
see him sign it, and his bandwriting conld
not be proved, yet, it is believed, would be
held sutlicient.  And it is conceded that proot
of the testator’s pame being signed by an-
other under his direction, who proves that
fact, canpot operate more unfavorably to the
validity of the will than when proof of the
signature or by whom it was written cannot
be made, provided the reguisite number of
witnesses have attested it, and prove the ac-
knowledgment of the testator, at the time of
their attesting it as his will.™ The doctrine
here aunounced has been uniformly main-
tained in the subsequent decisions in that
state under the statnte. Shanls v. Chris-
topher {1820) 3 A. K. Marsh. 144; Srah
Jilegs Wll (1836) 4 Dana, 1; Upehurch v,
Upchureh (1835) 18 B. Mon, 102, The Vir-
ginia statute seems to have been the common
source from which the Kentucky statute of
wills (1797, supra) and that of Missouri were
originally taken (2 Mo. Laws 1823, p. 790},
and all are substantially enactments of the
English statote. .
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While the preclse question under ronsidera-
tion has pever been directly aud aathori-
tatively passed upon in this state, yet the
principles decisive of it seem to have been
well settled fn harmony with the rulings in
the English courts and those of Virginia and
Kentucky. In Crarens v. Fuulroner (1859)
23 Mo. 19, this court, speaking through
Richardson, J., safd: “It is manifest that
the provision of our act in question was bor-
rowed from the British statute, which has so
often been under the consideration of their
courts that it has become well settled by a
long continued sod wniform construction,
which we cannot disregard. The witnesses
must subscribe their names 1o the presence
of the testator, in order that they may not
impose a different will on him ; but it is not
necessary that they shall attest the very act
and factum of signing by the testator.
Though he must do some act declaring it to
be his will, no particular form of worda is
required, and it is uniformly beld that it is
not necessary that the testator shall actnally
sign his name to the will in the presence of
the attesting witnesses, but the acknowledg-
ment by & testator that the name signed tothe
instrument is his, or that the paper is his
will, is sufficient. 1 Jarman, Wills, 72; 1
Pow. Dev. 83; 4 Kent, Com. §76; 2 Greenl.
Ev. §676." To the sgame purport i3 the re-
cent case of Grimm v. Tittman, 113 Mo. 57.
The principle announced in all these cases ia
simply & recoznition and affirmance of the
doctrine laid down in Elis v. Saith, 1 Ves.
Jr. 11, decided in 1754 b¥ the bigh court of
charcery of England, after a review of all
the precedents, and which was thereafter
uniformly followed in the English courts so
long as the Statute of Charles II. on this
subject remained unchanged. TFrom the au-
thorities on this statate, English and Ameri-
can, but one deduction can be logically
drawn, and that is that an Instrument of
writing purporting to be the will of a person
of sound miod and lawful aze, signed at the
bottom with the name of the testator. and at-
tested by the requisite number of witnesees
in his presence, may be established as Lis
last will and testament on the evidence of
such attesting witnesses that he acknowledged
before each of them, separately or together,
that such instrument was bis will, without
further proof., The application of this prie-
ciple does not depend upon the physical fact
of signing. 1t applies all the same whether
the instrument was3 signed by the testator by
his own hand, or by that of another at his re-
quest and in his presence. The acknowledg-
ment has just the same probative force in the
one case as in the other, and the removal of
that probative force as to either mode by
other proof that it was not signed in one of
these ways does pot and caosot destroy the

robative force of the acknowledgment that
t was sigued in the other way, and Lo prove
that the sigpature to a will thus acknow]-
edged was pot in fact made by the band of
the testator has no more teodency to prove
that the will was not signed by anctuer at
his request, in his presence, than proof thai
it was not so signed by another has to prove
that it was not signed by the testator In his
2B LR A ) '
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own proper hand. This {s not *consequence:
built upon consequence,” but an inevitable
and immediate deduction from the preniises,
It is not the mere physical act of aigning
that the wiltnesses attest ; it is that the instru-
ment signed with the name of the testator is
his will. Withinton v. Withinton, 7 Mo.
5893 Crarens v. Faulconer, sgupra; Harris v,
Inys, 53 Mo. 90 Norton v, Parton, 110 Mo,
436; Grimm v. Tittman, supra. That fact
they are warranted in attesting upon the dec-
larstion of the person whose name is signed
to the instrument (he being of sound mind
and {awful age) that the insirument so rigned
is his last will and testament, although they
neither saw him subscribe bis own oame to
it in preper person, nor another subscribe
bis name thereto at his request, and in his
presence.  Proof of this acknowledgment by
the deceased before the required mumber of
attesting witnesses, made by them, that he
wns of Jawful age and sound mind, and that
they signed their names a3 witnesses to the
instrument io his presence and at his request,
under our law, makes a prima facie case, en-
titling the instrument to go to probate in the
first instance, and upon a contest under the
statute makes a case entitling the instrument
to go to the jury as prima facie the wiil of
the testator. To them is theo intrusted the
solemu duty of finally determining upon the
whole evidence whetber the instrument is
the will of the testator, which ft cannot be
tinless gizned in one or the other modes des-
ignated 3})’ the statute. That it was so
sixned, however, need not be proved by
positive and direct testimony, but may be
established, as any other fact, by circum-
stances from whicg it may be legitimarely
inferred, of which the acknowledigment must
alwaye be one of the most convincing that it.
was in fact sizned in one or the other of the
modes provided for by the statute. For a
decade o the history of Missouri the law in
regard to wills signed by another for the
testator was different, requiriog additional
proof in such cases. In the Bevision of 1845
{chap. 185. § 5) a new section was adopted,
requiring that “every person who shall sign
the testator's name to any will by his direc-
tion, shall subscribe his own tame ax 8 wit-
neza of such will, and state tbat he subscribed
the testator's name at his reguest.” It was
under this statute that the cases of Meliee v,
Porter, 14 Mo. 6135, 535 Am. Dec. 128: Sz
Louis Iospital Aewo, v, Williams, 19 Mo. 800
and Xortheutt v. Northeutt, 20 Mo. 268, —were
deciiled ; and even under that statute it was
beld that there need not be an express direc-
tion, but that sach direction might be proved
by eircumstances. 19 Mo, 612, It necded,
however, tut & brief expericnce of the
dangers of inpovation upon well-established
and well-understood rules for the government
of persons who in contemplation of death de-
sired to make disposition of their propeniy
by will, as iilustrated in those cases, to in-
duce our lawmakers to return to the wcll-
approved methods of their fathers, and this
sectfon was dropped from the Revision of
1853, and never since haa found a place among
our statutes.

From the evidence in this case there is res~
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sonable ground for the {nference that Judge
Price was familiar with the statute, and
knew its requirements. There can be no
~doubt that he intended the instrument to be
his last will and testament, and thought it
was executed in accordance with its require-
menta; and all the evidence ia the case tends
to show that it was. His testamentary in-
tentions ought not fo be defeated by a narrow
snd tecbnical construction of the statute, and
<anaot be defeated by evidence which tends

" to prove that his will was not sigoed in one
of the ways provided by the statute, but
which In no way tends to prove that it was
not signed in the other, but tending strongly
to prove that it was so signed, We theretore
conclude that the trial court committed no
error in refusing contestapts’ first inatruc-
tion, nor in permitting the instrument to go
to the jury on the prima facie case of its
proper execution made by the evidence in-
troduced by proponents. So that the only
«<tror we find in the trial was the admission
of the declarations of the testator as to the
manner in which the will was signed. As
the acknowledgment of the testator is not
<conclusive evidence that the instrument was
executed in the mode provided by the stat.
ute, but only evidence from which the jury
would be warranted in inferring that the in-
strument was 80 executed, and as in this case
they might not have drawn such inference
but for this evidence, notwithstanding the
acknowledgment was strengthened by the
wother facts and circumstances in evidence,
the fudgment, for this error, will have to be re-
wversed, and the cause remanded for new trial,
and it is accordingly so ordered.

All copcur, except Barclay, J., absent
and Burgess, J., not sitting. Gaatt, and
Sherwood, JJ., concur in this opinion;
Blaeck, Ch. J., and Maefarlane, /., each
in scparate opinions.

Black, C%. J., concurring :

As said by this court when speaking of our
statute copcerning wills: *It is upiformly
held that it is not necessary that the testator
shall actually sign his name to the will in
the presence of the attesting witnesses; but
the acknowledgment by the testator that the
name signed to the instrument is his, or that
the paper is his will, is safficient;” noris it
necessary that the witnesses shall sign io the

resence of each other, Crarens v. Faulesner,

Mo. 19, As to the attestation, it can make
po difference whether the wiil is sigued by
the testator himself, or by some other person
by his direction and in bis presence. In
either case the attestation is good and suoffi-
clent if the testator acknowledges the instru-
ment to be his will, and the witnesses sign
it ip his presence, In short, the witnesses
attest a signed will, and not necessarily the
various steps leading to its execution. This,
ft seems to us, is the pecessary Tesult of the
rulings of the courts, often repeated, that the
witpesses need not attest in the presence of
each other, or attend the ceremony of signin
by the testator. A will may be well attes
thou%h the attesting witnesses cannot depose
€0 a1l the facts essential to a gond signing by
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or_for the testator. This I8 especially true
fo cases like the one in band, where the name
of the testator was not sigped by himself, but
was signed by another. Where the testator
produces an instrument purporting to be hia
will, and declares that it is his will, and re-

uests the witnesses to attest it, the declara-
tion to them that the instrument is his will
is evidence that he signed it; and, should it
appear that he did not sign it himself, but
that his name was signed thereto by another,
the declaration {3 still evidence that his name
was signed thereto by his direction: but in
such case we do not see how his declaration,
standing alone, can be any evidence that the
name of the testator was signed in his pres-
ence. To so hold is to build up a presump-
tion from a presumption. In the case in hand
it clearly appears the testator did pot sign
his name to the paper propounded as hia last
will. His name was signed by another. He,
however, presented it thus signed to the
several sttesting witnesses, and declared to
each of then that the paper was his will, and
the witnesses attested 1t at his request, This
declaration of the testator that the instrament
wag his will, as shown by the testimony of
the attesting witnesses, I8 evideunce tending
to show that his name was signed thereto by
hts direction; but, standing by itself, it does
not, in our opinjon, show or tend to show
that the testator's name was signed in his
presence. The question, thenm, is whether
there is any other evidence in the case which
justified the court in submitting the issue to
the jury. The other circumstances in evi-
dence are these: The will, including the
name of the testator, was written by his
daugbter Katherine. The will bears date the

‘15th November, 1896, and was attested about

the same date. Bome of the attesting wit-
pesses signed it in the presence of the wife
of the testator and other members of the
family as well as in the presence of Mr.
Price. It was in the possession of the tea-
tator from the date thereof until his death,
in April. 189). One attesting witness says:
“ e said he had it written, but I don’t re-
member that he said by whom.™ Apother
wiiness in the case, though pot an attesting
witness, testified: “Have seen him call on
Katie to put his name to a paper or write an
article.” The will was evidently dictated
from first to last by the testator himself, and
there can be no doubt but he intended it to
take effect as his last will, Takiog these
circumstances all in all, we think there is
evidence from which a jury might properly
draw the conclusion that the daughter signed
the name of her father tothe will in his pres-
ence. The testator pessessed more than or-
dinary business capacity. Tbe will was the
result of his own judrment, and his name
was written thereto by his direction. Hein-
tended the instrument should take effect as
his will. There is no evidence tendicg to
show that his name was not signed in his pres-
ence. DUnder these circumstances, the will
ougzht not to be rejected, as a matter of law,
if there is any evidence tending to show that
his pame was signed in his presence. Wa
think the fact that this will was prepared ac-
cording to his dictation at his own house, by
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his daughter, who signed his name to other
gapers when requested to do so, is some evi-

ence that she signed her father’s name to
this Instrument in his presence. . The case
made is therefore one for the jury, io the
opinfon of the writer,

Macfarlane, J., dissenting:

It is not insisted that the formalities re-
quired by the statute in order to the due exe-
cution of a will can be dispensed with, and
the mere acknowledgment of the testator sub-
stituted therefor. In order, therefore, to give
effect to the statute in case the pame of the
testator i3 subscribed by another for him, it
is essential to the perfection and validity of
the instrument that it be sigued by the direc-
tion of the testator, and in his presence.

_'That being so, it follows that & writicg not
80 signed cannot be given valldity by adop-
tion, however solemnly made, If the name
of Col. Price was not, in fact, written in his
presence, and at his request, 1t was not his
will; and no declaration afterwards made by
him to the contrary would change Its legal
charncter oreffect. I understand the majority
of the court a, to these propositions, It is
also well settled that the burden of proof is
on the proponentaof the will to prove its due
‘and legal execution., Norton w. Puxion, 110
Mo. 436; CGay v. Gillilan, 92 Mo, 255;
Schouler, Wills, §239. 1 agree that the sole
question on this branch of the case iz whether
there was competent, Iegal evidence, offered
by proponents, sufficient to make prima facie
proof that the instrument in question was exe-
cuted in the manger prescribed by the stat-
ute. I agree that the declarations of the
testator, made at the time of the attestation
of the will, were admissible as part of the
res geste.  When witress Moorman attested
the writing, Col. Price stated that he had it
written. is declaration, I may admit,
tended to prove that the fostrument was both
written and signed by the direction of the
testator, but I think no one ean fairly claim
that it, taken alone, had the rerotest tendency
to prove that the name was subseribed thereto
in his presence. When we undertake to make
the simple declaration of Col. Price that the
fostrument was his will evidence that it was
executed under all the formalities reguired
by the statute, we virtually throw aside the
statute altogether, and make 8 will by mere
adoption. e could with eqgual propriety
dispense with the attestation of witnesses,
The evident design of the statute, in requir-
ing these formalities, when the name of a

25 LR A
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testator was written by another, was to pre-
vent, ag far a3 posalble, the Eerpetmtion of
frauds and impositions upon the ignorant and
illiterate. But the statute does not confine.
its requirements to that class of persona.
The requirements lpplg equally to the
educa.te(ci‘ and intelligent business man. Nor
are the rules of evidence, or its weight, given.
flexibility to euit the 1ntelligence or ignor-
ance of the testator. Ihave nodoubt that the-
paper declared by Col. Price ashis will made
a disposition of his pmgerty according to his
intention and wishes. Ha:d he been unahble to-
read or write, and barely competent to make
a will, and had the daughter who wrote the-
will and signed his name to it beet the prin-
cipal legatee, to the substantial disinheritarce
of brothers and sisters, no more and no Jesa
evidence of its execution would have been
required. More weight would doubtless be
given to the declarations of an iotelligent
tban to those of an ignorant person, but the
competency of the evidence of each wonld be
the same. I am unable to see that the de-
claration of Col. Price had the least tendency
to prove that his name was signed to the
writing in his presence, notwithstanding bis
intelligence, his business capacity, and hia
strong will.| These could uniy pive weight
to declarations, which would have been evi-
dence if spoken by the most 1lliterate. If a
declaration does not tend to prove a fact, the
character of the person making it {s wholly
immaterial,

The other circamstances shown by the evl-
dence are that the testator, from ily afflic-
tion, was unable to write with ease, and his
danghter Mrs, Kendrick generally acted as his
amanuensis. They lived in the same house,’
The will was written some years before the
death of thke testator, and oring the time
was kept In his possession, Thia evidence
tends to prove that the will was writtea and
signed by direction of the testator, and that
be was satisflied with the disposition he had
attempted to make of his property; but I am
at a loss to see the least tendency it has to
frove the fact that the will was sigoed by

Irs. Kendrick in his presence. The circum-
stances were as consistent with one theory as
the other. They tended to prove neither.
The barden of proof was on the proponents.
I think there was no evidence tending to
prove the due execution of the will, and
therefore I do not concur in the second parz-
graph of the majority opinion, or fn the
concurring opinion of the learned chief
justice.
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MarTLAXD COURT OF APPEALA,

JOUSE,

MARYLAND COURT OF APPEALS,

NORFOLK & WESTER\ R. CO., Appt.,
William H()O\ ER.

| E Md........)

1. The master’s knowledge of the bad
reputation for intemperance of & per-
son employed us brakemao on & trafo ks Dot
pecessary L0 tender bim liable for isjurics caused
by the brokeman's unfitness, it he was negligent
fa not knowing of such reputation.

2. Evidence of the general reputation
for intemperance of a railroad brake-
man is adwinible on the question of the negli-
peioe of the master in employiog oF ruiaiviog
him,

.8. A train dispatcher with power to

brakemen, and haviog geueral churge of the
trajomen of ooa division, and movement of
trains thereon, but without power to employ en-
gFioemen and tremen—ia the fellow servant of
an engiuewan who is injured in consequence of

f

the train despatcher's negligence in sending ne
competent or untly brakemen with the train,

4, Ian the absence of a special excep-
tion eigoel and sealed by tha Judge, 80 objee-
tion that there s no evirlence O support an in=
stesetion will not be considered oo gpreal

B. An instruction that the master is
liable for negligence in employing
nnfit u'ah:meu, it an mmjury resulrs from tha
incompetecce of & brakeman, I8 ¢rroneoas, as it
s not limlted 10 4 case of negligence in the eme
ployment of the brakeman.

(Jupe i2, 1830}

APPE AL by defendant from a judgment of
the (,ircunt Court for ¥YWashingion Counly
in favor of plaintiff ip an action brcunbt 10 re~
cover dumazes for personal injuiies aileged to

employ and discharge flagmen mnd ' have been caused by negligence for which de-

fendant was renpﬂnq‘bne Lereraed.
The facts are stated in the opinion,
Mr. By. Kyd. Douglass for aprellact
Mesvrs. M. L. Eeedy and W. C, Griffith
for appellee.

.

Norw.—Liahitity of master for §njuries cansed to:

g dervani by the tncompetency of a Jellow scrvant,

L Employmacnt grnerally,
2, Retention in emping.
3. lacompeleney throvah wse of Lounr,
4 Plending theompelencyl
& Evidence.
a. Generally.
b Speerfie acts
€. Nofice to company.
d. Burden of provf.

1. Employment generallis

wao Injured by sct of mechanic repafring encinet

' Mobile & Q. R. Co. v, Thomas, 42 Ala €7 (fretman

injured by act of switchian who could nov read
time-tuble} Taylor v.-Western Pae. Co. 43 Cal
&3 (labhrer injured by act of enrineer: Fitzyate
rick v. New Albany & S, R, Co, T Ind. 435; Cayzer
v, Taylor, 10 Gray, 4. 69 Am. Dec. 317; Colorado
Midiand R. Co, v. O'Brien, 16 Colo. 21k tkaborer in-
Jured by fellow woriman in s gio tactorv} Fones
v. Thiilips, 39 Ark. 17, 8 Am. Eep. 34; taborerine
fured by workman in removing fly-wheelr McEl-
ligott v. Randnliph 81 Conn. 157 'ateorer imjured
by fellow Biborer in mill) loedana Mg, Co. v. Mile
lican, 87 Ind. #7; (aborer tojured by act of care

A muster is required to furnish to bis employés  penter! Haworth v, Seevers MIg. Co. (lowa: Feh
competent fellyw servants. and & failure to pere 18, 13003 (laborer Injured by act of laborers Nore'
forta this duty rhrough want of ressonable care oo’ dyke v. Vao Sant, ¥ Ind. 185 Fineg v. Sillery, 73
ibe pare of the master is peghizence on his part, | Hun, 54% wwitchman injured by act of ensineer)
gl a master is liable to aservant for injurics re- | Chesapeake, 0, & S, W, R. Co. v. MeMannon tKy.)
ceived through the incompetency of a feilow ! 33 Am. & Fng. R. B. Cas. X¥; (Iaborer Injured by
servant, if the roaster did not use rersonsble care ! laborer with dypamite: Stewart v. New York, 0. &

13 the employment of such fervants causing the
tnjury, This liability i ao exception to the gen.
eral rule that a master is not lable to his servants
for the cegligence of a fellow servunt. (Brake-
maa injured by act of engineer) Tyson v. South &
North Ala R Co 6l Ala. 554, =2 Am, Bep. & (brake-
maa injured by act of brakeman) Chicaro, S, L, &
P, R, Co. v. Champion (Ind.) Jan. 10, 184; (brake-
man injured) Sweat v, Boston & A. K Co. 135 Mass,
¥4 (hrakeman injured by act of Aaymant Bossout
v. Rome, W. & 0. R. Co, 8 N. Y. 5. R. 84 (brake-
man jnjured by act of telegraph operator) Wabash
K. Co. ¥, McDanlels, 107 U, & 454, 27 L. ed. 605 (car-
peuter injured through act of pile driver engineer)
Texas Mexican R. Co. v. Whitmore, 5 Tex, I75;
{carpenter injured by child superintendeot; Henry
¥, Bradv. ¢ Daly. 2 {carpenter fajured by sct of
foreman' Bunnell v. 5t Paul, M. & M. R Co. 29
Minn, 305 Slater v. Chapman, 87 Mick, 5%: (con.
ductor injured by act of engineert Harper v. In.
dianapolis X ®t L R Co, 47 Mo. 5674 Am. Rep. 353;
engincer injured by act of brakemsan! Manu v,
Delaware & H, Canal Co, 91 N. Y. 48%& (enginecr In.

. jured by act of engineer) Newell v. Ryan, 40 Hup,
24; tengineer killed by act of engineer) Penunsyl-
vania Co. v. Roney, &9 Iod. 43, 48 Am. Rep. ITR
ection boss injured through act of engineer) Cin-
eiuuati, H. & L. B, Co. v. Maddea, 13 Tod. 46 {fire-
3 L. KA.

W. B.Co. 23 N. Y. & R, 2Ix laborer injured by
act of physician) Ricbanlson v.Carbon Hifl Coal
Co.20 L. B A. 333, 4 Wash. 5% {mmow shoveler ins
jured by act of epginecr Well v. Delaware, L &
W, . Co. 5 Hun, 454 switchman infured) Indian.
spolis & £t L. R, Co. v. Jobmson, I Ind, 36l;
ttrack band Injured by act of road-masteri Chicazro
& G. E it Co. v. Harrey, 28 Fod. 3B; (cmployé fo-
jured by act of engineer) Blake v. Maine Cent. Bs
Co., 70 Me. 60, 35 Am. Bep. 27,

Toder Kansas Law of 1574, chapter 93, and Iowa
Lawg of 182, & railroad compacy s liable to &
servant for injury caused by negiigence of follow
servaat. Rapsas Pac R, Co. v. Peavey, 34 Kan,
1% Evoy v. Chieago,. RRLEP. R Co. R Iowa &7
Huaot v, Chicago & N. W. R Co. 28 Towa, 353

And upder 43 & H Vict., chapier 42 a master is
Hable toa servant for infary caused by reglizence
of fellow servant,

A railroal is negltrent 1o selecting a freight cone
ductor of one mooth’s experience Lo act as con-
ductor of wild train without examinaticn as to his
fiteess. Evansvilie & T, H. R. Co, v. Guyton, 1i8
Ing. £50.

And a railroad company Is neglizent in allowing
the track to stand for ten hoursafter heavy fresheta
without any one to guard washout, allowing train
to pitch into Ity althcugh they claimed the section
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McSherry, J., detivered the opinion of
the court:

This in an action brought to recover dam-
ages for personal injuries reccived by the
sppellee. an eniployé of the Norfolk & West-
ern Railroad Company, as the result of al-
leged negligence on the part of hia fellow
servant, The verdict and judgment were In
his favor, and the compapy has appesled.
In the record there are turee bills of excep-
tion, upon which the questions to be con-
sidered arise.  Two of these exceptions were
reserved by the sppellant, and one by the

appellee.

. ﬁeappears thet In May, 1801, an extra
train of Jonded freight cars was started from
Bienandeah. Va., about 11:30 P, M., torun
throngh to Hagerstown, Md. The crew con.
sisted of a conductor, an engineman. A fire-
mun, a flagman, and two brakemen. Hoover,
the appeller, was the engineman,
train procecded porthward, it descended snme
heavy grades, and the engineman noticed
that its speed was not kept unider proper con-
trol by the brakemen. At Luray the train
laid over for an hour, and the engineman re-

Norrorx & Westery R Co. v. HooveR.

As the-

i

uested the brakemen pot to let him down
the bills so rapidly, as the night was quite
fogegy. After leaving Luray, they ascended
the grade to Vaughn's Summit, turning the
poiot at & speed of about ten miles an hour,
Immediately upon passing the summit the
appeilee shut off the steam, #0 that the train
might descend by gravity slone, without
aid from the engine. When about a train's
length over the hill, he discovered that the
train was Increasing its specd, and he ap-
plied the tank brake, but, thia producing
no effect, he blew for brakes, turned on the
driver brakes, and applied sand to the track.
This not checking the train, he again blew
for brakes, and reversed bis engine. He re-
peated his sigoals for brakes at least once,
and probably twice, afterwards, but they
seem not to have been heeded by the brake-
men, for the train moved rapidly onward
down the grade. The packing blew out of
the cylinder, and this caused the train to

lunge forward, throwing the appellee back
iato the tender. At this juocture they were
rapidly approaching, and were only some ten
or twelve car lengths distact from, Possum

mnster was skillfyl, Herdy v. Carclina Cent. B, Ce,
WN.CS5

A brakeman Injured by s low bridge may show
that the other brakemen causing the injury wers
g¢recn and incompelent and known 1o be such by
the compaoy. Altee v, South Caroliaa B, Co, 21 8.
C. 550,

Incompetency on the part of the conductor and
engineer opernting colliding tralns with other evi-
dence showiog colilsion wad caused by such jo-
eompetency &nd that the railroad company was
aware of such incompetency, esrabilishes liability,
(Epgineer was killed; Kansas Pac, R. Co. v, Sal-
wmon. 14 Kan. 5L%

To Teledo, W. & W, R. Co. v. Duorklp, 78 IIL 305
Illnois Cent. B. Co, v. Cox, 21 IIL. 20, 71 Aux Dec.
29 Thayer v. 56 Louls, A. & T. H. R €0, 22 o4,
24, 85 Am. Dec, 0 Brazl & C. Coal Co, v. Cain, 95
Ind. 233 Mamuelte & Q. R. Co. v. Taft, 2% Mich.
289, Quincy Min. Co, v, Kitts, £2 Mich, H: Fifleld v,
Neortuern” Hallread, €2 N, H. 25: Willis v. Oregon
R. & Nav, Co, 11 Or, 257; Herd v. Vermont &C. 8.
Co. 32 Vi 473 Fox v, Randford, 4 Sceed, 88, 67 Am.
Dec. 587; Wener ¥, Peonasivania R, Co, 55 Pa.
Brown v. Winona & St P. R Co. 27 Minun. 182, 35
Am. Ren, 2% O’Donpell v. Allegheny Valley B, Co.
5 Pa. 239,98 Am. Dec, §8; Delaware & H. Canal
Co. v, Carroll. 9 Pa 3. 4.—jt was beid that if a mas.
ter has not vsed due dilizence fo the seliction of
competeat servants he ks liable for infuries caused
by their scts to fellow servants by such fnecompe.
tency; bat this was pot the question Javolved in
theze casen,

But & master lanot Hahle to a servant for Injurles
caused by igeoranetency of a fellow servant, if the
master hag used reasnnabie care suod difizence in
selecting puch servants causing the injury. and had
B0 Boiwee of bis incowpetency. (Beggageman
claimed the bridge inspector was incompetent)
Warner v. Prie B. Co. 20 N, Y. 46% (blacksmith waey
injured by act of etriker) Melville v. Melville, ¥t
8. & G. H. Co. {8 Fed. Rep. 87% (brerkeman In.
Jured by act of enzineert Houston & T. C, K. Co. v,
Willig, 53 Tex. 318, 37 Am. Rep. ¥ ; /brakeman was
injured in makfae fying s~irch) Pilkintoo v, Gulf,
C. & 8. F. R Co.70 Tex. 226: tbrzkeman injured by
act of engineer and conduciory Pittsburgh, Fr. W,
& C. & Co. v, Dovinney, 17 Oho St 197: Summer-
bava v. Eznsas Pac. B Co. 2 Colo. #4; {brakeman
InjJured by act of switchman) Pootou v. Wilming-

VLR a,

‘on & W, IL, Co, 51 N. C. 205 (enziveer injured by
act of chinl enginecr on a steamer) Scarla v, Lind.
ar, IIC. BN, 8, 422,31 L J.C P, 108, 8 Jur.N. 8,
710, 5 Lo T. N, 247, 10 Week. Rep, 88, (brakeman
injurest by defective ludder through act of car in«
spector) Mackin v. Boston & A, Railroad, 135 Masa,
Y1, 45 A, Rep. 455; .Lricklayer injured by defec-
tive pcafTnld through act of foreman) Wigmore v,
Jay, 5 Exch. 354 10 L. J, Exch. 206, 14 Jur, 537: (ene
wineer iojured by act of telegraph operator throw-
fog switch under sudden impulse) Burke v, Syra-
cuse, . & N. ¥. B. Co. 8 Huo, Z1; (fremen ktlled
through act of telegraph operator and conductorn)
Slater v. Jewett, 85 N. Y, T3, 3% Am, Rep. 6I7; ifire.
man injured at & washoot throuebh ack of chief
engineer nod superintendeanty Mobile & 3. R.Co. v,
Smith, 5 Alm. 24% foundry belper Injured by
truck-wagon driver} Hogun v, Central Pac. R, Co,
8 Cal. 172 itaborer at biast furnace tnfured by act
of labsrery Holland v. Teanessee Con), Iton & B,
Co.12 L. R A, 232, 91 Ala. 444 (aborer injured by
act of engineer; Looisviile & N, i Co, v. Coilins, 2
Duv. 136 & Am. Dec. 486: (Laboree at mines in-
jured through act of engineer) Bartou's Hili Conl
Co. v. Reld. 3 Macq. H. L. Caa, 265 4 Jur. N, 5. 7873
aborer at wines tnjured by act of minlog boss)
Heese ¥, Dildle, 112 Pa. 72, Mclean v. Blae Poing
Gravel Min. Co 51 Cal. &% {lat<rer ou tramway
tnjured through act nf track laver; Gallasherv,
Piper, 16 C, B N. 8. 69,33 L. J. C. P. 22, (latorer
injured by fallure to place siznal) Moran v, New
York Cent. & H. B. B. Co. 3 Thotonp. & C. 770 tla.
borer ou cars infured) Hutchinson v, New York,
N.% B. R Co.5Exch 352, WL.J. Exych. 296, 14 Jur.
837: (laborer at rolling mill injured by aet of en-
gineert Caldweil v. Brown, 51 Pa. 453; daborer in
buslding injured by act of superintepdent in con-
struction’ Brown v. Accripeton Cotton Spinning
& MIg. Co. 3 Burist. & C. 511, 34 L, J, Exch. 208,13
L. T. N. & 84 (laborer tnjered by act of foreman
in locomative shops) Besuliea v. Portland Co. 43
Me. 271: laborer ou train injured by act of fore-
math and engineer) O'Connell v, Baltimnre £ 0. B,
Cn. 20 M4 212, 83 Aw. Dea. 519 {datworer iojured by
foreman of hoisting tackle) MeDermott v, Boston,
133 Mass. 349 laborer on train injured by act of
eniineer) Chichgo & A. R. Co. ¥. KEeefe, 471Il. 108;
(mason injured through defective platform) Colton
v, Richards, 173 Mass. 48§ {painter injured by act
of forewan with hoistiog engine) Feltbam v, Bage
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Hollow, which I8 crossed upon a trestle 75
or 80 feet high. The appellee gaw that a
collision with another freight traio standing,
or moving very slowly vorthward, on the
trestle, was imminent and unavoidable, and,
to save himself, jumped from his engine, and
received the injuries for which he has Lrought
the pending suit. There was evidence offered
tendiog to prove that Huyet!, one of the
brakemen, had been drinkizg that night be-
fore the accideot happened; and, within
thirty minutes prior to the collision, his
breath gave unmistakable evidence of {t. In
this state of the proof, a witness was asked
whether he knew the general reputation of
Huyett and Tleese, the two brakemen, for
sobriety for one or two years before the sc-
cident and following that, and, if so, to state
what that reputation was, To this question
and the evidence sought to be elicited there.
by, the appellaat objected, but the court per-
mitted the question to be asked and answered,
and this ruling forms the subject of the first
exception.

It has been repeatedly held hy this court,

Minyrawn CoUsT OF APPEALS,

JUNR,

and is the settled and established doctrine of
Maryland, that {a actions of this chamcter,
where a servant sues hia master for Injuries
resulting from the negligence of a fellow
servant, the plaintifl, to succeed, must prove
not only that some negligence of Lne fellow
servant caused the injury, but also that the
master bad himself been guilty of negii-

nee, either in the selection of the negligent
ellow servant in the first instance, or in re-
taining him In his service afterwards. Mere
pegligence on the part of a fellow servant,
though resulting in injury, will not suflice
to support the action, because the master
does not insure one employé against the care-
lessness of another; but Ee owes to each of
his servants the duty of using reasonable care
and caution In the selection of competent
fellow servants, and in the retention in his
service of none but those who are. 1If he
docs not perform this duty, and an injury is
occasioned by the pegligence of an incom-
petent or careless servant, the master is re-
sponsible to the injured employé, not for the
mere negligent act or omission of the incowm-

lacd, L., B.£Q. B 53 fpaipter fnjured by scalold
in building) Tarrant v. Webb, 18 C. B. 770, S L. J,
C. P. 241; (snow shoveler injured by track-walker
handling switch: Faguodes v. Central Pac, R. Co.
B L. K AL 84 79 Cal. 9755 {awitch conductor injured
by act of engineer) Columbus, O & I. Cent. R. Co,
. Troesch, 63 [, 545, 18 Am, BEep. §78; (switchman
fnjured by act of engineer) Satterly v. Morgan, 8§
La. Anu.l188; section hand injured by sct of car
tospector) Indiana, I & I R. Co. v, Soyder (fud.) 53
Am & Eog. R R. Cas, £35; (yardman infured by act
of engiveer) Q'Hare v. Chicago & 4. R. Co. 95 Mo.

And where a traln panager was experienced and
had notice that the conductor was sick or unft and
wis compelled $0 make the run, 2nd the engineer
was {ojured, the master ls not liabla, Michigan
QCeot. R, Co. v. Dolan, & Mich. 510,

Apd that an Inspector had worked three or four
moaths putting io brasses and then i the carpen-
try revair shop for one or two years, does ot es-
tablizh bis tncompetency., Gibeott v. Northern
Ceut. B. Co. 22 Hun, 209,

The fact that a person by near sighted does not
necesearily render him incompetent to be engineer
of & locomotive, If he can sce with glossea, (Car
repairer killed} Texas & P. R. Co. v. Harrington,
&2 Tex, 507,

And that s yard-master, was jscompetent, par-
tially paralyzed, sluggish, and forgetful, is not
sufficienit uniems the company bad notuice of that
fact or cught to have known it, where an engin-
eer was killed, East Teonesee, V. & G. B. Co. v.
Guriey, 12 Lea, 4.

And under Peansylvania Act of 1835 (Pub. Laws,
217, £3 15, 13), rendering mining cOompany liable for
employiog mining boss who has wo certificate of
eompeteney, the ipjury must be occasioned by
wiliful failure to comply with the act, and it must
be shown that the Injury was occasioned by viola-
tion of the act. That s, there may be o liability
aithough the boss had no certificate. Christoer v.
. Camberiand & E. L. Coal Co, 146 Pa. 67,

In Wright v. New York Cent. R Co, 25 N. Y. 562
it was held that where an engiveer negligently sud
reckleasly disregurded directions of master end ran
abend of time at great speed the company ls not li-
able Vher:‘“tfminjury was not the resalt of ignor-
ance or mpelaacy but of rastiness and reck-
lemenoms,

The question of comperency must relate to the
B LR A

time of Injury. (Fireman injured by switcbman)
Harvey v, New York Cent S H RECo 83 N, Y. 461

And in Johnstgn v. Pittshargh & W. R. Co., 114
Pa. 4473, it was betd that where s brakeman was in-
jured through the neglirence of the conductor and
engipeer, and it was claimed that the conductor
was sick and unfit and the engioeer bad been on
continitous duty so that be was unflt, there is no
lability where it is not shown that the cause of the
injury was occasioned through these reasons.

Ba there is no pegligence shown in ewploying the
engineer where the master mechanic empioying
him bad reason to think he had served as firetoan
the usual period and some time ay engineer, and no
fault bad beea found. |Brakeman injured) Texas
& N. 0. R. Co. v. Berry, 07 Tex, 238, | .

And If & foreman reting ps engineer handles cars
and eoglioes a3 caref ully a9 sny engineer of ordins-
ry care could bave done nader the circumstances, &
railroad company {8 not liable even if he was cther-
wise inoompetent. (Engine otler Injured) Guoif, &
& 8. F. R. Co. v, Schwabbe. 1 Tex Civ. App, 533,

In Parrish v. Fensacola & A. B Co., 28 Fla 351 1t
was held that where the plaintiff was cn & grave}
train and claimed that the fireman was inexperi
enced, incompetent, and unfit to act 8 Srewan o
engineer, but the declaration and proefs showed
thas the fireman was competent for fireman and
the engineer was competent for eaninecr, there is
1o tncompetency shown, aithough the epgineer
turned the enaine over to the tireman. The turo-
ing ot the engioe over by the eogineer was without
knowledge or consent of any of the agents of de-
fendant, i

Io Houaston & T. C. R. Co. v. Myem, 55 Tex, 114,
it was beld that admitting {hat it was negligence
for the engiueer to trust the engine to the fireman
and pegligence for the fireman to opernte it, stilk
the engineer was competent and the fireman was
competent for their purposes, and for this fsolated
act of negligence there can bt no tecovery, where
4 brakemean was injured in couplicg.

And for a brakeman to recover for injuries
caused bhY engineer. charging iocompetency of
fireman tetmporarily in charge, it must be estab-
lished that the rompany did not exercise ordicary
care in aflowing him to run the engive, that he was
0 inexperienced as not to be it for the position,
that he mismanaged ft and that the mismagage-
tent caused the injury. Core v. Obic River BEo
Co. 38 W, Vo 438
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petent or careless servant, but for his own
negligence in not discharging his own dut

towards the injured servant.  As this negli-
gence of the master must be proved, it ma

be proved like any other fact,—either by di-
rect evidence, or by the proof of circum-
stances from which its existence may, a8 a
copclusion of fact, be fairly and reasonably
inferred. Tbat drunkenness on the part of a
railroad employé renders him an incompetent
servant will scarcely be disputed ; nor can it
be questioped that & master who knowingly
employs such a servant, or who, knowin

his halits, retains him in his service, woul

be guilty of a reckless and wanton breach of
duty, not ooly to the public, but to every
employé in his service. There 18 no evi-
dence in the record, nor has there been a sug-
gesiion, that either the conductor, fireman,
or flagman of the train was negligent or in-
compi:tent. The negligence which directly
caused the accident is attributed solely to the
brukemen; and the appellant’s negligence,
which, as it i3 claimed, fixes its Fiahility.
lies in its employment of, or continuing to

NorroLx & Westerx R. Co. v, Hooven

g

retain in its service, thess dissipsted or in-
temperate brakemen. But, as we huve stated,
it was Decessary for the plaintiff to show,
not only their employment, but that the com-
pany had not used due and ordipary care lor
gelecting them. There was no direct evi-
dence adduced to show the absence of such
care; but the question excepted to, and the
evidence elicited in response to It, were de-
slgned to show by Indirect or circumstantial
evidence that the company had not umed the
degree of care and cauilon in the selection
of these brakemen that its duty imperatively
required it to use. 8o ihe guestion is, Can
¥you fix upon the master a rﬁlm to use due
care in selecting careful servants by showing
such notorious or general reputation respect-
ing the servant's untithess or incompetenc
a5 that the muster could not, without pegli-
gence on his part, bave been ignorant of i3
when he employed the servant! About this
there ought to ge no difficalty. If the serv- |
ant's general reputation before employment -
i3 s0 notorious as to unfituess as that it must
bave been known to the master but for his

But in Norfolk & W, R. Co, ¥v. Thomas (Va.) July
20, IFK, 1t was held that a raffroad did not perform
ita duty in furnishing a competent engineer where
the engineer in charge turned over his engine 1o an
inexperienced fireman who bad onity been fu ser.
vice three or four weelks and never oo a milroad
before and the condoctor knew he was running
the engine.

Although Mo, Gen. Stat, 1983,chap. 63, provides for
Mability of a corporation to any person for failure
to Hiog = bell.no recovery can be had by an empioyé
1f the person causiog the infury wus competcat, as
shis statute does net change the common law., Kob-
buck v. Pacific Rairoad, 83 M3.157.

Similar doctrine is applied to Maine Rev. Stat.,
chap.SL. Carle v. BPangor & P. Cacal & R, Co. 43
Me. 20,

Aandunder Code of Napoleon, 1332, providing that
every act that causes damagrs subjects bim by
whose fallure it happened to repadr it. does vot ap=
ply to injuries by one servapt to another anless it
was ghown that such servant was unskillful or
habitually careless. Hubgh v. New QOrlecans & C,
R.Co. & La. Ann. 435 54 Am. Dec, B35

And in Florida, prior to 1387, & railroad was oot
responsible to & brakeman for injury caused by a
feliow servant unless bhe was unskillful, and & rail-
road furalshing a surgecn of ordiuary competeacy
and skill 18 not liable. Bouth Florida R, Co. v.
Price, 32 Fla. 48

Uoder California Code, section 1970, providing
for lability for injuries to persons employed
through pegligence of other employé, it must be
shown that the master wes pegligent in the selec-
tion of the servant. McDonald v. Hszeltine, 53
Cal. 5% Stepebens v. Doe, 73 Cal. 28 Congrave v.
Soutbern Pac. R. Co. &8 Cal, 360

TUnder the seventh section of Tlinots Act for
Health gnd Satety of Miners, the master is'liable
fot injuries to empioyée caused by the engineer it
the engineer is incompetent or noder eighteen
yeurs of age, Niantic Coal & Min. Co. v. Leonard,
128 111, 218,

And it way seid in Cowles v, Richmond & D. R. Co.,
8 N. C. X%, 37 Am. Rep, 635 Apderson v. New Jersey
8 B. Co. T Robt. 6ii: Treadwell v. New York, 1
Daly, 173 Harrison v. Central B Co. 31 N. J. L.
283; Willism Bros, v, Cartter, 52 Mo. 373: Gibsou v.
Pacifia B, Co. 48 M0. 163, 2 Am. Rep. £7; Howd v,
Mississippl Cent. K. Co. 53 M. 133; Wonder v. Hal-
timore & O R, Oo. 22 M. 411, 3 Am. Bep. 183 Atchi-

B LR A

pon. T. XA P, R Co. v. Moore, 2 Kan. 617 Beno
v. Null, 85 Towa, #7; Little Rock & F1. 8, E. Ca. 7.
Duttey, 35 Ark. ¢02; Chicago & N. W, R. Co. v.
Swett. 45 L. 197,92 Am. Dec. 2%; Sherman v. Roch-
ester X 8. R. Co. 17 N. Y. 153; Mad River S L E R
Co. v. Barber, § Ohjo 8t. 541, &7 Am. Dec. 3125 Wig-
gett v. Fox. 36 Eng. Lo & Eq_ 48 Wilson v, Merry.
L R 1 H. L. 8. App. 3%, 19 L. T. N. 8. 3 Consolila-
ted Coal & Min, Co. v. Floyd, post 348, 51 Obio 8, —

that a master who usesdue dilipence in the selection
of compelent servants I8 not lable to other feliow
servants injured by their acts arisicg from such
incompetency; but this was not the question to
the cases.

2. Retention in employ.

A master retaining Io his employ incompetent
servants afret knowledge or potice of such incom-
petency {a llable to fellow servants for injuries oo
casioned thereby., (Brakeman imjured by switch-
man) Copping v. New York Cent. & H. H. R Co. I'T
N, Y. 583; (brakeman fojured by act of eogineer}
Cnoion Fac. R Co. «. Youns, 1% Kan. 458; (brake-
mao iojured byact of conductor Nefion v, Kansas
City. 8¢. J. &£ C. B. R. Co. 85 Mo. 59: (carpenter io-
Jured by ict of superintendent; Mentzer v, Art-
our, 13 Fed, Rep. 373; deck band injured by act of
steamboat engineer. Failure to test bollery Wale
ker v. Bollipg. 2 Als. & (epgineer injured by
faflure of soction bors and rosd-master) New Or-
leans, J. & G. N, R. Co. v. Hughes, <9 Mise, Z38; (fire-
man fnjured by act of switchman) Galveston, H. &
8. A. R. Co. v. Feber, 77 Tex. 153: (laborer injured
by fireman scting aa engioeer; Ohin & M. R. Co. ¥.
Collarn, 73 Ind. 261, 33 Am. Hep, 134: (laborer in-
jured by foreman of pile-driver} Hatt v. Nay, I4
Maws, 138,

But & milroad has e reasonable time in which to
discharge an engineer after knowledge of his inefli-
ciency. Lake Sbore & M. 8 R, Co, v. Btupak, 1%
Ind. 210,

The negligence of & company In retaining an 16-
competent fireman after knowledge of incompe-
tency whereby a switchman was fnjured, is & ques-
tinn for the jury. Catlin v. Michigan Cent. R Cu.
86 Mich, 558,

But & miiroad company is not liahle for injury
to a watchman through an incompetent engineer
cansing tnjury in coupling car, otiess he was cob-
tinned afier knowledge of bis incompeteney, UM~
fon Pac. B. Cou v. Militken, 8 Ean, 647, .
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(the master’s) negligence in pot informlng|inquire was plainly imperative.” Bo, in
bjmself,—if he cnulg bave been ignorant ot | Hilts v. Chicagod G. T, R (o., 35 Mich. 437,
1t ouly because he fuiled to make investiga- | where a {rack haod was killed by sa engipe
tion, —thea it is obvious that he had pot used ! backing rapidly along a switch, ard the en-
the care amd caution which the law demands ' pineman was drunk, the court said : = When,
of him in sclecting his emplnyés. Heaoce  bhowever, a3 in this case, it is shown that the
*the servant’s gencral reputation for untitness ; aceident oceurred through the negligent act
may he sullicient to overcome the presump-iof the gservant, who was in an intoxicated con-
tion that the master used dJdue care in his!dition, and when it is skown, further, that
selection, even though actual knowledge of | he was in the Labit of drickiog intoxicating
such reputation for untiiness on the master’s. liquors to excess, and such Labit had ex-
part is not shown.™ Wood, Mast, & 8. 3 420. | tended over a period of nipe months while in

In Dhacis v. Detroit & M. R. Co., 20 Mich.
“112. 4 Am. Rep. 264, Cooley, J., speaking
for the court, adopts the case of Gilman v,
Eutern B, Co, 13 Allen, 433, 99 Am, Dec.
210, which puats upon the employer the re-
eponsibility of negligently employing an
upiit persen, generally knowo and reputed
to be such, notwithstanding the employer
may 1n fact have been ignorant of such unfit-
ness.  Continaing, bhe said: * The ignorasce
itself i3 negligence In a case fn which any
proper inquiry would have obtained the nec-
essary iuformation, and where the duty te

defendant's employ, and no actual knowledge
or notice ever reached apy suncrior officer of
the enginecer, we think the jury may be jus-
titied tn coucluding from such evidence that
the defendant was negligent in failing to
learn such habit, and in retaining the en-
gineer in it3 employment.™ Ree also, Gil.
man v. Ewtern B, Co. 90 Am. Dec. 210, 13
Alleu, 433; Wridht v, New York Cent. B. Co,
23 N. Y, 568; (hirage & A, R. Co. v. Sulli-
can, 63 L1l 293 Chapman v. Erie R. (o, 53
N. Y. 579. The evidence ofered and ad-
mitted bad ro relstion to specific or isolated

3. Incempetency through use of liquor.

The master is liable for injuries to a servant
eoused by focompetencyt of tellow servapts where
such master bag not used due onre in eelecting or
retaining in his employ tbe servunt causing such
tnjury;: and habits of IntoTicstion by servants io
charee of dangercus machinery, rendering them
carriess or reckless, s equivelent to incompeteacy,
and where a master bas actual notice tiat the serve
ant operating dapgerous mackinery and occasion-
ng the mjury was egddicted 1o the use of Intoxl-
cating liquor, heis liable foremploying oreetnining
bim mfter such notice. it injury B occasioned there.
by.
cers had knowledge of the yard-master™s habits {o
the se of Hquor. Michigan Cent B Co. v. Gilbert,
4 Mich. 1Tt

And where a brakeman was Injured by the con-
ductor, Galvesion, H. & 8. A. R. Co. v. Davia. 4
Tex. Civ, App. 468,

50 where a workman was injured and the ¢compa-
oy bad potice of the habits of the foreman of mills.
Eean v. Detroit Copper & Drass Rolllug Mills, 85
Mich. 377,

And where a brakeman was injured aod the com- |

pany bad nntice of the habitsa of the couductor.
gﬂon v. Ennsas City, St. J. £ C, B. B, Co. & Mo.

%o where a laborer at a quarry was injured aod
the company had notice of the habits of the fore.
:1:10. Maxwell v, [lancibal & 5t. J. R. Co. 85 Mo.

£fo where abrakeman was injured and the roand-
bouse foreman had notice of theevrineer’s babits,
Wiiliams v. Misouri Pac, R. Co. 109 2o 405

So where a workman on a scaffold was fojured
aud the general agent of the railroad company for
biring foreman had notice of the foreman’s habits,
Laning v. New York Ceot. R. Co. 40 N, Y. 5%, 10
Am. Rep. 417,

And the sarne was held where an engineer wag n-
Jared and the railroad superistendent had notice
of the habit ef the conductor causing the injury.
Huntingdon & B.T. B. & Coal Co. v. Decker, 84
Pa.sle,

Fo whers an engineer was Killed and the com.
pao¥ had natice of the baldrs of an assistant under
Lomsinna Code, article 230, providing master is
Hable for damnagea by servanta which he might
prevent. Poirier v. Carroll, 35 La. Ann. 69

But & mining law of Pennsyivania of 1555, re-
% L RA :

Aswherean engloeer wasinjured and the oi-

; Quiring that an engineer employed be ascher nod
| compeient persco, Is satisfied it the employer be-
; lieves bim to be sober and competent. Mulbein v,
Lebigh Valiey Coat Co. 161 Fa. 0,

1f the company is pegligent in failing to ascer-
taln the habits as to drioking of such employd
which might have bteen known bY resscuable in.
quiry and were the direct cuwse of the injury to co-
empioyé, the company is liable. (Brakeman ine
Jured by brakeman: Zumwalt v.Cbicago & A. R. Co
8 Mo. App. 861 tluborer irjured by raliroad engi-
neer) Hilta v. Chicago & G. T. R Co. 55 Mich, 443
scar coupier injured by switchman) Gdman v, Fas-
tern R Co. 13 Allerr 433, 90 Am. Dec, 2!0; (brake
mano killed by sct of ecxineer Ilijinoia Cent, R, Co,
v.Jewell ¢ Il 9. 92 Am Dec, 2405 (brakeman
killed through act of man io charee of train} Chi-
cago & A, B Co. v, Sullivap, & I 23 employd
. on engine infured by engincer on avothers Lyons
i ¥« New York Cent. & H. R. R. Co.33 Hun, 3% imail
i agent fnjurcd by act of conductor) Pencsvivania
C KOG v Books, 5T Pac 543, 08 A, Dec. 7% oiler in-

jured by act of engineers Stevens v. San Francisoo
| & N. P. R Co. 100 Cak 5.

These cases suprs fully sustgin the doctrine an-
nounced in NOBFOLE & Wrsterx B. Co. v. Hoo-
YER

‘But to render the master Hable it must be shown
that the {njury was caused by such batitaof intosi-
cation where incompetency is aileged to harve been
from tbe use af liquor. {Laboret intured by en~
gineer of stevedore company} Corgrove v, Pit-
man {Cal) June 28, 1994; iiremea killed by act of
ratiroad engineert Engelhardt v. Delaware L. &
W. R. Co, 73 Hua., §53: (Jaborer infured by act
of derrick engineer) Protet v. Delameter, 10 N,
1 Y., 28; ifiremen injured by wet of econductor)
Crew v. 5t Louis, E. & 8, W. R, Co. 2) Fed,
Rep. &7; Campbell v. Wing, 5 Tex. Civ. App.
4311 (Jaborer injured by act of rectica foremsn)
Harriogton v, New York Cenr, $ H. K R Co. 19N,
Y. 8 R 25 cevrineer killed by act of cocduactor)
Bonner v. Whitcomb, 8 Tex. IT%,

The question of negligence fa one for the fiury
where a foundry freman had intemperate habits
Eknown to the superintendent, and by reason there.
of a workman wasg fojured. Campbell v. Roediger
(Md.} March 13, 1984,

And the same was held where s rafiroad empioyed
& bhose carpenter wha had habits of intemperanca
and a carpepter was hmjured through defective -
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acts of neglieence. These, unless brought
home to the knowledze of the master, would
pot have been admissible as retlecting on
the question of the master's care.  Fallimore
Elerator Co. v. Neal, 65 M. 438, We think,
for the reasons we have Fiven and upon the
suthoritics we have citerd, there was no error
commitied in aliowing the question excepted
to in the first bill of exceptions to be put and
snswered.

Under 1he ruling, quite a number of wit-
nesses testified to Huoyett's general reputation
for intermperance, extending from a period
long anterior to his employment by the ap-
peifant, up to and after the sccident. One
witneas, Exler, gave evidence as to lleese's
geveral reputation,  With respect to Huyett,
the evidence, if credited by the jury, showed
s general reputation, covering many years,
uninterruptedly, and of such & notorious
character that a fury might well have in-
fetred it was known to the master when
Huyett was emplayed, or else that the mas-
ter failed to know it only becanse of neglect-
ing to make proper inquiry. Tblere was con-

Norrork & Western R. Co. v. Hooven.

T

sequently evidence legally sufficfent to go
to the jury upon the subject of the compnpy'n
neglipgence ; and thercfire there wus no error
in rejecting the appellant's tirst and ffth
prayers, which sought to take the case from
the consideration of the jur{, nor in reject.
fng its fourth prayer, which scught to ex-
clude this evidence from the cuse.

There was error in rejecting the second
prayer of the appellant. [t asscd the court
to say to the jury that, if the injury to the
plaintifl was caused by the intoxication or
pegligence of the brakcmen, or either of
them ; that the brukemnen were emploved by
Shali, the train dispatclier, and were sent
out by him on the irain in question: and,
further, that Shull was guilty of negligence
in sending out these brukemen, or either of
them, on the train,-—*yet the jury are fur-
ther fostructed that Shull and the plaiatifl
were coemplovés of the defendant ia the sond-
ing out of said brakemen, and the defendant
fs not responsible to the piaintifl for the neg-
lect or want of care of the suld Shall, un-
lcss they shall further find that there was

scaffold. Brickner v. New Tork Ceot. R. Co. 2
Lans. 515 .

And in Gllioan v. Eastern R. Corp., 10 Allen, ¥
£7 Am. Dec. €35, it waa held that, if 8 railecad com-
pany knowingly or jo ignorunse caused by itsown
peglizence employed ap habitunl drugkard as
#witchman sud thereby occastcoed an accident, it
s ia%le toa car repalrer. -

Io Siger v. Syracuse, B & N, ¥, T Co. 7 Lans. 67,
#t was said that & railroad COmMpPany owes to a CAP
repujrer the bigheat care to M lect 8 tempernta eqa-
gineer, and would be Lable for knowingly eraploy-
iog others causing the ijury, but that was not the

" gQuestion fovolved,

But in Chapman v, Erie R Co., 53 N.Y. 579, whore
an eoglnest was killed o & eollizion through the
aegligence of & telegraph operator and tratn dise
ra‘cher, competent when employed, but given to
intoxication therenfter, it was beld that good char.
Scter gad proper qualifications once powscesed
would be presumed to continue,

- & Pieading incompelency.

A ¢omplaint is suficient charging death of the
baggrgemaster through the act of the conductor
allericg thet be was oot a careful. skillful, and at-
tentive eanductor for a passenrer train, which was
koowa to defendact, and that the death of plain-
tiff's intes'nile was cause:dl by such conductor’s
neziigence. Keriin v. Chicago, P. & Bt. L. R, Co,
&0 Fed Rep. 185,

A petition by alaborer for & rope compuny alleg-
ing emplorment ef & fellow servant was done In
a careloss and negligent manner and that in conse-
quence thereof an lucompetent scrvant was taken
fnto the cotnpany’s socrice who caused the fnjury
by his jucompetencey, i3 a suflicient allegation of
the neglireace of employment. Galveston Bope
& Twine Co. v. Burkett, 2 Tex. €1v, App. 308,

Cumplaiot by & yard awitchman charziog jocom-
petency of the fireman through failore to @nder.
stand signals, and sileging his inexperience ig suf-
fici=nt as to the sliegation of bis incompetency.
Galveston, H, & 8. A. R. Ca. v. Eckels (Tex.) May

- 16, 1864,

" Brut teilure by a brakeman Injured by & defective
bridge to allege employment of Incompetent eor-
wanta or failure to exercisge nrdinary care {o their
sclection fa insufficient. MeDermott v, Pacific R.
K Co. 30 Mo, 105

A petitinn by a brakeman charging negligence
25 1. R AL

and unskiiifuiness of the conductor causing the'in.
Jury, i insuflicicot unless it ajleges that the com-
pany was negligent in employind or retaining.
Dow v, Kansas Pac. R, Co, 8 Kan, 62

Aud a comnlatut by an employé not alleging
want of grdinary care and prudence In theemploy-
ment of ‘coemployd causiog the injury, or reten-
tion after potice of IneMclency. and that the in-
Jury was caused by such incompr-tency, is insumM.
cient, 1Brakemao fojured by engineer) Indiaoa,
B. & W, R. Co, v. Dafley, 1!0 Ind, 7% (aborer
jnjured by act of roadmaster) Lawler v, Andros-
coggin R. Co, & Me. 467,13 Am. Rep. 432 (lahborer
Injured by employé Elwell v. Hucker (Me.) May 17,
183{; fmining laborer inJured by ezgineer) Collier
v. Bteinhart, 51 Cal. 11% daborerin factory lnfured
by straw fecder) Boyee v. Fitzpatrick, 80 Ind, 537:
(switchman injired by act of section bossr Stattery
¥v. Toledo & W. R. Co. B3 Inl 8L (teamster in-
Jured by blas) Bogard v, Louvisville, B & &t L. R.
Co. 100 Ind. 4915 (irack repairer injared %y ect of
envineer) Lake Shore & M. 8 R, Co. v, Etupak, 108
Ind L

A petition alleging that the recelver and englioeer
fn charge bkad put an uaskiliful engineer on & loco-
motive doesinol sate 4 caase of Bciion 17 1t fails to
allegze that the receiver neglipently and knowingly
employed an unskillful and tacompetent engineer,
as be might kave bad good reason for believing he
was competent. Jordan v, Wells, 3 Woods, O C, 577,

And g complaiot tafiing to allege that the sct of
the Breman causad the inJury snd that be waas tn.
competent, was fnrufiicient, where 8 brekeman was
tnjured. Kersey v. Eansis City, 5. J. & C. B R
Co. 79 Mo, 382,

And ao all-#ations by an employé that 1t was the
rallroad's duty to employ careful and gktliful ser-
vants but that it failed to select thrme that wore
competent, i insullicient, 85 it should bave churied
want of care and d:ligence fn the selection, Moss
v. Pacific Railroad, 49 Mo, 15, 8 Am, Rep. 124,

And a complaint oot slleging that the nffcor
cavsing fnjury was incompetent, 1 lasuficient..
Albro v. Agawsm Canal Co, 8 Cush. 75

Bat a pleathat the company had exercired ordl- |
nary care and diiirence tn secure a skiiiful en.
gineer who waa repated to be carcful and skitifut
and supposed to be such at the time of the col-
lisiot % oot good, Bs sunppofed merns no more than
believed, Aiabama & F. B Co. v. Weller, 43 Ala,
[N
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negligence on the part of the defendant in
the employment of Shall: and there i8 no
legally suilicient evidence fn the cause from
which the jury can 80 find.” Now, whether
Bhnll was a deputy master, or vice-lprinci al,
or only a fellow servant of the plaintiff, is
& question of law to be determined by the
eourt, if the facts be undisputed or conceded.
Futes v. McCullough Iron Co, 63 Md., 392,
Shult was a mere dispatcher of traips, with
wer to employ and discharge flagmen and
rakemen, and having general charge of the
trainmen of the first division of the road,
and the movement of traing thereon. He
was employed by the division superintend-
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ent, who had the gereral management of the
division. The enginemen firemen are
also under the instructions of the division
superintendent. This fs all the evidence
(and it is entirely undisputed) to show that
Shull was a vice-priceipal, and not a fellow
servant. In Wonder's Case, 32 Md. 418 3
Am, Rep. 143, the general rule was laid
down that all who serve the same master,
work under the sgame control, derige author.
ity and eompensation from the same source,
and are engaged in the same general busi.
ness, though it may be in different grades
and departments of it, are fellow servants,
each taking she risk of the other’s negligence,

A complaint by an engine cleaner injured by the
act of the engineer waa sufficient a3 regards the
gliegation of jucompetency of the engineer and
peglizence of the compauy o employing and re-
taining him; but was not sufficient for other rea.
sons, Spenocer v.Ohio & M. R. Co, 130 Ind. 181,

& Evidence.
a. Generally,

If there ta no evidence of personal negligence of
the master in failing to ascertain fitness jo hirthg
a servact, there can be no recovery for that cause,
Ormond v. Holland, EL Bl & EL 102; Wiggzins
Ferry Co. v. Blakemanr, 58 I, 20L

And the mere fact of hiring a boy twelve years
old to operate auo elevator is not of ltself want of
ordinary care, Smillie v. St. Bernard Dollar Btore,

7 Mo, App. 402

Ralzing a‘car eoupler to the place 0f conductor in
a yard is not of itself eridence of negligence where
his experience in inferior positions was such gs to
At him for the bigher. (Car coupler killed) Haakin
v. New York Cent, & H. L B, Co, 65 Barb. 170,

And & single act of incompetency together with
the engineer testifying before the jury is not saf.
ficient to justify the conclusion on his appearance
and this act that his incompetency was known Lo
the company where there was nothing in his ap-
pearance to indicate hisincompeteacy. Peaslee v.
Fitcbburg R, Co. 152 Masa 135, This case distin-
guishes Keith v, New Haven & N. Co, infra, bui
also seems to overrule it.

In Keith v. New Haven & N. Co., 140 Mass, 175,
the jury were permitted to consider the sppear-
ance of the car ingpector who was called as a wit-
ness, where & braekeman was injured, to aid them
in determining whether he was of suitable qualifi-
cation snd suffictently fntelligent,

To Corson v. Maine Cent. B Co., T Me. 244, it wan
heid that where 2 brakeman wus injured by io-.
competency of an engineer he cannot show neg-
ligence in employment by looks aod wmsnuvers of
engineer while testifying g9 8 ®itnesa,

In Summersell v. Fish, 117 Mass, 312, the court
sustained an oblection to argument as to negli-
gence in selecting foreman when there was no
evidence in the case on that question exceps the
iojury fo raising the derrick. The negligence in
empioying wag oot pleaded

b Specide acta,

Enowledge of one act of incompetency or reck-
lessness ta not suficient to impbse Hability. {Hoad
master injured by act of engineer) Holland v.
Bouthern Paciflc Co. 100 Cal. 240; (brakeman injured
by act ¢f engineer and brakeman) Ohlo &3M R,
Co, v. Dunn {Iod) March 7,19%4; {iaborer on lock
injured by act of laborer} Lee v, Detroit Bridge &
Iron Works, 62 Mo. 565; (laborer injured jn shaft by
act of engineer) Baltimore v. War, T Md 5063

In Frazier v. Pennsylvania R. Co., 38 Pa. I{4, 80
Am. Dec. 467, it was held that where s brakeman
25 LR, A

was injured by negligence of conductor the fact
that the conductor had caused several collizicns by
carelessness for which he had been fived by the
company, 8 tnadmissible to establish hia incom-
petency, &s special actd do not establish reputation.

Sospecific acta of carelessneas or unskillfulness de
nof establish negligence on the part of the master
in employing or retalning such servant, {Laborer
injured by act of captain of tug) Baltimore Eleva-
tor Co. v. Neal, 85 Md. $3%; remployé injured by act
of engineer) Huffman v.;Chicsgo, K. L & P. R. Ce.
78 Mo. 50; (fireman killed through act of awitch-
man) Baulec v. New York & H. K. Co. 58 N, Y. 535,
17 Am. Rep. &5 See also Peaslee v. Fitchburg R.
Co. supra. o

So incompetency fs not shown by the act cana.
tng the injury. (Employé at factory injured by
act of operator) Curran v. Merchants Mfg. Co. 130
Mass, 374, 89 Am. Rep. $37: (laborer injured by act
of foreman in stone quarry) Salem Stoue & Lime
Co. ¥.Chastain (Ind.) March i3, 1#4; (faborer on
railroad injured by actof co-laborer) Lindvalt v,
Woods, 4 Fed. Hep. 855; tbrakeman Injured by
act of engineer) Texas & N. 0. K. Co. v. Berry, 67
Tex. 238,

But in Potts v. Port Carlisie Dock & R.Co.,2 L.
T.N. 5. 253, 8 Week. Rep. 324, where a brakeman
was iojured by faulty construction of turn-table,
it was held that it the work could be shown to be
grossiy bad it might not be necessary to call evi-
deuce of negligence In frulty construction, but
where it bas stood the test for four years there fa.
no case.

Evidence of gpecific acts i admissible to show no-
tice to the company. (Brakeman injured by act
of conductor) Pirtsburgh, Ft. W. & G B Co. v,
Ruby, 38 Tnd. 204,10 Am. Bep. 1L

And in Couch v. Watson Coal Co., 48 Iows, 17, the
spme was said, but was pot admiseibie inthat case
because such acts were not shown to be prior to
the accident. (Miner injured by 2ct of ¢nzineer.)
{Bridge carpenter injured by act of another car-
penter) Craig v. Chicago & A, B. Co. 54 Mo. App.
523,

And evidence of subsequent acts of engineer not
showing the incompetency complained of is not .
sufficient. Ransier v. Minneapolis & 8t. L. R. Co.
& Minn. $l.

€. Notice lo company,

Evidence of reporta to conductor of careleconess.
on the part of the engineer and that the engine bagd
frequently come into tha shop in bad ecndition.
was suflicient to make question for the jary where
a brakeman was injured through act of engineer.
11’;;)&\15&0:: & T. & BH, Co. v, Patton (Tex) Jane 3,

Ang after notice of Incompetency of conductor
the rajlroad continues him at their own risk,
where an engineer was injured. Ross v. Chicaga,
M. & St. P. R. Co. 2 McCrary., Z35

And knowledge of infirmity of brakeman, babit
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In that case, a brakeman, who was In{ured
while using a defective brake,-was held to
be a fellow servant with the mechanics in
the shops, the inspector of machinery and
rolling stock, and the superintendent of the
movement of trains, Arnd so in State v.
Malster, 57 Md. 257, {t was held that a super-
intendent or manager is 8 fellow servant,
within the rule which exonerates the master,
In Baitimore Elevator Co. v. Neol, 85 Md.
438, the captaio of a steam tug owned by
the eompany was held to be a fellow servant
of a lahorer who was injured in the com-
pany'sservice. Thiscourt said fn that case:
“Xor is the liability of the master enlarged
or made different by the fact that the servant

Norrorx & WesTEnN R, Co, v, Hooves,
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who has suffered the injury occupied a grade
in the common service inferior to that of the
servant whose misconduct caused the injury
complained of.® Andin Fatesv. Mefullough

Iron Co., 63 Md. 370, the authurities were
all reviewed, and it was held that the chief
manager of the ¢arbon worka, who hired and
discharged the bands, kept their time, etc., .
was only a fellow servant of & 1aborer who
was iniured while operating the machinery.

Baltimnors v. War, 77 Md. 593. In the face
of these decisions, it i3 impossible to trea
Shull as anything more than a fellow sery-

apt, The management of the division upon
which he was train dispatcher was not com-
mitted to bim. He was a subordinate, sp-

of gning to sleep and fafling to throw gwitch, 1a
binding on the company. (Conductor injured!
Gull, C. £ 8, F. H. Co. v. Pierce {Tex.) June 14, 1884,
Notice to genersl superintendent of incompe-
tency of engineer i3 notice to the eompaay.
4Road-master injured) Mimouri Pae. R. Co. v.
Fatton (Tex. Civ. App) 25 8. W, Hep, 30 (Tex.
Sup.) 26 8. W, Rep. 978
And a protest aguinst the appointment of an en-
gineer and discharge by the superintendent for
«causing a wreck, justifles inding that he was unfit.
Mexijcan Nat. R. Co. v. Muesette, 24 L. B A, 642, 68
Tex. 703
And the knowledge by a road-master of the fo-
competency of a foretwan is notice to the eom-
pany. (Track repairer injured) MceDermott v.
Hannibal & St. J. K C2. 73 Mo. 516, 39 Am, Rep.
&%:; McDermott v, Hannibal & 8t. J. B. Co. 87 Mo-
285.
But in Reiser v. Pennsylvania Co., 152 Pa. 38, it
‘was held that notice to the chief train dispatcher
aund telegraph operator that the station agent nect-
iog as telegraph operator was incompetent, where.
by the freman was killed, {8 not notice to the com-
pany, a8 the train dispatcher did not employ or
discharge such servants.

The promise of a yard-master that & flreman
#hould not run the enwiove is binding on the ¢com-
pany. (Switchman injured) Lyttle v. Chicggo &
W. M. R. Co. 84 Mich, 239,

Anpd the master promising & blacksmith to dis-
charge his ‘belper I3 sufficlent uotice. Lyberg v.
Northern Pac. B. Co. 39 Mipo. 15,

%0 a promise by the gencral superintendent to
discharge for ineficieccy the engineer fa notice
where a car coupler was injured. Sutton v, New

CYork, LE&W. L Co. SON. Y. . B 514,

Where a comprany ought to have known of the
babits of 8 switchmsn by the exercise of reason-
abie diligence, the question of lability is one for
the jury where a8 brakemun was killed, Cameron
¥. New York Cent. & H. R, R. Co. 77 Hun, 519,

And evidence showing that.the company ought
to bave known of the incompetency of the fore-
wan is syficient, where a track repajrer was in.
Jjured, Chicago, R. I. & P, B. Co. v. Doyle, 15 Kan,
88,

A tricklayer la a pewer injured by & tarrow full
of brick may show general reputation of infirmity
in sight #nd bearing and strength of man in charge
©of barrow. Monaban v. Worcester, 15 Mass. 439,

But the fact that some workmen bhad remarked
that the engineer had a careless reputatioa where
there 18 0o aouce to the ecmpany of kabitual care-
leseness, does not show want of care in his em.
Ployment. Davi= v, Detroit B. Co.20 Mich. 105,

A reputation of incompetency e8 yard-master is
not sufficient when based only on the fact that he
bad bad no experiénce as switchman. (A laborer

Mich. 874
BLR A

was Ipjured) Lee v. Michigaa Cent. B Co. 87

See also subhead, Habits of Intoxrication,

Where an fojury was caused to an employé by
the incompetency, recklessness, and unskiilfulness
of a captain of a8 tug, and the master by the exer-
cise of reasonable care could have edsily learned
that the reputation of such captain for want of
8kill and recklessochs wia bad, it s wholly imma-
terial whether be knew it or not. Western Btone
Co, v. Whaleq, 151 1L, 472,

4. Burden of proof

The burden of proot s on the party injured to
eatablish the fact that the mester did not use due
care in the selection of the employé cansing injury.
iCounductor injured by act of engineer) Roblio v,
Kansas City,St. J. & C. B. R. Co.119 Mo, 476; (awitch.
man injured by act of epeineer) Htafford v. Chi-
cego, B. £Q. . Co. 114 I11. Z4; (employéinjured by
man in charge 0¢f machinery) Southern Cotton-0il
Co, v. De Vond (Tex.) Feb. 1, 1594

The same was paid in Chicego & B L R. Co. v,
Geary, 110 Il 33, tut was not the guestion ine
volved. (Flagman injured by act of foreman.)

But if unafituess of engineer s shown to have ex.
isted at the time of employment the burden is then
on the master to disprove negligence in employing
bim, where brakeman was Injured. Crandall v,
McIlrath, 24 Mion, 127,

And fncompetesicy of brakeman cannot be la-
ferred from the fact that he wascolored, Missourt
Pae, R. Co. v. Christman, 65 Tex., 859,

Under § 17, 3. Stat, p. 306, } 14, the burden of
procf is on the master, in case of the boiler burst-
toiz, to show that he was not negligent. (Anem-
ployé was injured and engineer had no license and
was unskillful} McMabon v. Davidson, 12 Mign,
357,

While an empioyh may be competent and yet
negligent and cause injury to a fellow servant fop
which the master s not liabile since negligence is
not always the same a3 fncompetency. yet it the
employé is in fact incompetent, lacks capacity or
skill for the work assigned, his neglizence causiog
a0 injury may sometimes be held to be the result
of bis incompetency orsynonymous with i, s0as to
epnnect the injury with the master's neghigence in
employing such a fellow servant. Aond where In-
competency was charged, the coart in some cases
has in fact spoken of the peqtigence of an iecom-
petent servant cauging an fnjury, asif it were in
the particular case before them identical with in.
competency.

In the preparation of this note cases in regard to
contributery negligence of the employé: cases
where the number of employés was jnadequate:
and casea where the master was attempted to be
heid for negligence of co-employé without regard
to kis incompetency,—are not included. LT
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ointed by the superintendent; and though
Eu had chargo of the trainmen and of the
mosement of trains on hisdivieion, and could
employ and discharge tlagmen and brukemen,
it is far from being shown that the master
had relinguished alf supervision of the work
on that Jivision, and intrusted its direction,
as well as the procuring of materials and
machinery and other instrumentalities nec-
essary for the service, to his judzment and
discretion. The enpineman and fireman were
not emploved by him, but by tbe division
superintendent ; and, if thetgrnde of his posi-
_tion was superlor to that of the engineman,
that fact did not make him a vice-principal
83 regpects the latter. They were both en-
aged in the same common work, employed
y the same agent of the common master,
and were performing duties pertaining to
the same general business: and, unless the
whole current of the Maryland decisions is
to be reversed, they were fellow servants of
the railroad company, upon the evidence now
before ns.  If this be so, then, even if Shull
had been thegligent in sending out these
brakemen, and if that negligence caused the
injury aued for, still the plaintiff could not
recover, unless the company had not used
due care in the selection of Shull, and of
this there was not & particle of evidence of-
fered.

‘The appellant’s sixth prayer was properly
rejected, There was no necessity to prove
- that the company Lad been ineorporated.
That fact was averred in the declaration, and
was not denied by the pleas, and under sec-
tion 108, article 75, of the Code, must be
tuken to be admitted.

This briogs us to the prayers presented by
the appellee. Under a local law of Wash-
fngton county (sections 69, 70, article 22,
Code Fub. Local Laws), we are required to
consider the rejected prayers of the plaiotif,
if he has excepted; and this he has done.
By the defendant's exception, the plaintiff’s
graoted prayers and the defendant's rejected
prayers are brought before us. DBy the plain-
tiff's excepiion, his rejected prayers, as well
a3 the defendant’s granted ones, are presented
forreview. The couri granted the plaintiff's
first, seventh, and eighth prayers. We do
not enderstand that the seventh and eighth
are sericusly questioned. Without discuss-
{ag them, we need only say they are not open
to substantisl objection.

The appellee’s first prayer, however, cught
not to have been granted. It was ohjected
in the argument that there was no evidence
to support some of the hypotheses it con-
taincd, but as po special exception based
upon that objection, and signed and scaled by
the judge, appears in the record, we are not
at liberty to copsider it. Aldert v. State, 66
Md. 334, 59 Am. Hep. 159, The prayer, after
setting forth the facts, proceeds; *Then, If
the said injury to the plaintiff was cansed
by the want of ordicary skill ard experience
or other anfitness on the part of the other
kaads, or any of them, incharge of said train,
to manage and conduct the same, by reason
of the iutemperate state or condition of ei-
ther of them,” the plaintiff using due dili-
gence, “the plaintiff is entitled to recover,
23 LR A
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provided the jury further find from the evl.
dence that the defendant did not use reason-
able care in the selection and employment
of the brakemen or other hands or employés
engaged with the plaintiff in conducting
said cars;” that Is to say, if the injury re-
sulted from pegligence caused by the intem-

racce of any of the train hands, the de-

endant would be liable, if it had failed to

use due care in the selection of either of the
employéas on that train, even though that
particular employé, thus carelessly selected,
had bLeen guilty of no negligence, and had
in no way occasioned the accident. Conse-
quently, if the jury thought the injury was
caused by the drunkenuesa of the brakemen,
and that the company had not used due care
in the selection of the fireman, the company
would be liable, notwithstanding the fact
that the fireman had been guilty of no neg-
ligence, and bad in no way produced or
helped to prodace the injurv. Thus, the
negligence of one servant, and the independ-
ent negligence of the master in employing
some other servant, who had no cenncetion
with the accident, established, upder this
instruction, the plaintiff's right to recover.
This is not the law. Qn the contrary, it is
the negligence of a fellow servant, and the
additional regligence of the master in em-
ploying that servant, whose negligence act-
ually caused the injary, which must concur
before & plaintiff can recover in a case of
this character. The instruction therefore an-
nounced an obviously erroneous proposition,
and was calculated to mislead the jury, be-
canse there was evidence before them from
which they might have inferred that due
care had not been used in the selection of
the fireman, though there was no evidence
from which they could have found that the
fireman was responsible for the accident.
The instruction should have clearly restricted
the negligence of the defendant in selecting
the plaintiff's fellow servants to the s+ ’=tion
of such of them as by their incompetency,
growing out of their intemperance, actually
canged the injury.

The appellee’s second, third, fourth, and
fifth prayers were properly rejected. There
was no legally sutlicient evidemce adduced
to support them, or the several hypotheses
essumed in them; and, if they had been free
from other objections, this one was sufficient
to justify the court in refusing to grant them.

Tliere remains the appellant’s third prayer,
which the court granted, but we think er-
roneousty granted. It told the jury, in sub-
stance, that unless the brakeman Huyett was
drunk at the time of the accident, and his
negligence, by reason of such dr-nkenness,
preduced or contributed to the aceident, the
evidence of geceral reputation as to his in-
temperance was not relevant, and could not
be considered by the jury, *unless such repn-
Lation was brought home to the knovledze of the
defendant before the aceident;” and there is no
such evidence of such knowledge. Had the
prayer omitted the words italicized, it would
have been correct, bat thoze words superadded
& condition which is manifestly inuccurate.
Now, it i3 obvious that if Huyett was not
drunk and was not negiigent when the ac-
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cident bappened, and therefore did not cause
or contribute to it, the evidence of his gen-
eral reputation for intemperance was wholly
frrelevant, even though that reputation had
bLeen brouzht home to the knowledge of the
appellant ‘before the accident, because, if he
did not occaslon the injury by his pegil-
gence, the fact that the master had knowl-
edge of his bad reputation wonld in no way
have made the master liable for an injury
not caused by Huyett at all.  In other words,
the master’s knowledge of Huyett’s bad rep-
utation had nothing whatever to do with the
case if Huyett did not cause or contribute to
the accident; and if Huyett did, by his in-

DEYo v. Hayvoxp,
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temperance, cause the accldent, then It was
{immaterial whether the master had knowl-
edge of his bad reputation or not, because,
as already stated, the master was nepligent
in not knowing it. So, in either view of
the guestion, the prayer was wrong, because
of the addition of the words {ndicated.

For the error in granting the appellee’s
first fostruction and the appellant’s thied,
and for the error in refertinz the appellant's
second prayer, the ljud;_,vme:ut. must be re-
versed, and a new trial be ordered.

Judgment rerersed, with costs above and
below, and new trial awarded.

MICHIGAN SUPREME COURT.

James C. DEYO

_ T
George H. HAMMOND, PIf. in Err.
 CR— Mich... ... )

Failare of the purchaser of 2 mare to
have a test of her speedas compared with
that of another one owned by him, made by the
person and within the time 2greed apon, because
the wares were not In proper condition for the
test, or to have the test made afterwards, will
pot relieve him from Hability to pay an extra
bundred dollars §n case ghe 9 as fast as the other
ope on other proof of such speed.

(Beptember 25, 180L)

ERP.OR to the Circait Court for Wayne
County to review a judgment in favor of
plaintiff in an action brought to recover
the contract price of a mare sold by plaintiff
1o d=fendant.  Afffrmed.

The facts are stated in the opinion.

Mr. Fred H. Warren, for plaintifin er-

TOor: .
In the ease of a condition precedent, that is,
aa act to be rerformed by the plaintiff before
the defendant’s lability is to accrue under his
contract, the plainti mgsl aver in his declara-
tion and prove, either his performance of such
condition precedent, or an offer to perform it,
which the defendant rejected; or, his readiness
to fulfill the condition, until the defendant
discharged him, the plaintiff, from 50 doing, or
prevented the execution of the matfer o be
performed by him.

Chitty, Cont, 7th Am, ed. T37; 1 Chitty, PL
1tth ed, 821; Brogden v. Marrioft, 2 Binx. N.
C. 433; Thurnell v. Ballirnie, 2 Mees. & Y.
786; Bevjamin, Sales, 2d Am. ed. § §75; Shear
v. Wright, 60 Mich, 159; Thompson ¥. Ruseey,
50 Ala, 329; Hanley v. Walker, 8 L. B. A. 207,
%3 Mick. 60T: Guthat v. Gow, 85 Mich. 527;
Jokngon v. Lyon, 73 Mich. 477; Maryon v, Car-
ter, 4 Car. & P. 293: Thomasv. Corey, 74 Mich.

216; A%ell v. Munson, 18 Mich. 306, 100 Am.
Dee. 185.

Courts capnot make contracts for parties,
snd io interpreting them cannot be iofluenced
by the hardships of a particular case,

Mickigan Pipe Co. v. Michinan Fire & Mar-
sne e, Co, 20 L. R. AL 277, 92 Mich, 482;
Lorscher v. Supreme Lodge Knights of Honor, 2
L. R. A, 208, 73 Mich. 316.

Mr. JohnD. Conely, for defendant in er-
ToT:

Even b cases where a sale itself is conditional
that the goods shall be gatisfactory to the pur-
chaser upon a trial to be made by Lim, the
purchaser cannot take advantage of his own
omission to make the trial to defeat payment
of the purchase price.

Thompaon-Houston Electrie Co. v. Brudh-
Siwan Electrie Light & Power Co. 81 Fed. Rep.
583; Waters Heatler Co. v, Mansfield, 48 Vt.
378; Potterv. Lee, 84 Mich. 140,

Long, J., delivered the opinion of the court:

On January 25, 1833, the plaintiff, who re-
sides at Jackson, this state, sold his mare, the -
**Shelby Maid,” to defendant. The contract
was made in Jackson, and the bargain, as
claimed by the plaintifl, is that, after Ham-
mond bad driven the mare, ke offered to give
plaintiff bis check for $500, and a further sum
of $100 if she could go as fast as his (defend-
ant’s) mare; that Mr. Moran was to drive them,
and make the fest, when he had been notified
by defendant that he was ready, which test
was to be made withio 90 days, Tkte plaintiff
further testified that Mz, Morao was to decide
if plaintiffs mare conld go as fast to pole as
defendant’s, sad, if she could, then defendant
was to pay plainii the extra $i00. The de.
fendant testified that afier going to Jackson,
and driving the mare, he commenced fizuring
with Mr, Deyo about buying her. Conrerning
the terms of the barrain, he gavethe following
testimony: *“J ofered Mr, Deyo $200 for toe
wmare if she couid go as fast as my bay mare.

Nore-The above decision that the stipulated
test of speed by A certain pergzon was not a condi-
_ tion precedent to tha right of payment is some-
what analogous to thoee cases which bold a etipn-

lation for an architect's or engineer's certificate is |

‘25 LR AL
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pot absolutely binding, if the other party to the
contract prevents obtaining it, or if it s withheld
by frand or coflusion. Forthis clusa of caczes "ses
notes to Boettler v. Teodick 1Texr) 5 L. R A, 2703
Church v. Szanklin (Cal.) 17 L. RB. A. 207}
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[Te aays: ‘Shecan goas fast, I will guarantee
ber to go 88 fust as your mare.” I said: ‘Guar-
antles gon't do. She bas pot to do it berselt.”
I says: I will give you $300, and take her
down there, and if she will go as fast as the
bay mare 1 will give you $900 for her,-—an
extra $100. . . Hye says, ‘All right,” and
we made the trade then and there. The mare,
£f she filled the bill, was to be $900. There is
no question about that; but otherwise she was
to be $300. . . . I wastopay anrdditional
£100 if the gray mare could trot as fast as the
bay mare to pole. The test was to be made
within pivety days, by Mr. Moran, Mr, Moran
was mutually agreed upon to make the test.
It would make no difference to me who drove
{f this mare could trot as fast as mine.” The
#uit was brought Lo recover this $100 and in.
terest, and upon the tria] the jury returned a
werdict in favor of the plaintif.

It appears that defendant took the mare to
Detroit, but that Mr. Moran was never notified
by either of the parties to make the test, and
that the test was never made; the defendant
claimipg that it was impossible for him to
make the lest within 90 days for the reason
that one mare was sick aud the other lame,
The plaintif testified on the trial that the de-
fendant was to notify Mr. Moran when be was
ready to make the test, and within the 80
Aays; while thedefendant testifled that, though
it was mutually agreed that Mr. Moran should
make the test, votbing was sald about his (the
defendant’s) potifyiog Mr. Moran, Defend-
ant’s contention hera is that he i3 not liable Lo
puy the additional £100, as by the terms of the
<contract the plaintiff agreed that the mare pur-
chased should, within 90 days, in & trial of
speed to be made by Mr, Moran, trot as fast to
pole as defendant’s bay mare; that it was im:
poseible to make the said trial within the time
fixed by the parties by their contract by reason
of circumstances over which he had no control,
and for which he was not respoansible; that a
trial of speed by Mr. 3oran, and a decision by
bim that plaiotiff’s mare was as fast 10 pole as
‘defendant’s, was a condition precedent to his
liability 1o pay the $100, and, having never
been fulfilled, defendant is discharged from
liability. We think the contract caunot be
construed in this way. Defendant, after the
purchase, took the mare into his possession,
and thereafier keptit. The test was to be made
in Detroit. While the parties agreed to abide
by Mr. Moran’s decision as to the speed of the

25 L.R. A.
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gray mare, yet the Moran test was not o vital
part of the contract, but only the weans pro-
vided by the parties for n.seertainin§ the speed
of the gray mare, The only condition upon
which the $100 depended was that ske could
trot as fast as defendant's, for he said: It
would make no ditference to me who drove, it
this mare could trot as fast as mige.” The
plaintiff introduced testimony to show that his
mare was 8 or 10 seconds faster than defend-
ant’s, and this testimony was undispated. De-
fendaot was the only party who had it withia
bis power to have the test made, and yet he
seeks to set up io this case as 8 defense his
failure to have it made, and thus avoid the
payment of the $100. The case is very similar
in principle to Potter v. Les, 84 Mich, 140,
There it appeared that the plaintiff sold a num-
ber of cheeses by sample. There was testi-
mony ahowingra warranty as to the quality of
the cheeses. be defendant, however, said to
plaintiff’s agent: “You are a stranger to me,
and I have only seen ten boxes of these cheese,
aod I dont know what is in the ecar. If,
within the course of ten days, we find this
cheese as you represent it, we will pay for
them.” Withia the ten days some of defend-
aot’s customers rejected the cheeses, and re-
fused to pay for them; but defendant continued
to make salés for twentysix days, and then
notified the plaintiff that the cheeses were not
a3 represented, apd refused to pas for them,
It was said by this court: *It is therefore evi-
deot, even if the warranty was made by Pot-
ter as to the quality of the cheeses in the car,
and not examined by defendant, that defend-
ant did not rely upon it, but preferred to make
an examination for himself, anod was to have
ten daysin which todoso. If hedid not make
such examivation, it was his own fault™ So
in the present case. The plaintiff offered to
guarantee the apeed of his mare, The defend-
ant rejected the offered guaranty, saying that
he preferred to make a test of the speed. Thai
he did not do 8o was o fault of the plaintiff’s,
There is no dispute about Mr, Moran's willipg-
ness {0 make the iest. He testifies the oppor-
tunity was never given him., We think, under
the undisputed testimony In the case, the court
would have been justified in directing a verdict
in favor of the plaintiff. Ta wiew of this, the
other questions raised become immaterial,
Tha judgmert is affl - nad,
The otber Justices concur,
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MULLEX v. SANBORX,

MARYLAND COURT OF APPEALS,

Josepk MULLEN, Appt.,
.
Edward F. SANBORN o al.

A plaintiff in an attachment suit who
comes from ancther state to testify

therein s not privileged from service of sum.
mons while there is an action for maliciously
brioging the attachment sult.

(June 20, 1°94)

APPEAL by complainant from an order of
the Baltimore City Court quashiog & writ

NOTE.—Privilege of nonresident witness from suil.

I, Reasnn of the privilege,
T1. Nature of the pricilege.
IIL The extent and limit of the privilege.
IV. Parties a8 wilnesses.
V. Wilnesses in general
V1. The effect of fraud and decetlt,
VII. Enforcement of the privilege.
VI1IL The question of waiver,
I1X, The question of deviation. .
X. English doctrine.
As to the effeet upon a suit of a discharge from
arrest of one arrested while attending court, see
nuie to Ellia v, De Garmo (R. 1) 19 L. BR. A. 580,

1. Reason of the privilege.

The commen law has, from its earliest perfod,
extended privilege and immunity to parties and
witnesses in a law-suit while attending court, in-
cludiog the going and coming: the arrest of a

party to & suit by civil process belog rerarded aa
& breach of the defendant's privilege, Green v.
Young, 120 TIL 159,

The toundation of the common-law rule is the
wpolicy of permitting an act which will deter suftors
Or witnesses from attending conrt. Massey v.
Colville, 45 N, J. L. 119, 48 Am. Rep. 754

It is the policy of the common law that wit-
neses thould be produced for oral examination,
and that parties should have full opportunity tobe
present &aod heard when their cases are tried:snd In
furtherance of such policy and the doe administra-
tion uf justice, muitors and witnesses from abroad
are privileged from Hability to suits commenced
by summons as well as by capias. Fost Nat.
EBank of &t Paul v. Ames, 33 Mion. 179 Perso
w. Grier. 8 X. Y, 124, 23 Am. Rep, 235, affirming
Person v, Pardee, 8 Bun, 4:7.

1t 18 the court’s duiy to foster this policy, out of
which sprang the privilege. Merrill v. George, 23
How. Pr. 331.

Forelyn or monresident wilnesses cannot be
reached by the procesa of the courts, end their ai-
tendance is therefore voluntary. Ibid.; Brett v.
Brows, 13 Abb. Pr. N. 8. 295; Sherman v. Guodlach,
87 Minn. 118, .

For this reazon therefore their arrest on clvil pro-
oess 8 lllegal, May v, Ebumway, 18 Gray, &8, 77
Am. Dec. #1L

They shouald therefore, an far as possible, be en-
<courzged to volontarily come into the state where
the action i= pendiog and give their testitnony o
opén court, but the policy of protection, as sound
principles requires, and as asserted by maoy courts,
<extenda as well 1o parties a3 to wiivesses, WQ-
soun v. Dooaldson, 3 L. R. A. 265, LT Ind. 356.

It is very important and right that persona leav.
iog the place of their domicil to attend to such
duties in obedience to a direct or indirect require-
ment of Iaw shouid be protected by the law, while
20 engaged, from being caught up t0 answer to
actiong brought in a diferent place from that of
their domicil. Homes v. Nelson, 1 Phila, 217,

That & suitorshould feel free aod sufe at all times

to attend within any jurisdiction without inearring
the liability of being picked up and beld to aoswer |
L LR A

some other adverse judicial, proceeding agalosat
him, 18 50 far a ruls of publie policy that it has
received almost wuuiversal recogunition where-
ever the common law fs known and admfnistered,
Andrews v, Lembeck, 48 Ohio St. 33, ‘

A witpess thus required o attend should feel
that ke is not subject, efther to arrest or to the
prosecution of a civil suit. Atchison v. Morris, 11
Bisa. 191 -

'To deny bim such exemption and leave him sub-
Ject to a suit withln such jurisdiction, would
be a breach of Taith opon the part of the court.
Waterman v. Merrite, 7R, L 245, *

By a contrary doctrine subjecting him to the
necessity of remainiog or returoing to litigate
foreign suita aserinus obstacle would be Interposed
to bis voluntary attendance. Merrill v, George,
Z3 How. Pr. 31; Kauffman v, Keonedy, 25 Fed.
Rep, T55.

And 8s the judgment thus obtained would con.
clude bim in all jurisdictions, fta effect would be to
deter him from coming at all, Sherman v, Gaude
lach, &7 Minun. 118,

Such & witness would refuse to come within the
state to give tearimooy unjess he was gure of pro-
tection. Hollender v. Hall, 58 Hun, 604, 13 N, Y.
Bupp. i39, 3N, ¥, 8. K. 88, .

Parties would be prevented from attending, de-
lays would ensue aod injustice be done, Person
v. Grier, 85 N. Y, 124, 23 Am. Rep.35.

It would obstruct the administration of justice,
ReHealey, 53 Vi 694, 35 A, Bep. 713,

And work a miscarriage thereof, especially in
A criminal case where the witness must meet the
accueed fuce to face, for no one would voluntarily
o into a foreign state to give testimooy in a suit
it be were luble to be put to theexpense of a law-
suit in a strange forum. Kaufman v. Keonedy, 25
Fed, Bep. 783

Courts of justice ought to be open and gcressible
to suitors, who ought to be permitted to approech
and gttend the courts in the prosecution of their
clatms, and the makiog of their defensea without
fear of molestation or hindrance; their attention
ought not to be distracted from the prosecution or
defense of the peoding suit, otherwice they might
be deterred from prosecuting their just rights or
making their just defenses to asuit by reason of
their liability te suit In & foreign jurisdiction
Baldwin v. Emerson, 16 B, L 34

The reason of tho rule exiends to every obstacle
that stands ss & barrier, in the way of the preat-
tendance of witnesses fn a couart of Justice. Mer-
rill v. George, 23 How. Pr. 3L

Ita cbject is to encourage witnesses from abroad
to come forward voluntarily and testify. Sher.
man v. Guodlach, sipra.

Whether & mwan wishes to attend the court as a
party or a witness, be should be able todo so un-
der its protection. Halsey v. Stewart, 4 N. J. L. 368;
Mitchell v. Huron Circuit Judge, 53 Mich, 542,

Such imminity works po Injustice to any one, as,
it the witoess does not come into the state there
would he no nppotrtunity to serve process upon blm,
Enerman ¥, Gundlach, 37 Minp. 118,

Principles of public policy require that no une
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of summons and the return thereon in an
action brought ie recover damages for wrong-
fullv and maliciously suing out an attachment
on the ground that service had been obtained
on defendant while he wasin the state a3 a wit-
ness io another suit.  Rerersed,

ManYLAND CoURT oF AFPPEALS.

Jone,

The facls are stated In the opinton.

Meswrs. R. W. Applegarth, snd H. C,
Kennard for appellant.

Alesrrs. Hinckley & Morris, forappellees:

A nooresident plaintif coming to this state
solely to testify io court and intending to re-

pecessary obstacles shall be interposed to prevent
the attendance and examination of witnessed in the
presence of the court and Jury. Seaver v. Robin-
pont, 3 Thuer, 622 Tamkin v. Starkey, T Hun, 479
Mitchell v. Huroa Circuit Judge, supra; Wllson v,

Donaldson, 3 L. R. A, 283, 117 Ind. 856; Moletor v. |1

8Sianen, 7 L. R. A, 817, 78 Wis, 808,

Courta of justice are bound to see that no im-
proper use is made of such proceedings, which
wonld look like a violation of good faith and per-
version of measures to be resorted to in order to
bring the party within tbelr jurisdiction. Moletor

. ¥. Binpen, supra.

The protection of parties and witnesses demands
i#t. Mitchell v. Huron Circuit Judre. Fupra; Vio.
ceat v. Watson, 1 Bich. E.1d; Wilson v. Dooald-
O, Fupra. .

It affecta the integrity of the administration of

Huetics, in the protection of which the courtsbhave
ordained that no man in attendance upon the
courts of deliberation shall be interfered with
or the admivistration of Justice interrupted by the
service of process, the doctrine baving its origin
in those cases where the process was one ¢farrest.
Mcluotive v, McIntire, 5 Mackey, 84d; Mitchell v,
Huron Cirouit Judge, supra.

A party who could not attend to hig suit without
being liahle to such servico would be ucder per-
ponel restraiot, from which those engaged In the
sdministration of justios havena right o be free.
Re Healey, 53 Vi. 64, 33 Am. Rep. T13; Bridgesv.
Bheldon, 7 Fed. Rep. 36.

‘The fmmunity does not depend upon statotory
provisiona, hut is pecessary for the due adminis.
tration of justice, Shermagp v. Gundlach, 87 Minn.

118: Kz parte Cobbett, 7 EL & BL 855,28 L. J. Q. B.]

291, 3Jur, N, 8. 665 First Nat, Rank of 5t Panlv.
Atwed, 39 Minn, 179 Re Healey, supra.

The necessitiea of the jJudicial administration
would be embarrassed if such rule were not en-
tforced. Juneau Bank v. McSpedan, § Biss. 84; Byler
v.Joues, 2 Mo. App. 62 Wilson v. Donaldson, 3
L. R. A. 264, 117 Ind. 356; Halsey v. Stewart, ¢ N. J.
L. 368 Mitchell v. Huron Circuit Jodge, supra:
Palmer v. Rowan, 21 Neb, 452 50 Am. Rep. &844;
Tribune Aseo, v. Sleeman, 12 N, Y. Civ. Proc. Rep.
T1; Matthews v. Tufts, 5 N. Y, 568,

And without such exemption their atteadance
might not be readily obtained. Parker v, Manco,
€1 Hun, 519.

In Re Hegley, 53 Vi. 80, 33 Am, Hop. T13, it waa
stated as a weil-settled rule of law.

The rule exists in order that causes may be fujly
beard and justice administered in an nrderly man-
ner. Nichols v. Horton, 4 McCrary, 587.

The protection i3 not chiefly the privilege of the
person, but I8 granted in the necessity of the puab-
iic tn order that tte courts may not be embar-
rased or impeded fn the conduct of their business,
Baldwin v. Emerzom, 18 R T, 304,

A party ghould be permitted to approach the
courts, ot only withoot subjecting bimself to evil,
but éven free from the fear of wmolestation or hip.
dreace, Halsey v. Stewart, 4 N, J. L. 566.

Asa bresch of privilege. Jacobson v. Hoemer,
76 Mich. 234

Suchap arrest was held an fovusion of the pre-
rogative of the court, and entitled bim {0 a gis-
charge. Jones v. Enausa, 31N. J. Eq. 211.

No lawful thing founded upon & wrongful act

~ tan be supported. Luttin v. Benin, 11 Mod. 50,
. In Hayed v.Shields, 2 Yeates, 222, it ia said the
25 L.R A,

party’s attention to his own buriness in the suit

depending 16 distracted by other objects awd he ta

subjected to the inconvenience of attending sn ac-

ton at a considerable distance from bis own place

of sbode, contrary to the wise indulgence of the
w.

The arrest of one attending as s witness may be g
contempt of the oourt as it mads in the face of the
court, againgt which the court must protect. Vio-
ocent v, Watson, 1 Rich. L. 154,

A person ordering an arrest of a witness 18 pun-
Isbable fur contempt of court for interfering with
its business. Bmith v, Jones, 78 Ma. 133, 49 Am_
Rap, 598,

The same reasons for exempting & nooresidentg
witness from arrest exists in favor of exempting
him from service of a summons in & ¢ivil action.
Bherman v. Gundlach, 37 Minn. 118,

But the reagon does pot wpply to a case in which
the defendant i arrested on & criminal charge,
and taken Into a foreign state to answer such
charge. Bryler v. Jones, 22 Mo. App. 623,

- In Holmes v, Nelson,1 Phila. 217, it was contended
that the defendant, & foreigo corporation, was
Dot entitled to the privilege, but the court held that
the fact that the defenidant was a eitizen of another
state was no ground of the exemption; that such
ocontentjon was prevented by section 2, articies. of”
the Constitution of the United States, declaring
that the citizeos of each state ehall be entitled to-
all the privileges and immunities of citizens of the
geveral etates, the court etating that such articie
waa a special application of the grand Churistian.
rule of intercourse, ~ Whatever ye would that men-
should do to you, do ye even so to them.”

In Day v. Harris, 3TN, ¥. 8. R. 32, 59 Hun, &8,
the court approved the principles established by
Matthews v. Tufts, 87 N. Y. 568, Theessential con-
dition of the rule and ground of the ¢xemptionia,_
that the persoa claiming it fhall come within the-
Jurisdiction of the court fsuing the process as such.
party or witpess,

The reason for the distinction is, that in the case-
of & resident he could be immediately prosecuted,
and if the right to do so did not exist, could be ar-
rested agaip, and therefore it was not to his prej-
udice but rather to his beaefit to require him to-
endorse hLis appearance as npon & nou-hailable
process, while in the case of a nontresident the-
court refused to acquire jurisdiction of his person
by s legal arresr, the efect of such & diteharge-
being pecessarily to dismiss the action, Merrill v..
George, 233 How. Pr. 3L

0. Nature of ths privilege.

The nature aud extent of the privilege which.
the law ;accords to witnesses i3 nof{ a natoral
right, it {8 contrary to common Tight: i1t 6 Dot
an absolute right sucb ms belongs to members.
of thelroynl family in Eogland, or to embassadors
orsome others, nor the case of total exemption
from srrest such as the law extends to persone dis-
charged from arrest by benkruptcy or insoivency
proceedings, or where the law forbids arrest for the-
collecticn of'demands. Smith v, Jooes, 78 Me. 138,
49 Am, Bep. 584,

Yet the privilege to parties to judicial procesd-
ings, as well as others required to attend upon.
them, of going to the place where they are beid,
and remaining 8o long a3 i Becessary, aud relurn-
ing whollyjfree from the restraint of proces i
other ¢ivil proceedings, bas always been well set—
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turn bome the same day,
venient train, ia privileged
ke leaves the court.
Bolgiane v. Gilbert Lock,Co. T3 Md. 132,
Sanborn was both a suitor and a peceasary
witness, and privileged in both capacities. He

by the first con-
fro

m suminons as

MULLEN v, BANBORSN, .

(pd

was obliged to be here to testify, as he could
not testify on commission and waa so advised
by counsel.

Goodman v. Wineland, 61 4. 435,

If there i3 room to contend that the Bolgiano
Case does not go so far as the present case, seo

tled and favorably enforced. Bridges v, Sheldon,
18 Biatchf. 507.

‘The proceedings, however, must be in court,
Perker v. Manco, 61 Hun, 519,

The exemption rule is not by force of any statute.
Damkin v. Starkey,7 Hun, /% EBbeehan v.Brad.
ford, B, & E. R. Co.8 N, ¥. Supp. 7.

The privilege arises out of the authority’and;dig-
nity of the ¢court where the canse s pending, and
protection against the violation of the privilegeis
t0 be enforced by that court and will be respected
by others. Re Healey, 53 Vi 64, 38 Am. Rep, 715,

It 13 one of the necessities of the administration
of Justice, and courts would ¢ften be embarrassed
if suitors or witnessesshould be molested with pro-
cew while attending court. Person v. Grier, 68 N.
Y. 124, 73 Am. Rep. 35 Parker v. Manco, supvra; Par-
ker v. Hotchkiss, 1 Wall. Jr. 26%; Sheehan ¥. Brad-
ford, supra; Moletor v, Binoen, 7L. R. A, 817,78
Wis. 208,

The privilege exista to subserve public interest,
Moletor v.Sinnen, supra.

It is founded opon valid considerations of pub-

. lic policy. Sherman v. Gundiack, 37 Mion. 118,

And is for the benefit of parties, erabliog them to
obtain the testimony of witnesses who might oth-
erwise be reluctant to attend the court, Mayv,
Sbumway, 18 Gray, 88, T7 Am. Dec. 401

It is a policy of the law establisbed for the facili-
tation ©f tho public buriness. Smith v. Jones, 76
Me. 138, 49 Am. Rep. 558,

As such it has received ulmost nniversal recogni-
tion wherever the common Jaw 15 known and ad-
ministered. Andrews v. Lembeck, 48 Ohio St. 38,

Rendering the privilege of Justice free und uop-
trammeled, sud protecting from lmproper ioter-
ference ali who are concerned in it Huddeson
v. Prizer, ¢ Phila, 65

The claim of privilege must, however, in general
be taken strictly. Chbaffee v. Jones, 19 Pick, 261,

1t does pot depend upon the writ of subpena or
of protection, but grows out of the privilege eca-
tablished by the law and constitutes a continuing
order. Re Healey, 53 Vi 634, 33 Am. Rep, 713;
Breit v. Brown, 13 Abb, Pr. N. 8. 295: Palmer v,

* Rowan. 21 Neb. 452, 50 Am. Rep. 8i4; Sherman v,
Gundlach, supra.

There ia no diference as regards this privitege
between writs of summons 20d writa of capias,
the exemption tending to both alike and i3 well

kins v. Coburn, 1 Wend. 292; Frisble v. Young, 11
Hun, 474,

The privilege of parties and witnerses fsalixe the
privilege of the court and the citizen: it protects
the court from interruption and delay, takeq away
the foducemest to disobey the process and enables
the citizen to prosecute his rights without moles.
tation, and procures the sattendence of allwho are
necessary for bis defence or support. Halsey v.
Btewart, ¢ N. J. L. 368, :

Itisthe privilege of the court, yet it 1a the pro-
tection of the suitor or witness to whom the com-
monlaw gives a right of privilege, in that case, i
Iteu of which summary relief on motion is now
substituted and this canoot be denled on proper
grouods shown, for thereis no such thing in the
law ns writs 0f grace and favor suing from the
Judges, they are all writs of right and not of
courts. United Statea v, Edme, 9 Serg. & R. 147.

The privilege,howerer,has been held to be not that
of the person atténding. but ot the court which he
attends. Re Healey, 63 Vi. 604, 38 Am, Rep. 713;
Smith v. Joues, 78 Me. 135, 49 Am. Rep, 55; Parker
v. Hotchkiss, 1 Wall. Jr. 26%; Hunter v. Cleveland
iOhio) 1 Brev. 187: Huyea v. Ebields, £ Yeates, 22%;
Erx parte Everta, £ Disney iOhio) 33,

Avd as puch has to be vindicated by & discharge
whenan arvest has taken place in violation of their
privilege. Com. v. Daniel, 4 Clark (Pa.) 49,

The rivhtis afforded, not so much for the wit.
nesd as for the party, Smith v, Jones, supra,

Yet it has been held that the privilege does not
concern the dignity of the court merely, but is
Pprimarily, and above all conferred for the juat pro-
tection of the party himself, in order that the per-
formance of & duty, or the submission to procees
which the party cannot resist, shall not be made
use of to his fojury or oppression. People v. De-
trnit Saper. Ct. Judge, £0 Mich. 729,

It is the privilege of & party to an action or suit
t0 attend the eonrt and be examined as s witness
or not, as be may be advised, without being sub-
jected to ¢ivil prosecution while so remaining or
being examined. First Nat. Bank of 5t Paul v,
Ames, 30 Minn, 179,

The privilege ls personal, part of the man’s Indi-
vidual freedom, essential to the defense of histegal
righta, and designed to protect the feeble and the
poor from opprexion. Eey v. Jetto, 1 Pittsb. 117
Bmith v, Jones, supra; Huddeson v. Prizer, 9 Phila,

settled. Huddeson v. Prizer, supra; Richards v, {65

Goodson, £ Va. Cas, 3L

The service of & subpeena makes no difference,
and would be an tdle ceremony. Sherman v. Guod.
lach, supra. .

A witness from a foreign jurisdiction being uon-
der the protection of the law. Wilson v. Dopald-
son, 3 L. B A, 266, 117 Ind. 356,

In the case of a nooresidect suitor or witness,
the weight of avibority is t0 the effect that the
immunity is abeolute from the service of any pro-
cess, unless the ¢ase 8 exceptionsl. Re Healey,
63 Ve, 654,38 Am. Bep. T13.

Thetr fmmunity from the service of process for
the commencement of civil actions against them ia
absolute eundo, morando ¢ redeundo, both upon
principle and aunthority. Person v.Grier. 88 N. ¥,
124,23 Am. Bep.35: Richarda v, Goodson. 2 Va, Cas,
351; Seaver v. Robioson, 3 Duer, €2 Sanford v,
Chase, 3 Cow. 381

And the party if arrested will be digcharged ab-
sointely. Merrill v. George, 23 How, Pr. 33); Hop-
S L RA

The protection afforded by the Inwis a personal
privilege of which the party entitled to rely apon
it, mayavsail bimselt to preveot or defeatanar-
rest. Brown v. Getchell, 11 Mass, 1L

It bas been eonsidered not only the privilege of
the party but of the people, Anderson v, Roun.
tree, I Pinney, 118

Aa the privilege of a court the incidental im-
munity to the party s scareely the subject of
abuse, heing exercisable, or not, n ench particu-
lar case, a3 the process of gubstantial justice may
seem to require. Parker v. Hotchkiss, 1 Wall. Je.
259, .

The law does not declare thata witness shall not
be arrested, but gives him thke right to free him.
self from arrest if he desires to, - Bmith v, Jones,
supra. -

Protection to a witness oughtto be at least as ex-
tensive as to & party. United Srates v, Fdme, §
Berg. & R. 147.

The fact thet he was not summoned and ob-
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the following eases, cited with approval by
this court, which are exactly on ‘‘all fours”
with the present case.

Mitchell v. Huron Cireuit Judge, 53 Mich. 5414
First Nat. Bank of 82, Paul v. Ames, 39 Minn,
179; Matthewa v. Tufts, 87 N, Y. 508; FPersonv.

. MauyLAND COURT OF APPEALS.

JUAR,

- 35; Wilsen v,
nd. 356; Small

Grier, 66 X, Y. 124,23 Am, Re
Donr:ldson, 3 L. R A.266, 117

v. Montgomery,”23 Fed. Re "D’?. See also
Dungan v, Miller, 37 N. J. L. 182; Kauffman
v. Kennedy, 25 Fed, Rep. 783; nv.
Gundlack, 37 Minn. 118; Palmer'v. Boran, 21

tained no writ of protection, does pot alter the
case, May v. Sbhumway, 16 Gray. 88, 77 Am. Dec.
401,

The right Is not so much toavold the arrest, but
to terminate it. Smith v, Jones, supra.

It is a couditional or contiogent right of the
witness which may be taken advaotage of by him
or oot 28 he pleases. Ibid.

Therefore judges are not bound judiclally to
notice a right of privilege, nor to grant it without
elaim. Gyerv.Irwin, 4 U, 8. 4 Dall. 187, 1 L ed. 762,

1t is to some extent a discretionary matter with
a court or judge, whether a witoess shall be dis-
charged upon arrest.  Smith v. Jones, supra.

‘When it isnot & mere cover to askulking Jdebtor,
ftought to be conaldered liberally. United States
¥. Edme, supra.

Yet it i3 pot an actusl right, Smith v. Jones,
supra.

The arrest of a person who has s special privilege
orexemption ig in no case vold but voldable,merely,
and an action of false imprisonment will not lie
against the officer or party issuing out the process.

- Fletcher v. Baxter, £ Aik. 224; Smith v, Jooes,
supra: People v. Detroit Super. Ct, Judges, 40
Mich, 779,

It remains velid until avoided. Emith w. Jones,
upre.

A petson ordermz An arrest may be punished for
eontempt of court for interference with its bosi-
nesa,  Ihid.

An arrest i3 ceremonious with actual detention of

the person of the party arrested, and does not
mean merely a8 summons or citatlon Hunﬂnmon
. Shultz, Harp, L. 2, 18 Am. Dee, 850,
_ An arrest should not be valid, evea for the pur-
pose of giving Jurisdiction to theé court out of
which the process issues, more especially where the
witnes; is attending from A foreign state. EBeaver
v. Robinson, 8 Duer, 822 Santord v, Chase, 8 Cow.
BBl

IIL The extent and imil of the privilege.

Generally. at common law, partiea and witnesses
are lable to be aued though thelr bodies cannot be
detached or detained, and hence it i stated that
they are entitled to therr liberty, but the privilege
extends no further, the suit not abeting for any
such cause, Dishop v. Vose, 7 Coon. L

From the first it has teen the law, both common
and statute, that a foreige citizen if found in the
&tate, whether there on business or pleasure, or
hasteniang through the state with railroad speed, 18
Liabie to be rued like any otber persoa and is oot
entitled 1o apy personal or peculiar immunity,
Ioid,

But a defendant is not amerable to process un-
less he s tn, or comes voluntarily within the terri-
eorial jurisdiction of the court. Wanzer v, Bright,
52 1L £2; Williams v. Bacon, 10 Wend, 63%; Carpen.
ter ¥, Spaoner, 2 Sandf. 717; Seaver v. Robinson. 3
Duer, 22,

It is u geueral principle, however, that parties
and witnesses, and all who have any relation to a
cause which calls for their attendance in cotirt as
bail, are priﬂleged during their artendance upon
court, aud in guing to and returping from it,
whetber they are compelled to atbend or not,
Fletcher v. Baxter, 2 Aik. 224,

Parties sod witnesser attending in good taith any
Jegal tribunat, whether & court of record or nof,
heving power to pass upon the rights of the per-
25 LR A,

son attending, are privileged from arrest on <¢ivil
process during their attendance, and for a reasone
able time in going and returaing, whether they are
residents of the state or come from abroad; whether
they attend on summons cor voluntarily; and
whether they have or bave nmot obtained a writ of
protection. ‘Thompsoo's Case, 122 Magse 498, Z3
Am. Rep, Tk

In poiat of time, the privilege exists during the
time fairly occupied in going to and returpiog
from the place of trial or hearing, as well a3 during
the time when the party is in actual sttendance at
the place of trial. Nichols v, Horton, 4 McCrary,
567, 14 Fed. Rep. 37: Brooks v. Farwell, 2 McCrary,
220; Juveau Bank v, McSpedan, § Biss. 64; Bridgea
¥. Sheldon, T Fed. Rep, 17; Plimpton v, Winsiow, $
Fed. Rep. 365; Lyell v. Goodwin, ¢ McLean, 25 Per-
son v. Gricr, 86 N. Y, 174, 23 Am. Rep. &5: Holmea v,
Nelson, 1 Phila, 217: Smythe v, Banks, 4 U. 8. 4 Dall.
22, 1 L. od. 854; Moletor v, Sionern, TL, R A 8I7. 7T
Wis. 505; Wilbur v, Boger, 1 W. N. C. 1i; Gregz v.
Sumner. #1 111. App. 110; Reé Dickenson, 38 Harr.
(Del} 51T; Henegar v. Bpangler, 28 Ga, 217,

With & reasonable tima for the witbess to return,
home after the rising of the court. Er parte Hall,
1 Tyler (VL) 204; Schleginger v, Foxwell, 1 N, Y.
City Ct, Lep. 461; Brett v. Brown, 13 Abb. Pr. N, 8.
5.

Tt is mot sufficient, however, that he is a nonresi-
dent of the jurizdiction; it wmust appear that ke
came from withoue the jurisdiction upon the ocea-
eion of the Judicial proceediog which he wns at-
tending and for the purpose of attending it. Day
v. Harris, 5¢ Hun, 628,37 N. Y. 3. B, 222, 4 N. X,
Supp. &

The jmmunity does not extead merely to partic.
ular individuals, but to all persons under certain
cireumstances, on the priociple that where the law
requires any duty of the citizen, it will protect bim
i the discharge of that duty, and that individusls
eannot demand the use of public civil process, so
as to arrest or interfere with othersin the perforin-
aoce of public duties, or of duties required by pub-~
lic process. Holmes v. Nelson, supra.

The rule has been thus expressed: “ All parties
to a suit, and their witnesses, are, for the sake of»
public justice, protected from arrest in coming to,
attending upon, and returniog from the court, or
88 it is uwsually termed eundo, morando el re-
deundo.” Greer v. Young, 120 Il 132, reversing
Greer v. Youngs, I7 IIL App. 106, To the same
effect, Palmer v. Bowan, Z1 Neb. 452, 39 Am, Bep.
&it

The tmuanfty t8 secured to all Jurors, parties,
witneszes, law agents, and even common agents of
the parties. Holmes v. Neison,] Phila. 217; Hudde-
Eon v, Prizer, 9 Phila, &5

To &l who bave any relation to & cause as par-
ties, attorneys, bail, etc. Christian vy, Willinms,
111 Mo, £22.

Andto a nonresident officer of a foreign corpo-
ration attending fur the purpose of giving evi-
depce. Mulhearn v. Press Pub. Co. 11 Lo B AL 100,
53 N, J. L 163, .

It the cause calls for their attendance in court.
Baldwin v. Emerson. 16 B. I. 304; First Nat Baok of
St. Paul v. Ames, 39 Mian. 170,

The doctrine of exemption was upbeld in Norris
v. Haseler, 23 Fed. Rep. 58L.

Even though attending voluntarily. Ballinger
v. Elliott. T2.N. C. %%; Bolgiano v, Gilbert Lock Co.
3 Md.13%,
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Neb. 432, 53 Am. Rep. 844; Miler v, MeCul.
lough, 1 Binn, 77; Atchison v, Morris, 11 Ted,
Rep. 592; Massey v. Colviile, 43 N. J. L. 119,
46 Am. Rep, 754; Huddeson v, Prizer, 9 Phila.
65; 1 Whart. Ev. § 349; Freeman’s nole, 77
Am. Dec. 401: Rorer, Interstate Law, 2d ed,

MUuLLEN v. SaxBORN.

25

. 82; Comyn's Dig, title Pririlege; 1 Greenl,
v. €% 316,-318; Taylor, Ev. § 1330 p.
1126; 22 Am. & Enz. Epcyclop. Law, p, -~
183, title, Serrice of Process, 8, 3; 3 BL
Com. 289; Cole v, Hawkins, 2 Strange, 1004,
May v, Shumway, 16 Gray, 86, 77 Am.

The court teing hound to protect them. Norris
v. Beach. 2 Johna 2. To the same effect. Petson
¥. Grier. €8 N. Y. 124 23 Am. Hep. §5; Palmer v.

. Bowan, 1 Neb. 452, 53 Am. Rep. 844.

Even if summoned. Palmer v. Rowan, supra;
ESherman v. Gunedlach, 37 Mino, 118; Brett v. Brown,
13 Abb. Pr. N. 8. 295,

Whether attending with or without a subpaena,
Pollard v. Tnion Pre. R. Co. T Abb, Pr. N. 8. 0
‘Walpole v. Alexander, 3 Dougl. 45; Rogers v. Bul-
lock, 3 N. J. L. 108%; Dixon v, Ely. ¢ Edw. Ch. 557, 8
L. ed. 973; Dungan v. Miller, 37 N. J. I. 182 Re
Healey. 53 V. 604, 38 Am, Rep. 713; Brett v. Brown,
13 Abb, Pr. X, &, 205: May v, Sbumway, I6 Gray, 68,
77 Am. Dec. 401.

The principles of exemption rest and apply as
well to parties as to witoegses, First Nat. Bank of
Bt, Pawl v. Ames, 3% Minn, 17 Mitchell v. Huron
Circuft Judge. 53 Mich. 642; Pollard v. Tnion Pac,
R Co. and Dungan v. Miller, supra; Merrill v.
George. 23 How. Pr.331; Mackay v. Lewis, T Hun. 8%

And to strangers a3 to citizens., Holmes v. Nel-
son. 1 Phila, 217,

‘Where they are necessarily attending any court.
PFirst Nat. Bunk of St. Paul v. Ames, supra.

Having been brought into such foreign state by
process of Jaw, they caonot, while there, be calied
to answer in another action. Brooks v, Farwell, 2
McCrary. 220.

This 18 80 whether the privileze be regarded a3 a
personal one to the witness or a privilege of the

.eourt. Bolgiano v. Gilbert Lock Co. 73 Md. 132,

The exemption from arrest {a reterning home {9
never allowed but for the sake of enabling the
party to go and stay freely without any apprebea.
sion, even in regard to his return kome, Scott v,
Curtis, 27 Vi 762 .

The courtas will not take jurisdiction of a party
thus attending in good faith as & witness during
the continnance of his treedom from arrest. Per.
son v, Grier, 68 X, Y. 124, 23 Am. Rep. 35,

The point bas pever been doubted. Beaver v.
Bobinson, 3 Duer, 622,

It is bad faith to commence # civil getion and at-
tempt to kerve a stmmons and an order of arrest
therein, before ¢onviction ou & criminal charge,
and before the defendunt has an opportunity to
return.  (ompton v, Wilder, 40 Ohio 5t. 120

And the tepdency of the courts i to enlarge the
privilege to a1l forms of process of e ¢ivil nature,
Baotgiano v. Gilbert Lock Co. supra.

The protection extends to all jegal tribunels of &
fudicial chacacter. whether etrictly courta of
record Or not, recognized by the taws of the state

‘and baving power t0 pass upon the rights of per-
sons attending them- Wood v. Neale, 5 Gray, 538;
Larped v. GrifEn, 12 Fed. Rep. 530; Bolgiano v. Gil-
bert Lock Co. supra.

The term “coart™ has been thus construed:
“The privilege i@ granted ia all cases where the
attendance of the party or witness is given in any
matter pending defore a lawful tribunal having ju-
rintiction of the cause™ Greer v, Young, 120 1L,
189, reversing Greer ¥. Youngs, 17 LiL App. 106,

In civil suits of the United States courts there fsy
the rame privilege to suitors and witnesses ag the
law gives in actions by one citizen against an.
other. United States v. Fdme, ¥ Berg. & R, 147
Holmes v. Neilson, 1 Phila. 217.

Fuch & witness in the cireuit coart i@ privileged
from service of summops in an action in s state
court, Atchimou v. Morria, 11 Fed. Bep, 82
25 LR AL

It extends to aoy tribunat sitting in tbe nature
of a court in the admimstration of justice,
Fletcher v, Baxter, 2 Alk. 224

Not only to persong who are fn the immediate
presence of the Judre of the courts of record. but
to those also who are io attendarce upon the sub-
ordinate tribunajs and officers appointed by those
courts, to assist them in the discharge of thele
duties to witnesses subpoenaed by commissioners,
Ruddeson v, Prizer, 9 Pblla, 85.

Wherever attendance is a duty in cooducting
any proceedings of a Judiclat nature, a3 commis-
gions of bankrupt, a Judue at his chambers, and &
wittiess attending an arbitration under a rule of
court, & witnesa before a master in chancery, to
moke an affidavit, Upited Ftates v. Edme, supra;
Bridges v. Sheidon, 15 Blatchr, 507,

To proceediugs before any person subatituted
pro hae vice in the place of the court. Holmes v,
Nelson, 1 Phila, 217,

Whether taking place in court of not. People v,
Detroit Buper. Ct. Judge, 40 Mich, 723,

The place of attervlance i Immaterial, Dungan
v. Miller, ST N. J. L. 132,

But the extensinn doe2 pot protect a witness or
suitor of a tribunalunknown to our laws. [{olmes
v. Nelsoa, supra.

Nor whbere the evidence is taken out of court.
Parker v. Manco, 61 Huun, 519,

It is vot limlted to mere exemption from arrest.
Martin v. Ramsey,7 Humph, 26,

Witpnesses should be protected againgt molesta.
tion by means of the brocess of the court io any
form; the practice of extending such protection
must be upheld. LamXkin v. Starkey, 7 Hun, 479,

There must be an opportunity o retury, Lomp-
ton v, Wilder. 40 Ohio Bt. 130,

A reasopable time must elapse after the dis-
charge for this purpose before service can be
made, Palmer v, Rowan, 21 Neb. £4, 58 Am. Rep,
Bi4: Schiesinger v. Foxwell, 1 N, Y. ity Ct. Bep.
481; Ex parts Hall, 1 Tyler{¥t.}2;; Brett v, Browa,
13 Abb. Pr. K. B. 265,

Itextends to & witness preparing for home served
with summons the moroiog arter the trial. ‘Wil-
bur v. Boyer, 1 W, N. C. 154, where the witness had
remained till after verdict,

Hia acta must be bona fide, and without unrea-
sonable delay, Sherman v. Gundlach, 37 Mins. 118;
Bolgiano v. Gilbert Lock Co, 73 Md. 132,

It extends for ¢o long & time aa in falrly required
in going and returning. Gregg v.Sumnper, Z1 IL
App. 1%

Rach time fs measured according to the circum-
stances. Wilbur v. Boyer, supra.

Liberality is exercised fo regard to the reason-
ahbleness of the time. Salhinger v. Adler, 2 Hobt,
i 3

The courts will not nicely scan the time of the
return of partiea, witnesees, etc. Hayea v, Shields,
2 Yeates. 222 *

Ft woald be too severe a rule to say that a wit-
ness must take the first train after leaving court.
Wilbur v. Borer, yupra.

The privilege extends to the protection of the
party at his lodgings. Ez parte Hurst, 1 Wash. G
C. 156, .

But if he stays for purposes Of busipess or
pleasure be is not protected. Rex v. Piatt,3 W. N,
C. 187: Emythe v. Banks, 4 U.8. 4 Dall. 329, 1 L. ed.
834: Fioch v. Galligher, 12 N. Y, Bupp. 47, 25 Abb

N. C, 404,
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Dec. 401, note; Hoyer v, Shiclds, 2 Yeates,

222; Searer v. Rolinson, 3 Duer, 823 Re

Healry, 53 Vt. 604, 33 Am, Rep. 717, note,
3r. Bernard Carter also for appellees.

Fowler, J., delivered the opinion of the
court :
Edwgerd F. Sanborn and Arthur C. Mann,

MarvLAND CoUvrT or APPEALS.

JUXE,

trading as Sanborn & Marn, res!ding and do-
ing business in Massachusetts, issued out of
the Baltimore City Court an attachment on
original process against Joseph Mullen, a
citizen of this state and a resident of Balti-
more City. This attachment was subse-
quently e(éua.shed, and the short note case was
prosecuted, but without success. Sznborn,

It extends to exemption from suits or other civil
procesg ad not only the privilege of the party but of
the peuple.  Anderson v. Roundtree, 1 Pioney, 1135

Not ooly to arrest, but also freedom from action,
Merrill v, George, 23 How. Pr. 391

It extends to an attachment for nonpayment of
costs only. Snelling v. Watrous, 3 Paige, 814, 2 L.
od_ g,

And to the taking upon & writ of neezeat. Dlxon
v. Ely, 4 Edw. Ch. 557, 8 L. ed. 973,

To arrest under bail process.  Vincent v. Watson,
1 Rich. L. 13

His privilege protects him. Jeokins v, S8mith, 57
How. Pr. 171,

To an action against him personally, or in a ida-
clary capacity. Grufton v, Weeks, 7 Daly, b2

It is enforced to protect not only the body of the
suitor from arrest, but bis horse and other things
necessary for his journey whichk would otherwise
be attachable by the custom of London from seiz-
are for debt. Bridges v. Shelden, 18 Blatch!, 57;
Year Book, 20 Hen. VL 10

In all cases coming within it8 reason and true
purpose. the court will not hesitate to enforce it,
Nichols v. Horton, 4 McCrary, 560; Pollard v. Union
Pac. R, €0. 7 Abb, Pr. N, 8. 70.

And without a writ of protection. Larned v.
Griffip, 12 Fed. Rep. 50; Palmer v. Rowan. 21 Neb,
432, 59 Aro. Rep. 8tk Behleginger v, Foxwel L1 N. Y.
City Ct. tep. 44l

The claim of protection oot being affected by
reason of the service of 2 summonsto attend. At-
chison v. Morris, 11 Bise. 271,

Upen principle as well as upon anthority, the
tmmunity from the service of process for the com-
mencement of ¢ivil actiona against them, j9 abeo-
lute eundn, morando et redeundo. Person v. (irfer,
68 N, Y. 124,23 Am. Rep. 85 Schlesinger v. Foxwell,
and Larned v. Griffin, sipra.

The court will not sanction the service of a sum-
mons Or WESDO Process upon a nonresident, coming
into the state for the purpose 0f prosecating or de-
fending a cause of his owo. Junean Bank v. Mo
Bpedan. 5 Bisa, 64

It does pot extend to the taking of depositions
before a notary who performs purely ministerial
functions, and cannot decide questions or deter-
miceany matter affecting the rights of the parties,
not having Jurlsdiction of the cause. Greer v.
Youung, 120 I1L 189, reversing Greer v, Youngs, 17
T App. 106 Parker v, Manco, 81 Hun, 519,

Yet it has been beld to be po objection to the
doctrineg where the parties ¢onsent to the testi-
mony being taken before a notary, instead of bhe-
fore an officer of the court, appointed for the pur-
poee, the testimony given being a8 much in the
actiop 83 if it bad been given in court. Hollender
v, Hall, 13 X. Y, fapy. 759, affirmed, 53 Huxn, 604, 33
K. Y. 8 R. 85; Larved v. Griffin, supra.

Nor whers the testimony s taken de bene esme be-
fore a referee or notary. Marks v. La Socists
Anouyme de L' Toion des Papeterics, 19 N, Y.
Bupp, 470, 46 N, Y. 8. K. 86%; Hollender v, Hall, I3 N,
Bupp. 758, 32 W, Y. 8. R. 848,

In Andrews v. Lembeck, 48 Ohly St 59, thepriv-
flege waa extended to m party attending court
upon the bearing of an lnjunction.

To the case of a party t0 a suit in equity attend-
Ing before s master or an examiner, the party hav-
ing been served with summons. Huddeson v,

2L R AL

Prizer, 9 Phils. 65;'Larned v. Griffin, 12 Fed. Rep.
850; Dungan v. Miler, 37T N. J. L. 182% Scott v. Car-
tls, 27 V't, 762 First Nat. Bank of 5t Paul v. Ames,
39 Mipn. 179, .

Even though veluntary. Dungsn v." Miller,
[

; “A-lndin vacadon. Vioceot v, Wataon, 1 Rich. 1.

Al80 to one of several defendants so attending,
Dungan v. Miller, supra.

And tosuch attendance fo a guit fop the infringe-
ment of letters pateni. FPlimpton v, Winslow, ¢
Fed. Rep. 365,

Angd to the takiog of testimony before s masteror
commissioner, preparatory to the final submission
of the cause to a court. Nichola v. Horton, 4 Mc-
Crary, 567, 14 Fed. Rep. 377,

Also to the taking of tertimony upon mntion be-
fore a suprems court commissioner. Mulhearnv.
Press Pub. Co. 11 L. R. A. 10L, 53 N. J, L. i3,

To the taking of depoeiticns upon commission as
a contempt of court under section 713, Rev, Stat,
of the Trited States. Bridges . Sheldoum, 1%
Blatcht., 507, where a defendant so attending was
merved with summons.

To a witoess returning bome from atteading be-
fore a magistrate ynder a yule of court. Tnited
Btates v. Edme, 9 Rery. & B, 147,

And to the attendance before arbitrators, com-
missloners. Larued v. Griffin, 12 Fed. Rep, 590; .
Farmer v. Robbina. 47 How. Pr. 415 Shechan v,
Bradford, B. & K. R. Co.3 N. Y. Supp. 790.”

Whether appointed by rule of court and mastey
in chancery, or on the execution of a writ of in-
quiry. Duogan ¥. Miller, 37 N, J. L. 15

There is no difference in principle or practice,
whether the parties are necessarily and jn good
faith atteuding the trial of an action in court, cr
an examination before a referee Or a master {n
chaocery, First Nat, Bank of €t, Paul v. Ames,
39 Minn. 170

The privilege extends to freedom from arrest in
attending npon an action referred for the court's
decizion npon 8 case stated. Er parts McXeil, 8
Mass. 245,

To the service of a summors upcn a party while
attending an appeal of his case frow the court be-
low. Miltes v. McCullough, 1 Bino. 77,

It extends to attendance upon the court in the
cace of a suit adjourned from day to day owing to
the illneea of the other party. Ellis v. De Garmo,
13 L K A 50 17T B. L. TIa

1f a defendant s really in the state to protect
bis own interest in the taking of testimopy to be
used against him in another state, the principles
enunciated in the XNew York cases are looked
upon as broad enough to protect him eundo, mor-
ando et redevndo. Greer v, Young. 150 1l 154

The mere service of the SUILmMONS upen & DoN-
resident, when in anotber state, for the purpose
of taking depositions to be used in an action to -
which he is a party in his own state, imposes no
greater hardship upon him than to be served with
process out:of his own state when attending to
any other kiod of business. (Greer v, Young. 120
TIL. 180, reversing Greer v. Youngs, 1710l App.
108, .
Yet the privilege has beet held to extend to the
taking of depositivns upon commission. Bridges
¥. Eheldon, 18 Blatchf, X, under rale of ecurt.
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Taintiffa in the attachment suit,
was advised by his counsel here that it would
be necessary If)r him to testify as a witness
-at the trial of the short note case, and it is
admitted he came here for that purpose.
The case, however, was continued and San.
born having left the court.room in Baltimore
was about to depart from this state for his

-one of the

MuULLEN v. Banponn.

2

bome in Massachusetts, when he was sum-
moned as a defendant in the eause brought by
the appellant, Mullen, to recover damages for
wrongfully, maliciously, and without appa-
rent cause issuing the attachment above men-
tioned, Banhorn moved to quash the writ of
summons and the return of the sheriff there-
on, on the ground that being a witness from

Kiusman ¥, Reinex, £ Miles (Fa.) 200; Wetberill v.
Beftzinger, 1 Miles (Pa.) 237,

1If a citizen or resident of the state, he Is entitled
to discharge oo etterlng his appearance, and if
from & foreiguo state, abeolutely. Pollara v. Unlon
FPae, R, Co. 7 Abb, Pr. N. 8 70.

‘The privitege of a witness from arrest requires
an sbsolute discherge from arrest, and makes
such arrest a contempt of court gnder £ Rev.
8tat, 402 §5L,  Iid,

The power to discharge sultors and witnesses is
daberent fn every court, but will not be exercised
except under special circomstances. Kinsman v,
Reinex, and Wetherill v, Seitzinger, supra.

It has been held there Is no immunity from the | 257,

service ot process, because the party Is only tem-
porarily within the jurisdiction of the court. Mec-
Intire v. Mclntire, 5 Mackey, 34.

In Bilght v.Fisher,1 Pet. C. C. {1, the privilege
of a suitor ot witness was held to extend only to
Aan exeraption from arrest, and did oot extend to
<remption from the service of & summons, either
Gpon a8 PATtY to A cause or A witnesa,

The exemption has been beld only to apply to
arrest and oot to cover cases of service of process
which Qoes not interfere with or preveot the
partyys attendance upon thae court. Baldwin v,
Emerson, 18 B, L 304 Capwell v. Eipe, 1TR. L 475,

A suitor may be privileged from arreat on ¢ivil
process, but 13 pot privileged from service of non-
baflable process Hunoter v. Clevelrnd, 1 Brev.
167; Hopking v. Coburn, 1 Wend. 202 Eadier v,
Ray, 5 Rich, 1. 533 Legrand v. Bedipger, 4 T. B
Moo, 530, .

The privilege only extends to the exemption of
this person from arrest. £adler v. Hay, supra.

It does not apply to & prisoner discharged from
~duress or Imprisonment. Lynck's Case, 1 City
Hali Bec. 138; Ehotwell's Case, 4 City Hall Rec. T4

And doed not extend throughout the term at
‘which the cause Is arked for trial. Bmythe v,
Banks, 4 U. 5. 4 Dall. 30,1 L. ed. 854

Nor Is it an absolute freedom from arrest, such
as belohgs Lo the members of the royal family of
England, or to amtamadors sud some others.
-Bmith v. Jones, 76 Me, 138, 49 Am. Hep. 598,

It {s not & total exemption from arrcst, such as
48 extended to persons discbarged from arrest tn
tankraptcy or iosolvency proceedings, or where
4he law forbida arrest for the collection of de-
‘mands.  Ibdd

It does Dot apply to & witness taken to a foreigu
«state to answer a crimicel charge, served with a
summoons while there. Scott v. Curtis, 27 Vi 782;
‘Com. v. Dapiel, 4 Clark (Pa.) 1% Key v. Jetto, 1
Pittsb. 1IT: Byler v. Jooes, 22 Mo. App. 623; Moors
¥. Green, 73 N.C. 3% Z1 Am. Rep, €70; Williama v,
Bacon. 10 Wend, 638; Addicks v. Bush, ] Phila. 19,

In Luces v. Albee, 1 Denio, 68, the coart beld the
wrule of privilege did not extend to adefendant. ar.
sested c0 & capias In & civil action for an 0Tense of
which he had just been tried and convicted in the
-pourt of epectal sessions.

It bas beou keld wot to apply to the czse of a
uitor served with A writ of summons while attend.
{ing ccurt, such procesa not joterfering with his at.
tending nor obetructing the due administration of
mﬁm Ellis v.De Garmo, 18 L. B. A, 560, 1TR. I,

Nor to protect a witness from arrest for perjury
LR A : .

committed in the cause wherein he bad given evi-
dence. Eg parte Levl, 28 Fed. Rep. 651,

The privilege extends at common law only so far
a8 to discharge from arrest when arrvested on civil
process, and does not sbate the sult. Christian v,
Willlams, 111 Mo. 479,

The privilege from arrewt of parties and witnesses
attending before the scnase or house of represen-
tatived, or their committee, 13 the same as of those
attendiog any strictiy judicial tribusal. Thomp-
son's Cuse, 122 Mawm. 478, 23 Am. Rep. 370,

The fact that & party is engazed in preparing to
set aside 4 referee’s report gives bim no claim to
exemption from arrest. Clark v. Grant, 2 Wend,

Euch act only grants immunity from srrest when
the party 18 in attendance uoder due service of a
subpena. Massey v, Colville, 48 N. J. L, 119, 8
Am, Rep, i34,

The law permits civil suits to be commenced and
prosecuted against persons who may be brought
unwillingly into the atate, where the creditor has
nothiog to do directly or indirectly with bringing
#uch debtor withion the Jurisdiction of the court.
Nichols v. Goodheart, 8 IIL App. §ii: Willlams v,
Bacon, 10 Wend., 524,

1o Nichols v, Goodheart, supra, tbe defendant,
brought within the state ona eriminal process, was
sued civilly, and it was held the evidence not show-
ing that the plalatiff bronght him within the furis-
diction, either directly or indirectly, that such suit
was maiotainabie.

On every Joiot and several bond, whers the ace
tions are supported against two or more defend-
ants, every lodividuai 19 Itable in bis sepatats and
distinct capacity, and the privilege or exemption
from arrest which the law allows to one defendant
will not prevent the ordinary course of justice
aguinst any of the other obligoms, the privilege oot
being extended by tmplication, because a fellow
debtor Is entitled 1o legisiative exemption from
arrest. Glbbes v, Mitchell, 2 Bay 8. C.) 406

In Greer ¥v. Young, 120 Il 19, reversing Greery,
Youngs, 1T 1, App. 108, the court beld the privi-
lege waa not to be extended to & case of service by
merely resding the document,

Sach an action docs Dot coms withio the reesons
of the rule. Greer v. Yoang, supro.

IV, Partices as witnesws,

Nouoresident parties bave been beld entitled to
privilege from service of summona. Wilson Bew.
ing Mach. Co. v. Wiison, 22 Fed. Rep. 80; Brooks
v. Farwell, 4 Fed, Rep. 168; Parker v. Hotchkiss, 1
‘Wall. Jr. 200: Juneau Bank v, McSpedan, 5 Biss. 64;
Small ¥v. Montgomery. 23 Fod. Rep. T07: Uaited .
Btates v, Bridgman, 9 Biss, 221; First Nat, Bank of
St Paal v, Ames, 39 Minn, IT: Gregg v, Sumuer,
1 1L App. 110; Wilson v, Donaldson, 8 L. B, A. 268,
117 Ind. 356; Greer v. Young, 120 IiL 139, reversing
Greer v. Youogs, 17 TIL App. 108 Jacobson v, Floa~
mer, 76 Mich. 234; Letberby v, Shaver, T3 Mich, 5X;
Mitchell v. Horon Circuit Judge, 53 Mich, 542 Tor-
vy v. Bast, 3 W. N, C. & Moletor v. Binnen, TL. B,
A, E17, 76 Wis. 30%; Addicks v. Bush, 1 Phila, 1%;
Wetherill v. Settzinger, 1 Miles (Pa.) 23I; Water-
man v. Mertitt,7 B. I, 345 Palmerv. Rown, 2] Neb,
452, 59 Am. Rep. 8id; Fiakey v, Stewart, § N. J. L.
39%;: Tribune Aaso, v. Bleeman, 12 N. Y. Civ, Proc.
Rep. 21; Matthews v, Yults, 87 N, Y. 568; Murphyy v.
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another gtate e was exempt from civil pro-
cess while attending 88 8 witness in the short
note case, and for a reasonable time there-
after. This motion wasanswered by Mullen,
who nsisted that it should be dismissed but
the court below being of opinion that it was

MARYLARD COURT OF APreaLs

JUKE,

bound by the decision of this conrt in Bal-
giano's Case, 73 Md. 132, passed an order
quashing the writ of summons as prayed by
Sanborn, From this order Mullea has ap-
pealed.

The only question, therefore, presected

Bweezy, 2 N. Y. Supp. 2i1; Person v. Grier, 66 N. Y.
124, 23 Am. Rep. 35 Duogen v. Miller, 3T N. J. L.
18% Holmes v. Welson, 1 Phila, 217; Hayes v. Shields.
2 Yeates, 222 Kauffman v. KEennedy, 25 Fed, Rep.
%85 Miles v. McCullough, 1 Rinn, 77; Bridges v.
Bheldoun, 18 Blatcht, 507,

They bave also been held exempt from arrest In
eiril actions. Compton v. Wilder, 43 Ohio 8t. 130
Page v. Randall, 8 Cal 3% Thompson's Case, 12
Mase. 428, 23 Am. Rep. 570 Com. v, Huggeford, 8
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bacher, 13 Mich, 537; Torry v, Bust, 8 W. N. C. &%
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Va. Cas. Z81; Taft v. Hoppin, Anthon, Nisf Prius
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But some ¢ourts have held that & nopresident
plaiotif is not exempt from obering any ordinary
process of the court.,  Page v, Randall, supra; Bish.
op v. Yose, ¥ Conn, 1.

A nonresident plaintiff s not exempt from gerv-
foe of & summons in another suit. Baldwin v. Em-
erzon, 16 R. 1. 504,

The veason heing that such gervice amounts sim-
ply to a notice and does not obstruct the adminis-
traticn of justice, nor interfere with the attend-
ance or attention of a party to the suit then on
trial, Ellis ¥v. De Garmo, 19 .. R, A, 560, 17 R L
115,

Where the platntiff alleged thet he was not a resi-
dent of Sen Francisco, in attendance #s a soitor
wupon the board of the United States land commis-
sioper, but 4id not allege that at the precise time
of the summons he was in attendavce vpon any
court as a witnesa, juror, or party, the court beid
that even if this bad been so he would only have
been exempted from arrest in a civil action, and
not from obeying any ordinary process of the
ecourt. Page v. Randall, § Cal. 32

Yet where a nonresident party plaintiff in a suit
Pprocured a writ of protection and atiending under
#t on the trial. and until the case was commiited to
the jury, and when oo his way home was served

“with a writ of summons, the actioc waa dismissed
for want of legal service. Waterman v. Merritt,
TR, L3465,

Wkere the defendant pleaded in abatement that
he wag privileged while attendiog court as a party
defendant to another st from service of a civil
process, the court held that in general. exemption
from service of process without arrest, merely be-

€ause a party wos atteodiog court awaiting trial, | 409,

was upauthorized by any settled rule of law and
‘was not required by publie policy. Cuse v. Rora-
bacher, 15 Mich. 537. Y ’

A mere pominal plalotiff without personial inter-
eat in the suit in attendance aa such, i3 entitled to
exemption from service of summons. Capwell v.
Bipe, ITR. L 475,

In Moletor v, Binnen, T L. B. A. 817, T8 Win, 308,
25 L. R A,

however, it was held that the weight of judictal
opinlon wua in favor of the proposition that where
a party in good faith i3 brought within the juris-
diction of a state, or detained therein, being a pon.
resident either as a party to a suit or as a witness
in goother suit, be tn not subject to service.

The authorities hold that privilege from the
servive of summons has existed from time immemo-
rial, and bas been upheld by both the federal and
state courts, and the rule of law announced Ly
them with such unanimity ought not to be consid-
eréd to bave been abrogated by any implication
from the language used in section 5439 of the Ohio
Statute. Andrews v. Lembeck, 48 Ohjo St, 33,

In Addicks v. Bush. 1 Phila. 19, the defendant
was charged with eriming! ¢onspiracy, tried. and
acquitted, and immedistely afterwards served with
writ. The court held there was no distinction
of the privilege between that of arrest, andservice
of civil procesa.

In State v.Stewart, 60 Wie. 587, 50 Am. Rep, 338,
bowever, where the relator was arrested in Todisna
upon & requisition, and after being tried. acquitted,
and discharged, was again arrested before be had
time to return, it was held, there being arrange-
ment between the gtates, that;the second arrest
wod legal.

And in & case where the question waa whether s
person, charged with crime tefore a committing
magistrate to discharge on his recognizance for a
farther hearing, was subject while returning from
the office of the magistrate to arrest on civil pro-
cess for debt, the court held that such a man did
pot come within any of the clasees of persons ex-
empted by law, while going to. attending on, or re—
turning from judicial proceedings in which they
were interested, be belng neither a suitor, witness,
juror, nor oficer of the ¢ourt. Key v. Jetto, L
Pirtsb. 117,

S0 where the defendant, charged with baving ob-
tained goods by fulse pretenses, arrested a3 a fugi-
tive from justice in the state of Massachusetts, by
virtue of & precept by the governor of that state,
was again arrested on 8 capias ad respondendz=m in
actions founded upon coniract, it was held he was
not within the raleof privilege. Williams v. Bacoa,
10 Wend. 636, .

Again where the plaintiff sought to set aside aver-
dict and judgment, upon the ground that the suit
was brought and service perfected upon bim while-
ja attendance opon the court, by virtue of a state-
requisition for him as a fogitive from justice
foreed to rerurn tg answer the charge against him.
to which he did oot appesr or plead, tut it did not
appear that he was in the state ucder any extra-
dition i legal contemplation. biz presence not
being compelled, the court held be was thereasa
mere volunieer, and that if not {o the state aa a
prisoner or under compulsion as a fugitive from
justice, he was liable as others and must answer {n
like manner; and further that he did not avail
himself of the privilege at the proper time, even
if he were entitled to it. King v. Phillips, 77 Ga.

In Brooks v. Farwell, £ Fed. Rep. 168, the court
stated that the authorities were clear to the point,
that & party going into another state a3 a witness
or as a party under process of A court, to attend
upon the trial of 8 cause, was exempt from process
in such state while necessarily attending in respect
to such trial, following Parks v. Hotchkiss, snd
Junean Bank v. Mc8pedan, 5 Biss. 64
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here, is whether, under the circumstances of
this case, the appellee, Sanborn, is exempt
from the service of summons issued to bring
him into court to respond in damages for the
wrongful and malicious issuing of the at-
tachment. We do not think this case ia

MULLEN ¥, SANEORN.

20

within the rule laid down by this court in
DBolyiane’s Case, supra. That was the case of
& witness, who was not a party to the suit,
who came here from New Jersey, where he
resided, for the purpose of testifying in a
cause on trial in this state, spd we there ex.

The rule was extended to the case of a monresi-
dent defendant, tndicted In the district court, who
came to the Btate without arrest, under arraoge-
ment with the government for the purpose of
being present at bis trial, and pleading to the in-
dictment nod giviog bail, served wilth sutnmoons in
a clvil action, his sttendance being really compul-
sory, 88 if be had not come he could have been
brought upon warrant, and for that reason he was
peceseurily within the jurisdiction, Toited States
¥. Bridgmoan, $ Biss. 271,

Where a citizen of the state of Pennaylvania was
extradited upon a eriminal prosecution instituted
in the state of Ohio, and upon his belng brought
into the latter state, was perved with sammons and
arrested in a civil action, it was held he was entitled
to privilege. Compton v. Wilder. 40 Ohio St. L30.

Whete the defendant, immediately after the
trial was served with & capias containing an ae
etiam clause, and bail not being demanded mdors-
ing his appearance, it was held that the defendant
wad privileged from arrest, but not from having
process served upon him in that action. which was
pon-beilable. Hopkios v, Coburn, 1 Wead. 292,

The doctrine of privilege of nonresident witnesses
and parties was upheld in Swmzll v. Montgomery, 23
Fed. Rep, 707, where a nopresident defendant, &
necessary withess on his own behalf, was served
with a subpeena in another cause then pending in
the circoit court, and while attending as a witness
io the latter in obediecce to the subpoena, was
served with process to which he pleaded in abate-
ment upon which plea’the court gave judgment.

Bo in Parker v. Hotchkiss, 1 Wall. Jr. 269, the de-
fendavt, & nooresident served with summons on
the day of the trial at bis lodgings, was held priv-
ileged, the court overruling Blight v. Fisher, 1 Pet.
C. C. 4L

The rule ‘applies to a defendant, attending asa
party and witness b2fore an éxaminer in chancery
in the circuit court in a suit, served with puinmons
pursuant ta section 287 of chapter 68 of the Minpe-
#ota Genernl Statutes of 1578, requiring him to show
cause why ke should not be bound by the judg-
ment {n an action brooght againit the firm in
which he was a partoer. First Nat. Bank of 5t
Paol v. Ames, 3 Minn, I'3,

To the case of one within the Jurlsdiction for the
purpeee of testifyiog on his 0wl behalf under the
advise of counsel, served with summons while the
Jury were considering the case and while he was
still in the court-room. Gregg v. Bumauer, 21 Ii,
App. 110,

In Wilson v. Donaldson, 8 L. R. A. 266, 117 Ind.
855, a nonresident defendant in the state for the
purpose of tertitying, was beld not legally served
with 4 summons at the suit of the same plaintiff,
' the provisions of section 912 of the Indizna Bevised
Statutes of 1881, providing for service on a non-
resident not applyiog to euch & case.

Where the litiganta, citizens of Tennegsee, met in
Georgia and each sued out bail'process against the
other, and the detendant was arrested in vacation,
the court thonght it bt just that he might have
the plaintiff arrested during the term, where he
‘was in attendance as & suitor, but the court upon
appeal held thal, inarmuch a9 the faw as it then
stcod made no such distioction. the exception
must be grafted upon common-law principle by
the legislature and not by the courts. Henegar v.
Bpangler, 29 Ga. 717,

Where a nooresident presented a claim sgafnst
HBLRA .

the commonwealth of Massachusetts to the legis-
lature, and voluntarily sppeared before a jolnt
commitiee to prove the same, when he was arrvestod
on an execution isued upon a judgment of that
state agsinet him, he was hejd privileged and dis-
charged on writ of habead corpus. Thompson’s
Case, 12 Mass. 478, 23 Am. Rep. 870

8o whbere the petitioner, having asuit pending,
obteised & writ of protection and was arrested
while employed ahout bis eause, which presented a
question of law upon facws agreed, and it was not
shown that it would not be put upon the law
docket of the ternt, or that there would be no jury
trials, it waa held he ¢ould not be prejudiced by
the circumstance that the term was o law term and
was tberefore entitled to be discharged upon
habeas corpus. Com, v. Huggeford, § Pick. 257,

And where the petitioner, a foreigaer, whose claim
wag specially assigued forexamination, attended &
hearing by comrcissioners appoioted by a Judge of
probate Lo exnmine clsims against an insoclvent
decedent’s estate, which was begun and continued,
wag arrested on esne process before the adjourned
meeting, he was held privileged and discharged
upon babeas corpus. Wood v. Neale, 5 Gray, 538,

Agaio where the relator was served with a sum-
mons while oo kis way bome, without any devia-
tion as to his Journey, and with ho delay that was
not fully justified, the service was held a breach of
privileze and an abnse of process and a mandamus
was granted with costsagainst the plaintif. Jacob-
son v. Hosmer, 76 Mich. 234

And egain where a nooreeident plaintif was °
gerved with a gummoons while attending courton s
trial of hig suit, a8 A party and a witness therein,
and for no other purpose, it was beld such service
wag void and might be eet agide upon & motion to
the court. Letherby v, 8haver, 73 Mich. 500,

80 also where the relator, 8 pouresident, attend..
jug to business, was sued civiily and slso arrested
criminally, being let out oo batl went ia search of
his attoroey, but did not ind him on that day, sub.
sequently visited bim fa consultation when he was
served with summons for tbe tort Involved In the
criminal complaiot, the pervice was set aside upon
mandamrus a3 8 breach of privilege. Jacobson v,
Hoemer, supra.

‘Where the relator, & party to two suita in a for-
efgn jurisdiction, examined as a witness ia one of
the caunces, the other being continued, was served
with summons in another suit while attending
court for the gole purpose of giving evideuce, and
applied to the court to set sside the service which
being refused he moved fora mavdamus, the court
beld that the writ shounld issue us pubiic policy, the-
due administration of justice and the protection to-
parties and witnesses slike demanded it. Mitchell
v. Huron Circuit Judge, 53 Mich, 542

A noaoresideot, attending wpon 8 notice of his.
counsel the argument of 4 rule on which bhe was
defendant. was eerved with summons while on his.
way back to bishotel. and was held privileged from
arrest or service of sutnmons, Torry v. Dast, 3 W,.
N.C. 63

8o where & ponresident defendant sitended with
a view of being present with bis counsel at the-
taking of the depositions of & witness, under rule-
eptered for that purpose, the court held that he-
waa entitled to the privilege of a snitor, notwith-
stapding the cauee was at that time under arbitra-—
tion. Wetherill v, Seitzinger, 1 Miles (Pa.) 237,

1n Com, v. Hambright, 4 Serg. & R. 148, the de—
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pressed the view that the tendency of the
courts {n this country “isto enlarge the priv-
ilege and afford full protection tosuitorsand
witnesses from a1l forms of process of a eivil
nature during their attendance before any
judicial tribunal, and for a reasonable time

MarrrLasp Courr or APPEALS.
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in going and returning, ® but continuing, we
said, “ We think the decided weight of au.
tbority has extended the privilege so far, at
least, a3 to exempt a resident of another state
who comes into this state as a witnessto give
evidence in a cause here from service of pro-

fendant, taken on & capias ad satisfaciendum which
was set aside, was afterwards arrested upon a
capias ad respondendum and imprisoned, the court
refused the rule to show cause why he should not
be discharged,—held upon appeal that the court
would not interfere with the decision of the court
below upon the gquestion of privilege,

The same doctrine was upheld by the court in
Palmer v. Rowan, 21 Neb. 452, 59 Am, Rep, 844,
where the defendants attended court in a suit in
which the state was prosecutipg and In which they
were entitled to defend.

W hete the defendant wes arrested while attend-
Ing the inferior court of another county, he was
discharged from arrest upon motion, Harris v,
‘Grantbam, 1 N. J. L. 142,

A ponresident attending a8 & pecessary party,
who afer the decision left the court-room, and
while descending the stepe of the conrt-house was
met by the aheriff who read a Summons to bim
when the defendant went directly to his counsel's
office to consult himy aod was there served with a
<opy. was beld entitled to s discharge, Halsey v,
Stewart, & N. J. L. 556,

And a nooresident attending s reference as a
party to the suit, was held entitled to the privilege
from arrest. Clark v. Grant, 2 Wend. 237,

Where npou attachment axainst a defendant for
oon-answer to aoomplaint, he applied tothe proper
officer for his discharge under the insolvent act,
and an examination was obtained and after ita
-glose and as he was leaving the office was arrested

‘by an improper contrivance, he was discharged.
Snelling v. Watrous, 2 Paige, 814, 2 L. ed, 823,

A popresident present to answer a4 ¢riminal
-¢harge, served with ciril process while necessarily
fo the state walting an examination, waa heid en-
titled to Imnsunity from service orarrest, Murphy
‘v.Sweezy. 3 N. Y. Supp, 24l

In the above case the defendant had given ball to
appear at any time when called upon, and the case
bad been adjourved owing to the inability of the
complainavt to attend. Ibid.

A defendant present for the purpose of attending
& meeting of ereditors of & bankruopt, solely as a
creditor and witness to prove his debt and claim
-against the esrate, to pacticipate in the chofce of
amsignee and for no cther purpose, served with
process fifteen minutes after the adjournment of
'the meeting. was held privileged. Maithews v.

“Tufts, 87 N, Y. 58,

Where, before the eourt in which his action was
.pendicg commenced ita session, baving come for
the purpoee of artending either the trial ¢of his

«cause oF ity removal upon the Justification of sure-
-tiea the defendant was arrested wheon leaving for
home thinking nothing would be done, it was held
+he was entitied to go toascertain If snything would
-be done 28 wasexpected, and to return unmolested,
-and that merely stopping 16 aunounce to opposing
counsel that nothing would be done, was not & de-
viation, knd was therefore entitied to be discharged
©n stipulating not to bring anaction, Salhingervw.
Adler, 2 Robt. 704

80 where the partics were attending court upon
the hearing of an habeas corpus, which was dis-
missed and the parties had an taterview, whick the
plaintiff pretended was for the purpose of an ami-
cable settlement, but really for the purpose of
detsinipg the defendant until snch time a3 he could
tzsue another writ, whick waa served duriog the
dnteérview, the court beld the same an abuse of the

2L R A,

process of the court and dismissed the writ. Ez
parte Everta, 2 Disney (Obio) 33

And where the defendant served with an ordf.
pary sommons pleaded in abatement that he was s
reeident of another state, present for the purpose
of defendiog an sction pending against him, and
testifying on bis own behsalf, which action being
called ou for trial be anoounced his readiness to
proceed, but plaintif dismissed the action and
withdrew the papets from the file, but immediatety
afterwards refiled his complaint mnd cassed de-
feodant to be served with a pew summons while on
his way home, the court held the service fllegal,
Wilson v. Donaldson, 3 L. R A28, 117 Ind. 556,

Agnin where a nonresident attended divorce pro-
ceedings, the hearing of which was adjourned ow.
tog to the wife's sickness, and remained in the state
awaiting the ssignment of the heariog, the court
held that until such sssigonment under the facts, he
was, and waa required to be in attendance upon the
court in the strict sense of the term. the case not
being continued or definitely postponed, and beiog
§n order, he waa liabie to be called at any time when
the petitioner could come fnto court, and that
therefore his arrest on writ of assompsit was 4 vio-
lation of his privilege as a party atiendipg court.
Ellis v. De Garmo, 19 L. R, A. 30,17 B. L. 715,

In Re Kimbsll, 2 Ben. 38, a bankrupt wasarrested
while on his way to the regivter’s office for the
purpoee of examination, it was beld that be was
pot exempt from arrest uader msection 28 of the
Bankrupt Act, but that the order was substantially
a subpena and he wes to be considered a9 a wit-
ness, and that as puch and as a party, be was en-
titled to protection and his discharge was ordered
18 & breach of privilege subject to the power to re-
arrest.

In Er parte Eerney,1 Atk 55, the question was
raised as to whether a man was liable to be rear-
rested while under the summons of commiszioners
of bankrupts, and the court considering it a ques.
tion of great importance and finding no preced-
ence of like cases, ordered the petition to stand
over and a search 10 be made for such cases, andin
the meantme advised the sheriffs to discharge the
petitioner.

But in Parker v. Manco, 61 Hua, 319, the evideoce
was agreed to be takea before a notary publle out
of eourt, and the defendant who came into the
state for that parpose was served with snmmons in
a civil action by thesame plaintiff, It was held that
he was not entitied to the privilege, a8 the doo-
trine did not apply to cases where the testimony
was taken out of court.

Bo in Fioch v, Galligher, 12 N. Y. Bupp, 497, 55
Abb. N. C. #04, the defendant, & vonresident, was
perved' while sttending eoart a3 & party and at-
toroey lu his own behalf, the proofs showing that
ke remained longer than was necessary after
his determinstion to drop the examination by way
of depositions, and the court he!d the privilege was
logt by remaining within the state an unreasonabie
and unnecessary length of time, his presence hev-
ing no real relation with the examination of wit-
nesses, and waa purely for his own pleasure and
purely for ulterior objects,

Bo where the plaintiff, present under the advise
of his attorney for the parpose of assisting him in
the taking of depositions fn sapport of his case,
while in kis attorney’s office considering the depo-
gsitiond taken, was served with procesas by the
sheriff reading the same, # was beld he was Dot
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cess for the commencement of a civil suit
against him in this state, and that the priv-
-flege protects him in staying and returning,
provided be acts bona fide, and withous un-
ceasonable delay.”

The language above quoted was, of course,

MyuLLER V. BAKBORN.
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nsed in reference to the facts of the case then
before vs—that of » wiltness who was not a
patly to the cause. As we did pot, in the
case just cited, umlertake to lay down any
general rule a3 to the exemplion of suitors
from civil prucess, because that was a case

privilered and the service was good. Greer v,
Youns, 1% IiL 189, reversing Greer v. Younga, 17
1L App. 108,

The words *taken™ “capias™ and “arrest” do not
«womprebend the service of a process by which no

- ymprisonment, 0o restraiot of hiberty, no bail is
required, but only a notice or copy of the process.
Legrand v. Bedinger, 4 T. B. Mon. 539,

The privilege from arrest, as established under
the Vermont Statute, chapter 84, section 17, ex-
tenda only to parties or witnesees in civil sults,and
pot to criminal proceedings, the words of the stat-
ate sbowing that it was intended to contioe its pro-

vizions to the former ¢inse of capes it8 worda are
“*“any party or witness in apy case pending before
.any court in this etate, or beforeauditors, referees,
wte.” Seots v, Curtis, 27 Vi 702,

A statute obnly extends to the witoess's exemp-
tiou when he is attending under the compulsion
«of s subpeena. Hardenbrook's Case, § Abb, Pr. 418,

Prior to the revised statutes, the exemption of
~voluntary witnesses' from arrest was conflned to
woluntary forelyn witnesses.

A summons 1o a civi] action s “process™ within
the merning ¢f the cases, although it is beld not to
be & process within the meaning of section l4of ar-
ticle 8 of the Minnescta Constitution. Sherman v.
Gundlach, 37 Minn, 118,

The suggestion that the North Carclina statuotes,
which in expresa terms exempt witnesses from ar-
rest, bad the effect by implication of abrogating
the ruie of the common Jaw in regard to suitom,

waa beld to have no foree. Hammerskold v. Rose,
&2 N.C. 629,

In Hammerskoid v. Rose, supra, the court held
that it saw no ground to support the position that
tbe priociples of the common law, by which the
suitor whila going to, remsinipg at, or returning
drom court was exempted from arrest,was ic force
4o that state,

Section 357 of the Revised Statutes of Ohlo
designates particularly the persons either abso-
lutely or at certaia times, privileged from arress,
and includes ali suitors while golng to, attending,
<t returning from court.

Bection 5458 fixes toe time and place which ahall
e free from the disturbance liable to follow from
an arrest.

Bection 5459 provides, nothing in this pubdivision
eontained shall be construed to extend to cases of
treason, felony, or breach of the peace, or to priv-
ilege any person herein specified from being served
at oy time with asummons or notice to appear,
and all witnesges not contrary to the provisions
herein contained, made in auy place. or on any
river or watercourse withio or bounding upon the
«tate, shatl be deemed lawful.

In the construction of this statate, it is held that
an indictable offense was included under the term
*treachof peace.” Ez parte Levi, 28 Fed, Rep, 651.

V. Witnesses in peneral.

A resident of another state or country who has
in good faith come into u state a8 & wittess to give
evideoce in a cause, is exempt from service with
process for the commencement of a civll action
against bim. Bherman v. 'Gundlach, 37 Mioo. 118;
Bishop v. Vose, 27 Conn, 1; Moletor v. Sionen, T L,
B. A. BI7, 78 Wis 30B; Schlesinger v. Foxwell,1 N,
Y. City Ct. Kep, 481; Jenkins v. Smith, 57 How, Pr.
171: Matthews v. Tufts, 8f N..Y. §i8; Pope v. Negus,
3N, Y, Supp, "96; Person v.Grier, 68 X, Y. 124, 23
25 L. R A : .

Am, Rep. 85 Browa v. 8leeman, 12 N. Y. Civ, Froe,
Rep. 2 Hopkina v, Coburn,1l Wend, 202, Hol
lender v, Hall, 58 Hun, 84, 13 N. Y. Bupp. 759, 33 N.
Y. 8. R. 849 Beelling v. Watrous, 2 Paige, 514, 2 L.
ed, 823; Lamkin v. Btarkey, T Hun, 4% Thorp v,
Adams, 58 Hun, 83, 11 N. Y, Supp. 41; £hechan v,
Bradford, B. & K, B. Co. 3 N, Y. Bupp. T9; Wilbup'
v. Boyer, 1 W. N. G 154; Atebison,v. Morris, 11 Dlaa,
191; Bridges v. 8heidon, 13 Blatcht, 500; Brooks v,
Farwell, 4 Fed. Rep. 165; Parker v. Holchkiss, 1
Wall. Jr. 26, Juneau Bank ¥. McSpedan, 5 Biss.
64; Small v. Moatgomery, 23 Fed Rep, 707; First
Nat, Bank of St. Paul v. Amesa, 39 Mioo. 17%; Greeg
v. Sumper, 21 11l App. 11¢; Wilson v. Donaidzon,
3L. R. A, 268,117 Ind. 356; Palmer v. Rowan, 21
Neb, 432, 69 Am. Rep. 84¢; Ducgan v. Mitler, 5T N.
J. L, 182 Brett v. Browan, 13 Abb, Pr. N. 8. 205
Capwell v, Bipe, 17 B. L. £7% Kauffmaa v. Keapedy,
25 Fed. Rep. 785 Baldwin v, Emerson, 16 R. L 304;
faever v, Robinson, 3 Duer, 622; Bolgiano v, Gilhert
Lock Co. 73 Md. 132 Pollard v, Union Puc. R, Co.
7 Abb. Pr. N. 8. 70,

He is also privileged from arrest. Christian v,
Willlams, 111 Mo, £7% Sanford v. Chese, 3 Cow, 3813
Mackay v. Lewis, T Hun, 8% Bchiesinger v, Foxe
well1N. Y, City Ct. Rep. 451:Jonea v. Knauss, 31 N,
J. Eq.211; Norris v. Beach, 2 Johna. 2M; Hollender v,
Hall, 58 Hun, 84,13 N, Y. Supp. 78,3 N. Y. 6. R,
848: Farmer v. Bobbioa, 47 How. Pr. 4!5; Dixon
v, Ely, 4 Bdw, Ch, 357, 6 L. ed. ¥73; Spelling v.
‘Watrous, 2 Paige, 314, 2 L. ed, 9Z]; Lamkin v,
Btarkey, 7 Huon, 47 Vincent v. Watson, 1 Rich. L,
194: Martin v. Ramsey, 7 Humph, 260 Moore
v.Chapmun, 3 Hen & M. 26 Wasbburn v. Phelps,
24 Vt. 508;: Huorse's Cuee, 4 UL 8 4 Dull. 387, 1 L. ed.
#79; Smith v. Jones, 76 Me. 138, 49 Am. Rep. 59t;
Poliard v. Union Pac. B. Co. 7 Abb. Pr. N. 8, 7
Biight v. Fisher, 1 Pet. C, C. 41: Massey v, Colville,
45 N. J. L, 119, 46 Am. Rep, 5+

But where witnesses had given tertimony before
the graod jury and were discharged and were ar-
rested on & warraol chargiog them with perjury.
it was beld they were not protected from arrest on
guch criminal charge, it being eo iodiclable of.
fense. Ex parte Levi, 28 Fed. Hep. 851,

In Flechter v. Franko, 13 N. Y. Supp. 674 the
court upheld the doctrine as applied to nonreai- .
dent witsesses, althoughin that case the party was
a resident of the state.

The fact that the witness was npot influenced
makes no difference. Atchisop v. Morris, 11 Hiss,
5L

The rule is especially applicable in ali its force to
suitors and witoesses from foreign states attending
upon the courts of this state. Person v. Grier, 68
K. Y. 124 23 Am. Bep. 55

An mrrest should not be valid, even for the pur- -
pose of giving jurisdictou to the court out of
which the process issuen, especially where the wit.
pess 19 attending from a foreign state. Sanford v.
Chase, 3 Cow, 381,

1t ia no answer to the claim of privilege of a none.
resident withesa, that he was not sérved with coms
palscry process after bis arrival within the juris.
diction. Brett v. Brown, 13 Abh. Pr.N. 8, 205, -

In Pollard v. Tnion Pac, R. Co. T Abb. Pr, N. &
70, the court beid that the mere service of 4 som- _
mwona witbout arrest, in a caume other than the ons
in which the party waa attending court, would nos
be set aside oo the ground of privilege.

Bince the revised statutes, the privilege fron ar-
reat has been confined to witoceses attendiog cours
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fovolving only the rights of a witness, we
do not think the case now before us would
Justify us in announcing a rufe of exemption
applicable alike to all suitors in all eivil
actions. As to what the better rule may be,
both as to plaintiff and defendants, there is
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some conflict of authority; but we are of
opinion that this right of exemption ghould
not be extended to one who, like the appel-
lee, comes here and avails himself of the
riglit given him by our statate to issue an
attachment for fraud, or, as it s generally

after belug subpoenped. Pollard v, Onion Pac. K.
Co. supra.

In Finch v. Galllgher, supra, the court stated
thet it was pot prepared to follow in all particulars
the doctrine of Greer v, Young, 120 Il 184

Where a witness was arrested while returpirg
home from a criminal trial in which he bad givea
evidence, it was beld in ao action of trespass
brought by him against the sheriff, that the action
eould nos gucceed, except it were granted by a leg-
fslative power. Carle v. Delesdernier, 13 Me. 563,
29 Am. Deo. X8

In Smith v, Jonea, 78 Me, 133, {0 Am. Rep. 558, the
plaintiff sued defendant for causing bis arrest upon
¢ivil process while returning a3 a witness from
court; the court refused to entertaio the gction, as
the pature and extent of the privilege from arrest
gceorded by law to a witness was not a natural
right and was contrary to common right, the plain-
tifr's arrest beipg pursuant to a geceral richt in
the sawe vanncer a3 any other debtor could have
been, the claim being suable the eourt having ju-
risdiction.

Is Jones v. Knausg, 81 N. J. Bq. 11, the defend-
ant was arrested on a ¢d. 8. while in attendance ag
a voluntary foreign witness, It was beld that his
arrest was illegal, the court distinguishing the case
from that of Rogers v. Bullock, 3N. J. L. 102, upon
the ground that in the latter case the witnesy was
& citizen of the srate and as such amenabie to the
process of its courts, and that if it were otherwise
the fact was too important to have escaped men-
tion by the reporter, a member of the court de-
elding the case.

The courts will not take Jurisdfction of & party
whose rizghts are thus invaded, a8 to do o would
be to withdraw the shield and protection uniformly
given by the law to witnesses. Persoa v. Grier, 66
N.Y.124, 3 Am. Rep. 35

Where the defendant, a nonresident, was present
to testily in two separate courts on the samse day,
and the ceases were adiourned of which'fact he bad
not personal knowledge and his attendance wa3d
not required during the day, upon his being
served with process on the same day, it was heid
be was entitled to the privilege, the court stating
that his remaining within the jurisdiction duricg
the tine the court was in seavion and up to the time
of ita usual adjournment, was not such an unrea-
sonable delay as to prevent his claiming the privil-
ege of exemption. FPope v. Negus, § N.Y. Supp.
8,

The defendant,a nonresident subpeenaed to at-
tend betore arbitrators, was arrested by virtoe of
a copias ad respondendum, and wga ordered dis.
, charged absolutely without being required to doa

bail Sanford v.Chaze, 3 Cow. L

S0 where & monresident was attending court at
the request of the executor and devisee of a will,
for the purpose of proving it, to which will he was
a witness, was arrested after he bad given his testi-
meny aod was proceeding home, he was dis-
charged. Norris v. Beach, 2 Johns, 254,

And whers the defendant, a resident of Nicara-
gus, havicg foreign residence there, but retaining
hils status as a citizen of thestate of New York, was
in that state for the purpose of testifying in an ge-
tion in the federal coaurt, big evidence being taken
before a notery public, it was held the doctrine of
privilege from service of summons extended to the
case where the testimony was taken by consent in
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that form. Hollender v. Hall, 58 Hun, 604, 13 N.
Y. Bupp. 750,33 N, Y. 8. R, 848,

But where a witness attesded the trial upon sab-
peena, and afterwards at the reguest of eounsel,
the court held that the last atrendance was not
privileged, teing voluntary. Hardenbrook™s Casa,
8 Abb, Pr.418.

Section 860 of the New York Code of Civil Pro-
cedure, Pliss® ed. vol. 1, p. 722, provides a person
duly and in good faith subpeenaed and ondered to
attend for the purpose of being examined in a cane
where his attendance may lawfully be enforced
by attachment or by commitment, is privileved
from errest in a ¢ivil ection or epecial proceeding
while going to, remaining at, or returning from
the place where he is required to attend. :

By section 54 of 2 New York RBevised Statuotes,
419, it i3 provided that every arrest of a witness
mede contrary to the foregning provisions shail be
ahsolutely void and shall be deemed a conlempt of
the court jssuicg the subpeena. Farmer v. Rob-
bing, 47 How. Pr. 415

A defendant exempt by reason of his attendance
before & referee u2pon a subpeena. arvested when
about to returd home without unpecessary delay
or deriation from the properroute, was held priv-
{leged. Farmer v. Robbing 47 How. Pr. ¢15.

If his attendance is tn good faithk, tervice of sum-
mone is irregualar. Person v, Grier, 88 N, Y. 124, 23
Am. Rep. 35,

Aund even though not subpensed after his ar.
rival, be cannot be taken on & writ of ne ereat
while waiticg to give evidence, Dixon v. Hy, 4
Edw. Ch. 557, 8 L. ed. 3,

An attachment for the noopayment of corts

“culy, although eriminal in form, in substance is

civil, and a party will be entitied to the like pro-
tectiop from arrest thereon, as in other civilt
process during his attendance as a party or witness,
and a reasonable time to go and return. EBopelling
v. Watrous, 2 Paige, 3t4, 2 L. ed. 933,

Ta Lamkin v. Starkey, 7 Hun, 49, it was beld
that the court had power fondependently of atatute
to protect {13 guitors, oficers, and witpesses, pro-
teetion being aforded for thesake of publie justice.

Matthews v. Tufis BT N. Y. 53, was followed and
approved of in Thorp v. Adamas, 58 Hun, 603, 11 N,
Y. Supp. 41, where the defendant came to testify
before a legislative committee, such committee
not sitting for some few days after his arrival. the
summons being served upon him while coming
from the committee rooms,

1t attending in good faith eitber with or with-
out & writ of protection. they are privileged
from arrest on civil process and the immunity
extends to al kinds of civil process and affords an
absolute protection to eet uside the service as
llegal. Schlesinger v. Foxwell. 1 N.Y. City Ct.

Bt{ghﬁg pervice was made upon one of the direc-
tors of = foreign reilroad aod a resident of &
foreign state, attending before a referee at the re-
quest of one of the parties, such service was met
pside on wotion. Sheebsn v. Bradford, B. X K. R,
Co-3N.Y.Supp. T9.

Toder section 2071 of the General Statuies of
South Carclina all witnesses are exempted fromeser-
vice of all process going 10, and remsining, and re-
turning from couri to which they have been sub-
penaed orbound, except upon ¢riminsl chargesof
treason, felony, or breach of the peace. )
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ealled, an attachment on original process.
This proceeding hus always been considered
an extrinsic remedy, and the legislature see-
fog the great temptation there would exist
to ahuse it, and the loss and injury to the
defendant which must necessarily follow such
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abuse, provided by statute that no such at-
tachment shonld issue until the plaintiff
tbherein should give bond with goo sccurity
to answer for al! such costs amf damages a3
should be awarded apainst him for wrong-
fully suierg out such an attachment.

1o Martin v. Rameey, ¥ Humph. 260, it was held
that the processof subpeena teanswer iu chancery
executed In that case upon witness was withio the
act.

The Tenuesseo Aet of 1704, chapter 1, section 84,
provides for the exemption from service of avy
writ, warrant, order, judgment, or decree, except
witness surmmons during the attendance of any per-
#00, summoned as A withess to apy court whatso-
ever,and during the time that such person Is going
to aod returning from the place of such attend-
snce, allowing one day for every twenty-flve miles
such witness has to travel to and from bis plice of
regidence,

In Moore v. Chapmanp, 3 Hen. & M. 260, a witness
sttending eourt under subpana wag arrested un-
der an execution and brought action for assault
and battery, and false imprisonment, The court
held szch action would not lie, even though the
debt in the prior action had been paid.

In Huret's Case, § U.8 4 Dall. 367, 1 L. ed. 678, it
wasg held that a citizenof another state in attend-
ance oo court es a suitor, subpeenaed as & witness
in another cuse, was privileged from atr arrestin
execution tssued from & state court while at hig
lodginge,

Upoo a motion to set aside the service of asam-
mons upon the ground tbhat the defendant waa &
state's witness in aitendsoce upon & coogressional
committee under subpeena, the ¢ourt beld that the
privilege of & witness before congress, or before
any of ita commiitees, atood on the zame footing
as the privilege of the members of that bady, and
did oot extend to freedom from the service of &
simple summons but only from arrest. Wilder v.
‘Welsb, 1 McArth. 568,

Where a motion was made to be discharged from
arrest. oo the ground that bhe was attending the
trinl of a cause in a county ¢ourt as a witness with-
out a subpcena, the court held thet urder the New
Jersey statutes,n witness to be eatitled to protection
from arrest must be pecessarily attending court, or
going to or from it under a subpeena “previousty
and duly executed.™ Roger v. Bullock, 3 N. J L 109,

In Dungan v, Miller, 87 N. J. L. 12, the court re-
ferred to the opiniva in Rogers v. Bullock, supra,
and held tbat it did not 2pply to the case of & non-
resident.

Io Massex v. Colville, 45 N. J. L. 119,48 Am, Rep.
T3k the privilege conferred upon witnesses by “an
act concernior evidence’ was eaid to be that every
witness shouid he privilezed from arrest in all
civil artions. and no other durinog his necessary at-
terdance, where his attendunce ghould bave been
Tequired by subpena previously and duly served,
and ip coming ro and returning from the same,
allowiog one day for every thirty miles from his
place of business,

The $fouth Carolina Act of I'31, T Stat. nt L. 263,
#ection 15, which provides all persons necessarily
going to, nitending on, or returning from the same,

. dreferring to the superior courts) aod shell be frecd
from arrestin any civil action. was beld not to pro-
T2t & party served with a capins ad reapondendum,
Huntiogton v. Shultz, Harp. L. 452, 18 Am. Dec.
60, :

The scope and object of the South Carolina gct
wis held to require no merethan that the person
<[ the party attending the court should be free
from ¢>tention, and thiat therefore he might be
«<ited or semmoned withont any detention of his
yerson. Ihid,
2WL.R A,

VL The effect of fraud ond deceit.

A valid and Iawful net caaoot be sccomplished -
by aoy unlawful mesns, &nd whenever such
unlawful means are resorted to the law wil in.
terpoce and afford scme suitable remedy, accord+
fog to the nature of the case, to restore the party
injfured by such uniawful means to bis rights,
Brler v, Jobes, 22 Mo, App. 625 Lisley v. Nichola,
12 Pick. 00, 22 Am. Dec. 425,

The law will not lend ita sanction or support toan
actotherwise lawful which fa aceomplished by un~
Jawlul means. Chubbuck v. Cleveland, 37 Minn,
428, Towpsend v. Bmith, 47 Wis, 823, 32 Am. Hep, T93;
Iisley v. Nichols, 12 Pick. 70, 22 Am. Dec. 47 Bher-
map v. Gundiach, 37 Mipo, 118 Willlams v. Reed, 29
N, J. L. 335

It t8 undoubtedly the law that where a debtor has
been fraudulensly induced to come within the
juriadiction of the court, 50 that he may be gerved
or arrested under civil process, be I8 entitlcd to
privilege. Nichols v. Goodbeart, 5 1L App, 574,
EBnelling v. Watrous, 2 Palge, 314, 2 L. ed. 223, to
the same effect,

An jobabitant of another state bas a right to
have his coutroverstes settled by the courta in hig
own government, and must not be drawn into an-
otber state under ostensible protection of the
court, and then be expused to an ¢ntangiement
aod litigation. Ez parte Halk 1'Tyler (Vi) 2

Couria of record will pot talerate service of prow
cess 01 any persen, who for that purpoese hag been
deceitfully brought within their jurisdictiop, nnd
they will protect from arrest eundo ¢f redeundo not
only parties, but also witoesses, who fn obedicoce
to its process. or in furtberance of 118 proceedings,
appear within its jurisdiction. Slade v. Jozeph,5
Daly, 157,

Io Van Hort v, Great Western Mfr. Co., 37 Kan,
573, the defendania moved to set sgide m surnmons
and the service thereol, upcen the grounds infer
alia that the service wss procured by fraul or
trick, by weans of which they were brought with-
fn the Jurisdiction of the court. and the court beld
that such & process was an abuse and could not be
tojerated in any court of justice, avd entertained
the motion. To the eame effect, Dunfap v, Cody,
31 Jowa, 280, T Am. Rep. 17% Gounil v. Simonson,
3 Abh, Pr. 474 Baker v. Wairs, 14 Abb, Pr.N. &8
3t; Wond v Wood, T3 Ky, €24: Steele v, Batee, 3
Afk. 338, 16 Am. Dec. 7X; Wanzer v. Bright, 52 [IL
5 Townsend v, Bmith, 47 Wis, 623, 2 Am, Bep. T435;
Allen v, Miller, 11 Ohio St. 504 Heverner v. Helsr, 9
Phila. £ 4;Williams v. Reed, 28 N. J. L. 355 Metealf
v. Clark, 4] Barb. 45 Brenner v. Exly, 23 Kan, 123
Bpelling v. Watrous, 2 Paige, 314 2 L. ed, 923,

Where the party is indoced by fraud, or'com-
pelled by ecrimioal process, to enter within the
boundaries of 8 county other than that of bis reai.
deuce, be is privileged. Christian v. Williams, 111
Mo, 4°9%; Lagrave's Case, 14 AbL. Pr. N. 3, 31, in
note.

No court will take jurisdiction of a party where
it is obtrined by fraud. Wanzer v. Bright, 57 IIL
(=4

The same conc¢lusion was arrived at in the cose |
of Capitol City Bank v. Knox, 47 Mo. 334; Martin
v. Woodhatl, 2t Joves & 8. 430; Chubbuck v, Cleve-
lapd, 37 Minn. 466, _

Thte privilez: i3 conflned to parties In elvil pro-
credingd, uniess it appears that his apprebension
of the criminal charge was & contrivance by the
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When the appellee {ssued the attachment,
the wrongful issuing of which and the dam-
ages thereby caused being the causes of ac-
tion in this cnse, he gave bond as required
by law, and the appellant not only has the
right to look to that bond for cowpensation

MauryLakD Coums Or ArrsiLs.
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for the injury done him Ly thLé appellee, but.
in most cuscs it i3 ke only source from
which he may hope to secure it. We have
held, however, that the bond cannot be pus
in anit. unless a suit against the plaiotifl in
the sitachment for wrougfully suing it out

platptiff to get him into custody on the civil suit.
Com. v. Daagiel, 4 Clark (Pa.) 49; Addicks v. Buab, 1
FPhila. 19,

Ia order to sustaln the cbjection that the defend-
ant was brooght by criminal proceedings, and
againgt bis will, within the oivil Jurisdiction of the
court, two things must be estahlinbed: first, that
the criminal proceedings were instigated by a cre-
ditor or perscu attempting to’subject him to the
¢ivil Jurisdiction, and second, that such creditor or
person was guilty of & wrongful act jo the instiga.
tion of the criminel proceedings. . Martin v. Wood-
batl, 24 Jones & 8. 439.

Where the plaintiff in procuring the arrest of the
defendant acted malictously and without probable
cause, his sots were wrongfud and unlawful, and
the service of a summons upon such defendant ob-
tained by means of such act were not upheld,
Brler v. Joues, 22 Mo, App. 623,

If & man voluntarily leaves his residence and
goes to another county, or if eelzed when properly
chargeable with crime and taken to apother coun-
ty. be may be eaid to be found there within the
sense of the word a9 used 1o the Tlinolastatutes,
but it {s a base and utter perversion of the object
of tbe law to permit an arreat under false and
fraundulent pretense, and the abdouction of & man
for the pole purpose of obtaining service in a civil
proceeding, McNab v. Bennett, 65 1L 157, ’

In Vastine v. Bast, 41 Mo, 493, the piaintiff, a reei-
dent of Ilinois, sought to set aside g Judgment ren-
dered agaiost him fa the Missouri courts, upea the
ground that jurisdiction was obtained by & false
and fraudulent design in the service of the process
in order to bring bim within the jJurisdiction of the-
court: the court beld that the objection should
have been taken byappesring in the original suit
by way of motion to set it aside upon the ground
of fraud,

YWhere 8 nonrecident was decoyed into thestate
for the purposes of puit upon which his body was
nttached, the court ordered him discharged upon
bhabeas corpuy, Hill v. Goedrich, 82 Conn, 538,

Where a relator was arrested in the county of
which he waa a resident, on a criminal warrant
from another county. and hiv examination was
postponed upon his giving bail when he was ar-
rested on & civil caping from the eircuit ovurt of
the latter county, and ajso gave ball and moved Lo
met the proceedings aside, it was heid that such ar-
rest was illegal, pending his release on bail on the
criminal charge, Baldwin v. Braoch Circuit Judge,
48 Mich. 555

Where the evidence gshowed that the plaintint
arrested the defendant. and thereby caused him to
be brought within the jurisdiction of the plaintiffs
court, where be wad then served with summons,
the court held that if he was Induced there by false
representations for the purpose of being served
with summons, such process was an abuee of legal
process, and the eourt upon proof wouild set aside
the service. Bryler v, Jones 22 Mo. App. 823,

Where the defendant was arrested on criminay
process for the purpose of coercing him Intoa
compromise of the plaintiff’s demand for money,
alfeged to have been obtained by false pretensés,
and waa detziced im custody until an order for his
arrest in a civil action counld be obtained, the court

" held it an abuse of the process of the law. Ben-
ninghoff v, Oswell, 37 BHow. Pr. 235,

‘With reference to the language “werved at any

time with a summons Or notice 10 Appear™ a3 used
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in section 5139 joi_the siatute, and “may be sume

monhed” as used In section 5031 of the samestatute,

is to be beld to contemplate such a sexrvice of sum-

mons a3, accerding to the coursa of proceedings 4t
the common law, where caplas corresponded in ite-
useto 4 MUmMmons, was [ree from the objection that

it i3 either inactive frand of the inw or tendedto-
impede or embarrass the administration of publie
Justice, by deterving suitors from freely attending

all proceedings which concern them orreguire their-
presence, the language contemplating such serv-
ice a3 by well-recognized principles constitute good

service, Andrews v, Lembeck, 48 QOhio 5t. 38

With reference to the provisions of the above-
statute, it was held that the general amembly
peither intended nor atiempted to comprehend
withinthe purview of these enactment cases, where:
service of a summons was procured and made in
fraud of the law, or cases where the tendency was.
to impede or embarram the free and complete ad-
ministration of Justice in courts of law. Ibid.

In Tuoited States v. Rauscher, 119 T, 8. 407, 30 L.
ed. 425, the defendant was charged with murder on
the bigh seus and delivered up by the foreign au-
thorities to the United States for trial upon that
charge, apon which he was not prosecuted, bat s
mincr offense, not included in the treaty by extra-
dition was preferred against him, and the court held
that he could not lawfully be tricd for any offense-
other than that of murder, and that the treaty, the
act of congress and the {proceeding by which be-
was extradited, clothed him with the right to ex-
emption from trial for any other ofense putil he-
bad av opportunity to retutn to the country from
which he was taken, & natiopal honor requiring-
good faith to be kept with the country concerning -

him.
VYIL Enforeement of the pricilege,

He may procure bis writ of protection in ad--
vance of starting for or from the court, if circum-
stances mske it reasonable to ask the court's
mediation for such protection, Bmith v, Jones, 78
Me, 133, 40 Am. Rep. 5%6.

Such writ always receives a Yiberal construction
in favor of the witness covered byit. Er parfe
Hall, 1Tyler (VL) 4.

Every privileged person, bowever, muet at &
proper time, and in a proper manner, ¢claim the-
benefit of his privilege. Gyer v.Irwin, 4 C. 5. ¢
Dall 157, 1 Lo ed. 762,

The usual course is to sppear in the cavse for
which the arrest was made and procures rule
againat the plaintiff and his attorney, to show canse-
why the defendantshould not be discharged out of
custody by reason of bis alleged privilege upon bis.
filing common kail, the rule beiog supported by
afidavit setting up the fact of arrest and the at-.
tending circomstances. Greer v. Young, 120 IlL
159, reversing Greer v, Youngs, 17 Til. App. 106

1t was formerly necessary to plend gpecially the-
privilege (rom arrest, but modern practice gives.
relief gn motion., Vinceot v, Watson, 1 Rich. L.
pir e

The process can only beavoided by applyving to-
the court for & discharge. Smith v. Jones, 76 Me.
133, 40 Am. Rep. 598; Lyell ¥. Goodwin, £ McLean,
20: Ellis v. De Garmo, 19 L. R, A, 530, 17 R. L 715

It does not dismis the suit which mav stand a3,
though commenced by summons Eilis v. De-
Garmn, supra. :

In such a case the service will be siricken oul.-
Juneac Baok v. McSpedan, 5 Biss. 64



1894,

has first been prosecuted to judgment, Ae-
Luekie v, Williams, 68 Md. 265. The ap-
pellee baving failed to prosecute his attach-
ment with success, and the appellant havieg
sued him in the court where the bond was
filed to ascertain the damages so that he could
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avail himself of a suit on the bond to make
himself whole we think the appellee should
be held to have waived his right, if be had
any, to exemption from summons, and should
at Jeast be put in the same and no worse sit-
uation than resident suftors would be under

The applicaot must show thatbeisn nonresidenf.
Matthews v. Pufler, 10 Fed. Rep. 606,

The privilege may also be taken advantage of by
plea in abatement. Kiog v. Coit, 4 Day, 129%; Gregg
v. Sumner, 21 I1L App. 110,

Euch plea must be filed In apt time, that i, at the
earliest practicsble moment. Holloway v. Free.
man, 22 JI1, 197; Union Net. Bank of Chicago v.
Firat Nat. Baok of Centrevilie, % Ill. 58,

It was held the proper remedy in MeNab v,
Bennett, 66 TIL 157, where defeadant was arrested
upon a false complaiot and takep by force to an-
o!t:::]r jurisdiction for the purpose of beiog sued
civilly.

A walver and voluntary submission are to be
presumed, where there are no sliegations to the
Contrary. Browno v. Getchell, 11 Masa 11

The exemption from arrest ia & mere personal
privilege whick caen be walved. Hardecbrook's
Case, B Abb. Pr. 418,

While the peivilege continues the person ia
sacred, butno longer. Petrie v. Fitzgerald,1Daly,
401,

The privilege may be waived aod therefore the
arrest is not void but veidable, and remaing valid
until avoided. Smith v.Jones, 78 Me. 138,49 Am,
Rep. 598,

By not taking steps the privilege 15 waived.

In order to preserve his right to move todis- | Ibid.

charge the arrest, the attoroey should appear
specially, notice of retainer generally being an ap-
pearagce io the cause, Htewart v. Howard, 15
Barb. 5.

He should plead his privilege in abaterment of
the action, or in bar of an execution against his
body. Wood v. Kinsman, 5 VL 588,

Prior to the passing of the Yermont atatute, n
mere priviiege from errest could not be pleaded in
abatement. Washburn v. Phelpe, 24 Vi, 506,

80 he maysue out a habeas eorpus. Smith v.
Jones, 76 Me, 138, 43 Am. Rep. 585; Wood v, Neale,
5 Gray, 538; Com. v. Huxgeforl, % Pick. Z57;
Thompson's Case, 122 Mass, 434, 23 Am, Hep. 3:0;
Er parte McNeil, 8 Masa. 245,

There 8 no guestiovn sbout the issulng of the

No application to set aside process or proceedings
for lrregularity will be altowed, unless made with-
in a reasonable time, hor if the party apulying has
taken & freshstep with a knowiedge of the frreg.
ularity complained of.and the rule applies as well
to the case of & prisoner as to other persood.
Green ¥, Bonaon, 2 Miles (Pa.) 219,

In general the party will walve bis privilege go-
Jess be applies for a discharge wpon motion, or on
habens corpus. Smith v, Jones, supra; Fletcher v.
Baxter, 2 Afk, 22,

The privilege must be taken advantago of at
the proper time or it willbe waived. King v, Phil-
lips, 50 Ga. 408,

Upon the first opportunity, otherwise his neglect
willbe decmed & waiver. Wood v. Kinsman, § Vt,

writ where the suit was commenced by arrest, and | 568,

the ressons for exemption are applicable, though
with less force in other cages. Mitchell v, Huron
Circuit Judge, 53 Mich. 542,

S0 the proceedings will be set aside upon man-
damus, Jacobeon v. Hosmer, 76 Mich. 234; Mitchell
v. Huron Circust Judge, 53 Mich, 542,

In Grover v. Green, 1 Caf. 113, the court hetd that
* @ person arrested while attending a reference no-
der an order of the court woeld not be discharged
upon motion if there was no notice of applying,
buti the ¢ourt would only grant a rule to show
cause.

Eitker the court, whose proceedings, having
been interrupted by the arrest of & wirnesa or the
court jn whose procees the arrest is made, may in-
terfere for the discharge, Yincent v. Watson, 1
Rich. L. 154, .

The general practice is to apply to the court on
whom the contempt has been eommitted, for re.
dress. TUnited States v, Edme.9Serg. £ B 14%; King
man v. Reinex, 2 Miles (Pa.) 200,

‘The coort in which the party is a suitor or wit.
ness is the proper one to apply for the discharge,
Com. v, Daniel, 4 Clark (Pa.) 42

Such court haa the power conferred upon it
order that Hs business may not be interrupted or
#s dignity impaired. Iid.

The court from which the process issued may
discharge, but would gct npon a different principle,
namely, for &n abuse of its process 2od pot for
contempt. Ihid.

VIIL The question of scalver.

The presumption is that every persou within
the territorial jartsdiction of a Justice of the peace
I rublect to his Jurisdiction for the service uf pro-
cess, and the party claiming mn exetoption must
overcome the presumption by afirmsative proof.
Day v. Darrig, 59 Hun, 68 T N.Y.8 B.32, 14 X.
Y.%upp- 3

VLR A

The privilege fafls unlees claimed &t once. Petrie
v. Fitzgernld, 1 Daly, 4i1; Fletcher v. Baxter, 2 Aik.
24: Pollard v, Coion Pac. R, Co.T Abb. Pr. X. 8,70,

Thlesa it be prumptly taken, Matthews v. Puffer,
10 Fed. Hep. $08.

It must be insisted vpom. Tiptoo v, Harria,
Peck (Tenn.) 414,

A party privileged from arrest must take advan.
tage therect before pieaded in bar, as euch plea
admits that be is In court by proper process. Eao-
dall v. Crapdall, 8 HILL 342, .

The giving of bail s o walver of privilege.
Mackay v. Lewis, T Hun, 8% larned v. Griffin, 13
¥ed Hep, 5% Uoited Etates v. Edme, 9 Serg. & K
141; Washburn v, Phelpa, 24 Vi, 56,

An appesrance by an answer which simply pro-
tests against the exercise of jurisdiction aod claims
1o other right #8 not such ao appCArdnoe Ad waives
the objection, Chubbuck v, Cleveland, &7 Minn,
468,

Where the defendant came into the Jurisdiction
with 8 bona fide intention of taking depositions,
and upon sufficient justification cbanged bis pur.
pcse. auch alteration of purpose was heid oot to be
a waiver of his privilege, Wetherill v, Seitzinger, .
1 Miles (Pa.) 277,

S where the defendant came within the juris-
diction for the purpose of testifying before a legis-
jative committee which did not #it for some few
days, Thorp v. Adama, 53 Hun, 633, 11 N, Y, Supp.
41

In Brett v. Browi, 13 Abh, Pr. N. 8. 155, the ques.
tHon was whether the defendant had appeared gen-
erally and thereby waived his eXemption, his affi-
davit rejating to bis attendance a8 & witness, the .
gervice of the summons upon bim while 8o attend.
ing, anad the order to show cause predicated of that
paper, and rejated slso to such atiendance and
service and asking the sun:mons to be et aside, the
court held the indorsement of the papers “attor-
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like circumstances. Having voluntarily ap-
peared in our courts to take advantage of this

rculiarly harsh remedy; and having given
mml. witbout which he could not have at-
tached, he onght not to be allowed to assume
a position which might epable him to escape

MaryLAND COURT OF APPEALS

Juse,

all 1iability for his wrong doing, and at the
same time destroy the efficacy of his Lond.
For, if the bond which in many cases will
alone protect the defendant fromn loss and his
business from destruction, cannot be put in
snit until the nonresident plainti on attach-

neys for defendant ™ must be shown In connection
with the proceeding inftisted, of which it was a
part, and that the extension of the time to answer
was a precautionary step founded upon the possi-
ble denial of the motion, and that the appearance
could not be enlarged into s waiver of the privi
lege, especinlly as the claim relating thereio was
asscnted to at the eame time that the quasi appear-
ance wus made.

If he waives the privilege and submits himself
in the custody of the officer, he cannot afterwards
object to the imprisonwment as uniawful or as
made Ly a vold authority. Brown v, Getchell, 11
Mass, 11,

Where the defendant 18 given hail and justified,
te waives bis privilege. Petrie v. Fitzgerald, 1
Daly. 401,

80 bis silenco is & waiver.
How. Pr. 413,

And the demand of & copy of the demand and
potice of retaioer have been held waivers, Stew-
art v. Howard, 15 Barb, 26 i

Where, at the time of the arrest, the defendant
was acturlly under examination as a witness in a
case before a commissioner under subpeena, it was
held tbat by putting io ball he waived his privi-
lege, I4d.

An aprearance s a waiver wheu general. ‘Wil
liams v. McGrade, 13 Mina, I74; Brett v. Brown, 13
Abb. Pr. N, B, 285,

80 i3 the deing of some act io the cause in refer.
ence to his appearance or defense. Petrie v. Fila-
gerald. 1 Drly, 401,

The giving of abond for the prison bounds is a
waiver of such privilege. Tiptou v. Harris, Feck
{Tenn.} ¢14

And wlere the irregularities are koows the ob-
taining of a rule to show cause there {a & waiver,
Green v. Bonaffon, 2 Miles (Pa)) 219,

It will be walved if judrment is suffered to pasa
without claimiog the privilege, aud by giving bail.
Fletcher v, Baxter, 2 Aik. 234,

Where the principal not only gave bail but suf-
fered fudgment to psss against him in the original
suit, without claiming or sctting up bis privilege,
it was beld he committed a watver and there was
1o defense to an action against the bail.  Ihid,

In Atchison ¥. Morris, 11 Fed. Rep. 552, the privi-
lege waa extended to a notresident witness io the
¢ircuit court, from service of the summons ina
civil action in the state court, The fact that the de-
fendant so served, moved the court by petition and
bood under the act of congress to remove the cause
to the federal vourt, was held pot to be a waiver of
privilege, nor of the objecticn to service in the cir.
cuit court,

Where an answer to the motjon asgerted that the
defendant did not claim bis privilege as a witness,
aond that the sherif did not know or suspect there-
of, and thag the defendant gave bail without ob-
Jection, the sherifT discharging bim cut of custody,
and subeeruent netice of retainer by defendapt’s
attorneys and demanad of copy of complaint, it was
heid the privilege was waived, 23 had the defend-
ant claimed his privilege the officer had power to
discharge him out of custody: and for the farther
reason that notice given by his attoroeys of re-
tainer fn the cause, and demanding eopy of com-
plaint. was a turther waiver, Stewart v. Howard,
15 Barb, 26,

Where the defendaat failed to claim his personal
privilege to the sheriff, and to demand the same
23 L R.A.

Farmer v. Robbins, 47

from the county judge who issued the order but
acqulesced In the arrest by bia silence, and entered
into the usual undertaking. and then waited
twenty-one days before serving the motion papers
for his dischbarge, it was held the delendant waived
his personal privilege and acquiesced in the arrest,
Farmer v. Robbins, 47 How, Pr. 415

‘Where the detendant, s resident of Eansas, at-
tended as a witness but the case not being trjed,
claimed bis privilege for the reason that the pew
circuit commenced in the following February and
that it would be more coovenient and less expen-
eive for him {0 stay over until then than to return
home; apon arrest in another action and giving
bait, the court held ha could not claim the privilege
as it did not appear that he was not at perfect lib-
erty to returp since tbe fifteenth of December.
Shalts v. Andrews, 54 How. Pr. 330,

Where the defendant obtained a rule to show
cavse of action, and why be shouid not be dis-
charged on common bail, iz which the court re-
duced the bail, and afterwards be obtained a rule
to show cause why the writ and service should not
be quasbed, upoa the ground that the defendant
was i suitor in the case pending, the eourt beld
that the writ and service could not be quashed, the
defendant baviag obtained a rule to show cause of
actioo, and several days having elapsed since itg
bearing. Green v. Bonanffon, 2 Miles (Pa.) 219,

In Van Licuw v. Johnzon, decided in March, 1571,
but not reported, aud cited in Person v. Grier, 68
K. Y. 124,18, 23 Am. Rep. 35. the court beld In sub.
stance that & summons could not be served upon &
defenduct, & nooresideat of the state, while attend-
jng a court in the state sa & party. The order,
however, was denied upon the ground that the
party had lost his privilege by remaining withio the
state an unrvascuable and unnecessary time after
the close of the trial upon which be bad attended,
but not without the dissent of two of the Judres.

Tn Marks v. La Société Anonyme de I’ Toion des
Papeteried. 19 5, Y. Sopp. £70. 46X, Y. 5 R 650, the
question was whetber a director and president of
the defendant's gociety was actually in thiscountry
as A witness at the time of the service of the sum.
mony upos him, and for vo other purpose, the fucts
showing that be was cabled here as n witness, and
that he left Brussels but on arrival found the action
had been tried and a verdict rendered against his
company. butaltbough vot needed as a witness, his
evidence was taken de bene esse after verdict, in
view of » possible new trial. The witness transact=
ing business in the meantime the court beld the
service of Bummons valid, as there was unneces-
erry delay i the taking of his depositionsand that
attending to business while bere occasivoed & loss
of privilege.

Where the defendant claimed that hie was en-
gaged io the military service of the Caoited States,
and the suspension of plaintif™s remedy by the Act
of March 2, 1865, section 1, of which exempted him
from gervice of all ¢ivil process daripg their mili-
tary gervice, the court keld that the legislature bad
cot declared the service of process void, but had
attempted to confer a personal privilege upon
those falling within the c¢lssa designated,. and that
such privilege might be waived; that the defend-
ant availing himse!f of the exemption should mova
to eet aside the service aond not appear generally by
answering, which was gsubmitting himself to the
Jurisdiction of the ¢court and a waiverof privilege.
Williams v. M'Grade, 13 Minn, IT4

-
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ment has been sued and a Jud gment recovered
against bim in the perhaps far distant state
where he resides, the value of the bond as a
security to the alleged debtor, snd as &
anenns of preventing the fraudulent and reck-
less sbuse of the process of the court, will

MrLLEN V. SAXBORY,
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be greatly diminished, {f not In muny cases
made absolutely worthless,

It would secem, therefore, that whatever
rule of exemption we may adopt in regard
to suitors generally in civil actions when the
occasion arises, that peitber public policy

In Rex v. Piatr, 3 W. N. C. 187, arule was applied
for to set aside a summona on the ground thet de-
fendant was serverd whila attending the trial as a
witness In another jurisdiction, the trial of the case
Yeing postponed when the defendant returned so
Philadelphia, where he bad no epecial burinesaand
for the probable purpose of seeing the Centennial,
and while there was served with the writ in ques-
tion. and feft Philadelphia for the place of trial
after service of the writ in order to be in time for
the trisl, and the court discharged the rale.

IX. The question of deviation.

The law is not 50 strict 1o polnt of time as to re-
<uire 3 party to set out immediately after the triaj;
a little deviation or loiteriog wiil not forfelt the
privilege, provided the act be done in good falth,
and the delay and deviation not for the purpose of
tranmactiog private business, Chaffee v, Jopes, 18
Pick. 61,

There is no devirtion where the deiay is fully Jus-
tiied. Jacobeon v. Hosmer, 76 Mich. T34,

A party may be indulyed o remainiog to learn
the verdict of & Jury, who cunnot separate after a
cause i committed until they pronounce & ver-
dict. Clark v, Grant, 2 Wend. 257,

A party returning from court 1s not bound to go
the direct rosd, necessary deviations beiag allowed,
Chaffee v, Jones, 19 Pick, 2L

Yet there must not be any unnecessary delayor
deviation. Farmer v. Robbins, 47 How. Pr. 415,

‘When his busioess i3 done he must return, so s
not to be guilty of a material deviation. Ezr parte
Huret, 1 Wash, O €156,

The defendant must be free from laches fn hia
#Ioris to get rid of the acrest to which he has s
valid objection., Farmer v. Robbina, supra,

The burden of establishing & deviation rests upon
& arresting party. Salbivger v. Adler, 2 Robt,

His privilege, bowever, cught not to avail him if
the deviation is equivalent to an abaodoument of
the ortrinal Journey, for the purposes of pleasure
or family viiting. Miner v. Markhsm, 2 Fed,
Rep. Fi:Rex v, Plath. 3 W. X. C. 187,

A witnese has a ressonable time to return to hia
residence. but if instead of doing so be proceeds
about hisbusiness, he loses bis privilege. Bbultsvy.
Andrews, 5 How. Pr. 350, .

‘Where the deviation is for a distinet purpoee dls-
connected with the return home of the party, ke
will notbe protected. Chaffee v. Jones, 19 Pick,
1 :

Stopping to attend to other matters bas been
%eld a deviation. Salbioger v. Adler, supra; Clark
¥, Grant, 2 Wend. 507 Chaffee v. Joues, supra;
‘Emythe v. Banks, 4 . B § Dall 329, 1 L. ed, 834,

‘Where it appeared that the defendant was not
aetorniog bore trom court at the time of bis ar-
rest, but that in returning home he uonecessarily
«deviated from the direct route in order to attend u
Tfuceral, the court held he forfeited his privilege,
<baffee v. Jonea, supra.

Where the deviation was occasioned by circum-
Stances which rendered it Justifluble H Dot abso-
Jutely necessary, it was held no waiver of the priy-
Lege. Miner v. Markham, 25 Fed. Rep. 397.

X. Engich doctrine,

A party is protected eundo, morando et redewndo-

‘King v. Hall,2 W. Bl 1118,
23 L. R A,

The privilege exists in all cases, whether clvil or
criminal, in resnect to witpesses, jurymen, and
prosecutora. Gilpta v, Coben, Lo Y. 4 Exch, 131, '

In Magnay v. Bure, 5 Q. B. 5=], Davis & M. 652, 1t
was held that a party arrested by the sherilf while
attending as & witness had no ground of actlon for
damages, but his only remedy was by appljcation
to the court and by whose authority bhe had been
compelied to appear as o witnesa, the privilege te-
{og not that of & person but of the court, and
therefore discretiopary.

The protection of a witneas is founded upon the
supgestion that a person properly io attendance
ought not to be prejudiced in bis own Intercats by
his attendance, Webb v. Taylor, 1 Dowl. & L. 684,
136 J. Q. B. 24,8 Jur, 39,

In Cole v. Hawkios, 2 Ftrange, 1004, the defend-
ant wag served with copy bili while attending the
sitting of A cause wherein be was defenduant. The
court Lield the privilege was designed to prevent
any laterruption of the business of the court.and
euch service was a contempt for which the lawyer
would be arrested. but that he consented to walve
the proceedings and pay the costs.

However inferfor the tribupal may be, if it bea
lawful one the privilege oo principle exista. Er
parte Cobbett, TEL X BL 5,25 L.J. Q B. 233, 3
Jur. N, 8. 65,

But this does not extend to & perton going vol-
untarily with a view of commencing & proceeding
a8 & cowrmon informer. Ibid,

The privilege of s witness does not depend upon
the subpeena, no subpena beinr necessary where
the witness lives abroad, Walpole v, Alexander, 3
Dougl. 45.

The insolvent court is & court of Justice, Chane
vig v. Alexander, 31 L. J. Q. B. 79, 2 Beet & 8,
47.0 L. J.Q.B. 79, 8 Jur. N. & 262 10 Week. Rep,
248,

Om general principles there jo Do difference be-
tween a0 Insolvent and any other court fn this ree
spect. Ihid.

A bankrupt is privileged while attendlng before
the coipmismioners. Arding v. Flower, 8 Term
Rep. 538, 3 Ezp. 117,

Io Ex parte King, 7 Ves. Jr. 317, it was intimated
that a creditor attending to prove his debt, though
not uoder sammons, way entitled to privilege.

In Bpeocer v. Newton, 6 Ad & EL 623, I Nev. &
P, 58,1 Jur. L2, the court questioned whether the
privilege would be extended to the ¢ase 0f the de-
tention of & witness throogh sickness,

The guestion in such cases always is whether the
person arrested wes at the time of bis arrest bona
fide engaged o the business he was called on to
execuie. IHeron v. Etokes, e Owen, 81r. Eq. Bep.
pic Y

Ic Davis v. 8herron, 1 Cranch, C.C, 257, & witness
was attached while jn the gallery of the courte
room, and the court beld the service was not good.

A party on his retoro from a court of Justice
ought substantially to receive its protection, and to
have the benefit of fta dignity and quiet HH he
reached his bome. Pitt v. Coomes, 5 Barp. & Ad,
168, 3 Ner. & M, 212,

A party i pot boand to go the Dearest way home,
and if he does not abose the privilege for the -
purpose of golng about 4 businese of bis own, he ia
entitled to be discharged, Willingham v. Mat-
thews, 8 Taunt. 358, 2 Marsh, 57, :

If a party shows that he i3 oo his way home, it is
for the party who arrests him to show 5 deviation,

a7
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nor the due administration of justice demands
that we should hold the appcllee exempt from
the service of the summons issued against
him to compel him to answer In damages for
the alleged wrongful issuing of the attach-
ment in question. Scund public policy, on
the contrary, as well as the administration
of equa) justice, would seem to demand that
no inducements should be held out to non-
resident suitors to avail themselves of the
harshest remedy known to our statutes; but
it they should come, and should ahuse the
remedy to the injury of an alleged debtor,
let them answer here, as the residents of this
state must do in like cases.

In couclusion we need only say that we
think it unpecessary to discuss further than
we have already done Belgiune's Case, for
whether or not the principles there annonaced

MARYLAND COURT OF APFRALS,

JUKE,. -

and the cases there cited to support them
establish, as contended by counsel for ap-
pellee in tbe additional brief filed a few days-
ago, that generally, plaintiffs, defendants,and
witnesses are ail equally exempt from civil
process while attending court in another
state, the case now before us, for the reasons
we bhave given, is unlike that case and the
cases therein cited.

TWe must not be considered as agreeing that
Bolgiano's Case goes to the extent contended
for by the appellee- here. The exemption
from service of civil process enjoyved br
witnesses in this state under the rule laid
down in the case cited should not be further
extended, except upon the most careful con-
sideration.

Order reversed and cavse remanded.

felby v. Hills, 8 Bing. 188; Lighttoot v. Cameron, 2
W. BL 1113 Willingham v, Matthews, supra.

The doctrine of deriation must not be cartled to
such an extent that whenever the officer rees the
party going one yard out of his way bhome lig may
immediately arrest bim. Tho party should not be
dodged too closely. Pitt v, Coomes, 5 Barn. & Ad.
1078, 8 Nev. & M. 212

The delay on the road most not be too great or the
deviation upreasonable. Rendall v. Gurbey, 3
Barn. & Ald. 252, 1 Chitty, 879,

In Ex parte Clarke, 2 Deacon & Ch. 99, a witness
from a distant part of the country attending court
upon a summouns was arrested for debt while wait-
ing for bis conveyence home. The court held he
wad entitled to be discharged, even though he had
gone some little distance 10 snother part of the
city before taking the ¢onveyance.

The privilege of a party attending his own canse
extends to &8 bankrupt on bis returo from attend-
tng his petition for leave to surrender after expira-
tion of the time, where be has deviated no further
than to call on the solicitor to arrange the proper
steps for giving efect to the order. Ex parle
Jackson, 13 Ves Jr. 117,

And where two witnesses staid {n the town In
which the trial took place for the purpose of re-
turning home by coach or the succeeding day. it
was held they were privileged from arrest. Hatch
v. Blisseit, 2 Strange, 036,

Where a person returoing home from a motion
tn a case to which he was a party, called in at an
office where he kept his papers but did not reside,
for the purpose of refreshing himself and eorting
the papers, remaining there ope or two hours, when
be left and went into a tayior shop in the same lo-
cality, intending, however, to proceed home imme-
diately, when he wa$ arrested by an officer who
had watcted him from the court, it was beld he
wan entitied to the privilege of the party redeundo
from the court and must be discharged. Pitt v,
Coomes, 5 Barn, & Ad. 1075, B Nev. & M. 212,

In Atty-Gen.v, Skioners, Co., Exparte Watkins, 8
EBim. 577,1C. P.Coop. 1. the privilege was objected to
upon the ground that the applicant did not take
the shortest rrad to bis residence. and that he
stopped to speak to an acquaintance in the street
and devintrd from hi@ course by going into a pub-

25 L. R AL -

He house. The court held that although the road
taken by him was not the shortest possible, yet it
being one not unusuallyraken, that he might there-
fore reasonably and fairly take jt, and that his
stoppiog to speak to an acquainiapce. or his de-
wviating & yard or two from his course for the pur-
pose of takiog refreshment, was not a sufficient
ground for deviation snd did not deprive him from
his benefit of privilege, .

In Poole v, Gould,1 Hurlst. & X.99, 25 L. J. Exch.
250, it was held it was no ground for settivg aside
the service of a summonbs, tbat it was served on the
defendant while atteading in & nisi prius court,in
obedience to & subpeena to give evidence in a canse
in which he was plaintiff, the court ezating that the
pervice of summons would not be st ande oo
slight grouods, and that every opportunity cughs
to be afforded to persons to sexrve debtors with
writs.

A witness i3 not protected In gofng three days
before the time apoeinted for his examination to
the solicitor’s office to fook at the ioterrogatories
in view of preparing himself. Gibbe v. Phillipsen,
1Rusa. & M. 19, # L. J. Ch. 43,

In Handall v. Guroey,d Barn, & Ald. 252, 1 Chitty,
679, the defendant, wbho was summoned to give evi.
dence in ao arbitration in & distant conrt, left for
that jurisdlction three days before and went to
where his wife regided. and sought up papers ne-
ceseary to be produced by the srbitrator, occupy-
tog a greater porticn of two days in selocting and
arranging the seme, and on the afterncon of the
second day was arrested.  The court held he comd
not claim the privilege, having ewmployed more
than a reasonable time for the above purpuse, he
not having sworn that he wuas occupied the whole
time im the oblect of the guit,

Where & perty to a cavse bad atiended before
the master upon a sumMmons, and baving left the
office was arrested on bis way home, it was held, it
appearing that the direction be took was hesond
the jurisdiction of his residence. that there was o
deviation which deprived him of bis privilege.
Heron v. Stokes, Re Owen, 8 Ir. Eq. Rep. 125

The application shoald be made to the court out
of which the attachment_issues Pitt v. Evans, &
Dowl P. C. 223 EW.
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Barpwiy v. HosuEeR,
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‘MICHIGAN SUPREME COURT.

Stephen BALDWIN _
0.
George 8. HOSMER, Cireuit Judge.

1. The title to the twenty per cent of
the assessments lovied by the Order of
Iron Hall which is retaioed by the local
branches, 83 well asto the eighty per cent which
8 truosmitted to the supreme sitting, 15 under
the Iawys of the order in the supreme gitting.

2. Localbranches ofa secret benefitor-
der cannot, when ¢alled upon to pay over
assessments which they have collected under the
Jaws of the order and which by such laws belong
to the supreme sitting, question the velidity of
the incorporation of the supreme eitting.

3. An an receiver may be ap-
pointed by the Michigan chancery court to aid
the receiver appointed for a bepefit society by
the courts of the state ofita residence, In collect-
ing assessments located in Michigan and which
beloog to the order.

4. Yocalbranches of a foreign benefit
society which has become insolvent
cavnot refuse to turn over assessments in their
hands to an ancillary receiver appointed to aid
the foreign recelver in collecting in the asseta, to
be by him transmitted to the foreign receiver for
distributioa in the discretion of the court, it
such disposition appears to be proper and con-
sistent with afording due protection to the citi
zens of the state.

6. Funds which have been garnished
will not be directed to be turued over to the re-
ceiver until the rights of the plajntiffs in the
garnisbment proceedings bave been dizsposed of,

8. Contempt proceedings are not ap-
propriate for the trial of issues involv.
ing the title to a fund raised by assessments upon
the members of the benefit sociery, whichis in
the pomession of the local branch from whose
number it came, bor to determine the validity of
a lien ailleged to have been acquired by garnish-
ment proceediogs against it

Wane 18, 1894)

PPLICATIOXN for a writ of mandamusto
compel respondent as judge of the Circuit
Court to punish for contempt certain persons
who were officers of local branches of the or-
der of iron ball, for refusing to turn over funds
in their hands lo & receiver who bad been ap-
poiated by the court. Denied.
The facts are stated in the opinion.
Mr, Carlos E. Warner for relator,
Mr. Charles A. Eent for respondent.

Long, J., delivered the opinion of the
conrt: )

This is an application for a writ of man-
damus to compel the respondent, who is one
of the judges of the circuit court for the
connty of Wayne, to punish as for contempt
certain persons who are officers of a local

Nore—In connection with the above case as to
the exervise of ¢comity toward the foreign receiver
of the Iron Hall see Fawocett v. Bupreme Sitting of
Order of 1. H. (Conn.) 24 L. R. A. 815, and Buswell
v. Supreme Eitting of Qrder of 1. L (Mast) 23 L.
B A 84
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branch of the Order of the Iron Hall. The
petition alleges substantially that the Order
of the Iron Hull isa corparation organized at
the city of Indianapolia,” Ind., in the month
of July, 1831, under and pursuant to the pro-
visions of article 8, chap. 24, of the Revised
Statutes of the state of Indiana; that, after
its formation, it entered upon the business for
which it was organized, and solicited mem-
berships throughout the diferent states of the
Union. The business of the order was carried
on by and through the-instrumentalities of
so-called “local” or *sislerhood” branches,
which were responsible to the main organiza-
tion, and which, as declared by their consti-
tutions, were required to consist of no leas
than 16 members, who should possess certain
powers and privileges under the jurisdiction
of the uu[m:me sitting, There were about
1,190 locai branches established in the Uglted
States, and 9 in Canada, making a total mem-
bership exceeding 60,000 persous, including
those in the benetit division and life division,
all of whom were subject to the authority
and control of the main organization and its
officers, under the articles of association,
coostitation, laws, and regulations of the
supreme gitting, and each of which said local
branches has in its hands, accumulated as a
reserve fund, a large amount of money, the
amount in Detroit alone ranging from $300
to $14,000. The supreme sitiing continued
to exist and carry on its business until about
the 20th of July, 1892, when it became in-
solvent ;: and upon a bill filed in the superior
court for Marion county, Ind., one James F.
Failey was on the 23d day of Aungust, 1892,
appointed receiver of all the property and
effects of every kind of the Iron Hall, both
within snd without the state of Indiana, with
full power to receive, demand, ard collect in
his own nams, as receiver, from the defend-
aot and all of its officers, agents, branches,
bankers, aud any and all other persons,
whether within or without said state, and
to take, hold, and keep in his possession,
under the direction of said court, all of said
property, rights, credita, and effects, hooks,
papers, and things, of any and every descrip-
tion, belonging to the defendant at the time
of bringing such action on Ju(liy 29, 1892, or
since acquired, and to do and perform al}
and singular the duties imposed upon him
aod required by law. Mr. Failey duly quali-
fied as such receiver, and entered upon the
performance of his trust.

On the 2d of December, 1833, a final decree
was entered in that court and cause, in which
it was adjudged that the order of the iron
hall, at the commencement of said action,
was, snd ever since had been, insolvent and
unable further to carry on the business for
which it was organized, and that its assets
and property should be reduced*to money,
paid and applied upon its debts and outstand- .
ing obligations; and Mr, Falley was con-
tinued and confirmed as permanent recciver
of said order. September 27, 1892, a bill of
complaint was filed fo the circuit court for”

the county of Wayne,_in chancery, by one

. See also 32 L.R.A.311; 41 L.R. A. 367,
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Lewis P, Durkee, In oehalf of himself and
all others interested who ghould choose to
come in and be made imrties, praying that a
receiver be appointed in aid of and ancillary
to the administration and receivership of all
the property and effects of the defendant cor-
poration appointed by the court in Indiana;
and on the 1st of October, 1802, an order was
entercd in said Wayne circuit court, in chan.
cery, appointing Stephen Baldwin, of De-
troit, this state, as such ancillary receiver
of all the property and effects of the order
within the state of Michigan. Mr. Baldwin
therenpon duly qualified, and entered upon
the discharge of his ttust, and such proceed-
ings wers thereafter had that ou Febroary 9,
1894, a fioal decree was entered in said Wayne
circuit court, in chancery, in which it was
declared that the defendant corporation, or
pupreme gitting of the Order of the Iron Hall
was on the 20th of July, 1892, and ever since
has been, insolvent; that it was unable fur-
ther tw carry on the business for which it was
organized within the state of Michigan and
elsewhera; and that its assets and property
should be reduced to money, and applied
upon its debts and outstanding obligations
and labilities,—and in which decree Mr.
Baldwin was further continued and confirmed
83 ancillary permanent receiver of all such
assets within the state of Michigan, with di.
rection and authority, emong other things, to
take, hold, and convert into money, under

the order and direction of the court, all the!l.

roperty. real, personal, and mixed, of every
Eind. belonging to said supreme sitting of
the iron hall, with full power to demand,
receive, and collect in his name as receiver
or otherwise, as he might deem proper, from
the defendant and all its agenr.s, officers,
branches, bankers, and any and all other per-
sons within the state of Michigan, all such
Eroperty and effects, snd to take, hold, and
seep in his ion, under the direction of
the court, all such demands and effects, books,
papers, and property, and other things, of
every description, belonging to the defend-
ant corporation on July 29, 1892, or since ac-
quired, and te do and perform all and sin-
gular of the duties imposed upon him or
required by law. It is further alleged in the
petition that the organization was effected
and existed only under the laws of the state
of Indiana, and that the branches of the or-
der existed, not by irdependent authority in
any state in which they are sitnated, but
solely by the authority of the charter granted
to them in pursuance of the eonstitution and
laws of the order under which they were per-
mitted and organized. It is further shown
that Jocal sisterhood branch No. 5, so called,
was one branch of the supreme sitting of the
order in the state of Michigan, and was or-
ganized as such under the rules, regulationa,
constitntion, and 1aws of the supreme sitting ;
that, at the time of the filing of the bill in
this cause, Peter J. Schiffer, Jr., was the
chief justice of said branch, Fred J. Kirtz
accountant, John J. Starling cashier, and
George Leitch, Fred. Linsell, and Charles
Hampshire trustees; that afterwards Fred J.
Kirtz removed from the city of Detroit, and
one Cariton H. Royce was appointed or
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elected hia successor, and that Charles Hamp-
shire died, and Charles Beck was afterwards
appointed or elected his successor, as trustee ;
that, at the time of filing the bill in this
case, the said chief justice, accountant, eash-
ier, and trnstees had charge of the funds,
property, and sssets of the supreme sittiag,
which were collected and received through
the instrumentality of said local sisterhood
branch No. 5; and that they then. held in
moneys, property, and securities of said or-
der the sum of sbout $20,000, which was
subject to the order and direction of the su-
preme sitting, subject to the decree befors
menticned ; and that, at the time of filing this
petition, the said officers and trustees held
the moneys in the possession of the branch,
which sum was subject to the order and di-
rection of the supreme sitting, subject tosaid
decree. It is further alleged that the peti-
tioner caused a copy of the order appointing
bim receiver in this state, and a copy of the
final decree in the cause, to be served upon
the officers and trustees of said hranch No.
5, and also caused personal written demands
to be made upon each and every of said offi-
cers and persons for all moneys. property,
goods, chattels, and effects in their bands
belonging to the supreme sitting; but that
said officers and trustees refused to comply
with such demands and pay over the said
moneys, property, and etfects to the peti-
tioner.

It appears that on March 12, 1804, the pe-
titioner caused a petition to be filed in the
Wayne circuit court, in chancery, prayin
that the ofticers of local branch No. 5 of sai
order might be ordered and required to show
cause in said court why they should not be
punished for contempt 1n neglecting and re.
fusing to turn over to the petitioner such
moneys, property, and cffects in their hands
and ubnder their control, and that an attach-
ment or other process might be issued re-
quiring the persons named to comply with
such order; and that, on zaid 12th day of
March, that court entered an order requiring
such persons to show cause on the 19th of
March why they should not be punizhed for
contempt, and we};g an attachment should
not issue &s prayed in the order. On the
19th day of March, In response to the order,
the oflicers and trustees of said local branch
appesred and answered the petition. Intheir
answer they say: (1) That they were not
parties to or bound by the proceedings by
which Mr. Baldwin was sppointed receiver
ancill to the receiver appointed by the
court of Indiana; and, uwpon information,
they assert that the appointment of Mr, Bald-
win was made at the instance of the Indiana
receiver, though, as be i3 not a party, he
eannot be bound thereby, and for the pur-
pose of taking sll the funds belonging to
branch No. 5, as well as those belonging to
other branches, out of the state, and distrib-
uting them mainly among persons wke have
not contributed to tkem, and agaipst the
equitable rights of the members of branch
No. 5, and that his appointment is wnau-
thorized and void. (2) That the Order of
the Iron Hall, and especially of the supreme
sitting thereof, was derise({ and conducted
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with the grossest fraud; and that this ap-
s in the bill filed in the cause; and that,
D consequence, any contract between said
supreme &itting and the local branches is
void, at the option of said branches. They
aver further, on the advice of counsel, that,
while said order claimed to be a corporation
organized under the laws of Indiana, in fact
there has not been and is not any law in In-
diana under which said corperation conld
organize, and the claim to be a corporation
3 a fraudulent scheme, devised to deceive and
defrand the members of the local branches.
*{3) That all the funds in their hands have
been contributed by the members of 8aid local
branch No. §: that these moneys were con-
tributed by each member under the belief
that he would receive the benefita promised
1a the contract; and that, with the failure of
the order, justice requires that these moeneys
should be returned to those who contributed
them. (4) That, under the rules of the order,
every local branch, in proportion to the num-
ber of its members, shoulcrhave a fund nearly
equal to that held by any other local branch;
snd that, if the funds in the possession of
esch branch be distributed among its mem-
bers, justice will be better done than in any
other way. (5) That if the money in ques-
tion is to be sent to Indiana, and there dis-
tributed, the members of local branch No. 5
will be put to great expense in proving their
claims in the Indiana court; that, as they
are informed and believe, dividends have al-
ready been made by said Indiapa receiver in
which the members of said branch No. § will
not be able to participate: and that. the re-
sult will be that such members will receive
a much smaller dividend than if the money
be divided among those who have contributed
it. (6} The mit that the fund fn their
hands or under their control is respectively
as follows: Peter J. Schiffer has pothing.
Fred J. Kirtz has about £1,000. Carlton 1?.
Rovece hesnothing, John J. Starling, George
Leitch, Frederick Linsell, and Charles
Beck have in money and securities about the
sum of £13,000. (7} The respondents Leitch
and Linsell, further answering, gay that on
or about August 23, 1892, they, with John
J. Younghusband and Charles Hampshire,
were served with a writ of garnishmeuot is-
sued out of the circuit court for Wayne
county in a cause then pending, in which
Lewia Coben is plaintiff, and the supreme
sitting of the Tron Hall defendant ; that they,
&8s ishee defendants, are enjoined from
paying over the money or delivering anv
property or effects to said principal defend-
ent until the further order of the court; that
#aid cause is still pending and undetermined
in said court; that gaid Charles Hampshire,
named in said writ, is now dead, but that,
at the time of service of said writ, he was
oune of the trustees of branch No. 5; and thag
Beck, one of the respondents herein, was duly
appointed as his successor.

Tke issues raised by these pleadings were
referred by the court to a commissioner to
take proofs, whereupon the parties entered
into = stipulation as to the facts which they
deemed material to the issues, The stipula-
tion admits the organization of the defend-
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ant company, and also seta out the varlous
provisions of the statutes of Indiana author-
izing the formation of corporations which
were io force at the time this corporation
was organized. The court thereupon entered
an order denying the retief asked, and refus-
ing to adjudge the parties guilty of con-
tempt. It is now averred by the petition
here that, under the pleadings and proofs so
stipulated, it Is shown that the officera and
members of local branch No. 5 received their
charter and right from and under the supreme
sitting, and that the property, money, and
effects held by sald branch belong to the su-
preme sitting; and it fs prayed that a writ
of mandamus issue to be directed to the
Hoenorable George 8. Hosmer, circuit judge,
commanding him to show caunse why he
should not set aside snd vacate the order
denying the relief prayed, and why be should
not proceed, in said court and cause, to com-
1 the payment of said moneys now in the
ands oP such local branch to such ancillary
receiver by the ordinary proceeding as for
contempt, and why he should not enter an
order in said court apd cause adjudging the
officers of said local branch in contempt of
the authority of the court in neglecting and
refusing to pay over said moneys. An order
to show cause was lssued, and the circnit
judge has made a return thereto substantially
a3 follows: (1) That the order and decree
appointing Stephen Baldwin as receiver of
the assets of the Order of the Iron Hall, the
order that the local branches turn over the
assets to sald receiver, were granted in a sult
in which none of said local branches or their
trustees or other officers were made parties;
that gaid order and decree were made without
oppeosition or discussion, and by the consent
of all the parties then represented. (2) Thas
when the answer of Peter J. Schiffer and
others, officers of branch No. 3, was filed in
the contempt proceeding fnstituted by said
receiver, it became evident that several ser-
jous questions of law were involved, some
of which are as follows: (a) Whether or
not there was any law of Indiana autborizing
the formation of the corporation of the su-
preme sitting of the Order of the Iron Hall,
(b) Whether or not the bill does not show
that the organization of such assnciation was
50 frandulent as to release all the branches
from their obligations or contracts entered
into with said supreme sitting. (¢) Whether
or not, on the dissolution of said supreme
sitting, from whatever cause, equity does
not require that the moeeys in the hands of
the local branches be distributed among the
persons who bave contribated to the same,
the purposes of such contributions having
wholly failed. (d) YWhether or not a court
of equity in this state will not protect the
persons equitably entitled to the funds held
by the local braoches of this state by a de-
cision here, instead of compelling them to
prove their ¢laims before the court of Indiana,
and taking such dividends as may be there
ordered. (e) Whether or not the different
local branches bave such connection as ren.
ders the appointment of one receiver for all
proper. (f) Whether or not it is proper for
a court of equity to appoint in this state a
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receiver mncillary to the Indiana receiver.
(g) Whether or pot, under the avermenta of
the bill to the effect that all the assets of said
supreme sitting have becn assigned to sald
Failey, by the voluntary assigament of said
supreme sitting, any receiver should be ap-
pointed of such assets, or whether such ap-
pointment i3 not, for this cause alone, void,
{3) That this respondent ia of the opinion
that it is not proper that said cause should
be decided on application to punish for con.
tempt; that, in his opinion, when only per-
gons who are not parties to & suit in which a
recciver is appointed make & bona fide claim
to property claimed by the receiver, the dis-
Eute should bLe decided in a regular suit

rought by the receiver against tbe parties
making the ofaim, and he submits that this
rule is laid down by the authorities, citing
Ez varts Ibllis, 59 Cal., 405; Re Paeschal, 17
U. 5. 10 Wall, 483, 19 L. ed. 992; Beach,
Receivers, § 247 Statev. Dall, 5 Wash. 387,
(4) For these reasons, the respondent refused
te punish the officers and agents of local
branch No. 5 for not turning over this fund
to the receiver; but, at the same time, the
court offered the attormey for the receiver,
and who has appeared in said proceeding for
him, an order permitting the receiver to sue
the officers and agents of the local branch,
and this offer was refused.

There is returned into this court, as a part
of the case, a copy of the decree made by the
Indiana e¢ourt appointing Mr. Failey re.
ceiver, and defining his powers and duties,
together with the several orders made by that
court, the constitution and by-laws of the or-
der of the supreme sitting, a copy of the bill
filed by Mr. Durkee, and the decree made by
the Wayne circuit court appointing Mr,
Baldwin aneillary receiver, and defining his
powers and duties. It appears from the de-
cree of the Indiana court that the corporation
was organized under the Indiana statute.
Whether such organization was authorized
by those statutes does not seem to have been
raised by the Indiana court, or, if so, the

roceedings before us do not disclose the fact.

hat court proceeded to authorize the wind-
ing up of the concern and the eollection of
the assets, and, for that purpose, directed the
receiver to collect from the local branches
and others, whether within or withoust the
state of Indiana, the property and assets of
the corporation. Upon the appointment of
the ancillary receiver within this state, he
was authorized to receive and collect in the
assets within this state; but it i nowhere
g:ovided in the decree that the moneys shall
transmitted by the ancillary receiver to
the receiver st Indianapolis, but that he shall
report to the court his doings in the matter,
to the end that the court may make such fur-
ther order io the premises as justice and
equity may require. By the articles of as-
gociation and the laws of the company, these
local branches are made subordinate to the
sapreme sitting. All their powers and du-
ies are set forth therein, and they exist only
by authority of the law of the supreme sit-
ting. ‘The moneys now held by the cofficers
of Tocal branch No. 5 were collected by and
under the authority thus conferred. The con-
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stitution and laws of the order provide for
the raising of these funda. Section 1, law
1, is a8 follows: “There shall be sattached
to this order a benefit fund in which mem-
bers may participate (except social members)
as they may severally elect, either in the sum
of one thousand dollars, eight hundred dol-
lars, six hundred dollars, four hundred dol-
lars, or two hundred dollars, on which they
shall pay the rates and be entitled to the ben-
efits prescribed in the following table,* etc.
Cne of the objects of the organization, as
stated in article 3, § 3, of the constitution,
is as follows: *To establish & bepefit fund
from which those who have held membership
in the order for thirty days or more may,
should they so desire, on proper application,
snd complylng with all the rules and regula-
tions governing said bemefit fund, become
participants therein, and may receive the ben-
efit of 8 sum not exceeding twenty-five dollars
per week, nor more than one half the amoung
of the benefit certificate held by each member,
when, by reason of disease or accident, they
become totally disabled from following any
avocation; or in case of death, if 2 member
for more than two years, one half of the
amount of the benefit certificate will be paiad,
less benefit received; or an amount of not
more than oce thousand dollars when they
have held a continunous mcmbershig in the
order for seven years: provided, however,
that the sum t.otafdrawn from this order by
any of its members shall never exceed in sick,
disability, death, snd final bepefits {he sum
named in the beoefit certificate.” This bene-
fit fund was derived from assessmepts upon
the holders of benefit certificates, which as-
sessments were made by the supreme sitting
of the order from time to time, and out of
which benefits were paid in case of the sick-
ness, disability, or death of a member, The
assessments were made through the local
branches, and 80 per cent thereof was sent to
the supreiee cashier of the supreme sitting.
Law 11, § 1, is as follows: “Twenty per
cent of the amount received by each branch
on each assessment shall be set aside and re-
tained as a reserve fund, which fund is the
property of the supreme sitting, and shall be
subject to its control at all times a8 herein-
after provided. At the expiration of the first
term of six years and six mouths from the
date of the organization of the order, one sev-
enth of the reserve fund then on hand shall
be called for by the supreme accountant, and
used by the supreme cashier in the payment
of the bepefits; and annualfy thereafter one
seventh of the reserve fund on hand shall be
called for and used in Iike manner, unless
otherwise ordered by the supreme sitting.”
An-examination of the various provisions of
the counstitution and laws of the order con-
vinces us that the legal title to this reserve
fund is in the supreme sitting of the order,
and not in the different local branches; that
the 20 per cent of the assessment retained by
each local branch differs from the 80 per cent
transmitted to the supreme sitting, mainly
in this: that the possession and supervision
subject to the constitution remain with the
local branchies. ‘The whole fond is for the
protection of, and payment of benefits to,
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holders of benefit certificates; and the reserve
fund seems to us essentially a part of the
benefit furd, alithough 1t may be iu the nat-
ure of a safety fund to insure the payment
©of maturing certificates, This question has
lately been before the courts of last resort in
Massachusetts. The case is not yet officially
reported, and is entitled Bumeell v. Supreme
Sitting of Order of L H. 161 Mass, 224, 23 L.
R. A 8i8. There it was held that the funds
tield by the local branches of the order belong
to the supreme aitting, and we think there
<an be no escape from such conclusion. In
- late case in equity, brought in New Jersey,
the vice-chancellor holds the same rule, and
determined that the fund belonged to the
home company. The case is Ware v. Su-
preme Sitting of Order of 1. H. (N. J. Eq.)
28 Atl. 1041, and is not officially reported.
Several of the states, through their courts of
last resort, have passed upon this question,
and, so far as we have found, have not held
to the contrary.

It is said, however, that there was no legal
incorporation in Indiana. 'We are not called
to pass upon that question, The courts of
Indiana have permitted the proceedings to be
brought there to wind up the affairs of the
order as & valid and subsisting corporation,
and have recngnized its legal status. The
several courts of other statcs have also taken
jurisdiction by the appointment of ancillary
receivers to aid in collecting the funds to be
transmitted to the home receiver. Bui we
think the parties here are not in a position
to raise that question. These local bronches
and their officers are a part of the order, and
<annot, in this proceeding, question its due
fncorporation. Merchants & Mfrs, Bank v.
Seone, 33 Mich, T19: Empire Mfg. Co. v.
Stuart, 46 Mich. 432; Niblack, Mut. Ben.
Foc. § 2. The object of the association was
10 create what s called a “bepefit fund.”
Tle constitution and laws of the order were
the contract between the parties. Courts can
-only enforce the contract as made, which is
that the fund shall belong to the supreme
sitting, and be distributed so that each mem-
ber sball derive a benefit from the entire
corpus of the assets of the supreme sittin%
without regard to his local habitation. It
was for the purpose of collecting in these
#ssets in this state that the ancillary receiver
was appointed. There can be no doubt of
the right of a court of chancery within this
&tate to make the appoinment. Mr. Baldwin
was s0 appointed, and Is attemptiog to gather
4n these assets. These are trust funds for
-creditors and for distributees under the laws
of the order. It isa principle now generally
acted upon by the courts that & receiver or
.other trustee appoigted in another state will
be permitted, on the principle of comity,
to bring an action in the domestic forum for
‘the purpose of collecting the assets of the in-
solvent for distribntion, in accordance with
the law of the jurisdiction within which the
Teceiver has been appointed. when so to do
will not coatravene the rights of citizens of
‘the state in which the action is brought.
Metzner v. Bauer, 98 Ind. 425; Baghy v. At-
lantic, M. & 0. BR. Co. B6 Pa. 201; Toronto
General Trust Co. v. Chicage, B. & @ R.
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Co. 123 N. Y. 87;: Comstock v, Frederickson
51 Minn. 350; Graydon v.Church,7 Mich. 88,

But the rule of comity is never allowed to
operate when it will contravene the rights of
a citizen of the state where the sction is be-
ing taken. So far as this local branch and
its officers and members are concerned, how-
ever, they are part and parcel of the corpora-
tion. The receiver appointed in Indiana and
the ancillary recciver appointed here, not
only represent the creditors of the corpora-
tien, but stand in its stead ; and vnder the
decree of the Indiapa court and the Wayne
circuit court, in chancery, In this state, they
are directed to gather in the assets ; and, an-
less some reason is shown why that order
should not be carried out, this local bracch
and its officers and members cannot refuse to
turn over the assets to the ancillary receiver,
and, when he has possession of such assets
the court may order them transmitted to the
Indiana receiver. But such order should be
made only when it is made certain to the
court that the members from this state would
share proportionately with the other members
throughout the organizaticn. The fund is
found in many different states, and comity
requires that we should do all we can to in-
sure, o5 far a8 pussible, a speedy distribution
of the whole property among those entitled
to it. But the court below must have some
discretion in making this order so that the
rights of the citizens of this state may be
protected.

By the answer of the local branch and fita
officers, it appears that the fund has been
garnished in their hands, and that such pro-
ceedings are still pending and undetermiaced.
Certainly, the court would not make an or-
der for the payment of this fund into the
hands of the receiver antil the questions aris-
ing under the garnishment proceedings are
rletermined. he plaintiffs in those cases
have a right to their day in court before they
can be deprived of the fund, or before the
local branch snd its officers are bound to pay
it over to the receiver. The plaintiffs in the
garpishment procceedings are not parties
here, and their rights caonot be here 1fti-
gated. If they have obtained a valid lien
on the fund, that lien is not dissclved by the
filing of & bill, and the appointmeat of a re-
ceiver, but may be enforced. KHubdard v.
Hamilton Bank, T Met. 340 Taylor v. Colum-
Ean Ins. Co. 14 Allen, 353 Fulger v, Colum-
bian Ins. Co. 99 Mass. 267. Proceedinga for
contempt are not appropriate for the trial of
issues involving the title to this fund, or to
determine the validity of the lien which the
garnishee claims. » parte Finlis, 59 Cal,
405; Be Paschal, 77 T. 8. 10 Wall. 453, 19
L. ed. 992; State v. Ball, 5 Wash. 387.. In
Beach on Receivers {sectlon 247) it 1s sald:
“It is also equally well settled that, in &
proceeding to pueish for contempt of court,
the question of the title to the properiy can.
not arise or be adjudicated. The court will
not in such a proceeding do more than pass
upon the bare question of contempt, It will
not directly or indirectly assume to consider
or to decide to whom the property belongs,
or to decide that the receiver has or not
the right of possession in and io it.”
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The court below offered to permit the re-
celver to bring suit for these assets, which
offer was declined. We think the court, un-
der the facts stated in the answer of the Jocal
branch and ita officers, properly refused to
adjudge the parties guilty of contempt. We
may remark, however, that, if the assets are
finally paid Into the hands of the receiver,
it will be the duty of the court to direct that,
upon their payment aver to the Indiana re-
ceiver, the Michigat claimants shall receive
a proportionate dividend with creditors else-
where, :

The writ will be dended.

The other Justicea concur.

Flora A. POOLE

- n.
CONSOLIDATED STREET R. CO., Fif.
sn Err, .

(eeannee-Mich..oneee)

-1. Itisnot negligence as matter oflaw
to attempt to alight from a car at a
plessure resort station establivhed by a street
railway company, on the side opposite to that
prepared for the reception of passengers if those

.. in charge of the car have invited an alighting on
such opposite side,

2. That a car hasnotreached the usual
stopping place when a stop is made and a
passenger attempts to alight, will not render him
guilty of negligence if there was no warning not
to atight and from the surroundings § passenger
wmight well have understood that the etop was
mads for that purpose.

3. Whether or not the unevenness of
the ground st & point used by passen-
gers ioalighting from a car is such as to con-
stitute negligence on the part of the carrier i a
questioa for the Jury,

4. A defendant is entitled to have fts
theory of the case presented to the jury
in specific instructions if such theory is supported
by evidence and the {ustructions are properily
Ieq

May 22, 134.)

ERROR to the Superfor Court of Grarnd

Rapids to review & judgment in favor of
plaintiff iv an action brought to recover dam-
ares for personal injuries alleged to have been
caused by defendant’s negligence. Retersed.

The facts are 2tated in the opinion,

Mepsrs, Kingsley & Kleinhans for ap-
pellant,

Messrs. Wesseling, Corbitt & Ewing
for. appellee, -

Montgomery, J., delivered the opinion
of the court:

The defendant operates an electric street
railroad in Grand Rapids, with a line ex-
tending to Reed’s Lake, which is a summer
resory a ghort distance east of the city. The

MicaieAX Suvrremz COURT.
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compsany maintajns pleasure grounds at this
place, including a pavilion and conveniences
for visitors, During the summer, the travel
over this route is very large. For the con-
venient transaction of its business, the com~
pany’s double track is extended and formed
into a loop at the Reed’s Lake terminus, so
that cars may run continuously, without re-
versing or switching. sronnd this loop, and
back to thecity. Within this loop ia vacant
ground, and, on the side to the north, nearest
the pavilion, c¢inders have been spread, con-
necting with the walk and the pavilion, and
forming an admittedly safe landing place.
The accompanying sketch sufficiently shows
the surroundings tc indicate the situation.

On the evening of the 12th of April, 1892,
the plaintiff, who bhad taken passage on one
of defendant’s cars, in attempting, after the
car came to a stop, to alight inside, pext the
loop, received seriousinjuries. She brought
this suit against the company, alleging that
the defendant did not keep its greunds at.
Reed’s Laka, at and adjacent to where said
car stopped for passengers to leave the same,
in such condition that passengers might
alight with safety from said ears by night,
but permitted said grounds to be and remain
in such a rough, broken, and unever con-
dition, and permitted a steep bank of earth,
of the height of, to wit, six inches, 1o be and:
remain at and alongside of said railway at
said terminus where said cars stopped for
passengers to lenve the same, £o that pas-
sengers alighting from said cars were liable
to be thrown down and injured ; and alleging
that the plaintiff, by reason of the unsafe
condition of the grounds, was, without fault
ou her part, thrown down and caused to fall
to the ground with great force and violence,
and received the injury complained of. The-
plaintiff covered a verdict for $3,000, and de-
fendant brings error.

NOTR—The situation of the stopping place where
the accident oecurred in the above case, while un-~
esusl, ¥ sufficiently like that in many other places
to make the decision valuable, Forthe wholearray

25 L.R.A,

of cases on injuries received jon getting on or ot
railroad trains (but pot incloding street mailwzy
cases), see hote to Carr ¥. Eel River & B R Co, (Cal)
1L B. A 35 :
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The defendant contends that upon the
whole record it appears that the landing
. place provided on the portherly side of the

track was suitable snd proper, and known to
the plaintiff to be so0, and that she bad no
right to alight on the side of the car nextthe
loop, and that, if she chose to do so, it was
at her own risk; and it is further contended
that the plaintiff's teatimong, taken as »
whole, failed to make it clear bow the injury
occurred, and also that the grounds inside the
loop were a reasonably safe landing place.
A number of other questions are raised, re.
lating to rulings on the trial as to admis-
pibility of testimony, refusal of requests to
charge, preferred by counsel for the defend.
ant, and the charge of the court on its own
motion, which will be considered in order.
The plaintiff's theory Is that in attempting
to leave the car she stood with both feet on
the running board ; thata gentleman whn was
aboard the car assisted her from the running
board to the ground; that she clasped his
hands in making her descent to the ground,
and that, upon stepping down from the run-
niog board, she step upon the steep bank
of earth, which the testimony shows to be
somewhere from four to five inches high ; that
her foot slipped and gave way, and that she
fell, and received the injuries in question.
The defendant’s theory as to the manner of
ber injury is that the true cause of herinjury
was not the uneven condition of the ground,
but that it was occasioned by some person
stepping upon the plaintiff's dress as she
was alighting, thereby throwing her to the
ground ; and the defendant offered the testi.-
mony of numerous witnesses tending to sus-
tain this theory.

It is strenuously insisted that, the company
having provided a safe landing place on the
northerly side of the Joop, its full duty to
the pascengers was performed, and that it
cannot be keld liable for an fnjury oceurring
by reason of a passenger sttempting toalight
{nside the loop. Upon this question the trial
judge charged the jury as follows: “ A street-
railway company has the right to select and
adbere to the making of their own arrange-

. ments for platforms and landing places at
such resorts as Reed’s lake, provided, ocly,
that tbe‘{ make the Janding place on coe side
safe and commodious, and so conspicuous
that all passengers can see it by day or by
night, unless it has been 50 used, and is so
used, and the circumstances are such, In con-
nection with the landing, as amounts to an
invitation to alight on the otber side:” and,
further: “JIt is certain, under the testimony
in this ease, that the construction of that
walk and landipg, running from 30 feet wide
down to 10 feet each way, and an extent of
from 150 to 200 feet along this north side
next to the resort, that it offers a plain and
palpable jnvitation for the passengers upon

its trains to get off upon that side; ard I

have no doabt that under the arrangements

a8 testified to, and uncontradicted, in order
for the company to be held as inviting an
alighting npen the inside of the loop, that
there must be, and should be, some positive
act on the part of the company, as if & con-
ductor should invite a passenger to get off

25 L. R. AL
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upon that side, or as if any arrangements had
been made for the landing of passengers upon
that side; and I belicve the law to be, under
the peculiar testimony in this case, that there
should be something that you should fix in
your minds, other than the fact that pas-
sengers upon a Joaded train, riding upon the
runping board, upon the outlside, saw fit to
jump off within the loop, and run around
across the track to the place of amusement.”
This charge was sufficiently favornble to the
defendant, and fairly stated the law of the
case, if there was any testimony tending to
show that passengers had been, by the course
of conduct of the defendant, invited toalight
upon the inside of the loop. See MceDonald
v, Chirago & N. W. R. Co., 28 lowa, 124, 98
Am. Dec. 114; 2 Redf. Raiiways, 533. We
also think that there was testimony which
{ustified this instruction. According to the
plaintiff’s testimony, she had previously been
helped off the car by conductors inside the
loop, and there is abundant testimony in the
record that the common practice wastoalight
on either side indiscriminately., The car was
80 constructed that passcogers could alight
from either side, and there was no warning
or notice to passengzers to step off only on the
portherly side. The cars were crowded with
passengers, and the evidence shows that, as
some would alight, others would press for-
ward and take their sests. Under these cir-
cumstances, we are not prepared to say that,
as a matter of law, it was negligent to at-
tempt to alight on the inside the Joop. But
it is said that the car had pot reached fts
usual stopping place, nor the place where
plaintif bad been previousiy assisted to
alight. DBut the car had come to a full stop
on the occasion in question. There was no
warning not to alight, and a glance at the
surroundings is sutlicient to indicate that a.
passenger might well kave understood that
the stop had been made for that purpose.
The evidence shows that mot the plaintiff
alone, but substantially all, if npot all, the
passengers, interpreted the stop as an invita-
tion toalight. The cinder walk was opposite
the stopping place on the porth, and the car
was direcily opposite the walk which leads
to the pavilion. We also think the question
of whetber the uneven condition of the
ground was such as to amount to negligence -
on the part of the company was, under the
circumstances of this case, fairly a question
for the jury. The plaintif’s theory was
that the bank of earth from which her foot
slipped was directly at the point where one,
in slighting from the car, wonld be lik(:ily
to step upoa its edge, and slip backward.
We are not prepared to say, as a matter of
law. that this was a suitable landing place.
The defendant asked the court to charge
the jury as follows: “If the jury find that
the space between the outer edpge of the
runcing board of the car and the edgg of the
god or little embankment was not more than
seven of eight inches in width, it was oot
regligence on the part of defendant to have
such a space at that time aod place, and the
plaintiff cannot recover.” This request was
refused, and the defendant's counsel assigns
error upon its refusal, citing and relying
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upon the cace of Ryan v. Manhattan R, Co,,
121 N, Y, 128, as sustaining their contentlon
that the request should have been given.
That case is not st al] analogous to the pres-
ent. Tlat was the case of an elevated railway
company, which bad left 8 space of from
seven to eight inches between its platform and
the running board of the car. This runoning
board was presumably substantially upon the
same level as the platform, and the court held
that some space was necessary between the
running board and the platform to emable the
company to run its cars, and that, because of
8 necessary curve in the track, the distance of
seven or eight inches was not unreasonable,
and that, as it must be known that there is
o vacant space between the car and the plat-
form, such a space as could be spanved by a
tingle step of a passenger was not unreason-
able, and the leaving of such a space was
not negligence. But in the present case the

assenger was compelled to step downward

a order to alight, the running board of the
car being about eighteen tnches above the
surface of the earth, and we cansot say, as
matter of Jaw, that a passenger, in stepping
down from the running board of the car,
would in all cases step outward more than
seven or eizht inches, There was certainly
no necessity for maintaining an obstruction
there which could work injury, and the only
legal guestion which could possibly be in-
V(ﬁved is whether the situation of this mound
was such that one, in landing from the car,
would reach it, and be likely to be injured
by stepping upon the edge of the mound ; and
that question the request does not submit,
end was therefore properly refused.

In the main, the canse was very carefully
presented to the jury ; but we think the court
committed one error which is important, in
view of the defendant’s testimony, and the
theory upon which it contested the case be-
fore the jury., The defendant requested the
court to charge the jury as follows: “If the
jury find that the injury was occasioned by

Jrrmors SurrEM® CovURT.
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some one lepping on plaintifl’s dress as she
was alighting, and sbe was thereby caused to
fall, shie cannut recover,” This reguest pre- _
sented the defendant's theory of the case, and
should have been given. The plaintiff de-
nied any such occurrence, and described in
detail how she claimed the injury occurred,
while the defendant produced & number of
witnesses who testitied that her first state-
ment of the occurrence was that some person
stepped upon her dress, and caused her to fall
from the car, and produced three witnesses
who witnessed the occurrence, and who gave
testimony iu the same line. This presented
the issue for the jury. There was no middle
ground. There was no claim of two concur-
ring causes. There could be no recovery
unless the plaintiff’s theory of the manner in
which the accident occurred was found to be
sustained by the proof; and if the testimony
offered by the defense, which tended strongly
to show that the injury occurred by reason of
some dperscm stepping upon her dress, was be-
lieved, there was no testimony in the case
connecting the cause of the injury with the
fault attributed to the defendant in the dec-
taration. The omission to give this request
is noi cured by the general instruction that,
if the injury was caused by accident or mis-
adventure, without fault of either the plain-
tiff or defendant, there could be no recovery.
The defendant had a right to have its theory
of the case covered by specific instructions.
Dnkeman v. Arnold, 71 Mich. 658; Peopls
v. Jacks, T8 Mich. 218; 0" Callaghan v. Boe-
sng, T2 Mich, 669 ; Cooper v. Mulder, T4 Mich.
374; Wildey v. Crane, 69 Mich. 17; Balbitt
¥v. Bumpus, 73 Mich. 831; Miller v. Miller,
97 Mich. 151.

The other questions presented are not likely
to arise upon a new trial, but, for the error
pointed out, the judgment uill be retersed, with
costs, and a new trial ordered.

Hooker, J., did not sit ; the other Justices

concu y

ILLINOIS SUPREME COURT.

Walter P. WARREN et al., Appls.,

.

FIRST NATIONA%UIgANK OF COLUM-

raenLe)

1. A partof a debt ora chose in action
may be assigned:in equity creatiog a
trust in favor of the assignee and an equitable
lien upoa the tund,

£. A'fund that exists potentially,sithough
1t 3 not yet due, i3 subject to #o equitable assign-
ment of a portion of it which will be operative
a8 5000 as the fund is acquired. - .

3. The charter alone of a foreign cor-
poration aod not the general legistation of the

NoTE—As to walidity of preferences smong
creditors given by insoivent eorporations, see nols
to Lyons-Thomas Hardware Co. ¥. Ferry Stove
Mfg. Co. (Tex) 22 L. B. A. 802

L LRA

state tu which 1t was created will pave effect to
Itnit it powers outside of that state.

4. The New York statute prehibiting
assipnments or transfers by insolvent
corporations has no extraterritorial force
and does not affect the validity of an assignment
bY sn insglvent ¢corporztion executed in (hio as
arunsfer of a funad fa Tlinois,

5. The mere insolvency of a corpora-
tion does not eg instan!i deprive itz directors
and officers of power to dispose of the corporate
property in sood faithas payment Or security of
eorporate debts, sithough the efect may beto
give some creditors a preference over others.

6. A factor'slien cannot attach 1o goods
which never came into his actual possession but
were delivered or ceonsigned by the owner di-
rectly to the purchasers, even if the factor's cooe
tract provided that the goods should be cOD~
signed to nm for sale, - T

_ October 78, 1301)

Bee also 31 1. R. A. 497; 39 L. R. A. 254.
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APPEAL defendants, claimants of a fund
in the bands of Pulimsen's Palace Car
Company which belonged to the Ohlo & West-
em Coal & Iror Compsny, otber than the
First National Baok of Columbus from a de-
cree of the Appellate Court, Firkt District, re-
versing a decree of tbe Circnit Court for Cook
County giving appeilants’ claims priority over
that of 1be bank in an interpleader proceeding
by Pullman’s Pslace Car Company to deter-
wine the right to such fund, Rerersed.

The facts are fully stated in the opinion,

Mesars. Warren & Cox and Flower,
Smith & Musgrave, for appellant Walter
P, Warren:

There are five objections to the bank’s
<laim:

1. The order was drawn by H. O. Stan.
wood, who signed as assistant treasurer, but
who had no authority whatever to draw such
a draft. ‘

Taylor, Corp. § 236; KocA v. National U.
Bidg, Asso, 35 1lL. App. 463; Adame v. Cross
Wood Print Co, 27 I1l. App. 813: Stokes v. New
Jersey Pottery Co, 46 N, g L. 237; Thomas v.
Morgan County, 59 1L 479; Read v. Buffum,
%9 Cal. 77; Titusv. Caire & F. B. Co. 37T N.
J. 1. 98; Morawetz, Priv. Corp. §8 585 et seq, ;
Leggett v. New Jersey Mfg, & BRg. Co. 1 K. J.
Eq. 541, 23 Am. Dec. 723; Stow v. Wyse, 7
Coon. 214, 1S Am. Dec, 99;: Hydev. Larkin,
$3 Mo. App. 365; Chicago & N, W. R. Co. v,
James, 22 Wis. 194; Hoyt v, Thompaon, § N.
Y. 320, 19 N. Y. 207; Walworth County Bank
v. Earmers Loan Co, 14 Wis, 323,

2. The order was 8 partial assignment of a
particular fund to become due, to the drawer,
aod is not good unless accepted.

Marndeviile v. Weleh, 13 U, 8. 5 Whest, 278,
§ L. ed. 87; Chapman w. Shattvck, 8 111, 49;
Crosly v. Loop, 13 1L €25, 14 L). 330; CRicago
& N. W, B Co. v, Nichols, 57 IIl. 484.

3. The draft is void under the New York
statute, because at ibe time It was given the
Obio & Western Cosl & Iron Company bad
refused the payment of its notes, and the order
was drawn and delivered with the intent, and

such waas its effect, of aselgning or trapsferriog
" the propetty of the company for the bevefit of
Jobo M. Glidden, who was a stockbolder in
aosd the president of Lthe company.

N. Y. Rev. Stat, 1827-25, § 4, chap. 19;
Lippincett v, Shaw Carriage Co. 25 Fed. Rep,

i7: Adams v. Keilor Mill Co. 85 Fed. Rep.
433, :

4. The order or draft §s void under the New
York statate becsuse it was givea in cou-
termplation of the insolvency of the Ohio &
Westarn Coal & Iron Company.

N. Y. Rev. Stat. 1827-%8, § 4, chap. 18;
Tutinton v. Bank of Attica. 21 N. Y. 406;
Brouwwer v. Farleck, 9 N. Y. 589; Bowen v,
Tease, 3 Hill, 221; Harris v. Thompson, 15
Tarbh, 62; Silell v. Remsen, 33 N. Y. 93:
Paulding v. Chrome Steel Co, 94 N, Y. 534;
FPercev. Crompton, 13 R. L 812; Starkwenther
v. American Bible Soc, T2 11l 50, 22 Am. Rep.
133; Santa Clara Female Academy v. Sullivan,
116 1L 845, 56 Am. Rep, 776; Metropolitan
Bank v, Godfrey, 23 I\ 579, sand note; Euing
¥. Toledo far. Bank, 43 Ohio St. 31; Wait, In-

wolv. Corp. § 329,
5. The order or draft is invalid undmj the
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common law, as declared by the decisions in
the state of Obio, because it wag a preferencs
given by an insolvent corporation, which had
ceased doiog business,

Morawetz, Priv. Corp. § 803; Wait, Insolv.
Corp. §% 182, 634: Rovss v. Merchants Nat,
Bank of Cincianati, 5 L. R. A, 374, 48 Ohio
St. 403; Kankakee Woolen Mill Co. v. Kampe,
83 Mo. App. 220,

Glidden & Curtis, as sales agents, never had
such possession of the property out of which
this fund arises as to acvquire a lien thervon,

Mechem, Agency, 85 836 ¢ acq.; Strakornv,
Union Stock Yard & T. Co. 43 TIL 427, 92
Am. Dec. 142; Winne v. Hammond, 37 Il 99,

Glidden & Curtis acquired no right to a lien
on this fund by virtue of the contract of No-
vember 3, 1887.

Boomer w. Cunningham, 22 1, 820, 74 Am,
Dec. 135; Hunt v. Dullock, 23 111, 820; Allen
v, Montgomery, 48 Miss. 101; Strong v. Krebs,
83 Miss, 328; Hoffman v. Brungs, 83 Ky, 400;
Cook v. Brannin, 87 Ky. 101; City F, Ins. Co. v.
Olmsted, 33 Conn. 476; Clay v. East Tennessco
& V. R Co. 6 Heisk. 421; Eead v. Moshy, 5 L.
R. A, 122, 87 Tenn. 759; Mondyv. Wright, 13
Met, 17, 48 Am, Dec. T08; Ctynoweth v. Ten-
ney, 10 Yia. 403; Stearns v. Quyney Mut. F,
Ins. Co. 124 Mass, 63, 26 Am. Rep. 647; Chase
v. Denny, 120 Mas=s. 566; Christmas v. Russell,
81 U. 8, 14 Wall. 69, 20 L. ed. 762; Ford v,
Garner, 15 lod. 298; Rogers w. Hosack, 18
Wend. 319; ILit v. Bank of Augusia, 13 Ga.
341: Bromwell v. Turner, 37 INl. App. 561.

The contract of November 3, 1837, was not
a valid contract, because procured by Glidden
for the benefit of his firm when the company
was insolvent and he the president thercof.

Beach v, Miller, 130 Ill. 170; Atwater v,
American Erch, Nat. Bank, 40 IIL App. 501;
1 Beach, Priv. Corp, § 2413,

Mr, E. R.Jewett for appellant Baltimore
& Ohio R. Co.

Mr. John S. Cook for appellant Evan T,
Ellicott.

Messrs. Smith, Helmer & Moulton for
appellant Marcus A. Thompson. :

Mesre. Lyeden Evans and Frederick
Arnd, for appellants, the trustees of Glidden
& Cortis:

YWhen the goods are consizned to a factor,
and hLe makes sdvances on them, he bas the
right to seli them, and may, cut of the pro-
ceeds, satisfy bis lien.

2 Rent. Com. § 44, p. 642; Zoit v. Millandon,
4 Mart, X_ B. 470,

The len also extends to proceeds of the
oods. *
£ Hudson v. Granger, 5 Parn. & Ald. 27;
Keiser v. Topping, 72 111 226; Jarcis ¥. Rogera,
15 Mass, 389,

Ap arreement to pledze property to coms
inta being makes the pledze attach imme-
diately upon tbe property cowming inte being,

Macomber v, Parker, 14 Pick. 497; Donald v,
Hewitt, 33 Ala. 534, 75 Am. Dec. 431; Smitk
v. Affiins, 18 Vi, 481; Goodenow v, Dunn, 21
Me. 86: Syers v, South Avalralian Bkg, Co. L
R 8 P. C. 543; Wisner v. Ocumpaugh, 71 N.
Y. 113; Coates v. Donnell, 16 Jones & S. 48;
Barnard v. Norwich & W. R Co. 4 Cliff. 351;
Kirksey v. Mears, 42 Ala. 428; Eilend v.
Literpodd & L. F. & L. Ins. Go. 30 Cal. 78,

*
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On future property thls lien 18 good against
subsequent contract creditors of he lineor,

Jones, Liens, § 42; Jones, Chattel Mortgages,
Q 157; Tedford v. Wilwa, 8 Head, 311; Polk v.
Foster, TRaxt. 98: Grange Warchouse Asso. v.
Chren, 86 Tenn, 355; Read v, Mosby, 5 L. R AL
122, 87 Tenn. 759,

The pledeee does pot lose his lien by per-
mitting the pledgor to bave the property fora
special and limited purpose.

Cooper v. Ray, 47 1N, 53; Hution v, Arnett,
61 111 198; Langton v. Waring, 18 C. B, N. 8.
815; Way v. Daridson, 13 Gray, 463, 74 Am.
Dec. 604.

Mersrs, Norton, Burley & Howell, for
appellee: :

The order or draft in question operated asan
equitable assignment, pre taate, of the fund
ia the bands of the Pullman compary from
the time of its delivery. Notice 1o the drawee
was not pecessary to perfect the title of the
bank as against avy party to this cause.

3 Pomeroy, Eq. Jur, €8 1280, 1231, and
notes; v. Manhattan L, Ins, Co. 40
1. 898; National Bank of America v, Indiana
ﬁgﬁ? 114 IL 483; Phitlips v. Edsall, 127

The fact that the debt agzninst which the

. @raft was drawn wasnot theo due and payable
{3 immaterial.

3 Pomeroy, Eq. Jur. § 1283, and cases
cited; Anderson v, DeSocr, 6 Gratt. 364, See
alzo 1 Am. & Eng. Encyclop. Law, 830, 840; 2
Story, Eq. Jur, 13th ed. §1044; 1 Daniel, Neg.
Inst, 3d ed. § 23.

An insolvent corporation may deal with -its
creditors by making payment. etc.

Wait, Insolv. Corp, & 16%: 2 Morawetz,
Priv. Corp. £3 802, 804; Cook, Stock & Stock-
holders, § 691; Paulding v, Chrome Steel Co. 94
N. Y., 3; Dutcher v, Importers & T. Nat.
Bank, 59 X. Y. 12, Refelucald v. Commercial
Hotel Co. 106 1N\, 439; Rajland v. McFall, 137
1. 81; Glover v. Les, 150 I, 102; Weder v.
Mick, 131 111, 526.

Bailey, J., delivered the opinfon of the
court : ¢

On the 5th day of October, 1859, Pullman’
Palace-Car Company, being a debtor of the
Ohio & Western Coal & Iron Company, a cor-
poration organized under the laws of the
state of New York, inthe sumof $31,695.63,
filed its bill of interpleader in the cirenit
court of Cook county agsinst the First Na-
tional Bank of Columbus, Ohio, the trustees
of the Iate firm of Glidden & Curtis, the Ohio
& Western Ceal & Iron Company, and James
A. Hall. its assignee, and divers creditors of
that corporation, who were seeking to reach
the indebtedness in question by process of
garnishment, praying to have these various
claimants upon the fund in its hands brought
into court, and required to interplead as to
their respective interests and pricrities. The
defendants kaving appeared and answered,
the cause was keard on pleadings and the
master’s report, and it was decreed that a
proper case for an interpleader was presented ;
and, the corplainact haviog paid into court
the full amount of the indebtedness in ques-
*ion, the defendants were perpetnally en-
Jjoin~d from proceeding further agaiost it for
LLRA 5
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the collection of the same, and It was ordered
that the fupd thus paid into court stands-
in lieu of the complainant’s 1iability as gar-
inshee or otherwise. The cause, asbetweenthe-
several defendants, being afterwarda heard,
it was adjudged and decreed that the elaims-
of fourof theattaching creditors, viz., those
of Walter P. Warren, the Baltimore & Ohio-
Railroad Company, Evan T. Ellicott & Mar-
cus A. Thompson, aggregating $22,771.97,
were entftled to priority, and those claims,
with interest thereon from the date of the de-
cree were ordered to be paid in full; and it
was further decreed that the First National
Bank of Columbus was entitled to the resi-
due of the fund after the payment in full of”
these four attaching creditors. From this de-
cree the First National Bank of Columbus and
the trustees of Glidden & Curtis appealed to-
the appellate court; and in that court the de-
crec was reversed, and the canse was remanded
to the circuit court, with directions toentera.
decree giving priority to the claim of the
bank, amountiog to $16,676.79, and ordering-
that claim, with interest thereon from March
1, 1889, to be first paid in full, and ordering
payment of the residue of the fund to the-
trustees of Glidden & Curtis. From the
judgment of the appellate court the four at-
tachment creditors and the trustees of Glidden.
& Curtis have appealed to this conrt.

The facts in relation to the claim of the
First National Baok of Columbus, Ohio, 2s.
slown by the evidence, are sabsiantially-
these: On February 8, 1839, and prior to that
time, the trustees of the Ohio & Western.
Coal & Iron Company resided in Massa-
chusetts, Maine, New York.and Pennsylvanis,
and one of their oumber, James A. Hall, who-
was also vice-president of the compary,
resided at Columbus, Ohig. John M. Glid-
den, the president, and George R. Chapman,
the treasurer, resided and had their otlice at
Boston, Masss., and Chester Griswold, the-
secretary, resided and had his office in the-
city of New York. The company had an
office in New York City, where its corporate-
meetings were beld, and it also bsd an office-
in Boston, where its principal financial busi-
ness was transacted, and also ome at Co-
lumbus, where its principal operative busi-
ness was carried on, its mines and furnsces.
being all sitnated in Ohio. Books of account
of the transactions in Ohio were Kept at the
Columbus oftice, and books of account were-
also kept at Boston. The representatives of’
the compapy residing at Columbus were
Hall, the vice-president, and H. C. Stan-
wood, whose office or agency, as he was.
Eknown and held out to the world, wad that
of assistant treasurer ; svd he had, ever since
the organization of the company, which was-
then about six years, been performing the
duties appropriste to that position, and had
been recognized by the company in many
ways as holding that office. It i3 now
claimed, however, that no such office as as-
sistant treasurer was provided for by the by-
laws of the comparny, and that there iz no-
record upon the books of the company eof
Stanwood’s appointment to that office; but
the evidence clearly warracts the conclusion:
that, from the first crganization of the com-
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pany down to the time of the transactious in
-question in this suit, he had actual charge of
the financial affairs of the company at Co-
Jumbus, and was, ds facto. {ts treasurer at
that place. In transacting its financial busi-
ness in Ohkio, the company. from the first,
keptits bank account with the First National
Bank of Columbus; the business with the
bank being all trapsacted, ob the part of the
-company, by Stanwood. All deposits were
made by him, and all checks bore his sig-
nature, although a psrt of the checks seem
‘t0 have been also countersigned by Hall, the
vice-president, while others were signed by
Btanwood alone. Among other inancial trans-
actions between the bank and the company,
-Stanwood drew, through the bank, a large
number of drafts in favor of the company on
-Glidden & Curtis, of Boston, which were
bonored. In January, 1589, the company was
indebted to the bauk in the sum of $20,000
for money previously borrowed, and in re.
newal of which indebledness it gave its two

romissory notes for $10,000 each, one dated
Sanuary 10, ard the other Jaguary 12, 1889,
and each payable thirty days after date, to
the order of Glidden & Curtis, and indorsed
by them. This loan was made at the earnest
solicitation of Stanwood, and the business
with the baok in relation to it was transacted
by him. The loan seems to bave been made
principally upon the financial standing and
credit of Glidden & Curtis, who were then
reputed to be wealthy and responsible, the
bank having declined to make the loan on the
credit of the coal and iron company alone.
On the night of February 8, 1859, the officers
of the bank baving Jearned that Glidden &
<Curtis had failed, and had made ap assign-
ment for the bepefit of their creditors, and
being alarmed about their security upon the
notes, sent for Stanwood, who was the only
officer ¢f the company then in Ohio, and
<demanded further security from the com-

Eany. No security was given that night,
. Lat, at about 9 o’clock the following morn-
ing, Stidnwood executed and delivered to the
bank the following instrument: “Columbus,
Ohio, February 8, 1889, To the Pullman
Palace.Car Company, Pullman, 111.:+ Please
pay to the First National Bank of Columbus,
Ohio, or order, the sum of twenty thonsand
«ollars of the money owing by you, and to
become due to us on or about the 15th day of
February and the 15th day of March, 1889,
valae received by us, and charge the same to
" our account, The Ohio & Western Coal &
Iron Co., by H. C. Stanwood, Asst. Treas-
urer.” XNotice of the execution of this in-
gtrumept was at once given to the Pullman
Company by telegraph. and on February 11th
it was presented to that comparny, aod pro-
tested for nonacceptance ; and on the 13th day
-of February, and again on the 15th day of
March, it was presented, and protested for
nonpayment. On February Sth, Thompson
began his suit by attachment, in the circuit
«<court of Cook county, against the coal and
iron company, and caused the Pallman Com-
- pany to be summouned as garnishee. This
-attachment was followed at different dates by
those of the other sttaching creditors, and on
Febroary 11th the coal and iron company
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made an assignment to James A. Hall, as.
signee; the deed of assignment being de-
livered to Hall, and filed for record in the
probate court of Franklin county, Ohlo.
The first propnsition affecting the claim of
the bank to priority, raised by counsel for the
appellants, is that Stanwood had no anthority
to execute to the bank the instrument above
set forth, and that such instrument therefore
was ineflectual as an assignment to the banlk
of any portion of the fund in the hands of
Pullman’s Palace.Car Company, The queb-
tion thus raised is ome of fact to be de-
termined from all the evidence, and it must
be confessed that the testimony of the various
witnesses, applicable to that question, ia far
from being harmonicus. It is to be noticed,
however, that both the circuit and the ap-
Ee]la:e court, after considering the evidence,
ave reached the conclusion that Stanwood
was vested by the coal and iren company
with competent authority to execute the order
on its beball. While, in cases in chancery,
where, as in the present case, the evidence
has not been taken orally in open court, in
the presence of the chancellor, we are not
concluded by the decision of the court below,
but may examine and pass upon the evidence
ds novo, till some degree of weight {s prop-
erly due to the concurring decisions of the
two courts to whose judicial investigation
the evidence fn the case has already been
subjected. We have nevertheless given the
evidence an earnest and careful consideration,
and, while it must be said that the question
fs not altogether free from doubt, we are in-
clined to concur with the conclusion reached
by the courts below. The evidence in the
case i3 very voluminous, the abstract of the
record constituting & wolume of over 540
printed pages. It ismanifest, thercfore, that
any attempt on our part to give such an an-
alysis of the evidence as will adequately
show the grounds upon which our conclusion
i3 based would involve an expenditure of
time and space which, in view of the pressure
of other duties, we can but ill aford, and
which, after all, wou!d subserve no usefnl
purpose. It may be said, briefly, that it is
clearly shown that, in his position of as-
sistant treasurer, Stanwood had general con-
tro]l of the fiscal concerns of the company ia
Obio, especially in the abeence of Hall, the
vice-president; and i1 appears that, at the
time the Instrument in question was exe-
cuted, Hall had gone to New York to attend
a corporate meeting, Jeaving the entlre charge
of the financial concerns of the company in
Ohio in Stanwood’s baods. Hall testifies
that, as to financial matters, —matters ip re-
spect to loans and their payment,—Stanwood
had always been authorized to act for the
company ; that, {n the absence of the witness,
Stanwood conducted the fnancial business of
the company ; and that witoesa had no recol-
lection of having ever notifled the bank of
any limitation upou Starwond’s power to
manage financial matters. On further ex-
amination he says that the particalar part of
the company’s business at Colambus which
Stanwood sttended to was the money part;
that he had charge of all matters of money
at the Columbus office, including the ac-
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counts at the hank; that he pegotiated the
$20,050 loan, and was in the habit of ne-
gotiating lonns at Columbus; that he signed
checks on the bank, which the witness count-
ersigned while there, but that, when le was
away, Stanwood drew checks without his
countersignipg them, Stanwood himself tes-
tified that the duties he performed as assistant
treasurer were all the financial duties, -—the
entire business of the company, so far as it
related to the disbursing of money, the col-
lettion of accounts, and the care of property
under hig charge; that he attended to the
building of some 150 houses ; that he bought
the most of the supplies of all kinds, and had
the general conduct of the business, up to the
time Hall came to Ohio, which was in July,
1887, except the operation of the furnaces and
coal mines ; that he had charge of the financial
business entirely, and of everything con-
pected with that department ; that be kept the
accounts with the bank, looked after deposits,
and drew the checks; that be negotiated the
$20,000 loan, and also other loans; that on
certain occasions he signed notes for the com.
pany, in pursuance of special directions for
that purpose: that Hall, after coming to Co-
Jumbus, had general supervision of the mines
and furnaces, but bad nothing whatever to
do with the financial affairs of the company;
that there was never a single transaction, of
any sort or nature, connected with the finan-
cial department of the company, that anybody
attended to, except himself, from the organi-
zation of the company to the date of its fail-
ure, Joho M. Glidden, the president of the
company, testifies in cross-examination that,
a3 he understands it, Stanwood mapaged the
financial atfairs of the company at Columbus
generally and continuously for several years;
ending at the time of the failure, in the ca-
pacity of assistant treasurer ; that he was ree-
ognized by the officers of the company, and
by its agents and employés and the public
generally, as the assistant treasurer of the
company ; that witness himself recognized
Btanwood as assistant treasurer of the com-
pany, and recalls po instance where he dis-
sented from his acts as such. The foregoing
is not, and is not intended to be, & complete
statement of the evidence applicable to the
question under consideration: but it is suf-
ficfent, we think, to show, that Stanwood,
under the designation of “ assistant treasurer,”
wag a fiscal officer or agent of the coal and
jron company, clothed with very broad and
genera! powers. The fund in the hands of
the Pullman Company consisted of money due
and to become due for products of the coal
mines of the coal and iron company; and it
seems, therefore, to have properly pertained
to the department of the finnncial business of
thst company, which was under the control
and supervision of Stanwood. We are of the
opinion, then, that in view of all the evi-
dence it must be held that the appropriation
of a portion of that fund to the satisfaction
or securing of the §20,000 loan was within
the scope of the powers conferred by the com-
pany upon him. Nor do we think it neces-
sary, in order to sustain this view, to resort
to the dectrine of estoppel, or to draw any
distinction between the actual and the ap-
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parent scope of his authority as agent. The
case does not rest, as it seems to us, upon
proof of the acts of the company in holding
him out aa its agent possessing sufficient au-
thority to enable him to execute on its behalf
the instrument in question, but the evidence
tends to establish an actual delegation of
powers broad enough for that purpose,

It is next contended that the order upon
the Pullman Company was only a partial as-
signment of the fund due or to become due
to the drawer, and that as it was not accepted
by the drawee it was ineffectual to pass the
titfe thereto to the bank in whose favor the
order was drawn. In this view we are unable
to eoncur. While a part of a debt or chose
in action is not assignable at law, it may be
assigned in equity, acd in such case a trust
will be created in favor of the equitable as-
signee of the fund, and will constitute an
equitable Yien upon it. Phillipa v. Edeall,
127 111, 535. On this question, Mr. Pome-
roy, in his treatise on Equitable Jurisprud-
ence, says: “Equity recognizes an interest
in the fund, in the pature of equitable prop-
erty, obtained through the assigoment, or the
order which operates as an assignmeant, and
permits such interest to be enforced by an ac-
tion, even though the debtor or depositary
has not assented to the trapsfer, It is an
established doctrine that an equitable assign-
ment of a specific fund in the hands of a
third person creates an equitable property in
such fund.” And again: *The agreement,
direction, or order being treated in equity an
8n assignment, it is not necessary that the
entire fund or debt should be assigned. The
same doctrine applies to an equitable assign-
ment of any definite part of a particular
fund. The doctrine that the equitable as-
signee obtains, not simply a right of action
against the depositary, mandatary, or debtor,
but an equitable property in the fund itself,
is carried out inte all its legitimate conse-
quences. Thus, the assignee may not only
recover the money from the origiral depos-
itary (the drawee), but may pursue it or its
proceeds, under any change of form, as long
a3 it can be certainly identified, into the
hands of third })er.sons who have acquired
possession of it from the depositary, as vol-
unteers, or with notice of tle assignee’s prior
right. The fund, in this respect, resembles.
a fund impressed with & trust.” 8 Pom.
Eq. Jur. § 1280, See also Pomeroy v. Man-
hattan L. Ins. Co. 40 I11. 393 ; National Bank
of America v. Indiana Bkg. Co. 114 11L 483,
Nor is it material that the fund upon which:
the draft {s drawn is not due, in that it is
noi actually in being, if it exists potentially,
for even in that case the order will operate-
us an equitable assigoment of the fund as
soon ag it is scquired, and will ereate an in-
terest in if which a court of equity will en-
force. 3 Pom. Eq. Jur. § 1253,

It is further urged that the order in ques-
tion contravenes the provisions of a statute
of the state of New York in relation to cor-
porations, and is therefore void. The Ohio
& Western Coal & Jron Company was or-
ganized under a general statute of the state
of New York, authorizing and providing for
the formation of corporations for manufactur~
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ing, mining,.mechanical, or chemical pur-iinability is created by the New York stntute

poses, passed February 17, 1848, That statute
contaius no provision prohibiting preferences
by insolvent corporations, DBut there scems
1o be a general statute in force in that state
in relution to corporations, passed in the year
18253, apd which forms a chapter in the
“Revised Statutes of New York passed in the
yeurs 1827 and 1828, and certain former ncts
which had not been revised.” That statute
contains a section which provides as follows:
“ Whenever any incorporated company shall
have refused the payment of any of its notes,
or other evidence of debt, in specie,-or lawful
money of the United States, it shall not be
Jawlul for such company, or any of its of-
ficers, to assign or trapsfer any of the prop-
erty or choses in action of such company, to
any officer or stockholder of suek company,
directly or indirectly for the payment of any
debt; and it shall not be lawful to make any
transfer or assi%nment in contemplation of
the insolvenrcy of such company, to any per-
son or persons whatever; and every such
transfer and assignment to sach person, stock-
- holiler, or other person, or in trust for them
or their benefit, shall be utterly void.”™ There
can be no doubt that the cosl and fron com-
any, at the time the draft was drawn, was
in contemplation of insclvency. On that very
day, or the day before, a mecting of the
trustees was held in the ¢ity of New York,
at which IIall, the vice-president, was pres-
ent, and at which it was determined that the
company ehould make an assignment for the
benefit of its creditors,—a step which was
taken verﬁ shortly afterwards. If, then, the
New York statute abdve quoted is to be en-
forced extraterritorially, the draft must be
held to be void, Should it be 50 enforced?
It is the charter alone which, by the law of
comity, is recognized and enforced in other
jurisdictions, and not the general legislation
of the state in which the company is formed.
The general Jaws and regalations of a state
are intended to govern onfy within the limits
of the state enacting them, and the state can
have no power to give them exiraterritorial
force. Such provisions do not, as a rule,
enter into contracts made within the state, if
they are to be performed in another jurisdic-
tion. It follows, therefore, that where a state
statute is enacted for the enforcement of a
local policy only it will not be presumed
that suck statutory provisions were intended
by the state, or by the shareholders forming

tlie corporation, to enter into the charter con- | N

tract, and to regulate the company in.its
transactions outside of the state, and they
will not affect the validity of the dealings
of the company in foreign states. 2 Mora.
wetz, Priv. Corp. § 867.

In Wlite v, Howard, 88 Covn. 342, a ques-
tion arose as to the power ¢f a New York
corporation to take a devise in the state of
Connecticut, devises 1o corporations being
forbidden by the New York statute of wills.
The court, in sustaining the devise, said:
“1If the inability to take by devise arose ont
of & prohibitory clause in the charter, the
conclosion contended for would be legal and
logical. But the ipability does not so arise.

‘There is no prohibition in the charter. The
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of wills, expressly excepting corporstions
from taking by devise. Now this corporation
brings with it from New York its charter,
but it does not bring with it the New York
statute of wills, aml cannot bring it to be
recognized as law within this jurisdiction.
There is an cbvious distinction between an
incapacity to take, created by the statute of
a state, which s local, and a prohibitory
clause in a charter, which everywhere cleaves
to the corporation.” In FElsworth «, 5t,
Louis, A. & T. I R. Co., 88 N. Y. 553, the
corporation in question was organized eader
the lawa of Illinols, snd the point in dispute
was whether a provision {n jts churter pro-
hibiting it from sclling its bonds at less than
80 cents on a dollar weuld apply, a8 a stat-
utory provision, to a sale made in the state
of New York. In deciding this guestion in
the negative, the court said:  *There is noth-
ing In the laws of New York which renders
the contract {llezal” FErven if the charter of
the defendant should be so comstrucd as 1o
contain probibitions which would have ren-
dered the contract illegal in Illirois, if made
there, they do not have that effect in this
state.” In Hoyt v, Shelden, 3 Dosw. 287, the
charter of a corporation created by the laws
of New Jersey contained no prohibition upon
the disposition of its property in case of in.
solvency. A genersl statute of the state,
however, prohibited incorporated companies,
after becoming insolvent or in contemplation
of insolvency, from selling, assigning, or
transferring any of their property or effects,
and declared all such sales to be utterly null
and void as against creditors. The question
was a3 to whether tbe title of & citizen of
New York, derived through a transfer nf a
portion of its property by such corporstion,
the traosfer being made outside of New
Jersey, was affected by such prohibition.
The court, in deciding that question io the
pegative, held that the power of disposing
of its property was one of the powers iocident.
to corporate existence, and was not destroved
by insolvency, unless so expressly provided
in the act of incorporation, and that acitizen
of New York, dealing with a New Jerzey
corporation, might rely upon the act of iu-
corpotation, and was not clintgeable with
notice of the general laws of New Jersey
restraining the powers of corporations. See
also National Bank America v. Indiana
B:kg.y&;ﬂ%li 111, 493; Hoyt v. Thompson, 19
In view of these authorities, and of map

others of like character which might be cited,
we are of the opiofon that the general statute
of New York prohibiting the assignment or
trapsfer of property by a corporation in coa.
templation of insoivency is only & part of the
local law of that state, which New York eor-
porations organized under the Act of 1848 do
not carry with them when they go to other
jurisdictions to do business, and that, having
no extraterritorial force, it has poapplication
to an assignment of & fund in Illitois exe-
coted in Ohio by a New York corporaficon.
In Starkweather v. American Dible Soc., 72
11 50, 22 Am. Rep. 133, it was held that a
Xew York corporation could not excrcise m
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power in this state which was denled to it by
the general statutes of the state of jts crea-
tion, and to that extent the rule in this state
must he held to be in conflict with that laid
down fa WAite v, Howard, supra. We sre
aware of no decision fn this state, however,
which holds that the local statutes of another
state, regulating the mode in which corporate
powers shall be cxercised, or determining the
validity of corporate acts performed in the
exercize of such powers, are to be given any
extraterritorial effect.

But it is contended that, even if the draft
in question is not affected by the New York
statute, it should, under the circumstances,
be held to be void on general principles of
equity. The theory upon which this cotnen.
tion rests is that the assets of & corporation,
the instant the corporation becomes insolvent,
become a trust fund for the benetlt of its cred-
itors, amd that the officers of the corporation,
in possession of the corporate property, being
trustees for all the creditors, cannot lawfuliy
«ispose of it otherwise than for the equal
benefit of all the corporate creditors. In
support of this view the case of Nouse v.
Merchant’s Nat. Bank of Cincinnati, 46 Ohio
St. 493, b L. R. A. 378, is referred to; and
this decision, among others, was read in evi-
«dence at the bearing for the purpose of show-
ing, as a matter of fact, the conclusion
adopted by the highest court of the atate of
Ohia in relation to the equitable rule con-
tended for. It is there held that a corporation
otganized for profit under the laws of Ohio,
after it has become insolvent and ceased to
prosecute the business for which it was
creste, cannot, by giving some of 1ts cred-
itors mortgages to secure antecedent debts,
witliout other consideration, create valid pre-
ferences in their behalf over other creditors,
or over a general assignment thereafter made
for the bevefit of ecreditors. The court, in
the opinion, recognizes the fact that the de-
cisions on the question in the other states are
contlicting, and admits that it is a matter of
first impression in that court. In this state,
however, where the fund assigned had its
#itus, where the drawee resided, and where
the order, as the parties must have contem-

vlated, was o be executed, a somewhat dif-

ercnt rule prevails, The doctrine is recog-
nized here that the property of an ipsolvent
<orporation iz a trust fund, in such sense as
precludes the directors and officers of the cor-
poration from desling with it in such man-
nier 03 to secure preferences for themselves,
Rovboom v, Whittaker, 133 111, 81; Beack v.
Miller, 130 111, 162. But we have not gone
#0 far as to hold that the mere insoivency of
a corporation. ¢o snsfants, deprived the di-
rectors and officers of the power to dispose of
the corporate property, in good faith, by way
of paying or securing corporate debts, even
though the result may be to give certain
creditors a preference over others, In Reich-
wald v. Commercial Hotel Co., 106 111. 439, a
cotporation organized under the laws of Jowa,
and doing business in this state, being iop-
#alvet, turned out a part of its property in

ayment of one of its creditors; and it was

eld that a corporation, like a patural per-
$03. in the absence of any positive law to the
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contrary, may turn ont a part or the whole
of its property in payment of its debts, and
in 80 doing may prefer creditors, if done in

ood faith, and not for a fraadulent purpose.

n Bagland v. MeFall, 137 111. 81, the ques- -’
tion arose between a judgment creditor of an
insolvent corporation and a creditor to whom
the corporation bad tarned out s porticn of
its property in payment of that creditor’s
clalm ; and such disposition of the corporate
property was sustained, the decision in Reich-
waid v. Commercial Hotel Co. supra, being
cited and approved. In Glocer v. Lee, 140
111, 102, creditors of an insolvent Iowa cor-
poration brought suit against it by attach-
ment, and caused certain insurance companies
to be summoned as garnishees, A creditor,
to whom the insclvent corporation had as-
signed the policies of insurance sought to be
reached by the garnlshment proceeding, in-
tervened, and set up title under such assign.
ment; and this court, in affirming a judg.
ment in favor of the intervener, said: “The
mattress company had an undoubted right
to pay any and all of its creditors any debt
which it jostly owed, ur it might secure a
creditor. Here the policies were in good
faith transferred to the bank, a creditor, with
the approval of the insurance companies, be-
fore any other creditor acquired any lien, or
took any steps to reach the assets of the' mat-
tress company, and we are aware of no prin-
ciple which wounld prevent the bank from se-
curing its debt in the mode adopted.”™ In
Cook on Corporsations the rule is laid down
as follows: *Corporatinns, unless restricted
by their charters, or by general statutes, may
make assignments for the benefit of creditors
to the same extent that individuals may. In
making the assigoment the corporation may
make preferences for one or more creditors
over others, or of one class of creditors over
other classes. A preference by the directors,
of themselves, is generally held 1o be fraud-
ulent.” Cook, Corp. § 691 ; and see authori-
ties collected in notea.  Our conclusion, then,
is that the order drawn by Stanwood on the
Puliman company in favor of the bank was
valid, and that it vested in the bank a first
lien upon the funds in the hands of the Pull--
man company, if, under the evidence, it can
be held that that fund at the time belonged
to the coal and iron company, and was sub-
ject to its disposition. And this brings us
to a consideration of the claim of Glidden &
Cuantis, now represented by the trustees of
that firm.

The contention is that Glidden & Curtis
were the general sellipg agents of the coal
and iron company, and as such had advanced
to that company Iarge sums of money, for
which the company, at the time of its fail-
ure, was indehted to them in the sum of
nearly $400,000, apd that they had a first
lien on the fund in tbe hands of the Pullman
Company for the payment of that indcbied-
ness, It sppears that in March, 1887, the
company, being in need of money, adopted
A reselution aathoriziog its treasurer to ex-
ecute a contract with Giidden & Cartis to ad-
vance mouney for the use of the company upon
snch terms as shonld be approved by certain
officers of the company, and that it also at
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the same time adopted a resolution appoint-
ing Glidden & Curtia *fiscal and general sel-
ling agents of the company.” Glidden &
Curtis tlernpon losned to the company
£300.000, 1 01 took as security $400,000 of its
bonds, with the option to purchase the bonds,
within & certain time, at 75 cents on a del-
lar,—an option which was duly exercised.
The indebtedness created by this loan, how-
ever, a8 it seems, forme no part of the in-
debtedness for which the Iien 18 now claimed.
- Afterwards, on the 8d day of November,
1837, a written contract between the company
and Glidden & Curtis was executed, the ma-
terial portions of which were as follows:
“Whereas, by a vote of the trustees of said
company, the said firm of Glidden & Curtis
were duly appointed fiscal and general sell-
ing agoots of said corporation: Now, there-
fore, it is hereby agrced by and between the
said corporation and the said firm that the
sajd arency ghall be carried on and conducted
upon the following agreements and condi-
tions, to the faithful performance of which
they, the said corporation and the said firm,
mutuslly bind themselves, each to the other,
fts successors and assigns, firmly by these
presents.  First. The said firm are to sell or
supervise and control all sales of said cor-
poration’sarticies and products, and they are
to furnish advances on said corporation’s pro-
duets aceording to its peeds, to such &n ex-
tent as they shall consider themselves safely
secured thercfor, at current rates of interest
and exchange ; and they are to rervler ecounts
of sales monthly to said corporation, and
charge their commissions at the rate of ten
cents per ton on the sales of coal, and two
and oune-half per cent on sales of fron. Sec-
ond. All articles and products of the said
corporstion are to be, and are hereby, con.
signed to said firm. Third. This contract is
to contivue for five years from the thirty-first
day of October, 1837.” This contract was ex-
ecuted on behalf of the corporation by James
A. Hall, vige-president, and consent to its
execution seems to have been given by a large
majority of the stockholders, but it does not
appear to have been authorized by the trustees
of the corporation. Glidden & Curtis, after
being appointed general selling agents, ap-
pointed William C. Wyman their agent at
Chicagotosell ccal. There is very counsider-
sble evidence, however, both direct and cir-
cumstantial, tending to show that Wyman
acted also as agent of the coal and iron com-
pany. But the business of his agency seems
to have been conducted snbstantialiy as fol-
lows: Coal was shipped by the company to
kim, or, as was most generally the case, di.
tectly to the parties to whom he had sold it,
and he collected the money therefor, and re-
mitted it to Qlidden & Curtis. He had on
bis office door the following sign: “Ohio
and Western Coal and Iron Company, Walter
C. Wyman, Agent,”—and the name of the
company was also printed on bis letter heads.
Where the coal was shipped directly to the
purchaser, the only document issued to Wy-
man was an instrument called a “Manifest
of Mine Shipments,” made out by the em-
ployés of the coal and fron company at the
mines, which was {n the nature of a letter of
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advice, containing a statement of the date,
nature, and amount of the shipment, the name
of the railroad by which the shipment was
made, the number of cars, and the name of
the purchaser, who was therein designated as
consignee, xnd the printed bearding of which
was a8 follows: *From the Ohic and West.
ern Cosal and Iron Company to Glidden &
Curtis, General Selling Agents, Walter C,
Wyman, Manager Sales Department. These
instruments seem to have borne no slgnature.
On the 26th day of November, 1888, the fol.
lowing agrecment was entered into between
the coal and iron company and the Pullman
Company :

“Chiecago, Ill., November 28, 1888, Pull.
man's Palace Car Company, Chicago, Ills.—
Gentlemen: The Ohio & Western Coal &
Iron Company, for convenience hLereinaftier
called the,. ‘coal company,’ hereby proposes
to furnish you with ceal of the kind and
quality hereinafter mentioned, for steam and
hammer shop purposes at your works at
Pullman, IHs., until Junpe 1st, 1889 ; the coal
to be of the best Ohio XX Shawnee, uniform
in quality, and free from dirt, stone, slate,
and other impurities, and subiect to inspee-
tion and approval of your representative at
Pullman, at the following price, {. 0. b. cars
at Pullman Juoctien, Ilis.: Oone and one-
yuarter (11) inch screened lump, three dollara
($3.00) per ton. Three-quarters (%) inch
screened lump, two dollars and ninety-five
cents ($2.95) per ton. Screened put, two
dollars and sixty-five cents ($2.65) per ton.
Payment to be made for the coal delivered in
each month in cash on your regular pay day,
namely, the 15th day of the second month
following the deliveries. 1t is the intentand
meaning of thisagrecment that the coal com.
pany shall at all times supply coal of proper
qualiiy, and in suflicient quantities, to fully
meet your current requircments, and under
all contingencies, and also for at least ten
days beyond your current needs; and when-
ever it shall partislly or wholly fail todoso,
or whenever you shail have reason to believe
ft will fail to doso, then it is understood and
agreed that you skall bave the right, in antie.
ipation of such failure, to purchase in the
market the required quality and quantity of
coal pecessary for your use, and to chargo to
the coal company any sum that the cost of
such coal ia in excess of the price herein
agreed upon, which the conl company agrecs
to pay you. It is aiso understood and agreed
that the above prices shall also apply 1o ali
ccal that the coal company has furnished you
since the completion of the delivery of coal
under eontract between our respective com.-
panies dated November 7, 1997, and that the
coal company shall refund to you the amount
you have paid it 1o excess of the price above
named during said period. It is further
agreed that, in the event the freight rutes on
the coal furnished under this contract hetween
the coal mines of this company and Pullman
Junction shall at any time during the continu-
ange of this agreement be lessthan $2.00 per
ton of 2,000 1bs., this company will at once
notify you of such fact ; and from the date of
such reduction, and so long as it may con-
tinue, you will be entitled to a credit on the
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price of each ton of coal furnished equal to
the difference between such reduced rate and
the rate of $3.00 per ton. Your written ac-
ceptance of this proposition will make the
contract mutually bindirg upon both cum-
panies hereto. Executed in duplicate. The
Ohio and Western Coal and Iron Company,
By W. C. Wyman.
“Approved: James A. Hall, Vice Pres't.
“Accepted : Pullman Palace Car Company,
by George F. Brown, General Manager.”
After the execution of this agreement the
coal sold and delivered thereunder was
shipped by the coal and iron company from
its mines in Ohio to the Pullman company,
at Pullman, Ill.,—the Pullman company, or
one of its agents, being in all cases named
as the consignee,—and the contract price was
credited by that compary, on its books, to the
iron and coal company.,” The indebtedness
thus created, prior to that in controversy here,
seems to have been collected from the Pull.
man company by Wyman, and by him re-
mitted to Glidden & Curtis. But, at the time
the order in favor of the First National Bank
of Columbus was drawn, no attenupt so far
as appears, had beer made by Wyman to
collect of the Pullman company the accounts
for coal maturing February 15 and March 15,
1859 : and the question is whether, under the
facts proved, €lidden & Curtis had such a
¢laim to or lien upon those asccounts as pre-
cluded the coal and iron company from ap-
propriating or assigning them for the purpose
of paying or securing the $20,000 loan, The
claim ig now made that the form in which the
instrument of November 26, 1838, above set
forth, purporting to be an agreement between
the coal and iron company and the Pullman
company, was executed, was a mistake; that
it was drawn up by the Pullman company,
and that, when presented to Wyman to
executed, the typewritten signature of the
coal and iron company was already at the
bottom of it, and that Wymsan hastily and
unad visedly executed the instrument by add-
ing his own sigvature to that of the company,
slready typewritten, although it was his in-
tention to execute it on behalf of Glidden
& Curtis, and that it should be treated as the
contract of Glidden & Curtis, and not that
of the coal and iron company. It will be
noticed that the mistake, if there was one.
was not in the signature alone, but that it
rvades the entire instrament. 'The coal and
ron compaey is named and referred to
throughout as one of the contracting parties,
and Glidden & Curtis are not referred to,
either as principals, factors, selling agents,
or in any other relation; and their signatare
to the instrument, without further explana-
tion, would have been unmeaning. Even if
it were admissible to change the legsl effect
of a written instrament by parol evidence,
as is attempted to be done, proof that there
was 8 mistake in the mode of signing comes
quite short of obviating the difficulties which
the tenor of the instrument presents. To ac-
complish the result contended for, the entire
agreement must be reformed, and that, too,
in such s way as to make it an agreement be-
tween other parties; and, even if that could
" be done by parol, there is no evidence in the
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record, Bo far as we are advised, upon which
such reformation could be based. We see no
sufficient ground for beolding that this instru.
ment was not executed precisely as it was
intended to be, and that, 8o far as it goes, it
does not truly represent the transactions and
relations of the parties to which it applies.
1f, then, Glidden & Curtis were entitled to
or had a lien upon the money due from the
Pullman Company for coal Fehruary 15 and
March 15, 1889, upon what was that right bas-
ed? We are unable to see how it could result
from the terms of the contract of November
3, 1887, except so far as thai contract must.
be deemed to recognize the lien which the
common law gives to factors upon the goods
consigned to them forsale, and upon the pro-
ceeds thereof whensold. The ouly provision
in the contract having any bearing upon the
uestion is the one by which Glidden &
%unis agreed “to furnish advances on said
corporstion’s products, according to its
needs, to such extent as they shail consider
themsel ves safely secured therefor, at current
rates of interest and exchange.” How this
security was to be effected, is pot stated, but
the contract provides for a consignment of the
products of the coal and iron company to
Glidden &.Curtis for sale on commission,
thus constituting them the factors of the com-
pany, and it is left to be inferred that the
security intended is the one which the law
gives to factors. In po other way docs the
contract assume to pledge the products of the
coal and iron company as security for such
advances a3 Glidden & Curtis might make-
under it. .
This branch of the case, then, is reduced
to the single inquiry whether, under the cir-
cumstances shown by the evidence, Glidden-
& Curtis were entitled to a factor’s lien upon
the particular coal sold to the Pullman com-
pany, and for which the indebtedness now in
question accrued, or upon the proceeds of the
coal after it was sold. Doubtless, if their
agent had collected the money of the Pull-
man company, &8 he had the moneys due for
previous sales, so a3 to get it into their pos-
session, or that of their agent, before third
parties had acquired liens upon it, they
would have been entitled to hold it, and
spply it in satisfaction of their advances to-
the coal and iron company. But that was
not done. Were they entitled to a lien as
factors? By the common jaw a factor has a
general lien upon all the goods of his prin-
cipal in his possession, and upon the price
of such as are lawfully sold by bim, and
upon the securities received therefor, to secure-
the payment of the general balance of the
accounts between himself and his prineipal,
as well as for the advapces, charges, and dis-
barsements made upon or in reference to the
particalar goods. Mechem, Ag. § 1032; 3-
Am. & Eng, Encyclop. Law, 333. But to
cbtain such lien the factor must have the
goods Jawfully in his possession. 3 Am. &
Eng. Encyelop. Law, 335. Actual possession
is of course sufficient, and delivery to the
factor’s own servant or agent will sufiice.
8o, putting the goods upon the factor’s dray
to be drawn to his warehouse is a suflicient
delivery. Mechem, Ag. § 1055. Some of
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the authoritiea go further, and hold that
where, before the goods have come into the
possession of the factor, he has made advances
upon thém, or incurred liabilities in respect
thereto, potentfal or constructive possession
is suflicient. Bishop, Cont. § 1140. Thus,
while some of the cases hold that his lien
will not attach unt{] the goods are actually
in his possession, others maintain the doctrine
. that, where advances have been made in re-
}iance upon a promise to subsequently con-
gign the goods, & delivery to a common car-
rier consigned to the factor is sufficient.
Elliott v. Cozx, 48 Ga. 39; Hardeman v. De
Vaughn, 49 Ga. 596; Wade v. Hamilion, 30
Ga. 450 ; Mechem, Ag. § 1035.

But no cases can be found, wethink, which
hold that the factor’s lien can attach to goods
which have never come into his actual pos-
gession, and have never been consigned to
him, but which have been delivered or con-
pigned by the ownerdirectly to the purchaser.
In such case the possession of the factor, —if,
indeed, as to such goods, he can be called a
factor.—1is not actual, nor is it constructive
or potential, The goods do not come into
his possession or under his control, nor is it
within the contemplation of the parties that
they should doso. The principal yields pos-
session directly to the purchaser, and no pos-
session of the goods or control over them by
the factor intervenes. Such seems to have
been the precise condition of things in the
present case. The coal was all consigned by
the coal and iron company directly to the
Pullman company or its agent, and it never
came into either the actual or constructive
possession of Glidden & Curtis. True, there
was an agreement on the part of the coal and
iron company to consign all of its products
to them {for sale, but a mere agreement to
consign does not operate 23 an assignment.
If the agreement was broken in this respect,
Glidden & Cartis bad their remedy for a
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breach of contract, but it was only through
the actual performance of the agreement that
their factor's lien could arise. If it be ad-
mitted that Wyman, in executing the con.
tract of November 26, 1888, between the coal
and iron company and the Pullman company,
acted in fact as the agent of Glidden & Curtis,
and that the contract is to be treated as
though executed on behulf of the coul and
iron company by Glidden & Curtis, their re.
lations to the coal and iron company in exe~
euting that contract would seem to be that
of brokers rather than that of factors. That
contruct clearly econtemplated the consiga-
ment of the coal to be delivered under it di-
rectly to the Pullman company, and not to
Glidden & Curtis, and the mode in which the
contract was afterwards carried out as elearly
indicates that such was the understanding of
the parties. One of the essential differences
between a factor and a broker is that, while
the former haa the possession of the goods to
be sold, the latter has not; and it therefore
follows that the commop-law lien, which
necessitates and grows out of possession, is
given to the former, but is denied to the fat-
ter,

We are of the opinion, then, that under the
facts, as shown by the evidence, Glidden &
Curtia had no lier npon the fund in question
in this suit. The lien of the bank became
perfected by notice to the Pullman company
before any other lien attached, and their ¢claim
must therefore be paid first, with interest.
After its payment the residue of the fund
should be distributed among the four attach-
ment creditors above named in the order of
priority fixed by the statute.

The decree of the Cireust Court and the judg-
ment of the Appellate Court will be reversed,
and the cause will be remanded to the circait
court, with directions to enter a decree as
above stated.

MINXESOTA SUPREME COURT.

BTATE of Minoesota, ez rel. W, H, CHILDS,
Atty-Gen., g

.
‘Village of MINNETONEA e al

*]1. *“Any district, sections, or parts of
sections which has been platted luto

*Headnotes by MITCHELL, J.

lota and blocks, also the land adjacent thereto
« « » Baldterritory containing a restdent pop-
ulation of not less than 173, may become incorpo-
rated ag a village.™ Laws 1835 chap, 145, Held,
that “landa adjacent thereto’include only those
which lie 80 near the center or nucleus of popu-
lation on the platted lands as to be somewhat
suburban in their character, and to bave some
community of interest with the platted portion
in the maiptenance of a village government.
The act does not suthorize the ineorporation

NoTE.—FPhysical characteristics necessary 1o muni-
cipal organizalion.

If the legislature lzelf vundertakes to create
a municipality the number of ighabilants and
the size and character of the territory embraced jn
it are of very little fmportance.

For in the gbsence of epecial constitutional pro-
wisions the power of the legislature to fix ths
boundaries of muanicipalities is uncontrollable by

_the courts. Martin v. Dix, 52 Mizs. 53, 2k Am. Bep,
S5L

The legislature may ix any boundaries which it
chooses. Norris V. Waco, 57 Tex. 635
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The legislature may alterand change boundaries
at will. Galesborg v, Hawkinson, 75 I1L 152,

The propriety of establishiog a municipal eorpo-
ration and of including within ite boundaries a
particolar territory, 18 in general & political ques-
tion for the legiclative part of the government.
If the course pursued in estzblishing a municipal-
ity ta subetantially suchas is pointed out by the
law the courta do not ioterfere. People v. River-
gide, 70 Cal. 461, :

The legislature might compel the acceptaoce of
mugicipal organization at its pleasure regardless of
the wishes of the people, or of the character of tha
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of large tracts of rural territory having oo nat-
nral connection with any village and no adapta-
“bility to village purposes,
£, Ordered thata wrlt of ouster issue,

June 15, 1804)

ETITION for a writ of quo “warranto to

oust the defendant villaze from exercising

the privileges of a municipul corporation,
Granted,

The facts sufficiently appear in the opinion.

Mr. Charles E, Vanderburgh, for the
Btate:

The Act of 1385, providing for the iocorpo-
ration of villages, is unconstitutional, for the
following reasons:

1. Becuuse it delegates legislative funclions
to thirty electors, private citizens, residiog up-
ou the lands to be incorporated.

2. Because it is in violation of article 3 of
the Coustitution, which declares that the *‘pow-
ers of the government shall be divided into
three distinet departments, legislative, execu-
tive and judicial; and o person belonging to
or constituting one of these departments, shail
exercise any of the powers properly belonging
to either of the others, except in the instances
expressly provided in this constitution.”

8. Because it violates section 1, article 9:
tAll taxes to be raised ip this state shall be as

Minxksora SUPREME COURT.
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nearly equal as may be; and all property on
which taxes are to be levied, shall have a cash
vaiuation, and be equalized and urniform
throurhout the state.”

4. Because it violates section 13; article 1,
of 1he Constitution, which declares that **pri-
vate property shall not be taken for public use
without just compensation therefor, first paid
or secured.”

5. Because it violates section 7, atticle 1, of
the Constitution, which declares that “ro per-
son shall be deprived of life, liberty, or prop-
ert‘{. without due process of law,”

village is a political subdivision of the
slate, a municipal corporation, the creation of
which has been intrusted by the people to the
legislature, This power residing in the legis-
lature, cannot, bowever, be delegated by it to
anotker person or body,

State v. Simons, 32 Mion, 542,

The legislature capnotconfer upon any body
or person the power to determine what the
law shalt be.

Ibid. ; Statew, Young, 29 Minn. 474; Cooley,
Const. Lim. § 117; Shumicey v, Bennett, 29
Mich. 431,

In Shumacay v, Bennet!, supra,the village law
was declared unconstitutional, becaunse it dele-
guted to private citizens the legislative func-
tion of fixing boundarics and compelling the
incorporation of separate villages and inter-

{phabitants, or the territory for establishing uee-
ful manufactures. Paterson v, Boclety for Estab-
Ushing Useful Manufactures, 24 N. J. L. 3.

But compulsory foecorporation can come oonly
from direct jegislative action, People v. Bennett,
#0 Mich, 451, 13 Am. Hep. 107.

And in Wisconalo there seems to be &n Inclination
to restrict even the power of the legislature to
pome extent. Forit has been held that a town
eanoot be made to consist of non-contiguous ter-
ritory. Chicago & N..W. R. Co. v. Oconto, 50 Wis
137, 3 Am. Rep. 80,

And that an unoccupied tract of country no-
where adjoiniog a village cannot be made part of
it for the purpose of iucreasing the revenues of
the village. Smith v. Eherry, 50 Wis. 210,

If the legisiature providesa geperal law under

which municipalities may incorporute then the
municipalities are held somewbat strictly within
the terms of thestatute, or if such terms sre aot de-
finite the courts will give the statute & reazonable
eonstruction and hold the mcorporation within
wuch coustruction.
" It has been held that 1 the legislators had pro-
wided that cities proposing to incorporate under a
general law should be empowered to embrace ter-
ritory lying beyond their actual Limits, It may be
that in the clear abuse of the power it would be
the duty of the courts to respect the legislative
will and to hold the incorporation including such
sdditional territory vulid. But it no such power
# granted the court has the powerto determine
whether or not the attempied incorporation is one
within the authority granted by the legislature,
Ewing v, State, 1 Tex. 177.

84 the legislature may make the question of in-
gorporation depend on the determination of some
persvns to be desigoated by it, whose finding will
be conclusive on the courma State v. Goowln, 09
Tex. 55

“Bat in the abeence of sach statutory provistons
which are sufiicient to cortrol the question the
courts will not countenance yoreasonable attempts
at incorpormation.
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A municipal corporation cantiot cover territory
already covered by a legsl effective prior incorpo-
ration. State v, Winter Park, 35 Fla. 371: Taslorv.
Fort Wayne, 47 Ind. 291

A pew corporation cannot be made to include a
portion of an old oce without direct legislative au-
thority which shall extend to the restriction of the
boundaries of the oid one. Darby v. Sharon Hill,
112 Pa. 68,

S0 if the setilement has been recognized a8 a cor-
poration by the legislatore it must, under the New
Jetsey statutes, proceed tn the way pointed out for
Incorporuted sillages to ehange their form in order
to secure wider powers. State v. ¥an Valen, 58
N.J L. 85,

The authority to incorporate has gererally been
applied to reach only those communities which
have already become villages or dense sertiements
#nd which need nnthing but corporate existence to
gomplete thair character. People v. Bennertt,
mipra, ¢ .

An attempted incorporation will be Invelid if so
much unoccupied iand {3 embraced as to indicste
& friud oo the law, or whick cannot be [airiy
treated as part of the town. McClesky v. State, &
Tex. Civ. App. 822

Territory contalning & town covering not more
than two equare miles of territory is not anthorized
to ipenrporat® go area of twenty-eight square
miles {ncluding farma, ranches, and anoecupied
tracts of land. State v. Eidson, 7 L. B, A. 733, 78
Tex. 303.

A city covering two miles square cannot incor-
porate territory to the extent of ten miles square
including farms and excccupied country. Ewing
v. State, supra: Mathews v. State, 82 Tex, 577+

In Pennsyivania the court has no authority to ine
corporate three square miles of territory contain-
iog two settlementa. one of which opposes the in-
corporgtion, and also containing for the most part
unoccupied farm land not coonected "by lines of
huildings or improvements with the villages, R#
larksville, 7 Kalp, 8; Re Swoyensville, 5 Kulp, 191

There may be in any township a small rezion
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vening farms against consest and without any
opportunity for heariog.
e alsy Dillon, Mun, Corp. 4th ed, § 183.

The legislature here proposes lo put it in the
power of a small bamlet to provide itsell with
conveniences, the greater portion of the ex.
pense of which it taxes upon farm lands which
canuot possibly have any benefit from or con-
nection with such conveniences; it amounts to
a gift to the hamlet, and the imposition of a
tax upon other territory for the purpose of
raising the money necessary to purchase the
gift. The law allowing such a condition of
things is ynconstitutioral and void.

Sanborn v, Riee County omrs, 9 Minn. 278,

The upplatted lands are not adjacent to the
platted lands, and there i3 no ome body of
platted lands which, with the lands sdjucent
thereto, contains a cesident population of one
bundred and seventy-five persons. ‘

Riineis Cent. K. Co. v. Williams, 27 I11. 48;
Toledo, W. & W, R. Co. v, Spangler, 71 111, 568;
Smith v. Sherry, 50 Wis. 210; Enterprise v,
Sm:g, 29 Fla, 123; Dillon, Mun. Corp. 4th ed,
S 183,
s As used in the act, the word “adjacent” has
a well known and clearly deficed meaning.
It means “lyfog close, bordering upon, or ad-
Joining.”

Peopie v, Behermerkorn, 19 Barb. 540; Es
Murnicipality No. £ for Opening of Reffignae
Street, T La. Ann. 78; Continental Imp. Co. v.
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Phelps, 47 Mich. 209; Re Littls Mradsize, 28
Pa. 258; Re West Philadelphia, 5 Watts & S.
251; Vestal w. Littis Rock, 11 L. R, A_ 778, 54
Ark. 321,

The organization was void, because the stat-
nte was not complied with.

Potter’'s Dwar, Stat, 224; Corwin v, Merrice,
8 Barb. 841; Ieopls v, Brookiyn, 22 Barb. 404;
Sherman v. Dodge, 8 Johns. Ch. 197, 2 L. ed. 69,

Where the state i3 proceeding agninst a de
Jacto municipal corporation by quo warranto,
sod the respondent admits that it is excrcising
s musicipal frunchise, apd claims the right to
do so, the burden rests upon it to show a grant
of power, and that it has brought itself within
the prescribed legislative conditions.

State v, Parker, 25 Minn, 219; High, Extr.
Legw! Rem. £ 712; Stats v, Sharp, 27 Mion, 3%;
State v. McReynolds, 81 Mo, 211,

Under genera! laws, *‘the authority to lncor.
porate i3 usually restricted to cases in which
communzities more or less dens: and populous
already exist, which require a corporate char.
acter o exercise the powers of local govern-
ment."”

Where the legislature exercises the {mwer b
direct Jegislation, it may probably include uuc{
lapds as it deems proper within the limits of 8
municipal eorporation; but where the power is
delegated it is usually restricted to the popu-
lous districts and lands immediately con-
tizuous.

densely populated with more people than all the
rest. Any question on which they united eould be
calried by their votes at & township election; but
1t would te tyrannical to allow them to determloe
for themselves what property should be madetri-
‘butary to their local interests in which the rest of
the town bad no concern. People v. Bennett,
unra.,

There ¢an be no incorporation of a tract of coun-
try ope and three-fourtha miles square, some of
the lines of which run through a wilderness, where
it 13 not shown what the pumber of inhabitants is.
Re Littie Meadows, 28 Pa. 254, 35 Pa. 338,

Coder the stetute permitting incorporation of
villages containing 300 inhabitants, to make up
that pumber it !s Bot permisaible to include two
distinct collections of houses with & tract of farm
land lying between them. ReWest Philadelpbia,
5 Wattn & 8. 291,

In Osgood v. Clark, 28 N. H. 307, it waa beid that
ander the New Hampshire gtatures the whole vil-
lawe must be jncluded in the incorporation.

The legislature cannot give muaicipal corpora-
tions the power to arbitrarily &x ita owun limit so
#a ko abeorb so much of the property and 80 many
of the people of the couaty a3 it may suit their
wishes to make subject.to their taxation and ordi-
nanees. Prince George’s County Comrs. v, Bladens-
burg, 51 Md. 465,

The inhabitants of a hamiel, village, or town,
recogpized by the Florida statutes as a community
of persons authorized to form 8 muaicipal govern-
meaat, include percons Hying on contiguous terri-
tory, and g0 attempt to facorpordie two distinet
detached tracta of land sa corporate territory un.
der one government is unauthorized and void,
Eaterprise v. State, 29 Fla. 128,

In Ashley v. Calliope, 71 Iowa, 458, it was held
that if & viilage incorporates territory two miles
Jong by a mile wide, and a rival village afterwards
gprings up in & portion of the territory so included
and the interesta of the villages, whose centers are
a mile apart, are satagooistic, and the,land lying
25 I. R AL

between them is not platted, a severance of the
two ghall be granted upon the petition of the 1g.
habitauts of the second village.

Ia People v. Beonpett, 23 Mich, 451, 18 °Am. Rep.
107, where a bamlet sought to fncorporate with ft-
self a bamlet a mfle away and about one thousand
acres of farm land. the court beld that the law
which permitted them to determine absoiutely
what the gize of the municipalty would be and
what it would includs, waa void,

Tnder the New York statutes, to entitle n village
to lncorporate there muost be at least 300 inhabi-
tants, and if it contains more than one square mile
of territory there must be 300 additiopal for each
additional aquare mile or fraction thereof. Rs
Elha, ® Hun, 548,

The Florida statuotes provide for reducfog the
territory of a municipality f there iafocluded In 1t
an undize amount of vacant farm land. Jackson-
ville v. L'Engle, 20 Fla. 344, -

The extent and character of the land are not per
#e controlling objections it the persons to he af-
fected uaite In the petition. Re Blooming Valley,
56 Pa., 68,

There ia no designation as to number of inhati-
tants required under the Pennsylvania statutes
passed in 1851 and 15635 Re Sewickley, 38 Pa. 30,

Three centers of population way be incorporated
{oto goe borough §f they virtually form but one
village connected by three main bighways and the
intervening fandsare not used exclusively for farm
pu but some of them arealready divided into
building lota. Re Yeadon, 3 Pa Dist. R- 869,

A ravine dividing two ceaters of population fa
not such a natarzl barrier as to prevent including
both in one village, if the inhabitania of both de-
mand it, and if such action will not remove part
of the territory from its natural place as & part of
some Other municipality. Re Edgewood, 130 Pa.
344, -

An ¥odiap reservation may be included im the
boapdaries of & town., Schriber v. Langlade, 68
Wis 618, H.P.F.
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15 Am. & En%. Encyclop. Law, 1011,
Buch general legizlation must receive astrict

eonstruction; and any ambiguity or doubt
arising out of the terros used by the legislature
must be construed against the corporation.

Boone, Corp. § 25.

. 'The petitionera cannot arbitrarily fix boun-
daries, and in case the bonndaries are clearly
unwarraGted or unreasonable, there is a depart-
ure from the atatute, and an abuse of the in-
corporating power. No franchize passes, and
the proceedings sre void.

The petitioners fix the boundaries, and the
county commissioners bave nothing to do with
that matter. They ¢an determine nothing
wbdicb the legislature has not authorized them
to do.

Euwring v. State, 81, Tex, 172, :

The ecourse pursued must be such as is
pointed out by the siatute,

Leople w. Rirverside, 50 Cal. 463,

The word * adjacent™ in the conoection
found in the statute, i3 nsed iz the obvious
sense of contizuous and adjoining in—

e Camp 1L, 142 Pa. 511,

There can be no inflexible rule to determine
when the incorporated territory is unreasonable
in extent; that will depend upon the facts of
each case,

State v, Eidson, TL R. A, 723, 76 Tex. 803;
Ewing v. &ate, 81 Tex. 173,

The question of boundaries is jurisdictional
In its nature,

Pare v, Los Angeles County Suprs, 85 Cal,
84; People v, Rirverside, 66 Cal. 200,

In a case of a clear abuse of the poswer to fix
the corporate limile, in an attempi to inco
rate voder the general Iaw, the court will oot
hesitate to annul the proceedings.

Vestal v, Littls Rock, 11 L. R, A. 7%8, 54
Ark. 321 Eiring v. Siate, 81 Tex, 177; Stats
v. Baird, 19 Tex. 84; Peeple v, Diverside, supra.

Mewwrs. H, W. Childs, 4#:-Gen., Rea,
Hubachek & Healy snd A.D. Smith also
for the State.

Messrs, Young, Fish & Dickinson and
Hale, Morgan & Montgomery, for re-
spondents; :

This act has been before the court upon
various points, in at least the following cases;

Stats v. Corntcall, 35 Mion., 176; State v.
Epaude, 837 Minn. 322; Bradish v, Lucken, 33
Mion, 188: Stemper v. Iligrins, 33 Minn, 222;
Baldwin v. Bobinson, 89 Mino. 244; Bradley
v. West Duluth, 45 Minn. 4; St James v.
Hingtzen, 47 Minn, 521,

Many cases have glso been reporied, to
which such villages were parties, and in which
poblic and private righis have been deter-
mined.

Wayzata ¥, Great Northern R Co. 50 Mino,
438 Bugalo v, Harling, 1d. 531.

Considering these frequent {aterpretations,
the extent of such litigation and the very large
Bumber of villeges now existingunder the act,

t would at this late day be a3 surprising as
disastrous to destroy the legislative foundation
upon which all such villages stand.

The legislature may, in the exercise of its

- undoubled power to create village corpora-
ticos, leave it to the ?eople immediately con-
cerned, and to the local suthorities, to de-
termice for themselves, wunder specified condi-

25 L.R A
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tions and on proper terms, whether territo
of their selection shall be formed into sug
corporation or pot.

The acceplance or rejection of city charters,
the location of county seats, the division of
counties, towns, and school districts and many
loeal concerns of similar character, have babit
ually been made to depend upon a vote of the
resident electors,

3 Am, & Lng, Encyclop. Law, 698; Stale v,
IEnnepin County Iist. (i, 33 Mipn. 235;
Cooley, Counst. Lim. § 14I; 1 Dillon, Mun,
Corp. § 44; State v. Covke, 24 Minn. 247, 31
Am. Rep. 344,

In the case at bar, no power to legislate ia
delegated,

1 Dilicn, Mun. Corp. § 41.

The term **adjacent™ is not restrictive, but
the coutrary. It is not a measure of space or
distarce,

United States v, Northern Pac. R, Co. 23
Alb. L. J. 24

As the corporators have a special and pecn-
Har interest in the question whether they shall
originally be or afterwards remain incorpo-
rated at all or not, and as the burdens of mu-
nicipal govetament must rest upon their
shoulders, and especially a3 by becoming in-
corporated they are held, in law, to underiake
to discharge the duties the charter imposes, it
seems eminently proper that their decision
should be conclusive, unless for strong reasons
of state policy or Jocal pecessity it ehould seem
important for the state to overrule the opinion
of the local majority.

Cooley, Const. Lim. *118. .

I bether cities, tcwes, or villages should be
fncorporated, and, if incorporated, whether
enlarged or contracted, in boundaries, presents
no question of law or fact for judicial deter-
mination.

Gulesburg v. Hawkinson, 753 TIL 157,

Mitchell, J., delivered the opinion of the

court:

It is conceded that the respoudent exists,
if at all, by virtue of the petition and other
exhibits attached to the information, and
purporting to be proceedings under Laws
1883, chap. 143, entitled “An act 1o provide
for the incorporation of villages,” etc. The
language of the statute is: * Any district,
sections, or parts of sections which has been
platted into lots snd blocks, also the lands
adjacent thercto, . . . eaidterritory con-
taining a resident population of not less than
175, may become incorporated as a village.®
The territory claimed to have been incor
rated as the village of Minnetonka is that in-
closed in blue pencil lines on the map an-
nexed to the information. It lies between
the western boundary of the city of Minne-
apolis and the eastern shore of Lake Minnpe-
tonka, and contains pearly 85 square miles,
being nearly equal in area to a full govern-
ment township. Within this territory there
were, at the time of fts allered incorporation,
17 or more tracts which had been platied, a3
indicated on the map, into lots and blocks,
but these were in po way connected, but
were separated, each from the other, by quits
sn extent of farm or uncultivated lands; and
one peculiarity of the petition is that it does
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pot indicate which of these numerous plats
'waa to be the nucleus of the proposed village,
Many of these platted tracts are entirely va-
«<ant and uninhabited, and on most of the
others there are only a very few permanent
iphabitants, not sufficient to constitute a
*vyillage,” in the popular and ordinary sense
of the word. 'The only one which has in-
habitarts enouzh to constitute any consider-
able nucleus of either business or population
is “Minnetonka Mills,” situated on section
15. This containg about twenty families,
.and s population variously estimated from
60 to 105, and, together with the whole of
sections 14 and 13, contains a population of
only about 120. There are several post.ofti-
ces, and a3 many a3 eight railway stations,
within the boundaries of the alleged village.
There is a considerable number of summer
cottages snd boarding houses along the shore
of Lake Minnetonka, but these are mainly
occupied by temporary summer visitors, who
have no business or other relations with
*Minpetonka Mills” daring their sojourn.
The northwesterly part of the territory is
naturally tributary to the considerable vil-
lage of Wayzata, situated just outside of the
rezpondent village ; while the southwesterly
portion is in like manner tributary to the
village of West Minneapolis, just outside
its east boundary. There are 23 sections,
including the south 10, within the bound-
aries of the corporation, which contain nei-
ther platted lands nor collections of houses
in the nature of villages. The greater part
of the resident population is strictly rural
or agricultural, and the greater part of its
territory consists of either wild lands or cul-
tivated farms, of which there are about 150.
It is apparent that this large territory, es-
sentially rural, has no fitness for village gov-
ernment, and absolutely no community of in-
terest in respect to the purposes for which
such a government is designed.

The validity of respondent’s incorporation
i3 assailed on the grounds (1) that the act is
unconstitutional; (2) that the act does not
authorize the incorporation of such territory
into a village, The point made against the
validity of the act is that the legislature has
peither itself determined how much or what
chsracter of land shall be included in a vil-
laze, nor delegated the power to do 50 to any
proper subordinate official body, but has left
it wholly to the arbitrary determination of
eany 30 private citizens who may sign the
petition. subject only to the conditions that
the territory contains a population of 175,
and that there be somewhere within its bound.
aries 8 tract of land platted into lots and
blocks, and that the majority of the electors,
“within the territory whose boundaries are
thus arbitrarily fixed by the petitioners, vote
in favor of incorperation. It would be diffi-
cult to sustain the act if the word “ad jacent,”
as used in the third section, is to be given
the meaning contended for by the respondent,
for aunder such a construction it would be
left to the petitioners, subject only to the
above limitations, to arbitrarily determine
bow much ard what character of territory
should be included in the proposed village.
‘They might include a rural territory 50 or
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100 miles squnre, provided “they did not
skip overany a3 they advanced.” Dutelearly
this was not the intention of the legislature.
The parpose evidently was to anthorize the
incorporation of “villazes,” in the ordinary
and popular sense, and not to clothe large
rural districts with extended municipal pow-
ers, or subject them to special municipal tax.
ation for purposes for which they were wholly
unsuited, A “village™ means an assemblage
of houses, less than a town or city, but never-
theless urban or semiurban in its character
and the object of the Jaw was to give these
aggregations of people In a comparatively
small territory greater powers of self-govern-
ment and of enacting police regulations than
are given to rural communities under the
township laws. The law evidently contem-
Iates, ns a fundamental condition to a vil-
nRge or?anizatinn, a cnmPact center or nu-
cleus of population on platted lands; and,
in view of the expressed purposes of the act,
it ia also clear that by the term “lands ad-
{ncent thereto™ i3 mennt only these Jands ly.
ng so cear and in such close proximity to
the piatted portion as to be suburban in their
character, and to have some unity of intercst
with the platted portien in the maintenance
of a village government. It was never de-
signed that remote territory, having no nat-
ural coopection with the village, and no
adaptability to village purposes, sliould be
included. Whether the word *adjacent” ig
to be given a more limited and definite mean-
ing of universal application, or whether, as
is mmy own impression, there is no inflexible
rule, except the general one already lajd
down, as to what lands are adjacent, and that
each case will depend somewhat on its own
particular facts, it {s not necessary to consider
in the present case. There is Do dificulty
in determining. as a matter of law, that this
territory is mot “adjaccot,” within any mean-
ing of the word, and that its attempted in-
corporation into a village was wholly un-
authorized by the act.

Let o writ of ouster {asue.

Buck and Canty, JJ., took no part,

STATE of Miocesots, Reapt.,
t

Frank 8. HOSKIXS, Appt
BTATE of Micnesota, Respt.,

T.
Dow 8, SMITH, Argi.
Crereeee MDD oo 3

*‘Laws 1893, chap. 63, entitled “An act to
eompel street raliwsy companies 1o protect cer-
taln of their employéa from the inclemency of
the weather,” is copstitutional,

*Headnote by Goirmmias, ch J.

Nore—Conetitutionality of laws to secure safety and
enmiort of employés,

In the case of StaTE v. HosEDys the court holds

that this act to protect sireet radway employés 1a

pot invalid on the ground of ¢lass legislation, that

Seo also 26 L. R.A.317; 47 L. R. A. 52.
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June 23, 1804)

APPEAL by defendant from a judzment of
the Municipal Court of St. Paul convict-
ing bim of violating the provisions of the stat-
ute requiring street railway companies to pro-
tect their emplovés from the inclemency of
the weather. Affirmed.
APPEAL by defendant from a judgment of
the Municipal Court of Minoeapolis con-

victing bim of violatiog the provisions of the
statute requiring street railway companies (o
protect their employés ngainst the inclemency
of the weather, Affirmed,

The facts are siated in the opinion,

Mesers, Munn, Boyeson & Thygeson
for appellant Hoskins.

Mezsrs. Koon, Whelan & Bennett for
appellant Smith.

Arearrs. H. W. Childs, Atty-Gen., Fravk
M. Nye, and Pierce Butler for the state.

Gilfillan, CA. J., delivered the opinlon
of the court: .

In these two cases the validity of Laws
1893, chap. 63, entitled “An act to compel
street Tailway companies to protect certain
of their employés from the inclemency of the
weather,” {5 called in question. That act
requires of street-railway compuanies operat-
ing electric, cable, or steam cers, requiring
the constant service of persons on any part
of the curs except the rear platform, to pro-
vide each car with an inciosure, constructed
of wood, iron, and glass, or similar suit-
able material, suflicient to protect such em-
ployes from exposure to the inclemency of
the weather, but not so as to obstruct the
vigion of the person operating the car, at all
times between November 1st and April 1st
fn each year., What are called “trailing
cars” are excluded from this reguirement,
g0 that it applies only to cars on which the
motive power i8 operated or controlled. The
law was passed with reference to the fact
that the man operating or controlling the
motive power of such cars was required to
stand where his person was almost wholly
exposed to cold, storm, and wind, having
but little protection except such as the eloth-
ingz affords. The act i3 assailed as unconsti-
tutional, on the grounds—First. That it isnot
an exercise of the police power of the state.
Becond. It is class legislation. Third. It

MinxksoTa STPREME COTURY.
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{mpairs the obligation of a gontract. Fourth.

It interferes with the liberty of contract be-

tween street-railway companies and their

Employés. Fifth. 1t imposes an excessiver
ne.

It ia stipulated as a fact, what everybody
knows, that electric cars are run at a rate of
speed of from four to fificen miles an hour,
and at an average rate of between eight and
nine miles an hour. Any one acquainted
with the extreme cold of much of the weather
in this climate between the 1st of November
and the 1st of April, and who knows, as
everybody does, that the motorman on an
electrie car is obliged to stand in one place,
always on the alert, his whole attention ziven
to the means of controlling the motive power
and the brake, and to locking out ahead, and
unable, with due regard to his duties, to
give attention to protecting himself from the
cold, must appreciate that. when going at
the rate of eight or nine miles an hour, per-
haps against a head wind, apd with the mer-
cury below zero, the position eof the motor-
man is one not merely of discomfort, but of
actual danger to health, and sometimes to
life, and the tendency of which is to disable
him to some extent to perform his duties in
the way that care to safety of his passengers
and of travelers on the streets requires. It
has never been questioned that the police
power of the state extends to regulating the
use of dangerous machinery, with a view to
protecting, not only others, but those who
are employed to use it; and if it be conceded, .
as it must be, that the state may intervene
by regulations in such a case, we do not see
why It may not in such a case as this. The
act is within the police power. YWhen a sub-
ject is withia that power, the extent to which
it shall be exercised, and the regulations to
effect the desired end, are generally wholly
in the discretion of the legislature. The leg-
iglatore might in this case have required the
use of the prescribed inclosure only at such
times when the cold reached a certain degree,
or when storms prevailed, but it was thought
fit to make sure of the result aimed at by
covering the time of year when extreme cold
and bitter storras may occur at any time; and
that wes within its exclusive provicee.

The objection that this is class legislation
is based on the fact that the act is confined
to street-cars propelled by cable, steam, or

the care and control of the cars by the employés,
allowing protection from the weather. is diferent
with cars pronelled by motors as distinguished
from thoee drawn by horses; and it 13 further held
oot to impair the obligation of the contract. where
the contract only required cars of the best modern
siyle aud constenction; on the groond that this
egntrict is held to be subeervient to the police
* power of the state aod there is nothing in the net
showing that the state intended to yield up the
police power.s
A great many etates have lawsaffecting employéa
and workingmen, #8 factory inspection laws, min-
fog safety acts, fire escapes and the like; but the
decisions regarding the validity of these acts are
very few. It seems to be admitted that where the
state hag pased a law for the safety and health of
employés that fs ressonable, such laws have been
generally unchallenged as regards their validity
25 L. ROA

The Penesylvania Act of March 2, 151, for vent~
flation ol coal mines, is constitutional as it is within
the police power of the state and ocly means that
the operators of coal mines shall g0 work them as
not to injure the bealth nor endanger the lives of
employés. Com. v. Bonnell. Jr. 8 Phila. 534

The [llinois Act of May 28, 19, entitled miners
providiog for escapement shafts, was passed o
obvedience o 11l Const., art. 4, § 29, and was for the
health andsafety of employés and not for the bene-
fit of owners. Loose v, People, 11 I, App. 43,

But in Re Jacobe, 98 N_ Y. 98, 50 Am. Rep. 634, it
was beld that the New York Aect, Laws 1884, chap.
272, prohibiting the manufacture of cigars acnd the
preparation of tobacco in any form in teuemont
bouses in certain cases was upcopstitutional as
not within the police power, and was not made for
the bealth and safety of employés and was not &
health law. LT
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electricity, and does not include street-cars
drawn by mules and horses, or carriages or
wagons; and it {3 sssumed that here is an at.
tempt at purely arbitrary classification for
the purpose of the act. The evil sought to
be remedied does not exist in case of the
slowly going mule or horse car, or carriage
or wagon, to the game degree as in the case
of cable, electric, or steam cars. But, where
an evil exists in a varfety of cases, it is a
sufficient ground for classification in legislat-
ing, 8o as to include some and exclude others,
that in the former the evil can be remedied,
while in the latter it cannot be. The man
in control of the cable, electric, or steam rafl-
way car may be boxed in without impairing
his power of control in the slightest degree;
but to box in the driver of a horse or mule
car, or of a stagecoach or carriage or wagon,
separating him from hia animals, while of
course it could be done, would bring about
greater evils than those sought to be reme-
died. The difference in this respect between
cars included in this act and those mot in-
cluded is such as to justify difference in leg-
islating.

The ¢lalm that the act impairs the obliga-
tion of a contract is based on the fact that in
each case the railway cumpany bad o contract
with the city, made before the passage of the
act, in which the former bound itself to run
cars of “the best modern style and construc-
tion,” and thiz act requires something in ad-

AVERELL V. BEcOND NaTioNAL Bask o WasmisgTox, 61

dition thereto. We need only say of that,
where parties contract ob matters within the
police power of the state, they do so subject
to the exercise of that power whenever the
legislature chooses to exercise it. 1f one con-
tract with the state or a municipal corpora-
tion, acting under authority of the state, cven
if it were conceded that the legislature can,
by contract or by giving authority to make
& contract, bind the state not to exercise the
police power, the legislative intent to do so
would have to sppear unmistakably, Tlere
is nothing to suggest such intent in the char-
ter of either city,

What we have safd on the third point made
by appellanta applies with equal force to the
fourth.

The act imposes a fine of not less than $50,
nor more than £100, for a violation of the
law, and miakes each day that cars shall be
run without complying with the law a sep-
arate offense. A fipe of from 50 to $100
could not be called excessive, It is {rue the
patty may, by repeatedly committing the of-
fense, add up a large azgregate of fines; so
might the offender against any other law,—
the law against larceny or embezzlement, or
any other; but that would nmot moake the
punishment excessive,

Judgmmenta affirmed.

Collins and Buck, JJ., took no part in
the decision.

DISTRICT OF COLUMBIA COURT OF APPEALS,

William W. AVERELL
€

SECOND NATIONAL BANE OF WASIH-
INGTOX, Appt.

ferereee-D- G ADPe )

1. Testimony tkat if a post-dated check
had been presented during business
hours it would not have been recelved
#s a depoeit, s not admissible upon the question
whether or not when presented after business
hours the bank agreed to epply to ita payment
any fonds etaeding to the drawer’s credit when
it became due and hold them subject to the check
of the holder.

2. One who goesinto abank after busi-
ness honrs, and fiads in a room nsed for the
transaction of business after usual hours the pay-
ing teller of such bapk. who is the only officer
with whom bhe i8 acquainted. and deposita with
such teller for collection & poet-dated check upon
such bank upon the teller’s promise to hold the
proceeds subject to his check, the transaction
being substantially in the presence of the cashier

though he igseparated by a wire partition, is en-
titled to hold the bank liable.—ecpecially where
such teller bas, to the knnwledge of the cazhier,
occasionally acted as receiving teller, apd the
depositor i8 not aware of any mitations upon
hig authoricy,

3. A bank which receives a post-lated
check npon itself for collection, undera
promise to hold the proceesds subject to the check
of the drpositor, i liable to the latier where,
when the bank opens oo the day of the date of
such check, the drawer has funds sufficient to
discharye the debt, although at the closing hour
on such day the account of the drawer 18 over-
drawn.

(March 5, 1534}

APPEAL by defendaot from a Judgment of
2 Special Term of the Supreme Court of
the District of Columbia in favor of plaintiff,
in an action for money bad and received.
Affirmed.

The facta are stated in the opinion.

Mr. W, F, Mattingly, for appellant:

There is vo privity of contract betweea the

NoTe.—The above case 8 pecoliar In the fact
that the check deposited with the drawee bank was
post-dated and not yet due as wetl ag in the fact
that the transaction was after banking hours, but
theae facta do not seem to have been particalarty
congidered. Whether such a deposit of a check
with the bank on which it Is dmawn be regarded in
any casze as & deposit for collection or 88 a deposit
with a conditional acceptunce and credit to be
charged back iff not paid, 18 a question which does

25 L. R A,

not seem to be very material althongh in some of
the cases cited abuve the transaction ia gpoken of
aa a deposit for eollection, while in others it is re-
garded ag A deposit for credit or payment, The
jmportant point is that the baek must regard it as
paid by the first fuuds in ita possession which may
be applied thereon,

As to indorsement of a check " for deposit,” see
note to Ditch v, Western Nat, Eack of Baltimore
(Md) 23 . B. A, 164
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holder of a ¢heck and the bank on which it s
drawn, The bank owes no duty and is under
no oblizatioon to the holder, and he cannot sue
the bank for refusing payment in the absence
of proof that the check was accepted by the
tauk or chareed agaiost the drawer.

National Bank of the Republic v, Millard, T7
U. 8. 10 Wall. 152, 10 L. ed. 897; Firct Nat.
Bank of Washington v. Whitman, 91 U, 8,
$43. 24 L. ed, 229. .

Drinkard, the paying teller, was the agent
of the plaiotiff acd oot of the bank, The
check might as well have been left with the
il;mimr or any other employéof the bank. No

acking corporstion will be safe if such acts
<could be constried an acceptance of commercial
paper by a bank,

Morrow v. James, 3 Mackey, 27, 4 Mackey,
8§9; Morse, Banks & Bankiog, § 17da; Tlatcher
v. Bunk of the State of New York, 5 Bandf, 192;
Manhattan Co, v, Lydig, 4 Jobns. 377, 4 Am.
Dec. 289; (Tarke Nat. Lank v. Bank of Albion,
52 Rarb, 592; Pickis v. Muse, 7T L. R. A, 83,
&3 Tenn. 830; Firet Nat, Bank of Lyons v,
Ocean Nat. Bank, 60 N, Y. 278, 19 Am. Rep.
181; Security Bank of New York v. National
Bank of the Republic, 67 N. Y. 458, 23 Am,
Rep, 129; Builard v, Randall, 1 Gray, 605, 61
Am. Dec. 433; Wyman v, allowell Pank, 14
Mass, 5%, 7 Am. Rep. 194; Terrell v. Branch
Bank at Mobile, 12 Ala. 502; State v. Com-
mereial Bank of Manchester, 6 Smedes & M.
218, 45 Am. Dec. 230; Franllin Bank v. Stew-
ard, 37 Me, 510,

A bank has the undoubted right to reject or
accept a depositor.

Morse, Banks & Banking, § 178.

There can be nosuch thing as an scceptance
of a post-dated check.

Morse, Banks & Banking, § 880..

Mesere. A, A, Birney and E. A, New-
man, for appellee: :

The question is, Was Xr, Drinkard acting
within the apparent scope of his agency, and
did General Avetell have the right to believe
bim emrowered to do what be dul?

And this is the rule even though the set is
in fact fravdulent, provided the customer bas
no knowledze of the fraud, but is himeelf
deslinz bona fide, aad believes the official to
be dealing in like good faith in the business of
bis priccipal.

Morse, Banks & Banking, p. 203,

Those dealivg with a bark io good faith bave
8 rizht to presame Integrily on the part of its
officers when sciing within the appurent
sphere of their duties, and the bavk is bound
accordiogly, .

Merchants Xat. Bank of Boston v, State Nat.
Bank of Beston, 77 U, 8. 10 Wall. 630, 19 L.
ed. 1020; Furmers & M. Bank of Kent County
v, Dutckers & Drorers Bank, 16 N. Y, 125, 69
Am. Dec. §73: Barnes v. Ontario Ilank, 19 N,
Y. 156; Eost River Naf. Bank v. Gore, 57 N.
Y. 597; Hotchliss v. Art’sans Bank, 42 Barb.,
B17T: Munn v, Burch, 25 11l 35; Liovd v. Weat
Branck Bank, 15 Pa. 172, 53 Am. Dec. 581.

In the case of a deposit of & check drawn
upon itself the bank becomes at once the debtor
of the depositor, acd the title to the deposit
passes to the bask,

Oddie v. Xational City Bank, 45 N. Y. 735,
LR A,

DisTRICT oF CoLuMBIA COURT OF APPEALS.

Mir,
8 13::1. Rep. 160; Tinkham v. Heyworth, 31 TIL
51

If at the time the holder hands in the check
he demasds to have it placed to his credit and
is informed that it shall be doue, or if be holds
any other species of conversation which prac-
tically amousnts to demanding and receiving a
promise of a transfer of credit as equivalent to
an actual payment, the effect will be the same
a3 if be bad received his money in cash, and
the bapk’s indebtedness to him for the amount
will be equally fixed and irrevocable.

Kirst Nat. Bank of (Yncinnati v. Burkhard?,
100 U. S. 636, 25 L. ed. 766,

In the case of checks not good when pre-
sented, either for Jack of funds or because ihe
check is pot due, the bagk, if it receives the
check for coilection from itself, will be bound
80 goon as the check i3 paysble and there are
funds to meet it, and the depositor may sue as
for money had and received,

Bank of New Hanoter v. Kenan, 76 N. C,
845; Kilsby v, Williams, 5 Barn. & Ald, 815:
Morse, Banks & Banking, p. 321: Oddie v.
National City Bank, 45 N. Y. %35, 6 Am. Rep..
1680; National Gold Bank & Trust Co. v. Me-
Donaild, 51 Cal, 84; City Nat. Bank of Slmna
v. Burns, 63 Ala. 275, 44 Am. Rep. 133; First
Nat. Bark of Cincinnati v. Burkhardt, supra.

The evidence showed that Mr, Drickard bad
repeatedly performed acts like that in ques-
tion, with the knowledge and acquiescence of -
the cashier, This was enough to entitle the
court to leave to the jury the guestion of his
authority,

Morse, Banks & Bauoking, p. 206; Merckhants
Nuat. Bank of Dostan v, State Nat. Bank of
Boston, TI U, 8. 10 Wall 604, 19 L. ed. 1008,

The action is not upon the check., It is a
suit for money had apnd received based upon
the duty of the bank to carry to the credit of
the plaintif on the 18th of May the amount of
the check, there heing thea sufficient funds to
the credit of the drawer.

Kilsty v. Williams, supra; Munn v, Burch,
25 I 85.

Shepard, J., delivered the opinion of the
court:

This s an action for money had and re-
ceived. On May 16, 1834, one George H,
Levis, in the city of Washington, a depositor
of the defendant bank, executed and delivered
two cliecks on said bapk, in the usual form,
for $1,000 each, payable to the order of M.
D. Helm, who, for value, on the same day
endorsed them to the plaintif Averell. One
of these checks bore date as of the 18th of
May. The check dated May 16th was paid
by the bank on the same day after its clos-
fng hour, and this suit is to recover tha
amount of the second or post-dated check,
with £2.05 protest fees. :

The testimony of the plaintiff Averell,
which was not contradicted, is substantially
a3 follows:

“I had dealings with the defendant bank
in reference to said checks on the i6th day
of May, 1834, I received that check and an-
other check for 1,000, one bearing date the
16th day of May, 1884, and the other bearing
date the 18th day of Mag, 1834, from M. D.
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‘Helm, about 3 o’clock, P. M. I went to the
-defendant bank to get them cashed, and ar-
rived there about 3:30 P. M. The outside
~door of the bank was closed, but upon my
knocking it was opened by the watchman of
the bank and I was invited into the rear room
-occupied by the bank, through a door lead-
ing therein from the hall; I went into the
‘rear part of said room occupied by the bank,
-and from there into a private compartment
partitioned -off from the main rocom of the
bank ; this private room was used by, and in
-connection with, and contiguous to the bank.
‘While there I was approached by Mr. Robert
M. Drinkard, one of the officers of the de-
fendant bank, with whom I was acquainted,
-and he asked me what he could do for me.
In reply 1 stated that my nephew was very
ill iz New York and that I was anxioua to
leave the city that evening to visit him and
needed the money for that purpose, At his
-sugcestion I endorsed the checks which T had
received from Helm, as I have stated, and
presented them to him for payment. Mr.

rinkard received them and immediately
went to the counter of the bank, a few steps
from the private apartment where T was, and
returned with §$1,000 in payment of the check
-dated May 16th, 1834, e then called my
sttention to the fact that the check dated May
18, 1884, was dated May 18th, which fell on
‘Sunday, and would not be due and payable
until Monday, May 19. I told Mr. Drinkard
that T would not be in the city on the 19th
of May, and he then said he would place it
to my credit and that I could check against
it. Thereupon, at his suggestion, I wrote
my name in the signature book of the bank.

“Mr. Drinkard retained the check, and I
Ieft it with bim with the distinct anderstand-
ing that ap account was opened between the
bank and myself on the said check, and that
the same was placed to my credit in the ac-
count.

“On or about the 23d day of May, 1834, 1
returned to the city of Washington and went
to the bank for the purpose of getting some
money, and while I was writing & check for
it Mr. Drinkard called me to the counter and
presented me with the check, with the pro-
test attached thereto, and stated that it had
been protested, and that there was due and
payable to the bank the sum of $2.05 for the
€aid protest, which I paid, and received tbe
«<heck and the certificate of protest,

“On the first visit the bank was c¢losed for
the day’s busipess, but was opened to oblige
me by admitting me to the rear entrance by
a side door leading from the main hall. Mr,
Drinkard and other officers of the bank were
£till bnsy with their books and papers when
I arrived there.®

It was further proved that on May 19 (the
day of the matarity of the check in question)
at the opening of the bank there was to the
credit of Levis the sum of #35,126.43 subject
to his checks. On that day the bank paid
£3,923.33 on other checks of Levis, some of
them bearing date that day, one of these be.
ing for $2,000, It also reserved the amount
of two drafts on New York which it had dis-
counted and forwarded for collection, one for
$790.19, due May 17, the other for $£501.20,
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due May 19, the latter being dishonored at
8 o’clock on that day.

The bank learned of the non-payment of
the draft maturing May 17th by mail on the
morning of the 1%th about ¢ o'clock, It
learned of the non-payment of the second
about its closing hour on the 19th, These
drafts had Leen placed to the credit of Levis
by the baok as cash; and the bookkeeper had
been instructed by the cashier not to let his
account be drawn below the amount thereof,

The bank had, besides the paying teller,
Drinkard, a receivineg teller and a collection
clerk, the window of each of whom at¢ the
bank counter in front being indicated by a
gign. Drinkard had been both paying and
receiving teller up to 1879. Between that
time and the date of the transaction in con-
troversy, he had with the knowledge and sc-
quiescence of the cashier, occasionally re-
ceived deposits and opened up new accounts
by taking the sigpatures of depositors in the
“signature book.” It was shown also that
gignatures were sometimes taken for the pur-
pose of identifying that upon which the draft
1s cashed, or to preserve an address, ete.

Plaintiff bad no account with the bank,
and his name nowhere appeared on its books
as a depositor.  The usual course of business
at the bank for depositors was to deliver
post-dated or undue checks to the collection
clerk, and those payable at once.to the re-
ceiving teller to be charged to the drawer
and credited to the depositor,

The 8mall room in which Drinkard met
plaintiff and received the check was separated
from the main office by 8 wire partition, in
which there was a door and a small arched
opening for the passage of papers. It had a
door also communicating with the president’s
room. Drafts had been cashed and deposits
received in this room occasionally, after the
regular closing hour: and it was customary
at such times to transact business there with
such customers as the bank was willing teo
accommodate.

The case has beep tried three times in the
special term, and twice, on appeal, in the
general term of the supreme court of the Dis-
trict of Colummbia. On the first trial the jury
were directed to find for the defendant; but
the judgment was reversed. 8 Mackey, 338.

On that tyial the only evidence regarding
the protest'of the check on the 19th of May
was the certificate of the notary that it had
been presented at the baok for payment at
the request of the bank. The trial justice
was of the opinion that Drinkard was the
agent of the plaintiff in the transaction and
not of the bank. The court, in general term,
reversed this judgment in a short opinicn,
in which great stress was laid upon the fact
that the check was protested at the request
of the bank, and that this was a ratification
of the paying teller’s act in receiving it for
deposit to plaintiff’s credit.

On tkz second trial proof was offered by
the defendant tending to show that after 3
P. M. on Monday Drinkard, accompanied by
the notary, carried the check to the cashier, -
and asked him what to do with it, and that the
cashier suggested to him that ke bad better
hand it 10 the notary, in order to save the
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rights of the parties and hold the Indorser;
in other worda, that the protest was made for
the benefit of the plaipti®, Thetrial justice,
following, as he supposed, the opinion of the
general term, submitted the case 1o the jury
to tind from the evidence whether the act of
Drinkard had been recognized or ratified by
the defendsnt, and refused an instruction,
asked by defendant, to the effect that if the
jury should believe the evidence above men-
tioned to be true, they would regard the pro-
test as no evidence of ratification by the bank
of the act of Drinkard; and further would
find that, upon the evidence in the cuse,
Drinkard was to be considered the agent of
the plaintiff, and not of the bank. The jury
found for the plaintiff and, on sppeal, the
geners] term held that the refusal of said in-
struction was error, and again reversed the
judgment. 8 Mackey, 246. The court was
of opinion that the additional evidence, ex-
laining the protest, made a radical change
a the cuse and took it out of the ruling upon
the first appeal.

Qu this, the third trial (and for the first
time), testimony was introduced rcschtin
the time when defendant’s cashier first learne
of the possession of the check by Driokard.
The cashier was called by the plaintiff and
testified as follows, as appears from the notes
of his testimony in the Eill of exceptions:
“Q. When did you first learn of this check?
A. I do not remember. I think I knew of
ft though before the 19th. I knew that the
cheek was there on Mr, Drinkard’s counter.
Q. What did be tell you sbout it? 4. Ide
not know that he told me anything of the
fact. I knew that he had It in his posses-
sion. @ You knew that it was in his pos.
session? 4. Yes, sir. Q. Did you koow
that General Averell's signature was upon
the book of the bank? A, No, sir; that did
not come to my knowledge until afterwards.
Q. Atwhattime? A. I cannottell—] think
when the inguiry began to be made there
afterwards about the check; I do not think
I had any knowledge; I do not remember
that I bad any knowledge of General Averell’s
signature being upon the book at ail. Q.
Well, can you state on what date you Iearned
that Mr. Driekard had §t? 4. I think that
¥ knew that probably on the 16th; I think
that I kpew of it on the evening gf the 16th;
I had knowledge that he had that check in
his possession. @. On his desk? 4. Yes,
sir. Q. Did Mr. Drinkard teil you from
whom he had received it? A. 1 think so;
yes, sir. . That he had received it from
General Averell? A. Yes, gir. Q. And did
iou know why he had it? A. No, sir; I

new nothing of the fact that he had gotten
a check cashed there that evening. ¢. He
had one check cashed, and Mr, Drinkard had
the other? A. Yes, sir., @ You knew that
the check did not belong to Mr. Drinkard,
did you not? A. I did not think of it in
that way. @. Did you koow at that time
that that check was to be presented on the
19tht A No, sir: I do not think I did, sir:
it was a post-dated check that he had in his
possession. @ Did you know what he had
it there for? A. The inference was that it
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was]%here to be paid, if I had thought of it
at all®”

Upon the close of the testimony, the de-
fendant prayed the court to instruct the jury
that upon the whole evidence the plaiutiff
was not entitled to recover, This was re-
fused, and the defendant excepted.

At the request of defendant the court gave
the following special instructions to the
Jury; the first ia the same for the refusal of
which the judgment had been last reversed,

1. *If the jury believe from the evidence
that Mr. Drionkard, the paying teller of the
bank, after thres o'clock on May 18, when
there was no money to Levis® credit, asshown
by the proof, in company with General Bal-
loch, the notary, consulted Mr. Swain, the
cashier, as to whether the check should be
protested, and that the cashier stated to him
that in order to save the rights of the parties
to the check be had better have it protested,
srd Mr. Driokard handed the check to the
notary to protest it, that is not suilicient evi-
dence of a ratification by the bank of the act
of Drinkard, and will not enable the plain-
tiff to recover.”

2. “If the jury believe from the evidence
that the cashier of the defendrnt bank oa the
evening of the 16th of May, 154, kpew that
the paying teller had possession of the check
in question, and that it 50 remained in his
possession, but the cashier did pot know of
any agreement or arrangement between tbe
payiog tetler and the plaintifl, to the effect
that said check should be placed to the credit
of the plaintiff on the following Monday
morning, subject to his check, then the same
i3 not evidence from which an acceptance of
said check by the bank may be inferred, and

will not entitle the plaintiif to recover.”

The courl then gave the following special
fustruction at the request of the plaintiff:

“1f the jury believe frcm the eviderce that
the check in question, bearing date on the
18th day of May, 1884, was deposited by the
plaintiff with the defendant bank, and by it
received throngh its oficer, Drinkard, on the
16th day of May, 1834, to he placed to the
plaintil'g credit, and further that the bank
by its cashier knew of such transaction and
assented thereto, and the same was in defend-
ant’s possession at the opening of the said
baok on the 19th day of May, 1534, and that
there were then sufficient funds to the credit
of the drawer in said bank to pay the same,
the plaintiff i3 entitled to recover, and the
measure of his recovery should be the face
of the check, one thousand dollars, and two
dollars and five cents pmtest. with interest
from the 23d day of May, 1534.7

The court also gave auother instruction in
obedience to the oPinion of the general term
on the Iast appeal as follows: “Upon the
evidence in the case, Drinkard, the paying
teller, in receiviog the check, Is to be con-
sidered the agent of the plsinotiff, ard not
the agent of the bank.®

But this instruction, in order to harmonize
with tle instruction given on behalf of the
plaintiff, was accompanied by this qualifica-
tion :

“That is a true, and a correct staternent of
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the law, that in receiving it, he was the
agent of the plaintiff, and not the bank ; yet
Mr. Swain bad the power and the right to
convert Mr. Drinkard’s act into the act of the
bank; and the question for you to determine
is, as I have eald before, whether he did so
.or not, and in determining that guestlom,
you are to take Into consideration all the facts
and circumstances in the case.” -

To the addition of the foregoing qualifica-
tion, as well a8 to the nt of the plaintiff's
special prayer aforesaid, the defendant ex-
<cepted.

The jury found for the plaintiff, and jundg-
ment was rendered for the full amount of the
sum claimed, with futerest. Frumthisjudﬁ-
ment the appeal has heen duly prosecuted.

1. The first ervor assigned i3 based upon
the refusal of the court to permit the defend-
ant to prove by its cashier, who had been
examined as a witness by plaintiff, that it
the plaintiff had brought the post-dated check
to the bank on the 16th or 17th, and presented
it during business hours, it would not have
been received as a deposit from him as a de-
positor and an account opened. There is no
doubt that & bank has the right to refect or
accept a depositor at will. Morse, Banks &
Banking, § 173.

But this right was not in Issue. The ques-
tion to be determined by the jury was this;
Did the defendant receive this check after
business bours, for collection. out of any
funds the drawer might have in its possession
when it should become payable, and promise
to hold the money when collected, to the
Eaintiff‘s credit and subject to his check?

other words, did the paying teller, Drink-
ard, receive the check from plaintiff for the
E:t;rposes aforesaid ; and did the cashier, with

owledge thereof, ratify or acquiesce in his
action. The question was, what had been
<lone under certain circumstances; not what
might have been done under others. The
evidence was not relevant, and the court was
right in excluding it.

2, The doctrine 19 unquestioned that where
& corporation 1s engagzed in a business requir-
ing the services of several agents, whose
powers are limited and whose duties are sep-
arate and distinct, and 8 party knowingly
degls with one of them in & Toatter beyond
his authority, he cannot hold the pripcipal
bound by the agenot’s act unless the game

-shall have been ratified. Had the plaintiff
met Drinkard away from the back and ia-
trusted the check to him, relying upon him
to collect it and deposit the proceeds to his
<redit, clearly the bank would not have been
bound by Drinkard's action, without some
act of ratification. Under such eircam-
stances Drickard would be his own agent
and not the bank's. Manhattan Co. v. Lydig,
4 Johns. 377, 4 Am. Dec. 289. The facts in
this case, bowever, show that the check was
delivered to the teller at the bank where he
and sl the officers of the bank were engaged
in attention to their duties. He wasthe pay-
ieg teller, it {3 true, but ke had occasional{y
scted as receivipg teller within the knowl-
edge of the cashier and withont any obijec-
tlon from him. By acquiescence of the prin.
<ipal in the exercise of authority beyond his
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sgency the powers of a Iimited agent may
sometimes become greatly extended, JMer.
chants Nat. Barnk of IHoston v. Stats Nat.
Bank of Boeston, 77 U. B. 10 Wall. 604, 19
L. ed. 1003. If the facts in this record had
all been before the general term on the last
appeal before this, it is not probable that the
court, in its opinion would have gone 8o far
as it did in the limitation given to Drink-
ard’s agency. That opinion, too, was based
almost wholly upon the case of Thatcher v,
Bank of the Stute ¢f New York, 5 Sandf. 122,
a decision by the supreme court of New
York, the authority of which has since been
overturned by the court of appeals In the
well-considered case of East Biver Nat. Dank
v. Gore, 3T N. Y. bY7.

In that case the bank sued Gove to recover
$1,100 that bad been paid him‘:{ mistake.
By some error he had been credited with that
sum in excess of his deposits and had drawn
it. When the mistake was discovered hie was
asked to return the money. Failing to do so
for gome days, the paring teller wrote him a
note asking him to call and pay the amount
due. Gove knew that there was both a pay-
ing and a receiving teller {p the bank, Ife
came to the back and paid the money to the
paying teller, who failed toreport it. It does
not appear where the receiving teller was at
the time. The proof showed that the paying
teller sometimes, in the absence of the re-
ceiving teller, had received money paid to or
deposited in the bank, The bank was held
bound by the receipt of the money by the
teller. The courtsaid: *Banks must be held
responsible for the conduct of their officers
within the scope of their apparent authority.
When one gocs into a bank and finds bebind
the counter cne of its officers employed in the
business, sod upon his demand pays a debt
due the bank, in good faith, without any
krowledge that the officer’s suthority is so
limited that he has no right to receive it, he
must be protected and the bank must be
bound by the payment.” See also Munn v,
Burch, 25 I11. 35,

The principle governing the New York
casz seems to us to be both reasonable and-
just, and the facts of this case, as we find
them in the record before us, are clearly
withbin it. Averell was not a customer of the
defendant. He wasslightly ascquainted with
Driakard, but knew no one else c¢onpected
with the bank. He called after the doors
were closed for the day, ns others frequently
did for the transaction of business, and was
admitted and shown into the ante-room. This
room was next the main office where the of-
ficers and clerks were still at work, and per-
sons therein could see through the wire parti-
tien. Driokard went to meet the plaintiff,
sscertained his business and took the two
checks which he presented. He went back to
the main office, procured the money and paid
the check which bore date that day. He re-
tairced the post-dated check, promising to pay
it when due and enter it to plaintiff's credit
as a deposit. As is usual in the case of re- -
ceiving a deposit he brought out the “sig.-
pature book™ and had plaintifT to write his
slgnature so that the genuineness of his
checks might be established by comparison
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in case of need. These transactions were had,
it may be sald, In the very presence of the
cashier, or more nearly 8o than similar trans-
sctions during the ordipary business opening
of the bank,

Though not charged with the particular
duty of receiving such checks for collection
snd deposit, Drinkard had nevertheless oc-
casionally performed the duties of the receiv-
ing teller within the knowledge of the cashier
:nﬁ withou! his ob{ection. t is not shown
as & fact that the plaintiff intended to make
Drinkard bis own agent; nor does it appear
that e was aware of any llmitations upon his
autLiority in that regard.

The cashier testified that he saw the check
on Drinkard’s desk on the same afternoon and
knew that be had received it from plaintiff;
that he did not think it belonged to Drink-
ard, but Inferred 1t was there to be paid. He
made no further fngquiry and said nothing
with respect to Drinkard’s exercise of au-
thority beyond the scope of his employment.

The trial justice, following the decision on
the 1ast appeal, charged the jury that in the
transaction Drinkarnd was the agent of plain-
tiff and not of defendant, Butihe furtherin.
structed them substantially to the effect that
if the cashier knew of the transaction im-
mediately after it occurred and assented
thereto, the defendant would be lable for the
amount of the check and protest fees if, on
the 19th, the drawer had sufficient funds in
the bank to meet it. 'We find no error in the
charge with which the case was given to the
lury, either in the ipstructions given on be-

alf of plaintiff or in the gqualification at-
tached to defendant’s special Instruction.
Had the court instructed the jury to find as
a fact from all the evidence, whether or not
in the transaction itself. Drinkard was acting
as the agent of the defendant, we would not
hold it to be error. The effect of the charge
a3 given was substantially the same as that,
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but the form in which it was put made ig.
more favorable to the defendant.

3. When the bank opened on the 19th the-
drawer had funds therein more thaz enough
to diacharge the check. This waas sufticient
to make the bank liable, and it made no dif-
ference that at the elosing bour the account of”
the druwer had been overdrawn, The money
must be considered as if in fact collected and
placed to the credit of the plaintiff, and the-
failure to recognize his right to it gave him
his right of action as for money had and re.
celved, Hilsby v, Williams, 5 Barn. & Ald,
B13; Oddis v. National City Bank, 45 N. Y, -
735, 6 Am. Rep. 180; Qity Nat. Dank of”
Selma v, Burns, 63 Ala, 275, 44 Am. Rep,
138; Tinkkam v, Heyworth, 31 111, 519. It
was well sald ln Hilady v. Williams that:
“Yhen they received the check from him
they became his agents to receive the money
upon it as scon a3 possible, and if they counld
be allowed to appropriate the money received
by them to the payment of subseguent checks-
it would be doing great injustice and injury
to their own customers.” In Firaf Nal. Bank
of Cincinnati v. Burkhardt, 100 U, 8. 686,
25 L. ed. 768, it was held that if at the time-
a check {s handed in to the bank, the holder
demand to have it placed to his credit, the-
baok may refuse to do s0. But if it retains
the check it is bound to the depositor; and
no usage or custom that checks shall be held
and only credited at the close of the day’s.
business, provided there are thea funds on
band to meet it, will be suffered to prevail
against {t. It was also said that in such a.
case the ordinary rule that a day is an indi.
visible unit will be disregarded, and the act-
usl priority of the transaction permitted to-
be shown.

No error having been found in the proceed-
ings below, the judgment must be affirmed,
;vi:gl.ooau to the appellee; and 1% is g0 ar-
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OHIO SUPREME COURT.

James D. CASE, Pif. in Err.,
e

E. Jason HALL, Admr, ete,,

of Benjamin
Bartholomew, Deceased, ef

*1. Where 1and is devised in fee simple
with direction to the devisee to pay
certain legacies as each legatee attaing the
age of twenty-one years, the devisee, on accept-
ing the devise, becomes personally Hable to pay
the same a3 directed by the testator,

£. Andwhere, in such case, the devisee
dies before all the legatees atiain the
requisite age, his estate, 8s an entirety, re-
mains liable to suach as thereafter becorme of nge;

Headootes by the COURT.

and it is the duty of bis administrator, having:
Bstets, to pay the same.

8. Again, insuch case, where the lega.
tees become the owners of the land,
not by the provisions of the will bot by descent,
the legacies, remaining unpaid. are not extin-
gnished by merger or otherwike, bot must be-
paid from the personalty of the deceased devises,
where that is suficient, 88 &n¥ other debl of Lis
estate.

{October 18, 1534)

RROR to the Circuit Court for Delaware-
County to review a judguient sfirmioz &
judgment of the Court of Commen Pleas in
favor of defendants in an sction brousht to-
compel payment of mosey which defendants®
intestate had promised to pay in consideration.

NOTE~—The above case pregents an unususl gues-
tion as to the merger of legaciey in an estate infee
in land, on which they constitute a lien, which de-
scends tothem from a devisee who waes hound to

L LRA

pay the legacies. Many cases g9 to charges of leg-
acies on land are collected in a note to Davideon v,
Coon (Ind.) 8 L. K. A, 554 See also Evaos v. Foster
(Wis) 14 L. B. A. 117,
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of a devise made by a third person to himself.
Beversed. :

The factg are stated in the opinfon,

Aessrs. Jones, Lytle & Jones, for plain.
tiff in error:

Benjamin F. Bartholomew, by accepting the
devise of real estate under satd will and by
taking possession of the same, i3 by implica-
tion personally and ahsolutely liable for the
payment of said legacies; the acceptance of
the estate devized to him, charged with the
payment cf these legacies, made them his per-
gonal debt, and rendered him personally lia-
ble for their payment.

Dunnevw, Dunne, 66 Cal. 157; Porterv. Jack-
son, 95 Ind. 210, 49 Am. BRep. T04; Dodge v.
Manning, 1 N. Y. 298; Olmstead v. Brush, 27
Coun. 530; Williams v. Nichol, 47 Ark. 254;
Brown v, Knapp, 19 N. Y. 143; 2 Redfield,
Wills, p. 209; jznxh v. Mensch, 2 Lans, 235;
McLackion v, Melackian, 9 Paige, 534, 4 L.
ed. 803; Wood v. Wood, 26 Barb. 356; Reyrolds
v. Reynolds, 16 N, X, 257; Gridley v, Gridley,
24 N. Y. 130: Harria v, Fly, 7 aige, 421, 4
L. ed. 213, Birdsall v. Hewlett, 1 Paige, 32, 2
L. ed. 530, 19 Am. Dec, 332; Forv. Phelps, 17
Wend. 393; Glen v. Fisher, 6 Johns. Ch. 33,
86, 2 L. ed, 45, 46, 10 Am. Dec. 310,

With respect to *‘all eclaims founded upon
sny obligalion, contract, debt, covepant, or
other duty the right of action on which the
testator or intestate might have been sued in
his lifetime eurvives his death, and is en-
forceable against his executor or adminis.
trator.”

3 Williams, Executors, pp. 1721-1728.

One who sccepts an estate devised to him,
under a charge or condition of his paying &
legacy or anouity, is liable in contract for the
- legacy or annuily, even without any express

promise to pay.

2 Williams, Executors, 1272-1273, note N,
and authorities cited; 3 Williams, Executors,
p. 1931, note B, and cazses cited; 2 YWoerner,
Administraticn, p. 1099, and authorities cited.

If the payment of the legacy by the accept-
ance of the provisions of the will became an
oblipation of Benjamin F. Bartholomew there
can be no doubt that the personal estate of said
Bepnjamin F, Bartholomew, deceased, in the
baods of his executor, is the primsry and
patural fuod, which must be resoried to for
{ts pavment.

3 Williams, Frxecutors, 1704, 17053,

**If for any reason the debt becomes the

. debt of the owner of the Jand, it must be paid
out of his persooalty.”

Bispham, Equity, p. 409, and rofe 1, p. 411;
Thompson v. Thempson, 4 Ohio 8t 233; 1
ghiét{)' Pl 4-8; Crumbaugh v, Kugler, 3 Ohio

t. 349,

Aliboogh at the death of Bepjamin F, Bar-
tholomew, the fee of the real estaie went to
bis son Leslie Bartholomew, sud at bis death,
subject to the life estate of Amanda Bartholo-
mew, went to the heirs of Emily Jane Case,
the doctrine of merger does not apply.

Bispbam, Eq. p. 218,

Mr. George L. Converse also for plain-
tif o error,

Mr. J.T. Holmes, for defendant in error:

To take from the sou’s widow his separate,
personal estate, whick by operation of law bas
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become hers, and add it to the testator's estate,
in the form of iegacies would be to make a
new will for Major Bartholomew and rob his
son's widow {n a way of which he never even
dreamed.

The cases which suggzest that the devisee is
liable personally, hold that the lien continues
on the {and, and may be enforced even aguinst
the vendees of the devisee.

Clyds ¥. Simpson, 4 Qhio 8t. 450,

The testator intended the provisions of itemws
four and five to be beneficial, pot alone to the
Case heirs, his grandchildren, but to his son.
These provisions cobstituled bis method of
dividing bis property. The course of events
patural and legal has provided for those grand-
children; they hold and own the bounty de-
eizned for the son aond themselves; it is no
longer necessary to have the legacies paid, or
it they must be pald, the lagd should be sold
for that purpose.

The testator will be beld ts have meant that
Beojamin should Liave the full title which the
words of “gift, berquest, and devise,” carried
to him after be had paid the legacies, and not
until he kad paid them.

Linton v, Layeock, 33 Obio §t. 128; Schouler,
Wills, § 562; 2 Redf. Wills, *283 et seq.; Lup-
ton v. Lupton, 2 Johns. Ch. 614, 1 L ed: 512;
2 Lomax, Exrs. $0; 2 Redf, Wills, 20y, note
9; Hoyt v, Hoyt, 85N, Y, 142,

This land is the primary, and sufficiect, the
intended and the only equitable source or

roperty, for the payment of the plaintiffs

eracy.
MeCullough v, Copeland, 40 Ohio St. 329;
Fuiler v. Fuller, 84 Me. 475,

Minsghall, J., delivered the opinion of the
court: .

The suit below was an action for the re-
covery of a legacy, brought by the legatee
sgainst the administrator of a devisee, who,
a8 ig elaimed,. was perscnally bound to pa
ft., Judgment was rendered for the defend-
ant, which, on error, was afirmed by the cir-
cuit court and the plaintiff excepted. Error
is prosecuted here to reverse both these judg-
ments. The facts are as follows: On October
80, 1874, Mzjor Bartholomew died Icaving
a will which was shortly afterward admitted
to probate and recorded. By his will he de-
vised to his wife &ll his personal estate, and
an estate for Jife in one third of all his real
estate, “save that this day deeded by myself
and wife to Benjamin F, %anhalomew.” aod
at her death to go to my son Benjamin F.
Bartholomew. Then follow the items on
which the question arises in this case; and
which are as follows:

“4th. I give, bequeath, and devise to my
son all the remaipder of my real estate, be-
ing two thirds of the same after be shall pay
to the heirs of my daughter, Emily Jane
Case, the severnl amounts hereinafter be-
queathed to each of said Leirs,

“5th. I give and bequeath to the heirs of
my deceased daughter, Emily Jage Case, ove
thousund dollars each, to be paid to each of
them by my son, B. F. Bartholomew, as they
become twenty-one years of age.”

On the probate of the will, November 3,
1874, Benjamin took possession of the land
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devised to him, used and occupied 1t a3 his
own to the time of his death, receiving all
the rents and profits amounting to some
£13,.500. He died April 27, 1893, leaving
a widow and an only son, Leslie Barthole-
mew, who died December 1, 1888, intestate
and without issue, The heirs of Emily J.
Case were her children, eight in number, all
of whom became of age and were paid their
legacies during the lifetime of Benjamin, ex-
<cept the plaintiff, who became of age March
7, 1890, and W. P, Case, who, though he
became of age February 29, 1888, had re-
ceived but one half of his legacy. Hall was
duly sppoiuted administrator of Benjamin,
accepted the trust and qualified as such ; and
the plaintiff, on arriving at age, presented his
claim for the payment of his legaey with in-
terest from the time he became of age which
was rejected.

Whercupon the plaintiff brought his suft,
and the widow of Benjamin having been
made a party at the instance of the adminpis-
{rator, both answered. There is, however,
no controversy as to the facts. On the death
of Leslie, the son of Benjamin, intestate and
without issue, the !and inherited from his
father passed by descent to his cousins, the
heirs of Emily Jane Case, deceased, and of
whom the plaintiff is one, His mother took
the personalty, and, as widow, was entitled
to her portion of his father’s estate. The

uestion presented is, whether in view of the
?acts and the language of the will, the leg-
acy bequeathed the plaintiff by the wili of
his grandfather became a personal obligation
of Benjamin Bartholomew on his accepting
the devise of the lapnd made to bhim. The
plaintiff claims that it did; the defendants

claim that it did not; that no personal obli- |ta

gation attached until the time appointed for
the payment of the legacy ; and, this nct hav-
ing arrived until after the death o! Beunja-
min, no personal obligation can be asserted
against his estate ; and that the plaintif must
look to the land on which his legacy i3 sim-
ply a charge and no more. This view seems
to have prevailed in both the lower courts,
but we are unable to adopt it. Whilst many
cases may be found in which a question was
made as to whether a certain legacy had, by
a fair construction of the will, been charged
on land devised, none has been cited, where,
in a case like this. the entire fee simple is
devised to one with direction to pay certain
legncies, an acceptance of the devise does
not, without guestinn, impose & personal ob-
ligation on the devizee to pay the legacies.
Thus in Glen v. Fisher, 6 Johns. Ch., 33, 2
L. ed. 43, 10 Am. Dec. 810, it is held that,
where land is devised charged with the pay-
ment of a Iegacy, and the devisee accepts the
devise, he is personally and absolutely lia-
ble for the legacy; and he has no right to
require of the legatee, before payment, a se-
curity to refund, in case of a deficiency of
assets, to pay debts. And in Fuller v. M-
Eiren, 17 Dhio §t. 288, this court stated the
rule in substantially the same language, and
beid that, in an action to enforce such per-
sonal obligation the fact that the devisee or
legatee is or ia not also the executor of the
will, makes no difference in the case. The
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rule is also recognized and stated In Yearly
v. Leng, 40 Ohio St. 27. The rule is thus
stated in LForter v. Jackeon, 95 Ind. 210, 48
Am. Rep. 704: Where lands are devised to
one who, by the will, is directed to pay a
legacy, the legacy is charged npon the land
devised, and when payment of the legacy is
made a condition of the devise, itsacceptance
creates also a personal 1iability to the legates
which may be enforced without resorting to
the land, the lien still remaining as a secur-
ity. Dlany other cases might be cited to the
same effect ; and are sustained by text-writ-
ers of standard authority. Woerner, Admin-
istration, 1099; Williams, Executors, 1272,
1704,

The rule rests upon the reasonable prinei-
ple, that he who takes & benefit under a will
must take it subject to its provisions; any
other construction would necessarily defeat
the intention of the testator. So that, where
& devisce is required to pay legacies to others,
an acceptance of the devise imparts a8 prom-
ise to pay the lezacies ; and the legatees have
the right to maintain an actinn thereon for
its non-performance, as though the promise
had been made to themselves.

There is, we think, no ground for the con-
tention that tlie cstate in the lamd, devised
to Benjamin, did not vest until the payment
of the legacies had been made. Pavyment is
not made & condition precedent to the vest-
ing of the estate; the effect of the lurguage
employed is simply to charge the land as a
security for the payment of the legaucies.
Thompson v. Hoop, 6 Ohio St 450, 499;
Woerner, Administration, 592. Therefore,
Benjamin took an estate in fee simple in the
land, devised to him, on the death of the tes-

tor.

It is claimed, however, that while such is
the general rule, the facts bring this case
within the priociple on which Decker v,
Decker, 8 Obio, 157, was decided. That was
regarded by the court as a novel case. The
land was devised by his father to Jacob
Decker with direction to pay certain legacies
at different times in the future to the other
children of the testator, with a limitation
that if Jacob should die without issue, the
estate should go to those other children. By
this provision the court held that the devisee
took simply a life estate in the land, and
that this negatived any intention to make the
legacies, before they became due, a personal
liability of the devisee. The appareat in-
justice of charging the devisee persomally
with the legacies, though the estate might
terminate by his death before he received any
benefit therefrom, influenced the court in
making the holding it did. And the judge
delivering the opinion observed that “a de-
vise of the fee, has been considered as suffi-
cient to show an intention in the testator, to
create 8 personal charge, while a devise of
any inferior interest, as an estate for life, is
taken to indicate an intention to charge the
land, and not the person of the devisee”
In the case before us the Iand was devised in
fee, and was of much greater valge than the
legacies the devisee was required to pa[\;.
Subject to the payment of the legacies he
could desl with it as he pleased, and did so.
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At his death it passed, by operation of law,
to bis son as his Leir, and not by the pro-
visions of the will of his futher; and this
wnarked distinction in the facts clearly dis-
tinguishes the case from that of Decker v.
Decker. Hevethe entire subject of the devise
became, by its acceprance, the property of
the devisee, charged, bowever, with the pay-
ment of the legacies. It went to increase the
amount of his estate, less only the sum of
the legacies to he paid. The [act that hLe
might die before the time fixed for the pay-
ment of any or all of the legacies was not,
under the provisions of the will, in any way
to affect the quantity of his estate in the
land. WWhether Le paid any or all of the
legacies during bis lifctime, his esiate in the
land would be none the less; and it would,
and did, descend to his heir in fee simple,
subject only to thetfa.yment of guch legacies
a8 had not been paid. Such, without doubt,
was the intention of the testator; and to give
the will any other construction would defeat
that intention. He designed that his son
would kave the land, for he in plain terms
gives it to him; but he also designed that
the children of his deceased daughter should
Lave their legacies, as a part of bis bounty,
for he directs his son, as devisee, to pay them
as they attain twenty-one years of age. Ilis
son and these children were the fmmediate
objects of his bounty; theF were the ouly
ones that concerned bim. He cannot be sup-
posed to have foreseen all that afterwards
bappened,—the death of his own son, and the
hetr of the latter, intestate and without is-
sue, before all of the children of his deceased
daughter had arrived at twenty-one years of
age; and to speculate as to what he would
bave done, had he foreseen these remote con-
tingencies, is useless, a8 it can shed no light
upon the construction of his will. But it
is well, in this connection, to ohserve that
he had provided liberally for his own son—
having given him the greater portion of his
estate; and no reason is perceived why he
should have had more concern for the widow
of his son, so provided for, than for those of
his own blood, related to him as grand.
<children.

But again it is elaimed that the direction
being to pay each of the legateea as they be.
came twenty-one years of age, the legacy to
-each did not vest until the legatee attained
that age ; and, therefore, that no personal ob-
ligation attached to pay any particular leg-
atee until he attained the age of twenty-one;
and, therefore, the personal estate of Ben-
jamin is not lHable for the payment of the
leracy to the plainti as he did not attain
twenty-one ycars of age until after the death
of Benjamin. It is not necessary, as we
thiok, todecide whether these legacies vested
at the death of the testator, or vLot; though,
under the settled rule in such cases, we sce no
reason for saying that they did not. Bing-
ham. Descents, 59. If they did not, atill a
<onditional liability, personal in character,
was created 8s to each, which became absolute
©n the legatee attaining the requisite age ; the
legacy then became an absolute personal li-
ability of the devisee, if living, or of his es-
tate, if dead. Now it is the settled rule of
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the law that the personalty of an estate ia the
primary fund for the satisfaction of all the
personal obligations of the deceased. Will-
1ams, Executors, 1705, And that it was the
personal duty of Beajamin Bartholomew to
pay this legacy to the plaintifl on Lis arriv-
ing at twenty-one years of age, has Leen
already shown to have arisen from his gsc.
ceptance of the devise under the will of Lig
father. And slthough he died before the time
arrived for making the payment, the obliga-
tion attended his estate as an entircty, to ba
performed by his administrator 5z his per-
sopal representative, It frequently happens
that a condirional obligation, assumed by a
person in Lis lifetime, does not become ab-
solute until after his death, and must be,
and is, satisfied by his administrator, though
not named in the contract. Willlams, Ex.
ecutors, 1724. In addition to the minny in-
stances given by this author, the obligation
of a principal to indemnify his surety may
be noticed. No absolute cbligation arises in
such case until the surcty has paid thbe debt,
snd this may be after the death of the princi.
pal; and the state of the principle then be-
comes liable to indemnify the surety. The
case of Camp v. Basticick, 20 Ohlo St. 237,
5 Am, Rep. 860, grew out of such a state of
facts, and was prosecuted aZainst the heirs
for assets received, because the liability of
the deceased did not, by the payment of the
surety, become absolute until after the ad-
ministrator had scttled the estate, and the
suit as to him had become barred.

There remains the further contention, that
the legacy to the plaintiff has merged in the
lezal estate, which, bi’; operation of law, hing
descended to him and his brothers and sisters,
co-legatees, by the death of Leslie Dartholo-
mew, intestate and without issue. This, we
thiok, is entirely erroncous. " It Is true as a
Feneral rule, that where the equitable and
egal-estate unite in the same person in the
same right, the former will merge in the
latter. But this is simply a rule of conven-
ience to the owner of the two estates, and is
pnever applied where it would be to his in-
terest to treat the equitable interest s gub-
sisting. Ilere, as shown, the plaintiff has
the right to have his legacy satisfied from the
personal estate left by Benjamin DBartholo-
mew, thuugh, by so doing, it will diminish
a fund that would otherwise go to his widow,
His right in this regard is that of & creditor
of the deceased. The fact that, by inherit-
ance, he with his co-legatees, has become an
owner of the land, that may be treated asa
sccurity for the payment of the legacy, does
not chapge the equity of the case. 1t is not
by any provisions of the will that this has
occurred ; and the fact, as before shown, can.
not, therefore, in any way influence its con-
struction. The condition of the plaintifl is,
in law, no way different from what it wonld
have been, had be and his brothers and sisters
purchased and paid full value for the land.
In such case, as it would be to his interest
to treat the legacy as existing, though a lien
on the land, for the pnrpose of enabling him
to compel it to be satisfied by his debtor, or
his estate, the Jaw would treat it as existing
for such purpose. The legacy and the lien
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are not Inseparable.
cipal, the lien is an

The legacy ia the prin-

Oxn10 SurnEME CourT,

Joxm,
Judgment of the lower courts veversed, and

incident, sod may be|fudgment on the pleadings for the plaintiff in

extinguished by merger in the estate of the|error,

creditor, altbough the legucy is not.

OHIO SUPREME COURT.

BOARD OF EDCCATION OF MARION
TOWNSHIP, Pif. in Err.,
L)

STATE of Ohio, ez rel. A. C. LINDSEY.
&1 Obio 8t. —2)

*i. Where no obligation, legal or
moral, rests upon a board of educa-
tion, to pay & clalm asserted againstit by 8
private individusl, an act of the general assenm-
bly, procured by the claimant, commanding such
board to levy a tax fgr its payment, 18 unconsti-
tutional and vold.

£. In such case, if the board of educa-
tion disputes the facts asserted by the
claimant ag the foundation of his claim, the gen=
eral assembly, while it may make inguiry to as-
certain, in the first instance, the truth of the
facts so asserted, yet is without authority to con.
clusively find and recite in the act providing re-
Hef, the facts {n Qispute, so as 0 €8tOP the board
of education from contesting them in a court of
Jastice where the get is sought to be enforced.

tJuce 18, 1804)°

ERROR to the Circuit Court for Fayette
County to review & judzment, graoting a
writ of mandamus to ¢ompel the Board of
Education of Marion Township to levy a tax
to pay & cloim which relator held against the
township and which the legislature had by
special act directed to be paid. Rerersed,

Btatement by Bradbury, J.-

The defendant in erorr brought an action of
mandamus agaiost the plaintiff in error in the
eircuit court of Fayetie county to compel it
to levy a tax under and by virtue of the fol-
lowing act of the general essembly of this
state:

“Section 1. Bs it enaeted dy the General
Anembly of the State of Ohio, That the board

*Headnotes by the CoTRY.

of education of Marion township, Fayette
county, Ohio, shall, at the next regular meet-
ing o{ the said board of education, after the
passage of this act, levy upon 1be taxable
property of said Marion township, Fayette
county, Ohio, not to exceed one mill on the
dollar, as and for a contingent fund, for the
purpose of refunding to A. C. Lindsey,
former treasurer of said township, the sum
of ppe hundred and pipety-seven dollars and
seventy-six cents, with interest thereon from
April 1, 1882, which said sum was charged
to said A. C. Lindsey, as treasurer, and said
sum paid ever to his successor in office, by
mistake, and bas not been refunded to him;
that said board of education shall certify said
levy to the auditor of said Fayette county,
Oliio, as reguired by law, and the clerk of
said township shall draw an order upon the
treasurer of said township in favor of said
A. C. Lindsey for said sum of one hundred
aod ninety-seven dollars angd seventy-six
cents, with interest from April 1, 1852, to be
paid out of the contingent fund of said Marion
township, Fayette county, Ohio.”

In his petition he states in substance that
on and before September 20, 1874, and for
several years thervafter, he was the treasurer
of said township of Marion, and as such was
ex officio treasuarer of the school fund of said
township. That the clerk of said township
on said 20th day of September, 1874, pursuant
to the order of said board of education,
issued to one William Clark & warrant for the
sum of $197.%76, payable out of the school
fund of said township, which the relator paid
from said fund to the person in whose favor
said order wasdrawn. Thatafterwards, when
he came to settle with the county auditor, the
said warrant having been lost, he was charged
with the amount thereof, and that he has
never been reimbursed for the same, and that
when he came to settle with his successor in
said otfice the amount of this warrant was
charged to and paid by him to such successor.

Nore--0n the question of Implied restrictions
on legiclative power in cases somewhat similar to
the above, soe nole to Staton v. Norfolk & C. K. Co.
(N. C.} 17 L. R. A. 838, in which most of the author.
ities denry that the power of the legisiature to take
private property or interfere with vested rights is
unlimited,

Somewbat akin to these authorfties are those
found in the note to Louisville, N. 0. & T. R. Co. v.
Jordan (Misa} 16 L. R. A. 251, respecting the con-
rtitutionality of private statutes to authorize dis-
posal of property. and thoee In the note to Lowe
v. Harris (N. C.) 22 L. K. A, &9, concerning the
constitutionality of a statute legalizing av invalid
privade contract.

In respect to the pablie purposes for which
money may be appropriated or raised by taxation,
re¢ numerous authorities collected in a note to
23 0L ORA,

Daggett v. Colzan Cald) 4 L. R. A 7L most of
which, however, Jare cases of attempted action by
municipalities rather than by the legizslature. For
other cases as to the power of the lepislature in
this respeet, se0 Waterloo Woolen Mfg. Co. v
Shpgaban (N. Y. 14 T B AL 481,

For constitutiopal restrictions on thé power of
the jegislature in this respect. see Bowrn v. Hart
{Cal 315 L. B AL 1 Prity 7. Colgan (i 19 L. B-
A 71 Cuttiog v, Tayior (3. Dak) 153 LB A 600c
Synod of Dakota v. State of Sputh Dakowa (S
Dak.) 14 L. R. A. 418 Tostitation for Education of
Mute and Blind v. Henderson {Colo.) 18 L. R Al
388 Wasson v. Wayne County Comrs. (Obio) 17 L
B. A, 795; Conlin v. San Fraocisce Bd. of Sopm.
Cal) T L. B A 474

See also the following case of State v. Moore
(Neb. podt, Toh, :

Sce also 25 L. R. A.T74; 28 L. R. A 187,
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That In the year 1892 the relator found said
warrant, presented the same to sald hoard of
education, together with full proof of its
having been paid by him and his never re-
ceiving credit therefor, and requested that a
warrant be issued to him for the sum due to
him by reason of the premises, which said
board refused to do, though admitting the
facts to be a3 he claimed they were, on the
ground that they had no power to go behind
the settlements previously made. Whereupon
Le applied to the gencral assembly of the state
. and procured the act aforesaid, to be passed,
and that said board have refused to levy a tax
eccording to its requirements,

To this petition the board of education
answered as follows:

“ Now comes the defendant, the board of ed-
ucation of Marion township, Fayette county,
Ohio, and for answer to the petition of the
plaintiff, says: -

“It denies that the said J. V. Cutright,
clerk of said township, pursuant to any or-
der or resolution of said board, iasued in fa-
vor of the gaid William Clark the warrant
mentioned in the petition. Sald defendant
denies that it by any order, resolution, or
otherwise, authorized the said clerk to issue
the said warrant. It denies that said order
was ever delivered to the said William Clark,
or by him presented to the said relator, as
such treasurer, or that the said relator ever
paid the same to the said William Clark, or
to any one else. It says that at the date of
said warrant, said defendant was not indebted
to the said Clark, por was the said Clark aa-
serting any demand or claim against it.

“It denies that in paying to his successor
in office the amount of school funds charged
against him as such township treasurer the
said relstor paid said sum of $197.78, or any
other sum of his own funds; but on the con-
trary, the said defendant charges the fact to
be that the said relator became a defaulter in
his said office, and was by the township
trustees of said township, about the
day of . 1878, removed from his sald
office, and one C. C. McCray was appointed
his suecessor, and the said relator was unable
to and did sot pay to his said successor the
amount 80 charged sgainst him of school
funds; and there still remains a balauce of
$60 of said school funds so charged against
the said relator as such treasurer, which has
never been paid to the said successor or any
other treasurer of said towaoship, by the said
relator or any one for him.

“5aid defendant further says it is true that
at some time in the vear 1502, the relator
presented the said warrant to the defendant
and requested the defendant to order {ts clerk
to issue a warrant for the psyment of the
eame, and the said defendant refused so to do;
but it denies that the said relator ever pre-
sented any proof of payment of the same, or
the failore of the said auditor to give credit;
or that they admitted the facts, as stated in
the petition, but the said defendani always
f:nied the facts to be as claimed by the re-

tor.

“Said defendant says the facts in regard to
said order are as follows:

“ Prior to the 1st day of August, 1574, the
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sald board of edueation of Marlon township
had instituted in the probate court of Fayetts
county, Ohio, certain proceedings to condemn
lands for school-house site in said township.
The awards made ip said proceedin to-
gether with the costs taxed to the said board
thereln amounted to the said sum of £197.78.
The sald board had ip said proceedings in-
curred an expense of $15.00 for the services
of H. B. Maynard, an attorney, all of which
wag by said board apportioned between the
two school districts interested, and was paid
by two orders, one for $103.43, and one for
109.33, which were on said first day of
August, 1874, iszued by the clerk, upon the
order of said board, to said William Clark,
who was at that time a member of said board,
and said orders so fssued to the said Clark
were paid by the sald relator, and the moncy
wag thereuFou disbursed by the said Clark in
ayment of said award, costs, and attorney
ee; and said orders so paid by the said re-
lator were duly credited to him in his annua)
settlement with the county auditor.

“ Afterward, on the 20th day of September,
1874, the said clerk by mistake {ssued another
order for the amount of the said award and
costs, being the warrant mentioned in the
petition, but said warrant was not delivered
to the said Clark, the payee pamed therein,
and was not paid by the said relator, the
mistake having been discovered in the mean
time. But said warrant in some way un.
known to the defendant came into the handa
of the relator, and he has ever since retained
the same, and mever until the year 1892,
claimed to have paid the same, or that he was
entitled to credit for the same in his settle-
ments with the county auditor.

“The defendant says the said board of
education was never legally, equitably nor
merally bound to pay to the relator the
amount of said warrant, or any sum on ac-
count thereof. The said defendant further
gays: Itis true that the general assembly of
the state of Ohio, on the 16th day of Feb-
ruary, 1893, passed the act mentioned in the
petifion; but it avers that said enactment
commanding the levy of a tax, and the pay-
ment of a claim of the character of that of
the relator, for which the defendant was not
bound legally, equitably or morally, as ap-
pears from the facts hereinbefore set out, was
not a legal exercise of the taxing power of
the said gencral assembly, said tax ordered
to be levied not being for any public purpose,
and said act i3 for that reason wholly void
and of no effect.

“The defeuvdant further amays that st the
time when the act of the general assembiy
mentioned inthe petition was passed, the de-
fendant denied and still denies the existence
of the facts which would furnish the basis
for the relator’s demand, or which would
render the said defendant eqguitably and
morslly, if not legally, bound to pay the
game; but then, as now, asseried the factas
to be as set out in this answer. The said
general assembly, in said enactment, did not
provide any means of determining the facts
on which the demand of the relator is
founded, either by the trial in court, before
a board of sudlt constituted for that pur-
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, or otherwise ; but sald genernl assembly
attempted, by said enactment, to (}mss upon
the facts. tondjudge the said defendant liable
oo said demand, and to enforce payvment by
taxation. which action on the part of said
general assembly was an attempt to exercise
judicial and not legislative power, and said
enactment is for that reason void, and cao
furnish no basis for the relief prayed for in
the plaintiff's petition.

“ Wherefore the said defendant says thata
peremptory writ ought not to issue in this
case, and it asks to be discharged and to re-
cover i13 costs,”

To this auswer a demuarrer was interposed
by the relator and sustained by the court;
whereupon & peremptory writ of mandamas
was awarded commanding the board of edu-
eation to levy a tax according to the pro-
visions of the act under which the proceed.
fnes had been commenced.

This action of the circuit court the board
of education brings into this court for review,

Messrs. Hidy & Patton, for plaintiff in
error:

Goverpments are charged with the accom.
plishment of great objects, necessary to the
safety and yrosperity of the people. If atax
is levied without the existence of some of these
purposes of governpient to which to apply it,
there can be no doubt it would invelve a
usurpation of authority which would render
it illegal.

Circinnatv, W. & Z. R, Co. v, Clinton
County Comrs, 1 Obio St. 102,

The power of taxation was delegated to be
used for these purposes and these alone.

Debolt v. Ohio Life Ina. & T, Co, 1 Obio St.

1. .

It is pot difficult to give the most reckless
robbery for private purposes the form of con-
stitutionsl action, and it is as easy to callit a
tax as it was in former perinds to call those
exactions which were enferced by prisons and
physical suffering and the gquartering of a
ruthless soldiery upon the people, by the gentle
name of besevolences.

Cooley, Taxation, 603,

The determination of the question whether
the purpose for which the 1ax is levied is a
public one does not lie wholly in the province
of the legislature,

Cinesnnats, W, & Z. R Co. v. Clinton
Cotnty Comrs. 1 Qhio St 82; Mardury v.
Madison, 5 U, 8. 1 Cranch, 137, 2 L. ed. 60,

The legislature cannot, by declaring the use
to be public, when it is, within the constitu-
tion, a privale one, authorize the property of
one citizen to be taken from him and
ancther,

Burroughs, Taxation, § 18.

The power of taxation exercised by legisla.
tive bodies in this country is limited to public
purposes and whether the purpose is a public
one is a question for the courts.

Coster v. The Tide Water (0. 13 N. J. Eq. 54
Bankkead w. Brouwn, 25 Towa, 540; Lough-
bridge v. Harris, 42 Ga. 500; Concord Railroad
v. Greely, 17 N, H. 45; Lowell v. Boston, 111
Massa. 454, 15 Am. Rep. 89; Weismer v, Doug-
los, 64 N. Y, 99, 21 Am. Rep. 586; Tathot v,
Hudson, 18 Gray, 421; Hampshire County v.
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Franklin County, 18 Mass, 84; State v. Tap-
pan, 20 Wis, 664, 9 Am. Rep. 622; Peopie v,
Chiecago, 51 111, 17, 2 Am. Rep. 278; Brunswick
v. Litchfield, 2 Me. 28; Debolt v. Okio Lifs
Ins. & T .Co. 1 Qlio 5t. 584; Cinecinnati, W,
cSE Z. R. Co. v.Clinton County Comrs. 1 Ohio

t. 7T,

The legislature is not a proper auditin
board asE:etween tbe municipality and thi
persons, though it may undoubtedly prescribe
the rules of hability for all cases.

Cooley, Taxation, 757.

The legislature has no righs to direct a
munieipal corporation to pay a claim for dam-
ages for breacgoof coptract cut of the funds or
property of such corporation without the sub-
mission of such claim to a judicial tribunal

People v. Haws, 37 Barb, 440,

The legislature has no power to compel a
municipality to levy taxes for any of the fore-
going purposes until the liability to pay the
same has heen adjudged by a court of compe-
tent jurisdiction.

State v. Teppan, 23 Wis. 637, 9 Am, Rep,
622; Mills v. Charleton, 29 Wis. 400, 9 Am.
Rep. 578; People v. Soginaw County Suprs. 26
Mich, 22, Sanborn v. Rice County Comrs. 9
Minun, 233; Brunsuwick v, Litchficdd, 2 Me. 28;
Hampshire County v. Franklin Counfy, supra.

BMesers. Mills Gardnerand John Logan,
for defendant in error:

If by mistake Lindsey paid with his own
money a debt of the township of which be was
treasurer, the taxiog power may properly be
exercised to reimburse him. The public has
had the benefit of the paymesnt, and the bur-
den should not be borne by one citizen, but by
the whole public,

Cocley, Taxation, 1st ed. 42; Warder v,
Clark County Cumrs, 83 Ohio 5t, 643; State v,
Board of Education of Wooster, 38 Obio St
3; State v, Hoiffman, 33 Okio 8%, 435; State v,
Cireierilie, 20 Ohio 81 362: Cooley, Const,
Lim. *188; Bpard of Educatirn of Scio v. Me-
Landsborough, 36 Ohio St. 227, -

The legislature may conduct the inquiry to
ascertain the existence of the purpose for ex-
ercising the power of taxstion.

Cooley, Const. Lim, 8d ed. *438.

In some ivstances the levy is made contin.
gent opon the act of persons or bodies desig-
naled to execute the legislative will, attaining
the end sought irdirectly and conditionally
through these subordinate agencies.

Cincinnati, W. & Z. R. Co. v. Clinton County
Cemrs. 1 Ohio Bt 77; State v. Harris, 17 Ohio
St. 808; Walker v. Cineinngti, 21 Qhio St, 14,
8§ Am. Rep. 24; Eill v. Higdon, 5 Obio Bi.
213, 67 Am, Dec. 289; Sate v. Cirelerille, su-

3,

In other instances the legislature has acted
directly and absolutely without the employ-
ment of any of its subordinate agencies,

State v. Franklin County Comrs, 35 Ohio Bt.
458; Statev. Hoffman, 33 Obio St. 435; Beard
of Eduration of Seio v. MeLandsborough, 36
Obio St 227.

Where a statute does pot impinge upon any
constitutional inhibition, the legislature is the
sole judge as to the form it may be made to
assume,

Kumler v. Stlsbee, 33 Obio St. 447; Cincin-
naii, W. &£ Z. B, Co. v. Clinton County Comrs.
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supra; Statev. Havkins, 44 Ohio St. 109; Met-
ecaif v. State, 49 Chio St. 536; State v. Ilar
mon, 31 Obio St. 230; People v. Flagg, 46N, Y.
405; 3 Am. & Eng, Encyclop. Law, pp. 691,
€92; State v, Hoffman, 33 Ohic St 435; State
v. Franklin County Comrs. 35 Ohio Bt 458,
There is no remedy by judicisl process for
a statute which may be copsidered merely an
abuse of the taxing power; the authority to
and duty to prevent sbuse is entrusted to the
legislature and pot to the eourts,
Walker v. Cincinnaté, 21 Ohlo St. 14, 8 Am,
- Rep. 24; State w. Franklin County Comre.
supra; Lekman v, McBride, 15 Obio 5t. 573,

Bradbury, J., delivered the opinion of
the court:

The answer of the respondent, if true,
ehows that the demand of the relator has no
foundation, whatever, in fact or justice;
that the board of education was under no
obligation, legnl or moral, to pay the same,
and that the fund to be raised by virtae of
the act of the gencral assembly differed in no
essential particular from a mere gratuity,
provided for his bepefit. The demurrer ad-
mits the truth of the averments of the answer,
In such a state of things the act must be held
invalid unless the meneral assembly has au-
thority to command & local subdivision of
the state to raise by taxation a fund for the
benefit of an individual to whom it is under
po obligation whatever, or where In such
case a dispute exists, the enncting of a stat-
ute, wherein the facts are declared to be as
contended by the claimant, is to be taken to
be a legisiative determination of the dispute
in his favor, bindirg upon the parties, so
that the alleged debtor will be estopped from
contesting the existence of the disputed facts
in the courts of justice. If either of these
alternatives is true, there is no constitutional
Iimitation on the power of the legisiature to
levy exactions on the public as a whole, or
on subdivisions of it for political or govern-
menta! purposes, for the benefit of favored
individuals.

It may be true that the responsibility the
{ndividual members of the legislature are
under to their constituents, or their sense of
public duty is a sufficient guaranty sgainst
any great injustice in this direction, and,
therefore, that unlimited power of taxation
vested in that body would not be followed
by vicious results generally, thoagh it might
be in exceptional instances, However this
might be, we, in the present inquiry, are
more concerned in determining whether such
uelimited power does exist that in the ques-

“tion of the wisdom and expediency of grant-
ing it .

Whatever power of taxation resides in the
general assembly does s0 as am incident of
the general legislative authority deleguted to
that body by section 1 of article 11, of the
Constitution of 1851. This court holding in
Western U. Teleg. Co. v. Mayer, 28 Ohio St.
521, that the provisions of article 12, of that
instrument, though they relate to finance and
taxation, are limitations upon rather than
grants of power of taxation; and this, too,
although section 4 of this statute expressly
tequires the general assembly to provide
25 LR AL
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revenue to defray the yearly expenses of the
state aud pay the interest of its public debr.
The power of taxation vested in the gencral
assembly would have been just the same
without, as with, this section,

That the authority to impose laxes is In
its nature legislative, is established by the
uniform current of judicial opinion. Cass
Tiwep. v. Dition, 16 Ohio St. 33 ; State v. Jar-
rir, 17 Ohio St. 608 ; State v. Wilkesrille Tuwp.
Trustess, 20 Ohio 8t. 289 State v, Ficlland
Tuwp. Trustees, 1d. 562; State v. Circlerille,
20 Ohio 5t. 363; 25 Am. & Eng. Encyclop.
Law; 18-T1; Cooley, Taxation, 41-53.

That the legislative branch of the govern.
ment Is pecessarily clothed with a broad dia-
cretion in determining the character, whether
public or private, of the purpose for which
funds muy be raized by taxation is equally
wel] settled. Cooley, Taxation, 43; 25 Am,
& Eng. Encyclop. Law, 72; Cooley, Const.
Lim. 599.

In doubtful cases the courts should not
interfere with the exercise of this Jegislative
discretion, and in all cases the legislative
determination is entitled to great respect.
Hanson v, Vernon, 27 Iowa, 28, 1 Am. Rep,.
215; Brodhead v, Milwaukee, 19 Wis, 625, 88
Am. Dec. 711; 25 Am. & Epg. Encyclops
Law, 89, 8%0. That the power, however, i8
oot unlimited is, we think, clearly estab-
lished by the great weight of authority as
well as of reacon, State v. Franklin County
Comrs. 35 Ohlo St. 4638

The power of taxation is glven to the gen-
eral assembly as an indespensable means of
providing for the public welfare, governmens
could not be carried on without suech power,
and the power should be commensurate with
the objects to be attained, but no gnod rea-
fon can be assigned for vesting it with power
to take portions, large or small, of the prop-
erty of one or a number of persons and grant-
ing it as a benevolence to another. Where
s legiclature attempts this, directly or in-
directly, it passes beyond the bounds of ita
authority, and the partics injured may ap-
peal to the courts for protection. The same
constitation whirh grants the power of taxa.
tion to the genernl assembly recognizes the
sanctity of private property, and declares
that the courts shall be open for the redress
of injuries.

This limitation on the legislative power of
taxation is geperally recoguized by the au-
thorities. The rule supported by a long ar-
ray of adjudicated cases is 1aid down in 25
Am. & Eng. Encyclop. Law, 74, as follows:
“It is within the province of the courts,
however, to determine in particular cases
whether the extreme boundary of legislative
power bas been reached and passed.” In
Weismer v. Douglas, 64 N. Y. 89, 21 Am.-
Rep. 588. Folger, J., savs: “Duttotax A
and others to raise money to pay over to B,
is only & way of takiog their property for
that purpose. If A may of right resist this,
as surely he may, how is he to make resist-
ance eflective and peaceable save through
the courts, which are set to be his guardians?
flow may the courts guard and aid bim un-
less they bave power, upon his complaint, to
examine into the legislative act, ard to de-
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wermine whether the extreme boundary of leg-
islative power has been reached and passed ™

It may be conceded that the general as.
sembly may authorize one of the political
gubdivisions cf the state to levy a tax to

ay a demand not legally enforceable, but
fnundcd upon & moval consideration, or may
even command that the levy shall be made
for that purpose, and yet deny to it the power
to determipe coaclusively the existence of
such obligation. v

Oz the other hand it may be contended that
if the power to levy a tax for a private pur.
pose 8 denied to it, it foilows as a corollary
that it had no power to determine the char-
acter of a demand, for if it had the latter
power it could defeat the limitation by
falsely finding the claim to be founded, at
least, oo a moral consideration. We do not
think the conclusion follows, for that wouald
be to impute bad faith to a co-ordinate branch
of the government which Is not permissible,

YWe think, however, that whenever a con-
tention arises between an individual and some
public body respecting the existence of a
claim against the latter the controversy falls
within the province of the judiclary. We
do not deny the power of the general as-
gembly to inquire into the merits of any claim
sought to be asserted through its agency, be-
fore granting relief to the claimant by leg-
islative action. Not only bas it such su-
thority but its exercize should be carefully
and rigidly observed.

Such investization, subsequent determina-
tion and resulting action, however, do not

Nesraega SverEve CoUrr.
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estop the parties from appeallng to those ju-
dicial tribunals of the courtry that have been
established under our constitution and by it
vested with the judicial power of the state,
and by our laws provided with an appropri-
ate procedure to conduct such inguiries.
Cooley, Const. Lim. 115, and cases cited; 8
Am. & Eng. Ezcyclop. Law, 631,

I, in the case under consideration, the re-
lator has paid out money for the bepefit of
the respondent, for which, by some mistake,
accident, or error, he has never 1eceived
credit, it is morally bound to make it good
and this moral obligation issuficient to sup-
port the statute in question, Lewis Mercliants
& Traders Bank Trutsees v. MeElvain, 16
Ohio, 355; Cuyakoga Fails Real Estate Asso.
Trustees v, McCaughy, 2 Ohio St. 152; Bur.
gett v. Norrds, 25 Ohio St. 308; Rairden v,
Lolden, 15 bio St. 207 ; Cass Tuep. v. Dillon,
18 Ohio St. 33; State v. Harris, 17 Ohio St,
608 ; Board of Education of Scio v. McLands-
borough, 36 Ohio St. 227 Cooley, Taxation,
137, 128; Stata v. Rickland Tuwp. Trustees, 20
Ohio St. 362; State v. Hotman, 35 Obio St.
425; Warder v, Clark County Comrs. 283 Ohio
St. £43; Cooley, Const. Lim. 233,

Where, however the facts, out of which a
moral (or legal) obligation is claimed to
arise, are disputed, the contention falls within
the province of the courts, under the distribu-
tion of governmental powers prescribed by
our constitution. Const. 1831, art. 4, 3§ 1.

Judgment rerersed and cause remanded with
thstructions 10 grerrule the demurrer to ths an-
swer of the respondents,

NEBRASEA SUPREME COURT.

S8TATE of Nebrasks, ez rel. Edward W.
SAYRE, Treasurer of Scoit’s Blufis Co.,

LA
Eugene MOORE, State Auditor.
[ SRR . [ . S

*]1. An attorney’s lien for services ren-
dered his client ceonot be successfully asserted
against mogey approprinted to such client by an
act of the legislature while such money is in the
custody or under tbe control of the state treas-
arer.

2. The legislature, by an act duly
passed and approved April 5, 1893,
appropriated “the sum of $1.405.73 for the
reliet of Scott's Biuff county, and to reimburse
said county for expenses incurred in the trial of
one George B, Arnold upon the charge of mur-
der.” Jua mandamus proceediog in this court
to compel the auditor to draw his warrant in
favor of the treasurer of Scott’s Binff county
for the emount appropriated,—Held; (1) That the
act was not in conflict with either the letter or
spirit of the constitution. ) That the appro-
priation of this money was in the pature of g
donaticn, and that no inquiry or objection isad-

*Headnotea by RAGAN, (L

NoTe -On the guestion of appropriations of

- public money, see cases and monotation referred

to fn footnote to the preceding case of Board of

Educadon of Marfon Twp, v.State (Ohlo) ante, Ti0,
L. R A

tniszible on the part of the apditor an to whether
the appropriadon wad just, whether it was be-
stowed upon an undeserving recipient, or what
motives inflieoced the legiclature to make ity
that tbe only duty left for the auditor, in the
Premises, wad a ministerial goe; and that he had
1o authority to supervize the action of the legis-
lature by an jpquiry into the actual expendi~
turea of the county In the prosecution of
- Arnold.

{&ortal, Ch. J., dissents from the sccond
clause of propesition 2.)

{Jane 5, 1904)

PPLICATIOX for a writ of maodamus to
compel defevdant ss auditor of pablie
secounts to issue a warrant to relator for the
amount which had been appropristed by the’
state legislature for the relief of the county of
which relator was treasurer, Granted.

The facts are stated in the commissioner’s
Gpinlon.

Mesars. M. J. Haffman, County Atty., and
Field & Holmes, for relator:

There could be Do such thing as an sttor-
vey’s lien upon funds appropriated by the leg-
{slature, .

Weeks, Attorneys st Law, p. 733, § 285;
Brooke’s Case, 12 Ops. Atty-Gen. 216 ; Flint
v. Van Dusen, 25 Hun, 606; Dodge v. Sched, 20
Blatcht. 517.

See also 25 L. R. A.770; 28 L. R. A. 187.
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If the congress of the Un'ted States under
s implicd powers is authorized to pass laws
of a similar character (o the one in question
there can be no question as to the constitu-
tionality of such laws when enacted by state
lepislatures when the constitution of the state
has no provision prohibiting such legis-
1ation.

This appropriation was extended by the leg-
islature as g charity and the amount of the re-
Yief was fixed and determined by the legisla-
tare and the sole and only duty of the anditor
in relation to this claim iz to satisfy himsei!
that the law was legally ‘enacted sod if so to
issue his warrant for the amount fixed and de-
termined by the legislature; the act of the au-
ditor is purely mini®terial and he has no die
cretion in the premises.

Moses, Mandamus, pp. 84, 85 Divine v.
JIlareie, T'T. B. Mon, 449, 18 Am. Dec. 194;
Merril), Maadamus, § 105; High, Extr. Legal
Rem. § 84; 2 Spelling, Extr. Relief, chap, 42,
£2 1431 &f #2q.; 14 Am. & Eng. Encyclop.
Law, pp. 49, 147; State v. Clereland, 23 Obio
1.J.118; Hewitt v. Craig, §6 Ky. 23; State v.
Staub, 61 Conn, 553.

A laquidsated account i3 cne the amount of
which is agreed apon by the parties, or is fixed
by operation of law.

Hargrores v. Cooke, 15 Ga. 821; Bull v.
Bull, 43 Conn. 469: Warren v. Skinner, 20
Conn. 562,

The word ** getile™ when applied to & Yigul-
dated account or demand means to pay it.

Finkerton v. Bailey, 8 Wend. 600; Stilwell
. Coops, 4 Denio, 225.

The word ** ad%ust” when used in reference
to a liguidated claim has the same measing,
though perbaps not guite so elearly.

The word ** settle” when applied to an un-
ligquidated claim or demand means its mutual
adjastment between the parties and an agree-
ment apoen the balance,

Barter v, State, @ Wis, 29,

In reference 1o an unliquidated demand, the
word *adjust” means ‘*to determine what is
dune; to eettle; to ascertain; as to adjust a
<laim, a demand, or a right.”

Anderson, Law Dict.

When a ¢laim is liguidaled in the sense
that 13 amountis fixed by operation of law,
it is difficult to see how the complroller can
use any discretion in respect to it.  When the
law fixes definitely the amount of any claim,
snd also fixes the mapner acd time of pay-
ment, and the person to whom it is due, and
the claim i3 presented 1o the comptroller by
that person, and at that time, ke has in respect
to it *‘po discretion to exercise, no judgment
to use, and no duty to perform” bui to draw
his order in payment of it.

State v. Bordelon, 6 La. Ann. 63; Kendallvy.
United States, 37 U, 5. 12 Pet. 524, 9 L. ed.
1181; Rite v. Stafe, 93 Ind. 83; Angle v. Run-
yon. 33 N_ J. L. 403,

Mr. George H. Hastings, Af#tyGen.,
for respondent.,

Ragan, (, filed the following opinion:

The Legislature of 1893 passed an Act {(House
Roll No. 278) in words and fizures as follows:
“An Act for the relief of Scott’s Bluff county,
Nebraska, and to appropriate $7,495.73 to said
2 LR A
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county, Beit enacted by thelegislature of the
state of Nebraska: Section 1. That there is
hereby appropriated out of any funds in the
state treasury, and not otherwise appropriated,
the sum of $7,493.%3 for the relief of Scott’s
Bluff county, and to reimburse said county for
expenses incurred in the trial of one George S,
Arpold upon the charge of murder, at the ad-
journed July term, 1589, of the district court
within and for said county; and the auditor is
hereby suthorized to draw his warrant upon
the state treasurer for the sbove amount in
favor of said Scott’s Bluff count ,v." On August
B, 1803, the treasurer of Scott’s Bluff county
duly demanded of the auditor of public ac.
counts thatbe draw bis warrant upou the state
treasurer, payable to the treasurer of sgaid
Scott’s Bluff county, for the amount 50 appro-
priated by the legislature. The auditor de-
clined to comply with this request, and there-
upeca the treasurer of Scott’s Bluff county, as
relator, filed in this court an application for a
peremptory mandamus commanding the au.
ditor to draw such wartrant, The auditor
answered the application, and alleged the fol.
lowing as reasons for declining to draw his
warrant: *‘Aand this respondent further says
that uoder the provisiona of the constitution
ard laws of the state of Nebraska the augditor
of public accounts has authority to examina
and adjust sll claims against the state, when
presented to bim, and to refuse to pay the same
when, in his opiniop, the same wfe illegal or
unjust., And this respondent alleges that he
found eaid claim for said Bcott’s Blufl county
unjust and illegal: that the act making the
appropriation is contrary to the letter and spirit
of the constitution of the state of Nebraska;
that the ssid county of Scott's Bluff was put
to some expense by reason of said tria), butthe
amount thereof, this respondent alleges, upon
information and belief, was a much less sum
than the sum alleged to have been appropriated
by the lexislature. . . . This respondent fur-
ther alleges that heretofore, to wit, on the 20th
day of June, 1893, ove Nellie M. Richardson
. . . served upon this respondent . . . a no-
tice of an attoruey’s lien upon said sum , . .
appropriated by the legislature of the state of
Nebraskafor the use and benefit of said Scott’s
Biufl counly, which said notice is in words
and figures following: ‘Notice. To Eurene
Moore, Auditor Public Accounts of the Siate
of Nebraska: You will take notice that I,
Nellie M. Richardson, do ¢laim an attorney’s
Jien upon the funds appropriated by the legia-
lature of the state of Nebraska to reimburse
Scott’s Bluff eounty for expenses inenrred in
the trial of George 8. Arnold, in the sum of
$1,500. [Sizned] Nellie M. Richardson’”
To this answer the relator demurs. We will
first dispose of the question of the attorney’s
lien attempted to befiled against this appropri-
slicn. Section 8, ckap. 7, p. 90, Comp, Stat.
Neb., provides: ““An attorney has a lien for
a peperal balance of compensation upon any
papers of his client which have come into his
possession in the course of his professional em-
ployment; upen money io his hands belovging
to iv;is client, and in the hands of the adverse -
party in an action or proceeding in which the
attorney was employed, from the time of the
giving notice of the lien to that party.” Now,
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this money {3 pot In Richardson’shands. Itis
fn the hands of the treasurer of the state of
Nebraska, And neither the state nor its treas-
urer are, or have been, adverse parties to any
action or proceeding brought or had by Scott’s
Bluf county, for whom, it appears, Rickard.
son is attoroey. Richardson, then, has not
brought hers-e]{wilhin this statute, and that is
one reasomn, ai least, why she can have no lien
on this money., But, if Richardson has ren-
dered services for Scott's Biufl county, she can
file her claim against the county, with the
county clerk thereof, and have the county au-
thorities of that eounty pass upon its merits.
This court cavnot audit ber claim esgainst
Beott’s Bluff county, The law has provided
ample remedies and methods of procedure for
all persons baving claims azaiost a county, and
these remedies must be pursued.  An attorney
will not be permitted to use this court, in a
mandamus proceeding, for the purpose of
havieg the merits or amount of his claim
against a county adjudicated. It may well be
doubted if ju sny case an aticroey’s or other
lten can be siuccessfully as<erted against money
appropriated by the legislature o any person
or corporation, public or private, while in the
hauds of, or under the control of, an efticer of
the state. It would be contrary to good public
policy, and detrimental to the due administra-
tion of the affairs of the state, to permit its
ofticers to be harassed and hindered in the dis
charge of their duties by parties ssserting
rights, either by way of attorney’s liens, st.
tachments, or garnishment proceedings, or
otherwise, to funds in the hands of, or under
the control of, such officers. The claim of
Richardson filed with the auditor is not a lien
on the mooey approprialed by the legislature
to Scott’s Bluff coucty, and the auditor may
dicregard such liep with impunity,

The next reason essigned by the auditor for
ool drawing the warrant to pay the approprin-
tion is *'that the Act making the spprepriatinn
13 contrary to the leiter and spirit of the consti-
tution of tke stste of Nebraska” We quote
Cooley’s Constitutional Limitations (4th ed, p.
210), as follews: **When a law of conoress is
assailed as void, we look into the Nationul
Corstitution to see if the grinting of specified
powers s broad encugh to embrace it.  But,
when 8 state law is attacked on the same
ground, it is presumably valid, in any case; and
this presumpiion is a conclusive ove, unless, in
the Constitution of the United Stales or of the
state, we are able to discover that it is prohib-
fted.  We lnok ia the Constitution of the United
States for grants of legislutive powers, hut in
the constitution of the state to ascertain if any
Limitations bkave beeu imposed upon the eom-
plete powers with which the legislative depart.
ment of the state is vested in its creation, A
congress can pass no laws but such as the con-
stitution authorizes either expressly or by elear
implication, while the state legislature has juris.
diciion of all subjects on which its legislation is
not prohitited. The lawmaking power of the
stgle Tecogoizes no restriciions, and is bound
by rone, except such as are imposed by the
censtitution.  That icstrument has been aptly
termed a Tepislative act by the people them-
selves, in their soverelmn capacity, and is
thet=fore a paramount Jaw, Its objectsis not
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to praut legislative power, but to confine and
restrain it Without tbe constitutional lim-
itations, the power to make laws would be ab-
solute,” ‘Tested by the rule quoted frem this
eminent jurist, there is notbing in the consti-
tution of Nebrasks that prohibits the legisla-
ture of the state—representing, as it does, the
sovereigoity of the people—from appropriating
money Lo reimburse a county for expenses in-
curred by it in the prosecution of criminals.
True there is no legal obligation resting on
the stateto pay such expenses, but the power
of the legislature to appropriate money is not
limited by the legal obligations of the state.
We quote again from Cooley’s Constitutionak
Limitations (p. 608), as follows; *It must al-
s0 be stated that the proper aunthority io de-
termine what should and what should not
properly constitute a public burden is the Jeg-
islative department of the state, . . . and
iun determining this question the Jerislature
cannot be held to any narrow or techuical rule.
Certaio expenditures are not osnly absolutely
necessuty_ to the existence of a government,
but, as & matter of policy, it may somelimes
be proper and wise i0 assume other burdens,
which rest entirely upon considerations of
konor, gratitude, or charity. . . . There
will therefore be pecessaty expenditures, and
expenditures which rest upon considemations
of policy alone, and in regard to the one, as
much as to the other, the decision of that de-
partment to which alone questions of state
policy are addreazed must be accepted as cop-
clusive.” This appropriation may be unjust,
In mskiog it, the legislature may bave acted
unwisely. But of these things the Jegizlature
itself is sole judge, The courts canoot inquire
into either the motive or justoess of the law.
Their only coucern is with 1te lemality.

Finally, the auditor alleges a9 a reason for
his refusal to draw this warraat, that by the
copstitution and laws of this state he has
authority to examine and adjust all claims
against the state, and that, while Sentt’s Binff
county was put to somg expeogse in the prose-
cution of Arnold for murder, the amount of
«uch expensze, he {the auditor is informed aed
believes, is much less than the sum appropri-
ated by the legislatare. In other words, the
auditor's ¢ontention here is that, notwithstand-
iog the lerislature appropriated a speciﬁca}ly
named sum of money for the relief of Scott's
Bluff county, and to reimburse it for the ex-
pense incurred by it in the prosecution of Ar-
nold, yet he (the auditor} is iovested by the
constitution and laws with the discretion to
examine ivto and ascertain the exact amount of
money expended by the county in thecriminal
preseention, and then draw bis warrant for
such sum only as be ascertaing the county ex-
pended. If by the express words of the act, or
if by any reasonable construction thereaf, it ap-
peared that the legislature intended toappropri-
ate $7,493.73, or so much thereof as might be
wecessary to reimburse the couaty, then doubt-
less the auditor’s position would be tenable.
But no such words of limitation of the amount
appropriated are in the act, nor can they be read
into it by any fair or reasonable construction,
What was the inteotion of the legishature in
the premises? Doubtless, to fully reimburse
Scott’s Bluff county for the expense incurred:
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by it in prosecuting Arnold for murder. The
appropriation of this money—a gift, ia fact—
was within the power of the legislature; and
no inquiry or objection is admissible on the
patt of the auditor as to whether the appropri-
ation was just, whether it was bestowed upon
an undeserving recipient, or what motives in-
fluenced the legislatare to make it. Nor can
the auditor be heard to say that the pift was
too large; that the appropriation carried more
money than was required to reimburse the
county for what it bad exrended. The only
- doty left for the auditor in the premises is
a merely miristerial one, - He has no author-
ity to supervise the action of the legislature
by an icqury into the actual expenditures of
Scott’s Bluff county in the prosecution of
Arnold.

Section 8, art. 9, of the Constitution pro-
vides: **The legislature shall provide by law
that all claims upon the treasury shall be ex-
amined apd adjusted by the aunditor and ap-
proved by the secretary of state before any
warrant for the amouont allowed shall be
drawn: provided that a party agerieved by the
decision of the auditor and secretary of state
may appeal to the district court.” Now, what
is meant io this coostitutional provision -by
*‘claims upon the treasury” which the aunditor
must examioe and adjust? We take it that it
means claims which the stale Is or may be un-
der legal obligation to pay, sach as the salaries
of its officers and employ(s, the costs of erect-
iog buildings, and the expense attendaot epon
the maintenance of its prisops, asvlums, schools,
and other institutions, We do pot think the
appropriation of the specific sem by the legis
lawure to a particularly-named person, as a
donation, gilt, or a rewsrd, and for which the
state was under no legal obligation, comes
within the claims which the auditor must ex-
amine sod adjust. True, “be is placed in his
position a8 arent of the state to protect the
tressury against demands oot lawfully due and
payable by the slate; and when a claim is pre-
sented, he must ascertain whether or not there
is authority of Jaw for its payment, and if he
finds such authority that should satisfy him.
If ihe legisiature has, by express enactment,
directed that & certain sum shajl be paid to a
persen, and appropristed the mouey for sach
payment, the auditor's duty in the premises
beccmes then merely ministerial. The power
ccoferred upon bim is oot to supervise the ac-
tion of the state, when, by its legisluture, it
has admitted and acknowledged theclaim, and
ordered it to be paid. Where the claim is not
admiited by the state, he then stands in be.
half of the state, and, as its azent, it ia his
duty to determine whether or not it is admissi-
ble, and justly and legally due: but when his
principal, the state, whose officer he is, ac-
Enowledzes the claim, aud directs it to be paid,
then, inasmuch as the state’s repulation for the
payment of money requires him to draw war-
rants upon the treasurer before such money
can be paid, his duty is, without guestioniosr,
toconform to such direction. Finding the
law for its payment to exist, he must regard
that as plenary evidence that f1 i3 justly due.
He cannet properly question the authority of an
act of the legislature directing the payment of
money by the state, or disregard its authority,
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bowever fully he may be convinced that the
money is bestowed upon an undeserving re.
cipient.” Angle v. Runyon, 3% N, J. 1., 403,
“\Whenever Lhe money necessary {0 pay a par-
ticular claim against & stale has been appro-
priated by the legislature, and the amount of
the claim bas been definitely sscertgined io o
manner prescribed by law, a refusal by the
auditor of said slate to draw his warrant upon
the tressurer of the state for the psyment of
the claim will authorize the interposition of the
courts by appropriate mandatory proceed-
ings.” High, Extr, Rem. § 100.  True, the
constitution makes jt 1he duty of the aaditor
to adjnst claims, , ** *Adjust’ means to setile
or bring to a satisfactory state, sothat the par-
ties are agreed fn the result; as, to adjust ac-
counts.,” Webst. Dict. We are sware that it
was said io State v. Babreock, 22 Neh, 38, that
the constitutional provision requiring claims
upon the stale freasurer 1o be examived
and adjusted by the auditor applied to all
claims, whether by virtue of a specific .
apprepristion or pot, and that the making of
a specific appropriation by the legislature for
the purpose of paricg a demand against the
state was in no sense the suditing of such
claima. But that case should be distirguisbed
from the one here. The appropriation consid-
ered in State v. Babeock, svprd, was for pay-
ing the expepses incurred by the state’in rhe
prosecution of certain persons for ctimes com-
mitted 1o an unorganized territory of the state.
By the second sectinn of that appropriation
act it was provided, **And the auditor is Lere-
by autborized to draw Lis warrant for thesev-
eral amounts due to the parties named in this
act,”and the court said: **This lanzuace
would seem 10 indicate that it was the purpose
of the legislature that the outstanding indebt-
eduess should bepaid to the parties bolding
the claimg, vpon the ascertaipment by the
auditor of the amouots due to each of the
parties named, but, of course, ot in excess of
the sum sppropriated.” It i3 also stated in
State w. Babeock, supra: **Thelegislature has
no authority, under the constitution, to audit
or adjust a claim azainst the state; and if
money is aprropriated to pay an illexal claim,
or one which the state does not owe, and the
auditor so finds upon examination and adjost-
ment, it is hiz duty to refuse to issue a war-
rant, notwithstanding said appropriction,”
But thispoint was not necessary to a decisian
of the case there decided, and the rule there
announced should be restricted to such claims
and demands a3 the state is undera iegulob-
lizatiou to pay. and not extended to appropri-
ations of specific sums of money made by the
legislature as a dondtion, gift, reward, or
charity. Suppcse the governor ehould offer a
reward of 1,000 for the arreet and return to
the state of a fugitive from justice, and A,
ghould arrest and return the fugitive, and the
legislature should, after inquiring and ascer-
taining that A. had earned the reward, appro-
printe $1,000 to bim for baving arrested znd
retursed the fugitive, Could the auditor in-
quire into the value of the time and outlay of
A. in arresting and returning the fugitive. and
refuse to draw a warrant for only the value of
A.%s time and expenses? Insucha case,wogld
there be any adjustment to be made by the.
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anditor of A's claim? Would the auditor
have any duty to perform in the premises, but
a wmere ministerinl one? Would he have any
diseretion io the premises? The legislature of
1893 (House ROE No. 85 appropristed the
sum of $2,000 for the payment of damages
sustained by one Maurer while engaged in the

ublic service as a private in the Nebraska

ational Guards, It was recited in the act
that Maurer was exposed to the cold and freez-
fug weather,and by reason thereof he contracted
rheumatizm, which became chronie, and from
which be suffered great physical pain, and be-
came incapacited for wor‘i);, and was prevented
from following his vocation and earning a liv-
ing, and that he wasrequired to pay out large
sums of money for medical care and attendance
for a period of more than two years, When
Maurer presents his claim to the auditor, can
the latter institute proceedings to ascertain the
vulue of the timelost by Maurer by reason of
his rhegmatism and sickpess; the expenses
paid by him for physiciang, vlurses, etc.t Can
he call experts to testify as to whether Maurer's
injury i3 permanent, and, if so, his expectancy
of life, and the present worth of what he prob-
ably would have earned, bad he not been in-
gl;l'f.‘df This legislative gift or donation to

aurer coptains an allowance for physical
suffering. Can the suditor say that too
much was aliowed for such suffering, and
reduced the appropriation accordingly? e
think mot. And yet he may do all these
things, in Jlaurer's case, if bis contention
here is correct, viz., that bis duly as auditor
requires bim to ascertain the amount of ac-
tual expenses incurred by Scott’s Bluff county
in the prosecution of Arnold, sod then draw
hisz warrant for that sum only. Such caonot
be the faw. If it is, then, instead of a govern-
ment of three co.ordinate departments, the
legislative is subordinate to the executive de.
partment. The auditor iz an able and coo-
ecientious officer, and deserving of the bighest
commendation for the jealous care with which
be guards the public tressury, and be acts
wisely in shielding bimself from liability b
the decisions of the courts in cases where be 13
in doubt; but in the case at bar he may not
ounly legally draw the warrant demanded by
the relator, but it is his daty to do so. He has
no discretion in the premises.

The demurrer to the refurn 12 sustained, and
hie writ will issue as prayed for,

Judgment accordingly.

Norval, Ci. J, dissenting:

Uron the gquestion of the constitutiovality
of the act of the legislature under considera-
tion, I express no opinion. While I concur in
the views expressed by Ragan, O, relating to
the claim of Nellie M., Richardson for an at-
toroey’s lier, Ism unable to agree to the prop-
osition that the duty of the auditor in the
premises is werely ministerial, and that he has
no authority to examine into and determiue
the sctual sams expended by the county in the
progecution of Arnold., I deem it proper to
state the reasons for my dissent.

It is conceded by the majnrity opinion that
mandamus would pot lie “if by the express
words of the act, or if by any reasonzble coo-
struction thereof, it appeared that the legisla-
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ture iotended to appropriate $7,493.%3, ot so
much thereof as mizht be necessary to reim-
burse the county;” and there can be no doubt
of the sounduess of the proposition stated,
What, then, is the proper interpretation to be
placed upon the statute uoder review? In the
body of the act it is provided *‘that there ia
bereby appropriated out of any fands ia the
state treasury, and not otherwise appropriated,
the sum of $7,495.73 for the relief of Scott’a
Bluff connty, and to reimburse said county for
expenses incurred in the trial of one George 8.
Arnold upon the charge of murder, . . .

a6d the auditor is bereby authorized to draw
his warrant upon the state treasurer for the
above smount in favor of said Scott’s Bluff
county.” It is argued that the legislature, by
this act, appropristed a definite, specific
amount to be paid the county; that the ap-
proval of this claim required of the auditor is
merely formal; and that he can exercise no
discretion whatever. The statute defining the
duties of the nuditor, as well as the constitu-
tion, requires that officer to examine and audit
ail appropriations: and it has been the univer-
sal practice in the auditor’s office, since the
adoption of the present state constitution, 10
do so, and that, too, in cases of appropriations
&8 specific a3 is the case before us, This cus-
tom must have been known to the framers of
this act at the time it was adopted, and it is
fair to presume that the lawmakers intended
that the claim of the county, which this ap-
propriation was intended to pay, should be
audited, as had been the custom theretofore,
The object of the legislature ia passing the act
wag 1o reimburse, or make whole, the county
for all the legitimate expeuoses incurred by it
in the prosecation and trial of Arpold, and
nothing further. The statate regulates the
costs in a criminal prosecation for a felony,
and when the offense is committed in an or-
ganized county the law requires thst the county
where the trial is bad shall pay the costs and
expenses thereof. The legisiature, by this act,
undertook to relieve Scott’s Bluff county of
this burden. ‘The appropriation reads, **For
the relief of Scott’s Bluff county aud to reim-
burse said county for expenses incurred,” etc.
What was meant by the use of the word “re-
imburse?” Webster defines it thus: “To re-
place in a treasury a purse, a3 an equivalent
for what has been taken, lost, or expeuded; to
refund; to pay back; to restore: as, to reim-
burse the expenses of a war.” In construing
statutes, words should be given their ordinary
meaning; and, so interpreting the language of
this appropriation, it is clear to my mind that
the state i3 only required to refund or pay to
the relator the amount of costs and expenses
incurred by the county in the trial of Aroold,
not exceeding the sum appropriated for that
purpose. 'The auditor was not directed by the
act to draw Lis warrant upoo the treasury for
$7,493.73, but he was authorized to doso if it
required thst sum to refmburse the county,
Was it the duty of the auditor, under the con-
stitution and statute, without discretion, to
sudit this elaim? By section 9, art. 9, of the
state Constitation, it is provided that: *The
legislature shall provide by law that all claims
apon the treasury shall be examined and ad-
justed by the suditor and approved by the sec-
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retary of state before any warrantfor the
-amount allowed shall be drawp, provided that
a party agyrieved by the decision of the au-
-ditor and secretary of state may appesl to the
district court.” In accordance with the re-
quirements of the foregoing constitutional pro-
vision, the legislature, in 1877, passed a law
providing for the examination and adjustment
of ¢claims upon the state treasury, Laws 1877,
p- 202, Comp. Btat. chap. 83, art. 8. I bere
-quote the entire act:

“Section 1. All claims of whatever nature
1pon the treasury of this state, before sny
warrant ghatl be drawn for the payment of the
-€ame, shall be examined and adjusted by the
auditor of public accounts, and approved by
the secretary of state: proviled, however, that
no warrant shall be drawo for any ciaim ustil
-&n appropriation shall be made therefor,

¢“sec. 2, The aunditor of public accounts
ahsll keep a record of all cluims presented to
him for examication and adjustasent, and shall
therein note the amount of such claim as shall
be allowed or disallowed, and in case of the

" disnllowance of all such claims, or any part
tbercof, the party aggrieved by the deeision of
the auditor and secretary of state, may appeal
‘therefrom to the district court of the county
where the capitol is located, within twenty
-days after receiviog official notice. Such ap-
pesl may be takee in the manoner provided by
law in relation to appeals from county courls
to such district courtz, and shall be prosecuted
40 effect as in such cases: provided, however,
.that the party taking such appeal shall give
bood to the state of Nebraska in the sum of
two hundred dollars, with sufficient surety, to
be approved by the clerk of the court to which
such appeal may be taken, conditioned to pay
alt costs which may accrue to the auditors of
public accounts, by reason of taking such ap-
peal.  No other bond shall be required.

*Sec. 3. In case the appeal shall be taken as
provided in section two of this act, and on trial
thereof, the district court shall be of the opinion
that the decision of the said otficers was wrong,
either in fact or law, the said cour! sHall re.
-verse the same, and by its order and mandate
require the said auditor to issue a warraot, in

~accordance with the provisions of seciion one
©f this act, upon the treasury for such an
amount ss shall be determioed on the trial of
such appeal to be lezally due thereon. If
-ejsher party feel sggrieved by the fsid judg-
ment, the same may be reviewed io the su-
Ppreme court as in other cases,

*%ec, 4, No claim which shall have once
been presented to such anditor aod secretary
-of state, and has been dizallowed, in whole or
in part, shall ever azein be presented to such
officers or in any manner acted upon by them,
but shall be forever barred, unless an appeal
shall bave been taken, as provided in section
‘two of this act.

*“Sec. 5. Yhen a claim has been in part al-
lowed by such officers, a warrant shall be
-drawn as in otber eases where the whole claim
shall be allowed.”

It will be observed that we have ot osly a
coustitational provision, but an imperative
-statate, which requires, before any warraat
shail be drawn by the auditor upon the state
treasury, that the claim must be examined,
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audited, aud allowed by the auditor, and ap-
proved by the secretary of state; and yet it js
here sought to compel by mandamus the jssu-
ance of a warrant for the full amoust named
in the appropriation act, whep the claim of the
county has oot as yet been passed upon by the
auditor, nor bas such claim ever been pre-
sented, either to him or the secretary of state,
for approval. If the duty of the zuditnr and
secretary of siate, as regards-the auditing of
this claim, i3 mivisterial merely, stilt the per.
formance of such act is & prerequisite to the
right of the auditorto draw the warrant. This
is not a proceeding to require the spproval of
the claim, but to compel the issuance of a war.
rant without any approval by either of the of-
ficers pamed, To grant the writ is to disre-
gard the plain requirements of both the con-
stitution and the statute,

It is said the claims upon the treasury which
the auditor is required to “examine and ad-

ust,” in the sense in which that term is used
in the coustitution, are *‘claims which the staia
is or may be under legal oblizaticns to pay,
such as the salaries of its officers and employ s,
the costs of erecting buildings, and the expense
attendant upon the maintepance of its prisoans,
asylums, schools, and otber institutions.” We
are unwilling to so limit the word “‘claims,”
but conclude it was employed in its broadest
sense, and embraces every claim against the
state for mopey under an appropriation made
by the legislature. The counstitution reads,
*‘all claims,” and we bave no right to inject
words into that fostrument by judicizl inter-
prelation.  That it isthe right and duty of the
auditor to pass upon azd audit theclaim under
consideration, we eotertain po doubt, Secticn
1 of the Act of 1877, above quoted. speaks of
“all claims of whatsoever nature.” More
comprehensive languare could not have been
employed to express the legislative will. The
section i2 {oo plain to leave any room for in-
terpretation, Even though the construction
adopted by my associates is the correct ove,
namely, ‘‘claims which the state is or may be
under legal obligations to pay,” are the only
ones which the auditor ia required to examine
and auodit, it is the duty of the respondent to
pass upon and determine what amount of this
sppropriaiion Bceott’s Bluf county is entitled
to receive, since, the moment the act took ef-
fect, if it i3 a valid and copstitutional law,—
and the majority have so fouad and declared,
—the claim of the county for expenses incur-
red in the prosecution of Arsold becomes a
legal obligation against the state,

1t issaid the duty of the auditor in the prem-
ises i3 a ministerial one merely, and that he
has no authority to inquire into the amount of
money actually expended by tbe county in the
eriminal case. The constitution and the stat-
ute quoted each provides for an appeal to the
district court from the decision of the auditor
and secretary of state in passing upon all
claims upon the state treasury, Seciions 8,.7,
art. 3, cbap. 83, Comp. Stat., ere as follows:

*‘See. 6. All persons having claims against
the state shall exhibit the same. with the
evidence io suppeort therecf, to the auditor,
to be audited, settled, apd silowed within
two years after such claims shall acerue; and
in all suits brought in behalf of the state,



750

no debt or claim shall be allowed against
the atate as a set-off, byt such as has been
exhibited to the saditor, and by him sllowed
or disallowed, except only in cases where it
shall be proved to the satisfaction of the court
that the defendant at the time of trial, isin
possession of vouchers which he could produce
to the auditor, ot that he|was prevented from
exhibiting the claim to the auditor, by absence
from the state, sickpess, or unavoidable acci-
dent: provided, the auditor in no case shall
audit a claim or set-off which is not provided
by law.

*Sec, 7. The auditor, whenever he may
think it necessary to the proper settlement of
suy account, may examine the parties, wit-
negses, or others, on osth or aflirmation, touch-
ing aoy malter material to be knowyp in the
seitlement of such account.”

By said section 6 it is made obligalory up-
on all persons haviog claims ageinst the siate
to exbubit the same, with the evidence in sup-
port thereof, to the auditor, to be audited,
settled, and allowed, within a specified period
after the secruance of the claim; and by the
seventh section the aunditor is clothed with the
power to administer oaths, to take testimany,
end examine witnesses and the claimant, if he
deems it necessary to the proper sdjustment of
tke claim or account, The duty enjoined up-
on the auditor isnot merely mioisterial, but, to
& great extent, he exercises judicial functions:
and froro an order rejecting a claim, in whole
or in part, an appeal liea to the distriet court,
The conclusion is therefore irresistible, froma
considerstion of the several sections of the
statute alresdy referred to, and the provisions
of the constitution quoted, that the duty of the
auditor, in examining and adjusting claims
presented against the state, Tequires the exer-
cize of judgment and discretion 1o determine,
rot ouly whether suchk claim is a legal obliga-
tion, but whether the amount asked is jusily
due. After the auditor bas passed upon and
adjusted a claim, and the secretary of state hag
approved the same, we coucede the auditor
then bas ne discretion in the matter of draw-
ing bis warraot upon the treasury for the
amount found due,

This case comes gquarely within the deci-
rion in State v. Bobeock, 22 Neb. 33, The Leg-
fslature of 1853 passed an act appropriating
$6, 824,14 to pay the expenses ineurred in the
trial of I. P, Olive and others for murder,
which act named the persons and the smount
of money each should receive, and authorized
the auditor to draw a warrant for the several
amounts doe the parties named in the act. The
relator sapplied for 8 mandamus to compel the
auditor to audit bis claim, and to draw a war-
rant upon tbe treasury for the same. The
court denied the writ, It was insisted in that
case that the daties of the auditor were minis-
terial, and that he had no discretion in the
premises. The court, after quotiog section §
of article $ of the Constitution says: “This
language clearly implies a limitation upon the
power of the legislature in the matter of au-
diting claims aguinst the state. The provision
is imperative. The legislature shall provide
that 8'1 claims upon the treasury ehall be ex-
amined and adjusted by the auditor, and ap-
proved by the secretary of state, before any
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warrant shall be drawn or the money paid.
These officers are, by the fundamental law of
the state, made the examining board, through
whose hands all claims must pass, and it is
not within the power of the legislature to-
change this tribunal, It cannot review the
decision of those officers, for the section clearly
poicts out the reviewing court. The party
rrgrieved may appes! to the district court,

The fact that the appropriation is specific can
have no weight whatever, for section 22 of ar-
ticle 8 of the Counstilution provides that ‘no
meney shall be drawn from the treasury except
in pursuaace of a specific appropriation made
by the law,” ete.  All appropriations of money
from the tressury are specitic, and “all claims.
upon the treasury shall be examined and ad-
justeil by the auditor,’ ete. This is vo distine-

tion in appropriations, It is true that, in the
section [22, art. 3] above referred to, it is pro-

vided that ‘noallowance shall be made for the
incidental expenses of aoy stale officer except

the same be made by general appropriations,”
ete.s but this provision can in no way change
the fact that each appropristion contaiced in

the general appropriation must be s specific
appropriation for the purpose or officers
nanad, and even then ao account must be
rendered, ‘specifving each item.” Nothing
can be more specific than such an apprepria-
tion, No warrant can be drawn except in

pursuance of an appropriation, but the auditor

may exsmive and adjust claims io the absence

of such action by Lhe legislature, While it i

the duty of tbe legislature to see that no appro-.
priations are made except for meritorious ciaims
wet such is the character of the safeguards

tbrown around the state treasury that such ap-

propriation is by no meansa fival adjustment
or anditing of the claim. It simply places so
much of the funds in a position to be us: 1 by

the auditor and secretary when the claim is
examined and adjusted by the auditor, an-t his
aclion is approved by the secretary. While
the legislatare may set apart mopey to pav a
chiim, it cannot pay it out, por order it to be
done, except in the manner provided by law,

It bas no jurisdiction to audit claims, and it
is pewerless to apply the money thereon with-

out the quasi judicial cooedrrence of the
officers named. If mouney is appropriated by

that bndy to pay a claim, sach action is not an

adjudieation upen its validity, to such noex-
tent as to relieve the auditor and secretary
from responsibility, for their duties remain as
fixed by the constitution. This construction
of the constituticn hss been adopied by the
legislature, as well as by the supreme court in
its former decisions,” The above decision was
cited with approval, and followed, in Stale v,

Moore, 37 Neb. 507,

Towle v. State, 3 Fla. 202, was an applica-
tien for a mandamus against the comptroller
of the state, to compel bim toaadit, allow, and
pay a leral claim nrgninst the state. The cir-
cuit court awarded the writ, and the supreme
court, on appeal, reversed this judgment apd
dismissed the action, kolding the claim could
not be enforced by mandamus. The staiute
of Florida defining the duties of the comptrol-
ler in the matter of examining, anditing. ad-
justing, and settling of acecunts and claims

against the state is substantially the same as
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