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STATUTES "AND CONSTITUTIONS CITED, CONSTRUED, ETC.

England.

Statutes.
& Richard IT. chap. 8. Foreible entry and de-

France.
Codg Ciril Law.

Bk 2, chap. 8,5 1, 2. Easement; howacquired 187
tit 4 §3. WIRdOWSameooerecmemcaemne- 187
United States.
Constitution.

Art, 1, § & par. 3. Power to regulate com-

TR - o s beeem o cczan e emem mmmmn 30
5th Amend. Equal protectonoflaws. ... . 813
lith Amend. Due process of law......__ 551, 813, 855
1th Amend. Rights 0f NEZr0ES. meremmcceeveen- 3He

. Statutes.

17%, May 18. Survey and sale of public Jands. 561
Sy March 3. Removal Of CAUBES . .ueamcannaen 367

Revised Statutes,
Tit, 32, chap. 8. Mining claims.

§ 839 Removal of causes...._..... - 8T
8267, Internal revenue: custody o d
(51231 o 1 ¢ TN S 1
#71. Internal revenue distillery warchouse. 156
352, Rewoval of whiskey from warehousa. 158
34%3. Government storekeeper ... s__. 136
&74. Removal of 8pirits from storehouse... 156
@88, Spirits not allowed on distillery prem-
ises after payment of tax. . ... o.... 156
204, Order for delivery of whiskey ... 156
395, Repauging and branding of whiskey.. 154
313, Withdrawal for exportation.___...... 1536
438L. Contents of patent........ 810
4141, Pensions; attachment._ - B2
4898, Assignability of pAteDt_..omcereceavennn 310
Rerised Statutes, Supplement,
P. 530, £ 4. Spirits in bonded warehouse; bond
for payment of taxes_ ____._.cooooooe.. 156
834, §17. Heqguest for reganging . oeeoomeeeee 158
Alabama.
Constitution, 18685.
ATt 9,51 Assessment 0f EAXES. oo veemnnmmonn 5
Constitution, 1875,
Art. 11,8 1. Taxes; assessment ofo oo T3
¥4, State taxes... 3
E. County taxes ______. 873
i Municipal taxation
Statutes, :
1883, Feb. 16, Birmingham, power to improve
sidewalks ...... tﬂ:.--,.....‘...--.p. ..... 8L
Session Acta.
138485, pp. 620, 622. Birmingham, power to
improve sidewalks . eccecacenne al
Arkansas,

Mansfields Digest,
4252, Distribution

ey Dot s heir
California.
Coastitution.

Art. 4, §23. Drawing money from public treas-

6,815 Sggﬁeﬁ-of judges
8L.R A,

SBiatutes.
1350, p. 219. Enacting the common law......... L1k}
Civil Code,
§ 801. Easements defined. .o cosccammme o Lk}
Political Code.
§ 4468, Enacting the common 18w ..eeeemreeua- BT
Colorado. .
Code.

8 3. Actions; plaintifs. . ..cimemecoocccoenvana 04
5. Buit by trustee.... 794
10. Parties to action.._ 794

© 12, Joinder of parties________________. TH
5+ Eminent domain» compensation. ... ... 788

Connecticut.
-Special Larws.
| 1887, p. 571, Corporate charter ....ececeecravans 638
PDakota.
Statutes,

1889, chap. 43. Bonds to procure seed grain... 287

Delaware. )
For Provineld Laws, see Pennsylvania.
Constitution, 1792.
Art. 4, 81, Electorsdefined ..o .crveciimcnean. 347
Constitution,
£3. Elections to be free and equal_____

§1. Taxing power: legislative power,
where vested _. 5

Art.
2,

¢, 81 Electors defined..
Statutes,

1738, Flectord «oivemoroe o cceenmeecccmsneees 34l

1756, Sept. 20, art. 5. Rights of euffrage. 342

1843, Feb. 27, Tax assessments . ......... 341

1847, Feb.18. Duty of assessors........ 34

1873, Apr, 8. Taxes; elections; duties o

5018 and levy courts 515, 349

1873, Apr. 10. Collection of axes____.. B9

Laws.

Vol.1, p. 38. Electors defined . emncemecnnsaen 3432
p-148. Electors ... oo eocooonmaiacoan <
Appendix, p. 83. _Right of suffrage.

9, p. 54 Eleetion Laws. . coonnren-

10, p. 17Tl Duty of ngsessors. ...

p. 518, Act to extend privileged of

poor white taxatles ... ..

13, chap, 294 Taxes, continuation of rat-
in,

14, chap. 371 Assegs,ment Act.

chap. 872, Deiinguent Act...

chap. 372, 8§ 1. Duty of collectors.._____ 346
Revised Code.
1874, pp. 52, 8. Electordefined_.X _._.....____. 312

P. &2, chap. sfl‘s $11. Levy court as court of ap-

14. Questioning assesgsment

15, Time for assessmenta. . _....__ 346
18. Fraudulentalteration of assessments 346
Settling collecior’s accounts. ...._... 350

9, 827 i i HT

sessment Act., . ..o 4T

84, Valuation of property --.... .- 3H5

85. Taxes: continuation of rating._. — 2

20, Pelinquent At ___.ooeeeomeerrmer—rans . 847

: Duty of collectors....... T



28

Chap. 12, § 10. Collector'a duty to render ac-
connt for taxes . ..._..—ou.- 355
§3 11-14. Duty of eollector..__--.--_..
§ 15 Power to imprison delinquent._
13. 'Time for paying tax

’ Hall's Digest.
P.290. Polltax______.______
315, CODIE’S of hundred i

Tax
6. Asseesment for tax

Florida.
Constitution.
Art. 9, 55, Municipal taXes .. cecearoamcenes

Georgia.

Constitution, 1868.
Jurisdiction of justices of the PeACE...cneevees

Constitution, 1877,
Art, 8, B 7, par. 2. Jurisdiction of justices of
CACe

190

the PeACe .o ceieama—. 190
7,82, par 1. Taxation to be uniform .. 02
Statutes.

1806. Children of divorced parents legitimate 362

1850. Causes of divorce. .o cooomoeaeeee.. 302

1863, Dec. I+ Requisites of mMAITIAZS. - caesaan 363

Pamphlet Laws.
1863, p. 48. Requisites of marriage. ... _....._. 363
1857, p. 111. Receipt and dehvery of telegraph
MCESAZER e cecemencnnonme rmrame mmnbee e 190
Code, 1863,

§ 1853, Requisites of marriage - coecceeeeess 562
1654, Who capabie of marcying ..o .oeeoeeo. 362
1655. Marriages within certain degrees of re-

- lationship prohibited. .. _________ 362
1658. What necessary to constitute marriage 362
1657, Void mMArTiages. cocoommmamamncceanmiin

1658, License mecessary .
1670, Causes for divorce
Code, 1878.
§ 5104, Jurisdiction of justices of the peace... 100
Code, 1832,
¢ 529, Peddier’s HeeDmse. .. cveeeooeoemmee 4
533, Penaltyfor peddling without License.. 25
636, Punishment for illegal peddling.______. 274
1631, Peddler defined. ... . icoooomcoaiomocann 274
1635. License for wagon used in vending
merchandise . 275
1634, Oath of peddlers - 274
1710, Marriages .. cecemeaoccasaoo- 863
2183, annclpal and agent; revoeation of con- as

2114, Contract defined

2718. Simple contract defined
2731, Contracts ot intants Bt
2012, Actions ex contractu 192
3250, Actioms_.______ 182
2253, Action defined.____ 192
3254, Plaintiff in penal 192
326L.  Joind<or of actions . 192
3554, ishment; exemption of wages 515
354, Void judgmen ___________________ 192
Jo28, Void judgment; place of attack. 192
518L. 'Taxationdo be uniform... . ...oc..... 252
5153. Jurisdiction of justices of the Peace... 190

Cobd’s Digest.
P. 325, Chﬂdren of divorced parents legit- .
'ib?'dj’%b"cia'flﬁ.'_'.'ff_'_'_'f.'_'_'f.'.'.'f_'f 362
Pp. 814, 818 819, Marriages of idiots and luna- asa

Illinois.
] Cornstitulion, 1843.

Art. 3. 823 Title of Acts £59
9, § 5. Taxation.__.. 864

CITATIONS.

Constitution, 1870.

Art. 2, ! 3. Religions fdith ... oo ._...o
Emirent domain; damages..
4, E 13 Title of Acta...________.
§ 22, Special laws prohibited
9, g 8. Limit to taxation
11,I 1.

s

Corporations..

Statutes,

1848, Feb. 12. Northwestern Plank Road Co...
1854 March 1. Northwestern Piank Boad Co.
1&7&_} Feb.Zl. R

3§72, Claims againﬂt decedent’s estates. ...

Avpril 15, Corporations

1874, March 25, Toli ronds -

27. bility of ¢common carrier--.

1887, June 16, EXDIOSIVES ccneveonccoccrevwmmnen

Lais,

1859, p. 154, Roads..ooooi oo ecencans
- Bevised Statutes, 1874

Chap. 32,542 Corporations ____.._..eeecmeemnen
Revised Staiutes, 1589,

Chap.z,t.art 5. BI. par. 41. Power to license

28 Ado tion of ¢ommon law___

80, § 5. Estatps and joint tenancy -

32,81 Incorporation Ack. ... .. ...

§3. Corporate power to Own property

§8. Corporate powers to be exercised
directors.

&

8.  Contracts by wife__
76,51 Joint tenancy; effect of failure

10 PArtition u.eeeiceccvnienn---. 658
77, 8 1. Judement, a lien on real estate 567
§18. Mortguge foreclosure. .. ___.._ 601

114, §52, Llabmty of rajlroad ¢ompanies. 59

138, ToM POads_ . oo e 859
Starr & Curtiss Statutes.
P, 623, Corporations_._.__....__. 552
Indiana.,
Constitution.
Art. 8, §2 Support of benevolent institutions 463
Statules,
1369, March 9. Fstablishment of brazch high- 5
WAY et cmmamens st me e e ———a m——
Revised Statutes, 18581,
Interrogatoriea before trial - 506
943, Intervention 63
1&3. Gaming devices; return of, t 439
1904&. Homieide; murder in first degree. 35
2086, Frohibition of gaming devices.... 438
5115, Disabilities of married women._________ 407.
5117, Power of married woman to contract.. 408
5119, Married woman 88 surety-___.____. i
§5 5142-5130. Insane persons, resiraint of. ... 462
§ 5301, Negotiability of instruments. ... ... 365
§8 6069-6090, BuDPPOrt 6f POOT .oreeeeiccccmomenn 62
Elliott’s Supplement,
E§ 1583-1542. Establishment of branch highway 60
§ 1604, Corporations; IaDOrer’s Wages. oeueewe Bi8
Iowa.
Code, 1851,
Chap. 8, Contempt..coo-cceemmmmennamacane eaee 530
: Code.
8 454. Control of streets 835
8499, Certiorari.__.... 768 .
3643. Witness: pbhysiclan . __ .. o veeecaeeascen 180

'



C1TATIONS.

Kansas.
Compiled Laws, 1885,
Pp. 702708, 88 23-54 Service of procesms by
PUDLCRLION «oreeeomemeam mmmeem cammmme it
Civdl Code.
§ 72 Service by publication. ... ceeeeceoeee.. 9
281 Discharge of jury - cec oo cceiomnnaras i}
Oriminal Code.
£207, Jurord, Impaneling. . - .ce.ceeeevemerrame TIE
205 Discharee of Jarots. oo 776
EKentucky.
Statutes,
1869, March 6. Warehouae receipts; negotia.
bility OF e e areeem—mrar—————— 153
Code, .
§ 47, Process defined. ....cevevremcsammmean aema 853
667, Form of process - 553
Louisiana.
(veil Code,
Arta, 2125, 5129. Pledge, delivery of possession
TECESBATY oo ocoecoee mme ammeen mmevem armn
- Maine.
Statutes.
1832, chap. 257.  Blasting; precautiona required 451
- Revised Btatutes, 1841,
Chap, 81, § 1. Railroad companies; penalties
for neﬂlect to maintain Bign boards and 5
nof § m"ﬁéih‘ﬁﬂfﬁéﬁ%‘-"é'x'éfﬁf)iiéﬁ"éi o
BRerised Statules,
Chap, 17, 85 23, 24, Plasting; precautions re- :
quired . iiereeecccraeeaeeas 451
13. $95, Adverse possession of highway &2
9, §2. Right of mortgagee. _aeeeeen. 569
94, £2. Verbal lease; effect.. 562
v 124, 820, Lord's Day Act.__.. 43
OL 4, chap, 30,89, Killing game. ... e 450
Maryland.
Bill of Rights.
Art. 2, Due proces of 18%W .o ceeeeniceennas 851
Constitution.
Art, 3, § ZJ. Drawing money from public o

Statutes.

178, chap. T2, Tiecree for mgnment of pat-

Cods, 1860,
ATt 45,07, Confugal B1ghtd. mmmeeereooeeemees

Code.
Art 24 £5202 23 Police OMCETS..oo. o oeeeee.
.12 Prohibition of lottery.
73, Definition of lottery. . ..o....
1 K;aepmg lottery house, prol:uly
183, Application of SALULE. ... . asmn
Art g5 87 n%"[)léﬂl xl'qarht,n

Massachusetts.

Conatitution.
Pty GhaEcl §4. Power to provide for pub-

SL.R. A, -

Statutes.

1851, chap. 206,
lam chap. 194, Jurikdiction of supreme court
—ﬁ, chap, 33. Jurisdiction of supreme court._
1837, chap. 35, Directors of public institutions

- chap. 214 Juorisdiction of supreme court
1858, chap. 34 Creditors® bill_ .- ...
15"0, chap, 224, Benefit associations; form of
1834, chap. 285, Creditors® billa.._
1867 clmp. 246, Liability of Co

fortort ... ______

chap. 348, Closing windows
1888, chnp. 429. Beneiit corporatio

Revised Statutes.
Chap. 81, § 7. . Jurisdiction of supreme ¢ourt..
90, 98, "Creditors’ Dkl oooe—oooeeemomemns
118, §43. Jurisdiction of supreme court

Feneral Statutes.
.221151. Authority to maintain alms-

Chap
buy andsell___._....._.._
113, 82, cl. 11. Creditors' b

Public Statutes,

22,81, Saffolk County cherges; respon-
gihility for
33, 81.
hou
E6, 523, Expenses of state paper._......
106, g‘.‘. Conchasiveness of certificate._.

17. Benefit association; form of
name

Chap.

cl. Creditors’ pills.___
152. 82, ¢l 1L Creditors® hill
157, §‘80 8l. Insolvency: discharge.
§43. Trustee process
§85. Attachruent
167. Practice-dct.__.
185, 8% 3-7.
183, § 1.
186, B 17.
chise; who may take advantage of__
195, Linbility of Commonwenlth for tort
$29, Misdemeanors; punishment in
uuse of correction
220, £ 81. Bupport of inmates in house
of correciion

Trustee process

Improper granting of fran-

Michigan.
Constitution.
Art. G. §31. Unusual punishments prohibited

Statutes.

1387. Bohemian oat notes
Feb. Ci

Springs; power to borrow

Revised Statutes, 1846.
Chap. 55, tlt.kél}. Transfer of certificate of
Howell's Statutes.

Chep, IBS. r‘Srlggrting [, 71« S
nusfer of certificate of stocks.. .

769’.'. Execution; right to attach inter-

est of gteckholder. seemevrvmmnnecan

§9180. Horse stealing

Minnesota.
Statutes.

aoy | 1887, eh.ap. 13. Railroad companies; Lability

for infuries t0 86TVADNL e cooame e

General Statuies, 1378.
Chap. 81, £9. Moel:ltf uge; property to be sold in

Pp. 10%¢, 1080 Bonds €0 Procirs sevd grain. .
Mississippi.
Code,
$1833. Cloudontitle . eeranen et
2424, Attechment ___-.
2425, Return of attachment ____..coeemen.. T

29

Creditors' bills. ... _.c... 309 312

478

w61
333

19

#dd



Missouri.

Constitution, 15875,

Art, 2, 822 Rights of defendant in eriminal
PTOSECUEION < oo ceemeccmceeecmasem

" 8pecial Acls;
1863, Dec. 18.  St. Louis Grain Elevator Co.....
Statutes.
1881, March 18. Cars for shipment of sheep...

Rervised Statutes, 1835.

Criminal to be present when tried......._..cive
P. 490, 815,
inal

512

802
550
612

Atterdance of witnesses in crime 610

Revised Statules, 1845
P. 8%, chap, 138, § 16, Attendance of wit-
nesses in eriminal eases o o.ooo.o
Rerised Statutes, 1855. )
P. 1191, chap. 127, § 18. Attendance of wit-
pesses in criminal cases . ..oecoeooaeoo 0
General Statutes, 1365.

P. 850, §15. Effect of defendant’s absence at
triad e 612, 613
chap, 213, §17. Atiendance of ' witness-

es in criminal Cases. o acoaaoooooo 610
Revised Statutes, 1879,
§1891. Criminal to be present when tried. ... 612

19, Atbeudnnce of witnesses in criminal

Vol.2, p. 1;84— St. Louis charter; passage of
ordinances; lettng contracts. .c.eaev

Revised Statutes, 1889.

§ 558, Negotiability of warehouse receipts.... 153
2503, Chkatiel mortgage; delivery of po&es—
sion necessary 153
4191. Effect of defendant s absence at trial.. 613
4207." Attendance of witmesses in criminal
CABEH. oo v cassmn mammrnmmrr s wrn . w——————— 610
Montana.
Consiitution.
Art. 3,§29. Construction of Constitation..... 406
5,831, Public officers __.. ... .. FLits
§34 Warrant necessary for payment
OF MONeY. o criremmanan 404
7,81 Duties of state officers. . 404
§4, Ealavies of officers........___. 403
15, §7. Discrimination in t.ran.spomtlon - T8
Nebraska.
Criminal Code.
§ 435, Discharme of JUrors. .. oo cerarcmmneeas ki)

New Hampshire.

Chap. 193, §i 6, 14, Statute of Wills.oo ... i
‘ New Jersey.

Publie Laws. .

1536, p. 48, Tolice departments._ . ..ccieecinees 211

New Mexico.

Compiled Liaics.
$1577. Landlord’s iens _..ccv-coreecmeicemacens

1549. Duration of chattel mort"'age ..........
1590, Chattel mortgage; atfidavit of exten-

-1 T0) | U
New York.
Statutes.
1818, 'To suppress dueling . ... ceucceaseaas 637
Session Lais.
1513, chap, 60, 44, Church temporalities ...... il
1822, chap. 244, Limited partnerships.... - T

1857, chap. 414 Powers of special partn
SL.R.A.

CITATIONS.

1864, chap. 168. Charter of Musical Mutual

Protective Union. ... eceeeiceeen 178

1868, chap. 9)7. Railroad-aid bonds ___.._. 249

18"0 chap. 821. Liability of State for tort. 402

T:Z, chap 161. Protection of tax-payers_. 252
1874, chap. 453. Sales of stock taken in

> chapge for railroad-aid bonds.
1875, chap. 79, \M Church revenues___

chap, 134, Sales of stock take
change of railrond-aidbonds...___...,

18-8 chap. 821. Corporations; punishment of

members who refuse to comply with

by-laws . . iaeeo. 173
1379, chap. 230. Abolishment of office of ra;l-
road COMmMIYIONer_ . . . ... 258
1881, chap. 531. Waste by public officer__._____ 252
Rerised Statutes,
Vol 2p. 1'-"'. GM 8. Lease for more than one
by parol. void_ .. 23
p. 764, § 4. an ed partnerships; certificate 715
fb. Certificate to be acknowledged........ 115
7. Affidavib. ..o uoee oo . . 715
8. Partnership, when formed - 715
9. FProvisions for publication . 715
. Reuewals ................... - 715
17 ers of sEec:al PUTIOEY . _u v wvmrmmanan 716
Vol 3,1) 2315 §31-17, Vih ed. Unrecorded deeds 631
Code of Procedure,
$ 53, Jurisdiction of justices; action for penal- 191
§120. Tss0ancs of SARMHONS. o Lo 184
Code of Civil Procedure.
§179%8. Corporations: puniskment for llegal
CORANCE wameme e e 17
Penal Code,
§168, TUnlawtulcombinationsto interfere with-
trade; punishment. ... ... 1m
North Carolina,
Constitution.,
Art.1,517. Iawoftheland ________________, 532
Statutes,
1868-69, chap. 93, §532-37. Dower Act . ... __ 444
18851, chap E—i—. thlbluonofsaleofspmtnoua o0
1857, cha.p For e 65 asation I B0
DPrivate Laws,
1883, chap. 111. Charter of Ashevilla_.......... 535
Code.
g 152, par. 3. Limitation of action upon sealed
imstrument. o iecaaas 381
1028, TForcibie entry and detainer_ ______._... 537
1079, Sale of liguor near political meetmg - 200
§§ 2100, 210L  Rightof surety .. ooocoocecaoas 882
2102, 2104, 2106, 2107. Dower Act.._......... 444
§ 200, Bule of liquor near polling place pro- 260
ibited . . e o..
3671, Bale of liquor pear religions meeting
prohibite q .............. ? .............. 260
3870, onlatlon of city ordinpnee - cee.ieaea. 552
North Dakota.
Constitution.
§185. Publie credit for individual aifl..ceeuoven 5
Statutes.
1890, Feb. 14 Bonds to procure seed grain_... 285
Compiled Laws.
§ 3582, Yusurance; limitation of time for suits
0D POlCY o meemmaaiccaeeen ™e
Re-insurance; privityeceeve e acrnas 0
Otio.
: Revised Statuies.
§ 30 Life Insurance; foreign company to
procure certificate ... IS | ¥
3616, Life insurance; durafion of license..... 13t
Life insurance eOmpanies. .. ., vccean 131
36¥e. Life insurance; endgwment eom- 152

panies; conditions for doing business.



CITATIONS.

§ 3630e.” Foreipn life insurance dompanies____ 130
4959. Limitation of actions; debtor absent
from State.. 335
5316, Foreclosore &a 616
8018, Wills; witnesses 42
5919, Siguatures to will 42
5925, Wiil; bequest to witness . 41
FAUN Vahchty of verbal will__ 4l
6L, QUO WATTENLO e enean cecaeeaemnmmmnsns 135
Oregon,
. Statutes,
15805, Teb, 11. Mechanic’™s ien . .oeececcccnveean 102
1558, Feb. 25. Lien of sub-contractor....-c-..- 703

Bession Laws.
1889, p.75. Lien of sub-contractor...oemeeam-.
Code of General Laws.
£54044, 4045, Railroad companies; killing stock

ON trACK. - vvveceresamacan manmamr e, 138
Cizit Code.

§E81, Contempt . oo miceecraen 588
63L Pumshment for contempt____..- 583
651, Contempt in presence of court 3
£33. Contempt not in presence of cou.rt_.--- 589
655. Proceedings for contempt........_. 53
816. Power of court to preserve order

Compilation, 1887,

¥ 5020, Mechanics lien..oocoovoomeeeneecenes 02, 104
%73. Filing claim. ... ———— 102
368, What included ifcecee oo meeaaane 702

Pennsylvania,
Book of Lauws, 1676-1700.

L 235, Amment-éf-ﬁ;éij
247, Freeman defined o ceeamccceeeen

Statutes.

Tuxes .

1&35. Mav 7. Hotels; notices to
1854 Incorporauou Acbo... ..
_ Public Laws.
P.470. Hotels; notices to guests. .. coveeeans 101
South Carelina.

Constitution,

Art. 1,812, Unlawful restpaints. ... ceeeeeee- 857
Statules,

1“{1 Dec. 17. Power of corporate s.uthontles 855

Statuies et Large,

Vel 19, p. 103, § 12, Charter of Greenville;
right 0 own property.

§19. Powertolevytax ...

3L Power to borrow money

Code.
8112, Fraud; limitation of actions__.......... 638
South Dakota.

‘ Compiled Lais.
2588 Duty of husband to support his wife.. 554
4. Duresa detined oS 563
335, Menaee defined ....o......o..... . 563
465, Negotigble instrument. defined .22 _227 305
7. Mugt be payable in money only..... il
Must not contain any otber contract.. U5

Tennessee.

Constitution,
Art.1,3 21, " Eminent domain; just compensa~
tion to be made for property...-..-.. 125

8L R. A,

Statutes,

- Aets.
1685, ¥ixtra Session, p. 43 Tax upon pool sell-
1887, p. I7T. ov e Act; tax upon pool sell-
p. 43 Asuﬁiﬁéﬁ%"léi"'ﬁ?éﬁ'ﬁBf'ﬁb‘&i

1889 p. 168, § 52, Aqse&@ment Act; license of
) gelling ...
. 260, Revenue Act: tax upon pool sell-

Milliken & Vertrees Qude,
55 %ﬁg—hﬁl Eminent domain; procedure. ...
£3 1563, 1566, Eminent domam appeal froin
finding of JUry .o
Instruments which bear interest.....

Exemption of wages....
Betting, a misdemesnor_ ... ..,.-
Horse racing exempt from provisions
AEAiDSt EAIDE ool namaas

Texas.

Constitution, 1809,
Art. 1,8 14 Em.ment dotnain ; just compensa-
Constitution, 1876.

Art. 1, 817. Eminent domain; adequate com-
pensation

Statutes,
1369, April 5. Act for inspection of oils.......

Rerised Statutes,

Arts, 188, 189, Garmishient; answer ot -
nichee .

Art, 212, _Garnishment ; defense by priueipal

AeTendant. . ..o nomon:

218 Gammhment. exemption of current

. Iﬂﬂbﬂlty of common ear

Paschal’'s Digest.
Yol2p ]101 Emmem domain; jest compen-

Vermont.

Statutes.
1886, . 59. Closing windows .. occeicoocvacnaas

Revised Laws,

$2478. Guardians of ingane persons.___ _......
§ 3064, subd. 10. Incorporation of literary and
scientific insticution . ..o o.ooooeeoos

Virginia.
Constitution.

Art. 5, 814 Eminent domain; right to take
property

Statutes.

1880, Feb. 10. Telegraph companies; right to
ETECT POLeS _ o iemm e i i e

Session Acts,

1879-80, pp. 53, 5L Telegraph companiés; right
to erect pOLe8. e el

Code.

£§ 1797-1700. Teleﬂ'ragh companies; right to
obstruct highway .o e ae

Washington.

Statules,
1888, Feb. 2. Incorporation of towns and vil-
lages._. ..o

Eminent domain 3 incidental damagey
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West Virginia,

Constitution.
Art. 8 521, Powerof county authorites._..... a07
10,8 7. Limitof taxation. .. .____..... .- 805
§ &, Municipal mdebteduesa prohib-
ited. ___.... eramasen  S0B
§9, Power of mun1c1pal ‘taxation...._ 308
1§ 5 School MONEF . enecrcccnvrersmmren 806
§ 6. School districtd. __uoiesamana- S| -}
Statutes,
1881, chap, 35. Alternate Road Law.___.eceaeeee 805
' Code, 1887.
Chap. 43,§ 7. Duties of road SUrveyor .cvmane. ]
§56 b, Alternate Road Law 151
93, Forfeiture for nonpayment of rent 764
Wisconsin,
Constitution.

Art. 1, ! 9, Remedy for wrong..
$13. Due process of law
%.§ 2 Judicial power.

8L.R A,

CiTaTI0NS,

*  Laws.

1812, chap, I77. Married woman; right to re-
cover for injuries done by liquors
gold toher huabaudv.‘.--..

1874, chnpdal'lg. Married womsan's action for

Dotk ey

1881, cha%a 89, Married woman’s action for

1882, chap. 190, Injunction.... ..o ococee _iaoe

1387, chap. 428, Obatructions in Hock Rwer... 812

Revised Statuies, 1858,
Chap. 119, § 33, Abatement

RBevised Statufes.

Publication of delinguent taxes. ...
Contract for publication of taxea_.
Fee for pubhshmg = R
Married woman's action for damag
9. Homestead; dower

2‘1‘\..:. subd. 8. Exempcion of goeds of
3023, Execution; discharge of debt..
3120, In)uuct]on .......................
4974, Abatement ... -

§ 1170,
173,

B
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LAWYERS

REPORTS,

ANNOTATED.

INDIANA SUPREME COURT,

Edward ASZMAN, Appi.,

.
STATE Of INDIANA.
v {-...Ind.....}

i. One who is intoxicated to the extent of
being deprived of the mental capacity to deliber-
ate or premeditate cannot ¢ommit a crime of
which the statute makes premeditation an es-
sentlal element, if he had formed no purpose to
comrnit the erime prior to the time he 1..came so
ingoxicated; hence upon the trial of a person
charged with aaving committed murder in the
first degree,of which premeditation is an esgential
-element, the fact that the accused was drunk at
the time he committed the crime msay be con-
sidered for the purpose of determining whether
or not there was premeditation,

2. Instructions by the trial court which

are designed to cust discredit or suspicion npon s
defense which is recognized by the law as legiti-
mate, and which an accused person is making in
apparent good faith, are not regarded with favor,
even although such defense be that of insanity.

{EUiott and Coffee, 1J., dissent.)

3. An instruction as to the individual
responsibility of the jurors to be fully
satisfied of the guilt of a person accused of crime
before concurring jn a verdiot of guilty should
be given if seasonably requested. - '

4., An accused personis not entitied to
a gpecial instruction to the efect that the
mere finding of an indictment against him does
not raise any presumption of guilt, where that
jdea is conveyed by the general charge of the
court. ’

(April 22, 1890.)

Nore.—Voluntary éntorication in ertenuation of
orime.

Itis well setiled that voluntary drunkeoness ia no
excuse for crime. United States v. Clarke, 2 Cranch.
€. C.158; Urited States v. Drew, 5 Mason, 28; United
Statea v. McGlue, 1 Curt. 1; Respublica v. Weidle,
210. 8. 2Dall. 88 (1 L. ed. 301); 1 Russ. Cr. L. §th ed.
12; 1 Wharton, Ce. L. 5th ed, § 51; Desty, Cr. L. 28a;
‘Williama v. State, 81 Ala.1l; Ford v. State, T1 Ala.
8%5; Tidwell v. State, 70 Ala. 35; State v, Bullock, 13
Als. 413; Mooney v. State, 33 Ala. £19; Casat v. State,
40 Ark. 511; People v. Belencia, 21 Cal. 544; People
v. King, 27 Cal. 507; People v. Williams, 43 Cal, 3t4;
1Green, Cr. L. Rep, 412; People v. Lewis, 38 Cal. 551;
Mercer v. State, 17 Ga. 146; Estes v. State, 55 Ga. 31;
Hanvey v. State, 68 Ga. 612; Golden v. State, 25 Ga.
B27; Jones v. State, 29 Ga, 5%4; Marshall v. State, 59
‘Ga. 154; Henry v. State, 33 Ga. 441; McIntyre v.
Pepple, 38 111, 514; Rafterty v. People, 66 TIL 118; Up-
Stope v. People, 109 11 18%; Reed v, Harper, 25
Towa, §7; Bmurr v. State, 88 Ind- 604 Gillooley v.
State, 58 Ind. 182; Sanders v. State, 94 Ind. 147;
Dawgon v, State, 18 Ind, 428; State v. White, 14
Kan, 533; State v. Horne, 9 Kan. 119, T Green, Cr. L.
"ep, 718; Curry v. Com. 2 Bush, 67; Tyra v, Com. 2
Met. (Ey.) 1; Kriel v, Com., 5 Bush, 362; Blimm v.
Com. T Bush, 320; Shannaghan v. Com. 8 Bush, 463,1
Green, Cr. L. Rep. 373: Smith v. Com, 1 Duv. (Ky.)
224; Golliher v, Com. 2 Puvall, 163; State v, Cole-
man, 27 Ta, Ann, 691; Com. v. Malone, 114 Mass. 205;
Com. v. Hawking, 8 Gray, £64: Feople -v. Garbutt,
17 Mich, 1% State v. Welch, £1 Minn, 22 Eelly v.
State, 3 Smedes & M. 518; Mix v. McCoy, 4 West,
Rep, 824, 22 Mo. App. 488; State v. Dearing, 65 Mo,
930; State v. Bneed, 3 West. Rep. 197, 88 Mo. 138;
Schaller v. Btate, 14 Mo. 52; State v. Harlow, 21 Mo.
448; Whitney v. State, 8 Mo. 165; State v. Lowe, 11
West. Rep. 910, 83 Mo, 547; Smith v. State, 4 Neb.
LR A -

See also 24 L. R. A. 555.

277: State v. Thompson, 12 Nev, 140; People v. Pine,
2 Barb. 566; People v. Rogers, 18 N, Y. 9; Kenny v,
People, 1l N. Y. 330; Flanigan v. People, 88 N, Y.
554; State v, John, 8 Ired. L. 330; Btate v. Wilson,
104 N. C. 868; Com. v. Hart, 2 Brewst. 548; Pennsyl-
vanis v. MeFall Addison, 255; Kelly v. Com. 1
Grant, Cas. 484; McGinnis v. Com. 102 Pa. 68; Jones
v. Com. 75 Pa. 418; Keenan v. Com. 44 Pa. §5; State
v. Paulk, 18 8. C, 514; State v. McCants, 1 Speers, L.
384; State v. Stark, 1 Strob. L. 419; State v. Bundy,
24 8. (. 439; Lancaster v. State, 2 Lea, 575; Cornwell
v. Btate, Mart. & Y, 147; Clark v, State, 8 Humph,
671; OQutlaw v. State, 35 Tex. 481; Scottv. State, 12
Tex. App. 8l; Jeffries v. State, 8 Tex. App. 598;
Carter v, Btate, 12 Tex, 500; Com. v, Jones. 1 Leigh,
598; Com. v. Haggerty (Pa.} Lewis, U. 8. Cr. L. 402
Burrow's Case, 1 Lewin, {r. Cas. 75; Rennie’s Case,
Id. 76: Heg. v. Moore, 8 Car. & E. II%: Hex v.
Meakin, 7 Car. & P.27; Pearson’s Case, 2 Lewin, Cr.
Cas, 144; Rex v.Thomas, 7 Car, & P, £17; Reg. v.
Doody, 6 Cox, Cr. Cas. 463,

Evidence of @runkenness; when admissible.

Intoxication ab the time of the act committed by
the accused is & fact which may affect both physj-
cal ability and mental condition. Ferrell v. State,
43 Tex. 503.

It is admissible to prove the mental statas of the
accused to determine the degree of the offense,
where the offense is divisible into degrees. Peopla
v. Odell, 1 Dak. 197; Colbath v, State, + Tex. App.
78; Brown v. State, Xd. 215; MeCarty v. State, Id.
46L; Payne v. State,b Tex. App.35; Pocket v. State,
14, 532

One accused of murder in the first degree may
give evidence of facis showing that his state of
wmind was such as to render him incapahle of de-

3 _ 83



34

PPEAL by defendant from a judgment of
the Criminal Circuit Court for Marion
County entered upon a verdict convicting him
of the crime of murder in the first degree.
Reversed.

The facts sufficiently appear in the opinion.

Messre, Duncan & Smith, for appellants:

The accused was entitled to an instruction
that each juror must be satisfied of bis guilt
beyond a reasonable doubt before there could
be a convietion,

Castle v, State, 75 Ind. 146. -

The aceused was entitled to the imstruction
that the mere Teturn of the indictment by the
grand jury did not raise any presumption of
guilt.

Ihid

The court erred in instructing that the de-
fense of insanity should be very carefully
scrutinized by the jury.

Unruh v.Siate,2 West, Rep. 632, 105Ind.117.

The defendant could not be rightfully con-
victed of murder in the first degree if at the
time of the commission of the aTleged offense
his mental condition was such that be was not
capable of deliberate thought and rational de-
termination though his mental state was the

. result of mere intoxication.

Ixpiaxa SupREME CoURT.

Arn.,

Faknestock v. State, 23 Ind. 231; Hopt v, Uiak,
104 U, 8. 631 (26 L. ed. 878); Pigman v. State,
14 Obio, 555; Jones v. Com. 75 Pa. 403; Staie
v. Johnson, 40 Conn, 136; Dawson v. State, 16
Ind. 428; Bradiey v. State, 31 Ind, 494; Rogers
v. State, 33 Ind. 543; Cluck v. State, 40 Ind.
275; Fisher v. State, 64 Ind. 440, Smurrv.
State, 88 Ind. 514; Robinson v. State, 13 West.
Rep. 309, 113 Ind. 510; Cartwright v, State,
8 Lea (Tenn.) 877; Tidicell v. State, 70 Ala. 46;
People v, Belencia, 21 Cal, 545, .

Messrs, Louis T. Michener, Atty-Gen.,
and John H. Gillett, Adsg. Aity-Gen., for
the State:

If the appellant before the killing was eapu-
ble of entertaining & purpose to kill, and of de-
liberating upon it, if only for a inoment, his
act, if preceded by such purpose and deliber-
ation, was murder in the first degree; the mere
fact that by intoxication appellant had deprived -
his reason of the power to dominate over his
will does not excuse.

Roberts v. People, 19 Mich. 401, -

To constitute premeditation there need be no
appreciable space of lime between the forma-
tion of the intention to kill and the killing:
they may be as instantaneous as successive
thoughts,

liberation in the commission of the act charged.
State v. Johnson, 40 Conn. 136; Swan v. State, 4
Humph, 135; Pirtle v. State, 9 Humph. 663: Haile ¥y
State, 11 Humph. 154; Boswell v. Com. 20 Gratt. 860.
Compare, however, State v. Sneed, 3 Wegt, Rep. T97,
B8 Mo. 138,

It may be admitted to show that the accused was
in hot blood at the time: but if the design to kill
had been already formed, that he was in hot blood
is immaterial as to the degree of the oifense. Btate
v. Garrand, 5 Or. Z16.

In such case his intoxication furnishes no exten-
uation, See cases cited in first paragraph of nofe;
State v, Johnson, 41 Conn. 584; Malone v.Siate, 49 Ga.
210; Cluck v. State, 40 Ind. 263; State v. Mullen, 14
La. Anp. 51T; 8tate v, Garvey, 11 Minn. 154; Btate
v. Gut, 13 Minn. 341; State v. Cross, 27 Mo. 332; State
v. Hundley, 46 Mo. 414; Friery v. People, 5 Barb.
819; People v. Faller, 2 Park. Cr. Rep. 16; People v.
Williams, 43 Cal. 344, 1 Green, Cr. L. Rep. 412
DUnited Siates v. Cornell, 2 Mason, 81,

It is admissible to prove that the gceused was in-
capable of forming a premeditated design (Cart-
wright v.Siate, 8 Lea, 370); apd ia always admiszible
to disprove the specific intent which is necessary
to constitute the crime. Roberts v. People, 19
Mich, 401; People v. Walker, 38 Mich. 156.

It ia admizsible to prove that his condition was
guch that he could not form any intent. People v.
Harrig, 28 Cal. 678; People v. Eastwood, 14 N, X. 562;
Barber v. State, 39 Ohio St. 660; Cline v. State, 1
‘West. Rep. 81, £3 Ohio St, 332,

The fact of excessive drunkenness is admissible
to reduce the grade of the ¢rime only where the
question of intent, malice or premeditation is in-
volved. Engelhardt v. State, 88 Aln. 100,

It is admissible to prove that defendant was so
intoxicated that he could not have or form the in-
tent which i a necessary ingredient of the crime
charged against him, Cline v. State, 2 West. Rep.
81, 43 Ohto St. 332,

In cases which involve intention as well as act,
it tnay be proper to hear proof of the condition
of the accused, at the time of the offense, to test
his capacity to decide between right and wrong.
Wenz v. State, 1 Tex, App. 36.

Drunkenness at the time of the actis a fact which
may be essential in determining the aature and

SL.R.A,

charaeter of the act as well 43 his purpose and in-
tent. Ferrell v. State, 43 Tex. 508.

For what purposes may be considered by the jury.

‘Where the very essence of the crime charged is
the intention with which the act is-done, it may be
left to the jury to determine whether defendant
‘was 80 drunk as to be incapable of forming any in-
tention whatever. Reg. v. Cruse, 8 Car. & P. 541;
Reg. v. Monkhouse, £ Cox, Cr. Cas. 55; Com. v. Ho-
genlock, 1 New Eng. Rep. 105, 140 Mass. 125,

It can only be considered in cases involving the
condition of the defendant’s mind when theact was
done. State v. Mowry, 37 Kan. 369; State v. Lowe,
11 West. Rep. 910, 93 Mo, 547,

Althorgh the voluntarystate of dronkenness can-
not excuse the commission of crime, yet where, as
upon a charge of murder, the guestion is whether
an act i3 premeditated or hot, or whether dope only
from sudden beat or impulse, the fact of intoxica-
tion i8 o circumstance proper to be taken into con-
sideration. Rex v. Grindley, cited in 1 Russ. Cr. 2d
Am.ed.8; Bex v. Carroll, 7 Car. & P. 145,

In cases which involve intention as well as act,
proot of the condition of the aceused 2s (o sobriety
at the time of his offense may be considered, to
test his capacity to decide beiween right and wrong.
Wenz v. State, 1 Tex, App. 36.

Drunkenness may be considered on the question
of malice, and whether his expressions manifested
a deliberate purpoee or were merely the idle ut-
terances of 4 drunken man. Rex v.Thomas, 7Car.
& P. 8I7; Wilkerson v, Com. (Ky.) Sept. 13, 1888
Malope v, State, 49 Ga. 210; cases cited in first par-
agraph of note. .

On the charge of murder it may be considered in
determining whether there was that deliberation,
premeditation and intent to kill necessary to con-
stitute the offense. Biate v. Mowry, supra.

If accused was so drunk as to have been incapable
to form a design to kill, it canoot be murder in the
first degree. Cariwright v. State, 5 Lea, 876,

If the design to kill had been already formed with
deliberation and premeditation, it is not material
that the accused was in & passion, at the time of
killing, caused by his voluntary intoxication, State
v.Garrand, 5 Or. 216 -



1890,

Binns v, State, 66 Ind. 428; MeDermotl v.
State, 89 Ind. 187; Koerner v. State, 93 Ind. 7.

Mitchell, OA4. J., delivered the opinion of
court: :

The Grand Jury of Marion County present-
ed, in an indictment duly returned into the
criminal court, that Edward Aszman, on & day
named, did feloniously, purposely and with
premeditated malice, kil! and murder Bertha
EIff, a human being. The defendant pleaded
geverally “not guilty,” and specially, In writ-
ing, that he was of unsound mind when the
offense was committed. He was convicted of
murder in the first degree and sentenced to
suffer degth.

The homicide occurred on the eveni.ng of
August 24,1589, There was evidence tending
to show that the accused came from Chicago,
where he had been at work for some weeks, to
Indiznapolis, about twelve days before the
homicide. There was also evidence tendingto
show that while at Chicago the accused ex-
hibited some peculiarities of conduct, which
indicated thst he was laboring under some
mental delasion or hallucination, as, for ex-
ample, that he indulged the unfounded belief
that he was being pursued by persons armed
with leng knives, It also appeared that he
was addicled 1o the use of intoxicating drink.

The State attributed all his peculiar conduct
to a condition brought on by excessive indul-
gence in intoxicating drink, while on his be-
half it was claimed that Lis conduect, coupled
with the circumstances under which the homi-
cide was committed, and the atiempt by the ac-
cused to commit suicide, all indicated such a
stale of mental disorder as rendered him frre-
sponsible, or at least Incapable of deliberate
thought or rational determimation.

_ The accused seems to bave maintained rela-
tions of intimacy with Bertba ENF, the victim
of the homicide, to whose society he in some
way laid claim, to the exclusion of other men,
The evidence tends to show that he had been
drinking to excess during the day, and that
while walking with the deceased during the
evening, the subject of her receiving attentions
from another man was under discussion. She
denied the right of the accused to question her
conduct in the respects rmentioned, whereupon
he inflicted & mortal wound upon her by cut-
ting her across the throat with his knife, and

“then atternpled to take his own life by inflict-
Ing & long deep wound across his own throat
with the kvife. She was found dead from the
wound inflicted, as stated above, in a few
moments afierwards, and he was found within
fifty feet of her body in an unconscious condi-
tion, with a sell-inflicted wound, from which
the evidence tends to show death would have
ensued but for timely surgical aid. It isnot
claimed that there was any evidence tendingto
show that the accused had formed the desien
to take the life of the deceased prior to the
evening on which the homicide occurred, and
hat he voluntarily became intoxicated in order
to prepare himself for the execution of his pre-
meditated and previeusly formed purpose,

There was evidence to which an instroction
Telating to the mental condition of the accused,
2z affected by the voluntary intoxication, at the
time the homicidal act was committed, was ap-
8L.R A.
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plicable, The only instruction given by the
court relating to that feature of the case was
the following:

“Frenzy, arising solely from the passions of
anger and jealousy, no watter how furious, is
notinsanity. A man with ordinary will power,
which is unimpaired by disease, is required by
law to govern and control his passions. If he
yields to wicked passions and purposely and
maliciously slays another, he cannot escapethe
penalty prescribed by law on the ground of
mental incapacity, That state of mind,
caused by wicked and ungovernable passions,
resulting, not from mental lesion, but solely
from evil passions, constitutes that mental con-
dition which the law abhors, and to which the
term “‘malice” is applied. The condition of
mind which usually and immediately follows
the excessive use og alcoholic liquors is not the
unsoundness of mind meant by ourlaw, Vol-
untary drunkenness does not even palliate or
excuse.” -

The 13th and 14th instructions asked by the
accused are io legal effect the same., The 14th
is as follows:

“While voluntary intoxication is no excuse
or palliation for any crime actually committed,
yet if upon the whole evidence in this cause
you shall have such reasonable doubt whether,
at the time of the killing,—if you shsl] find
from the evidence accused did kill Bertha EIff,
—he had sufficient mental capacity to deliber-
ately thiok upon and rationally to determine so
to kill deceased, then you cannot find him
guilty of murder in the first degree, although
such inability was the result of intoxicativn.”

The propriety of the ruling of the court in
refusing to give the13th and 14th instructions,
or either of them, is now before us for consid-
eration, Section 1904, Rev. Stat. 1881, reads
as follows: ““YWhoever purposely and with
premedifated malice, or in the perpetration of,
or attempt to perpetrate, any rape, arson, rob-
bery or burglary, or by administering poison,: -
or causing the same to be dene, kills any hu-
man being, is guilty of murderin the first de-
gree, and upon conviction thereof,” ete.

Other sections define murder in the second
degree, and declare what shall constitute vol-
untary and involuntary manslaughter. The
distinction between murder in the first degree
and murder in the second degree has been so
often stated, 'and is so well understood, that it
would be useless repetition to reiterate it here,
Fahnestock v, State, 23 Ind. 231: Dinns v,
State, 66 Ind, 428; AeDermolt v. State, 89 Tnd.
187; Koerner v, State, 98 Ind. 7.

It is sufficient to say that, in order that there
may besuch premeditated malice as will make
a homicide murder in the first decree, the
thought of taking lifé must have been con-
sciously conceived in the mind, the couception
must have been medifated upon and a deliber-
ate determination formed to do the act.
Where a homicide has been preceded by a con-
currence of will, with an intention to kill, and
these are followed by a deliberate thought or
premeditation, although they follow as instan-
tanecusly as successive thonghts can follow
each other, the premeditator may be guiliy of
murder in the first degree. But as it is of the
very essence of the crime that there should
have been time and opportunity for deliberar



36 .
tion or premeditation, after the mind has con-
sciously formed the design to take life, it fol-
lows, as a necessary corollary, that there must
have been the mental capacity to think deliber-
ately upon and determine rationally in respect to
the nature and comsequences of the act which
follows. It would be a legal as well asa logi-
cal incongruity to hold that the crime of mur-
der in the first degree could only be committed
after deliberate thought or premeditated malice,
and yet that it might be committed by one who
was without mental capacity to think deliber-
ately or determine rationally, Asa matter of
course, the rule is ouiversal that voluntary in-
toxication 13 no excuse for crime, nor does itin
any degree mitigate or palliate an offense actual-
ly committed. To hold otherwise would un-
bridle crime and subvert public order. On the
contrary, where there is reason to believe that
one has conceived the design to commita crime,
and, while harboring the unlawiul purpose,
voluntarily becomes intoxicated in order to
blunt his moral sensibilities and nerve himself
up to the execution of his preconceived desigs,
the offense is thereby greatly aggravated.
%‘gte v. Robinson, 20 W.Va. 713, 43 Am. Rep.
‘ -

VWhere, however, the essence of a crime de-
pends upon the intent with which an act
was done, or where an essential ingredient of
the erime consists in the doing of an unlawful

~ act with adeliberate and premeditated purpose,
the mental condition of the accused, whether
that condition is occasioned by voluntary in-
toxication or otherwise, is an important factor
to be considered. Snith v. Com. 1 Duvall, 227:
State v, Garvey, 11 Minn. 163,

Thus in Cline v. State, 43 Ohio 5t 332, 1
West. Rep. 81, the learned judge, delivering
the judgment of the court, said: *“Where a per-
son having a desire to doto another an unlaw-
ful injury drioks intoxicating liquors te nerve
himself to the commission of the crime, intoxi-
cation isheld, and properly, to sggravate the
offense; but at present the rule that intoxica-
tion aggravates crime is confined to cases of
that class . . . But in many cases, evidence of
intoxication is admissible with a view to the
question whether & crime has been committed;
or where g crime consisting of degrees has been
ecommitted, such evidence may be important in
determining the degree.” Fipnan v. State, 14
Obio, 535; Lytle v. State, 31 (Ohio St. 196;
Daris v, State, 25 Ohio 5t. 3€9; Roberisv. People,
19 Mich. 401; State v. Welch, 21 Minn, 22,

In the application of this principle, the
Supreme Court of the United States reversed a
judgment of conviction of murder in_the first
degree in Hoptv. Utak, 104 . 8. 631 [26 L. ed.
873]. 'The court below instructed the jury to
the effect that “‘aman who voluntarily puts
himself in a condition to have no control of his
actions must be held to intend the consequences.
The safety of the community requires thisrale,
Intoxication is so easily counterfeited, and
when real isso often rescrted to as a means of
perving a person up to the commission of some
desperate act, and is withal so inexcusable in
itself, that the law has never recogpized it as
an excuse for crime.”

The aceused requested the court to give an
instruction similar to that requested and re-
fused in the present case. After asserting the

BL.R. A.
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genersl rule of the common law, that voluntay
intoxication affords mo excuse, justification or
extenuation of a crime committed under its in-
fluence, Mr, Justice Gray, delivering the
judgment of the court, said: *“*But when a
statute establishing different degrees of murder
requires deliberate premeditation in order to
constitute murder in the first degree, the ques-
tion whether the accnsed is in such a eondition
of mind, by reason of drunkenness or other-
wise, 83 to be capable of deliberate premedita-
tion, necessarily becomes a material subject of
consideration by the jury.” Com.v. Dorsey, 103
Mass. 412; Pirtle v. Stale, 9 Humph. (Tenn.)
663; Haile v. State, 11 Humph. 154; Jones v,
Com, 15 Pa. 403; Heenan v. Com, 44 Pa, 535;
People v, Belencia, 21 Cal, 544 Stafev. Johnson,
429001111, 136; Maxwell, Crim, Prac, pp. 227-
229,

So in Puckhannon v. Com, 86 Ky. 110, the
court said: “‘A deliberate intent to take lifeis
an essential element of murder. Drunkenness
as a fact may therefore be proven as. bearing
upon its existence or nonexistence. It is not
admissible upon the ground thatin and of itself
it excuses or mitigates the crime, because one
offense cannot justify or palliate another, but
because, under the circumstances of the case,
it may tend to show that the less and not the
greater offense was committed.” Bee also Stats
v, Sepher, T0 Iowa, 454

In State v. Johnson, supre, the Supreme
Court of Copnecticut, in reversing a judgment
of conviction of murder in the first degree, the
court below haviog given and refused insiruc-
tiong similar to those involved in the present
case, used the following language: “A deib-
erate intent to tzke life ja an essential element
of the offense. The existence of such an in-
tent most be shown as a fact. Implied malice
is sufficient, at c¢ommon Jaw, to make the
offense murder, but under our Statute, to make
it murder in the first degree, actual malice
must be proved. Upon this question, thestate
of the prisoner'’s mind is material. In behalf
of the defense, insanity, intoxication or any
other fact which tends to prove that the pris-
oner was incapable of deliberation, was com-
petent evidence for the jury to weigh. In-
toxication is admissible in such ca=es, not as an
excuse for crime, or in mitigation of punish-
ment, but as tending to show that the less and
not the greater offense was in fact committed.”
State v. Johnson, 41 Conn. 585; Jones v. State,
20 Ga. 594. ’

“Inthose States,” says alearned author, “in
which murder has been divided by statute into
degrees, it bas been held that if the accused
was intoxicated tosuch an extent as to deprive
him of the power to form 2 design, the offense
could be no more than murder in the second
degree.” Lawson, Insanity, p. ¥4; 1 Wharton,
Crim. Law, §3 51, 52,

“Drunkenness, we have seen, does not in-
capacitate one to commit either murder or man-
slaughter at the common law,” says Mr.
Bishop, ‘‘Because to conslitute either the speeif-
ic intent to take life need not exist, but general
malevolence is sufficient. But where murder
is divided by statute into two degrees, and to
constitute it in the first de there must be
the specific intent to take life, the specific in-
tent does not in fact exist, and the murder is
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not in this degree where one, not meaning to
commit bomicide, becomes so drunk asto be
ineapable of intending to do it and then kills 2

man.” Bishop, Cr. L. § 404,

This court, although vot always enunciating
it with entire accuracy, bas constantly recog-
nized the rule declared inthe above cases.
Thus, in Smurr v, Sfate, 88 Ind. 504, where it
appeared that the accused was excited by in-
toxicating driok at the time of the homicide,
an instruction was approved as aceurately ex-
pressing the law, in which the jury were told
that “voluntary intoxication is no excuse for
crime as long as the offender is capable of con-
ceiving an intelligent design.”

So in Fisker v. State, 64 Ind. 435, & prosecu-
tion for larceny, after stating the general rule
that voluntary intoxication is no excuse for
crime, unless the habit has been indulged to
such an exient as to pervert or desiroy ihe
mental faculties, the court said: ““There are
cases which hold that, in prosecutions for mur-
der, drunkenness at the time may be shown as
affecting the question of premeditation.” Dazw-
#on v. State, 16 Ind, 428; Bradiey v. Siate, 81
Ind. 494; Rogers v, State, 33 Ind. 543; Cluck
v. State, 40 Ind. 263; Bailey v. State, 26 Ind,
422. Rolinson v. State, 113 Ind. 510, 13 West.
Rep. 300.

When 8 homicide results from the use of a
dangerous and deadly weapon, the Iaw implies
malice and an intention to kill from the efect-
ive use of the weapon, and therefore the
crime is_presumably murder in the second de-
gree, No degree of mental disturbance pro-
duced by voluntary intoxication will of itself,
disconnected from sadden heat or other cir-
cumstances, avail to reduce the crime to a
lower grade, unless such a diseased condition
of the mind has followed the habit of intoxica-
tion as to render the accused incapable of dis-
tinguishing between right and wrong, or of
controlling his conduet when free from the in-
fluence of intoxicating drink. Butin the ab-
sence of evidence, either direct or circumstan-
tial, there is no presumption from the mere fact
that & homicide was committed, excep! it be in

- the perpetration of the offenses mentioned in
the statute, that it was done with deliberation
orpremeditated malice. Hence the conclasion
logically follows that murder in the first de-
gree, in which, ander our Statute, premeditated
malice 13 the dislinguishing ingredient, ean
oaly be committed by one possessed of the
Iental capacity to deliberate and premeditate,
and that a homicide committed by one who
was at the time for any reason incapacitated to
think deliberately or determine rationally as to
the quality, charzcter and consequences of the
act, cantiot be murder in the first degree. Reg.
V. Daris, 14 Cox, Cr, Cas, 563, 28 Eng. Rep.
(Moak’s notes) 637.

. In order that there may be no misapprehen-
Elon and to prevent voluntary intoxication from
being used as a cloak to shield those who,
from sheer wickedness of heart and regardless
of consequences, allow themselves to be driven
fo the commission of crimes, it should be said
that mere intoxication, in the absence of such
mental incapacity resulting therefrom as ren-
ders one who takes the life of another inca-
pable of thinking deliberately and meditating
fationally upen the purpose to take human
SL.R.A. :
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life, and which leaves him with full power to
know the quality of hLis act and 1o abstain
from doing 1t, cannot of itself be regarded as
sufficient to reduce a homicide from murder in
the first to murder in the second degree,
Walker v. State, 85 Ala. 7, T Am. St. Rep. 1T;
1 Bishop, Cr. L. § 410. .

*In other words, there must be the absence of
that self-determining power which, in a sane
mind, renders it conscious of the real nature of
its own purposes and capable of resisting
wrong impulses. Wherg this self-governing
power is wanting, whether it is cansed by in-
sanity, gross intoxication or other controlling
influences, it cannot be said truthfully that the
mind is fully conscious of its ewn purposes
and deliberates or premeditates, in the sense of
the act describing murder in the first degree,™
Jones v. Com. supra. :

Drunkenness cannot be considered as an ex-
cuse for crime, but may be taken into con-
sideration for the purpose solely of passing on
the fact of premeditation, keeping in view the
fact thata mazn may act with premeditation
while under the infiuence of intoxicating
liquor, or he may have harbered the design to
commit the crime before becoming intoxicated.
People v, Wiliiams, 43 Cal. 345; State v. Robin-
son, 20 W, Va. 713, 43 Am. Rep. 799,

It seems scarcely necessary to add that we
are not dealing with the question of voluntary
intoxication a3 an excuse for crime, or as ren-
dering the accused criminally irresponsible,
but only with intoxication resulting in that de-
gree of mental disturbance or distortion that
renders the aecused incapable of commiiting
murder in the first degree.

By giving the 12th instraction the court gave
full recognition to the fact that the subject of
the voluntary intoxication of the accused was
before the jury for consideration. The jury
were told, correctly enough, with what abhor-
rence the law looked upon frenzy arising solely
from jealousy snd anger, and from wicked and
ungoverngble passions, which did not result
from mentallesion. They were also told, with
eminent propriety, that tae condition of mind
which usually and immediately follows the ex-
cessive use of aleoholic liquors is not the un
soundness of mind meant by our law, and that
voluntary drunkenness did not excuse or pal-
liate crime.’

These instructions were all well enough as
far as they went, but the question back of all
that was, whether drunkenness, if it existed to
the exient of depriving the accused of the
power of deliberation, might be considered by
the jury as disproving an essential ingredient
in the erime of murder in the first degree, viz,,
the deliberate intention to take humaa life,

When the sccused ssked the courl to in-
struct the jury that voluntary intoxication
might, in case a mental condition had resulted
therefrom which incapacitated him from delib-
erate thourht or rational determination, reduce
the erime from the highest to a lower grade of
murder, the court refused. The jury were
then left without the means of distinguishing
between voluntary intoxieation as an excuse
for crime and intoxication as affecting that par-
ticular condition of mind necessary to consti-
tute the crime of murder in the first degree,
After admitting evidence tending to show that
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the ncensed was in the habit of drinking aleco-
holie stimularis, and that he had drank to ex-
cess on the day of the homicide, the jury were
not only told that drunkenness was not only
no excuse or palliztion for crime, but without
any explanation they were left to infer that if
it had any eflect, it was to aggravate the
offense. FEither the jury must have excluded
the evidence of intoxication from their minds
altogether, or they must have given it an
effect prejudicial to the accused. The jury
may have believed, as did the court, that
although the accused may not have had the
mental capacity to think deliberately or deter-
mine rationally, if his incapacity resulted from
voluntary intoxication, he might be guilty of
murder in the first degree nevertheless, Inthe
absence of any claim of preconceived design, it
was therefore prejudicial error {o refuse the
instruction asked, which contains an accurate
statement of the law.

"The court of its own motion charged the
jury as follows: * The defense of insanity is
one very frequently made in cases of this kind,

. 'and it is one which, I may say to you, should
“be very carefully serutinized by the jury. The
evidence to this point should be carefully con-
sidered and weighed by the jury, for the rea-
son that if the accused was in truth insane at
the time of the commission of the alleged acts,
then he ought not to be punished for such acts.
The evidence on this question of insanity ought
to be carefully considered by the jury for an-
other reason, and that is, because a due regard
fcr the ends of justice and the peace and wel-
fare of society demands it, to the end that par-
ties'charged with crime may not make use of
the plea of ipsanity to defeat the ends of jus-
tice and as a shield to protect them from crim-
inal responsibility in case of violation of law.”

This instruction met with unqualified ap-
proval in Sawyer v. State, 35 Ind. 80, and the
principle therein enunciated has been referred
to approvingly in Senders v, State, 94 Ind, 147,
and Butler v. State, 97 Ind, 378.

It cap hardly be said to contain the state-
ment of any proposition of law, but is rather
in the nature of a geperal disparagement of the
defense of insanity which the accused had
pleaded as provided by statute. A case might
possibly arise in which such a statement could
be appropriately made by the court. As the
judgmient in the present case must be reversed
for other reasons, we do not determine whether
or not it constituted reversible error in this case.
It is sufficient to say that, as at present consti-
tuted, the court does not regard with favor any
statements by the trial court which are designed
to cast discredit or suspicion upon any defense
which is recognized by the law as legitimoate,
and which an accused person is making in
apparent good faith. In this respect we are
unable to appreciate any well-grounded dis-
tinction between the defense of insanity, self-
defense or alibi. Line v. State, 51 Ind. 172;
Sater v. State, 56 Ind. 878; Albin v. State, 63
Ind. 589; Simmons v, State, 61 Miss. 243; Daoiw-
son v. State, 62 Miss, 241; Thompson, Trials,
§ 2433.

In those jurisdictions where judges are per-
mitied to comment upoxn the weight and value
of evidence, it has been held proper for the
court to caution the jury concerning a defense
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which judicial experience has shown to be
often attempted by conirivance and perjury.
Com. v. Webster, § Cush. 295; Thompson,
Trials, § 2434, -

This rule does not prevail in Indiana, Ua-
ruk v, State, 105 Ind. 117, 2 West. Rep, 632,

At the proper time the court was requested
to give instructions numbered 10 and 11, which
are in the following language: -

¢10. The court presumes the defendant to
be innocent of the commission of any crime.
And this presumption continunes in his favor
throughout the trial of the cause, step by step;
and you eannot find the accused guilty of any
of the crimes covered by the indictment until
the evidence in the cause satisfies you beyond
a reasonable doubt of his guilt. And so long
as you, or any one of you, have & reasonable
doubt as to the existence of any of the several
clements necessary to constitute the several
crimes above defined, the accused cannot be
convicted of such crime.

#11. And here the court instructs you that
the mere fact that a grand jury has returned
an indictment against the accused does not
raise any presumption that the accused has
been guilty of any crime, and you must not
take the filing of the indictment as raising any
such presumption until you, and each of you,
are satisfied beyond a reasonable doubt, by the
evidence here introduced before vou, without
reference to the natare of the indictment, that
tbe accused is guilty of some of the grades of
homicide eovered by this indictment, there can
be no conviction.” .

The court declined to give either of the above,
and it is conceded that the subjects embraced
therein were not covered by the general charge,

In Castle v. State, 13 Ind. 146, 2 judgment
of conviction for an assault snd battery with
iotent to commit murder was reversed for no
other reason than the refusal of the court to
give an instruction substantially like that num-
bered 10 above. While we might hesitate to
reverse a judgment which was correct in al}
other respects, we can see no good reason why
such an instruction should be refused ‘when
seasonably requested, unless the subject of the”
individual responsibility of each juror has been
adequately covered in some other charge.

There was no error in refusing the 11th
charge. 1t must be assumed that the jury un-
derstood from the general charge of the court
that the law surrounded the accused with the
presumption of inpocence notwithstanding the
return of an indictment against him, and that
that presumption coutinned until it was over-
come by the evidence, It must be 2ssumed
that jurors are men of ordinary intcllirence
and that they are possessed of the information
common to well informed citizens.

After the most careful consideration of the
instructions, we are impressed with the con-
viction that too many doubtful questions were
resolved against the accused, and that prejudi-
cial error may have intervened in the failure of
the court to give the jury the instructions re-
quested upon the subject of the mental inca-
pacity of the acensed, resulting from voluntary
intoxication, to commit the crimme of murder
in the first degree. A judgment of a coury
which pronounees the extreme pernalty of the
Iaw upon a buman being should be free from
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any error which may have resulted to the prej-
udice of the person condemned. Lest the one
before us may, for the reasons given. not be,
&t 18 reversed.

The clerk will make the
cerning the appellant,

Eliott, J.:

The 19th inatruction disapproved by the
court is copied word for word from the in-
struction given in the case of Sazwyer v. State,
35 Ind. 80. Worden, J., delivering the unan-
imous opinion of the court in that case said:
““The observations of the court in that respect
meel our unqualified approval. Asstated by
the court, where the defense of insanity is in-
terposed to a eriminal prosecution, the evi-
dence relating to it should be carefully and in-
telligently scrutinized and considered forthe
double reason that a really insapne person
should not be convicted, and s really sane one
should not be acquitted and suffered to go un-
punisbed for his crimes on the false theory of
insanity,” This is, as T am unalterably con-
vioced, sound sense and sound law, the
decision stood alone I should be beartily for
sustaining it, for | believe that it is intrinsical-
ly right.  But it does not stand alone, for it
has been repeatedly approved. Butler v. State,
97 Ind. 378; Sanders v. State, 94 Ind. 147;
Guetig v. State, 63 Ind. 278. :

Other courts have declared a like doctrine.
Deople v. Bumberger, 45 Cal. 650; People v.
Dennis, 39 Cal. 625; Sellick’s Case, 1 City Hall
Rec, 185; MeHee v, People, 86 N, Y. 113. -

In one of the-cases cited the jury were in-
structed, as to the defense of insanity, that,
“‘from its nature it onght to be received in all
cases by jurors with the greatest degree of
<antion and circumspection.” In another case
the jury were instructed, coucerning the plea
of insanity, that ‘it is a plea sometimes re-
sotted to in cases where sggravated crimes
have been commiited under circumstances
which afford full proof of overt acts, and ren-
der hopeless all other means of evading pun-
ishment. While, therefore, it ought to be re-
<eived asa not less full and complete than it isa
htmane defense, when satisfaciorily estab-
lished, it yet should be examined with great
care lest an ingenious counterfeit of the malady
furnish protection to guilt,”

proper order con-

Itis, asis everywhere laid down, the duty
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of a court to abide by its decisfons unless it is
demounstrated that they are against reason, and
this rule ought of itself to constrain us to ad-
here to former decisions; but in this instance T
am convinced that the court is departing from
adecision not only without reason, but against
both reason and authority.

The departure is, I deferentially affirm, a
step in the wrong direction. Qur decisiops
have already too greatly resiricted the rights
and duties of trial judges, and I am firmly con-
vinced that it 13 a mistake to fetter them still
more. A trial judge is, as I believe, more than
a mere moderator, or a mere rehearser of stereo-
typed phrases, for it is his right and his duty
1o give the jury such advice and such cautions
as shall assist them in reaching a just conclu-
sion.

That the defense of insanity is one frequent-
ly resorted to is a matter of common knowl-
edge, and it is so treated in the text-books and
decisions, and yet the instruction before us is
condemued simply because the jury are in-
formed thatit is a defense that i3 frequently
made. This, as I understand the opinion of
the court, is the only infirmity in the instroe-
tion. To me it seems an element of strength,
not of weakness,

Our Statute makes the defense of insanity a
peculiar one, Some of the courts hold that it
must be establisbed beyond a reasonable
doubt. Other courts hold that it must be
established by a preponderance of the evidence,
and still others hold that it is enough if the
evidence raises a reasonable doubt of the
sanity of the accused; but, while the courts
differ upon the points mentioned, they agree
that the defense of insanity is a peculiar one,
subject 1o be abused and meriting rigid scru-
tiny.

While I dissent from that part of the opin-
fon which disapproves the i%th instruction, I
concur in the conclusion that the jndgment
should be reversed, for I think that the very
able opinion of the court prepared by the chief
justice unanswerably proves that where the
element of premeditation is essential to create
the crime of murder in the first degree, the ac-
cused cannot be found guilty of that crime if
at the time of the killing he wasso completely
overcome by intoxication as to be incapable of
premeditation.

Coffey, J., concurs with Elliott, /.

OHIO SUPREME COURT.

Ormris D.'VROMAN et af., Pifs. in Ern,
) .

George 0. POWERS.

T Ohié Bte....)

1. Where a verbal will is reduced to
Writing, and subscribed by two witnesses, one

of whom i5 a legatee thereunder, and the other
ia hia wife, the husband is oot a competent, dis-
interested witness, within the meaning of section
5991 of the Revised Statutes, and the will is in-
valid.

2. The two witnesses to a verbal will
must be competent, disinterested witnesses
at the time of their attestation, and their dis-

Note.—Will defined.

A will iz a legal declaration of & man’s intention
Wwhich he wills to be performed after his death.
Jasper v_J; asper, 17 Or. 500.

It is an instrument whereby a person makes &
disposition of his property, to take effect after his
death, Cover v, Stem, ? Cent. Hep, 105, 67 Md. 449,
SL.R.A, '

The more general and popular denomination of
a will or testament embracing both real and per-
gonal property is “last will and testament.”
Compton v. McMahan, 2 West. Rep. 189, 19 Mo.
App. 4, . : .

‘Although the statute requires a will to be in writ-
ing, yet where a will required certain property
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qualification as witmesses, by reason of interest
under the wili, cannot be removed by a renuncia-
tion of such interest at the fime the will is ad-
mitted to probate, or at the trial of an issue to
contest the validity of the will.

8. Section 5925 of the Revised Stat-
utes, asto the effect of g witness being a dev-
isee or legatee under the will, is not applicable
to verbal wills.

(March 18, 1890.)

ERROR to the Circuit Court for Cuyahoga
County to review a judgmeunt in favor of
plaintiff rendered upon appeal from the Court
of Common Pleas in an action brought to set
aside a certain will upon the groun?l that the
statutory requirements as to subseription were
not complied with, Affirmed.

The facts are fully stated in the opinion.

Meszrs. Alvord, Alvord & Baptiste,
for plaintiffs in error:

Rev. Stat,, § 5925, controls and governs in
the case of nuncupative wills, asin that of wills
%nerally, and under its provisions Orris D.

Toman was in the very moment that he
signed the will by operation of law stripped of
all interest and wholly devested of the same,
and thus became a disinterested witness.

The Statute devesting the husband of all in-
terest, at the same instant devested the wife of
all interest; so that she was the competent, dis-
interested witness named in the Statute,

Jackson v, Woods, 1 Johns. Cas, 163; Jaekson
v. Durland, 2 Johus. Cas. 314; Winslow v.
Kimball, 25 Me. 493; 1 Redf. Wills, p. 258.

If the provisions of that Statate did not so
operate the filing of the written renunciation
and release did; and thereafter for the purposes
of making the will a valid verbal last will as it
pertained to the other legatees therein named,
they were both competent, disinterested wit-
nesses,

Cook v, Grant, 16 Serg. & R. 198, 16 Am,
Dec. 564; Burrilt v, Siliiman, 13 N, Y. 93, 64
Am. Dee. 532; 1 Redf. Wills, pp. 256, 257; 1
Schouler, Wills, § 351, p. 839.

This is so in the case of a nuncopative will
as in that of any other,

Omo SvereME COURT.

Maxr.,

Brayfield v. Brayfield, 3 Barr. & J. 208

HMessrs. William C. Rogers and William
Robison, with Afr. H. C, White, for de-
fendant in error:

A bequest to a husband makes 2 wife ineom-
petent to testify in behalf of the will,

Winslow v. Kimball, 25 Me. 493; 1 Redf.
Wilis, pp. 188, 189, 257, 238 ; Holdfast v.
Dowsing, 2 Strange, 1234; Lyon. v. Hamor, 13
Me, 56; . &tna Ins. Co. v. Sterens, 48 [, 31;
Ryan w. Deverewz, 26 Up. Can, Q. B.100; 1
Woerner, Administrator, § 41, p. i12; Pegse v.
Allis, 116 Mass, 157; Dickinson v. Dickinson,
61 Pa. 401; Abbott, Law Dict. Disinterested;
Sullivan v, Sullivan, 106 Mass. 478.

The release offered in evidence should have
heen filed in the probate court, and before pro-
bate, and not for the first time in the circuit
court,

Workman v. Dominick, 3 Strobh, L, 59T.

Witnesses to wills must be, In every way,
competent at the time of sigring.

Frink v, Pond, 46 N, H, 125; Fatten v.
Tallman, 27 Me, 17; Morton v, Ingram, 11 Ired.
L. 868; Higgins v. Carlton, 28 Md. 117, 140;
Stewart v. Harriman, 56 N, H. 25; 1 Schouler,
Wills, § 851; Pease v. Allis, 110 Mass. 157;
gegfcea v. Humphrey, 9 Pick. 850, 20 Am, Dec.

_ Dickman, J., delivered the opinion of the
court:

Mary A. Powers, the wife of the defendant
in error, George ). Powers, died on the 13th
day of December, 1881, Teaving issue one child,
Orris Irving Powers, who thereafter, and be-
fore this suit was begun, died aged six months.
It was claimed that Mary A, Powers, in ber
last sickness, made a verbal will, which was on
the 19th day of December, 1881, reduced to writ-
ing, end subsecribed by Orris D. Vroman and
his wife Emma J. Vroman as witnesses, The-
alleged verbal will was presented to and
admitted to probate by the Probate Court of
Cuyahoga County. By the terms of the will,
Orris D). Vroman, Joseph Vroman, Albert E.
Vroman and Adiram Vroman, the plaintiffsin
error, brothers of Mary A, Powers, and Orris
Irving Powers are named as the several legatees

given to & person named {0 he distributed by him
*according to private instructions I give him;»
which instructions were verbal and directed pay-
ment of the property, which is in 8 foreign coun-
try,to relatives in that eountry,—equity will carry
cut the intention by charging the lepatee with a
constructive trust in favor of the beneficiaries
named in the private instructiors te him, as
against the other beirs; and he will pot be charged
with a trust in favor of the latter. Curdy v. Ber-
ton, 79 Cal, £20,

Nuncupatioe will; rule in various Btates.

A nuncupative will must be strictly proved in all
essential pointz, SHeaife v. Emmons (Ga) March
10, 1390,

To render a nuncupative will valid, it must ap-
pear that the deceased was in eriremis when he
made it; and it 18 invalid where deceased bad
plenty of time and opportunity to execute a for-
mat written will. Ibid.

One of the formalities required by the Louiziana
Civil Code in the confection of a testament nuncu-

§L.R.A,

pative in form and received by public actia that
the act wust be received by a potary in the pres-
ence of three witnesses residing in the parich
where the instrument is made. This formality
must be observed; otherwise the testament is nulk
and void. Welck v. Henne (La.) Dee. 17, 1838,

Nunc¢uopative testaments are fall proof of them
selved. They must bear upon their faces the evi-
dence that all the formalities required by law have
been complied with. .An omission of any formal-
ity eannot be supplied by evidence dehors the tes-
tament. Ihid.

If executed before two competent witnesses only
it is invalid; and if executed before three witnesses,
one of whom did not understand the language in
which the will wasdrawn ap and the testator ex-
pressed himeelf, it I8 invalid. Dauterive's Suec-
cession, 39 La. Ann. 1002,

A nuncupative will under private signature need
not be shown to have been dictated by the testator
when written out of the presence of the witmess,
Pfarr 7. Beimont, 39 Ea. Ann, 204,

A verbal will, to be valid, must be proved by
three witnesses present at the making thereof, and
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of Mary A. Powers. Suit was brought by
George Q. Powers, in the court of common
pleas, azainst the plaintiffs in error, to set aside
the will, on the ground, among others, that it
was not subscribed by two competent, disin-
terested witnesses, 'The case was tried in the
court of common pleas in May, 1834, and by
verdict and judgment of the court the will was
set aside, The defendants appealed, and on
February 15, 1887, the case was tried in the
circuit court, and it was found by the verdiet
and judgment rendered therein that the paper
%nrporling to be the last will of Mary A.

owers was not her last will. During the trial
in the circuit ecurt, a written renunciation of all
interest under the will, made and signed Febru-
ary 13, 1887, by Orris D. Vromap and Emma
J. Vroman, the two witnesses to the alleged
verbal will, was filed in that ‘court, which
renunciation, on heing offered in evidence,
wasruled ont by the court.

The court, among other matters, charged
the jury as follows: “That if they should
find from the evidence that one of said witnesses
to safd will, Orris D. Vromaan, was the brother
of the testatrix and one of the residuary lega-
tees mentioned jn said allezed will, and that
fald Emma J. Vroman was at the time the
wife of the said Orris D. Vroman, the said
witnesses to said will were not, within the
megning of the Statute of Ohio, competent,
disinterested witnesses tosaid will, and because
of that fact said will would mnot be the valid
verbal will of the said Mary A. Powers.”

It is contended in bebalf of the plaintiffs in
error that the cirenit court erred, first, in charg-
ing the jury that Orris D. Vroman and Emma

. Vroman, under the conditions above stated,
would not be competent and disinterested wit-
besses, within the meaniog of the Statute; and
second, in refusing to allow the paper contain-
Ing their renunciation of interest to be put-in
evidence,

Vromax v. POWERS.

4L

I. Tt is provided by section 3991, of the
Revised Statutes that “a verbal will, made
in the last sickness, shall be valid in respect to-
personal property, if reduced io writing, and
subscribed by two competent disinterested wit-
nesses, within ten days after the speaking of
the testamentary words; and if it be proved by
said witnesses that the testator was of sound
mind and memory, and not under any restraint,
and called upon some person present, at the
time the testamentary words were spoken,
to bear testimony to said disposition as his
will.” The Statute requires that both the wit-
nesses shall be competent and disinterested,
and not one only. In our judgment, Orris D,
Vroman did not meet the requirement of the
Siatute as to competency and disinteresteduess,
ile had a sufliciently immediate, beneficial in-
terest in the will to disqualify him from becom-
ipg a subscribing witness thereto. Thealleged
will provided that a certain sum of money in
the hands of her brother, Orris B, Vroman,
belonging to the testatrix, if not used for her
gickness and incident. expenses, should be
placed where her son could have it on arriving
at the age of twenty-one years; and that if he
died before the age of twenty-one years, the
money should go to her brothers; and that,
whatever funds were to come from her mother’s.
estate were {0 go in the same manner. Ouneof
the witnesses, therefore, being incompetent and
disqualified by reason of interest, there was
not a compliance with the statutory require-
ment that the two witnesses to the verbal will
should be competent and disinterested, and the
will, in consequence, cannot be held to be valid.
We find no error in the charge of the court.

It is urged, however, that if there was a dis-
qualification of interest in one or both of the
witnesses, it was removed by the operation of
section 5925 of the Revised Statutes, which
provides that “if a devise or bequess is given
to a person who is a witness to the will, and

be made in the last sickness of the testator. The
term ™ last sickpess™ means in extremis. Carroll v,
Bontam, & Cent. Rep. 619, 42 N. J. Eg. 625,

If decedent could have made a written will, a
nuoacupative oue will be of no avail, and where he
lived nine days after, deliberately selecting the
huncupative methog, such will cannot be admitted
to probate, Ibid.

Under N, C.Code, & 7148, a nuncupative will which
Is put in writing within ten days after it is made,
may be proved by the witnesses thereof, either
before or after the lapse of six months next after
it 8 made; and where the proofs and examination
of the witnesses are taken, and an order of citation
and publication of notice made within the six
months, the proceeding canmot be dismissed be-
canse the wiil is pot admitted to probate within
EEE 8iX months. Re Haygood's Will, 101 N. C.

Il

The Texaa statute suthorizing any person who 13
competent to make a will, to * dispose of his prop-
€rty by nunenpative will,” does not apply to real
Property. It must be considered as intending to
re-enact the former law on thesubject. MofYett v.
Kloffett, 67 Tex. 642

Quatifieation of aritness.

Where the statute requires ** at least two credible
Witnesses” it means persons mot disgualified by
8L R.A,

| mental imbecility, interest or crime. Fuller v.
| Fuller, 53 Ky. 545, :

A statute providing that a bequest sball be void
when made to a subscribing witness, or the hus-
band or wife of lsuch, does not make void a chari-
tahle bequest toy the poor of a religions socieiy to
which the subscribing witnesses belong. Good-
rich’s App. §7 Conn. 275.

A husband is not disqualified. on account of his
interest, to act as a subseribing witness to a will, on
the ground that his wife is named therein as a dev-
isee of real estate. Bates v. Officer, 70 Iowa,
543, :

Prior to Statute of 1384, a will was void when one
of three witnesses wag the husband of one of the
legatees. Giddings v. Turgeon, 2 Xew Eng. Eep.
466, 58 V. 106,

Where the will contains a devise or legacy to a -
town, in trust, a taxpaying inhahitant of the town
is not thereby rendered an incompetent witoess to
the will, Ee Marston, 3 New Eng. Rep. 601, 79 Me.
5.

Where the will contains a legacy to an incor-
porated ball association, *in part tosecurea liberal
policy in respect to the use of the hall for objects
of public interest,” & stockholder in that associa-
tiom iz not theredby rendered an incompetent wit-
ness to the will Ibide

v
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the will cannot otherwise be proved tham by
the testimony of such witness, the devise or
bequest shall be void, and the wiiness shall be
competent to pive testimony of the execution
of the will, in like manner as if such devize or
bequest had not been made.”

This section. when considered in connection
with the preceding sections of the chapter, in-
cluding section 5918, is clearly applicable only
to duly executed written wills, Section- 5919
requires that “every last will and testament
{except nurcupative wills hereinafter provided
for) shall be in writing, and signed at the end
thereof by the party making the same . ..
and shall be attested and subscribed in the
presence of such party by two or more compe-
1ent witnesses,” ete.

The sections immediately following, embrae-
ing section 5923, are so connected by obvious
reference to a will in writing, as to preclude
the idea of applving the last-mentioned section
to nuncupative wills, which, by the Statute,
are assigned Lo a sepuarate and distinet class,
and are subject to different requisites and con-
ditions. .

Section 5925 in providing that ““the witness
shall be competent to give testimony in the ex-
ecution of the will,” evidently refers to the full,
legal formalities of a signature by the testator,
and an sttestation by competent witnesses who
gubscribe in the festator’s presence, and not, as
in a nuncupative will, tothe testator’s speaking
testamentary words ip his last sickness, which
are to be reduced to writing and subscribed by
competent and disinterested witnesses, within
ten days after the words are spoken,

1L ~The renouncement and release by Qrris
D. Vroman of all richt and interest was not
tiled until more than five years after the verbal
will isalleged to have been made. Such a Te-
lease did not remove his disgualification asa
witness. The Statute contemplates the verbal
will as made in the last sickness. Within ten
days after the speaking of the testamentary
words, the will must be reduced to writing, and
subscribed by two witnesses who are then com-
petent and disinterested.

The rule, it s said, which reason should now
pronounce the universal ope, is that the com-
petency of witnesses, like that of the testator,
is tested by cne’s statns at the time when
the will was executed. Schouler, Wills,
g 351,

MASSACHTGSETTS SUPREME JUDICIAL COURT.

May,

In Patlen v. Tellman, 27 Me. 27, the court
says: ‘“The competency of an attesting witness
is not to be delermined upon the state of facts
existing at the time when the will is presented
for pro%ate, but upon those existing at the time
of the attestation,”

In Morton v. Ingram, 11 Ired. L. 368, it was
held, that a person named as executor is not
competent a8 an atfesting witness to a will of
personalty; and that his subsequent renuncia-
tion and release will not make him so; and that
he must be disinterested at the time of at-
testation.

In Huie v. McConnell, 2 Jones, L. 435, the
court remarks: *“It is well settled that an attest-
ing witness. to a will must be competent at
the time of attestation, and that 0o subsequent
release, where the objection is one of interest,
can restore eompetency,” .

In Workman v, Dominick, § Strobh, L, 589,
it was held that *‘credible” means competent;
and the competency of the witness must be re-
ferred to the fime of attestation. Frost, J,
said: ‘“This point is settled. Itis affirmed by
all the elementary writers. . . . If the wit-
nesses do not possess, at the time of the execu-
tion of the will, the quality required, it cannot
afterwards be supplied. If any of them be not
then credible, by reason of a benefit he may taks
by the instrument, he cannot be made credible
by a future release. . . . The will would be
absolutely in the power of the witness, If he
consents torelease, the will is established; if he
refuses, the will is annulled. Itis in his power
toset up the estate at auction befween the
legatees and next of kin, and sell it to the
highest bidder, And thus, being first bribed by
an interest in the will tomake it, he is open to
another bribe to vacate it.”

Bee Stewart v. Harriman, 56 N, H. 25; Hawes
v. Humphrey, 9 Pick. 350; Iliggina v. Carlton,
28 Md. 115; Pease v. Allis, 110 Mass, 157;
Allison v. Allison, 4 Hawks, 141; Tucker v.
Tueker, 5 Ired. L. 161; Greenl. Ev. § 691.

The rule 1aid downin the above citations ae-
quires additional force and significance when
applied to the attestation and establishment of
verbal wills. The rule, it is true, in its appli-
cation to wills in writing, is controlled by
section 5923 of the Revised Statutes, but that
section, as we have before observed, is not ap-
plicable to nuncupative wills,

Judgment affirmed.

MASSACHUSETTS SUPREME JUDICIAL COURT,

FREEMANS NATIONAL BANK
v, -
NATIONAL TUBE WORKS CO.

1. The owner ofdraflts, whoindorses thetfl in
blank and places them with a bank for collection,

may avail himself of the benefit of & restrictive
indorsement placed thereon by sizch bank when
it transmitted them to its correspondent for the
purnose of effecting such collection.

2. Thelegal title to commercial paper
indorsed *For collection™ passes only so
far as to enable the indorsee to demand, receive

NoTE.~Irdorsement o{;o_te or bill deposited for cot-
B tion.

A special indorsement “For collection™ ¢on &

promissory note does not transfer the ownership

SL. R A,

of the note or iis proceeds to the indorsee. Bweeny
v. Easter, 68 U, 8, 1 Wall. 166 (17 L. ed. 851,

Where a4 bank on ita own proposition enters into
ai arrapgement with another bank, wherehy it

See also 9 L. R, A.533; 13 L.R. A, 241; 15 L. R. A. 102, 498; 17 L.R. A. 291; 21

L.R.A.753; 23 L. R. A. 161.
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and sue for the money to be paid; upon such in-
dorsement the owner may control his paper until
it is puid, and may intercept the proceeds thereof
in the hands of an intermediate agent.

2. Abank’sindorsement of commerecial
paper directing payment “for account
of itself’” does not imply that it is the owner of
the paper, where the indorsement of the bank
ggm which its title was derived was of the same

ind,

4. A bank to which commercial paper
has been transmitted for coilection will not
be permitted to dispute the right of the owner
to gtop payment thereof, although it has made
credits or advances to an intermediate cotlecting
agent on account of the paper, if the same were
made before the paper had been collected; nor
€30 Such advances be recovered from the owne
a8 money paid for his ose. .

lay, 18000

REPORT from the Supreme Judicial Court
v for Suffolk County (C. Allen, J.) for the
opinion of the full e¢ourt of an action brought
1o recover the amount alleged to be due upen
certain accepted drafts, the payment of which
had been siopped by the owner Judgment
for defendans, v

Frezvaw’s Natioxat Baxx v, NaTIONAL Toss Wores Co.

43

The National Tube Works Company oper-
ated mills at McKeesport, Pa., and had an
oifice in Boston, where the treasurer was located
and the finances of the Company were kept.
For the purpose of paying the ruening ex-
perses of the mills it was in the babit of drawing
drafta on the treasurer in Boston, and depositing
them with the People’s Bank of McKeesport,
of which (. R Stuckslager was cashier, for
collection.

This suit was brought upon two of those
drafts, which were alike with the exception
that the amounts were different. There was
also & count upon an account annexed for
$7,000 for money paid to defendant’s use, and
interest therecn, being the amount paid by
plaintiff to the Penn Bank, under date May
20, 1834.

The following is a copy of one of the drafts:
$20,000.  McKeesport, Pa., day 17, 1884.

At sight for value received, pay o the order
of A. Chaudon twenty thousand dellars and
charge this office as per margin.

National Tube Works Co.,

Iy E. C. Converse, Asst, Mygr. for President.
Te Wm. S, Eaton, Tress,, 8 Pemberion
Square, Boston, Mass,

undertakes to collect all paper sent it by the latter,
and to transmit the proceeds at or upon designated
dates ; and, in addition tosuch agency and services,
ell paper transmitted for eollection contains a spe-
cial or restrictive indorsement, the form of which
U suggeated by the collecting bank, directing pay-
RERt ta the latter for the transmitting bank, and
stating that the paper was to be collected at par
and the proceeds remiited to the transmitting
bauk on gpecified dates, without excbange—the
relation thus created, both a8 respects the paper
80d the procesds thereof after collection, is that
of principal and agent, and not of debtor and cred-
itor. Commercial Nat, Bank v. Armstrong, 38 Fed.
;iﬂ?- 684; Farmer’s Bank v. Owen, 5 Cranch, C. Q.

Where a banker has received from his corres-
pondert 4 draft indorsed for collection, whickh is
indorsed in like manner to his correspendent, he
t3unet appropriate the proceeds collected thereon
10 the latter’s debt to himself, and refuse to pay
the owner, Qity Bank v.Weiss, 67 Tex. 331 Sweeny
7 Easter, 68 U. 8.1 Wall. 166 (17 L. ed. 681); White
;"i Miners Nat, Bank, 102 U. 8. 659 (%6 I.. ed. 251);

r2t Nat. Bank v. Reno County Bank, 1 MeCrary,
41,3 Fed. Rep. 257.

An lndorsement by a collecting agent of & check
ent tg bim for collection, without using the word
m:g‘:llt." is, in behalf of his principal, an indorse-
notn merely for the purpose of colleetion, aud is
> & guaranty of the genmuinenesa of the check

ahon?,l City Bank v, Westcott, 118 N. Y. 468,
ont ¢ indorsement of the words “For collection,”
28 cnl‘i'mces ACCOMpANying bills of lading attached
1 Olateral security to drafts discounted, impliea
v Iguarmty_- of the genunineness of the billa. Goetz
" oansas City Bank, 119 . 8. 51 (30 L. ed. 315
hasﬂ Indorsee of a promissory note for colleckion

o Buch a title a8 will enable him to sue thereon in
o b‘:“n name, thpugh he paidnothing for the note,
x s v. Parrish, 17 Qr. 583 .Roberts v. Spow
') éb" Oct. 3, 1889,

. :—' holds the note subject to the same defenses
o ‘Conid have been made to it in the handsof the

Tginal payee, Ibid.

Collecting bank as agent of owner.
® bank receiving the paper for collection ia the

A%2ut of the owner and not of the maker who pays
SLRa,

it. The latter cannot recover back from the bank
the money paid, on the ground that it has Eailed to
account for it to the owner, Smith v. Essex County
Bank, 22 Rarb, 627: Ward v. Smith, 74 U. 8. 7 Wall.
447 (19 L. ed, 207); Alley v, Rogers, 19 Gratt. 383.

It ig liable for the neglect, omission or other mis-
conduact of the bank or agent, to whom the note or
bill is sent by which the money is lost or other in-
jury pustained. Altlen v.Merchants Bank, 22 Wend.
213; West Branch Bank v. Pulmer, 3 Pa, 399; Ivory
v. State Bank, 36 Mo. 475; Hoard v. (3arner, 3 Sandf,
17%; Georgia Nat. Bank v. Henderson, 46 Ga. 491

Lialility for neglect of duty to give notice.

It isliable it it faild to give notice to the indorsers
in case of the maker’s default, where it is the asage
of banks to give such notice. Smedes v. Bank of
Ttica, 20 Johns 372 Bank of tltica v, Smedes, 8
Cow. 662; Bank of Utica v. McKinster, 11 Wend.
473; McKinster v, Bank of Utica, 9 Wend, 46; Cur-
tis v, Leavitt, 15 N. Y. 9, 157,

If the bill ja payzble at the place where the bank
conduets its business, it is liable for any neglect of
duty &s to protest and notice, unless there be some
agreement to the contrary, express or implied.
Montgomery County Baak v. Albany City Bank, T
N. Y. £%; Fabens v. Mercantile Bank, 23 Pick, 330;
Halls v. State Bank, 3 Rich, Y. 366; Caldweill v.
Evans, 5 Bush, 380; Balme v. Wambaugh, 16 Minn.
120
A notice issued by the Chicago bank to its cus-
tomers, after the receipt of the notes for collection,
that it would be compelled to place all funds re- -
ceived in payment of collections to the credit of its
corregpondents in such currency s was received
in Chicago—to wit, biils of Ilinois banks, to be
drawn for onty in Hke bille—does not change the
rightsoftheparties. Marine Bank v. Fulton Coun-
ty Bank, 69 7. 8. 2 Wall. 252 (17 L. ed. 785).

If a bank fails to demand payment of & bill held
for collection, it malkes the bill it own, and be~
comes lisble for the amount. It 18 agent for the
holder, not of the drawer. Bank of Washington
v. Triplett, 26 U. 8. 1 Pet. 25 (7 L. ed. 37,

Its failure to give notice to the drawer that the
drawee was not found at home when called upon
to accept the bill is not such negligence asg dis-

charges the drawer from hig liability, where it is
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[Inthe margin:] No. 6511 charge to account

o ——

[Across the face:]  May19-84. Accepted E.
R. Hall, Asst. Treas.

[Tndorsements:] Pay to the order of C. R,
Stuckslager, Cashier. A. Chaudon.

Pay Penn Bank or order for account of Peo-
ple’s Bank, McKeesport, Pa. C. R. Stuck-
slager, Cashier. T. D. Gardoer, As, Cash.

Pay Freeman’s Nat'l Bank, Boston, or order
for account of Penn Bank, Piitsburgh, Pa.

- G. L. Reiber, Cashier.

The drafts were deposited in the People’s
Bank, and on the same day they were sent by
the People’s Bank to its correspondent, the
Penn Bank of Pittsburg, indorsed as above
end inclosed in the following letter:

Penn Bank Pittsburg
Dear Sir,—We inclose for cellection and

credit.
W. 8. Eaton, Tr. St. 820,000
" Yeym 1 $9,a00

Very Respectfully, :
C. R. Stuckslager, Cashier.

The Penn Bank ackuowledged their receipt
&3 follows:

People’s Bank
X Your sccount has credit
Letter 17

723.89
Ttem 4
We charge your account
Excbange
We enter for collection Faton item ™ £0,0600.00
[ . “” 4 (14 9.900‘

To be used when paid.
Very Respectfully,

G. L. Reiber, Cashier.

May 17 the Peon Bank sent the drafts to its
Boston correspondent, the Freeman’s Bank,
indorsed as above and inclosed in the following
letter: .

MASSACHUSEYTS SUPREME JUDICIAL COURT.

Mavy,
Geo. P. Tenney, Eeg, Ca,
Bogton, Mass.
Dear Sir,—We inclose for collection
W. 8. Eaton, Trs., No. 6611 20,000
" i “r 6.612 3 9'900
{Stamp:] Yours Respectfully,
Fazmﬁ’s ;\Ig;rés Bawg, G. L. Reiber,
gm0y, Has. - Cashier,
CORRESPONDENCE, .
Acknowledged.

The drafts were Teceived by the Freeman's
Bank May 19, and were accepted by the defend-
ant the same day.

May 20 the Penn-Bank check for $7,000
reached the Freeman’s Bank through the Bos-
ton Clearing House and was paid.

The drafts, when received by the Freeman’s
Bank, were entered upon ita collection book,
but have never been entered upon ils account
current or upon any other book or account to
the credit of the Penn Bank.

On the 21st or 22d of May the Penn Bank
failed, and the defendant’s treasurer was noti-
fied by the People’s Bank and the manager of
the National Tube Works at McKeesport not to
pay the same. Payment was accordingly re-
fused on presentation on May 22, and this
suit was thereupon commenced,

Messrs. W. G. Russell and Jabez Fox,
for plaintiff:

The legal title at least passed by the indorse-
ment < Pay Pean Bank or order for account of
the People’s Bank.” i

First Nat. Bank v. Smith, 182 Mass. 227;
Murrow v. Stuart, 8 Moore, P, C. 267.

A second restrictive indorsement like that of
the Peon Bank in the present case is just as
unequivocal an assertion of title in the second
indorser as if it stood alone.

Merchanis Nat. Bank v. Henson, 33 Mion.
40, cited in Manwvfuacturers Nut, Bank v. Con-
tinental Bark, 2 L. R. A. 699, 148 Mass, 558,

The fact thal the indorsement of the Penn
Bank was restrictive would not prevent the
title from passing to the plaintiff to secure the
sum advanced.

not the usage of the bank to consider the bill dis-
honored in such & case. Ibid.

A bank receiving for collection drafts drawn
eaerinst shipments of cattle, on which payment i3
refused, and which fails to send notice of such re-
fusa! for more than twenty-four hours, cannot
eppropriate the procesds of the eattle, which it col-
lects for the drawee of such drafis, to his indebted-
nesa to the bank on overdrafts. Gillespie v. Union
Btockyards Nat, Bank, 41 Fed. Rep. 23L. *

The bank is responsible for the amount of the
bill in case of its negligence as to notice of present-
ment and noppayment. Allep v. Suydam, 20 Wend,
&21; Borup v. Nininger, 8§ Minn. &23: Chicopee Bank

v. Seventh Nat. Bank, 75 U. 8. 8 Wall 641 (19 L, ed..

422); Eagex County Nat. Bank v. Bank of Montreal,
15 Am. L. Reg, N. 8. 418; Woolen v. New York & E.
Bank, 12 Blatchf. 85%; Indig v. National City Bank,
50 N. Y. 100; Ayranlt v. Pacific Bank, 6 Robt. 337,

Linlrlity of agent of coilecting bank.

The bank receiving the note for collection, and
not jts agent, is Hable to the owner. Hyde v. Fixst
Nat. Bank, T Bisa. 126

Where & person goes to a bavk, in the ordinary
course of business dealipg, and intrusts to it the
collection of a draft drawn upon Some person re-
siding ai & distance, and the home bank, through
8L. R A,

the failure or dishonesty of another bank selected
by itself to make the collection, never receives the
money paid on such draft by the drawee, inthe ab-
sence of any agreement in regard to tke matter,
the home bank is liable tothe onstomer for the losa
of the mmoney. Simpson v, Waldby, 8 West. Rep.
158, 63 Mich, 439,

If a collecting bank surrendersa check to a bank
on which it 18 drawn, and accepts & cashier’s check
or other obligation in lieu thereof, ita liability toite
depositor is fixed as much as if it had received the
cash, Tifth Nat. Bank v, Ashworth, 2 L. R, A, 491,
123 Pa, 212

If it employs some other bank or individual to
collect the bill the latter becomes the agent of the
former bank, and hot of the owner, to which itis
answerable for neglect of its duty as agent. Com-
mercial Bank v. Union Bank, 11 N. Y. 203; Mont-
gomery County Bank v. Albany City Bank, TN. Y.
45% Merchants & M, Bunk v. Stafford Nat. Bank, 4
Conn. 564; Reeves v. State Bank, 8 Ohio St. 485
Hoover v. Wise, 91 U. 8. 308 (23 L. ed. 3%2).

If a party sends s bill of exchange to his agent
forcollection, who remits it to a sub-agect, liviog
in the same plage with the drawee, who receives
the money, thy holder of the bill ean recover the
money of the sub-agent, If the sub-sgent has
made no advances and given no new credit to the
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A bauker who has advanced money to an-
other has a lien upon 3ll the securities in his
hands, including paper deposited for collec-
tion, to secure the amouni of such advance.

Weood v. Boylston Nat. Bank, 123 Mass, 358;
Haclett v. Reynolds, 5 Cent. Rep. 521, 114 Pa,
823; Bank of Metropolisv. New England Bank,
42 T, 8,1 How. 234 (11 L. ed. 115%; Cody v.
City Nat, Bank, 55 Mich. 379; Siweeny v. Easter,
63 U. 8. 1 Wall. 166 (17 L. ed. 681).

It cannot be said that the People’s Bank, by
permiiting the Penn Bank to make ihis asser-
tion of its own title and to put upon the drafts
this direction to collect for its own account,
gave that back a less extensive authority to
deal with them than it would have had under a
power of attorney ** to sell, indorse and assign ™
the securities * on behalf * of its principal, and
yet it has been held that under such a power
the agent could pledge the securities for 4 loan
upon his private aceount.

Bank of Bengal v, Fagan, T Moore, P. C. 81.

It could be no departure from the line of
agency for the plaintiff to remit to the Penn
Baok'in advance of collection, and to rely up-
on tbe security of these drafts.

‘Where a person had parchased goods
from a broker and had paid for them in part by
40 advance on -his general account before the
delivery of the goods, such payments would be
allowed as against the principal, **if it wasthe
usual practice for payments to be made from
time to time, sometimes to a smaller and some-
limes to a larger amounnt thap was actually due
at the time.” ~ .

Catterall v. Hindle, L. R. 2 C. P. 868; Fiah
v. Kempton, T C. B. 692; Warner v. M’ Kay, 1
Mees, & W. 591.

The money was paid to the defendant’s use
and at its request and we can recover inde-
Pendently of any question of title to the drafis,

Homes v. Dana, 12 Mass, 190; Bryant v.
Goodnew, 5 Pick, 228; Mirick v. French, 3
Gray, 420,

Messrs, Hutching & Wheeler, for de-
fendant: :

The ownership of these drafts mever passed

FrEEMAN'S NATI0NAL BaNk v. NaTioNAL Tose Wozrrs Co,
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out of the National Tube Works Company.

Commercial Nat, Bank v. Armstrong, 39 Fed.
Rep. 684; First Nat, Bank v. Armstrong, 36
Fed. Rep. §9; Manufacturers Nat, Bankv. Con-
tinental Bank, 2 L. R. A. 699, 148 Mass. 553;
Fifth Nat, Bank v. Armstrong, 40 Fed.
Rep. 46. - '

If 2 bill be indorsed * For the use of ™ or
* For aceount of” the indorser, it is a restriet-
ive indorsement, and i3 not an assignment of
the security, but merely an authority to col-
lect. The title to the bill does not pass to the ~
indorsee, and such indorsee cannot indorse the
bill so as to pass any interest jn it,

Wkite v, Miners Naf. Bank, 102 U. 8. 658
(26 L. ed. 250); Rics v. Stearns, 3 Mass, 225,
237, Wilson v. Holmes, 5 Mass. 543; Jigourney
v. Lloyd, 8 Barn. & C. 822; Rock County Nat.
Bank w. Hollister, 21 Minn, 385; T%ird Nat.
Bankv. Clark, 23 Minn, 263; Lawrance v. Fus-
sll, 1T Pa. 460; Williams v, Shadboit, 1 Ca-
babé & Ellis, 529; 2 Ames, Bills and Notes,
index, p, 837. :

The Freeman’s Bank had notice from the
form of the indorsements that the Penn Bank
bhad no interest in the drafts, and that the
authbority of the Penn Bank to collect might be
revoked at any time before the maturity of the
drafts. Therefore, if it paid the $7,000 in re-
liance on aeceptances, it acted at its peril.

Treuttel v. Barandon, 8 Taunt, 100. .

The People’s Bank, having received th
drafts simply as agents to collect, indorse them
* Pay Peon Bank or order for account of Peo-
ple’s Bank.” This was a restrictive indorse-
ment, and neither the Penn Bank nor any sob-
sequent indorsee could claim to be holder for
value without notice as against the National
Tube Works, the real owners of the paper.

Treuttel v. Barandon, 8 Taunt, 100; Wilson
v. Holmes, 5 Mass. 543; White v. Miners Nut.
Bank, 102 U. 3. 658 (26 L, ed, 250); Sweeny v,
Easter, 68 U. 8.1 Wall, 168 (17 L. ed. 631);
Manufacturers Nat, Bank v, Continental Bank,
2 1. R. A, 699, 148 Mass, 553; First Nat. Bank
v. Reno County Bank, 3 Fed. Rep. 257; DBlaine
v. Bourne, 11 R. L. 119; Leary v. Bianchard,
43 Me. 269,

agent on account of the remittance of the bill, he
cannot protect himself against such an action by
Passiug the amounnt of the bill to the general eredit
of theagent, although the agent may be s debtor.
Wilson v, Smith, 4 U. 8. 3 How, 563 (11 L. ed. 820).
. In New York, a collecting sgent to whom paper
18 sent to be collected at some place remote from
his place of business has no implied authority to
€mploy 8 sub-agent tu the locality of the payee,
and, without some express understanding to that
efect or qualifying his Liability, is deemed tomake
fuch selection and employment of another or his
0w account, and is alone chargeable for the con-
%uct. of the latter. Naser v, First Nat Bank, 116
Where, upon a bank’s agreement to transmit
Tuoney toa person ina distant city, plaintiff makes
¥ith it s special deposit of theamouni for that pur-
gme. and receives a letter of advice directedto a
eonk in that city, to the effect that the latter’s ac-
s unt iy credited with the money for the use of the
u’fe to whom it §a to go, plaintiff may recover back
@ deposit in case the correspondent bank fails be-
tg'@ receiving the letter, which is returned with
cr:da_mmmt unpaid; and the fact that the money ia
81 “IEG :o the aceount of the ecorrespondent bank
Yda Iy, 8 .

on the books of the bank of deposit is immaterial,
See note to Cutler v. American Exch, Nat. Bank
N.Y)4 L. B, A 328,

A bank holding an assignment of a policy of in-
surance to collect itand pay ceriain claims, includ-
ing one of jts own, therefrom, and pay the balance
to the insured or his order, cannot be held liabie on
an order which it has accepted to be paid out of
the balance, if, In the exercize of reasonable dili-
gence and in good faijth, it has zettled the suit to
collect the insurance for the amount merely of its
own claim, after notice to the person holding the
order who made no move or proposition to prose-
cute the sult, Meyer v.Farmers &T, Rank, 17 Iowa,
138,

‘Where a check was sent to & company for collec-
tion, of which fact the drawee was advised by the
indorsement upon it, and the collecting company
received the money from the drawee, and, prior to
the time of the discovery of the fraudulent charac-
ter of the check, gave the money to the company
from which it was received for collection, the col-
lecting company is not Hable to the drawee as for
money paid by mistake. National City Dank v.
‘Westcott, 1158 N. Y, 485,
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The plaintiff may rely on the restrictive in-
dorsement made by its agent, the People’s
Bank, although it had indorsed the drafts in
blank. -

Sweeny v. Easter, €3U. 5. 1 Wall. 166 (17 L.
ed. 681); Wilson v. Holmes, 5 Mass, 543; Fank
of Washingtonv. Triplett, 26 U. 8. 1 Pet. 25 (7

ed. 31); Laurence v. Stonington Bank, 6
Conn, 521; Ayer v, Huichine, 4 Mass. 370,

* For the use of” or “For the account of”
the indorsee, or equivalent words, is the sim-
plest and most direct way of expressing a re-
strictive indorsement, and such has universally
been their conswyruction,

Snee v. Prescot, 1 Aik, 245, 249; Rice v.
Stearns, 3 Mass, 225, 227; Merchants Nat.
Bank v. Hanson, 33 Minn, 40; Treuttel v. Ba-
randon, 8 Taunt. 100; Wilson v. Holmes, 5 Mass.
643; Leary v, Blanchard, 48 Me. 269; Wiite v.
Miners Nat. Bank, 102 T. 8. 658 (236 L. ed.
2503; Lawrence v. Fussell, 77 Pa. 460,

Enowlton, J,, delivered the opinion of the
court:

The indorsement from the defendant to the
People’s Bank, although in terms unresiricted,
was without consideration, and merely for the
purpose of collection, The People’s Bank he-
came the agent of the defendant, and the de-
fendant, as owner of the drafts, can avail itself
of ull that its agent did for its protection. The
subsequent indorsements through which the
drafts came to the plaintiff were both restric-
tive, giving notice that the ownership had not
passed beyond the Pecople’s Bank. They pur-
perted to be made only for the purpese of col-
lection on account of the owner, and they
merely passed the legal title so far as to enable
the indorsees to demand, receive and sue for
the money to be paid. First Nat. Bank v.
Smith, 132 Mass. 227,

It iz well settled that upon such anv indorse-
ment the owner may conirol his pegotiable
paper until it is paid, and may intercept the
proceeds of it in the hands of an intermediate
agent. Manufacturers Nut. Bank v. Continen-
tal Bank, 148 Mass. 653, 2 L. R. A. 609, and
cases there cited.

The indorsement of the Penn National Bank,
taken In connection with the former indorse-
ment of the People’s Bank, did not by the
words “For account of Penn Bank,” imply that
the Peno Bank was the owner. It was a re-
quest to pay *‘For account of” the Penn Bank
as agent of the People’s Back. An unbrokeo
succession of such indorsements would indi-
cate that each indorsee was acting by the di-
rection of the next preceding indorser who was
himself an agent of the owner who had before
indorsed and for whom the collection was to be
made,

Nothing was shown in the course of busi-
ness of either of the banks necessarily to con-
fiict with the implication to be derived from
the form of the indorsements. The letter of
the People’s Baok, in which the drafts were
SL.E A
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sent to the Penn Bank, was simply, *“We in-
close for collection and eredit” the drafts, de-
scribing them. The Penn Bank initsreply said,
“*We enter for collection” the drafts described,
“to be used when paid.” The drafts when re-
ceived by the Freeman’s Bank were entered upon
its eollection book, but have never been entered
upon its account current, or upon any other
book of account to the credit of the Penn Bank.

1t has so long been held by the couris that
an indorsement of this kind is restrictive, pro-
tecting the rights of the owner, that officers of
banks must be presumed to have well under-
stood the law, and, when they have honored
overdrafts drawn by other banks which had
sent paper for collection, must have done it
trusting in pari to the financial soundness of
iheir correspondent, and in part to the proba-
bility that the drafts wounld be paid, and not to
a supposed legal right to control the drafts
against the owner. Riece v, Stearns, 3 Mass,
225, 297, Wilson v, Holmes, 5 Mass. 543; Treut-
tell v, Barandon, 8 Taunt, 100; Sigourney v.
Lloyd, 8 Barn. & C. 622; Leary v. Blanthard,
48 Me. 289; Sweeny v. Easter, 68 U. 8.1 Wall.
166 {17 L. ed. 681]; Bank of Washinglon v.
Triplett, 26 U. 8. 1 Pet. 25 [7 L. ed. 37]; Law-
rence v, Sfonington Bank, 6 Conn. 521; Bank
of Metropolis v. New England Bank, 42 U. 8.
T How, 234d[11 L. ed. 115], 47 U. 8. 6 How.
212 [12 I, ed. 409]. .

One who collects commercial papers through
the agency of banks must be held to impliedly
confract that the business may be done accord-
ing to their wellknown usages so far as to
permit the money collected to be mingled with
the funds of the collecting bavk., Dorchester
& M. Bank v. New England Bank, 1 Cush. 177,

Whep a payment is made to his agent and
the money is put with the money of the col-
lecting bank he has & right to receive a cor-
responding sum, but he loses his right to the
specific fund, In the absence of directions to
the contrary, the ccliecting bank may pay it to
the bank to which it should regularly be remit-
ted, by setting it off against a debt due from
that bank and giviog credit for it in the ac-
count, :

Very likely authority to collect would au-
thorize the receipt of the money from the pay-
or before maturity if he saw fit then to pay,
and remittances afterwards made, whether by
actual transmissions of money or by a set-oif
and adjusiment of 2ccounts in the usual way,
would be good against the owmer. In the
present case no collection was made, for pay-
ment was stopped before the draft became due.
The plaintiff had no right to advanee the Peon
Bank $7,000, or any other sum, on account of
the defendant. Its only authority was to trans-
mit or pay by adjustment and set-off money
which it reccived for the defendant,

‘We are of opinion that upon the facts re-
poried, the action cannot be maintained,

Judgment for the defendant.
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UNITED STATES CIRCUIT COURT, NORTHERN DISTRICT OF NEW TORK.

Thomas C. COOPER
.
Philip D. ARMOUR et al.

{.-..Fed. Rep..... |

1. Anaction for malicious prosecution
will not lie in favor of one againet whom an
accusation bas been preferred before a magis-
trate charging a crimmal offense, if he was not
apprehended and no process for his arrest was
issued.

2. Althonghan action for libel or slan-
der may be maintained in such case if the
accusation was made with no bona fide intention
of prosecuting it, yet an action brought for ma-
licious prosecution ecannot be retained and
treated asone forlibel and slander if the defama-
tory words are not set out in the complaint,

(April 14, 1890.)

ACTION to recover damages for an alleged
(1 malicious prosecution. On plaintiff’s me-
tion for & new trisl. Dended.

]?efpndants filed an information against
plaintiff before a police justice, and made ap-
Plication for a warrant for plaintiff's arrest,
{or the alleged crime of forgery in the second
degree, The Jjustice subpenaed witnesses to
appear before him and be examined to deter-
wine whether or not the warrant should issne.
Counsel appeared for the respective parties and
the proceedings were conducted with all the
formality of aregulartrial. 'The justice finally
refused to issue the warrant, and plaintiff
thereupon brought this sction to recover dam-
ages for the alleged malicious prosecution,

The action was brought on for trial before
Judge Wallace and a jury, and the judge di-
rected 3 verdiet for defendants,

The plaintiff thereupon filed this motion for
& new trial,

, Messrs, Ward & Cameron, for plaintift,
in Bu;pro(ll't of the motion:

. Jetendants inflicted a great in on plain-
Hif and are liable therefo?i.n damj:_gs in En ac-
tion on the case, .

See Smith v, Smith, 20 Hun, 555.
tio'}]‘here was an actusl and techuical proseca-

HeCordle v, MeGinley, 88 Ind. 538, 4 Am
E‘“—P- 33; MePherson v, Runyon (Minn.) 40
C’}b' L. J. 403; Smith v, Smith, 20 Huan, 535:
Marl;e V. Postan, 6 Car. & P. 423; Stephens,
e al. Pros, Wood’s ed, p. 8; Addison, Torts,
;_:%085_2, 856; Towunshend, Slander and Libel, p.
W, 3 422; Weston v, Beeman, 27 1. J. N, S.

xch. 57,

1 To put the criminal law in force malicious-
cya and without any reasonable or probable
T % 18 wrongful” for which an action will
‘EEOI' malicicus prosecution.

1_mjl‘ihsﬂlit. Torts, § 852, 856; Stephens, Mal,
ore _-DWOOds ed, p. 5; Clarke v. Postan, su-
s oibson v. Fansandau, 11 Week, Rep. 516;

Orpshend, Slander and Libel, § 422, p. 700
scth 18 DL necessary in order to maintain this

on for malicions prosecution, to show there

SLR A,

was any interference with the person or prop-
erty of the plaintiff,

McPherson v. Runyon, supra; McCardie v.
McGinley, 85 Ind. 538, 44 Am, Rep. 343,

It is not essential to the maintaining of this
action that a warrant, summons or other proe-
ess should actually have been issued.

Smith v. Smith, supra; Addison, Torts,
§ 839; Stephens, Mal. Pros, Wood's ed. p. 8.

Messrs. Stedman, Thompson & An-
drews, for defendants:

Tn an action of malicious prosecution the
gravamen of the charge is that the plaintiff has
improperly been made the subject of legal proc-
ess 1o his damage.

Newfield v. Copperman, 47 How. Pr. 87; Law-
yer v. Loomis, 3 Thomp. & C. 393; Stewart v,
Sonneborn, 98 T, 8, 187 (25 L. ed. 116); Wet-
more v, Mellinger, 84 Towa, 741,30 Alb, L. J,
55; Muldoon v, Rickey, 103 Pa. 110, 29 Alb. L.
J. 4567; Heyward v, Cutlbert, 4 McCord, L. (8.
C.) 354; Kneeland v_ Spitzka, 10 Jones & 8. 470;
O Driseoll v. MeBurney, 2 Nott & MeC. 54;
Gregory v. Derby, 8 Car. & P. 749.

Wallace, J., delivered the opinion of the
court:

The question in this case is whether an. ac-
tion for malicious prosecution will lie against
the defendants who have preferred an aceusa-
tion before a magistrate charging the plaintiff
with a criminal offense, notwithstanding the
plaintiff was not apprehended and no process
for his arrest was issued by the magistrate,

The gist of the action of malicious prosecu-
tion is the putting of legal process in force,
regularly, for the mere purpose of vexation or
jujury; and the inconvenience or harm result-
ing, naturally or directly, from the suit or pros-
ecution, is the legal damage apon which it is
founded. BSome of the text-writers state that
the action will lie whenever the defendant has
made a charge of felony agaipst the plaintiff
with a view to induce a magistrate or tribunal
to entertain it, whether any warrant or other
process was issued or not. Stephens, Mal
Pros. Wood’s ed. p. 8; Addison, Torts, § 856.

Actions have been maintained in the nature
of conspiracy for procuring a false indictment,
and even for preferring a false charge of crime
upon which the grand jury refused to indict:
but the only decisions cited in support of the
proposition that the action of malicious prosecu-
tion will lie although a criminal proceeding
has not actually been instituted by the issuing
of process, where the point actually arose, are
in the Nisi Prius case of Clarke v, Postan, 6
Car. & P, 423, and in the case of Daiwson v.
Fansandawr, 11 Week. Rep. 516, in which, al-
though no process was issued, the plaintiff was
taken into eustody and held for examination
upon the charge. On the other hand it was
said by Patterson, J., in Gregory v. Derdy, 8
Car. & P. 749, where there wasa charge of
stealing upon which a warrant was issued
against the plaintiff, “that if the party was
never apprehended no action would lie; and in
O Driscoll v, McBurney, 2 Nott & McC. 54, 55,
it was said: **‘There can be no prosecution
without an arrest.”
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The only injury sustained by the person ac-
cused when he is not taken into eustody and
no process has been issued against him is to his
reputation; and for such an injury the action
-of libel or slander is the appropriate remedy,
and would seem to be the only remedy. This
isthe view adopted by Ifare & Wallace in their
notes to American Leading Cases (vol 1, p.
.173): and the learned commentators state that
slander or libel is the only appropriate remedy
where a charge of felony has been made and a
warrant was not thereupon issued, and that
malicious prosecution, and not slander orlibel,
is the remedy whenever & warrant has been Is-
sued, The question was fully considered by
the Supreme Court of South Carolina in Hey-
ward v. Cuthbert, 4 MeCord, L. 854, whether
an action for malicious prosecution would lie
founded on a criminal charge upon which no
process was issued against the accused, and it
was adjudged that it would not. In that case
the charge was in the form of an information
laid before the magistrate to procure a warrant
for the arrest of the plaintiff. To the same
effect is the case of Kneeland v. Spitzka, 42 N.
Y. Super. Ct. [10 Jones & 8.] 470, where the
-question was decided in an appellate court.

In the early case of Ram v. Lamley, Hutt.
113, it was held that ar action of slander could
not be maintained for an oral charge of felony
made to a justice of the peace upon an applica-
tion for a warrant against the plaintiff, for the
reason that if words so spoken were to be held
actionable *‘no other would come to a justice
of the peace to inform him of a felony.” A
defamatory statement spoken or written in a
legal proceeding, civil or eriminal, which is
pertivent and material, is so unqualifiedly priv-
ileged that ftstruth cannot be drawn into ques-
tion or malice predicated of it in an action for

CALIFORNIA StPrEwME COURT.
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slander or libel, - Revis v. Omith, 18 C. B, 126;
Lea v. White, 4 Sueed, 111; Garr v, Selden, 4
N. Y, 81; Hawk v, Erans, 16 lowa, 593,

If upon considerstions of public policy such
an acticn cannot be maintained, upon the same
considerations no other action should lie,
Without doubt libel or slander will lie for an
accusation to 4 magistrate when made with no
bona fide intention of prosecuting it. TUnless
such faects ean be shown by the person accused,
or unless he is subjected to the vexation and
expense of process against him, upon principle
he ought not to be allowed to recover,

The more generally approved doctrine is
that for the prosecution of & civil action mali-
ciounsly and without probable cause, to the in-
jury of the plaintiff, he may maintain an action
for damages although there was no interfer-
ence with his person or property. Pangburn
v, Bull, 1 Wend. 345; Wihipple v. Fuller, 11
Conn, 632; Olosson v. Staples, 42 V. 209; Eas-
tin v, Bank of Stockton, 66 Cal. 123, 56 Am.
Rep. 17; Allen v. Codman, 139 Mass, 136; Mar-
bourg v, Smith, 11 Kan. 554; Woods v. Finnell, -
13 Bush, 620; Pape v. Pollock (Ohio) 4 L. R.
A, 255; MeCardle v. McGinley, 86 Ind. 538, 44
Am, Rep. 343; MePherson v. Runyon (Minn.}-
40 Alb. L. J. 403; Smith v. Smith, 20 Han, 5533,

The cases however which sustain this view
do not countenance an action when the vexa-
tious suit has noi been actually instituted and
prosecuted to such effect that the plaintiff has
sustained pecuniary loss.

Inasmuch as the defamatory words, which
must be set forth in an action for slander or
libel, aTe not alleged in the present complaint,
the case cannot be treated as an action for
slander or libel.

The motion for @ new trial ia denied,

CALIFORNIA SUPREME COURT.

. George A. CASE, Respt,,
v

SUN INSURANCE CO., Appt.
(oo Cal)

‘The time for bringing suit on an insur-
ance policy which provides that no suit or
gction shall be commenced unless within twelve
months pext after the fire, and 8lso provides
that & claim on the policy shall be due and pay-
able sixty 4Aays after full completion by the as-
sured of certain requirements of the policy, does

not elarse with the expiration of the twelve
months after the fire, where a eause of action has
not then accrued by completion of such require-
ments, if the company has insisted on, and the
insured has complied with, them as rapidly as he

was able,
’ {(March 2§, 1890.)

APPEAL by defendant from a judgment of
the Superior Court for the Qity and Coun-
ty of San Fraociseo in faver of plaintiff, aad
{rom an order denying a motion for a new trisl,
in an action to recover the amount alleged to

NOTE.~Firs dnsurance; limitation of action on
policu.

A condition in a policy of fnsurance,.that an ac-
tion cannot be maintained upon the policy unless
commenced within twelve months after the loss, 18
valid. Riddlesbarger v. Hartford F. Ins. Co. 74 U.
8.7 Wall. 386 (19 L. ed. 257); Ghio v. Western Assur,
Co. 63 Misa, 532

The condition 18 not fulfliled by & previous ac-
tion commenced within that period, which was dis-
missed, ' Riddlesbarger v. Hartford F, Ins. Co.
supra.

The statuie of a State which allows a party who
euffers & nonsuit in ar action to bring a new ac-

8L.R. A

tion for the same cause within one year atterwards
does not affect the rights of the parties in such
case.  Ihid. '

The disability to sne imposed by the war relieves
the essured wholly from the consequences of fail-
ing to bring suit within twelve months after the
loss, a8 required by his policy. Semmes v. City F.
Ins. Co. 80 T, 8,13 Wall 158 (20 L. ed. 4903

Where a policy providea that no action shall be
commenced after a year, and that iapse of time
shall be taken as conclusive evidence against the
validity of the claim, any statute of limitation to
the contrary notwithstanding, the siatute relative
to the bringing of ia second action within a year
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be due under a policy of fire insurance, Af
Sirmed.
. The case sufficiently appears in the opinion.
: Messrs, Rhodes & Barstow for appel-
ant.

Messrs. Hagein, Van Ness & Dibble,
for respondent:

Taotil full compliance with the provision of
the policy, and the expiration of sixty davs
thereafier, right of action npon the policy did
not accrue.

May, Ins. § 476; Doyls v. Phaniz Ins. Co. 44
Cal. 264, :

The limitation clause does not apply in thoee
«cases in which, without fault on the part of the
assured, and by reazon of the acts of the Com-
pany, the right of action does not accrue with-
in a year subsequent to the fire. .

Friezen v, Allemania F, Ins. Co, 80 Fed. Rep.
852; Vette v. Clinton F.1Ins. Co. Id. 668; Eilis
v. Council Bluffs Ins. (o, 64 Iowa, 507; Long-
Fourst v, Star Ine, Co, 19 Iowa, 864; Stout v.
Cily F. Ins. Co. 12 lowa, 371; Burber v.
Wheeling F. & M. Ins. Ob. 16 W, Va. 675;
Owen v, Howard Ins. Oo. 87 Ky. 571; Killips
v. Putnam F, Ins, (b, 28 Wis. 472; Martin v.
State Ins, Co, 44 N. J. L. 495; Little v. Phaniz
Ine, Co. 123 Mass. 389; Barnum v. Merchants
F, Ins, Co. 91 N. Y. 188; May, Ins. §3 486, 487.

Sharpstein, J., ‘delivered the opimon of
the court:

The policy upon which this action is based
contains, among others, the following clause:
It is mutually agreed that no suit or action
for the recovery of any claim by virtue of this
policy shall be sustainable in any court of law
or chancery until appraisement shall be bad, if
demanded by this Company, and in accordance
with the printed couditicns of this pelicy, nor
unless such suit or action shall be commenced
within twelve months next after the fire shall
oceur,” The fire is alleged to bave occurred
on the 12th day of September, 1884: and this
aclion was commenced on the 22d day of Nov-
ember, 1885, more than twelve months mext
after the fire occurred.

. The contention of appellant s that at the
time of the commencement of the action it was
barred by ihe terms of said stipulation. That
Contention must prevail unless the clause upon
which it is based is modified by some other
<lagse or clauses of the policy. Ope clause
readsas follows: *“The amount of loss or dam-
age to be estimated- according to the actual,
cash, marketable value of the property at the
time of the loss, which in no case shall exceed
:;Vhat i would ther cost to replace the same,

EGuct]ng therefrom a suitable amount for any

€preciation of such property by reason of age,

Case v. Sux Ins. Co.
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wear and tear, Iocation, change of style, lack
of adaptation to profitable use or other causes,
The adjusted claim under ihis policy shall be
due and payable at the company’s office in
San Francisco, Cal., sixty days after the full
completion by the assured of all the require-
ments herein contained.”

Among the requirements therein contained
were the following: ““The assured, his, her
and their agents and servants, shall, when-
ever required, submit to an examination or
examinations, under oath, by any person ap-
pointed by this Company, and subseribe to
such examinations when reduced to writing,
and shall also produce their books of account
and other vouckers, and exhibit the same forex-
amination at the office of this Company in San
Francisco as often as required, and permit ex-
tracts and copiesthereof to bemade. The as-
sured also shall produce certified copies of all
bills end invoices the originals of which have
been lost, and shall exhibit all that remains of
the said property, damaged or not damaged, for
examination, to any person or persons pamed
by this Company, and shall also furnish such
further particulars, and such certificates of a
magistrate or officer charged with the duty of
investigating fires, as may be required. The
proofs of loss shall be made by the party in-
sured in regular form.”

It is alleged and proven that appellant ex-
acted a compliance by the assured with all of
these requirements, and that tke insured com-
plied therewith as rapidly as he was able to,
and that he was unable to fully comply there-
with before the 16th day of October; 1885,—
more than thirteen months after the fire oc-
curred, and more than one month after the ex-
piration of the time within which an action
conld be commenced, according to the con-
struction which the appellant’s counsel insist
should be given to the policy. The adjusted
claim under the policy was payuble sixty days
after the full completion of the assured of all
the requirements contained in the policy.
right of action accrued until more than three
mouths after it was barred by the twelve-
months’ limitation clause, unless that clause
is modified by some other clause.

In Sparev, Home Mut.Ine. Co., 9 Sawy. 142,17
Fed. Rep. §68, the court, Deady, J., said: *“On
the authority of adjudged cases (Davidson v.
Pheeniz Ins. Co. 4 Bawy, 5%4; Riddlesbarger v.
Hartford Ins, Co. T4 U, 8.7 Wall. 389 [19 L. ed,
259]; May, Ins. § 478), it is admitted by counsel
for the plaintiff that this clause in the policy lim-
iting the time within which a suit may be com-
menced thereon agaiost the defendant is valid,
but they contend that it must be read in con-
nection with that other clause which provides

aller a reversal of the tirst is inapplicable. Hock-
m%’ ¥. Howard Yns, Co. 130 Pe. 170.
acﬁnder the Iowy Statute, which provides that no
wm‘;}l o ) poliey of Insurance shall be brought
the m]nfnety days after notice of lose, anything in
étangp iy or contract to the comtrary motwith-
by ﬂ;“g; any provision in the policy is controlled
cmmi: Statute, and receiving proofs of loss and
asa waiz that the pohcy: i3 void cannot be regarded
v. Ho ]:‘-'1' of the provisions of the Statute. Vore
Th ‘l" eye Ins, Go, 76 Towa, 548.
‘?lau:e mitation clzuse in a policy, followed by a
- BTAINEL & waiver of any couditions unless
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expressed In writing signed by the president or
pecretary of the compauy, are waived by a course
of conduct of the compavy which induces insured
to believe that the loss would be adjusted and paid
without suit. Dwelling-House Ins. Co. v. Brodie
(Ark.) £ L. BR. A. 458, and cazea cited on p. 460.

A condition, in a policy of life insurance, that sait
ghell be brought within six months from date of
death, does not apply where the superintendent of
the defendant company, before expiration of the
time to sue. has promised to pay the money. Met.
ropolitan L. Ins. Co. v, Dempeey (Md.) April 18,
1800,

4

No .
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that a loss does not become payvable until sixty
days after the proof of that fact is made; and
that, takem together, the reasomable construc-
tion of them is that, the right to sue on the
policy being postponed until the lossis payable,
namely, sixty days after proof thereof, the
twelve-rnonths’ limitation upon such right does
not commence to run until that time, This
construction is supported by the decided
weight of aunthority and in my judgment is
correct on principle. New Yerk v. Hamilion
F. Ins. Co. 89 N. Y. 45; Hay v. Star F. Ins. Co.
7T N. Y. 241; Barber v. Wheeling V. & M. Ins.
Co. 16 W, Va. 658; Chandler v. &% Paul F. &
M. Ins. Co. 21 Minn, 85; Steen v. Niagara F.
Ins, Co. 89 N, Y, 315; Hillips v. Putnam F,
Ins. Co. 28 Wis. 472; May, Ins. § 479,

“In Steen v. Niagora F, Ins. Co., 89 N. Y.
823, the policy contaived two similar condi-
tions; and the court, in construing them, said:
‘We think the intention of the defendant was
to give the insured a full period of twelve
months, within any part of which he might
commence his action; and having, by post-
ponement of the time of payment, secured it-
self from suit, it did not intend to embrace that
pericd within the term after the expiration of
which it could not be sued. Io other words,
the parties cannot be presumed to have sus-
pended tbe remedy and provided for the run-
ning of the period of limitstion during the
same time. Indeed, the actual case isstronger;

MoxxEsoTa SuprEME COURT.
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not only was the remedy postponed, but the
liability even did not exist at the time of the
fire, nor until it was fixed and ascertained ac-
cording to the provisions of the policy. Hav-
ing thus made the doing of certain things, and;
a fixed lapse of time thereafter, conditions pre-
cedent to the bringing of an action, the parties
must be deemed to have contracted in refer-
ence to a time when the insured, except for
that contract, might be in a condition to bring
an action. Under any other construction the
two conrditions are inconsistent with eack
other*”

This case is distinguishable from Garido v.
Am. Cent. Ins. (5. (Cal), 8 Pac. Rep. 512, in
which the plaintiff had ample time after his
right of action acerued to have commenced it
within twelve wonths after the loss oceurred.
In this case it was more than twelve months
after the fire before an action could be com-
menced. We must concede, however, that
Garido v. Am. Cent. Ins. Co., supre, isnot al-
together in harmony with the cases which we
follow in this ease. Under the coustruction
which we give to the policy, we think the com-
plaint states & cause of action not barred by
the provisions of the policy; and the evidence
is sufficient to justify the verdict of the jury

Judgment and order affirmed.

We concur; MeFarland, J.; Thorn-
ton, J. : - -

- MINNESOTA SUPREME COURT. )

Busan B. WILLARD

¢,
Andrew J. FINNEGAN.
(.-..Minn,....)

*1. Asale,unders powerinamortrage,
in gross as one parcel, of several separate and dis-
tinct tracts of land,is pot void, but only void-
able, for good cause shown,as that i was there-

Head notes by MITCHELL, J.

sult of fraud, or that prejudice resulted to the
mortgagor or ¢wner of the equity of redemption.

2. A, executed 3 mortgage to M., and
subsequently conveyed toW. M. foreclosed
his mortgage, and purchased the property at the
sale, Neither A. nor W. redeemed from the sale,
but a redemption was made by F., as 2 judgment
creditor of A., who obtained a certificate of re-
demption. But before F. redeemed A. duly ten-
dered him the amount due on his judzment,
which he refused to accept. Held, that, as be-

NOTE.—Power of sale in mortgage,

A power of sale coupled with an interest eannot
be revoked by a mortgagor, and his death cannot
defeat or suspend the right 10 execute the power.
Hudzine v. Morrow, 47 Ark. §15; Way v. Multett, 3
New Eng. Rep. 200, 143 Mass. 49.

The provision of the Montana statutes, that “a
mortgage of rea] property shall not be deemed a
conveyance, whatever its tertus, 50 as to enable an
owner of the mortzage torecover poesession of the
real property withonut foreclosure and sale,” does
noet prevent giving to the mortgagee a power to sell
the premises upon default. First Nat. Bank v. Bell
Bilver & Copper Min. Co. 8 Mont. 32, .

It does not follow from the possesaion of a power
of sale by the grantes in a deed absolute on its face,
but in fact 8 mere security, that the power is to be
exercised otherwise than by foreclosure. Pearson
v, Sharp, 7 Cent. Rep. 4M, 115 Pa. 254

A power of sale in 2 mortzage or deed of trust
may be 8o limited that 8 sale under the power can-

ate as a foreclosure.
Rep. 200, 143 Mass, 49, :

Such sale cuts off the equity of redemption as ef-
fectnally as & sale under a decree of foreclosure,
Ieaving in the mortgagor nothing but a statutory
right of redemption. Gassenheimer v. Molton, &
Ala. 571. ’

The purchaser of a mortgnge containing a power
of sale cannot foreclose the same by advertisement
under the statutes of Dakota, unless a written as-
slgnment of such mortgage has been first duly exe-
cuted, acknowledged and recorded. Hickey v.
Richards, 3 Dak. #5.

A purchaser purchnses at the peril of the sale be-
iog void, if a material condition precedent to the
exercise of the power does not exist. Heoce a
purchaser from a trustee under a deed of trust
made to secure the payment of certain notes which
had been previously paid, and the deed of trusk
having by its terms thereby become void, takes ne
title. Temple v. Whittier, 5 West. Rep. 144, 117 [IL

Way v. Mallett, 3 New Eng.

not be made, and yet there may be a remedy by | 282

foreclosure. Davis v, Dessehl, 4 West. Rep. 61, 88
Mo. 430,

. The sale of premises under such power will oper-
8T..R.A. :

A mortgages who becomes the purchaser at his
own gale thereby arms the mortgagor with the op-
fion, it seasonably expressed, to disaffirm the sale
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tweon F. and W. (whohad no interest in the prop- | 128; Fawier v, Crafis (Mion.) June 4, 1889,

erty), the redemption was valid; that M., the pur-
chaser at the mortgagesale, alone could raise the
question whether the tender discharged the lien
of F's judgment, ¢ as to terminate his right to
redeem,

(February 7, 1890.)

PPEAL by plaintiff from a judgment of

the District Court for Hennepin County dis-
missing the complaint, and from an order de-
nying a motion for a new trial, in an action
brought to determine an adverse claim made
by defendant to certain real estate to which
plaintiff claimed title, Affrmed. :

APPEAL by defendant from a judgment of
the District Court for Henrepin County
determining that he had wo right to redeem
certain real estate from a mortgage sale thereof,
and that he had no valid title thereto. Reversed.

The case sufficiently appears in the opinion,

Mr. L. B, Stetler, for plaintiff:

The sale of the land under the mortgage as
an entire tract was unauthorized and absolutely
void and the sheriff’s certificate of sale void on
its face, and Michael Maloney acquired no
title to the premises by reason thereof,
© Hull v. King, 38 Minn, 349.

Mr. A, D. Smith, for defendant:

A mere tender, even if kept rood, will not
extinguish or pay the debt itself. [t merely
8tops costs; it does not even suspend the remedy
against the debtor, br any remedy or legal right
which the creditor may have as appurtenant to
the debt in the form in which it may happen.
tAﬁ f(;rtz'aﬁ a tender does not discharge a judg-

ent,

Jackson v. Law, 5 Cow. 248 ; Law v..Jack-
#n, 9 Cow. 641; People v. Beebz, 1 Barh. 879,

The foreclosure of the property in dispute
was regular and legal, and passed the title to
Michael Maloney, subject to the right of re-
demption, '

Bottinequ v. Hina L. Ins. Co. 31 Minn, 125-

See also Abbott v. Peck, 35 Miun. 499.

Mitchell, J, delivered the opinion of the
court: :

Action to determine an adverse claim of de-
fendant to real property of which plainti al-
lezes she i3 the owner.. The defendant denies
plaintifl’s title, alleges that he iz the owner,
and asks that it be so adjndged. Plaintiff’s
title depends upon the validity of a sale, under
& power, on a morigage executed by her
grantor, one Abbott, to the Maloneys, De-
fendant’s title depends upon a redemption by
bim, a3 a judgment creditor of Abbott, from
the sale on the Maloney mortgage. The facts
are that Abboft executed to the Maloneys a
mortgage on a piece of land according to gov-
ernment description, then constituting a single
tract; but subsequently he platted the Jand,
dividing # into urban lots and blocks, the Ma-
loneys mot joining in the plat. Under these
facts the Maloneys would doubtless have had
the right to sell the entire premises as one tract,
as it was described in their mortgage; at least,
in the absence of a request that the gale be in
separate parcels, by one interested in the prop-
erty, who had some equitable right to have it
sold in that way in order to protect his interests,
Johnson v. Williams, 4 Minn, 260 (Gil, 183);
LPaquin v. Braley, 10 Minn. 379 (Gil. 304); A5
bott v, Peck, 35 Minn, 499, ‘

But where the mortgagor, subsequent to the
mortgage, divides the premises inio separate
tracts, as by platting it into lots and blocks,
the mortgagee bas the right to adopt this di-
vision, and sell the property, as the Maloneys
did in this case, as lots and blocks, according
to the descriptions in the plat. But, if he does
o, properly he should sell the different tracts
according to the plat separately; whereas, in
the present instance, althonrh described in the
notice of sale according to the plat as separate
lots and blocks, all were sold together for one
gross sum, This, it is claimed, rendered the
sale absolutely void. The Statute provides

without regard to its fairness or adequacy of price;
and when the eale i3 et aside, the decree relates
back to the sale, and the parties are in the same
Position a3if nosale had beenmade. Gassenheimer
¥. Molton, 80 Ala, 571,

Where & third party purchases for the benefit of
the mortgagee, the sale is not absclutely void, but
voidable only. Nichols v, Otto (1L} Jan. 21, 1890,

RBequisites to validity of sale.

A sale under a power contained in a mortgage
may be set aside for ingufMicient notice. Dickerson
¥. Bmail, 1 Cent. Rep. 497, 64 Md. 395, .

A foreclosure sale under a power in the mortgage
19 not invalidated by the omission of the names of
the mortgagor and mortgazeein the advertigement
%‘jﬂ B;e- Cogan v, McNamara, 16 E. L—, Index

An advertisement of a sale undera POWET COD~
tained In amortgage which required publication
of notice in some newspaper im the County of
Prowd_eucg Rhode Island, was not insufficient be-
cause _xt appeared in & uwewspaper published at a
Place in the connty other than one of twe certain
citles in which the record of the mortgage erro-
ne'-'rJhllsly required potice to be published. I1bid.

€ non-cbservance ¢f & CUSIOm among auc-

8 L.R A,

toneers to place notices upon doors or windows of
hogses for sale, stating the time and place of sale,
is not sufficient- to set aside & sale made under a
power in 2 mortgage, Chilton v. Brooks, 69 Md. 584

The provision of the Monfana statute for “thirty
days’ notice’ of & pale under a power in a mort-
gage, by publishing once a week for three weeks
successively, does not require that all three publi-
cations shall be thirty days before the sale, but
ounly that the flret one shail be. First Nat Bavk v,
Bell Silver & Copper Min. Co. 8 Mont, 32,

A sale of mortgaged real property under a power
is ot invalid becanse the notice of sale does not
sufficiently describe ¢ertain personal property salso
covered by the mortgage, especinlly where such
description is as full as that i the mortgage. Ibid.

That the record of a mortgage ineorrectly states

the place of publication of the notice of sale will
not avoid the notice, if the publication is made as
provided ip the mortgage., Cogan v, McNamara,
supra.
A gale of land, under a power in a mortgage, for
%$1,000 ¢r more below the market value of the prop-
erty, will be set aside where it was purchased by
the mortgagee, and the sale way made on a day
when the weather was 80 inclement as {o prevent
purchasers ' from attending Chilton v, Brooks,
TUPT R -
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that, ““if the mortgaged premises counsist of
separate and distinet farms or tracts, they shall
be sold separately.” Gen. Stat. 1878, chap.
81,89,

Whether a sale, contrary to the Statute, ren-
ders it absolutely void, or only voidable where
it is made to appear that there was fraud, or
that the disregard of the Statute resulted in
actual prejudice to the morigagor or owner of
the equity of redemption, is 8 question wpon
which there is some conflict of authority, at
least in the case of non-judicial sales. Asearly
as Tillman v. Juckson, 1 Minn. 183 (Gil. 157,
it was held that a similar provision as to sales
on execution was only directory, and that a
violation of it by the sheriff would not invali-
date the sale. This case, having stood appar-
ently unquestioned for twenty-three years, was
followed and recognized as having become a
rule of property in Lamberton v. Merchants
Xut. Bank, 24 Minn, 281, in which this court
held that 2 sale on execution in gross, as one
parcel, of seversl distinct and separate tracts
of land not lying in a body, is not void, but
might be vacated for cause shown, as that it
was the result of actual fraud, or that prejudice
resulted to the ownmer from it, or that there
was no just ground for making the sale that
way. This decision was followed by the United
Btates Cirenit Court for the District of Minne-
sota, and the same rule applied in the case of a
maortgage sale under a power. Swenson V.
Hatberg, 1 McCrary, 96, 1 Fed. Rep. 444,

If this doctrine had become a rule of prop-
erly thirteen years ago, it certainly is so yet,
never having been, in the mesn time, either
overruled or questioned. There is no room for
any distinction between sales on execution and
sales under a power. Neither are judicial
gales. A sale by a sheriff on an ordinary exe-
cution is a mere ministerial one, made by the
officer by the naked authority of the writ and
the requirements of the Statute. A sale under
s power contained in a mortgage is made by
the mortgagee or his agent pursuant to the
convention of the pariies, iewed from a
. practical stand-point, we think the better rule
is that a eale contrary to the Statute is werely
voidable when fraud, prejudice or other good
cause for vacating it is shown. The reasons
in its favor giveo in Cunningham v, Cassidy,
17 N. Y. 276, although wused with reference to
& judicial stle, are equally applicable to one
under = powet, The consequences of a con-
trary rule would be disastrous. A great many
titles would be open to guestion and doubt.

EKaxsas Surreme Count,

Arr,

The inguiry whether the land sold conasisted in
fact of separate and distinet tracts would often
be attended with great difficulty. The ques-
tion would be one of fact, dependent upon evi-
dence dehors the record, and perhaps often
doubtful or conflicting. The validity of ttles
ought not to be made dependent wpon such ex-
traneous facts, Qur conclusion is that the
mortgage sale was valid, and there baving been
po redempfion from it by either Abbott, the
mortgagor, or the plaintiff, his grantee, it fol-
lows that the Iatter has no interest in the prop-
erty. This disposes of her appeal.

2. Defendant, a jodgment creditor of Ab-
bott, duly filed his intention to redeem, and
sessonably produced to the sheriff, who made
the sale, the proper .proof of his right to re-
deem, paid to such officer the proper amount
of money, and received from him a certificate
of redemption. The court, however, made
what, for present purposes, we Imay assume
was a finding that before -defendant made
this redemption Abbott made to him a good
and legal tender of the amount due on the
Judgment, which defendart arbitrarily refused .
to accept- It was oun this ground that the
learned g;]dge Gecided adversely to the defend-
ant, holding that this tender operated as a pay-
ment of the judgment, or ai least as a discharge
of its lien, so that he could not afterwards “'use
it for redemption purposes,” Whether, as be-
tween defendant and Maloney, the purchaser
at the mortgage sale, this proposition is correct
or not we need not inguire. It is & question
that plaintiff is in no pesition to raise. Maloney
alone can raise it, a5 he alone isinterested in if.
Defendant has made a redemption in fact which
is good onits face. At most, it is merely void-
able, at the election of Maloney, on account of
the existence of an extrinsiefact, Theredemp-
tion is good as_against the plaintiff, who has
no ioterest in the property. Maloney is not a
party to this action, and consequentiy his in-
terests cannot be adjudicated or in any way
affected. A judgment in this case, adjndging
that defendant is the owner of the property,
will only determine that be is such as between
him and the plaintiff, and to such a judgment
he is entitied upon the facts found. Upon his
appeal, therefore, the order of the trial judge
is reversed, and the cause remanded, with
directions to render judgment in his favor as
prged for in his answer.

Lifirmed on plainiiffs appeal, and reversed
on defendants appeal, . g

EANSAS SUPREME COURT.

John WALLACE et al., Piffs. sn Brr.,
n, :
Joseph EVANS.
(--.Kan....))
*A party who built a dam, caosing the back
witer 1o fill a ravine across which ran a public
highway, made a causeway composed of logs,

*Head note by SIiuysSoN, ¢
8L R A,

brush, stone and earth at the place where the
public highway ran across the ravine, and made
2 befter way than existed before the conastruc-
tion of the dam. The public used it and it was
for a time maintained and repaired by the over-
seer of highways of the road district. Held, that
the owner of the dam was not chargeable with
its maintenance and repair, and was nrot liable
for the vilue of mules whose death was occa-
sioned by tha causeway being out of repair.

(Aprl 4, 1800,



1830,

RROR to the District Court for Norton
County to review a judgment in favor of
plaintiff in an action to recover damages for
the loss of certain mules which was alleged to
have resulted from the obstruction by defend-
aots of a public highway. Eeversed.

Commissioner’s opinion.

The facts are fully stated in the opinion.

Messrs, L. H. Thompson and C.D. Jones,
for plaintiffs in ervor:

Although Wallace built the dam in question
and caused the water to back up into a natural
ravine crossing the highway, yet if he left the
highway in as condition as he found it,
he had performed all that law or justice re-
quired of him.

Venard v. Cross, 8 Kan, 260; Statz v, Cum-
merford, 18 Kan. 507; State v. Raypholtz, 32
Kan, 454; Missouri, K. & T. B. Co. v. Long,
27 Kan, 684, '

The embavkment built across the ravine was
a bridge as defined by 1 Bouvier's Law Die-
tHonary, p. 222, .

By the common law counties are chargeable
with the repair of all public bridges unless
they can show that other persops are bound to
repair particular bridges,

1 Wait, Act, and Def. §8, p. 731.

The corporation, for whose exclusive benefit
a bridge is made over a highway, must keep it
inrepair, and ig liable for injories camsed to
third persons in eonsequence of its being out
of repair,

Dygert v. Schenck, 23 Wend. 448; Heacock v.

Sherman, 14 Wend. 53; Perley v. Chandler, 6
Mass, 454,
. A bridge, though erected by individuoals, yet
if dedicated to the public, nsed by the publie
aud found to be of public utility, must be re-
Ppaired by the public. .

Stute v. Campton, 2 N. H. 518; Begua v.
Bockester, 45 M. Y. 129, 6 Am. Rep. 52..

. r;gr. John R. Hamilton, for defendant in

T

. Wl_lere the owner of land over which a pub-
lc highway passes digs a raceway acros2 the
Toad and builds a bridge across the same, and
AL injury is sustaine(%e by anyome in conse-
quence thereof, such owner is liable to any
Person 5o injured for damages,

4BL.Com. p.6; Dygertv. Sehenck,23 Wend 448,

Such bridge must be kept in repair by him
Wwho built it.

Heacoek v. Bherman, 14 Wend., 58,

This is not a case where the bridge or cross-
Ing was voluntarily built. They created the
necessity for such crossing, which makes a dif-
ferent rule applicable. They created and
Malntained s puisance by obstructing a high-
Yay, and are liable for any damages as a result
thereof,

p Gen, Stat, chap. 89, §17; 3 Dillon, Mun,

orn. 3d ed. 8§ 710, 1032-1035, 1060,

~_ Plaintiffs in error were the creators and

Irl;i_untamegs of the nuisance, and they could not

Ehift the liability for any dsmege which might

occar by reason thereof upen the public, who
l‘-a‘nél;_gt be made liable.

enberry v, Bazaar Tup. 22 Kan, 556;

West Bend v. Mann, 59 Wis. 9.

Simpson, 0. deliveredthe followingopinion:

n,C, gopinion:
The "plaintiff below brought his action to
BL.R A, -
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recover the sum of $400, the alleged value of a
pair of mules, and $200 as exemplary dam.
ages, He alleged that in August, 1382, Wal-
lace constructed a dam across a creek that
caused the water to fill up a ravine across
which ran a public hizhway that had been lo-
cated, opened and traveled long before the
construction of the dam; that the water had
flowed into the ravine until, at the time com-
plained of, it was ten feet deep, and was a
hazardous and dangerous obstruction to travel
on said highway; that Wallace had sold said
dam to Railsback, who, at the time the injury
occurred, owned and maintained said dam;
that on the 9th day of September, 1833, the
plaintiff, with his team of mules, was travel
ing on said higshway with no knowledge of
the dangerous condition thereof at the place it
crossed the ravine, and that in attempting to
cross gaid ravine his two mules were drowned
inthe water flowing into said ravine by reason
of the construction of szid dam. The defend-
ants demurred to the petition, and their de-
murrey was overruled. They then answered,
alleging, among other things, that, at the time
the dam was built they caused a safe and
suitable embankment to be made of brush,
earth and other material across said ravioe,
on the line of said bighway, thereby making a
safe and suitable crossing; that this crossing
was turned over to the road district, and ac-
cepted by it, and these defendants were released
from any further liability, or any obligation
to keep up and maintain gaid crossing. They
also plead contributory negligzence. Cause
tried at April Term, 1887, to the court, who
rendered a judgment for $400, a motion for a
new trial being overruled. Wallace and Rails-
back bring the case here, They claim that
the trial court erred in overruling their demur-
rer to the petition and evidence; that the right
of action is barred by the Statute of Limita-
tions, as the dam was constructed under § 14,
chap. 66, Comp. Laws 18835; that there wasa
misjoinder of parties defendant; that there was
an obligation resting on the road district to
maintain the crossing and keep it in repair;
that the evidence shows contributory negli-
gence, :

1. The petition in this case alleges that the
place at which the loss oceurred to the plaintiiff
below was a public highway, and alleges an
obstinetion thereof that was the cause of the
loss of the mules. The erection of & dam
caused the water to fill up a ravine acrosa
which the public highway ran. The man
who built the dam constructed across the ra-
vine an embankment of stone, logs, brush and
earth, that made a good, safe and reliable
crossing as long as it was maintained in the
condition in which it was constructed. It
was shown atthe trial that the road overseer
had caused work to be done thereon, and that
for some years it was constantly used and rea-
sonably safe. Wallace, one of the plaintiffs
in etror, built the dam and the embankment,
and after owning the mill property, including
the dam, forabout one year, sold and convey
it to one Page, who subsequently sold it to
Railsback, the other plaintiff in error, who
owned thedam at the time of the loss of the
mules. On this state of facts it must be ap-
parent that no liability can possibly attach to
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Wallace for the loss. Putting this guestion in
the strongest possible attitude for the defend-
ant ir error, and assuming for thai purpose
that the erection of the dam and the back water
in the ravine was a coutinuing muisance, yet
still Railsback and pot Wallace is responsible
for the damages oceasioned by it. When
‘Wallace sold the dam, and someone else pur-
chased it and assumed all liability, there seems
to be no point of view in which Wallace could
be held longer regponsible, The judgment
against him is wrong,

2. To constilute an obstruetion to a public
highway, it must appear that the public travel
by reason thereof is actually hindered and en-
dangered. No private action can be main-
tained if the obstruction continues and be-
comes & common nuisance on account of the
nuisance per g, but if any individual suffers a
more special injury than any other, from the
continuance of such a nuisance, he has his ae-
tion therefor, Al this is alphabetical law,
and affords s sure hasis npon which the argu-
ment in the case must rest. The controlling
question in thiz case is, Who is responsible for
the care and repair of the highway at the point
where it crosses the ravine? Itis as much a
part of the highway as any other portion of its
length or breadth. The people at Iarge have
the right to the free and uninterrupted use of
it, not upon the sufferance of the men who
built the embankment, but as a matter of
right. It has been held that, if & man builds
a bridge that is nseful to the public in general,
it is the duty of the public authorities to repair
it, notwithstanding it may be of benefit to the
builder: Rer v. West Riding of Yorkskire, &
Burr. 2594; Heacock v. Sherman, 14 Wend. 58;
Requa v, Rochester, 45 N, Y. 129; Thompaon,
Highw. 3d ed. 12.

If a bridge is erected over & natural stream
by a man for his own benefit, and it is of pub-
lic utility, and is used by the public, the public
is bound to keep it in repair; for in such case,
although the bridge is of advantage tothe man
who built it, he did not create the necessity for
it. Dyyert v. Schenck, 23 Wend. 4486,

Where a person_erected a mill and dam for
his own profit, and by so doing deepened the
water of a ford, through which there waza
public highway, but the passage through
which, before the deepening, was very incon-
venient, and the miller built & bridge over it,
and the public used it, and the miller had re-
paired it, the court held that the county, and
not the miller, was chargeable with the repair,
Rer v. Hent Co. 2 Maule & 8. 513,

AN public bridges are prima facie reparable
by the public. Most, if not all, of the earlier
cases that have any bearing or this question
make this distinetion: If the bridge isbuilt by
a private person, and it is manifestly to the
interest of the public to use it, and they do use
it, and the way is better than it was beforethe
bridge was built, the public are chargeable

with itgrepair; but, if the improved way is not |-

better than it was before, the public receives
8L.R. A,
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no benefit. This is certainly & very liberal in-
terpreiation of the law, so far as the public are
concerned. If the principle of these cases is
applied to the facts developed on the irial of
this case, there can be no recovery against
Railsback, as the duty to keep the crossing in
repair is devolved upon the road district.
Qur statutory enactmeni, requiring railroad
coTrporations to restore to its former condition
any public highway it may eross in the course
of its construction, seems Lo have this principle
in view. This court, construing this provis-
ion, holds that when a railroad company re-
stores the crossing of a public highway to the
condition that existed at the time of the con-
struction of its line across the highway, the
rallroad company is under no obligation there-
after, under this provision, to maintain itin a
safe and sufficient state of repair. _Wissours,
K &T R Co. v. Long, 27 Kan, 684,

It can be said that it is the Statute that re-
lieves the railroad company from the liability to
maintain the highway after it has been restored
to its former condition, and that there is no
statute that operates in favor of the defendants
in error. While it i3 true that the courts in this
country have almost universally refused to
hold the public to a common-law liability to
repair public highways, the statutes of every
State establish their liability, and this is so
universal that. prima facie they must be charge-
able therewith; hut the question in this case]is,
Has not the publie, by its acceptance and use
of this road-way, and by its control and repair,
assumed the lability? It cannot be success-
fully contended that this partieular £ll or
causewsy across the ravine is not a part of the
public highway. The public has the absolute
control of it. The man wheo built it has no
Tight to obstruct it. If he lives in that road
district, he can be compelled to contribute
money or labor to its maintenance and repair.
The moment be finished its construction it be-
came a part of the public highway, and his
conirol ceased forevery purpose. It then 