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676. Assessment for taxes .• __ • ___ • _______ •• _ 842 

Florida.. 

Constitution. 

Art.." .. 
II .. 

4:.,§l3. 
122. 

9,1 8. • •• 11.' L 
I%. 

Ooniltitution~ I870. 
ReligiOUS f:tith_ •• __ ....... __ .. _____ SID 
Eminentdomain; damages __ • _____ 333 
Title of Acts ... _____ •• ______________ 838 
SpeciBllawsprohibited ____ ._______ 506 
Limit to taxation_ ..... ____________ 308 
Taxatiou_ ...... _ .. _ ..•• ______ .. _.308, 86! 
Corporations cannot be created by speciallaws __ •• ___ • __________ • ___ 50B 
COrporations .. _____ • ______ ~ _____ .__ 861 

Statutes. 
1849, Feb. 12. Northwestern Plank Road Co. __ 859 
l&H.lIarch L Northwestern Plank .Road Co. 859 
18m~, Feb. 2L Roads. ___ ._ •• ________ ... __________ 863 

Art. 9, 15. Municipal taxes ..• ___ • ____ .. ____ ~ 65 1861. )larned Wom.n', Law_. __ • ____ •• ____ •• 655, .'" 
1865, Feb. IS. Northwestern Plank Road Co... 859 

Georgia.. 

Constitution, 1868_ 
Jurisdiction of justices of the peace. ______ ._. 

Constitution, 1877. 
Art. 6,. I 7. par. 2. Jurisdictlon of justices of the peace __ .•• ____ . __ .. _ •.. _____ .. ___ • __ 

1.12, par. I. Taxation to be uniform ___ 

Statutes. 

190 

190 
",2 

"" 

)872. Claims against decedent's estates._ .. ___ .. 'l93 
April 18. Corporations._. ___________ ._____ 557 

1814, March 25. Toll roads. _____ .. ___ ~ ___ ... _____ 859 
27. Liability of common carrier___ 509 

1881, June 18. Expiosives ... ___________ .. ______ 838 

Laws. 
1859, P. 1M. Roads ... ___ • ______ ••• __ .... _ ••• ____ _ 

Revised Statutes, 1874-
Chap. 52, § 42. ·Corporations ____ .. __ •• _________ • 

Rem.·sed St/ltutes. 1889. ' 

862 Chap. 2t, art. 5., II 1. par. U. Power to license 
a63 peddlel'S_+._.~._. __________ ._ ••• ________ 329 

1806. Children of divorced parents legitimate 
18.')Q Causes of divorce._ .. __ .~ _ ... ___ .. ______ ._ 
1863. Dec. U. Requisites of IIl8.l'riage. _______ _ 

Pamphlet Laws. 
1863. p.48. Requisites of marriage ___ ._ ... _ •• _. 
l&i7. p.lli. Receipt and delivery of telegraph messages _________ ••• ______________ • __ • 

Code, 1863. 
11653. Requ:lS:ites of marriage _________ • ______ • 

1654. Who capable of marrying • ____ • ______ • 
1600. Marriages within L'ertain degrees of re-

. lationship prohibited. _____ •• __ .. ___ . __ 
1656. Wbat necessary to constitute marriage 1657. Void marriages._ •• __________________ ._ 
1658. License ncc€S..-"8ry •••• _________ • _______ _ 
16.0. causes for divorce._. __________ • _____ __ 

(JO<k, 1873. 

190 

28. Ado]!tion of common law ________ •• _ 505 
30, II 5. fttates and joint tenancy _______ 6.')6 
B::?,1i L Incorporation Act _______________ 503 
II;). Co~orate puwer to own property 

503 
16. Corporate powers to be exercised hr directors ____ -_ .. ___ w.o ____ • ____ ._.__ 5()i; as. §i 54 h-M n. Explosi'i"€S. ____________ • 838 
1271. Felony defined ___________ •••••• ___ 83S 
89, far. 4. Widow- as beir ____ • __________ 735 
68, 6. Contracts by wife __ ,. ______ ._____ '126 
'16.11 L JOint tenancy; effect offailure t.o partition ____ ..• _. ___ ~ _______ 656 
'1'1. II L Judmnent. a lien on real estate 561 

1116. )Iortguge foreclosure ••• ________ 601 
114. § 82. Liability of railroad companies. 509 l38. Toll roads_ •• ______ • _____ • ________ •••• 859 

Starr &; Cu.rti8~ Stat"utell. 
16104. .Tut1sdiction of justices of the peace... 190 P. 623. COrporations_ •• ____ •••• _ •••••• _ •••• _____ 552' 

I 529. 
633. 
536. 

163I. 
1635. 

1634. 
1710. 
21B3. 

2'l1<-
2'l18. 
273L 
")]Z. 
8250. 
3253. 
&2t~ 
3>?SL 
S554. 
35!». 
iJ.828. 
518l. 
5153. 

Code, 1882. 
Peddler's liceD-'"B_ .... ___ ... _____ .. __ .... 
Penalty for peddling without license .. 
Punishment for illegal peddling .. ____ _ 
Peddler defined ..... ___ ._. ____ ._ ... __ ... 
License for wagon used in vending merchandise ••• __ ... _. _______ •• ______ .. 
Oatb of peddlers .... _____ • ____________ .. 
:Marriages ____________ ... _____ • __ • __ • ___ • 
PrinCipal and agent;revocation of con-tract ... __ •• _____ • ______________________ _ 
C.ontract defined._ ..... ______ . __ ._. __ • __ 
Simple contract defined _______________ _ 
Contracts of infants ••• ___ • ___ • ______ ••• 
Actions ez cont·ractu .. ________________ • 
Actions ___ . ________________________ • ____ _ 
Action defined. ___ • ___ • __ • ________ ... _. 
Plaintif.l' in penal action ______________ • 
Joind~r of actions ___ .. ;. __________ ". __ 
Garnishment; exemption of wages __ __ 
Void jud!!rIDent. _____ .... ____ •• __ • _____ __ 
Void judgment; place of attack __ .. ___ _ 
~·axation.t() be uniform .•• ____ •• _____ ._ 
Jurisdiction of justices of the peace._ 

(Jobb', Digest. 
P.325.. CbDdren of divorced parents legiti--mate ..... __ .. _ .......... ________ ... ___ __ 

226. Causes for divorce ....... ________ .... __ _ 
PP. Bll, 818. 819. Marriages of idiots and luna-tics ________ • _____________ • __ •• _. ______ __ 

Dllnois. 

Con8titutim.1848. 

." 275 "'. "'. 

Art. a. ,23. Title of Acts. __ .. ___________ ~ ____ &;9 
9~ 1 5. Taxation _____ • ____ • _____ ...... __ • ___ 8&i 

8L.R.A. 

Indiana.. 

Constitution. 
Art.. 9, S 3. Support of benevolent i09titUtl0Il3 4li2 

Statute8. 
1889. March 9. Establishment of branch high. way ______________ • ___ .... _______ •• _____ • 69 

Bemsed Statutes, 1881. 
§ 359. Interrogatories before triaL. _________ ._ 5!l6 

943.. Intervention .... ______ ._ ... __________ ... 63 
1623. Gaming devices; return· of, to owner __ 439 
1904. Homieide; murder in first degree ___ .__ 35 
2086. Prohibition of gaming deviC€8_________ 438 
5115. DL<:abilities of marril.'d "Women. ___ .____ .07. 
5117. Power of married woman to contract .. 408 
5119. :Married woman as surety __ . _______ ~ 'j!r. 

U 5142-5150. Insa[)e persons, restraint of __ .. _. i62 
1 &"..m.. Negotiability of instruments .. ________ 365 
§~ ~aooo.: Support of poor __ .______________ i62 

Eniot(. Supplement. 
U 1539-1542. Establishment of branch highway 60 
i Itm.. Corporations: laborer's wages. _______ • 8W 

Iowa.. 
Cod<, 1851. 

Chap. 94:. Contempt __ ...... _. ___ • _______ ._.. 590 

..... = 
Code. 

Control of s1:reets ______ ._. ___________ _ 
Certiorarl __ ..... ______ • ______________ _ 
Witness: pbysiclan ___ :.. ____ .. ___ • __ • ___ _ 

... 
768 
780 
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Pp. 

• 72. 
:SL 

Kansas. 
Oompiled Laws. 1885. 

';'CC---~06, ~§ 28-54. Service of process by 
publication ••••••• _ •••••••••••••••••• __ 

Cin! Code. 
Sernce by publication. __ . ___ • ____ •••• __ _ 
Discharge of jury ___ •••• ____ • ___ ._. __ • __ _ 

Criminal (Jq(M. 

891 

891 
776 

{20'7. Jurors, impaneling __ .. ___ • _______ •• _____ 777,.,,' 
208. Discharge of jurors. __ •• _ ••• __ • __ ... __ ••• 

Kentucky. 

Statutes. 
1869, March 6. Warehouse receipts; negotia,... bility Qf ......... __ • _____________ ._ ..... 153 

Code. 
I 47. Process defined_ .• __________ • __ .. _____ ~ __ • 003 

6GT. Form of process .. ____ • _______________ • ___ 553 

Louisiana. 

Oit:il Code. 
Arta. 3125, 3129. Pledge; delivery of possession necessa:ry __ ... ____ .... __ ... __ • __ •• _. ___ 153 

Maine. 
StatuteB. 

l852, chap. 1.:;7. Blrurting; precautions required 4.J"'l 

Re'Oisw Statutes. 1841. 
Chap. 81, II 21. Railroad companies; penalties 

for neglect to maintain sign boards and 
gates •• _. ____________ .. ___ ...... ____ ._ •• 451 

11'3. ~ 63.. Garnishment; exemption Qf wages._. __ ..... ____ ..... __ .... __ • ____ •• _ 822 

Be'Cised Statutes. 
Chap. 17. §§ 23, 24. Bl.a.st:ing; precautions re-quired __________ .. __ ...... _____ •• _ .. ____ 451 

lit, ~ 95. Adverse posseg;ion of highway 832 
90, § 2. Right of mortgagee __ .. _ •• __ .___ 569 
94., § 2. V.,rballes8e; etfect ..... _________ 569 

v: L 124,1120. Lord's Day Act ___ •••••• _____ ._. 42S 
o 4, chap. 30, 19. Killing gama_. __ • _____ ._ f50 

MaryJancL 

Bill of Rights. 
Art. %i Dua proce5! of law ___ • __ .. __________ ~. 551 

Constitution. 
Art. ~ , Zl. Drawing money from pubUc treasury __ ••. ___ ._. __ ._. _____________ .. 4!K 

Statutes. 
1159, chap. 72. Decree for 1lBS:ignment of pat-
1842 b ent ______ ••• :" ____ •. -.-- .. -.---------.---_- 314 
1880' c hap. &J3. Cou.JugaJ. nghte .. _____ • ____ oo._ 681 
1,*'" ~h:P.~. 1?Co0li~ offic~rs ____ oooo _______ .. _ 847 
1~ chaP. '. nJugfi:!. nghts ...... ___ .______ ~ 

p. m. .Regulatmg plumbers ___ ._. __ •• ........ 

Code, 1860. 
Art. '5.' 7. Con;fngal rights .. __ oo____________ 8Sl 

Code. 
Art.. ~ il288-2!:l3. Police officers ..... _________ 847 

t. 172. Prohibition of lottery ___ • _______ 671 
1m. Dellnirion of lottery ____ .. __ ..... m 
1'i6. Keeping lottery house. probi~ 
183. ited_ .. __ ••••• _._ ..... _ ... ________ 671 

Art. 4S, a '1 Applieation ot statute___________ 672 
• Conjugal righta___________________ (I8l 

Massachusetts. 
Comtitution. 

Pt. !., ebaJ:!. I. 1'- Power to provide for pub-
lic &er.,...... ~oo 8 L. R. A. ._ •.••••••.••••••••• _ ••• _ •• - ~ 

Statut~. 
1851, chap. 200. Creditors' bills _____________ 309.312 
18.3.\ chap. 194. Jurisdiction of supreme court 311 
18...'"6, chap. 38. Jurisdiction of supreme court._ 311 
1851. chap. 3,'). Directors of public institutions 245 

• chap. 2lt. J uri8diction of su,preme coun 311 
18.1j8, cbap. st. Creditors' bilL. ______ .. ________ • 312 
18';'0, chap. 224. Benefit associations; form of name ______ .. __________ .. ______ .. ____ ••• 321 
1884, chap. 285. Creditors' bills_ ..... _. __ .... ___ 300 
1887, chap. 246. Liability of Commonwealth fot' tort._ .. ____________________ .. ___ ._._ 401 

chap.34B. Closing windows_ .. ____________ 188 
1888, chap. &"'9. Benefit corporations ____ .______ am 

Revi8ed Statutes. 
Chap. 81, I 7. ~ Jurisdiction of supreme court__ 311 

00.98. Creditors' bilL._ .... __ .. ___ • ______ 812 
liS,I43. Jurisdiction of supreme court Sll 

General Statutes. 
Chap. 22. II L AuthOrity to maintain alms-house __________ .... _____ . _____ • _____ • __ m 

108, II 3. Power of married woman to buy and seIL _______ .. ___ ._ .. ___ .. ______ 726 
113, I 2, cL 1L Credit<lrs' bill .... _ •• _____ Sl3 

Public Statute8. . 
Chap. 22, 1 L Suf!'olk: County charges; respon-

ro, Si~~i:t~~~otiiy -io"mailibiiii" 8ims: 
house __ • ____ . ___ OM __________ ..... ____ .. _ 

86. II 20. Expenses of state paper ____ ... _ 
106, II 7. Conclusiveness of certillcate __ _ 

111. Benefit association; form of name ______ • _oO __ ... _________ _ 

121. Issuance of certificate ____ ... _. 
151 C 2. Attachment; equity jurisdi~ tion_. __ ~ •• ______ ... ________ ._. __ ._ ... __ • 

cl.1L Creditors' bills ... ________ _ 
152.12, cL 1L Credit<lrs' bilL. ___ •. _____ _ 
151. §§ SO. 81. Insolvency: discharge __ • __ 

083. Trustee process _. _____ • __ • __ • __ 
Ii 85. Attachment __________ •• ______ ._ 

167. Practice-Act. __ .... ______ ._ ... _ • ___ __ 
163, a§ 3-7. Set-ofr .. ______ • __ .... ____ .. _ .. 
183. Ill. Trustee -pr0CPS8_ ...... __ .• ____ _. 
186,017. Improper graIlting of fran. 

chise; who may take advantage oL_. 
195. Liability of Commonwealth for tort 
2Oi. i 29. .}1isdemeanoTS; punishment in 

huuse of con-eetion. _______ .... _______ _ 
220, J 6J. Support of inmates in house of correction_. ___________ ... _____ • __ .. _ 

Michigan. 
Constitution. 

lin 
.« 
'0' Il2J. 

"" "'1 

ll2J. 
"'1 .« 

.Art.. ~ a 3L Unusual Jlunishments prohibited 883 

Statutes. 
1887. Bohemian oat notes ______ .... __________ •• 478 

Feb. 22. Cedar Springs; power to borrow money ___ ._. _____ ... _ ... _______ • _______ • 8S2 

Rer;i88d Statutes, 1846. 
Chap. 55. tit. 10. Tl'anBfer of certificate of stocks ._ •. __ • ___ ... _ •• __ .. ___ • ___ ....... I36l 

Howell', Statutes. 
Chap. 188. Sporting club _____ ... __ .. __ ._. _____ • 853 

19L Transfer of certificate of stocks .• _ :161 
7007. Execution; right to attach inter-est of ~kholder _________ · _____ .. __ 3.58 

10llI0. Ro,," stealing........................... ts.; 

Minnesota.. 
Statute,. 

1887. chap. 13. Rmlroad companies; liability 
for injuries to servanL ____ .... ____ ... _ fl9 

General Statutes. 1878. 
Chap_ ~ • 9. Mortg!Jge; property to be sold in parcels ~ _____ . ___ ._ •• ____ • ______ • __ • 52 
Pp. lou, 1001). Bond.!! to procure seed grain.... __ • 2S1 

Mississippi. 
Clx!e. 

11833. Cloud on title .. ____________ ••• _____ • __ _ 
2424:. Attachment ~_.;' .. _____ • _______ •• _ •• __ • __ 
2425. Return of attachment ___ ._ .. ___ ... _ 
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Missouri. 

ConstituUon. 1875. 
Art. 2, 122. Rights of defendant in criminal prosecution _________________________ .-_ 

. Special Act8; 
1863, Dec. 18. St. Louis Grain Elevator COo-.-. 

Statutes. 
1881, March 18. cars for shipment of sheep __ _ 

Reviseil Statutes, 1835. 
Criminal to be pre8ent when tried _____________ _ 
P. tOO, 115. Attendance of witnesses in crim-

inal cases _____________________ ~-.------- 610 

Revised Statutes, 18M. 
p. sso. chap. 138, 1 16. Attendance of wit-nesses in criminal cases ______________ _ 610 

Retised Statutes, 1855. 
P_ 1191, chap. 1-"7, 1 18. Attendance or wit-nesses in criminal cases _______________ 610 

General Statutes, 1865_ 
P.850,115. Effect of defendant's absence at triaL _______________________ . _________ 612, 613 

chap. 213. § 11. Attendance of witness-es in criminal cases____________________ 610 

P.etised Statutes, 1879. 

1864., chap. 168. Charter of Musical Mutual Protective Union _______________ • _____ _ 
1869, chap. 907_ Railroad-aid bonds ___________ _ 
1870, chap. 3.:?1. Liability of State for tort ____ _ 
1872, chap_ltH_ Protection of tax-payers _____ _ 
1874, chap. 453. Sales of stock taken in ex-

, change for railroad-aid bonds _______ _ 
1875, chap_ 79

J 
§ 4. Church revenues ___________ _ 

chap. h'J. Sales of stock taken in ex-
change of railroad-aid bonds _________ _ 

1878, chap. 321_ Corporatioll"!; punishment or 
members who refuse to comply with by-laws _______________ • ________________ _ 

1879, chap. 235. Abol.is~ment of office of rail-road commlSSlOner _______ . ___________ _ 
l.8Bl. ch,ap_ 53l. Waste by public officer _______ _ 

Revised Statutes. 
Vol. 2, p. 135. §§ 8, 8. Lea...<>e for more than one yearby parol, void _________________ • __ 

p. 764. § 4. Liinited partnerships; certificate 
Ii 6. Certificate to be acknowledged ____ • __ _ '1. Affidavit _______________________________ _ 

8. Partner.;.bip. when formed ____________ _ 
9. PrOvisions for publicatiou_._ •• _______ _ 11_ Renewals_. __ • _______ . __________________ _ 
17. Powers of ~ial partner _____ • _______ _ 

Vol. 3, p.2215, IIn-l7, ,th ed_ Unrecorded deeds 

Code of Proced'ure. 
§ 53. Jurisdiction of justices; action for penal-ty _________________________ • ____________ _ 
§ 129. Issuance of summons ___________________ _ 

178 
2<. 

""" """ 
251 
ru 
251 

178 

25! 
252 

223 
715 
715 
715 
715 
'il5 
715 
716 
621 

191 
191 

§ 1891. Criminal to be present when tried_____ 612 ,,798. 
1907. Attendance of witness€S in criminal 

Code of Civil Procedure. 
Corporations: punishment for illegal cases ___ • ___ "" ___ .___ ____ __________ _ _____ 609 

Vol.~ p.liiBf. St.. Louis. charter; pw;:sage of 
ordinances; letting contracts _________ 11l 

Rem'sed Statutes. 1889. 
1558_ Negotiability of warehouse receipts •• __ 

2503. Chattel mortgage; delivery of PO&l€S-sion n~«ary ___ ... __________________ _ 

1&, 

153 
613 

conduct _______________________________ _ 177 

Penal Code. 
0168. Unlawful combinations to interfere with' trade; punishment _____________________ ITl 

North Carolina.. 

Constitution. 4191. Effect of defendant's ab8ence at triaL_ 
t2O'1_ - Attendance of witnesses in criminal cases ___________________________ • _____ • __ 610 Art. I. § 1'l". Law of the land __________________ • 532 

Montana.. 

ConslituUon. 
Art. 3, § 29. Construction of COnstitution_____ 406 

5, § 31. Public officers ___ • __ • ______________ to! 
§ 3i.. VtaIT'.mt necessary for payment of money ___________ .______ ______ oW! 

7, § L Duties of state officers______________ 404 
§4,. 8alul'iesof otlicers ____ • _____ ~. ___ .~_ @ 

15. I 1. Discrimination in transportation _ 758 

Nebraska.. 

Criminal Coile. 

New Hampshire. 
Chap. 193, C~ 6., U. Statute of Wills____________ 3S3 

New Jersey. 

PubUc Laws. 

Statutes. 
1800-69. chap. 93. tl~ 32-37. Dower Act __________ «4 
1&11, chap_ 234.. Prohibitionofsaleofspirituoua liquor _ _ __ ____ _ _____ ___ ___ _____________ __ 260 

1&<;7, chap. lli7, M 4!-51. Taxation_______________ 301 

Private Laws. 
1883. chap. Ill. Charter of Asheville _______ .___ 535 

Code. 
1 152, par. 3. Limitation of action upon sealed instrument_ _____ ____ ____ ____ ____ ____ ___ 381 

1028. Forcible entry and detainer ____________ 537 
10;9_ Sale of liquor nearpoliticaLmeeting ___ 200 U 2100, 2101. Right of surety ____________________ 382 
210:!,21().!. 2106. 2107_ Dower Act __________ • __ m 

I ~.w. Sale of .liquor near pOlling place pro-hibited _______ • ___ • _____ • ___________ < ___ 260 
36n_ Sale of liquor near religiOUS meeting prohibited________ ____ _ _____ ______ ______ 260 
3S:!O. Violation of cityordinJl.nce _____ ._______ 53Z 

North Da.kota.. 
Consiitatien. 

1886. p. (8. Police deparlmentJi ________ •• _ ------ 695 11185. Public credit for individual aid _________ _ 

New Mexico. Statute8_ 

'1537_ 
15!ill_ 
l5OO. 

Oompiled Lau:s. 
LllndlO1'd's liens _.~ _____________ .;. _______ _ 
Duration of chattel mortgage _________ _ 
Chattel mortgage; affidavit of erlen· sion ___ • ___ ._. _____________________ . ___ ._ 

New York. 

Statutes. 
1816. To suppress dueling~._ •. _______________ • 

Session Lau:s. 
1813, chap.60.I!. Church temporalities ______ _ 
182"~ chap_ 244.. limited partnerships. ________ _ 
1857, chap. 4H., Powers of special Partner ____ _ 

SL. R.A. 

1

1890, Feb. 14.. Bonds to procure seed grain ___ _ 

693 Compiled Laws. 
{)lJ4 1 3582. IIlSUl"11nce; limitation of time for suits 
605 on. policy ____ :. __ :_~ ____ ------------ ____ _ 41S6. Re-msurance; pnVlty _________________ _ 

Ohio. 
~ Beoised Statula. 

7'I:l 
770 

6S'l § 3(01. Life insurance; foreign company to procure certificate ________________ < __ ~._ l.34. 
3616. Life insurance; duration of license_____ 13-1. 

'Z11 3630. Life insurance companies _______ ~_. ____ 131 
'ilr 363Oc. Life insurance; endowment com-
716 pM.IJies; conditions for doing business_ lB2 



CITATIONS. 

I :moe." Foreif,mlife insurance ~ompanies .... '989. Limitation of actions; debtor abSent 
from State ....•. ______ • ___ • ____ ._ •••••. 

5.'316. Foreclosure sale •• __ • ___ •• ________ • ___ •• _ 
5916. Wills; witnesses ____ • __ ••••••••••• _ •••••• 
59l!:l. Signatures to will .... __ •. _. ______ ._ • ___ • 
59'25. WHl; bequest to witness .• __ ._. ______ • __ 
Iit~cl1. Validity of verbal wilL __ • __ •• _ •• __ ••••• 
6.61. Quo u:arranto _____ • ___________ ._. ___ ••• _ 

Oregon. 

Statutes. 

130 I Statutes. 
335 1715. Statute of Limitations._ .•.• ___ .••••••... 
616 11:)89, April 8. Act to provide revenue .•....•.•• 

~ Acts. 
41 1885, Extra Session, p. 43. Tax upon pool sell-

Jl 1881, p.l'T. R!~%riue·Aci;-tai:: .. uiiori·pooi"sell:. 
ing _. __ .. '''' ___ ._ •.. ," .•••. __ ..... 

p. til_ Assessment Act; license of pool 
selling ...... _ •• _ .. ___ • ______ . _ .... _ 

1889, p. ISS, i 52. Assessment Act; license of 
1885, Feb.1L ;\fechanic's lien. __ •• _ ••• __ ••• _____ '102 . p. 260. ~~n~~A~i;tax'upoiipooi'sell:' 188"9, Feb_ 25. Lien of sub-contractor •• __ ._ •• _. ~03 ing ••• _ ...•.. _. _ .....• _ ..• _ •• _ ••• _._ 

&s.non Laws. 
1899, p.75. Lien of sub-contractor. __ •• _ ••••• _ 

Code of General Laws. 
U 4()l.!, 4Q.!5. Railroadcompanies ;killingstock 

on track .. __ ••.••••.••••• __ .... _._ •. ____ _ 

Civil Code. 
16.'iO. Contempt ._ ..... _. ______ ._ .••••••••• ____ • 

65L Punishment for contempt. ___ .. _ ••• _ .•• 
6.)2. Contempt in prcsence of court ....••••• 
653. Contempt not in presence of court_ .• _. 
655. Proceedings for contempt. .... _ ...••••• 
916. Power of court to preserve order ..•• __ 

Compilatz'01l. 1887. 

Milliken & Vertrees" Code. 
'ZOO n IM9--l56L Eminent domain; procedure .... 

i 1562. Eminent domain; incidental dama~'i?S 
ll§ 1563, 1566. Eminent domain; appeal from 

finding of jury ... __ ... _ .............. . 
138 § 2702. Instruments which bear interest._._. 

2755. New ~uit ••..•..... _ ....•••..•• _ ........ . 

588 
589 
589 
589 
589 .... 

2931. Exemption of wages ..... __ .••• __ • __ ._ 
48.0. Betting, a misdemeanor._. __ .. __ : .. ___ . 
~81. Horse racing exempt from proVlSlOns 

against gaming .••••••• _ •• ____ •• _ .. _ •• _ 

Texas. 
Constitution, 18G9. 

.A.rt.1., II H_ Eminent domain; just com'Pensa-
Mechanic's lien._. __ • ___ • __ ._ •• __ ••.•• '102, 705 tion .•....... _ ........ __ ..•..••• _._ ....•• 
Filing claim .. _ ..••••••••• _._. ___ •• __ •••• 70-Z Constitution, 1876. What included in._._._ ••••• _ ••••••••••• 7ut 

Art. 1, 1117'. Eminent domain; adequate com· 

Pennsylvania. 

:&ok of LaU:8. 1676-1700. 
~. 93-101. Freeman., who is_ ••• ______ ••••••• _. 
P.IQ.l. Act of union ..• _. ___ •. _ •• _~._. __ .••• _ •• 
Pp. 2'21.,222. Taxes. __ .......... __ .............. _ 
P. 233. As..<:ffiSment of taxes .• _ .•• _ ••• _ ••. _ ••• _. 

2i1. Freeman defined._ .. _ •• _ ••••• __ ._ ••• ___ • 

Statutes. 
IS&'!, Dec. 7, Body of Laws, chap. 58_ Elections 
chap. 1.27_ Taxes .. _ ...... _ .. ____ ._._. ___ ._._ .. __ 
IN:;. Mav 7. Hotels; notices to guests._ ...... . 
18.4.. Incorporation Act_ ......... _ •• _ ••••••••. _ 

pensation ' .• "'_'.' ",., ••.. ",." .• , •. , 

StatutclJ. 
340 1889, April 5. Act for inspection of oils. __ .... 

au Rerised Statutea. 
tl Arts. 188 •. 189. Garnishment; answer of f·~'r· 
3f1 Ol>!hee .-.... -.. -.. -.•• -......... --

Art. 212. Garnishment; defense by prh.l.::ip.l1 

341 
341 
101 
204 

defendant ___ •...... ___ .. _ ..•• ____ .. ___ _ 
218. Garnishment. exemption of current 

wages •••••• _. __ .... ___ ..... _ ......... _. 
m. Liability of common carri2r .•.. __ ._ 

Paschal's Digest. 

31 

281 

281 

"" 281 

281 

128 
121 

1."8 
128 
4& 
41:3 
281 

281 

181 

lSi 

Public Lm.cl. 
P.,':9: Hotels; notices to guests __ •. _ ••• ____ •• 101 

VoL 2,p. llOl_ Eminent domain; justcompeo. 
sution _ ......... _ ...... __ .......... __ ••• 1st 

South Carolina. 
Vermont. 

Statutcs. 
Constitution. 1886., p.59. Closing windows_ .. _ .......... _ •.•• _ 183 

Unlawful restraints ...... _ ••• _. __ • 657 Art. 1. 112. 

• Statutes • 
1841, Dec. 17. Power of corporate authorities 

Statutes at Large. 
Vol. 19. p. ]001, § 12. Clmrter of Greenville; 

right to own property ..• _. __ •• _._ ... . 
119. Power to levy tax_ ............ _ •• _ ... _ 

3L Power to borrow money •• __ .,."._ •• ,. 

Code. 

295 
295 
295 

Rel.'ised Laus. 
1124.~6_ GuardillIlS of tnsanepersons_ ..... ____ _ 
\I 3ti6!, suM. 10_ Incorporation of liternryand 

scientifio inBtitution_ ...•••..• __ .. __ ••• 

Virginia.. 

Constitution. 
Art. 5. 114. Eminent domain; right to take 
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1ll2. Fraud; limitation of actions .••••• __ .. _ •• 6S8 
property __ ! .. _ ..... _ ... _ ............. _. 

Statutes. 

South Dakota.. 

Compiled Lau:s. 
Duty of husband to support his wife._ 
DureM defined ... _ ... _ •••• _ •... _ ...... . 
ltlenaee defined .•... :. __ ....... _. ____ ••• 
Negotiable imrtrument·defined •• _ •• _ •• 
Must be payable in money only _._ .• __ . 
Muat not contain any oUl.er contract._ 

Tennessee. 

Conatitu~tion. 

1880, Feb. 10. Telegraph companies; right to 
erect poles _ .. _ ........ _ .. _. __ ._._ .••.•• 4.3l 

&ssion Acts. 
5S4 1879-80, pp. 53, M. Telegraph companies; right 
563 to erect poles. ___ •• _ •••••••.... _ ••• __ ._ 4.::."1 
5ti3 
395 Coile. 
~~ n l!!S'T-1.29O_ Tele~raph companies; right to 

obstruct highway ••••.•. _.............. 430-

Washington. 

Statutes. 
1&.<;S, Feb. 2. Incorporation of towns and viI· Art. 1., 121. Eminent domain; just compensa.--

. tion to be made for property ..•• _ ._.. 125 
SI..R.A. 

lages .• __ •• ___ ._ ._ ••• __ ._. ____ ••••. __ '._ 
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West Virginia.. 
Constitution. 

Art.. S, ~ 24. Power of county authorite~L._ ••• 
10, § 7. Limibof taxatiou .... _________ .••. _ 

§ 8. ~Iunicipal indebtedness prohib-ited. ___ . _ .. _________ . ______ ... ____ •••••• 
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§ 6. School districts. ____ • __ •• _____ • __ 

Statute8. 

PffI 
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"'" 306 
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93. Forfeiture for nonpayment of rent 764 

Wisconsin. 

Constitution. 
Art.1,§ 9. Remedyforwrong ........ _ ....... 813 

~ 13. Due process of law _ ....... ________ ~g 
j, § 2. Judicial power ••• ______ ... ____ ._ o.u.o.> 

8 L. R.A. 

• Lau:a. 
1872, chap. L"7. :Married woman; right to re­

cover for injnries done by liquors 
sold to herhusband._ .. __ .... ________ __ 

18'14, chap. 179. Married woman's action for 
damages . __________ . ____ .• _. ______ ..... 

1.SS4 chap. 99. Married woman's action for damages _______ • ____ •. ______ • ______ ... .. 
1882. chap. 100. Injunction .... ______________ ... . 
1881, chap. 423. Obstructions in Rock River. __ 

Re1Jised Statutes, 1858. 
Chap. 119.133. Abatement. ___ • _____ .-:. ______ _ 

Rer:ised Statutes. 
11170. Publication of delinquent taxes. _____ _ 

um. Contract for publicatiot'l of taxes ... __ • 
1174. Fee for publishing tax€8 _____________ __ 
1.')16. Married woman's action for damages_ 
2159. Homestead; dower .. ______ . ______ ....... 
;?gttZ. subd. S. Exemption of gocds of trader. 
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LAWYERS' REPORTS, 

ANNOTATED . 

• • • 
INDIANA 8UPRE!IE COURT. 

Edward ASZMAN, ..1ppt., •. 
STATE OF L."IDIANA. 

{ •••. Ind. .••• > 
1. One who is intoxica.ted to the errent of 

being deprived ot the mental capacity to deUber· 
ate or premeditate cannot commit a crime of 
which the statute wakes premeditation an es­
sential element, if be had formed no purpose to 
commit the crime prior to the time he LeRma eo 
intoxicated; bence upon the trial of a person 
charged with dRying committed murder in the 
first degree,of which premeditation is an essential 
element, the fact that the accused was drunk at 
the time he committed the crime may be con­
Rdered for the purpose of determining whether 
or not there was premeditation. 

2. Instructions by the trial court which 

N"OTE.-Voluntary intoxfc4tion in extenuation of 
crime. 

!tis well settled that voluntary drunkenness :Is no 
'f:!xcusefor crime. United States v. Clarke, 2 Cranch. 
<:. C.158; United States v. Drew. 5 Mason, 28; Untted 
.:States v. McGlue, 1 Curt. I; Respublica v. WeidIe. 
-2 U. S. 2 Dall. 88 (1 L. ed. 301); 1 Russ. Cr. L. 9th ed. 
12; 1 Wharton, Cr. L. 8th ed.l51: Desty, Cr. L. 26a; 
Williams v. State, 81 Ala.!; Ford v. State. '11 Ala. 
-385; Tidwell v. State. 70 Ala. 33; State v. Bullock, 13 
Ala.413; Mooney v.State, 33 Ala. fi9; casa.t v.State, 
40 Ark. 5ll; People v. Belencia. 21 caL 5H; People 
Y. King. ~ C-al. 501; People v. Williams. 43 Cal. 3«; 
I Green. Cr. L. Rep. 4l2;people v. Lewis, 36 Cs1. 531; 
Mercerv. State. 17 Ga.I46; Estes v. State. 55 Ga. 31; 
Hanvey v. State. 68 Ga. 61.2; Golden v. State, 25 Ga. 
-52l'; Jones v. State. 29 Ga. 594; Man;hall v. State, 69 
'Ga. 154; Henry v. State, 33 Ga. «1: McIntyre v. 
People, 3811l.5U; Ralferty v. People. 66 III 118; U~ 
$tone v. People" 109 TIL 169; Reed v. Harper, 25 
Iowa..87: Smurr v. State, 88 Ind.6IJ.l; Gillooley v. 
State, 58 Ind. IB:!; Sanders v. State, 94: Ind. 147; 
Dawson v. State. 16 Ind. 428; State v. White, 14 
Kan. 538; State v. Horne. V Kan.1199 1 Green. Cr. L. 

are designed to cast discredit or suspicion upon a 
defense which:is recognized by the law liB legitl • 
mate, and which an accused person is making in 
apparent gOOd faith, are not regarded with favor; 
even although Buch defense be that of insanity. 

(EUrott and Coffu. JJ .. dissent.) 

3. An instruction as to the individual 
responsibility of' the jurors to be fully 
satisfied of the guilt of a person accused of crime 
before concurrinJir in a verdict of guilty should, 
be given if seasonably requested. 

4. An accused person is not entitled to 
a special instruction to the etrect that the 
mere finding of an indictment against him does 
not raise any presumption of guilt, where that 
idea. is conveyed by the general charge of the 
court. 

277: State v. Thompson. 12 Nev. 140: People v. Pine. 
2 Barb. 566; People v. Roge~ 18 N. Y. g; Kenny v. 
People. 81 N. Y. 1m; Flanigan v. People. 86 N. Y. 
liM; State v. John. 8 Ired. L. 3BOi State v. Wilson. 
104 N. 0.868; Com. v. Hart, Z Brewst. 546; Pennsyl­
vania v. McFall, Addison, 255; Kelly v. Com. 1 
Grant. Cas. 484; :McGinnis v. Com. 102 Pa. 66; Jones 
v. Com. 75 Pa. 400; Keenan v. Com. 44 Pa. 55; State 
v. PauIk.18 S. C.51!; State v. McCants, 1 Speers. L. 
8Si; State v. Stark. I Strob. L. 419; State v. Bundy. 
Us. C. ~ Lancaster v. State, 2 Lea., 575; Cornwell 
v. State. Mart. &: Y.147; Clark v. State. 8 Humph. 
G7l; Outlaw v. state" 35 Tex. (81; Scott v. State. 12 
Tex. App. 81; Jeffries v. State. g Tex. App. 598: 
Carter v. Sta~ 12 Tex. 500; Com. v. Jones. 1 Leigh. 
598; Com. v. Haggerty (Fa.) Lewts, U. S. Cr. L. tre; 
Burrow's Case, 1 LeWin, Or. cas. 75; Rennie's Case. 
Id. 76; Reg. v. Moore. 3 Car. & K. 319; Rex v. 
Meakin, 7 Car. &: P.297; Pearson's case, 2 Lewin. Cr. 
Cas.144; Rex v. Thomas. '1 Car. &:: P. 817; Reg. v. 
Doody. 6 Cox., Cr. Cas. 463. 

llep. ';18; CUrry v. Com. Z Bush, 61: Tyra v. Com. Z Intoxication at the time of tbe act committed by 
Met. CKy.) 1; Kriel v. Com. 5 Bu8~ 36t; Bllmm v. the accused is a fact which may dect both physi_ 
Com. '1 Bush. 320; Shannahan v. Com. 8 Bush,. ~ 1 cal ability and mental condition. Ferrell v. State. 
Gree~ Cr. L. Rep.3'l'3; Smith v. Com. 1 Duv. (Ky.) 43 Tex. 503. 
224; Golliher v. Com. 2 Duvall.I63; State v. Cole- It is admissible to prove the mental status of the 
man, 27 1& Ann. 691; Com. v. Malone.lU Ma.ss.295; accused to determine the degree of the olfen..~ 
Com. v. Hawkins. 3 Gray. W: People -v. Garbutt. where the offense is dlvisible into degrees. People 
17 Mich.l9; State v. Welch. 21 Minn. 22;' Kelly v. v. Odel1,l Dak.l97; Colbath v. State. , TeL App. 
8tate.3 Smedes & M. 518; Mix v. McCoy. 4: West. 76; Brown v. State, Id. 2i5: McCarty v. State.ld. 
Rep. 894, 22 Mo. App. (88; State v. Dearing. 65 Mo. tal; Payne v. State,S TeL App.35; Pocket v. State. 

.530; State v. Sneed. 3 West. Rep. 'nr.. 88 Mo. 138: Id. 552. 
Schaller v.State. 14. Mo. 5Ci!; State v. Har1ow,~ Mo. One accused of murder 10 the first degree may 
{MI; Whitney v. State. 8 Mo. 165; State v. Lowe. 11 give evidence of facta showing that his state at 
WJ:St,. Rep. 910. i3 M.a. 5:1:7; Smith v. State. '- Neb. mind was sucD as to render him incapable of de-
8LRL 3 83 

See also 24 L. R. A. 555. 
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APPEAL by defendant from' a judgment of Fahn~t~k v. Slate, 23 Ind. 231: Hupt v. Uiall. 
the Criminal Circuit Court for Marion 10! U. S. 631 (26 L. 00.. 873); Pigman v. State .. 

County entered upon a verdict convicting him 14 Ohio. 555; Jones v. Com. 75 Pa. 403; State 
of the crime of murder in the first degree. v. Johnson, 40 Conn. 136; Dawson v. State, 1& 
Reversed. Ind. 428; Bradley v. State, 31 Ind. 494; Rogers 

The facts sufficiently appear in the opinion. v. Sta.t,e, 33 Ind. 543: Cluck v. State, 40 Ind. 
MEssrS. Duncan & Smith. for appellants: 275; Fisher v. State,64 Ind. 440: Smurr v. 
The accused WIUI entitled to an instruction State, 88 Ind. 514: Robinson v. State, 13 West. 

that each juror must be satisfied of his guilt Rep. 309, 113 Ind. 510; CartlM'igllt v. State, 
beyond al'casonable doubt before there could 8 Lea (Tenn.) 377: Tidwell v. State, 70 Ala. 46; 
be a conviction. People v. Belenei.a. 21 Cal. 545. . 

Castle v. State, 75 Ind. 146. Mes81's. Louis T. Michener • ..AUg-Gen_. 
The accused was entitled to the instruction and John H. Gillett • .Asst. Attu-Gen •• for 

that the mere return of the indictment by the the State: 
grand jury did not raise any presumption of If the appellant before the ki1ling was capu· 
guilt. ble of entertaining a purpose to kill. and of de-

IMd. liberating upon it, if only for a moment. his. 
The court erred in instructing that the de- act, if preceded by such purpose and deliber­

fense of insanity should be very carefully ation, was murder in the first degree; the mere 
scrutinized by the jury. fact that by intoxication appellant had deprived 

Unruh v.Btate,2 West. Rep. 632, 105 Ind.117. his reason .of the power to dominate over his 
The defendant could not be rigbtfully con- will does not excuse. 

victed of murder in the first deuree if at the Roberts v. People, 19 Mich. 401, • 
time of the commission of the aYleged offense To constitute premeditation there need be D() 

his mental condition was such tbat be was not appreciable space of time between the forma­
capable of deliberate thought and rational de-I tion of the intent~on to kill and the killing; 
termination though his mental state was the j they may be as lDstantaneous as successive 

~ result of mere intoxication. thoughts. 

liberation in the commission of the act charged. 
state v. Johnson. to Conn. 136; Swan v. State, 4 
Humph. 136; Pirtle v. State,9 Humph. 663: Haile v, 
State.ll Humph. 1M; Boswel1 v. Com. 00 Grott. 860. 
Compare, however .State v. Sneed, 3 West. Rep. 'i97. 
88 Mo.l3B. 
It may be admitted to show that the accused W1I8 

in -hot blood at the time; but if the design to kill 
had been already formed. that be was in hot blood 
is immaterial as to the degree of the offense. State 
v. Garrand., 5 Or. 216-

In such case hjg intoxication furnishes nO erlen· 
nation. See cases cited in first paragraph of note; 
State v. Johnson, 41 Conn. 584.; Malonev.state, 49 Ga. 
210; Cluck v. State, 40 Iud. 263; State v. MuHen, H 
La. Ann. 577; State v. Garvey, 11 Minn. 154; State 
v. Gut, 13 lfinn. M1; state v.Cross,Zl Mo.~; State 
v. Hundley, 46 Mo.4H; Friery v. People, 5! Barb. 
819: People v. Fuller, 2 Park. Cr. Rep. 16; People v. 
Williams, 43 Cal. 3«, 1 Green. Cr. 1.. Rep. {12; 
United States v. Cornell, 2 )Iason, 9L 
It is admissIole to prove that the accused was in· 

capable of forming a premeditated design (Cart­
wright v. State, 8 Lea, 376); and is always admi..."8ible 
to disprove the specific intent which is necessary 
to constitute the crime. Roberts v. People. 19 
Mich.4OI; People v. Walker, 38 Mich.l56. 
It 19 admissible to prove that his condition was 

linch that he could not form any intent. People v. 
Harris, 29 Cal. 678; People v. Eastwood. 14N. Y. 562; 
Barber v. State, ag Ohio st. 660; Cline v. State, 1 
West. Rep. 81. '-'I Ohio St. 332. 

The fact of excessive drunkenness is admissible 
to reduce the grade of the crime only where tbe 
question of intent. malice or premeditation is in­
volved. Engelhardt v. State. 88 Ala:. 100. 

It is admissible to prove that defendant was 80 
intoxicated that he could not have or form the in· 
tent which is a necessary ingredient of the crime 
charged against him. Cline v. State. 1 West. Rep. 
8l, 43 Ohio St. ire. 

In cases which involve intention as wen as act, 
it may be proper to hear proof of the condition 
of the accused, at the time of the offense. to test 
his capacity to decide between tight and, wrong. 
Wenz v. State. 1 Tex. App. 36. 

Drunkennessattbetimeof the act is afact which 
may be essential in determining the nature and 
SL.RA. 

characte:.:- of the act as well as bis purpose and in­
tent. Ferren v. State, 43 Tex. 500. 

Fr.Yr tChatpuflJQSt8 may be considered bytltejury. 

Where the very essence of the crime charged is 
the intention with whieh the act is-done, it maybe­
left to the jury to determine whether defendant 
was so drunk as to be incapable of forming any in­
tentioD whatever. Reg. v. Cruse, 8 Car, & P.541; 
Beg. v. Monkhouse, 4. Cox. Cr. Cas. 55; Com. v. Ho­
gt"nlock,l New Eng. Rep. lOS, 140 Mass. 125. 
It can only be considered in cases involving the 

condition of the defendant's mind when the act was 
done. State v. Mowry. 37 .Iran. 369; State v. Lowe. 
11 West. Rep. 910, 93lfo. 547. 

Although the voluntary state of drunkenness can­
not excuse the commission of crime. yet where, as 
upon a charge of murder, the question is whether 
an act is premeditated or not, or whether done only 
from sudden heat or impulie. the fact of intonca· 
tion is a circumstance proper to be taken into con­
sideration. Rl:lx v. Grindley, cited in 1 RUSH. Cr. 2d 
Am. ed. 8; Rex v. Carroll, '1 Car. & P. 145. 

In cases which involve intention as well as act. 
proof of the condition of the accusedas to sobriety 
at the time of his offense may be considered. to­
test his capacity to decide between right and wrong. 
Wenz v. State.! Tex. App. 36. 

Drunkenness may be conmdered on t.he question 
of malice. and whether his expressions manifested 
a deliberate purpose or were merely the idle ut­
terances of a. drunken man. Rex v. Thomas., 1 Car. 
& P. 811; Wilkerson v. Com. (Ky.) 8ept. 13. 1888; 
Malone v. State, 49 Ga. 210; cases cited in first pa.r-
agraph of note. . 

On tbe charge of murder it may be considered in 
determining whether there was that deliberation.. 
premeditation and intent to kill necessary to con­
stitute the otreDBe. State v. Mowry, supra. 
If accused was so drunk: as to bave been incapable 

to fOrm a design to kill, it cannot be murder in the 
first degree. Cartwright v. State. s Lea.. 376. 
If tl-e design to kill had been already formed with 

deliberation and premeditation, it is not ma.teriaJ 
that the accused was in a ~on. at the time of 
killing. caused by his voluntary intoxication. State 
v.Gattand. 5 Or. 216. 



1890. AsZML.~ V. STATE OF L~IANA. 

Binm v. Stflte, 66 Ind. 428; McDermott v. 
State,89 Ind. 187; Koerner v. State, 98 Ind. 7. 

MitcheU. Ch. J. J delivered the opinion of 
court: 

The Grand Jury of }Iarion County present­
ed, in an indictment duly returned into the 
criminal court, that Edward Aszman, on & day 
named. did feloniously. purposely and with 
premeditated malice, kill and murder Bertha 
Elff, 8. human being. The defendant pleaded 
generally "not guilty," and special1y. in writ­
ing, that be was of unsound mind when the 
offense was committed. He was convicted of 
murder in the first degree and sentenced to 
suffer de&th. 

Tbe homicide occurred on the evening of 
August 24,1889. There was evidence tending 
to show that the accused came from Chicago. 
where he had been at work for some weeks, to 
Indianapolis, about twelve days before the 
homicide. There was also evidence tending to 
show that while at 9hicago the accused ex· 
hibited some peculiarities of conduct, which 
indicated that he was laboring under some 
mental delusion or haUucination. as. for ex­
ample. that be indulged the unfounded belief 
that he was being pursued by persons armed 
with long knives. It also appeared that he 
was addicted to the use of intoxicating drink. 

The State attributed all his peculiar conduct 
to a condition brought on by excessive indul­
gence in intoxicating drink, while on his be· 
half it was c1aimed that bis conduct, coupled 
with the cir.cumstances unaer which the homi­
cide was committed, and the attempt by the ac­
cused to commit suicide, all indicated such a 
state nf mental disorder as rendered him irre­
sponsible, or at least incapable of deliberate 
thought or rational determination. 

The accused seems to have maintained rela­
tions of intimacy with Bertha Elff, the victim 
of the homicide. to whose society he in some 
way laid claim, to the exclusion of other men. 
The evidence tends to show that he had been 
driLking to excess during the day. and tbat 
while walking with the deceased during the 
evening, the lubjectof her receiving attentions 
from another man was under discussion. She 
denied the right of the accused to question her 
conduct in the respects mentioned. whereupon 
~e infticted a mortal wound upon her by cut­
tIng her across the throat with his knife. and 

-!hen attempted to take his own life by inflict­
mg a long deep wound across his own throat 
'With the knife. She was found dead from the 
wound infiicted. as stated above, in a few 
moments afterwards, and he was found within 
~rty feet of her body in an unconscious condi­
tIOn, with a selI-infiicted wound. from which 
the evidence tends to show death would have 
ens.ued but for timely surgical aid. It is not 
claImed that there was any evidence tendingto 
show that the accused had formed the desi!!n 
to ta.ke the life of the deceased prior to the 
evenIng on which the homicide occurred, and 
that he voluntarily became intoxicated in order 
to p:cpare himself for the execution of his pre­
medltated and previously formed purpose. 

There was evidence t-O which an instruction 
relating to the mental condition of the accused. 
~ affected by the voluntary intoxication, at the 
tIme the homicidal aci was committed, was ap-
8L.R.A. 

plicable. The only instruction: given by the· 
court relating to that feature of the case was 
the following: 

"Frenzy, arising solely from the passions of 
anger and jealousy, no matter how furious, is 
notinsanhy. Aman with ordinary will power, 
which is unimpaired by disease, is required by 
law to govern and control his passions. If he 
yields to wicked passions and purposely and 
maliciously slays another, he cannot eSC<lpethe 
penalty prescribed by law on the ground of 
mental incapacity. That state of mind, 
caused by wicked and ungovernable passions. 
resulting. not from mental lesion, but solely 
from evil passions. constitutes that mental con· 
dition which the law abhors, and to wt.ich the 
term ~'ma1ice" is applied. The condition of 
mind which usually and immediately follows 
the excessive use of alcoholic liquors is not the 
unsoundness of mind meant by our law. Vol­
untary drunkenness does not even palliate or 
excuse." 

The 13th and 14th instructions asked by the 
accused are in legal effect the same. The 14th 
is as fonows: 

"While voluntary intoxication is no excuse 
or palliation for any crime actually committed, 
yet if upon the whole evidence in this cause 
you shall have such reasonable doubt whether, 
at the time of the killin.e:,-if you sball find 
from the evidence accused did kill ~rtha Elff, 
-he had sufficient mental capacity to deliller­
ately think upon and rationally to determine so 
to kill deceased, then you cannot find him 
guilty of murder in the first degree, although 
such inability was tbe result of intoxication/" 

The propriety of tbe ruling of the court in 
refusing to give the 13th and 14th instructions, 
or either of them. is now before us for consid­
eration. Section 1904, Rev. Stat. 1881, reads 
as follows: "Whoever purpose1y and with 
premeditated malice, or in the perpetration of. 
or attempt to perpetrate. any rape. arson, rob­
bery or burglary, or by administering poison., 
or cansing the same to be done, kills any hu­
man being, is guilty of murder in the first de­
gree, and upon conviction thereof," etc. 

Other sections define murder in the seconu 
degree, and declare what shall constitute vol­
untary and involuntary manslaughter. Tbe 
distinction between murder in the first degree 
and murder in the second degree bas been so 
often stat.ed. 'and is so well understood, that ii 
would be useless repetition to reiterate it ber.e. 
Fahnestock v. State.' 23 Ind. 231: Binns v. 
Stau. 66 Ind. 428; McDermott v. Stllie. 89 Ind. 
187; Koerner v. State. 98 Ind. 7. 

It is sufficient to say that, in order that there 
may be such premeditated malice as will rna.!:;:e 
a homicide murder in the first decree, the 
thouD'ht of takinG' life must have been con­
sciom1y conceiv;a'in the mind. the conception 
must have been meditated upon and a deliber­
ate determinatioc formed to do the act. 
Where a homicide has been preceded by a con­
currence of will. with an intention to kil1, and 
these are followed by a deliberate thought or 
premeditation, although they follow as instan· 
taneously as successive thoughts can follow 
each otber, tbe premeditator may be guilt[ of 
murder in the first degree. But as it is 0 the 
very essence of the crime thai there shou1d 
have been time and opportunity for delibem-
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tion or premeditation, after the mind has COD­
sciously formed the, design to take life, it fol­
lows, 88 a necessary corollary, that there must 
have been the mental capacity to thinkdeliber­
atelyupon Rnd determine rationally in respect to 
the nature and consequences of the act which 
follows. It would be a legal as well as a logi­
cal incongruity to ho1d that the crime of mur­
der in the first degree could only be ('ommitted 
after deliberate thought or premeditated malice. 
and yet that it might be committed by ODe who 
was witbout mental capacity to think deliber-­
ately or determine rationally. As a matter of 
course, the rule is universal that voluntary in­
to:xlC'ation is no excuse for crime, nor does it in 
any degree mitigate orpsl1iate an offense actual­
ly committed. To hoJd otherwise would un­
bridle crime and subvert public order. On the 
contrary, where there is reason to believe that 
one has conceived the design to commit a crime, 
and, while harboring the unlawful purpose, 
voluntarily becomes intoxicated in order to 
blunt his moral sensibilities and nerve himself 
up to the execution of his preconceived design, 
the oifense is thereby greatly aggravated. 
State v. Robinson, 20 W. Va. 713, 43 Am. Rep. 
799. 

\Vbere, however, the essence of a crime de­
pends upon the intent with which aD act 
was done, or where an essential ingredient of 
the crime consists in the doing of an unlawful 

, act with a deliberate and premeditated purpose, 
the mental condition of the accused, whether 
that condition is occasioned by voluntary in­
toxication or otherwise, is an important factor 
to be considered. Smith v. G:Jm.l DuvaU, 227; 
State v. Ganey, 11 Minn. 163. 

Thus in Cline v. State, 43 Ohio St. 332. 1 
West. Rep. 81, the learned judge, delivering 
the judpnent of the court, said: "Where a per­
son havin~ a desire to doto another an unlaw­
ful injury~driDks intoxicating liquors to nerve 
himself to the commission of the crime, intoxi­
cation is held, and properly. to aggravate the 
offense; but at present the rule that intoxica­
tion aggravates crime is confined to cases of 
that class • • • But in many cases, evidence of 
intoxication is admissible with a view to the 
question whether a crime has been committed; 
or where a crime consisting of degrees has been 
committed. such evidence may be important in 
determining the degree!' P(qman v. State. 14 
Ohio, 555; Lytk v. State, 31 _Ohio St. 196; 
Damv. State, 25 Ohio St. 31;9; Robertsv. People, 
19 :Mich. 401; State v. Welch, 21 Minn. 22. 

In the application of this principle, the 
Supreme Court of the United States reversed a 
judgment of conviction of murder in the first 
degree in H"Ptv. Utah, 104 U. B. 631 [26 L. ed. 
873]. The court below instructed the jury to 
the effect thRt U a man wbo voluntarily puts 
himself in a conditioD to have no control of his 
actions must be held to intend the consequences.. 
The safety of the community requires this rule. 
Intoxication is 80 easily counterfeited. and 
when real is so often resorted to as a means of 
nerving a person up to tbe commission of some 
desperate act. and is withal so inexcusable in 
itself. tba.t the law has never recognized it as 
an excuse for crime." 

Tbe accused requested the court to give an 
instruction similar to that requested and re­
fused in the present case. After asserting the 
BL.R.A. 

general rule of the common Jaw, that voluntaly 
intoxication affords no excuse. justi.fication or 
extenuation ofa crime committed under its in­
fluence, Mr. Justice Gray, delivering the 
judgment of the court. said: "But wben a 
statute establisbing different degrees of murder 
requires deliberate premeditation in order to 
constitute murder in the first degree. the ques­
tion whetber tbe accused is in such a condition 
of mind, by reason of drunkenness or other­
wise, as to be capable of deliberate premedita­
tion, necessarily becomes a. material subject of 
consideration by the jury." CO'lTJ. v. Dorsey. lOS 
Mass. 412; Pirtle v. State, 9 Humph. (Tenn.) 
663; Haile v. State, 11 Humph. 154; Jone8 v. 
Com. 75 Pa. 403; Keenan v. Com, 44 Pa. 55; 
People v. Beferll:ia, 21 Cat 544; State v. JollnMn, 
ro Conn. 136; Maxwell. erim. Prac. pp. 227-
229. 

So in Buckhannon v. Com. 86 Ky. 110, the 
court said= U A. deliberate intent to take life is 
an essential element of murder. Drunkenness 
as a fact may therefore be proven as_ bearing 
upon its existence or nonexistence. It is not 
admissible upon the ground that in and o( itself 
it excuses or mitigates the crime. because one 
offense cannot justify or palliate another, but 
because. under the circumstances of the case. 
it may tend to show that the less and not the 
greater offense was committed.'· See also State 
v. Sopller, 70 Iowa, 494. 

In State v. Johnson, Bupra, the Supreme 
Court of Connecticut, in reversing a judgment 
of conviction of murder in the first degree. the 
court below having given and refused instruc­
tions similar to those involved in the present 
case, used the following language: HA delib­
erate intent to take life is an essential element 
of the offense. The existence of such an in­
tent must be shown as a fact. Implied malice 
is sufficient, at common law, to make the 
offense murder, but under ow Statute, to make 
it murder in the tint degree, actual malice 
must be proved. Upon this question, the state 
of the prisoners mind is material. In behalf 
of the defense, insanity. intoxication or any 
other fact which tends to prove that the pris­
oner was incapable of deliberation, was com­
petent evidence for the jury to weigh. In­
toxication is admissible in such cases, not as an 
excuse for crime. or in mitib'1ltion of punish­
ment, but as tending to show that the less and 
not the greater offense was in fact committed." 
State v. JohnMm. 41 Conn~ 585; Jona v. State, 
29 Ga. 59!. . 

uIn tbose States." ssys a learned author. "in 
which murder has been divided by statute into 
degrees~ it has been held that if the accused 
was intoxicated to such an extent as to deprive 
him of the power to form a desi~, the offense 
could be no more than murder:in the second 
de~ee.'" Lawson. Insanity, p. 74; 1 Wharton, 
enm. Law. §~ 5t, 52. 

"Drunkenness. we have seen. does not in­
capacitate one to commit either murder or man­
slaughter at tbe common law," says ]lr. 
Bishop, '~cause to constitute either the specif­
ic intent to take life need not exist. but general 
malevolence is sufficient. But where murder 
is divide'i by statute into two degrees. and to 
constitute it in the first degree there must be 
the specific intent to take life. the specific in­
tent does Dot in fact exist, and the murder u 
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not in this aegree where one, not meaning to life. and which leaves him with full power to' 
commit homicide, becomes so drunk as to be know the quality of hig act and to abstain 
incapaOle of intending todo it and then kills a. from doing it, cannot of itself be regarded &s 
man." Bishop, Cr. L. § 404. sufficient to reduce 8 homicide from murder in 

This court, although Dot always enunciating the nrst to murder in the second degree. 
it with entire accuracy, has constantly recag- Walker v. State, 85 Ala. 7, '1 Am. St. Rep. 17; 
nized the rule declared in the above cases, 1 Bishop. Cr. L. § 410. . 
Thus, in SmuTr v. I:3tate, 88 Ind. 504. where it ·'Inother words, there must be the absence of 
appeared that the accused was excited by in- that self-determining power which, in a sane 
toxicating drink at the time of the homicide. mind. renders itcvnscious of the real nature of 
an inst.ruction was approved as accurately ex- its own purposes and capable of resisting 
prpssing the law. in which the jury were told wrong impulses. Whert this self-governing 
that "voluntary intoxication is no excuse for power is wanting, whether it is caused by in­
crime as long as the offender is capable of COD- sanity. gross intoxication or other controlling 
ceiving an intelligent design"· ' influences. it canDot be said truthfully that the 

So in Fisher v. State, 64 Ind_ 435. a prosecu- mind is fully conscious of its own purposes 
tion for larceny. after stating the general rule and deliberates or premeditates, in the sense of 
that voluntary intoxication is no excuse for the act describing murder in the first degree,'· 
crime. unless the habit has been indulged to J(melJ "I. Com. ,upra. 
such an extent as to pervert or destroy the Drunkenness cannot be considered 8S an ex­
mental faculties, the court said: "There are cuse for crime, but may be taken into con~ 
cases which hold that. in prosecutions formur~ sideration for the purpose SOlely of passing Oil 
der, drunkenness at the time may be shown as the fact of premeditation. keeping in view the 
affecting the question of premeditation." Dam- fact that a man may act with premeditation 
IOn v. State. 16 Ind. 428; Bradley v. Slate. 31 while under the mfluence of intoxicating 
Ind. 494; Roger, v. State, 33 Ind. 543; Cluck liquor. or he may have harbored the design to 
T. State, 40 Ind. 263; Bailey T. State. 26 Ind. commit the crime before becoming intoxicated.. 
422; Robimon v. State, 113 Ind. 510.13 West. People v. Wlltiams,43 Cal. 345; State v. RoMn-
Rep. 300. son, 20 W. Va. 713, 43 Am. Rep. 799. 

'Vhen 8 homicide results from the use ofo a It seems scarcely necessary to add that we 
dan~erous and deadly weapon. the law implies are not dealing with the question of voluntary 
malice and an intention to kill from the effect- intoxication as an excuse for crime. or as ren­
ive use of the weapon. and therefore the dering the accused criminally irresponsible. 
clime is presumably murder in the second de- but only with intoxication resulting in that de­
gree. No degree of mental disturbance pro- gree of mental disturbance or distortion tbat 
<iuced by voluntary intoxication will of itself. renders the accused incapable of committing 
disconnected from sudden heat or other cir- murder in the first de!ITee. 
cumstances, avail to reduce the crime to a By giving the 12th rnstruction the court gave 
lower grade, unless such a diseased condi.tion full recognition to the fact that the subject of 
o.f tbe mind has followed the habit of intoxica· the volun-tary intoxication of the accused was 
bon as to render the accused incapable of dis- I before the jury for consideration. The jury 
tinguishing between right Bnd wrong. or of! were told, correctly enough. with what abbor· 
controlling- his conduct when free from tbe in- ! rence the law looked upon frenzy arising solely 
tluence of intoxicating drink. But in the ab-I from jealousy and anger. and from wicked and 
~nce of evidence, either direct or circumstan- ungovernable passions, whic~ did not result 
tlal. there is no presumption from the mere fact from mental lesion. They were also told, witb 
that a homicide was committed. except it be in eminent propriety. that the coudition of mind 
the perpetration of the offenses mentioned in which usually and immediately follows the ex­
the statute. tbat it was done with deliberation cessive use of alcoholic liquors is not the un 
orI?remeditatedmaIice. Hence the conclusion soundness of mind meant by our la.w. and that 
logICally follows that murder in the first de- VOluntary drunkenness did not; excuse or pal­
gree, in which,under our Statute, premeditated liate crime. 
malice is the distinguishing ingredient. can These instructions were all well enougoh as 
~:mly be committed by one possessed of the far as they went. but the question back of all 
mental capacity to deliberate and premeditate, that was. whether drunkenness. if it existed to 
and that a homicide committed by one who the exient of depriving the acc1lS€d of the 
w~ at the time for any reason incapacitated to power of deliberation, might be considered by 
thmk deliberately or determine rationally as to the jury as disproving an essential ingredient 
the quality. character and consequences of the in the crime of murder in the first degree. viz., 
act, cannot be murder in the first degree. Reg. the deliberat.e intention to take human life. 
v. Datis. 14 Cox, Cr. Cas. 563. 28 Eng. Rep. When the accused. asked the court to in· 
(Moak's notes) 657. struct the jury that VOluntary intoxication 
• In order that there IIlRy be no misapprehen- might, in case a mental condition bad resulted 

1!1~n and to prevent voluntary intoxication from therefrom which incapacitated him from delit>-­
beolDg used as a cloak to shield those who. erate tbou,!!"htor rational determination. reduce 
from sheer wickedness of beart and regardless the crime from the highest to a lower grade of 
of consequences, allow themsel ves to be driven murder. the court refused. The jury were 
to the commission of crimes. it should be said then left without the meaDS of distinguishing 
that mere intoxication. in the absence of Buch between voluntary intoxication as an excuse 
mental incapacity resulting- therefrom as ren- for crime and intoxication as affecting that par· 
ders one who takes the life of another inca- ticular condition of mind necessary to consti~ 
pal?le of thinking deliberately and meditating tute the crime of murder in the rlrst degree. 
ratIonally npon the purpose to take human After admitting evidence tending to show that 
SL.RA. . 
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the accused was in the habit of drinking alco- which judicial experience has shown to be 
bolie stimulants, and that be bad drank to ex- often attempted by contrivance and perjury. 
cess on the day of the homicide, the jury were Com. v. lfebster. 5 Gush. 295; Thompson. 
not only told that drunkenness was Dot only Trials. § 2434. ~ 
no excuse or palliation for crime, but without This role does not prevail in Indiana. Un. 
any explanation they were left to infer that if ruh v. State, 105 Iud. 117.2 West. Rep. 632. 
it had any effect, it was to aggravate the At tbe proper time the court was requested 
offense. Either t.he jury must bave excluded to give instructions numbered 10 and 11, which 
the evidence of intoxication from their minds are in the tonowing language: --
altogether, or they must have given it an ., 10. The court presumes the defendant to 
effect prejudicial to' the accused. The jury be innocent of the commission of any crime. 
may have believed, as did the court, that And this presumption continues in his favor 
although the accused may not have had the throughout the trial of the cause, step by step; 
mental capacity to think deliberately or deter- and you caDnot find the accused WJilty of any 
mine rationally, if his incapacity resulted from Df the crimes ccvered by the indlctment until 
voluntary intoxication, he might be guilty of the evidence in the cause satisfies you beyond 
murder in the first degree nevertheless. In the a reasonable doubt of .his guilt. And so long 
absence of any claim of preconceived deSign, it as you, or anyone cf you. have a reasonable 
was therefore prejudicial error to refuse the doubt as to the existence of any of the several 
instruction asked, which contains au accurate elements necessary to constitute the several 
statement cf the law. crimes above defined, the accused cannot be 

'The court of its own motion cbarged the convicted of such crime. 
jw'y as follows: .. The defense of insanity is u 11. And here the court iru!trncts you that 
one very frequently made in cases of this kind, the mere bet that a grand jury has returned 
and it is one which, I may say to yon, should an indictment against the accused does not 
"be very carefully scrutinized by the jury. The raise any presumption that the accused has 
eTidence to this point should be carefully con- been guilty of any crime. and you must not 
iidered and weighed by the jury, for the rea- take the filing of the indictment as raiSing any 
!On that if the accused was in truth insane at such pre~umption until you, and each of you. 
the time of thl3 commission of the alleged acts, are satisfied beyond a reasonable doubt, by the 
then he ought not to be punished for such acts. evidence here introduced before you, without 
The evidence on this question of insanity ought reference to the nature of the indictment, that 
to be carefully considered by the jury for an- the accused is guilty of some of the grades of 
other reason, and that is, because a due regard homicide covered by this indictment, there can 
for the ends of justice and the peace and wel- be no conviction." 
fare of society demands it, to the end that par- The COllrt declined to give either of the above. 
ties·charged with crime may not make use of and it is conceded that the subjects embraced 
the plea of insanity to' defeat the ends of jus- therein were not covered by the general charge. 
tice and as a shield to protect them from crim- In Castle v. State, 75 Ind. 146. a judgment 
inal responsibility in case of violation of law." of conviction for aD assault and battery with 

This instruction met with unqualified ap- intent to commit murder was reversed for no 
proval in Sauyer v. State, 35 Ind. 80, and the other reason than the refusal of the court to 
principle therein ~nuuciated bas been referred give an instructiou substantially like that oum­
to approvingly in Sanders v. State, 94 Ind. 147. bered 10 above. ·While we migbt hesitate to 
and Butler v. State, 97 Ind. ~J-78. reverse a judgment which waS correct in all 

It caD hardly be ~aid tf) ccntain the state- other respects, we can see nO' good reason why 
ment of any proposition of law, but is rather such an instruction sbould he refused 'when 
in the nature of a general disparagement of the seasonably requested, unless the subject of the­
defense of insanity which the accused had individual responsibility of each juror has been 
pleaded as provided by statute. A case might adequately covered in some other cbarge. 
possibly arise in which such a statement could There was no error in refusing the 11th 
be appropriately made by the court. As the charge. It must be assumed that the jury un­
judgment in the present case must be reversed derstood from the general charge of the couJ1 
for other rea<;ons, we do not determine whether that the law surrounded the accused with the 
or not it constituted reversible error in this case. presumption of innocence notwitbstanding the 
It is sufficient to say that, as at present couati- return of an indictment against him. and that 
tuted, the court does not re~ard with favor any that presumption continued until it was over­
statement~bythetrialcourtwhicharedesjgned come by the evidence. It must be assumed 
to cast discredit or suspiciun upon any defense that jurors are men of ordinary intelligence 
wbich is recognized by the law as legitimate. and that they are possessed of the information 
and which an accused person is making in common to well informed citizens. 
apparent good faith. In this respect we are I After the most careful consideration of the 
unable to appreciate any well-~oundffi dis- instructions, we are impressed with the con. 
tinction betwe~n the defense of insanity, se1f- viction that too many doubtful questions were 
defense or alibi. LiM v. b"'tntl. 51 Ind. 172; resolved against the accused. and that prejudi­
Soter l". State, 56 Ind. 378; Allrtn v. Stat~, 63 cial error may have intervened in the faUnre of 
Ind. 599; Simmon. v. State, 61.Miss. 243; IJow- the court to give the jury the instructions reo 
son v. State, 6~ Miss. 241; Thompson, Trials, quested upon the subject of the mental inca­
~ 2·133. pacity of the accused. resulting from voluntary 

In those jurisdictions where judges are per- intoxication, to cO'mmit the crime of murder 
miLted to comment upon the weight and value in the first degree. A judgment of a court 
of evidence. it has been held proper for the which pronounces the extreme penalty of the 
court to CAution the jury concerning a defense law upon a humau being should be free flom 
SL.R.A. 
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:any error which may have resulted to the prej· 
udice of the person condemned. Lest the one 
before us may. for the reasons given. not be, 
4 t is rerersed. 

Tbe c~erk will make the proper order con­
.cerning the appellant. 

Elliott9 J.: 
The 19th instruction disapproved by the 

conrt is copied word for word from the in­
struction given in the case of Sawyer v. State, 
35 Ind. 80. Worden, J., delivering the unan· 
imo).ls opinion of the court in that case said: 
"The observations of the court in that respect 
Ince' our unqualified approvaL As staled by 
the court, where the defense of im:anity is in­
terposed to a criminal prosecution, the evi­
dence relating to it should be carefully and in­
telligently scrutinized and comidered for the 
double reason that a really insane person 
should not be convicted, and a really sane one 
should not be acquitted and suffered to go un­
punished for his crimes on the false theory of 
insanity." This is, as I am unalterahly con­
vinced, sound sense and sound law. U the 
decifiion stood alone I should be heartUy for 
sustaining it, for 1 beHeve that it is intrinsical­
ly right. But it does not stand alone, for it 
has been repeatedly approved. Butler v. State, 
97 Ind. 378; &nt1ers v. State, 94 Ind. 14·1; 
G1utig v. State, 63 Ind. 278. 

Other courts have declared a like doctrine. 
.Peaple v. Bumberger, 45 Cal. 650; People v. 
.Dennis, 39 Cal. 625; &llick's Case, 1 City Hall 
Ree. 185; McKee v. People, 36 N. Y. 113. 

In one of the·cases cited the jury were in.­
.structed, as to the defense of insanity, tbat. 
"from its nature it ougbt to be received in ull 
case~ by jurors with ~ the greatest degree of 
<:autlon and circumspection." In another case 
the jury were instructed. concerning tbe plea 
-of insanity. that "it is a plea sometimes re-
50rted to in cases wbere e:ggravated crimes 
have been committed under circumstances 
which afford full proof of overt acts, and ren­
~er hopeless all other means of evading pun­
lS~ment. 'Vhile, therefore, it ought to be re­
-celved as a not less fllii and complete tbn.n it is a 
~umane defense, when satisfaCtorily estab­
hshed, it yet should be examined with great 
care .Iest an ingenious counterfeit of the malady 
furnISh protection to guilt." 

It is. as is everywhere laid do~ the duty 

of a court to abide by its decisions unless it is 
demonstrated that they are against reason, and 
this rule ought of itself to constrain us to ad­
here to former decisions; but in this instance I 
am convinced that tbe court is departing from 
a decision not onlv witbout reason, bnt against 
both reason snd authority. 

The departure is, . I deferentially affirm, " 
step in the wrong direction. Our decisions 
have already too greatly restricted the rigbts 
and duties of trial judges, snd I am firmly con­
vinced that it is a mistake to fetter them still 
more. A trial judge is, as I believe, more than 
a mere moderator, ora. mere rehearser of stereo­
typed phrases, for it is his right and bis duty 
to give the jury such advice and such cautions 
as shall assist tbem in re~hing a just conclu­
sion. 

That the defense of insanity is one frequent· 
ly resorted to is a matter of common knowl­
edge, and it is so treated in the text-books and 
decisions, a.nd yet the instruction before us is 
condemned simply because the jury are in· 
formed that it is a defense tbat is frequently 
made. This, WI I understand the opinion of 
the court, is tbe only infirmity in tbe instruc­
tion. To me it seems an element of strengt.h, 
not of weakness. 

Our Statute makes the defense of insanity a. 
peculiar one. Some of the courts hold tbat it 
must be established beyond a reasonable 
doubt_ Other courts hold that it must be 
establisbed by a preponderance of the evidence • 
and still others hold that it is enough if the 
evidence mises a reasonable doubt of the 
sanity of the accused; but, while the courts 
differ upon the points mentioned, th~y agree 
that the defense of insanity is a peculiar one. 
subject to be abused. and meriting rigid scru· 
tiny. 

Wbile I dissent from that part of the opin. 
ion which disapproves the 19th instruction. I 
concur in the conclusion tbat the judgment 
should be reversed, for I think that the very 
able opinion of tbe court prepared by the chief 
justice unanswerably proves that wbere the 
element of premeditation is essential to create 
the crime of murder in the first degree, the ac­
cused cannot be found guilty of that crime if 
at the time of the killing he was SO completely 
overcome by intoxication as to be incapable of 
premeditation. 

Cofrey. J •• concurs with Elliott. J. 

OHIO SUPRE~IE COURT. 

Orris D.' VRmIAN et al., Pl.Ifs. in Err., •. 
George O. POWERS. 

({7 Ohio St. __ •• ) 

1. Where a verbal will is reduced to 
Writing. and subscribed by two WItnesses, one 

Nori.-WiU de.1fned.. 
A willis a legal declaration of a man's intention 

-Whicb he wills to be performed after his death. 
Jasper v.Jasper,I7 Or. 590 . 

. It is an instrument whereby a person makes a 
4lSPOSition of his property. to take effect after his 
death. Cover v. Stem. 9 Cent. Rep.1Cf1, 67 Mil. «9. 
8 L.R. A. . 

of whom is a legatee thereunder, and the other 
:is his wife, the husband is not a competent, ~ 
interested witness. within the meaning of section 
5991 of the Rerlsed Statutes., and the will is in­
valid. 

2. The two witnesses to a verbal will 
must be competent, disinterested witues:!eB 
at the time of their attestation., and their ~ 

The more general and popular· denomination of 
a will or testament embracing both real and per­
sonal property is .. last will and testament." 
Compton v. McMahan,. 2 West. Rep. 189. 19 MOo 
App.494-

Although the statute require8 a will to be in writ­
ing, yet where a will required certam property 
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qualification as witfteeses. by reason of interest 
under the will., cannot be removed by a renuncia­
tion of sucb interest at the time the will is ad­
mitted to probate. or at the trial of an :Issue t.o 
contest the validity of the will. 

3. Sectioll 5925 of' the Revised Stat­
utes. as to the e1fect of a witness being a dev­
isee or legatee under the wills is not applicable 
to verbal willB. 

(March 18. ]890.) 

E RRO R to the Circuit Court for Cuyaboga 
County to review a judgment in favor of 

plaintiff rendered upon appeal from the Court 
of Common Pleas in an action brouO"bt to set 
aside a certain will upon tbe ground that tbe 
statutory requirements as to subscription were 
not complied with. Affirmed. 

Tbe facts are fully stated in the opinion. 
Messrs. Alvord9 Alvord & Baptiste, 

for plaintiffs in error: 
Rev. Stat., § 5925, controls and governs in 

the case of nuncupative wills, as in that of wills 
generally. and under its provisions Orris D. 
Vroman was in the very moment that he 
signed tbe will by operation of law stripped of 
all interest and wholly devested of the same, 
and thus became a disinterested witness. 

Brayfield v. Brayfield. 3 Harr. & J. 208. 
Messrs. William C. Ro:?ers find William. 

Robison, with Mr. H. C. White, for de­
fendant in error; 

A bequest to a busband makes a wifeincom­
petent to testify in bebalf of tbe will. 

lrinslU'lo v. Kimball. 25 Me. 493; 1 Redt. 
Wills, pp. 188. 189. 257, 258; Holdfa3t v. 
lJowsing, 2 Strange. 1254; Lyon v. Hamor, 73: 
Me. 56; .LEtna ins. Co. v. Sterens, 48 IlJ. ~1; 
R.lJan v. DNiereu:r, 26 Up. Can. Q. B. 100; 1 
Woerner, Administrator. ~ 41, p. 72; Peql>e v. 
Allis. 110 Mass. 157; IJ{ckin~on v. DickinMn. 
61 Pa. 401; Abbott. Law Diet. D[siTi.tere~ted;. 
Sullivan v. Sullivan. 106 )I3&9. 476. 

The release offered in evidence should have­
been filed in the probate court, and before pro­
bate, and not for the first time in the circuit 
court. 

Workman v. Drnnlniclc, 3 Strobh. L. 59f. 
'Vitne1'ses to wills must be, in every way ... 

competent at the time of signing. 
Fn'nk v. Pond. 46 N. H. 125; Patten v. 

Tallman. 27 )1e.17; Morton v.lnrrram, 11 Ired. 
L. 368; Biggins v. Carlton. 28 J\ld. 117, 140;. 
Stewartv. Harriman, 56 N. H. 25; 1 f::chouler, 
Wills. § 351; Pease v. Allis, 110 Mass. 157; 
Hau:u v. Humphrey, 9 Pick. 350, 20 Am. Dec .. 
483. • 

The Statute devesting the husband of all in-
terest. at the same instant devested the wife of Dickman, J., deli vered the opinion of tbe-
aU interest; so that she was the competent, dis- court: 
interested witness named in the Statute. Mary A. Powers. the wife of the defendant 

Jackson v. Wood8.1 Johns. Cas. 163; JaMson in error, George O. Powers, died on the 13th 
v. Durland, 2 Johns. Cas. 314; Win~lOUl v. day of December, 1881,1eavingissue one child. 
Kimball, 25 Me. 493; 1 Redf. Wills, p. 2:>8. Orris Irving Powers, who thereafter, and be-

II the provisions of tbat Statute did not so fore tbis snit was begun, died aged six monlhs. 
operate the :filing of the written renunciation It was claimed that :Mary A. Powers, in her­
and release did; and thereafter forthe purposes last sickness, made a verbal will, which was OQ­

of making the will a valid verbal last will as it the 19th day of December, 1881, reduced to wlit~ 
pertained to the other legatees therein named, mg, and subscribed by Orris D. Vroman and 
they were both competent, disinterested wit- his wife Emma J . Vroman as witnesses. The" 
nesses. alleged verlJal will was presented to and 

Cook v. (hant, 16 Sergo & R. 198. 16 Am. admitted to probate by the Probate Court of 
Dec. 564; BU'r1"ittv. SiUiman, 13 N. Y. 93, 641 Cuyahoga County. By the terms of the will, 
Am. Dec. 532; 1 Red!. Wills, pp. 256, 257; 1 Orris D. Vroman, Joseph Vroman, Albert K.. 
Schouler. Wills, ~ 351, p.359. I Vroman and Adiram Vroman, the plaintiffs in 

This is so in the case of a nuncupative will error, brothers of ~Iary A. Powers, and Orris-
as in that of any ot.her. Irving Powers are named as the several legatees 

given to. person named to be distnlmted by him. 
•• according to private instructions I give him:n 
which inBtructions were verbal and directed pa.y­
ment of the property, which is in 8 foreign coun~ 
try. to relatives in that country,-egulty will carry 
out "the intention by charging the legatee with a 
constructive trust in favor of the beneficiaries 
named in the private inatructiOl!9 to b.in4 as 
against the other heirs; and he will not be charged 
with a trust in favor ot the latter. Curdy v. Ber­
ton. '19 cat. i2O. 

NuncupatiU tDiU; nat: (n 1'a~ Btatea. 

A DUncupative will must be strictly proved in all 
essential points. Scaife v. Emmons (Ga.) March 
10, 1800. 

To render a nuncupative will valid, it must ap­
pear that the deceased was in extremis when he 
made it; and it is invalid where deceased bad 
plenty of time and opportunity to execute It for­
mal written will. Ibid. 

One of the formalities required by the Louisiana 
Civil Code in the confectioD of a testament nuncu~ 
8L.R.A. 

pative in form. and received by public act is that 
the act must be received by a notary in tbe pres­
ence of three witnesses residing in the pari~b 
where the instrument is made. This formality 
must be observed; otherwi.!!e the testament is nun 
and void. Weick v. Henne (La.) Dec. 17. 1888. 

Nuncupative testamenta are full proof of them­
selves. They must bear upon their faces the evi­
dence that all the formalities required by Illw have­
been complied with. An omission of any formal­
ity cannot be supplied by evidence dehon! the "teS.­
tament. Ibid. 
If executed. before two comvetent Witne8&'S only 

it is Jnvalid; and if executed before three w:itnesses~ 
one of whom did not understand the language in." 
which the will was arawn up and the testator ex· 
Pl'eS8ed him~lf. it is invalid. Dauterive's Sue­
cewoD,39 La. Ann. 1092. 

.A.. nuncupative will under private signature need 
not be shown to have been dictated by the testator 
when written out of the pre;ence of the witRe£&. 
Pfarr ·r. Delmont, 39 La. Ann. 2M. . 

A verbal will, to be valid. must be proved by 
three Witnesses present at the making thereof, and. 
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of Mary A. Powers. Suit was brought by 
George O. Powers, in the court of common 
pleas, against the plaintiffs in error, to set aside 
the will. on the ground, among others, that it 
was not subscribed by two competent, disin­
terested witnesses. The case was tried in the 
court of common pleas in May. 1884, and by 
verdict am] judgment of the court the will was 
set aside. The defendants appealed, and on 
February 15. 1887, the case was tried in the 
circuit court, and it was found by the verdict 
and judgment rendered therein that the paper 
purporting to be the last will of Mary A. 
Powers was not her last will During the trial 
in the circuit court, a written renunciation of all 
interest under tIle will, made and signed Febru­
ary 13, 1887, by Orris D. Vroman and Emma 
J. Vroman, the two witnesses to the alle~ed 
verbal will, was :filed in that 'court, which 
renunciation. on being offered in evidence, 
wasruIed out by the court. 

The court, 81!long other matters, charged 
the jury as follows: "That if they should 
find from the evidence that one of said witnesses 
to said will, Orris D. Vroman, was the brother 
of the testatrix and one of the residuary leg-a­
tees mentioned in said alle!!ed will, and that 
said Emma J. Vroman was at the time the 
wife of the said Orris D. Vroman, the said 
witnesses to said will were not, within the 
meaning of the Statute of Ohio, competent, 
disinterested witnesses to said will, and because 
of that fact said will would not be the valid 
verbal will of the said Mary A. Powers.o

, 

It is contended in b~alf of the plaintiffs in 
enor that the circuit court erred. first, in charg­
ing the jury that Orris D. Vroman and Emma 
J. Vroman. under tbeconditions above stated, 
would not be competent and disinterested wit­
nesses, within the meaning of the Statute; and 
~cond, in refusing to allow the paper contain­
lD,2' their renunciation of interest to be put· in 
evidence. ' 

I. It is provided by section 5991, of tbe 
Revised Statutes that "8 verbal will, made 
in the last sickness, shall be valid in respect to. 
personal property. if reduced to writing. and 
subscribed by two competent disinterested wit­
nesses, within ten days after the speaking of 
the testamentary words; and if it be proved by 
said witnesses that the testator W8S of sound 
mind and memory, and Dot under any restraint, 
and called upon some person present, at the 
time the testamentary words were spoken, 
to bear testimony to said disposition as his. 
will." The Statute requires that both the wit­
nesses shall be competent and disinterested, 
and not one only. In our judgment. Orris D. 
Vroman did not meet the requirement of the 
Statute as to competency and disinterestedness. 
He had a sufficiently immediate, beneficial in­
terest in the will to disqualify him from becom· 
ing a subscribing witness thereto. The alleged 
will provided that a certain sum of money in 
the hands of her brother, Orris D. Vroman. 
belonging to the testatrix, if not used for her­
sickness and incident expenses, should be­
placed where her son could have iton arriving 
at the age of twenty·one years; and that if be 
died before the age of twenty-one years, the­
money should go to her brothers; and that, 
whatever funds were to come from her mother's. 
estate were to go in the same manner. One of 
the witnesses. therefore, being incompetentand 
disqualified by reason of interest, there was 
not a compliance with the statutory require­
ment that the two witnesses to the verbal will 
should be competent and disinterested, and the 
will, in consequence, cannot be held to be valid. 
We find no error in the charge of the court. 

It is urged, however. that if there was a dis­
quali.fication of interest in one or both of the 
witnesses, it was removed by the operation of 
section 5925 of the Revised Statutes, which 
provides that "if a devise ·or bequest is given 
to 8 person who is a witness to the will. and 

be made fn the last sickness of the te8tator. The t mental imbecility. interest or crime. Fuller v. 
term "last sickness" means 'in extnlmis. Carroll v •• Fullet', 83 Ky. iUS. 
Donha!D, 8 Cent. Rep. 649, 42 N. J. Eq. 625. A statute providing that a bequest shall be void 
If decedent could have made a written will, a when made to a subscribing witne8s. or the hus­

nuncupative one will be of no avail. and where he band or wife of :sucb, does not make ,"oid a chari­
lived nine days after, deliberately selecting the table bequest -tor the poor of a ceJigious society to 
nunCUpative method, such will cannot be admitted whi('h tbe subscnoing witnesses belong. Good-
to probate. Ibid. rich's App. 5j Conn. 2'i'5. 

CnderN. C.eode. 12148, a nuneupativewill which A husband is not disqualified. on account of biiJ 
Is put in writing within ten days after it is made, interest., to act as a suhscribingwitneas to a will, on 
DlRy be proved by the witnesses thereof, eitber the ground that his wife is named tberein as a dev_ 
before or after the lapse of six months next after isee of real estate. Bates v. Officer. '10 Iowa.. 
It is made; and where the proofs and examination Si3. 
of the witnes.."CS are taken. and an order of citation Prior to Statute of lSS&, .. will W88 void when one 
and publication of notice made within the six of three witnesses was the husband of one of th~ 
months, the proceeding cannot be dismissed 00. legatees. Giddings v. Turgeon, 2 New Eng. Rep. 
cause the will is not admitted to probate within 4G6, 58 Vt. 100. 
the six months. .& Haygood's Will. 101 N. C. Where the will contains a devise or legacy to a 
fiji. town. in trust, a taxpaying inhabitant of the town 

The Texas statute authorizing any person wbo is is not thereby rendered an incompetent witness to 
competent to make a will, to "dispose of his prop. the will. Be Marston., 3 New Eng. Rep. 601, '19 Me. 
eUyby nuncupative wm." does not apply to real :s. 
property. It must be considered as intending to Where the will contains a legacy to an incor­
re-enact the former law on the-subject. Moffett v. porated ball association., "in part to secure a liberal 
UofIett, 67 Tex. M2. policy in respect to the use of the ball for objecu 

Quau)tcatWn 01 Wftnas. 
~ere the statute requirf"S •• at least two credible 

"Vltnes.scs" it means persons not disqualilled by 
8L.R.A. 

of public interest.," a stockholder in that llS-."Ocla_ 
tion is not thereby rendered aD incompetem wit~ 
ness to the wilL ILid. 
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the will cannot otherwise be proved than by 
the testimony of such witness, the devise or 
bequest shall be void, and the witness shan be 
competent to ¢ve testimony of the execution 
of the will, in like manner as if such devise or 
bequest had not been made:~ 

This !!ection. when considered in connection 
with the preceding sections of the chapter, in­
cluding section 5916, is cJearly applicable only 
to duly executed written wills. Section· 5919 
requires that "every last will and testament 
(except nuncupative wil1s hereinafter provided 
for) shall be in writ.ing, sDd signed at the eod 
thereof by the party making the same •.• 
and shal1 be attested and SU bscribed in the 
presence of such party by two or more compe­
tent witnesses," etc. 

The sections immediately following, embrac­
in!! section 5925, are so connected by obvious 
reference to a will in writing, as to preclude 
the idea of applying the last-mentioned section 
to nuncupative wills, which, by the Statute, 
are assigned to a separate and distinct d~s, 
and are subject to different requisites and con· 
<litions. 

Section 5925 in providing that "the witness 
'Shall be competent to give testimony in the ex­
-ecution of the wilT," evidently refers to the full, 
l~ga.l formalities ()f a signature by the testator, 
.and an attestation by competent witnesses who 
subscribe in the testator's presence, and not, as 
in 8. nuncupative will. to the testatorsspeaking 
testamentary words in his last sickness, which 
are to be reduced to writing and subscribed by 
competent and disinteTested witnesses, within 
ten days after the words are spoken. 

It The renouncement and release by Orris 
D. Vroman of 811 right and interest was Dot 
tiled until more than five years after the verbal 
will is al1eged to have been made. Such 8 re­
lease did not l'eIDo"Ye his disqualificati.on as a 
witness. The Statute contemplates the verbal 
will as made in the last sickness. Within ten 
days after the speaking of the tt'stamentary 
words, the will roust be reduced to writing, and 
-subscribed bv two witnes~es who are then com· 
petent ano. disinterested. 

The rule, it is said, which reason should now 
pronounce the uuiversal one, is that the com· 
petency of witnesses, like that of the testator, 
is t-ested by cne'~ status at the time when 
the will was executed. Schouler. Wills, 
Ii 351. 

In Patten v. Tallman, 27 tIe. 27, the court 
says: "The competency of an attesting witness 
is not to be de!ermined upon the state of facts 
existin~ at the time when the will is presented 
for prooate~ but upon those existing at the time 
of the 8ttestation." 

In Morton v. Infll'am, 11 Ired. L. 368. it was 
held. that a person named as executor is not 
competent as an attesting witness to a will of 
persomllty; and that his subsequent renunda· 
tion a.nd release will not make him SO; and that 
he must be disinterested at the time of a,," 
testation. 

In Huie v. McConnell, 2 Jones, L. 45S. the 
court remarks: HIt is weU settled that an attest­
ing witness. to a will must be competent at 
the time of attestation, and that no subsequent 
reJease, where the objection is ODe of interest. 
can restore competency." 

In Workman v. lJominick, S Strobh. L.589. 
it was held that "credible" means competent; 
and the competency of the witness must be re­
ferred to the time of attestation. Frost, J.. 
said: "This point is settled. It is affirmed by 
aU the elementary Writers .••• If the wit;.. 
nesses do not possess, at the time of the execu· 
tion of the will, the quality required, it cannot 
afterwards be supplied. If any of them be not 
then cl'ediol~, by reason of a benefit he may tak.e 
by the instrument, be cannot be made credible 
by a future release •••• The will would be 
absolutely in the power of the witness. If be 
consents to release, the will is established; if he 
refuses, the will is annulled. It is in his power 
to set up the estate at auction between tb& 
legatees and next of kin, and sell it to the 
highest bidrlel'. And thus, being first bribed by 
an interest, in the will to make it, he is open to 
another bribe to vacate it." 

S~e StnMrt v. Harriman, 56 N. H. 25; HOIU' 
"Y. Humphrey, 9 Pick. 350; lli:Jgin~v. Cu'rltlm, 
28 )Id. 115; Pease v. AIUs, 110 Mass. 157; 
AllisoT~ v. Allison. 4 Hawks, 141; Tucker v. 
Tucker, 5 Ired. L. 161; Greenl. Ev. ~ 691. 

The rule laid dOWD in the above citations ac­
quires additional force and significance when 
applied to the attestation and establishment of 
verbal wills. The rule, it is true, in its appIi· 
cation to wills in writing, is controlled by 
section 5925 or the Revised Statutes, but that 
spclion, as we have before observed. is not a.~ 
plicable to nuncupative wills. 

Judgment a.1finned. 

~IA15SACIIUSETTS SUPREME JUDICIAL COURT. 

FREE)!AN'S NATIONAL BANK •. 
NATIONAL TUBE WORKS CO. 

'-._.Mass .. __ .) 

1. The owner of'drafts, who indorses them in 
blank and places them with a bank for collection,. 

JIlayavail himself of the benefit of a restrictive 
indorsement placed thereon by such bank when 
it transmitted them to jts correspondent "for the 
purpose of elfectioS' such collectiOn. 

2. The legal title to eommereia.l paper 
indorsed uFor collection" passes ooly so 
far as to enable the jndorsee to demand. receive 

Non.-lndorsemll-nt of note (WbiR depoaitedfetr wI· I ofthenoteoritsproeeedBtatheiudo~. Sweeny 
• kclwn. v. Ea!!ter, 68 U. S.l WalL 166 (17 L. cd- 681). 

A ~pedal indorsement. "For collection" on a.j Where 8 bank on its own proposition enters into 
promissory note does nut transfer the ownership an 8.l'Tangement with another bank. whereby it, 
SL.R.A. 

See also 9 L. R. A. 553; 13 L. R. A. 241; 15 L. R. A. 102, 498; 17 L.R. A. 291; 21 
L. R. A. 753; 23 L. R. A. 161. 
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and sue for the money to be paid; upon such in­
Ilorsement the ownel." may control his paper until. 
it is ])aid, and may intercept the proceeds tbereOf 
in tile bands of an intermediate agent. 

3. A ba.nk9s indorsement of' eommereial 
pa,t!r directing paytnent uf'or account 
of itself'" does DOt imply that it is the owner of 
the paper, where the indOrSement of the bank: 
from which its title was derived was of the same 
kind. 

4. A bank to which comm.(!reial paper 
has been transmitted for collection will not 
be permitted to dispute the right of the owner 
to E!top payment thereof. although it has made 
credits or adv!Ulces to an intermediate collecting 
agC'nt on account (If the paper. if the same were 
made before the paper had been collected; nor 
can such advances be recovered from the owner 
as money paid for his use. 

(May. 1890.) 

The National Tube Works Companyoper­
ated mills at McKeesport, Pa., and had au 
office in BostoD, wbere the treasurer was located 
and the finances of the Company were kept. 
For the purpose of paying the running ex­
penses of the mills it was in the habit of drawing 
drafts on the treasurer in BostOD, and depositing 
them with the People's Bank of McKeesport, 
of which O. R. Stuckslager was (!aShier, for 
collection. 

This suit was brought upon two of those 
drafts, w Web were alike with the exception 
that the amounts were different. There was 
also a count upon an account annexe" for 
$7,000 for money paid to defendant's use, and 
interest thereon, being the aUlount paid by 
plaintiff to the Penn Bank, under date May 
20, 1684. 

Tbe fonawing is a copy of one of the drafts: 
$20,000. ~IcKeesJl{}rt, Pa., )[ayl7, 1884-

REPORT from the Supreme Judicial Court At sight for value received. pay to the order 
. for Suffolk C01.;nty (C • .Allen. J.) for the of ~ Chandon twenty thousand dollars and 

OpInIOn of the full court of an actIOn brought charge this office as per margin. 
to recover the amount alleged to be due upon National Tube Works Co .• 
certain accepted drafts, the payment of which by E. C. Converse, Asst. Mgr.ffYr Pre~ident. 
bad been stopped by the own~'. Judgment I To Wm. S. Eaton, Treas .• 8 Pemberton 
jQ1' deJendanb. ~ Square, Boston, .Ma.ss. 

undertakes to collect an paper sent it by the latter. I it. The latter cannot rooover back from the bank 
and to transmit the proceed3 at or upon designated the money paid, ~n the ground that it has failed to 
dates; and, in addition to such agency and servic-es, accountfor it to the owner. Smith v. Essex County 
all paper transmitted for collection containS a spe~ Bank. 22 Barb. 627; Ward v. Smith, '1'& U. B. '1 Wall. 
cia! or restrictive indorsement, the form of which «7 (19 L. ed. 207); Alley v. Rogers. 19 Gratt. 383. 
ill sugge5ted by the collecting bank, directing pay_ It is liable for the neglect. omission or other ntis­
me~t to the latter f(Jr the transmitting bank. and conduct of the bank or agent to whom. the note 01:' 
!JUtting that the paper was to be collected at par bill is sent by whicb the money is lost or other in_ 
and the proceeds remitted to the traIl8lDitting jury 8lli!tai.ned. Allen v. Merchants Bank., 22 Wend. 
bank (In speCified dates. without excbange.-the 215; West Branch Bank v. Fulmer, 3 Pa. 399; Ivory 
relation thus created. both as respects tho paper v. State Bank, 36 Mo. 475: Hoard v. Garner. 3Sandf. 
and the proeeeds thereof after collection, is that 179; Georgia Nat. Bank v. Henderson., 48 Ga. i93. 
?f prinCipal and agent,. and not of debtor and cred.. 
Itor. Commercial Nat. Bank v. Armstrong. 39 Fed. 
~. 684; Farmer's Bank v. Owen., 5 Cranch, C. C. 

Where a banker has received from his corres­
pondent a draft indorsed for collection, which is 
indol"8ed in like manner to his COrrespondent,. he 
cannotapproprlate the proceeds collected thereQn 
to the latter'!! debt to hiIDSl'lf, and refuse to pay 
the O'Viner. City Bank v.Weiss,67're.x.3U; Sweeny 
v. Easter. 68 U. S. 1 Wall. 166 (17 L. ed. 681); White 
v,. ~liners Nat. Bank, 102 u. S. 859 (26 L. cd. 251); 
!:1l"St liat. Bank v. Reno County Ban..k, 1 McCrary. 

.3 Fed. Rep. 257. 
An indorsement by a collecting a.gent of a check 

~nt to bim for collection. without using the word 
agent.. .. is. in behalf of his prinCipal.., an indo~ 

lDent Dlerely for the purpose of collection., and is 
~ot . a guaranty of the genuineness of the check. 

atiol1al City Bank: Y. Westcott. 118 N. Y.468. 
~e indorsement of the words "For collection." 

011 InVoices accompanying bi1I8 of lading attached 
as colla~ral security to drafts discounted" implies 
no ~ty of the genuineness of the bills. Goou 
v. Ka~'"8.8 City Bank. 119 U. S. 551 (30 1.. ed. 515). 
b A.n Indo~ of a ~romiS80ry. note for collection 
b~ Such a title as Will enable him to sue thereon in 
R 18~WD name. though he paid nothing forthenot;e. 
(; rts v. Parrish. 1'1 Or. 583;.Roberts v. Snow 

4 eb.j Oct.3, lR89. 
tb Be hOlil8 the note subject to the same defenf!le8 

~t_CQuld have been made to it in the hands of the 
OIJH"Illa} payee,. lbi<l 

CoUuting bank at agent 01 owner. 
II, The bank receiving the paper fol' collection is the 
8 gent of the owner and not of the mak.er who pays 

L.E. A. 

Liab11itV f(Jf" neglect of dutu to cn-ve notice. 

It isliable if it fails tOg"ivenotlceto the indot'SCr! 
in case of the maker's default;. where it is the usage 
of banks to give such notice. Smedes v. Bank of 
Utica. m Johns. 372; Bank of Utica v. Smedes. 3 
Cow. 662; Bank of Utica v# McKinster, 11 Wend.. 
473; )lcKinste ... v. Bank of Utica.. g Wend. (6; Cur­
tis v. Leavitt, 15 N. Y.9,l5'1. 
If the bill is payable at the plaCe where the bank 

conducts ita business. it is liable for any neglect of 
duty as to protest and n(Jtice. unless there be sOme 
agreement to the contrary. express or implied. 
Montgomery County Bank v. Albany City Dank, '1 
N. Y. 459; Fabens v. ~Iercantile Bank, 23 Pick. 330; 
Halls v. State Bank, 3 Rich. L. 366; Caldwell v. 
Evans. 5 llush.. sso: Balme v. Wambaugh,,16 Mino.. 
]3). 

A notice issued by the Chicago bank to its ctJS.. 
tomers, after the receipt of tbe notesIQrcollection. 
that it would be compelled to place aU funds re­
ceived in payment of collections to tbe credit of ita 
corre8pondents in such currency as was received 
in Chicago-to wit. bill! of Illinois banks. to be 
drawn for only In b"ke bills-does not change the 
rightsofthepartieB. Marine Bank v.Fulwn COun~ 
ty Bank, 69 U. S. 2 WalL 252 (1'1 L. ad. 785). 
If a~bank fails to demand payment of a bill held 

for collection. it makes the bill ita own., and be. 
comes liable for the amount. It is &aent for the 
holder, not of the drawer. Bank of Wa.shingtoQ. 
v. Triplett. 26 U. S.l Pet.:!5 (7 L. ed. 37). 

Its failure to give notice to the drawer tha.t: too 
drawee was not found at home when ca.lled upon 
to accept the bill is not such negligence as dis­
charges tbe drawer from his liability. where it i3 
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[In the margin:] No. 6511 cbarge to account I Geo. P. Tenney, Esq. Ca. 
of __ Boston, Ma88. 

[Across the face:] May 19--84. Accepted E. Dear Sir,-'Ve inclose for coUection 
R llall, Asst. Treas. W. 8. Eaton. Trs.. No. 6611 2O,(}f}() 

[Indorsements:] Pay to the order of C. R. ., ,. .... 6'612, 9,900 
Stuckslager, Cashier. A. Chandan. [Sta~p:l, Yours Respectfnll.y, 

Pay Penn Bank or order for account of Peo- FREEMAN s NAT L BA-~ G. L. ReIber. 
pIe's Bank. McKeesport. Pa. C. R. Stuck- B::J~~9,~~' , Cashier. 
slager, Cashier. T. D. Gardner. As. Cash. CORRESPONDENCE. "" 

Pay Freeman's Nat'} Bank, B?stOD, or order Acknowledged. 
for account of Penn Bank. Pittsburgh, Pa. The drafts were received by the Freeman's 
G. L. Reiber, Cashier. Dank }lay 19, and were accepted by the defend. 

ant the same day. 
The drafts were deposited in the People's }lay 20 the Penn-Bank deck for $7,000 

Bank, and on the same day they were sent by reached the Freeman's Bank through the Bas­
the People's Bank to its correspondent. the ton Clearing House and was paid. 
Penn Bank of Pittsburg, indorsed as above The drafts, when received by the Freeman's 
and inclosed in the following letter: Bank. were entered upon its collec!ion book, 

Penn Bank Pittsburg 
Dear Bir,-We inclose for collection 

but have never been enteted upon Its account 
current or upon any other book or account to 

and the credit of the Penn Bank. 
credit. 

W. S. E.?ton, 17'. St. $20,000 
$8,900 

Very Respectfully, 
C. R. Stuckslager, Cashier. 

On the 21st or 22d of 1I1ay the Penn Bank 
failed, and the defendant's treasurer was noti­
fied by the People's Bank and the manager of 
the National Tube 'Yorks at McKeesport not to 
pay the same. Payment was accordingly re­
fused on presentation on May 22, and this 

The Penn Bank acknowledged their receipt suit was thereupon commenced. 
IS follows: MeS8J'8. W. G. Russell and Jabez Fox. 

People'. Bank ' 
for plaintiff: 

The legal title at least passed by the indorse· 
ment .. Pay Peon Bank or order for account of Your account bas credit 

Letter 17 723.89 the People's Bank." . 
Fi'rst lr~at. Bank v. Smith, 132 ]'fnss. 227. 

M-urrmo v. Stuart, 8 Moore, P. C. 267. 
ItemS 

We cbarge your account 
Exchange 
'Ve entex for collection Eaton item' 

.A. second restrictive indorsement like that of 
£0,000.00 the Penn Bank in the present case is just as 

.. u u 

To be used when paid. 
9,900. unequivocal an assertion of title in the second 

indorser as if it stood alone. 
Mercnantl Nat. Bank v. Hanson, 33 Minn. Very Respectfully. 

G. L. Reiber. Cashier. 40, cited in Man7-'facturers :A7"at. Ba-nk v. Cuu­
tinental Bank, 2 L. R. A.. 699, 1481\lass. 5,')8. 

l\Iay 17 tbe Penn Bank sent the drafts to its The fact that the indorsement of the Penn 
Boston correspondent. the Freeman's Bank. Bank was l'e'itrictive would not prevent the 
indorsed as above and inclosed in the fOllowing title from pMsing to the plaintiff to secure the 
letter: sum advanced. 

not the usage of the bank to consider the bill dis­
honored in such a case. Ibid. 

A bank receiving fot' collection dro.ft8 drawn 
against shipments of cattle, on which payment is 
refused, and which fails to send Dotice of such re­
fusal for more than twenty-four hours. cannot 
appropriate the proceeds of the cattle, which it col· 
Jects forthe drawee of such drafts, to hIs indebted­
ness to the bank on overdrafts. G1lle!lpie v. Union 
Stockyards Nat. Bank, 41 Fed. Rep. zn.. . 

The bank is responsible for the amount of the 
bill in case of its neilligence as to notice oC present­
ment and nonpayment. Allen v. Suydam, 20 Wend. 
~ Borup v. Killinger. 5 Minn.~: Chicopee Bank 
v. Seventh Nat. Bank. '15 U. s.. 8 Wall 6-U (19 L. ed. 
422); Essex County Nat. Bank v. Bank of 11ontreaI. 
15 Am. L. Reg. N.S.418; Woolen v. New York & E. 
Bank., 12 BIatch!. 359; Indig v. National City Bank, 
SON. Y. 100; Ayrault v. Pacifio Bank. 6 Robt. 337. 

the failure or dishonesty of another bank selected 
by itself to make the collection, never receives the 
money paid on such draft by the drawre, in the ab--
8ence of any agreement in regard to the matter, 
the home bank is liable totbe customerfo"l' the loss 
of the money. Simpson v. Waldby~ 8 west.. Rep. 
158, 63 Mich. 439. 
If a collecting bank surrenders a check to a bank 

on which Jt 19 drawn., and accepts a"cushier's check 
or other obligation in lieu thereof, itsliubility toits 
depositor is fixedas much as 1t it had received the 
cash. Fifth Nat. Bank v. Ashworth, 2 L. R. A.. 491. 
1Z3 Pa. 212. 
If it employs some other bank or individual to 

collect the bill the latter becomes the agent of the 
former bank. and not o! the owner, to which it:ls 
answerable for neglect of its duty as agent. Com. 
merciai Bank v. Union Bank., 11 N. Y. 203; Mont­
gomery County Bank v. Albany City Bank,. 7 N. Y. 
459: Merchants&M. Bunk v. Stalrord Nat. Bank." 

.LJabilitll of aqent of collecting bank.. Conn. 564; Reeves v. State Bank, 8 Ohio St. 46.S; 
The bank receiving the note for collection, and Hoover v. Wise, 91 U. S. 008 (23 L. ed. 392). 

not its agent, is liable to the owner. Hyde v. First If a party sends a bill of exchange to his agent 
Nat. Bank, '1&, 1M. forcollectio~ who remits it to a sub-ageut, li.ing 

Where a person goes to a bank, in the ordinary I in the same place wjth the drawee. who recei\'e9 
eourse of business lIealing, and intru...«ts to it the the money, th3 holder of the bill ea.n reeover the 
collection of a draft drawn upon some person re- / money of the sul)...agent. If the sub-agent has 
siding a; a distance., au.d the home bank. through made no ad vance8 and given no new credit to the 
SI.R.A. 



lS90. FREE1lAN's NATIONAL BANK V. NATIONAL TUBE WORD Co. 

A banker who has advanced money to an-. out of the National Tube Works Company. 
other has a lien upon all the securities in his Commercial Nat. Bank v. Armstrong. 39 Fed. 
hands. including paper deposited for eoUee- Rep. 684; Pir8t Nat. Bank v. Armstrong. 36 
tion. to secure the amount of such advance. Fed. Rep. 59; Manufacturers Nat. Bank v. Con-

ll"ood v. Boy18ton :Nat. Bank. 129 JIass. 358; tinental Bank, 2 L. R. A. 699, 148 Mass. 553; 
Hackett v. Reynolds, 5 Cent. Rep. 521, 114 Pa. Fifth Nat. Bank v. Armstrong. 40 Fed. 
S28; Bank of Metropolis v. lYellJ England Bank, Rep. 46. 
42 U. S. 1 How. 234 (11 L. ed.l15); Coi/y v. If a bill be indorsed uFor the use of" or 
City Nat. Bank, 55 31ich. 379; 81lJeenyv. EMter, U For account of" the indorser. it is a restrict-
68 U. S. 1 Wall. 166 (17 L. ed. 681). ive indorsement, and is not an assignment of 

It cannot be said that the People's Bank, by the security. but merely an authority to col· 
permitting tbe Penn Bank to make this asser· lect. The titJe to the bill does not pa...<IS to the 
tion of its own title and to put upon the drafts indorsee, and such indorsee cannot indorse the 
this direction to collect for its own account, bill so as to pass any interestJn it. 
gave that bank a less extensive authority to White v. Miners Nat. Bank, 10-2 U. 8. 658 
deal with them than it would have had under a (26 L. ed. 250); RlCIJ v. Stearns, 3 Mass. 22-5, 
power of attorney" to sell, indorse and assign" 227; Wilson v. Holmes, 5 .Mass. 543; Sigourney 
the securities" on behalf" of its principa1, and v. Lloyd, 8 Barn. & C. 622; Rock County ~l"at. 
yet it has been held that under such a power Bank v. Hollister, 21 ~linn. 385; Tldrd Nat. 
the agent could pledge the securities for a loan Bank v. Clark. 23 Minn. 263; Lawrence v. PUs· 
upon his private account. sell, 77 Pa. 460; William, v. Slladholt, 1 Ca-

Bank of Bengal v. ]i1agan, 7 Moore, P. C. 61. babe & Ellis, 529; 2 Ames, Bills and Notes, 
It could be no departure from tbe line of index, p. 837. 

agency for the plaintiff to remit to the Penn The Freeman's Bank had notice from the 
Bank in advance of collection, and to rely up- form of the indorsements that the Penn Bank 
on tbe security of these drafts. bad no interest in the drafts. and that the 

Where a p~rson had purcbased goods autbority of the Penn Bank to collect might be 
from a broker and had paid for them in part by revoked at any time before the maturity of the 
an advance on -his general account before the drafts. Therefore, if it paid the $7,000 in re­
delivery of the goods, such payments would be liance on acceptances. it acted at its peril. 
allowed as against the prinCipal, .. if it was the Treuttel v. Barandon~ 8 Taunt. 100. 
ll.sual practice for payments to be made from The People's Bank, having received the 
t~me to time, sometimes to 8. smaller and some- drafts simply as agents to collect, indOrse them 
tImes to a larger amount than was actually due •• Pay Penn Bank or order for account of Peo­
at the time...·" pIe's Bank." This was a restrictive indorse-

Oattffl'an v. Hindle, L. R. 2 C. P. 368; Fish ment. and neitber the Penn Bank nor any sub--
v. Kempton, 7 C. B. 692; lVa:rner v. M'Kay. 1 sequent indorsee could claim to be holder for 
Mees. &: W. 591. value witbout notice as against the National 

The money was paid to the defendant's use Tube Works. the real owners of the paper. 
and at its request and we can recover ind~ Treuttel v. Barandon. 8 Taunt.1OO; lVilson 
pendently of any question of title to the drafts. v. Holmes, () Mass. 543; White v. Miner. ~'at. 

Homes v. Dana, 12 Mass. 190; Bryant v. Bank. 102 U. S. 658 (26 L. ed. 250); Sweeny v. 
Good""", 5 Pick. 228; Mirick v. Jilrench, 2 Easter, 68 U. S.l Wall 166 (17 L. ed. 681); 
Gray. 420. Manujaeturf:TsNat. Bankv. ContinentalBank. 

]fes878. Hutchins &; Wheeler, for de­
fendant: 

The ownership of these drafts never passed 

agent on account of the remittance of the bill, he 
«nDot protect hiInself against such an action by 
passing the amount of the bill to the general credit 
.of .theagent. althou£"h the agent may be hiB debtor. 
Wilson v. Smit~ 44 U. S. 3 How. 763 (llL.ed. s:?O). 
. In New York. a collecting agent to whom paper 
IS. sent to be collected at some place remote from 
hl!:~ place of business has no implied authority to 
employ a 8ub-agent in the locality of the payee, 
and, without some. express undemanding to that 
e1Iect or qualifying his liability, is deemed to make 
Such selection and employment of another on his 
OWn account. and is alone chargeable for the con. 
~uct of the latter. Naser v. First Nat. Bank. 118 

• Y ..... 
Where" upon a bank'a agreement to transmit 

money toa person in a. distant city, plaintiff makes 
"'ith it a special deposit of the amount for that pur­
Po"€'. and receives a letter ot advice directed to a 
bank in that city, to the etrect that the latter's ae­
~Ount is credited with the money torthe use of the 
One to whom lttsto go plaintiff may recover back ihe depOSit in ease the ~rrespondent bank faila b&­

Ore receiving the letter. which is returned with 
the amount unpaid; and the fact that the money is 
credited to the account of the correspondent bank 
BL.fi.A. 

2 L. R. A. 699, 148 !lass. 553; Firat Nat. Bank 
v. Reno Oounty Bank. 3 Fed. Rep.257; Blaine 
v. Bourne. 11 R L 119; Lea771 T. Blanchard. 
48 Me. 269. 

on the books ot the bank of deposit .Is immateriaL 
See nota to Cutler -T. American Exeh. Nat. Bank: 
(N. Y." L.. R. A. S!8. 

A bank holding au assignment of a pollcy of in_ 
surance to collect itand pay certain claims, includ­
ing one of its own. therefrom, and pay the balance 
to the insured or his order. cannot be held liable on 
an order which It has accepted to be paid out of 
the balance. if. in the exercise of reasonable dili_ 
gence and in good faith. it has settled the suit to 
collect the insurance for tbe amount merely of its 
own claim, after notice to the pen;<>n holding the 
order who made no move or proposition to prose­
cute the 8U.it.- Meyerv.Farmers&T • .Bank, 'Z1 Iowa, 
ass. 

Where a check was sent to a company for collec· 
tlon., of which fact the drawee was advised by the 
indorsement upon It. and the collecting company 
received the money from the drawee. and, prior to 
the time of the discovery of the fraudulent charac­
ter of the check. gave the money to the company 
from which it was received for collection. the col­
lecting company is not liable to the drawee as for 
money paid by mistake. National City Bank T. 
westcott. liS N. Y. (88. 



46 AIASSAcnusE'l'TS S,?PREllE JUDICIAL COUBT. 

Tbe plaintiff may rely on the restrictive in· 
dorsement made by its agent, the People's 
Ban14 although it had indorsed the drafts in 
blank. 

SW"'"Y v. EMler. 6S U. S. 1 Wall. 166 (17 L. 
ed. 681); Wilson v. Holme:!,:; ~Iass. 543; Bank 
of Wa~'H'n~'ton v. Triplett. 26 Co S. 1 Pet. 25 (7 
L. ed. 37); Laurence v. Stonington Bank. 6 
Coon. 521; .Ayer v. HutchinlJ, 4 Mass. 370.-

.. For the use of" or .. For the account of" 
tbe indorsee, or equivalent words, is the sim­
plest and most direct way of expressi?g a re­
strictive indorsement, and such has uDlversally 
been their cons\ruction. 

Snee v. Prescot. 1 Atk. 245, 249; Rice v. 
Stearns, 3 Mass. 225, 227; Merchants Nat. 
Bank v. Hanson, 33 Minn. 40; Treuttel v. Ba­
'f'Qlldon, 8 Taunt. 100; Wilson v. Holmes. 5 ~Iass. 
543; Leary v. Blanchard, 481He. 269; Wlate v. 
Minera Nat. Bank, 102 U. S. 658 (26 L. ed. 
250); Lawrence v. Fussell, 77 Pa. 460. 

sent to the Penn Bank, was simply, "We in­
close for collection and credit" the drafts, de­
scribing them. The Penn Bank in itsreplysaid. 
•• We enter for col1ection" the drafts described, 
"to be used when puid." The drafts when re­
ceiVed by the Freeman's Bank were entered upon 
its coIlection book, but have never been entered 
upon its account current, or upon any other 
book of aCCGunt to the credit of the Penn Bank. 

It has so long been held by the courts that 
an indorsement of this kind is restrictive, pro­
tecting the rights of the owner, that officers of 
banks must be presumed to have well under· 
stood the law. and, when they have honored 
overdrafts drawn by other banks which had 
sent paper for collection, must have done it 
trusting in part to the financial soundness of 
their correspondent, and in part to the proba­
bility that the drafts would be paid, and not to 
a supposed legal right to control the drafts 
against the owner. Rice v. Stearns, 3 }1a~s. 
225,227; WU&:m Y. Holmes, 51\lass. 543; 'Ireut--

Euowltoa., J., delivered the opinioD of the tell v. Barandon. 8 Taunt. 100; SigfJUrney v. 
court: Lloyd, 8 Barn. & C. 622; Leary v. Blanrllard. 

The indorsement from the defendant to the 48 !le. 269; Sweeny'y. Easter, 68 U. S.l Wal1. 
People's Bank, although in terms unrestricted, 166. [17 L. ed. 6811; Bank of Washington v. 
was without consideration. and merely for the Tnplett, 26 U. S. 1 "Pet. 21) [7 L. ed. 37]; Law­
purpose of collection. The People's Bank be- renee v. Stonington Bank, 6 Conn. 521; Bank 
came the agent of the defendant, and the de- ·of Metropolis v. New England Bank, 42 U. s. 
fendant, 8S owner of the drafts. can avail itself 1 How. 234 rl1 L. ed.115], 47 u. S. 6 How. 
of all that its agent did for its protection. The 212 [12 L. ea. 409]. ' 
subsequent indorsements through which the One who collects commercial papers througb 
drafts came to the plaintiff were both nstric- the agency of banks must be beld to impliedly 
Hve, giving notice that the ownership had Dot contract that the business may be done accord. 
passed beyond the People's Bank. They pur- ing to their wen-known usages so far as to 
ported to be made only for the purpose of col· permit the money collected to be mingled with 
lection on account of the owner, and they the funds of the collecting bank. iJorcnester 
merely passed the Jegal title so far as to enable &: M. Bank v. ]),Tew England Bank.l Cush. 117. 
the indorsees to demand, receive and sue for When a payment is made to his agent and 
the money to be paid.. FirfJt Nat. Bank v. the money is put with the money of the col­
Smith, 132 Mass. -2'2.7. lecting bank he has a right to receive a cor-

It is well settled that upon such an indorse- responding sum, but he loses his right to the 
ment the owner may control his negotiable specific fund. In the absence of directions to 
paper nntil it is paid, and may intercept the the contrary, the collecting bank may pay it to 
proceeds of it in the hands of an intermediate the bank to which it should regularly be remit­
agent. ManUfacturers-Nat. Bank v. Continen· ted, by setting it off against a debt due from 
tal Bank. 148 .Mass. 553, 2 L. R. A. 699, and that bank and giving credit for it in the ac-
cases there cited. count. 

The indorsementofthePeDnNationalEank, Very likely authority to coHeet would au-
taken in connection with the former indorse- thorize the receipt of the money from the pay­
ment of the People's Bank, did not by the or before maturity if he saw fit then to pay_ 
words "For account of PenD Bank," imply that and remittances afterwards made, whether by 
the Penn BaDk was the owner. It was 8 re- actual transmissions of money or by a set-off 
quest to pay" For account of" the Penn Bank and adjustment of accounts in the usual way, 
as agent of the People's Bank. An unbroken would be good against the owner. In the 
succession of 8llch indorsements would indio present case DO collection was made, for pay~ 
cate that each indorsee was acting by the di- ment was stopped before the draft become due. 
rection of ilie lIext preceding indorser who was The plaintiff bad no right to advance the Penn 
himself an agent of the owner who had before Bank $7,000, or any other sum, on account of 
indorsed and for whom the collection was to be the defendant. Its on1"f authority Wa."I to trans­
made. mit or pay by adjustment and set-off money 

Nothing was shown in the course of busi- which it received for the defendant. 
D~SS o~ either Cff th~ b~nks necessa~ly to con· I We are of opinion that uPO!l the facts re­
fhct WIth the ImplIcatIon to be denved from I ported, the action cannot be maIntained.. 
the form of the indorsements. The letter of Judfjme-ntjor th8 defendant. 
the People's Bank, in which the 4rafts were 
SL.R.A. 



1890. COOPER V. ARMOUR. 

UNITED STATES CIRC17IT COURT, NORTHER..'" DISTRICT OF NEW YORK. 

Thomas C. COOPER 
•• 

Philip D. ARlIOUR et al. 

C ____ Fed. Rep ..... , . 

1. An action for malicious prosecution 
will not lie in favor of one against whom an 
accusation has been preferred before a magis­
trate charging a crimlnal oft'ense. if hewas Dot 
apprebended and no process for bf8 arrest was 
issued. 

2. Although an a.ction f'or libel or slan­
der may be maintained in such ,case if the 
accusatiull was made with no bona fide intention 
of prosecuting it. yet an action brought for ma­
licious prosecution cannot be retained and 
treated as one for libel and slander if the defama­
tor)" words are not set out in the complaint. 

CAprill6. 1890.) 

ACTION to recover damages for an aUeged 
malicious prosecution. On plaintiff's mo­

tion for a new trial. Denied. 
Defendants filed an information against 

pl!rint;ifE before .. 8 police justice. an~ made ap­
plication for a warrant for plaintIff's arrest, 
for the alleged crime of forgery in the second 
degree. The justice subpcenaed witnesses to 
appear before him add be examined to deter­
mine whether or not the warrant should issne. 
Counsel appeared for the respective parties and 
the proceedings were conducted with all the 
formality of a regular trial The justice finally 
refused to issue the warrant. and plaintiff 
thereupon brought this action to recover dam· 
ages for the alleged malicious prosecution. 

The action was brought on for trial before 
Judge 'Vallace and 8. jury, and the judge di­
rected a verdict for defendants. 

The plaintiff thereupon filed this motion for 
a new trial. 
• Messrs. Ward &:; Cameron, for plaintiff, 
1D supPOrt of the motion: 
. Defendants inflicted a great injury on plain­

l!:fI and are liable therefor in damages in an ac. 
tlon on the case. 

See Smith v. Smith. 20 Hun, 555. 
. There was an actual and technical prosecu­

tion. 
McCarnte v. McGinley, 86 Ind. 538, 44 Am. !iP• 343; McPherlOn v. Runyon (~linn.) 40 
b. L. J_ 403; Smith v. Smith, 20 Dun, 555j 

Clarke v. POEtan. 6 Car. & P. 423; Stephens, 
.Mal. Pros. Wood's ed. p. 8; Addison, Torts, 
~30852t 856; TownShend. Slander and Libel. p. 

E' 'h.~ 422; Wuton T. Beeman. 27 L. J. N. S. 
xc 57. 

1 "To put the criminal law in force malicious· 
Y and. without any reasonable or probable 
~u:e.18 -w:r~)Ugful" for which 'aD. action will 
Ie or malIcIOUS prosecution 

p Addison. Torts, §~ 852, 856: Stepbens. lIa1. 
ros. Wood's ed. p. 5; Olarke v . .Postan, 81(,. 

1fa~. Dawson v. Vansandau,l1 Week. Rep. 516; 
oW!lsbend, Slander and Libel, § 422. p. 700. 
l.t IS Dot necessary in order to maintain this 

aCtion for malicious prosecution to show there 
8L.R.A. ' 

was any interference with the person or prop­
erty of the plaintiff . 

..lfcPhersfm v. Runyon, 8U'[Jl'a~' Mc(Jardle v. 
McGinley, 86 Ind. 538, 44 Am. Rep. 34a. 

It is not essential to the maintainin.; of 'his 
action tbat a warrant. summons or other proc­
ess should actually have been issued. 

Smitk v. 8m'Uk, aupra/ Addison, Torts, 
§ 859; Stephens, Mal. Pros. Wood's ed. p. 8. 

Messr,. Stedma.n. Thompson &:; An­
drews. for defendants: 

In an action of malicious prosecution the 
gravamen of the charge is that the plaintiff bas 
improperly been made the subject of legal proc­
ess to bis damage. 

Newjieldv. Copperman,47How. Pr.87;Law­
yer v. Loomis, S Thomp. & C. 393; Stewart v. 
&mne,orn, 98 U. S. 187 (25 L. ed. 116); IVa· 
more v. Mellinger. 64 Iowa. 741.30 Alb. L. J. 
oil; J[uldoon v. Rickey, 103 Pa. 110, 29 Alb. L. 
J. 457: Heyward v. Cuthbert, 4.McCord, L. (8. 
C.) 354; Kneeland v. Spitzka.10 Jones & S. 470; 
fYI>ri8coll v. jJfcBurney~ 2 Nott & UcC.54; 
GregO'l7l v. Derby, 8 Car. & P. 749. 

Wallace. J .• delivered the opinion of the 
court: 

The question in thls case is wbether an. ac­
tion for malicious prosecution will lie against 
the defendants who have preferred an accusa­
tion before a magistrate charging the plaintiff 
with a criminal offense, notwitbstanding the 
plaintiff was not apprehended and no process 
for his arrest was issued by the magistrate. 

The gist of the action of malicious prosecu­
tion is the putting of legal process in force. 
regularly. for the mere purpose of vexation or 
injuryj and the inconvenience or barm result­
ing. naturally or directly, from the suit or pros­
ecution, is the legal damage upon which it is 
founded. Some of the text-writers state that 
the action wi1llie whenever the defendant has 
made a charge of felony against the plaintiff 
with a view to induce a magistrate or tribunal 
to entertain it, whether any warrant or other 
process was issued or not. Stephens, ~laL 
Pros. Wood's ed. p. 8; Addison, Torts, § 856. 

Actions have been maintained in the natura 
of conspiracy for procuring a false indictment, 
and even for preferrin.~ a false charge of crime 
upon which tbe grand jury refused to indict; 
but tbe only decisions cited in support of the 
proposition that the action of malicious prosecu. 
tion will lie although a criminal proceeding 
has not actually been instituted by the issuing 
of process. where the point IlctualIy arose, are 
in the lfil!i PriU8 case of Clarke v. Postan. 6 
Car. & P. 423, and in the case of DaWSlJT6 v. 
Vansandau. 11 Week. Rep. 516, in which, al. 
thouO'h no process was issued. the plaintiff was 
take; into custody and held for examina.tion 
upon the charge. On the other band it was 
said by Patterson. J., in Greu01"]I v. lJerby •. 8 
Car. & P. 749, wbere there was a cbarge of 
stealing npon which a warrant was issued 
against the plaintiff. "that if the party was 
never apprebended no action would lie; and iD. 
O'Driscoll v. McBurney, 2 Nott & ~IcC. 54.55, 
it was said: "There can be no prosecution 
without an arrest. N 



CALIFORNIA SUPREXE COURT. 

The only injury sustained by the person ac· 
-eused when he is not taken into custody and 
no process has been issued against him is to his 
reputation; and for such an injury the action 
-of libel or slander is the appropriate remedy, 
aud would seem to be the only remedy. This 
is the view adopted By liare & Wallace in their 
notes to American Leading Cases (voL 1. p. 

.173): and the learned commentators state that 
-$lander or libel is the only appropriat.e remedy 
where a cbarge of felony has been made and a. 
"Warrant was not thereupon issued. and that 
malicious prosecution, and not slander orlibel, 
is the remedy whenever a warrant has been is­
sued. The question was fully considered by 
the Supreme Court of South Carolina in He.'I/­
aard v. Cuthbert, 4 !lcCord, L. 354, whether 
an action for malicious prosecution would lie 
founded on a criminal charge upon which no 
process was issued against the accused, and it 
was adjudged that it would not. In that case 
the charge was in the form of an information 
laid before the magistrate to procure a warrant 
for the arrest of the plaintiff. To the same 
-effect is the case of Kneeland v. Spitzka, 42 N. 
Y. Super. Ct. [10 Jones & S.] 470, where the 
.question was decided in an appellate court. 

In the early case of Ram ·v. Lamley, Hutt. 
113, it was held that an action of slander could 
Dot be maintained for an oral charge of felony 
made to a justice of the peace upon an 8-pplica· 
1ion for a warrant against the plaintiff, for the 
reason that if words so spoken were to be held 
.actionable "no other would come to a justice 
of the peace to inform. him of a felony." A 
defamatory statement spoken or written in a 
legal proceeding. civil or criminal, which is 
pertinent and material, is so unqualifiedly priv· 
Ueged that its truth cannot be drawn into queg.. 
"tion or malice predicated of it in an action for 

slander or libeL Ret-i8 v. 8mith~ 18 C. Is. 126; 
Lea v. White, 4 Sneed, 111; Garr v. &lden, 4 
N. Y. 91; Hawk v. Eran" 76 Iowa, 593. 

If upon considenttions of public policy such 
an action cannot be maintaine~ upon the same 
considerations no other action should lie. 
Without doubt libel or slander will lie for an 
accu.<;ation to a magistrate when made with no 
bonB :tide intention of prosecuting it. Unless 
such facts can be shown by the person accused 9 

or unless he is subjected to the vexation and 
expense of process against him, upon principle 
be ought not to be allowed to recover. 

The more generally approved doctrine is 
that for the prosecution of a civil action mali­
ciously and without probable cause, to the in~ 
jury of the plaintiff, he may maintain an action 
for damages although there was no interfer~ 
ence with his person or property. Pangburn 
v. Bull, 1 Wend. 345;JY7dpple v • .BUller, 11 
Conn. 582; Olo880n v. Staples. 42 Vt. 209; Eas­
tin v. Bank of Stockton, 66 Cal. 123. 56 Am. 
Rep. 77; Allen v. Codman. 139 ~Iass. 136; Ma1'~ 
bourgv. Smt"th, 11 Kan. 554; Woods v.li'·lnnell •. 
13 Bush, 629; Pop< v. Polw,k (Ohio) 4 L. R. 
A. 25.); McCardle v. McGinley, 86 Ind. 538. 44 
Am. Rep. 34.3; McPher!JOn. v. Runyvn OIinn.) 
40 Alb .. L. J. 403; Smith v. Smith, 20 Hun, 555. 

The cases however which sustain this view 
do not countenance an action when the vexa· 
tions Buit has Dot been actually instituted and 
prosecuted to such effect that the plaintiff has 
sustained pecuniary loss . 

Inasmuch as the defamatory words, which 
must be set forth in an action for slander or 
libel, are not alleged in the present complaint, 
the case cannot be treated as an action for 
slander or libel. 

The motion /CIT' a new t·nal iI iUnied. 

CALIFORNIA SUPREME COURT. 

George A. CASE, 1Iupt., 
•• 

SUN INSURANCE CO., .tIppt. 

( •••. CaL. ___ I 

The time for bringi.n.g suit on an lnsur­
ance poliey whicb provides tbat no suit or 
action shall be commenced nnless within twelve 
months next after the fire, and also provides 
that a claim. on the policy shall be due and pay­
able sixty 'lays after full completion by thp as­
sured of certain requirements of the policy. does 

NOTE. FiTf «murance; limltatton 01 action. on 
policy. 

.A. condition in a policy of insurance,· that an ac­
tion cannot be maintained upon the policy unless 
commenced within twelve months after the 1088. is 
Talid. Riddlesbarger v. Hartford F. Ins. Co. '1i U. 
S. 7 Wall. 386 1l9L.ed.25'l}; Gbiov. WesternAssur. 
Co. 65 Miss. 532. 

The condition is Dot tul:ftlled by a previoll8 ac­
tion commenced within that period. which was dis­
missed. Riddlesbarge:r Y. Hartford F. Ins. Co. 
.upra. 

'!he statute of. State which allOWl!l a party who 
I!lltIers a no~t in. an action to bring a new ac-
8 L.R. A-

not eInrse with the expiration of the twelve 
months after the fire, where a cause of action haa 
not then accrued by completion of such require­
ments. if the company .has insisted o~ and the 
insured has complied.with, them as rapidly as he 
was able. 

(March 26. 1800.) 

APPEAL by defendant from a judgment of 
the Superior Court for the City and Coun· 

tyof San Francisco in favor o.f plaintiff, aDd 
from an orderdenyinga motion for anew trial, 
in an action to recover the amount alleged to 

tion for the !'!ame cause withjn ODe year afterwards 
does Dot affect the rights or the parties in. such 
case. ibid. 

The disability to sue imposed by the war reJieves 
the as.<mred wholly from the consequences of fall~ 
ing to bring BUit within twelve months after the 
loss., as required by his policy. Semmes v. City-F .. 
Ins. Co. 80 U. S. 13 WalL 158 (20 L. cd. 490). 

Where 8 policy provides that no action I!Ihall be 
commenced after a year. and that lapse of time 
shall be t'l.ken 8..!1 conclusive evidence against the 
validity of the claim. any statute of limitation to 
the contrary notwithstanding, the statute relative 
to the brinaing of i8 aeeond action within a year 
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be due under a policy of fire inSll...T1lnce. .Af-

jirmTedb • !Ii. I • tb .. e case su Clent y appears ill e opInion. 
Me8lJ1'I, Rhodes & Ba.rstow for appel­

lant. 
.ldeS!JTS. Haggin. Van Ness &; Dibble, 

for respondent: 
U ntH full compliance with the provision of 

tbe policy, and the expiration of sixty days 
thereafter, right of action upon the policy did 
not accrue. 

lIay, Ins. § 476; lJoylf v. PlI.aniz Ins. Co. 44 
Cal. 264. 

The limitation clause does not apply in tb08e 
<cases in wbich~ without fault on tbe part of the 
assured, and by reason of the acts of the Com­
pany. the right of action does not accrue with-
in a year subsequent to the fire. , 

Friezen v . .Allemania F. Ins. Co. SO Fed. Rep. 
352; Vette v. Clinton FIns. Co. Id. 668; Ellu 
"V. CoulUil Bluffs l1L8. (Jo. 64 Iowa, 507; Long­
hUTst v. Star In8. Co. 19 Iowa, 364; Stout v. 
Cily F. Ir~. 00. 12 lows, 371; Barber v. 
WMeUng F .t M. Ins. Co. 16 W. Va. 675; 
(hcen V. H()'IJ)ard IlUJ. Co. 87 Ky. 571: KilUps 
v. Putnam F. In.. Co. 28 'Vis. 472; Ma-rtin v. 
Btate ins. Co. 44 N. J. L. 485; Little v. Phmnix 
ins. CO. 123 !-Iass. 389; Barnum v. Me-rellants 
F In •• Co. 97 N. Y.188; May, Ins. §§ 486, 487. 

SharpsteiD, J.. 'delivered the opimon of 
the court: 

The policy upon which this action is based 
contains. among others, the following clause: 
"It is mutually agreed that no suit or action 
for the recovery of any claim by virtue of this 
policy shall be sustainable in any court of law 
Qr chancery until appraisement shall be bad, if 
dt;,manded by tbis Company. and in accordance 
'WIth the printed conditions of this policy .. Dor 
unless such suit or action shall be commenced 
Within twelve months next after tbe fire sball 
Qccur." The fire is alleged to have occurred 
-on ~e 12th day of Septem ber. 1884; and this 
action Was commenced on the 22d day of Nov­
~mber. 1885, more than twelve months next 
after the fire occurred. 
. The contention of appellant h tbat at the 

tbtme of the commencement of the action it was 
arred by the terms of said stipulation. That 

con.ten~on. must prevail unless tbe clause upon 
WhICh It IS based is modified by some other 
clause or clauses of the policy. One clause 
reads as follows: "The amount of loss or dam­
age to be estimated·- according to the actual. 
e!Lili, marketable value of the property at the 
tIme of tbe loss, which in no C88e shall exceed 
Wbat it wou1d then C08t to replace the same. 
~educting therefrom a suitable amount for any 

epreciation of such property by reason of age, 

wear and tear. location. change of siyle. lack 
of adaptation to prOfitable use or other causes. 
The adjusted. claim under this policy shall be 
due and payable at the company's office in 
San Frandsco. Cat, sixty days after the full 
completion by the assured. of all the require­
ments herein contained:' 

Among the requirements therein contained 
were the following: "Tbe assured. his, her 
and their agents and servants. shall, when­
ever required, suhmit to an examination or 
examinations, under oath. by any person ap.­
pointed by this Company. and subscribe to 
such examinations when reduced to writing. 
and shall also produce their books 01 account 
and other vouchers. Bnd exhibit the saDIe for ex­
amination at the office of this Company in San 
Francisco as often as required, and permit ex­
tracts and copies thereof to be made. The as­
Imred also shall produce certified copies of all 
bills and invoices the origina1s of which have 
been lost. and shan exhibit all that remains of 
the said property. damaged or not damaged, for 
examination, to any person or persons namro 
by this Company, and shall also furnish such 
further particulars. and such. certificates of a 
magistrate or officer charged with the duty of 
investigating fires, as may be required. The 
proofs of loss shall be made by the party in­
sured in regular form. oJ 

It is alleged and pro\"en that appel1ant ex­
acted a compliance by the assured with all of 
these requirements, and tllat the insured com­
plied therewith as rapidly as he was able to. 
and that he was unable to fully ('omply there­
with before the 16th day of October; 1~~5,­
more than thirteen montbs after the fire 0c­
curred, and more than one month after the ex­
piration of the time within which an action 
could be commenced. according to the con­
struction which the appellant's counsel insist 
should be given to the policy. The adjusted 
claim under the policy was payable sixty days 
after the full completIon of the assured of all 
the requirements contained in the policy. No 
right of action accrued until more than tbTee 
months after it was barred by the twelve­
months' limitation clause. un1ess that clause 
is modified by some other clause. 
In Spare v. Hom8 Mut.ln,. 0, .• 9 Sawy. 142, 17 

Fed.. Rep, 568, the court. ·Deady. J., said: "On 
the authority of adjudged cases (Dm .. '1'dson v. 
Pluffl.ix Im. Co. 48awy. 594; Riddlesbar,qer v. 
HartfOTdIns. Co. 74 U. 8. 7 Wall. 889 [19L._<I. 
259]; }Iay, Ins. ~ 478), it is admitted by ('ounsel 
for the plaintill' that this clause in the policy lim­
iting the time within which a suiimaybe com­
menced thereon against the defendan t is va1id~ 
but thev cont-end that it most be read in con­
nection -with that other clause which provides 

~tter a. reversal of the ftrst is ina.ppltcable. Hock- expre!!sed In writing signed by the president or 
lng v. Boward 1:n!II. Co.1a1 Pa. 17U. secretary of the company, are waived by a course 
3. n:nder the Iowa Statute, which provides that no of conduct of the company which induces insured 
,,"c,:? on. a policy of insurance shall be brought to believe that the 10!!8 would be adjusted and paid 
t~ 1n ninety days after notice of Joss, anything in without suit. Dwelling-House Ins. Co. v. Brodie 

e p?llCY or contract to the contrary notwitb- (Ark.) 4 L. R. A.. (5B. and cages cited on p. W. 
:and1ng. any provision in the policyia controlled A condition, in a policy of life insunwce. that suit 

y. the Statute. and receiving proofs of lose and shall be brought within six months from date of 
elallnin~ that the policy is voidcaonot be regarded d€'8th. does not apply where the superintendent of 
as;,. Ww.ver of the provisions of the Statute. Vore the defendant company. before expiration of the 
"Y'Th awke!e Ins. Co. iG Iowa.. M8.. time to sue. bas promised to pay the money. Met;.... 
rIa e hmt~tion clause in a policy. follOwed by a ropolitan L. Ins. Co. v. Dempsey (Md.) AprillB. 
.s L~R.a!Z1Unst a waiTer of any conditions unless 1890. 

~ 4 
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that a loss does Dot become payable until sixty not only was the remedy postponed. but the 
days after tbe proof of tbat ftlct is made; and liability even did Dot exist at the time of the 
that, taken together, the r~asonabIe construe· fire, nor until it was fixed and ascertained ac­
tion of them is that. the nght to sue on the cording to the provisions of the policy. Hav. 
policy being postponed until the loss is payabJe, ing thus made the doing of certain things, anlt 
namely. sixty days after p~oof thereof, the a fixed lapse of time thereafter, conditions pre· 
twelve-months' limitation upon such right does cedent to the bringing of an action, the parties 
Dot commence to run until that time. This must be deemed to have contracted in refer­
construction is supported by the decided ence to 8 tillle when the insured, except for 
weight of authority and in my jud.l!IDent is that contract. might be in a condition to bring 
correct on principle. Nell) York v. Hammon an action. Under any other construction the 
F. Ins. Co. 39 N. Y. 45; Hay v. Star F. Ina. Co. two conditions are inconsistent with each 
'17 N. Y. 241; Barber v. Wlleeling J!: & M. Ins. other.'" 
Co. 16 W. Va. 658; Chandler v. St. Paul }f~ & This case is di.~tinguishable from Gar£do v. 
M. In8. Co. 211\1inn. 85; ~"'teen v . .Niagara F. .Am_ Cent. Ins. Co. (CaL), 8 Pac. Rep. 512, in 
1118. Co. 8!J N. Y. 315; Killips v. Putnam F. which the plaintiff had ample time after his 
ln8. Co. 28 Wis. 472; Mav Ins. ~ 479. right of action accrued to bave commenced it 

"In Steen v. Niagara F. Ins. Co., 89 N. Y. within twelve months after the loss occurred. 
823, the policy contained two similar condi· In this case it was more than twelve months 
tions; and the court, in construing them, said: after the fire before an action could be com· 
'We think the intention of the defendant was I menced. We must concede, however, that 
to gi-re the insured a full period of twelve Garido v. Am. Cent. Ins. Co., IJUpra, is not al­
months, within any part of which he might together in harmony with the cases which we­
commence his action; and huving, by post· follow in this case. Under the construction. 
ponement of tbe time of payment, secured it· which we give to the policy, we think the com· 
self from suit, it did not intend to embrace that plaint states a cause of action not barred by 
period within the term after the expiration of the provisions of the policy; and tbe evidence 
which it could not be sued. In other words, is sufficient to justify the verdict of the jury 
the part,jes canDot be presumed to ba ve sus· Judgment and order affirmed. 
pended the remedy and provided for the run- 'Ve concur: McFarland. J.~' Thorn-
ning of tbe period of limitation during the ton, J. 
same time. Indeed, the actual case is stronger; 

MINNESOTA 8UPRE)IE COURT . 

Susan B. WILLARD 
<. 

Andrew J. FTh'NEGAN. 

( •. __ Minn.._ •• ) 

·1. Asale.underapowerinamortgage. 
in groSS as one parcel. of several separate anu d~s­
tinct tracts of land, is not VOid, but only void· 
able, for good causeshowD,Q8 that It was the~ 

Bead notes by MITCHELL, j. 

NOTE.-POWer'Q! sal6 in mortuaue. 
A power of sale coupled with an interest cannot 

be revoked by a mortgagor, and his death cannot 
defeat or suspend the right to execute the power. 
Hudgins v. Morrow, 4')' Ark. 615; Way v. Mullett. 3 
New Eng. Rep. 200. 143 Mass. 4-9. 

The provision of the Montana statutes. that "8 
mortgage of rea! property shall not be deemed a 
com'eyance. whatever its terms,. 80 as to enable an 
owner of the mortgage torecoverpoe~ion oftha 
real property without foreclosure and sale. n does 
not prevent giving to the mortgagee a pawerto sell 
the premiSes upon default. FIrst Nat. Bank v. Bell 
Silver & Copper Min. Co. 8 Mont_ ~ 

It does not follow from the p0888Ssion of a power 
of sale by the grantee in a deed absolute on its face, 
but in fact a n:.ere s€curity, that the power is to be 
exercIsed otherwise than by foreclosure. Pearson 
v. Sharp, 'l' Cent. Rep. (.!J4. U5 Pa. 25t. 

A powf'r of sale in a mortgage or deed ot trust 
may be 80 limited that a sale under the power can­
not be made, and yet there may be a remedy by 
foreclQ@Dre. Davis v. Dessehl. 4: We&. Rep. 61,88 
Mo. 4.39. 

The saJe ot lIremi.Ses under such power will oper. 
ST..R.A. 

.suIt of fraud, or that prejudice resulted to the 
mortgagor or owner of the equity of redemption. 

2. A.. executed a mortga.ge to M •• and 
subsequently conveyed to w. M.foreclosed 
his mortgage, and purchased the property at the­
sale. Neither A. nor W. redeemed from the sale .. 
but a redemption waa made by F .. as a judgment 
creditor of A., who obtained a certificate of re· 
demption. But before F. redeemed A. duly ten­
dered him the amount due on his judgment.. 
which he refused to accept. Held, that. as lJe.. 

ate as a foreclOsure. Way v. Mullett. 3 ::New Eng. 
ReP. 200. 143 !IIass. 49. 

Such sale cuts ot! the equity of redemption &II ef· 
fectually as a sale under a decree of foreclosure. 
leaving in the mortgagor nothIng but lL statutory 
right of redemption. Ga.ssenhcimer v. Molton. SO 
Ala. 5.."l. 

The purchaser of a mortgage containing a power 
of sale cannot foreclose the same by advertisement 
under the statutes of Dakota, unless a written as­
signment of snch mortgage has been first dulyexe­
cuted, acknowledged and recorded. Hickey v. 
Richards, 3 Dak.. 345. 

A purchaser purcbnses at the peril ot the sale be­
lD.I;' void, if a material condition precedent to the­
exercise of the power does not exist. Hence a 
purchaser from a trustee under a deed of trust 
made to secure the payment of certain notes which 
had been prel'iously paid .. and the deed of trust 
having by its terms thereby becOme void, takes nO. 
title. Temple v. Whittier, 6 West. Rep. 144. ll'i Ill.. "". . 

A mortgagee who becomes the purchaser at hl& 
own sale thereby arms the mortgagor with the OP­
tion. it seasonably expressed, to disatfirm the sale 
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1889. tWeP.nF. and W. (who had no interest in the prop-1128; VaUJte1" V. (/'l'ajt8 (l\Iinn.) June· 4, 
erty), the redemption was valid; that M .. th~ pur~ See also Abbott v. Puk. 35 Minn. 499. 
chaser at the morlgagesale. alone could nuse the 
question whether the tender discharged the lien 
of F's judgmen~ SO a8 to terminate his right to 
redeem. 

fFebl'UfU'Y '1, 1soo.) 

APPEAL by plaintiff from a judgment of 
the District Court for Hennepin Connty dLq­

missing the complaint, and from an order de­
nying a motion for a new trial, in an action 
brought to determine an adverse claim made 
by defendant to certain real estate to which 
plainti.:ff claimed title. Affirmed. 

APPEAL by defendant from a judgment of 
the District Court for Hennepin County 

determining that he had no right to redeem 
certain real estate from a mortgage sale thereof, 
and that he had no valid title thereto. Reversed. 

The case sufficiently appears in the opinion. 

Mitchell, J.. delivered the opinion of the 
court: 

Action to determine an adverse claim of de­
fendant to real property of which plaintiff al-
1e(!es she is the owner. The defendant denies 
pfaintiff's title, alleges that he is the owner, 
and asks that it be so adjudged. Plaintiff'~ 
title depends upon the validity of a sale. under 
a power, on 11 mortgage executed by her 
grantor, one Abbott, to the Maloneys. De­
fendam's title depends upon 8 redemption bv 
him, as a judgment creditor of Abbott, from 
the sale on the Maloney mortgage. The facts 
are that Abbott executed to the lIIaloneys a 
mortgage on a piece of land according to gov~ 
ernment description, then constituting a single 
tract; but subsequently he platted the land., 
dividing it into urban lots and blocks, t11e Ma­
loneys not joining in the plat. Under these 
facts the Maloneys would doubtless have had 

Mr. L. E. Stetler, for plaintiff: the right to sell the entire premises as one tract, 
The sale of the land under the mortgage as as it was described in their mortgage; at least, 

an entire tract was unauthorized and absolutely in the absence of a request that the sale be in 
void and the sheriff's certificate of sale void on separate parcelg, by one interested in the prop. 
its face, and lIichael Maloney acquired DO erty, who had some equitable right to have it 
title to the premises by reason thereof. sold in that way in order to protect his interests. 

Hull v. King, 38 !linn. 849. JolmtJOn' v. Williams, 4: Min-ll. 260 (Gil. 183); 
Mr. A. D. Smit~ for defendant: Paquin v. Braley, 10 MinD. 379 (Gil. 304); Ab-
A mere tender, even if kept good, will not oote v. Peck, 35l\1inD. 499. 

extinguish or 'Pay the debt itself. It merely But where the mortgagor, subsequent to the 
stops costs; it does Dot even suspendtbe remedy mortgage, divides the premises into separate 
aga}Dst the d'ebtor, 1:Ir any remedy or legal right tracts, as by platting it into lots and blOCKS, 
whlCh the creditor may have as appurtenant to the mortgagee has the right to adopt this di­
the debt in the form iD which it may happen. vision, and sell the property, as the l[aloneys 
A fqrUori a tender does not discharge a. judg- did in this case, as lots tind blocks, according 
ment. to the descriptions in the plat. But, if he does 

Jacks01l v. Law, 5 Cow. 248; Law v • .Jack· so, properly he should sell the different traC'ts 
1On,9 Cow. 641; Peop16 v. Be.eb3, 1 Barb. 379. according to the plat separately; whereas, in 

The foreclosure of the property in dispute the present. instance, slthouzh described in the 
w~s regular and legal, and passed the title to notice of sale according to the plat as separate 
ltIlcbael,Maloney, subject to the ri1!'ht of re- lots and blocks, all were sold together for one 
demption. ~ I gross sum. This, it is claimed, rendered the 

&ttineau v . .Btna L. Ins. ao. 31 Minn. 125- sale absolutely void. The Statute provides 

witbout regard to its fairness or adequacy of price; I tioneers to place notices upon doors or windo~ of 
and when the @sle is set aside, the decree relates houses for sale, stating the time and place of sale, 
back to the sale, and the parties are in the same is not sufficient- to set aside a sate made under a 
JK)Sitionasifnosaiehad beenmade. Gassenheimer powerin a mortgage. Chiltonv.Brooks,69Md.58L 
v. Molton, 80 Ala. 5.."l. Tbe provision of the MontBna statute for "'thirty 

Where a third party pmchases for the benefit of days' notice" of a I!ale under a power in a mort~ 
th~ mortgagee, the sale is not absolutely void, but gage. by publishing once a week for three week~ 
VOldable only. Nichols v. Otto tllL) Jan. no 1890. successively. does not require that all three publi­

BequisUea to va.lidity Of sale. 

A sale under a power contained in a mortgage 
maybe set aside for insufficif'nt notice. Dickerson 
v. Small,1 Cent. Rep. 49i', 64 Md. 395. 

A foreclosure sale under a power in the mortgage 
Is Dot invalidated by the omission of the names of 
the mortgagor and mortgagee in the advertisement 
~~ sale. Cogan T. McNamara. 16 R. L-, Index ,,,,-

An advertisement of a sale uudera power eon­
tained.in a mortgage whicb required publication 
of D?tice in 80me newspaper in the County of 
ProV1~ence, Rhode Island. was not insufficicnt be~ 
cause .It appeared in a newspaper published at & 
place m the county other than one of tw~ certain 
citle& in which the record. of the mortga~ err()­
Deously required notice to be published. Ibid. 

The non-observanoe of a custom among aue-
8L.R.A.. 

cations shall be thirty days before the sale, but 
only that the first ORe shall be. First Nat. &uk v. 
Bell Silver &: Copper Min. Co. 8 Mont. reo 

A sale of mortgs~d real property under a power 
is not iovalid because the notice of sale does not 
sufficiently describe certain personal property also 
covered by the mortgage, especlllliy where such 
description is as full as that in the mortgage. Ibki. 

That the record of a. mortgage inoorreetly states 
the place at publication of the notice of sale will 
not avoid the notice, if the publication is made u 
provided in the mortgage. Cogan T. McNamara., 
... pra. 

A sale of land, under a power in & mortg-age, for 
'4000 or more below the market valne of the prop~ 
erty. will be set aside where it WllS purchased by 
the mortgagee. Bod the sale was made on a day 
when the weather was 80 inclement as to prevent 
purchasers from &ttending. Chiltoa T. BrookJ" 
"' ....... 
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that, '<if the mortgaged premises consist of 
separate and distinct farms or tracts, they shall 
be sold separately.- Gen. Stat. 1878, chap. 
8!. ~ 9. 

Whether a sale, contrary to the Statute, ren­
ders it ahsolutely void. or only voidable wbere 
it is made to appear that there was fraud, or 
that the disregard of the Statute resulted in 
8ctual prejudice to the mortgagor or owner of 
the equity of redemption, is a question upon 
which there is some conflict of authority, at 
least in the case of Don-judicial sales. Meady 
as Tillman v. Jackson. 1 Minn. 183 (Gil. 157), 
it was held that a similar provision as to sales 
on execution was only directory. and that a 
violation of it by the sheriff would not invali­
date the sale. This case, having stood appar­
ently unquestioned for twenty-three years, was 
fonowed and recognized as having become a 
r11le of property in Lamberton v. Mercliants 
-,-Yat. Bank. 24 Minn. 281, in which this court 
held that a sale on execution in gross, as one 
parcel, of several distinct and separate tracts 
of land not lying in a body. is not void, but 
might be vacated for cause shown, as that. it 
was the result of actual fraud. or that prejudice 
resulted to the owner from it, or that there 
was no just ground for making the sale that 
way. This decision WIlS followed hy the United 
States Circuit Court for the District of ]olinne· 
sota, and the same rule applied in the case of a 
mortgage sale under a power. Swenson v. 
Hnlberg, 1 ncCrary, 96, 1 Fed. Rep. 444. 

If this doctrine had become a rule of prop­
erly thirteen years ago, it certainly is so yet,. 
never having been. in the mean time. either 
overruled or questioned. There is no room for 
anv distinction between sales on execution and 
sales under a power. Neither are judicial 
sales. A sale by a sheriff on an ordinary exe· 
cution is a mere ministerial one, made by the 
officer by the naked authority of the writ and 
the requirements of the Statute. A sale under 
a power contained in a mortgage is made by 
the mortgagee or his agent pursuant to the 
('onvention of the parties. Viewed from a 
practical stand-point, we think the better rule 
is that a l;'ale contrary to the Statute is merely 
voidable when fraud. prejudice or other good 
cause for vacating it is shown. The reasons 
in its favor given in Cunningham v. Cauidy, 
17 N. Y. 276, although used with reference to 
a judicial sale. are equally applicable to one 
under a power. The consequences of a con­
trsrv rule wou Id be disastrous. A great many 
titles would be open to question and doubt. 

The iDquiry whether the land Bold consisted in 
fact of separate and distinct tracts would often 
be attended with great difficulty. The ques­
tion would be one of fact~ dependent upon evi­
dence dehors the record. and perhaps often 
doubtful or ~nflicting. The validity of titles 
ought not to be made dependent upon such ex­
traneous facts. Our conclusion is that the 
mortgage sale was valid, and there having been 
DO redemption from it by either Abbott. ~he 
mortgagor, or the plaintiff. his grantee. it fol­
lows that the latter has no interest in the prop­
erty. This disposes of her appeal. 

2. Defendant, a judgment creditor of Ab­
bott. duly filed his intention to redeem. and 
seasonably produced to the sheriff, who made 
the sale. the proper .proof of his right to re­
deem, paid to such officer the proper amount 
of money. and received from him a certificate 
of redemption. The court, however, made 
what, for present purposes. we mav assume 
was a finding that before defendant made 
this redemption Abbott made to him a good 
and legal tender of the smount due on the 
judgment, which defendant arbitrarily refused 
to accept. It was on this ground that the 
learned judge decided adversely to the defend­
anl~ holding that this tender operated as a pay­
ment of the judgment. or at least as a discharge 
of its lien. so that he could Dot afterwards "use 
it for redemption purposes." Whether, as be­
tween defendant and Maloney.· the purchaser 
at the mortgage sale, this proposition is correct 
or not we need not inquire. It is .. question 
that plaintiff is in no position to raise. Maloney 
alone can raise it. as he alone is interested in it. 
Defendant has made a redemption in fact which 
is good on its face. At most, it is merely void­
able, at the election of Maloney. on account of 
the existence of aD extrinsic fact. The redemp­
tion is good as against the plaintiff. who has 
no interest in the prope~. ~Ialoney is not a 
party to this action, and consequently his in­
terests cannot be adjudicated or in any way 
affected. A jurlgment in this case, adjudging 
that defendant i!J the owner of the property, 
will only determine that he is such as between 
him and the plaintiff, Bnd to such a judgment 
he is entitled upon the facts found. Upon his 
appeal. therefore. the order of the trial judge 
is reversed. and the cause remanded. with 
directions to render judgment iu his favor as 
prayed for in his answer. 

Affirmed on plaintiff's appeal, II'n4 refJeTw 
011 dJifendanf. appeal. 

KANSAS SUPREME COURT. 

John WALLACE et aI.. Pljf.. in· Bn-•• 
". 

Joseph EVANS. 

( •.•. Kan.. __ .l 

• A party .... ho built a. dam. cawdng the back 
water to flll a ravine aeroea which :ran a public 
big-loway, made a causeway composed Of logs, 

*Head note by SllIPSOlr. C 
SL.R.A-

brush, stone and earth at the p1ac& wbere the 
public highway ran across the ravine. and made 
a better way than existed before the construc­
tion of the dam. The public used it. and it Wf18 
for a time maintained and repaired by the over­
seer of bighways of the road district. Bela. that 
the owner of the dam was Dot chargeable with 
its maintenance and repair, and was Dot liable 
for tbe VLlue of mules whose death waa ~ 
moned by the causeway being out of rel)llir. 

(April .. 1800.. 
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ERROR to the District. Court for Norton recover 'the sum of $400, the alleged value of a 
County to review a judgment in favor of pair of mules. and $200 as exemplary dam~ 

plaintiff in an action to recover damages for ages. He alleg¢ that in August. 1882. Wat. 
the loss of certain mules which was alleged to lace constructed a dam across a creek that 
have resulted from the obstruction by defend- caused the water to fill up a ravine. across 
ants of a public highway. RererlJed. which ran a public highway that had been 10-

Commissioners opinion. cated~ opened and traveled long before the 
The facts are fully stated in the opinion. construction of the dam; that the water had 
M8s"&' L. H. ThompsonandC.D. Jones, fiawed into the ravine until, at the time com-

for plaintiffs in error: plained of. it was ten feet deep. and was a 
Although Wallace built the dam in question hazardous and dangerous obstruction to travel 

and caused the water to back: IlP into a natural on said highway; that Wanace had sold said 
ravine crossing the highway~ yet if he left the dam to Railsback, who, at the time the injury 
highway in as good condition as he found it, occurred, owned and maintained said dam; 
he had performed all that law or justice re- that on the 9th day of September. 1885, the 
quired of him. plaintiff. with his team of mules~ was travel. 

Venard v. (JfW8.8 Iran. 260. State v. Cum- ing on said highway witb no knowledge of 
merf01'd, 16 Kan.. 507; State v. Raypholtz~ 32 the dangerous condition thereof at the place it 
Kan. 454; MiMOUri, K. d: _ T. R. Co~ v. Long, crossed the ravine, and that in attempting to 
27 Kan. 684:. cross said ravine his two mules were drowned 

The embankment built across the ravine was in the water flowing into said ravine by reason 
a bridge as defined by 1 Bouvier's Law Dic· of the construction of said dam. Tbe defend6 
tionary, p. 222. ants demurred to the petition, and their de--

.By the COmmon law counties are chargeable murrer was overruled. They then answered. 
WIth the repair of all public bride:es unless alleging, among otherthiogs~ that, at the time 
they can show that other persons are bound to the dam was built they caused a safe and 
repair particular bridges. suitable embankment to be made of brush, 

1 Wait, Act. and Def. ~ S, p. 731. earth and other material across said ravine, 
The corporation, for whose exclusive benefit I on the line of said highway, thereby making a 

~ bridge is made over a highway. must keep it safe and suitable crossing; that this crossing 
In repair. and is liable for injuries caused to was turned over to the road district. and ac­
tbird persons in consequence of its being out cepted by it. and these defendants were released 
of repair. from any further liabHity, or any obligation 

DUgerl v. &lumck. 23 Wend. 448; Heacock v. to keep up and maintain said crossing. They 
Sherman. 14. 'Vend. 58; Perley v. Ohandler,6 also plead contributory negligence. Cause 
Mass. 454. tried at April Term, 1887~ to the court. who 
. A bridge, though erected by individuals~ yet rendered a judwent for $400, a motion for a 
if dedicated to the public, used by the public new trial being overruled. Wallace and Rails. 
8n~ found to be of public utility. must be ra- back bring the case here. They claim that 
paIred by the public. _ the trial court erred in overruling their demur6 

State v. Campt011, 2 N. H. 513; P.etjua v. rer to the petition and evidence; that the rig-ht 
IWchester. 45 N. Y. 129~ 6 An::. Rep. 52.· of action is barred by the Statute of Limita-

Mr. John R. Hamilton" -for defendant in tioos, as the dam was constructed under§ 14, 
error: chap. 66. Camp. Laws 1885; that there was a. 
. Where the owner of land over which a pub- misjoinder of parties defendant; that there was 

lIc highway passes di~ a racewayacros: the an. obligation resting on the road district to 
roa~ a:nd builds a bridge across the same, and maintain the crossing and kcep it in repair; 
an mJury is sustained by anyone in conse- that the evidence shows contributory negli­
quence thereof, such owner is liable to any genee. 
person so injured for damages. 1. The petition in this case alleges that the 

(Bl.eom. p.6; Dygertv.&henck,23Wend.44:6. place at which the loss occurred to the plaic.tiff 
Such.bri.dgemust be kept in repairbybim below was a public highway, and alleges an 

'Who built It. obstluction thereof that was the cause of the 
Beacock v. Sherman, 14. Wend. 58. loss of the mules. The erection of a dam 
Tbis is not a case where the bridue or cross. caused the water to fill np a ravine IlcroSS 

ing w~s voluntarily built. They ~reated the which the public highway ran. The man 
ieceSSlty for such crossing, which makes a du- who built the dam constructed across the m­
erent .rule applicable. They created. and vine an embankment of stone, logs. brush and 

maintamed Ii Duisance by obstructing a hie:h· earth. that made a good. safe and reliable 
wthay• and are liable for anydsm.sges as a resilIt crossing as long as it was maintained in the 

ereof. condition in which it was constructed. It 
C GeD. Stat. ebap. 89, § 17; 2, Dillon. MUD. was shown at the trial that the road overseer 
o~. 3d ed. ~§ 710, 1032-1035, 1060. had. caused work to be done thereon, and that 
~lai~tilfs In error were the creators and for some years it was constantly used and rea­

~~nta1Ders of the nuisance, and thev could not sonably safe. Wallace. one of the plaintiffs 
s t the liability for any damage which might in error, built the dam and the embankment, 
OCCUr by reason thereof upon the public, who and after owning the mill property, includin~ 
~ot be made liable_ the dam, forahout one year,sold and conveyea 

Eikenberry v. Bazaar Twp. 22 Kan. 556; it to one Page~ who subsequently sold it to 
Welt BendT. Mann, 59 Wis. 69. Railsback, the other plaintiff in error, who 

~imP80~·9·,deliveredthefoUowingopinion: 
he plaIntiff below brought his action to 

8L.RA. . 

owned the dam at the time of the loss of the 
mules. On this state of facts it must be 8p-­
parent that no liability can possibly attach to 



54 KANSAS SUPREME Coun'1'. MAy, 

Wal1ace for the loss. Putting this question in 
the strongest possibJe attitude for the defend­
ant in error, and assuming for that purpose 
that the erection of the dam and the backwater 
in the ravine was a continuing nuisance, yet 
still Railsback and Dot Wallace is responsible 
for the damages occasioned by it. When 
Vi"-sllace sold the dam, and someone else pur­
chased it and assumed allliabiJity, there seems 
to be nO point of view in which "\Vallace could 
be held longer responsible. The judgment 
a,gainst him is wrODO'. 
~2. To constitute ~n obstruction to a public 

highway, it must 8ppear that the public travel 
by reason thereof is uetuany hindered and en· 
dangered. No private action can be main­
tained if the obstruction continues and be­
comes 8 common nuisance on account of the 
nuisance per 8f,; but if any individual suffers a 
more special injury than any other, from the 
continuance of such a nuisance, he has his ac­
tion therefor. All this is alphabetical law, 
and affords s sure basis upon which the argu­
ment in tne case must rest. The controlling 
question in this case is, Who is responsible for 
the care and repair of the highway at the point 
where it crosses the ravine~ It is as much a 
part of the highway as any other portion of its 
length or breadth. The people at large have 
the right to the free and uninterrupted use of 
it, not upon the sufferance of the men who 
built the emiJankment, but as 8 matter of 
right. It has been held that, if 8. man builds 
a bridge that is useful to the public in geuera], 
it is the duty of the public authorities to repair 
it, notwithstanding it may be of benefit to the 
builder:- Re:r v. West Ridinfl of Yorhhire, 5 
Burr. 2594; Heacock v. Sherman,14 Wend. 58; 
Requa v. Rochester. 45 N. Y. 129; Thompson, 
Highw. 3d ed. 12. 

If a bridge is erected over a natural stream 
by a man for his own benefit, and it is of pub­
lic utility, and is used by the public, the public 
is bound to keep it in repair; for in such case, 
although the bridge is of advantage to the man 
who built it, he did not create the necessity for 
it. Dygert v. Schenck, 23 Wend. 446. 

Where a person erected a mill and dam for 
his own profit, and by so doing deepened the 
water of a ford, through which there was a 
public highway, but the passage through 
which, before the deepening, was very incon­
venient, and the mmer built a bridge over it, 
and the public used it, and the miller had re­
paired it, the court held that the county. and 
not the miller, was chargeable with the repair. 
En v. Kent Co. 2 Maule & S. 513. 

All public bridges are prima facie reparable 
by the public. Most, if not an, of the earlier 
cases that have any bearing on this question 
make thi!;distinction: If tbe brid~e is built by 
a private person, and it is manifestly to the 
interest of the public to use it, and they do use 
it, and the way is better than it was before the 
bridge was built, the public are chargeable 
witli its repair; but, if the imprOVed way is not 
better than it was before, the public receives 
8L.R.A. 

no benefit. ThIs is certainly a very liberal in· 
terpretation of the law. 80 far 88 the public are 
concerned. If the principle of these cases is 
applied to the facts developed on the trial of 
this case, there can be no recovery against 
Railsback, as the duty to keep the crossing ill 
repair is devolved upon the road district. 
Our statutory enactment, requiring railroad 
corporations to restore to its former condition 
liny public hi~hway it may cross in the course 
of its construction, seems to have this principle 
in view. This court.- construing this provis­
ion, holds that when a railroad compllny re­
stores the c:rossing of a public highway to the 
condition that existed at the time of the con­
struction of its line across the highway, the 
railroad company is under no obligation there.­
after, under tbis provision, to maintain it in a 
safe and sufficient state of repair. .Jlissouri, 
K. &: T. R. Co. v. Long. 27 Ran. 684. 

It can be said that it is tbe Statute that re­
lieves the railroad company from the liability to 
maintain the highway after it has been restored 
to its former condition, and that there is no 
statute that oPE'rates in favor of the defendants 
in error. While it is true that the courts in this 
country have almost universally refused to 
hold the public to a common-Jaw liability to 
repair public highways, the statutes of everY 
State establish their liability, and this is 5-0 

universal th.at.prima facie they must be charge­
able therewlth; but the question in this case ii. 
Has DOt the public, by its acceptance and me 
of this road-way, and by its control and repair, 
assumed the liability? It cannot be success­
fully contended that this particular fill or 
causeway across the ravine is Dot a part of the 
public highway. The public has the absolute 
control of it. The man who built it has no 
right to obstruct it. If he lives in thai road 
district, he can be compeJIed to contribute 
money or labor to its maintenance and repair. 
The moment he finished its construction it be­
came a part of the public highway. and his 
control ceased for every purpose. It then nec· 
essariJy became the statutory duty of the road 
district to keep it in repair. The record dis­
closes that at the place where these plaintiffs in 
error :filled the ravine they made a. better a.nd 
safer road.way than existed before. It is 
sho~n that it was used for some years by the 
public. There is some evidence tending to 
show that the road overseer of the district 
caused work to be done on it, and at times re­
paired it. It is not shown that it was 10cated 
on the land, or that it was erected for the per­
sonal benefit of either of the pJaintiffs in error. 
This case was tried and decided upon the theory 
that both Wallace and Railsback were char!re­
able with the maintenance and repair of a p~b­
lie highway, and this was error. We recom­
mend that the judgment ~ rete-r8ed. and a neg 
trial !panted.. 

Per Curiam: 
It is SO ordered.. 
All the J nsticea concur. 
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FLORIDA. SUPRE~1E 'COURT. 

L. B. SKnU.'ER ,I al., Appls., •. 
W. B. HE~rnERSON etal.,Commissionersof 

Hillsborough County. 

1 •••• Fla. •••• , 

"-1. Under the Constitution and Jaws of 
this State a. county canDot impose 
taxes except for county J,1urposes. and the 
building of B. bridge in a county within the oor­
-po:rate limits of a municipality in which the 
.county outside of those limits is in nowif;e in­
terestei4 the same being for the sole benefit and 
advantage of the municipality. ia not 8. county 
purpose. • 

2. Where anlnjunction is sought agai.J1st 
a county to prevent the appropriation of its 
revenues to aid in the building of a bridge in 8. 

city. and the allegations of the bill are that the 
bridge is on a C1ty 8tree~ and not a county road 
or highway, and that the county outside of 
"the city is nowise interested in it, and that it is 
for the sole benefit and advantage of the city, it 
was error to sustain a demurrer to the bilL 

3. But tbe Statute authorizing the city 
to build bridges within its limits does 
Dot necessarily revoke the authority gIven 
to the county by Genera] Statute, without re­

-Irt;riction as to locality. to build a bridge within 
those limits. As there may be bridges serv1ng 
-.only a city purpose. SO there may be others d~ 
manded in the same territory for county 'Pur­
poses; and where 'the circumstances create this 
demand, and the bridge is for the use and benefit 
of tbe people of the county at large or of SOIDe 
considerable portion of them, and intended and 
needed as well for those outside as for those in-
8i~e tbe city, the authority of the county to build 
it IS not annulled by the local city statute: 

·4. The circumstances of each case must 
determine the line of authority, even 
where there is as..~nt of the municipal govern­
ment; but in case of contlict between municipal 
and county officials, it would seem that the county 
should give way. in deference to the general 
POlicy against one jurisdiction clashing with an­
other. 

S. Ira. countymaybolld a. bridge within 
tbe limits of a municipality when the circum_ 
8t~nc~ suit, it may also aid the muniClpalilY in 
bUildmg one under like circum..<I1;ances, even 
though it is to be constructed under a contract 
witn the muniCipality, and is to be under ita Con-
troL -

may. 18'90.) 

A P~EA~ by plainti~s from 8 decree of the 
. 9U.cU1t Court for HilL<;borough County 

dHlmul8lDg the bill in a suit broucrbt to enjoin 
(iefendants from applying cou~ty revenues 
~wards the building of a brid!re within the 

ty of Tampa. Rerersed. <:> 

The facts are fully stated in the opinion. 
Mr. William Hunter for appellants. 

.. ",!feM8. Sparkman & Spa.rkman for ap-
~ees. -

Maxwell. J •• delivered the opinion of the 
!Court: 

The City of Tampa, in Hillsborough County, 

·Uead notes by ~1AXWELL,J. 
1!L.R.A. • 

1 made a contract with a certain bridge company 
for the constntction of a bridge within the 
corporate limits of the city across Hillsborough 
River. The cost of construction was to be 
$13,800. Upon petition to the County Com­
mi'!sioners of the County by the citizens of 
Tampa, and application in behalf of the clty by 
tbe president of its council, said Commissioners 
ordered an appropriation of $4,600 towards the 
construction of the bridge, to be paid by the 
County. this amount being one thirdof the con­
tract price for its construction, and contributed 
on the understanding that it should be a free 
bridge; Thereupon appellants filed a bill 
against the County Commissioners (appellees), 
praying that tbey be enjoined from paying out 
said amount for the construction of the bridge. 

Besides the foregoing facts stated in the bdl, 
it alleges, among otber things immaterial here. 
that complainants are citizens and taxpayers of 
the County of Hillsborough; that the Commis­
sioners levied a tax for the year 1887 for general 
revenue purposes, which will produce 8 large 
surplus. and that they did this for the purpose 
and with the intent of assisting the City of 
Tampa. "to build a bridge across Hillsborough 
River on Lafayette Street, which is Reity street. 
and not 8 county road or highway," and said 
bridge <is to be entirely and exclusively ~der 
the jurisdiction and control" of said city; that 
the County "outside of said Citv of Tampa, is 
in nowise interested in the bul1ding of said 
brid!!'e, and that the same is for the sale benefit 
and advantage of said city;" that the County 
"receives DO consideration" for said appropria­
tion; that "said bridge, being wholly within the 
corporate limjts of said city. is entirely a mu­
nicipal improvement, and the expense thereof 
should be defrayed entirely by said city; 
that the revenues collected from your orators 
by county taxation are not levied for the pur­
pose of making such improvements in .•• 
Tampa, or any other municipality, and cannot 
be legal1y expended for such purposes, as the 
building of said bridge in said city is Dot a 
"county purpose" within the meaning of the 
Constitution. 

The defendant demurred to the bill for want: 
of equity, and the demurrer was in effect sus­
tained, though the ruling Rnd order thereon 
were irregular-the order being- "that the in­
junction be denied and the bill dismissed..· 
Then appellants entered an appeal, but no paint: 
has been made here on tbis irregularity. 

It is contended by appellants that the money 
proposed t9 be expended by the Commission­
ers to aid in the building of the bridge is not 
for 8 "county purpose," and that they bave no 
authority to appropriate mdney raised by taxa-.. 
tion for the County to any other purpose. As 
to their authority this is cleady correct. The 
Constitution (;; 5, art. 9) provides that the 
"Legislature shall authorize the several coun­
ties and incorporated cities or towns in the 
State to as...<l€SS and impose taxes for county and 
municipal purposes. and for no other pur­
poses." What is a county purpose, as distin­
guished from a muniCipal purpose. is a que~ 
tion arising bere from the fact that the City of 
Tampa is a part of the County of Hillsborough. 
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and from the further fact that the County is 
authorized by statute to build bridges in the 
County without restriction as to locality. and 
that the city Is authorized by its charter to 
bwld bridges within its corporate limits-both 
having authority for the same purpose there, if 
that given to the city does not exclude its ter­
ritory from the domain within the jurisdiction 
of the County for such purpose. Confining 
ourselves to the allegations of the bill. it ap­
pears that the building of the bridge is wholly 
a matter belonging to the City of Tampa. The 
contract for bUilding WIl8 its contract. The 
highway on opposite sides of the river, to be 
connected by the bridge. is alleged to be a city 
street, and not a county highway, and it is fur­
ther alleged that the County outside of the city 
1B in no wise interested in the building of the 
bridge. and that the bridge is for the sale bene­
nt and advantage of the city. being wholly 
within its corporate limits, and entirely a mu­
nicipal improvement. These facts, taken as 
true under the demurrer, show that the expendi­
ture on the bridge would be for a city, and Dot 
a county, ·'purpose/' They do not present the 
question, whether the County can build, or aid 
in building, a bridge in the city under any cir­
cumstances; or, in other words, whether the 
jurisdiction of the city entirely excludes the 
county from its territory for such work. If 
the Constitution will permit requirements of 
the county in its highways and in the interest 
and convenience of an its citizens to affect this 
question. so as to allow concurrent authority 
where the work will serve both a county and 
city purpose, that cannot determine the case 
bere . .in its present shape. As there may be 
bridges in a city altogether for local conven­
ience. for aught that appears before us the one 
in· question may be of tbat class. Tbe bm 
avers that it is. We know judiciaUythat Tampa 
is the county seat of Hillsborough, and that 
outside of Tampa there is habitable territory 
on both sides of Hillsborough River; but these 
relations of the County. to the city do not of 
themselves authorize the former to enter the 
latter for any work that answers only a city 
purpose, such as the bill alleges of this bridge. 
If allowed to enter at all, it must be for work 
that answers 8 county purpose.,..-that is, work 
[or the use and benefit of the people of the 
County at large, or of some considerable por­
tion of them, and intended and needed as well 
for those outside as for those inside the city. 
The bill does not show that the bridge is a 
work of this kind, but on the conh'ary shows 
only such facts as bespeak a work for merely 
city use and benefit. We think the County 
Commissioners are not authorized to aid in 
such a work, and that their demurrer to the 
bilI should have been overruled. 

While this conclusion decides the case upon 
the present record, we find in the argument of 
appeIJant's counsel. and in that of counsel for 
appellees, a full discussion of the question, 
whether the legislative .2T3nt of authority to 
the City of Tampa to build bridges within its 
-corporate Jimits does not in!ercept the general 
anthority for that purpose given to the county, 
so far as the territory of the city is concerned­
the counsel for appellants insiSting that it does, 
and the counsel for appellees that it does not~ 
Anticipating that in the further progress of the 
SL.IlA. 

case below. this question may be more perti­
nently presented, our views on it now will not 
be out 01 place. 

The theory of appellants is that the offichils 
empowered to act in the management of 
county affairs have no authority to expend 
money tbey raise by taxation for county pur. 
poses in building brid~e8 within the corporate 
limits of any muniCIpality in the County. 
Whether they have or not is the question to be 
solved. It is admitted for 8ppeI1ants that if the­
County has the right to build the bridge, it 
would likewise have right to appropriate for a 
part of the expense, but insisted that if it could 
not pay in whole, it could not pay in part. Then .. 
the T'~ 'blem iCJ~ Can the county officials under 
their .:,;eneral authority. and notwithstanding 
the special authority of the city, go into the 
city to build a brld,2'e, or to act in conjunction 
with the city for that purpose? The rulings on 
this question are diverse, but they all agree 
that it depends on constitutional provision or 
legislative enactment applicable in the particu­
lar case, with general principles of law to in­
terpret or construe these. We have mentioned 
an there is in the Constitution and laws of this 
State on the subject. Counties cannot expend 
money except for county purposes; and where 
a county and municipality cover the same 
ground, there is nothing which expressly di­
rects what eac1;l may do respectively in the line 
of its authority. The nearest approach to any 
decision on the question in this State is in the 
case of State v. Putnam Co., 23 Fla. 632, where 
it was held that the establishment of a munic.. 
ipaJityon territory over which passes part ot 
a pUblic road established by the road author­
ities ot the county. does not of itself abolish 
the road as 8 publiC' high way, nor revoke or sus-­
pend the powers and duties of those authorities 
in regard to it. The court was careful to go 
no further. But in this decision it appears­
that a county may, under some circumstances. 
have powers and duties touching highways in 
a city or town, for the proper exercise and en· 
foreement of which it can be held responsible. 
and the same would betrne of a bridge similar. 
1y situated. 

There may be distinctively municipal pur· 
poses in respect to bridges within a corpora. 
tion, as where a small stream, purely local,. 
and having no connection with county high­
ways, should be bridged for the convenience 
of citizens of the corporatioD; and it is con­
ceivable that there may also be county pur. 
poses in the same respect therein, as where the 
bridze connects public high ways of the county. 
and IS of use. and importance to the citizens of 
the county, irrespective ·of residence in thecor· 
poration, and especially if tbe court·house of 
the county is in the corporatipn. It would 
seem but just and reasonable in such case that 
the county should take or share the burden of 
furnishing to the public the convenience of the 
bridge. In this connection it is worthy of ob­
servation that all the taxpayers of the county. 
those in municipalities not excepted, are re-­
quired to contribu1e to the reveoue of the 
county for bridge purposes. without referenca 
to residence. If residing in a municipality 
they must pay a bridge tax: for any and every 
1ccality inside or outside thereof, if in tbe­
county; while if not residing in a mnnicipal-
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tty. if appel1ants' view is ('orrect, they cannot 
be taxed for a bridge therein, though for a 
county purpose. It should not be assumed. 
and in the absence of assumption there is no 
reason to bold, that such inequality of tax bur. 
den was intenrled to be imposed. This in­
volves relieving the county from the burden 
when a county purpose is to be subserved in a 
municipality. but holding the municipality 
liable for both county and municipal burden, 
whether in or out of the corporate limits. The 
palpable injustice of this is most striking. It is 
nothing more nor less than imposing a double 
burden upon municipal citizens, one of which 
is a burden for a county purpose within the 
municipality. and exempting other citizens of 
the county from any burden for such purpose, 
although interested in common in the object to 
be attained. • 

We hence conclude that the special authority 
given to any municipality to build bridges 
within its limits does not necessarily super· 
sede the general authority /!:iven to the county. 
But as there may be a municipal purpose in 
which the county has no concern, and a coun· 
ty purpose in which all are alike. though per· 
baps not equa]Jy, interested, the circumstances 
of each case must determine the quf'Stion of 
authority. And it seems to us that this would 
be so even where there is assent of the munic­
ipal government. Whether that authority 
should be exercised in the event of conflict be· 
tween the two bodies is not involved in this 
case, as the city and county are in accord. in 
the bUilding of the,brldge. In cases where 
such conflict would arise, we are inclined to 
the opinion that the County should give way, 
~n ~ef,:re.nce to the general policy against one 
JUrIsdICtIon clashing with another. 
~ we have said, the authorities differ on the 

mam question under discussion. But much of 
this difference grows out of the difference in 
statut,es that govern. We will not undertake 
a !eVl~l! of the cases, but content ourselves 
With Clting those which sustain the views we 
haveexprtssed. In Ohio it is held that if there 
is nothing in the Act incorporating a town 
,,!hlCh limits the power of the county commis­
su;,ne.rs ~o establish a county road through or 
wI!hm Its corporate limits, that power still 
eXIsts. 'Wells v. McLaughlin, 17 Ohio, 99; But­
tnlf-n v. F()'/j)ler,Id. 101. In Connecticut (Nor. 
tl)1ch v. Stury,25 Conn, 44), it is held that the 
charter .of a city conferring power on its com­
~on Council to lay ou.t new highw.:lys, etc., 
d,ld n~t devest the county court of the jurisdic· 
t~o~ gwen ?y statute for the same purpose. A 
SImIlar ruling in Iowa is valuable as cominO' 
from Judgt1 Dil1on, one of the most eminent 
~f American jurists and law autbors now liv. 
!ng,and valuable also as havin"'been announred 
If1 an opinion which fully discusses the sub­
l&ect-Bell v. Foutch, 21 Iowa, 119. See also 

TTett v. Brooks Id 144 
There is this ciiffe~en~, howevcr, between 

our. statutes and tbe statutes of., Iowa: that 
~~lIe t~e authority to the counties to build 
to~~ge~~ the same, our statute gives authority 
br' e ttY. o~ Tampa to establish and regulate 
(~ges wtthm its limits, whiJe that in Iowa 

ner!ll. Act) gives to cities and towos U care, 
b'ddrvlSIon and control of all public ••• 

ges ..... within the city and shall cause 
8 L. RA. • 

the same to be kept open and in repair, ... ete. 
But the reasoning on which it is held that the 
counties are not devested of a.uthority to build 
bridges in cities is equally applicable to both. 
with proper modification, giving due weight 
here to the authority of counties to act for 
.. county purposes. .. We think the doctdne of 
these cases is to be preferred under the system 
established by our Constitution and statutes. 

The cases cited for appellants, and main­
taining the position that county revenues C3n­
not be expended UDder a contract to which the 
countyis not a party, do not seem to us to have 
the force attributed to them bere, Colton v_ 
Hanclutt. 13 Ill. 615, simply decides that where 
legislative authority is given to an individual 
to build a toll bridge, the county officials can· 
not appropriate county funds to aid in its COD­
struction, because no law of the State author­
izes sucb appropriation. If the view on which 
we rest our opinion. that in this State a county 
may build a bridge in a municipality to meet 
a county purpose. is correct, there is Jaw here 
to authorize county appropriation of money 
therefor, and the authority is none the less 
existent because the appropriation is in aid of 
a municipal contract to build the bridge, if a 
county purpose is thereby advanced. ,Thy 
should not a county expend money to aid in 
building a bridge, w ben it has authority to pay 
the whole expense of building it. If there:is 
anything in the Golton-Hanchett Case that 
seems to make a distioction, it goes beyond the 
controversy there, for it was a case where the 
authority to build the bridge was not in the 
county officials. and of course, therefore. they 
could not aid therein. The other case (Atty· 
Gen. T. Bay 00. 34 ,Mich. 46), was one where 
county supervisors undertook to appropriate 
money for township roads, leaving to the 
townships to say to what roads it should be 
applied. It was held this could not be done~ 
partly because the county 'J:)oord bad no oeca· 
sion to raise money for other than its own roads, 
and partly because there w~ no definition of 
pUl'p9ses, as the expenditure was to be under 
the direction of the town officer. As to the 
first ground, that is fuJlyrnet in this case, if the 
bridge answers a county purpose, and, as to the 
second, there is no indefiniteness of purpose to 
which the money is to be applied. But the 
court says in thE' case that" taxes and loaos, 
when authorized to be raised by any public 
body, must be raised under the implied condi. 
tion that they are to be applied to the public 
uses under the control or care of that body_ 
They cannot be raised for tbe purposes or uses 
of others, unless such a power is plainly 
given." It will be seen, upon scrntinizing the 
rase, that tbis and other similar language of 
the opinion applied to the action of county 
supervisors in respect to roftds under the super­
vision of township supervisors, when by the 
statute their action was limited to "state and 
territorial roads_" 

The distinction between that case and the 
present is obvious. As in that it was held 
that county revenueS could not be used for 
townsliip ronds, so in this we hold that county 
revenues cannot be used for city bridges as 
such, but in that the money was being applied 
to roads oot .. state and territorial:' and not 
embraced within any authority of the county 
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supervisors; while in this, if the conditions 
sUIt, it will be applied to an authorized "coun­
ry purpose." It does not seem reasonable that 
in all cases there is such necessary ('onnection 
between the expenditure of money for public 
uses and the control ordinarily resulting from 
-such expenditure, as to prevent the expenditure 
when made for a lawful purpose, because in 
accomplishing that purpose it is done in a way 
to relieve from the control that entails further 
Jiability. 

It is DO objection to our conclusion, as appli­
cable to the case at bar, if it can be shown 
that tbe bridge answers a county purpose, as 
distinguisbed from a local city purpose, that 
the bridge was to be constructed under a cou­
tnet with the city. and that the city will have 
control of the same, and must bear tbe respon­
sibilities connected with it. This will be that 
much better for the County. So far as it is 
said to be objectionable on the ground that 
the appropriation by the County is towards the 
payment of a debt of the city, the bridge being 
built under a contract Mth the city, that is 
met by the fact, if found to exist, that the ap­
propriation is for a county purpose, and 
would be in effect a payment of its own obliga· 
tion. And so far as it is said to be objection. 
able on the ground tbat the ownership and 
control of the bridge will be in the city, that is 

met by the admission, connected with our view 
as to the authority of the County to buUd the 
bridge itself if thereby serving a county pur· 
pose, that if" the County would have a right 
to build the bridge, it would likewise have a 
right to appropriate for a part of it." As to 
responsibility for proper care and repair of the 
bridge, we express no opinion. But if the 
County discharges a. duty in the attainment of 
a count}' purpose in such manner as to be re­
lieved from further responsibility in the mat-­
ter, this furnishes no reason against the va· 
liditv of its action. We are to understand 
that-in makiogthe appropriation the Commis· 
sioners acted, not as aiding the city in a work 
with which they had no concern, but as per­
forming a primary duty of their own under 
the power vested in them to build bridges in 
the County. The reservation they made that 
the bridge would be a free one, was to guard 
agaimt restrictions in its use which would not 
be within the scope of their authority, and 
was a. proper consideration for joining in the 
work. 

U nde! our conclusion it will be for the de· 
fendants to determine, upon existing facts of 
the situation, whether they will further resist 
the injunction. 

Tile dec-ree is 'Te7JM"aed, with leave to them to 
answer, if they should deem it advisable. 

INDIA..c-"A SUPREME COURT. 

Mary J. LOGAN. Appl, •. 
Lewis V. STOGDALE. 

( ••••.• Ind. .••••• ) 

1. The condemnation or land for a pri­
vate way cannot be authorized by the LegisIa-

ture; hence tl!..e Act I)f March t. 1889. which at­
tempts to do so, is void. 

2. Theeireu.itcourtha.sjurisdictionofa. 
proceedingtoestab1ishawayofDeee~ 
sity over the land of another, since the Act of 
March 9. 1889, which attempted to confer juris­
diction of I!llch proceedings upon the board of 
county commissioners, is unconstitutionaL 

NOTE.-Eminent domain; right of. I the right of eminent domain, and in wbat cases it 
It is for the Legiglature to detennine the neces- .shall be ":%ercised. is legislative, an? n?t. judicial; 

f!ity which exists for the use of the property pro- the questi0?Swhether th~ use to ~hich It 18 sought 
IJOsed to be taken. See note to Moore v. Sanford to appropnateproperly 18 a public use, and.wheth­
(.lfal;!;.) '1 L. R. A. 151. er t?e powe~ ~ ?elegated ~ t~e corporation, are 

But wIlen the question ariBe8 whether the use for subJects of JudIcial determmatlOn. Chicago & E. 
which it is sought to be condemned is really a pub- L R. Co. v. Wiltz, 4, w~. Rep. l21. 116 IlL .449. . 
lie one, it must be determined by tbe courts with_ Although.the determmation of the ~gJslat~re 11 
<lut any regard. to a legislative declaration that the not conclUSIve that a purpose .fCfr which ~t ?ll'oots 
ll."tl is publiC. Kansas City v. Baird, 98 Mo. 215; Sad. pro~rt~ to be tak~n IS a public use, yet ~t IS con­
ler v. Langham, 34 Ala. 311; Stockton &: V. R. Co. v. cl~IVe, if t~e me IS publIc, that a necesSIty exists 
Stockton,41 CaL 147; Consolidated Channel Co. v. whIch reqUlre8 the propert;rto be take.o. Moore,-. 
Central Pac. R. Co. 51 CaL 269; Young v. Harrison. Ii Sanford (Ma.ss:.) 1 1.. R. A. luI. 
GII..];;(}; I'arkun. v. Decatur Co. JU;!.tices.9 Ga. 341; 
BankheaJ v. Brown, 25 Iowa, 5!0; Loughbrfdge v. 
Harris, 42 Ga. 501; ~ew Cent. Coal Co. v. George's 
('reek Coal & L C-o. 37 Md. 537: Talbott v. Hudson, 
]6 Gray, 41T; Be St. Paul&: N. P. R.Co. at Minn.22i; 
Suvannah v. Hancock, 8 West. Rep. ~ 91 Mo. 54; 
Dickey v. TE'nui..."OD, Z1 Mo. 373; Dayton G. & s. Min. 
Co. v. Seawell, 11 Nev. 394: St. Louis Co. Ct. v. Gris· 
'>old, 58 ~ro.175; Scudder v. Trenton D. F. Co. I N. 
J. Eq. 691,; Coster v. Tide Water Co. 18 N. J. Eq. M; 
Re Deansville Cemetery Asso.66 N. Y. 569; Harris 
v. Thompson, 9 Barb. 350; ConcordR. Co. v. Greely, 
17 N. H. 47; McQuillen V. HattoD, 42 Ohio St. 202; 
Pittsburgh v. Scott. 1 Pa.309; ..Anderson v. Turbe­
lille,6 Coldw. 150; Tyler v.Beacher,," Vt. 648; Var. 
ner v.llartin. 21 W. Va. 534.. 

The quooion of the neC€S3ity for the exercise of 
SL.R.A. 

Plirate roail8; way of nectl88Uy. 

Tbere is a way by neceMi.ty, where another can­
not be got or made without reasonable labor and 
expense; and, in detennining the question, the jury 
may consider the comparative value of the land and 
the proba.ble cost of such way, and that the word 
"neces..."Rry" cannot be limit-ed to absolute phys­
ical necessity. But yet the way must be necessaryy 
and the facts of each case must d~termine whether 
it orany other easement thus claimed is necessar1-
It rowt be more than ODe of mere convenience, or 
one beneficial and convenient, and is only com­
mensuratf> with the existence of the necessityupon 
which the implied grant of it is founded,andceaset 
when the necessity for it ceases. Marvbl T. Brews­
ter Iron Min. Co. 55 N. Y. 653; Screven Y. Gregorie. 

See also 25 L. R. A. 502; 40 L. R. A. 105; 4T L. R. A. 70. 
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3. .A. gra.ntee or land aerosa which a prior I pletely shut off from any highway; that it is 
graoteeirom the same grantor bas tbe right to a impossible to JrO to tbe plaintiff's land without 
way by necessity takes it ~bject to su~h right, passing over adjoining land; that the appellant 
81t~ugb it ba~ ~n n~Itber_ exercllled nor refuses to permit the plaintiff to pass over his 
chumed before hll'l title was acqwred. land to a highway. and for the purpose of pre-

(April 23, 1890.) venting- her from passing over his land has 
erected high and strong fences; that he threatens 

APPEAL by plaintiff from 8 judgment of to sue her if she enters npon his land: that there 
the Circuit Court for Grant County sus- are improvements on her land and her own 

taining a demurrer to the complaint in an ac- home is there; that the best and shortest way 
tion brouo-ht to establish a way of necessity to a highway is over the appellee's land and 
over defetfdant's land. Rerersed. that the distance is sixty rods. The prayer is 

The facts fully appear in the opinion. that the court shall establish for the plaintiff, 
Jles~J's. W. H. Carroll and G. Dean for as a way of necessity. a way to the highway 

appellant. across the land of the appellant. To this com-
.JlestJ'8. H. Brownlee and H. J. Paulus plaint a demurrer was sustained. 

for appellee. All that is presented in argument in defense 
of the ruling of the trial court by the appellee's 

Elliott, J., delivered the opinio~ of the co:msel is that, under the Act of March 9, 
court: 1889, the action ought to have been brought in 

The appellant, in her complaint, describes a the court of the county commissioners, and 
tract of land of which she is the oWller, and that tbe circuit court bas no jurisdiction oftbe 
alleges tbat tbe appellee is also the owner of a subject. The appellant's counsel contend that 
parcel of land which sbe particularly describes. the Act of March 9, 1889, is in violation of the 
In addition to the allegations referred to the Const.itution and is tberefore void. 
complaint contains the following: That in the I The Ac~ in question assume~ to provide for 
year 1878; Enos Key was the owner of both the establIshment of branch hIgbways, and to 
parcels of land; that in January of that year give any freeholder who has no . outlet to a 
he sold to the plaintiff the land she owns; tbat highway tbe right to petition the board of 
he subsequently sold and conveyed to the ap- county commissioners to establish a way. The 
pellee's grantor the land now owned by the Act provides that the owner of tbe land Up~)ll 
appellee; that both of the parties to this action which it is proposed to establish a way may 
bold under Enos Key; that the land of the remonstrate on two grounds and no other; 
plaintiff is surrounded on all sides by the lands "fiTst, that Mother convenient and less injuri. 
of divers persons, including the land of the OlL'! route can be establisbed over his said lands. 
appellant; tllat the plaintiff's land is com· or the lands of another; ~, that the pro· 

8 Rich. L 158; Alley v. Carleton. 29 TeL 19; Ogden I merely a way of convenience. it is extinguished. 
v. Jermings, 62 N. Y.532; llolmes v. Seely. 19 Wend. Seeley v. Bisbop.19 Conn. L."8: Pierce v. Selleck, 18 
./:JIJ.; Nicholas v. Chamberl3i~ Cro. Jac. M: Oakley Conn. 321; Gayetty v. Bethune,ll Mass. 49; Viall v. 
v. Stanley. 5 Wend. 523; Tabor v. Bradley,IS' N. Y'I Carpenter, 14 Gray,1.26: Nichols v. Luce, 2,1, Pick. 
10!l; LeRoy v. Platt, 4 Paige. ';7: French v. Carhart, 102; Holmes v. Seely, 19 Wend. 507; Lawton v. 
I Y. Y. 96; Voorhees v. Burchard, 55 N. Y. 98; War- Rivers. 2 1tlcCord, L. 445; Screven v. Gregorie, 8 
f{>-n v. Blake. MMe. 276; pjerce v. Selleck, 18 Conn. Rich. L.l.58; Alleyv. Carleto~ 29 Tex. '18. 
"-~. 

. Right of ,way by nece&!ity arises from presump­
tIOn of law that the parties did not intend that land 
to which the owner had no access should be re­
tained or con.eyed. Prowattain v. Philadelphia 
CPa.) 2 Cent. Rep. 332. 

This right of way by necessity may arise 1n favor 
-of a parcel. of land, when the same is surrounded 
by what has been the grantor's other land, or part­
ly by tl:is and partly by that of a stranger. Collins 
v. Prentice., 15 Conn. 39; ~Iarsball v. Trumbull. 28 
Conn. 183; Taylor v.Warnaky. 55Ca.L3JO; Kuhlman 
iriHeCht. 77 TIl. 5'i0; Trask v. Patterson, 29 Me. {99; 
l:.:>f) ~ v. P..andall, 7 Gill & J.3i9; Bass v. Edwards, 
44 lass. «5; Kimban v. Coeheco R. Co. 2'T N. H. 
se~ ~re v. Stiles. 25 N. J. Eq. 381; Wheeler v. Gil-

?,. How. Pr. U;'); New YorkL. Ins. & T.Co. v. 
)[lln~r. 1 Barb. Ch. 353; Tracy v. Atherton, sa Vt. 52. 
thA nght of way ofnecesRity may be acquired over 
the land of another, although the road to which 

e Way leads is not a county road~ but a mere by­
~d open to the public. Cheney v. O'Brien, 69 CaL 

The rule allOwing a WRy of necessity preserves 
:cc~, but does not gi ve two modes of access and 
v~~ ~rcight of way. Kin~ Co. F.1n3. Co. v. Sta-

Wb ·ent. Rep. 4.10. 101 N. Y.4J.L 
-Or ot:re a.1>arty a:quires a new way by partition 
and ennse the l'!ght of way by necessity ceases 
159' !.:omes eXtinguished. Carey v. Rae, 58 {'All. 

If. ott v. Stewartstown. -17 N. H. 230. 
~ L.ttRCe3sPS to bea way of necessity. and becomes 

'. A. 

Petition jor prkate road. 

The power of locating a private road is entirely 
of a public nature, and a petitioner therefor hav­
ing pursued the mode pointed out by the Code is 
entitled to the road as a matter of right. Dougl.a8 
Co. v. Clark. 15 Or. 3. 

The county has no authority to take a bond to in­
demnify it against expenses of ita location and 
damages a...«sessed thereon. lbirl.. 

A petition of a person asking for a "cart.way 
leading from his dwelling and lands," stating that 
it 6'is the only practical way that petitioner can 
travel either to cburc~ Sunday school or burying 
ground by wagon, buggy or cart." although in .. 
formal, Sufficiently alleges that be is '"settled upon 
or cultivating land," and that the way is "necessary. 
reasonable and just." Ww:lick·v. Lowma.n.103N. 
C.l2l . 

Where a pe~n petitioning for a private way al­
rell.oy has a private way, or by parol license an un­
obstructed way, across the land of another. his pe­
tition should be denied. Warwick v. Lowman.1O-i 
N. C. 403. 

A -petitioner is not entitled to have a cnrtway 
simply upon the ground that no publio road leads 
to bis land. or because it will be more convenient 
for him to have it, but it must appear that it :is 
necessary.l'ftl8Onable and just. and that he resides 
on the land. and has no way to get to a.nd from a. 
publio road without it.. Burwell v. Sneed, 10:l N. Co. 
no. 
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ceeding is wrongful, oppressive or malicious." 
Elliott', Supp, ~;\ 1539--1542" , 

It is evident from tbe provisions to which we 
have just referred, and from other provisions 
of the Act, that the Legislature intended to 
grant a freeholder who is shut -ot! from ahigh­
way 8. right to secure a way a.cross the land of 
another upon the paymer:.t. of damages. It is 
not made essential that the way shall be one 
required by the public, for the whole scope 
and tenor of the Act indicate that it was in­
tended to secure a right oC way to private prop­
erty owners. That this was the intention is 
evident from the introductory part of the first 
section wherein it is provided "that, whenever 
any freeholder of this State owning lands snr­
rounded by the lands of others. and over which 
he must necessarily tl'3vel in order to reach his 
own lands, and there is no other outlet to the 
public road, shall petition the board cf com­
missioners of the county in which the lands 
necessary to be traveled are situate for the 
loca.tion of B. branch 'highway thereon, setting 
forth facts in his petition which shan be veri­
fied, such board. if it be satisfied that notice 
has been served upon the owner of such other 
lands. at least teD days before the meeting of 
the board at which such petition is to be pre­
sented. shall appoint three disinterested per­
sons to view such highway." 

The provision is an influential one. for it de· 
clares w bat 1he petitiOD shall contain, and it is 
in barmony with other provisions of the Act. 
for all the influential provi'lions indicate and 
express aD intention to autborize the seizure of 
property for private way. The provision as to 
what the petition shall show, the rigid and em­
pbatic restriction of the questions that may be 
presented by the property owner whose land 
it is proposed to 8eiz~, and the provisions de­
claring what questions shall be tried. all com­
bine to prove that the Act waS intended to au­
thorize the seizure of property for a private 
way, and to compel an unwilling property 
owner to yield his land for that purpose. It is 
impossible to construe the Act as one authoriz­
ing on]y the establishment of public roads. for 
it wi!] bear no such construction. Nor is it 
possible to effect a separation of its provisions, 
for they are so blended that severance is im­
possible; Bnd as the provisions are inseparable. 
the Act must be taken in its entirety. GriJlin. 
v. State, 119 Ind. 520; State v.Indiana c:! O. O. 
G. J; .111in. Co. 120 Ind. 575; BalilU'z"n v. Franks, 
120 U. S. 678 [30 L. ed. 7661; J7roinia C""Jl<ln 
Cases, 114 U. S. 269 ~29 t. 00. l~a; Tracie 
Mark Ca"., 100 U. S. 8. [25 L. 00. 550 ; United 
States v. Rees" 92 U. S. 214 [23 L. 503]. 

It is true that in the preamble and in some 
()f the provisions in the body of the Act. there 
is an indirect assertion that th~, use f()r which 
authority is conferred to seize private propertl 
is 8 public one, but such an assertion, even If 
made in the dearest terms, cannot rescue tbe 
Act from condemnation, for it is Dot within 
the power of the Legislature to determine what 
is a public use witbin the meaning of the Con­
stitution. Whether the use is .. public one is a 
judicial question and not a legislative one. 
Sadler v. Langham. 34 Ala.. 311; Be Deanwille 
Oemetery .A~. 66 N. Y. 569; Bankltead v. 
Brown, 25 Iowa., 540; Tyler v. Beacher, 44 Vt. 
1l!S; Po< Bt. Paul'" N, P. ll. Co. 34Minn. 227; 
SL.R.A. 

Bavannah v, Hancock, 91 ]-10. 54, 8 West. Rep. 
248; Concord R <». v. Greely, 17 N. H. 47. 
&nutlaerv. Leopold, 106 Ind. 29. 3 West. Rep. 
874. 

A private use cannot be transformed into a. 
public one by a mere legislative declaration. 

As the Act assumes to authorize the seiZUre 
of the property of one citizen for the benefit of 
another. it canDot be upheld. Our own decis­
ions declare that land cannot be seized for a 
private road, and· they are wen sustained by 
the decisions of other courts. Wild v. Deig. 43 
Ind. 455; BteWaJ't v. Hartman. 46 Ind. 331; 
&nzay v. Hunger, 42 Ind. 44:; Blackman Y. 
Halves, 72 Ind. 515. 

The doctrine of our cases is sanctioned by 
Judge Cooley. and many decisions asserting the­
same rule are cited by bim. Cooley. Canst 
Lim. 5th ed, 657. 

We are compelled to sustain the contention 
of the appeIla.nt. and adjudge the Act -of March 
9, 1889. to be void because it violates the pro­
visions of the ·ConstitutioD. As that Act is 
without force, the circuit court had jurisdic­
tion of tke subject. and the only question is 
whetber the complaint states facts sufficient to 
constitute a cause of action. . 

In the case of Anderson v. Buchanan. 8 Ind. 
132, the court quoted with approval from 
Chancellor Kent the following st.atement: 
"'Thus, if 8 man sells land to another which is 
wholly surrounded by his own land, in this 
case the purchaser is entitled to a right of way 
over the other's ground to arrive at his own 
land." 3 Kent, Com. 420. 

This is an apt illustration of the old aod 
familiar doctrine of ways by necessity. and the 
doctrine has often been given effect by our de-:­
cisions. Steel v. Grigsby, 79 Ind. 184; San:tay 
v. Hunger, 42 Ind. 44; Stewart Y. Hartman, 46 
Ind. 331. 

If the appellant's grantor had remained the 
owner of the land now owned by the appellee~ 
it is clear that she would be entitled to away. 
as of necessity, to the public road. Klmbaa 
v. Cocheclw R. (k). 27 N. n. 448, 59 Am. Dec. 
387. 

A wily by necessity exists by grant, and the 
~ant is an implied one. Niclwls v. Luce. 24 
Pick. 102, 35 Am. Dec. 302. 

The theory is that where land is sold tbs.t 
has. no outlet. the vendor gra.nts one over tbe 
pa.rcel of which he retains the ownership. It 
results from this that a way Qf necessity caD~ 
uot be su.ccessfully claimed over the land of & 

stranger. and if the appellant were asserting a 
right of way over a. stranger's land she could 
not succeed. If the appellee occnpies 1he 
position of a stranger. then the appellant must 
fail; but if he occupies the position as to her 
that the common grantor did before he parted 
with title, then she is entitled to the relief she 
prays. In our judgment, the appel1ee is in the 
position of his grantor in so far as the question 
before us is concerned. and must yield the ap­
pellant a right of way. As the law implied a 
grant at the time the common grantor COD­
ve1ed to the appellant. and as tbat gra.nt was 
pnor to the conveyance to the appellee, the 
latter must carry into effeCt his predecessor's 
implied grant. 

In Tayhr '1". Warnak.V, 55 Cal. 350, both par­
ties claimed. as do the • parties before tUI~ 
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through a common gnmtor. and it was held 
that the party WllOSC land was surrounded W8$ 
entitled to a way as of nec{'!;sity across the rand 
of the other. The decision in tbec8SB referred 
to iB sustained by the doctrine, maintained by 
the ancient and tbe modern -autborities, tuat 
the original grantor grants, as appurtenant to 
the parcel expressly conveyed, a way which 
will ell able bis grantee to obtain access to tbe 
corporeal property expressly conveyed to him. 
Both the corporeal property and the incor. 
poreall'ight pass from tbe grantor at the same 
time, one as the inseparable incident of the 
other. and a Bub...<:equent grantee must neces­
sarily take the land conveyed to bim subject 
to the burden created by tbe implied grant. 

Our ultimate oonclusion is that the action 
was properly brought in the circuit cOQ.rt, and 
tbat such facts are litated in the comDlaint as 
require an answer. 

Judgment reunwd. 

WDliam MERRELL, Appt., .. 
Rebecca A. SPRINGER. 

- C~ •• _Ind. •••• l 

The OWner of' & note which Wll8. after matn. 
l'ity. sutteptitionsll" taken, without his knowl­
edge or consent, from biS possession by it!! nom!· 
naJ payee and sold to a third party. may recover 
it from the purcha...~ a1thougb the latter paid 
value fnr it and had do notice of the defect in the 
title Of his vendor .. 

APPEAL b~ defendant from a judgml.1nt of 
tbe CirCUIt CQurt for Fayette County in 

favor 5)f plaintiff, and from an order denying 
• mohon for a new tria.l~ in an action brought 
to reCOver possession of a certa.in promisSOTV 
note. Affirmed. • 

The case sUfficien.tly appears in the o'Pinion. 
Ye381"B . .R. Conner and H.. L. Frost for 

appellant. 
.J[eurlf. G~ G. Floyea. and J.lL Clay­

pool for appellee. 

Cotrey, J.~ delivered the opinion of the 
Court: 

This was an action of replevin to recover 
~e POSsession of a 'Promissory note alleged to 

the properly of the appellee, aDd wrong­
fUlly detained from her by the appellant. 
~he only questi(}DS discussed by CQunsel in 

~~e~ l{>s:pec~ve briefs relate to the alleged error 

Ian 
e ClfCUIt court in overruling tae appel· 

t',s. l'n()tion for a. llew triM. 
th The evidence in the cause tends to prove 
i at ~ appellee, in November, 1878. depos. 
ted 'With ~ maker of the note in controve~ 
~ wtB of .,~. and took a Dote therefor in the 
abo e of her son. Orin Springer. who was then 
til ut five years old. 'Ibe note W6S taKen in 
.b e b:Rle of her SOn for the reason that the 
~ ~d o~ the appeIIee was much addicted to 
_ OlD.mg mtcxicated. and was in tbe babi~ of 

(1aN~ ~r BaldWin 'V. Ely, liO U. S. 9 How. 500 
8 J . • and note. 

4 R, 1.. 

appropriating the appeIlee's property to bis own 
use. To prevent him from obt6ioin.~ posses­
sion of the money TE'pre~cnt(>d by HIlS Do~e'i\ 
was taken in the Dume of the "on l but waS kept. 
in the possession of ilie nppellee. The nOle 
was reneWed from time 10 time, cov~rin!!ctber 
small deposit':', until the 16th day of Dt'cemocr, 
1884, when the present note for $160 was exe· 
cuted. All the money represented 1)1 tbe note 
was the money of the appeUee. In August,. 
1886, the son, without the knowledge or con· 
sent of the appellee, took the note from a bu· 
reau drawer in her poss('ssion, and sold it to the 
appellant. 

The tbevry of the appellant was that the ap-­
pelJee, by :making tbe note in controversY pay. 
able to her son, constituted him her tiustee~ 
and tbat as he assi~ned the note to the appel· 
lant, who had no notice of tbe secret trust be~ 
tween the appellee and her son, tbe appellant 
acquired a good title to the note. Ac!ingupon 
that theory the appellant, at the proper time, 
prayed the court to give the jury the following 
instructions, ~z.: 

"3. If the plaintiff. Rebecca Springer, fur~ 
Disbed all the consideration for the execution 
of the note in question, but had the same made 
paJable to Oritl Spriager for the purpose and 
With the understanding that he should hold the 
le~ title to the samein trust for her, and that 
he has neVer since the execution of said note 
tnmsferred his title to the plainti:tl':; that the 
said Orin Springer, before tbe bringing of this 
auit, for a valuable consideration, by his in· 
dorsement in writing. assigned said note to the 
defendant, snd tbat the defendant, at the time 
said note was transferred to him, had no 
knowledge that anyone except sai.d Orin 
Springe·r had any interest in said note; and 
that be purchased the same in good faith and 
for a valuable consideration. relying upon tbe 
apparent title said Orin Springer had to said 
note,-then, in such case, you should :find for 
the defendant. 

"4. If said Rebecca Sprin~r furnished all 
tbe consideration for the execution of the note 
in question, bdt had the same made payable to 
Orin Springer, and he has never since the exe-­
cdtion of the same transferred bis title to said 
note to tbe plaintiff,and the plaintiff took said 
note into her possession, .lInd kept the same 
where said Orin had free and ready access to 
the same, and said Orin, witbout the knowl~ 
edge or consent of said pJaintiff~ took said note 
into his possession, and the defendant in good 
faith and for 8 valuable consider8.tion~ and re­
lying upon the sppsrent title thus conferred 
upon said Orin Springer, purcbased. said note 
of bim without any knowledge of the claim of 
the plaintiff to said Dote; and tbe said Orin 
Sprin~r, in -pursuance of said· purchase, on 
the 2a day of August, 1886, indorsed said note 
to the deIendant,-then, in such case, you 
should tind for the defendant." 

The court refused to give these instructions, 
but instructed the jury as follows: 

"S. If the iury believe that s.aid Rebecca. 
Springer furnished all the consideration forthe 
note in question; that said note was made pay ... 
able to bet" SOD, Orin Springer, by thed~cti(}n 
of tbe said plaintiff, Rebecca Springer; that at 
the time of its execution it "Was placed in ber 
bands, nnd that she never voluntarily parted 



with tbe possession thereof. and that Orin 
Springer, the payee, got possession of said note 
surreptitiously, without the knowledge or con· 
sent of said. Rebecca Springer, and while so 
holding the same he indorsed and transferred 
the same to the defendant Merrell, and the 
plaintiff, Rebecca Springer. before the com­
mencement of this suit, demanded the posses· 
sion of said note from the defendant Merrell, 
-in such case the plaintiff will be entitled to 
recover, although the defendant may have paid 
a valuable consideration therefor, and bad no 
notice that said Orin Springer was not the 
owner of said note." 

The note in controversy is not negotiable by 
the law·merchant, and was sold 8nd assigned 
to the appellant after maturity. In such case 
the purchaser must inquire asto the title of his 
assignor, and as to the defenses Ilgaim1t the 
note in the hands of the assignor. Kastner v. 
Plbilinski, 96 Ind. 229; Sims v. W£{.'on, 47 
Ind. 226; Robeson v. Roberts, 20 Ind. 155; Beha­
fer v. Reilly. 50 N. Y. 61; Bush v. Lathrop, 22 
N. Y. 535. 

It seems to be settled in this State that a pur­
chaser of such a note can acquire DO better title 
than that held by his vendor. 

In Summer v. Hu~ton, 48 Ind. 228. it was 
said by this court: HIt is a familiar prin­
cipJe that no man can confer a greater interest 
in, or title to, personal property than he has 
himself, aud this principle is as applicable to 
choses in action (paper governed by the law· 
merchant of coune excepted) as t-O any other 
species of personalty. The principle that the 
pur.chaser of the legal title to real estate. with­
out notice of an outstanding equity, takes it 
discharged of the equity, has DO application in 
the case of the pnrcbase of a chose in actioD. 
It is a general and wel1-seUled principle that 
the assignee of 8 chose in action takes it sub­
ject to the same equity it was subject to in the 
hands of the 5ssi!rnor." 

This was but a-repetition of what was said 
in the case of Robeson v. Robert.'I:, 20 Ind. 155. 
It was further said in this case that "an abuse 
of a trust can confer no rights on the party 
abusing it, nor on those who claim in privity 
with him." 

To the same effect are SiTlUJ v. IT'Uson, 47 
Ind. 226, and Payne v. June, 92 Iod. 252. 

APR., 

for value, without notice of any fraud by which 
the assignment was procured, that the assi~or 
was estopped from reclaiming the note from 
such innocent purchaser. That case rests upon 
the principle announced in Parriah v. Thurston, 
87 Ind. 437, and Ourme v. Rauh, 100 Ind. 247. 

The appellant also discusses in his brief 
other questions appearing in the record relating 
to the admission and rejection of evidence. 
We have carefully examined these questions, 
as well as aU vthers presented and discusseli, 
but are unable to discover any error in the ruI· 
ing of the circuit court. 

Judgment ajJiJomed. 

Charles E. CATLIN, Receiver. etc., of Clapp 
& Davies. Appt .• •. 

WILCOX SILVER PLATE CO: 

Tberight of a. receiver a.ppointed by a. 
Coreign tribunal to wind up an in!Oolvent 
partnership situated within its jUrisdiction, to 
take pO"8c~ion of money due to such partner. 
ship from domE'stic debtors. will not be recog. 
nizcd as against the claims of nonresident ered. 
itors of the .insolvent partnership who ha\"e 
attached :such money under the domestic Jaws 
after the appointment ofthe receiver but before 
he obtained actual p06session of the money or an 
enforceable lien thereon, ('ven i!.lthough he has 
received a general assignment of the partnership 
property. 

(April 29, 1890.) 

APPEAL by intervenor from a judgmt'nt of 
the Circuit Court for La Porte County in 

favor of plaintiffs in an attachment suit brought 
to recover 3 debt due by the concern of which 
the intervenor was receiver out of money due 
such concern. Affirmed. 

The facts are fully stated in the opinion. 
Mr. L. A.. Cole, for appellant: 
Where two courts~ of substantially concur· 

rent jurisdiction, attempt to assert jurisdiction 
of the same matter, that court which takes the 
first step wiB retain the jurisdiction till the 
end, and the other cannot lawfully interfere. 

Taylor T. Carryl. 61 U. S. 20 How. 583 (15 

NOTE..-Foreign '-eceivers. 

The doctrine that where one of two innocent 
parties must suiTer, the party who put it in the 
power of the wrong-doer to perpetrate the 
wrong must suffer the loss, has no application 
to this case, for there is no evidence in the Receivers appointed in one jurisdiction are not 
cause tending to contradict the evidence of the entitled as of right to r~ognition in other juris-­
appellee that Orin Springer took the note from dictions. See fl()te to Humphreya v. HopkinS 
b b dr 'th b 1m led (CaL) 6 L. R. A. 793. er ureau awer WI out er ow ge or A receiver of partnership assets., appointed by • 
consent. See autborities above cited. competent court of another State, may maintain 

Under the roles as established by these cases an action in New Jersey to set aside a sale of the 
we are constrained to hold that the court did RSEets situate in New Jersey by one partner in 
not err in refusin~ to give the jury the instruC'- fraud of the otber, when there are no creditors of 
tions asked. ana that the instruction given the firm and the only ODe to be benefited is the 
upon the subject DOW under consideration partner defrauded. Sobernheimer v. Wheeler (N. 
states tbe true rule. J.) Aug. 16,1889. 

This case is clearly distingui"hable from the The possession of a receiver appointed in one 
case of MOfJ1'e v. Moore. 1121nd. 149, 11 West. jUrisdiction. of the personal property of a debtor 
Rep. 229. In that case the party claiming title taken by him nnder order of court, does not es-­
had. indorsed and delivered the note then in empt it, when taken into another jurisdiction. 
d · fromattach.nent by crediwrs therein. or give the 

lspute, ~ith the ~teDtion of vesting in the receiver any right to hold tbe property agalD8t the 
asslg-ilee tltJe, and It was correctly held that as claims of such attaching creditors. Humphreys "V. 

the note had passed to an innocent purchaser J Hopkins, 6 L. R. A. 'i'9'.!, 81 cal. 55l.. 
8L.R.A. 
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L. ed. 1028); Freem." v. H_, 65 U. S. 24 
How. 450 (16 L. ed. 749); Buck v. Colbalh, 70 
U. S. 3 Wall. 334 (is L. ed. 257); lIeidritter 
v. Elizabelh Oil Cloth Co. 112 U. S. 294 (28 L. 
ed. 729); Senim- v. PieTCIJ, 31 Fed. Rep. 625; 

! Melvin v. tRobin8On. Id. 634; Kahn v. Ryan, 
Id. 636. 

This principle is applicable in every respect 
to the case at bar. This debt was located in 
Dlinois. 

Story. Conf. L. 362 a, 363. 399. note 3. 400. 
ConnO'f'v. Hanover Ins. Co. 28 Fed. Rep. 549; 
G-uillander v. H(YI.IJell, 35 N. Y. 657. and cases 
cited; Gale v. Carry, 10 West. Rep. 838, 112 
Ind. 39. 

An open account is susceptible of assign­
ment, so as to absolutely vest the title thereto 
in the asSignee. • 

Patte'r:wlt v. Oralrford, 12 Ind. 241; McFad­
den v. Wilson, 96 Ind. 253. 

The attaching creditor can only hold the 
garnisbee for such interest as defendant had 
at the time the process was served. 

2 Wade, Attachm. § 437; Will-iams v. P()m­
eroy, 27 Minn. 85; Le'ltia v. Bush. 30 Minn. 
244; Kniselyv. Fkans, 34 Ohio St. 158; Schuler 
v. Israel, 27 Fed. Rep. 851; Faulkner v. Hy­
man, 2 New Eng. Rep. 181. 142 Mass. 53; 
Butler v. Wendell. 57 .Mich. 62 .• 

A court of chancery. baving jurisdiction of 
the person, may for the benefit of creditors 
compel a debtor to execute such assignments or 
conveyances as will vest the title to such prop­
erty in the assirrnee. 

Mitchell v. iJ·unch,. 2 Paige, 606; PhelPl v. 
M,DonaiU. 99 U. S. 299 (25 L. ed. 473); Great 
Fall. Mfg. Co. v. Worsw, 23 N. H. 462. 

... lfeS8"Ts. John H. Bradley, F. E. Os­
borne and W. B. Biddle, for appellee: 

The receiver acquired the property and ef­
fects. of Clapp & Davies by operation of law 
by VIrtue of his appointment. or by an assign­
ment in intitum, and, either wav, be took no 
title ?r .interest to or in any property bt'yond 
the h~Its of the State of his appointment. 
Pa~ne v. Le8ter, 44: Conn. 196; Warner v. 

J,Laffray, 96 N. Y. 248; Htbemia Jy,-,'at. Bank v. 
aro'!}he,84 N. Y. 367; Rltaum v. Pearce, 110 

Ill.Ile 350; May v. Firal Xat. Bank(Dl.) 7Wesl. 
p. 681; Weider v • ... lladdoz, 66 Tex. 372. 

The IitUl of this debt for the purpose of at­
tachment and garnishment is in this State. 

Smith's App. 104 Pa. 381; .Wyman v. Hal­
'!;?ld, 109 U. S. 654 (27 L. ed. 1(68); 0"". v. 
.D.I.~ Zer, 10 Ohio St. 136.· 

Where creditors intervene the ri<:rht of the 
rec~iver is always denied until such ~laims are 
satIsfied. 
ElTJ':;::tt,s v. Waite. 25 N. Y. 577~ Hurd v. 

')lz r .'h,41 N. J. L. 1; Lycoming F. In,. 00. 
V. TIght, 5.'i VI. 526. 

thMitchelI, Oil. J.. delivered the opinion of 
e court: 

f IT! he. qUE"stion for decision arises upon the 
o Owmg facts: . 

t Clapp & Davies, partners doing business in 
.he City of Chicago. were indebted to certain 
Judgment creditors residino- in that city Tbey 
'Were als . d " • Com ebted to the Wilcox Silver Plate 
thoru~any. and others, who wer,. residents of 
Bel tate of Connecticut. At the same time 
8 i: i :. Oberreich. partners, residing and 

doing business at La Porte, Indiana, were in­
debted in a considerable sum to Clapp & Da­
vies. One of the judgment creditors instituted 
proceedings in chancery against the latter firm, 
by filing a creditor's bill in the Superior Court 
of Cook County. In aid of its jurisdiction in 
the pro(;eeding thus instituted, that court ap 
pointed the appellant. Catlin, receiver, and by 
an order made on the 14th day of April, 1887, 
required Clapp & Davies to execute a general 
deed of assignment transferring all their part­
nership property and effects to the receiver. 
Subsequently. in the month of June, the Wil­
cox Silver Plate Compariy instituted a suit in­
attachment io the LaPorte Circuit Court against 
Clapp & Davies, and summoned Bagley & 
ObeITeich to answer as garnishees. The other 
Connecticut creditors became parties to this· 
last proceeding under § 943, Rev. Stat. 1881. 
Thereupon Catlin. as receiver of the Superior 
Court of Cook County, intervened by leave of 
tbe La Porte Circuit Court, and asserted the 
right, in virtue of his appointment as receiver 
and the assignment made to him, to take ~nd 
hold the debt due Clapp & Davies, from Bag­
ley & Oberreich. 

The controversy. as will appear. involves the­
right to the fund in the hands of the ~rnishee­
defendants. and the question presented is, Are 
the rights of the nonresident attaching cretli­
tors paramount. in the courts of this State, to 
those of the receiver of the Superior Court of 
Cook County. whose appointment antedates­
the issuing of the writ of aUachment? The 
solution of the question depends upon the ex­
tent of power wbich a court of general juris­
diction, sitting in one State, can exercise over 
property whose actualsitu8 is within the juris­
diction of the courts of a foreign State. 

A receiver is nothing more than an officer or 
creature of the court that appoints him. His­
acts are those of the court, whose jurisdiction 
may be aided, but in DO wise enlarged or ex­
tended. by his appointment. His power ig only 
co-extensive with tbat of the court which ,e-iv-es­
him his official character. While it has been 
held that a court may appoint a receiver and 
authorize him to take possession of property 
in a foreign jurisdiction~ the doctrine is uni­
versal that the appointment confers no legal 
autbority which the receiver can exert over the 
property without the aid of the courts in whose 
jurisdiction it is found. The appointment. of 
Its own force, gives him the right to take pos­
session of the property. but it confers npon 
him DO power to compel the reco.~ition of that 
right. outside the jurisdiction of the court mak­
in!! the appointment. High, Receivers, § 47, 
p.241. 

'VLile there are authorities of !Teat wei.irht 
which seem to hold that a receiver appointed 
in one jurisuiction will not be permitted to­
maintain a suit in a foreign State. the ~nel'3ny 
prevailing doctrine, upon which aU the decisions­
seem to be harmonious, is that. upon the prin­
ciples of comity. the ('()urt!'l of the jurlc:diction 
in which the property or fund is situate will 
reco.2,"Ilize the rights of the receiver. so far as 
10 aid him in reducing it to rossession, unless 
to do so would in some way violate the local 
policy or interfere with the rights of resident 
creditors. ...lfetzner v. Bauer, 98 Ind. 425, and 
caEes cited; Beach, Receivers, ~§ 18, 19, 682: 



Mercl«Jntl ll'at. Bank Y. J[eLeod. sa Ohio St. 
174. 

But the recognition of weIl-esta.bllshed prin. 
eipJes of comity and courtesy between courts 
of different jurisdiction is ODe thing, while the 
rights of. resident or other attaching creditors, 
w bo are seeking to avail themselves of legal 
proceedings authorized by statutes of the State, 
for the appropriation of a fund belonging to a 
nonresident debtor, must be determined upon 
altogether different principles. As has in ef­
fect been said, courts are prepared to extend 
comity where there is DO reason to the contrary; 
especially if there is" no interest of their own 
citizens. or of the citizens of another State, who 
-are asking the protection of their laws, injuri­
ou~ly affected by such recognition. Paine v. 
Leffter, 44 Conn. 196; Milne v • .... lforeton, 6 BinD. 
361. 

The rule may be considered as established 
that & receiver may invoke the aid of a foreign 
conrt. in obtainin~ possession of property or 
funds within its jurisdiction. to WhICh he is en~ 
titled; but aid will only te extended as against 
thosewhowere parties. or in somewayin privi­
ty with the proceedin~ in the court in which 
his appointment was made, or who are in pos­
session of the property or fund to which the 
receiver haa a right; and not against creditors 
of a nonresident debt.of. who are seeking to 
subject tbe property or fund to the payment 
of their debts. by proceedings duly instituted 
for that purpose. Accordingly. in Hurd v. 
Elizabeth" 41 N. J. L.t. the court said: "That 
the officer of a foreign conrt should Dot be per­
mitted, as against the claims of creditors resi­
dent here, to remove from this State assets of 
the debtor. is a proposition that ap~ars to be 
asserted. by all the decisions." -

The principle upon which the decisions rest 
is, that it is the policy of every ,l!'overnment to 
retain within its control the proPerty of a for­
eign debtor until an domestic claims have been 
~atis1lf'd, and hence the rigbt of the receiver of 
a foreign court to sue, which is aHowed only 
upon considerations of comity, will be denied 
when it comes in conflict with the interests of 
domestic creditors. .. We decHnf," said the 
court in Runk v. St. John, 29 Barb. 585, .. to 
extend our wonted courtesy 80 far as to work 
oetrirnent to citizens of our own State, who 
have been induced to give credit to the foreign 
insolvent." Bugbg v. Atlantic. Jf. .! O. R. Co. 
~6 Pa.291; Lgt:01ning F'. In8. Co. v. WrigM, 55 
Vt. 526; ThuTaton. v·: Rosen~/~. 42 !tlo.474, 97 
Am. Dec. 351; Wtllttta v. aite, 2-5 N. 1;". 577. 

It foHows. hence. that the available legal an~ 
thority of a receiver is co-extensive only with 
tbe jllrisdiction of the court by which he was 
appointed when the right of precedence or pri­
ority of creditors is asserted in respect to prop­
{"rty or funds of a nonresident debtor, which 
the receiver has not yet reduced to possession. 
HUT/tv. Columo'ianITl8. Co. 551tle. 290; Wa1'T€1I 
v. V'nion llat. Bank. 7 Pbila. 156; l106th v. 
("lark, 58 U. S. 17 How. 3"J2 [15 L. 00. 164]; 
Stote T.JatkMYII:cUle, P . .!M.R. Co. 15Ft3. 202; 
Farmers <f 1I. Ins. Co. T. Needla. 52 Mo. 17; 
T a:qlO'l" v. Columbian 1111. Co. 14 Allen. 353. 

It is said, however, that as Clapp & Davies 
were residents of the State of Dlinois at the 
time the receiver was appointed. the debt due 
them from Bagley & Oberreich W8I within the 
SL.R.A. 
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jurisdiction of the Superior Court of Cook 
County. upon the principle that the domicil 
draws to it the personal property and choses in 
action of the owner, wherever they may be sit· 
uate. Hence, the eontention it, that as the 
appointment of the appellant u-receiver was 
followed by a general deed of assignment, valid 
in the State of nlinois~ it must be regarded as 
valid here, and 88 devesting Clapp & Davies 
of all title or intertst in the debt in controversy 
after the date of the assignment. It is. of 
course, well settled that personal property is 
transferab1e according to the law of the owner's 
domicil, and that a vo1untary assignment or 
transfer made withont compulsion or legal c0-
ercion is to be governed everywhere by that law, 
unless the contract by which the transfer was 
made is limited or restrained by some policy 
of positive enactment of the State in which tbe 
property is situate. or unless it affects cidzens 
of the latter State injuriollsly. Amu IrO'll 
Worb v. Wa1'Ten, 76 Ind. 512; Martin v. Potier. 
11 Gray, 37.71 Am. Dec. 689; Weider v. Mad· 
dox. 66 Tex. 372, 59·Am. Rep. 617; Warner v. 
Jlljfra./J,96 N. Y.248; Green v. Van Buskirk. 
74 U. S. 7 Wall. 150 [19 L. 00. 113]; Askew v. 
LaCygne Exih. Bank, 83 !tlo. 366; Law v. Mills, 
18 Pa.1M; BUrrill, Assignm. 301; Story, Cont. 
L. 383-390. • 

"The voluntary transfer of a chattel by the 
debtor. if not ,forbidden in other respects by 
the law at the place of the "itUI, is to be as 
much regarded there or elsewhere as it would 
be at the place of the domicil" .Lowry v. Hall~ 
2 Watts & S. 131; Smith·, App. 104 Po. 381; 
OMf .. v. F01lrth Nat. Bank. 71 Me. 514, 36 
Am. Rep. 345. See 15 Am. L. Rev. 251. 

Such an assignment will Dot be npb{'ld. boW­
ever. if it contravenes the policy of the law of 
tbe place where the property is situate. Guil· 
lander v. H01JJeU, 35 N. Y. 657; Faulkner v. 
Hyman. 142 Mass. 53. 2 New Eng. Rep. lSI; 
,MOO1"e v. Church. 70 Iowa, 208; Be Waite, 99 
N. Y. 433. 

The principles above statM are applicable 
only to transfers or assignments of property 
whIch rest es...Q{'utiaIJy on contract and are vol­
untary in the sense that they are the product 
of a will acting without legal compulsion. 
Property in a foreign State that has passed 
from an assignor to an assignee bya voluntary 
deed. and not by proceedings in in'lJitum. by 
proce88 of law is distinguished from like prop­
erty in the hands of a receiver by operation of 
law, or by an. assignment made under legal 
compullOion. 

Assignments ()f the latter class are held in. 
operative upon property not situate witbin the 
territory over wbich the lal\"S that make or 
compel the debtor to make them have domin­
ion. Rhawn v. Pearce, 110 lli. 350; Smith,', 
App. and Weider v. Maddoz. Illpra. 

Involuntary assignments which are made 
under foreign Insolvent Laws. have no opera-­
tion outside of the State under whose laws they 
were made~ while a voluntary assignment is a 
personal common·Iaw right, possesSed by every 
owner of property. and may operate in one 
State as wen as another. Walten T. Whit­
lo<k, 9 Flo. 86,76 Am. Dec. 607. 

Some conflict Of contrariety of opinion may 
be found in the decisions in respect to what 
mayor may not constitute a voluntary assign· 
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ment under the statutes of different States, but I The conclusions above stated lead to 
it is unnecessary to enter upon a discussion of fumance of the judgment. 
the cases relating to voluntary assignments, as Judgment affirmed, with costs. 

an af~ 

all the authorities agree that where aD assign-
ment is made under compulsion of law, or 
where property is taken ab inv'ltum. the trans- BERKEY & 
fer will not be regarded as voluntary, nor will 

GAY FUill-.'ITURE 
Appt., 

co., 

it beeffectual beyond the jurisdiction in which 
it was made, when it conflicts with the inter­
-ests of citizens in a. foreign jurisdiction. As 
we have seen, II court cannot extend its juris­
·diction by the appoint.ment of a receiver, so it 
is equally powerless to do so by coercing an 
assignment of the property in controversy. 
An assignment is regarded merely as a matter 
of convenience in aid of the jurisdiction of the 
court~ the established doctrine being that, as 
against nonresident creditors, the assignment 
,confers no additional or higher right to the 
property than the receiver had by virtue of his 
appointment. Iddings v. Bruen, 4 Sand!. 011. 
252; High. Receivers, § 443. 

While it is true, as has been remarked before. 
the domicil of the owner. in legal contempla­
~on, draws to it his personal estate. wherever 
It may be, yet as this is so only by fiction of 
law. the rule is not of universal application. 
When, by the law and policy of the State 
Where the property !s actually located, it is 
subject to the process of attachment or garnish­
ment at the suit of a domestic or other creditor, 
the fiction yields, and the actual situs of the 
property determines whether or not it should 
De subjected to the process of the court. Wa1'­
-TU:,. v. Jajfray-and Green v. Van Buskirk, tm-
pra. ' -

In cases of attachment and garnishment,like 
thore for foundin~ administration, the aitU8 of 
a debt is the residence of the debtor. Wyman 
v. Ha18tearJ. 109 U. S. 654 [27 L. ed. 1068J; 
Olun v. Miller, 10 Ohio St. 136. 

It. is said, however, that the principles of 
,comity which control in aid of the receiver of 
a fo~eign court, who is seeking to obtain pos· 
se~lOn of a fund, should only be suspended in 
theIr operation in favor of domestic creditors, 
~nd that inasmuch as the attaching creditors 
l.n the present case aTe all nonresidents of the 
t5tate, the aid of the court should have been 
'~xtended to the receiver and denied the cred­
Itors .. ~VhiIe this position is not without sup­
POrt, It IS not in our view maintainable. AI· 
though nonresidents. the attaching creditors 
are.properly io our courts, pursuing a remedy 
'WhIch the .Statute. cOl!fers upon foreign as weB 
as domestIc creditors. Until the Legislature 
~hal! declare a different policy. the rights of 8 
Orelgn creditor against the property of a debt­

or must be regarded by the courts as in all re­
spects the same as those of resident creditors, 
!~dfar as. respects proceedings in attachment 
. garmshment. The rule which commends 
Itself to o~ judgment is thus declared: "Once 
pr?perly In the court and accepted as a suitor 
felther. the law, nor court administering th~ 
~~, WIll admit any distinction between the 
Be~zen of its own State and that of another. 

ore the law and its tribunals there can be 
n<? pre~erence of one over the other." Biber. 'En: i\at. Bank v. Lacombe, 84 N. Y. 367; 
Po . U!n v. Pearce, Warner v. Jajfray and 

a.j.nt; v. Lester. BUprfJ. 

<. 
Milo S. HASCALL. 

•••••• (lnd.) •••••• 

In ease one, who has sold furn.iture :for. 
hotel and contracted with the proprietor to de­
liver it by or on a certain date, knowing the pur_ 
pose for which it is to bensedand tbat it ia neces­
sary for the operation of the hotel, fails to deliver 
it uhtillong- after the appointed time, thereby 
preventing the renting of the rooms to gUests. he 
is liable for the loss sustained by reason of such 
failure; and such lOBS may be determined by find­
ing the difference between thevalue,forthe pur­
pose for which they were intended, of the rooms 
furnished and unfurnished during the time they 
could not be used for such purpose. 

(May 1. 1800.) 

APPEAL by plaintiff from a judo-ment of 
the Circuit Court for Elkhart County al­

lowing defendant's claim to a set-off and ren­
dering judgment against it thereon, in an ac­
tion to recover the contract price for certain 
furniture sold and delivered. AJfirmed. 

The facts are ful1y stated in the opinion. 
Meu-rs. W. H. Vesey, C. W. Miller and 

J_ M. Va.n.fIeet for appellant. 
Messrs. H. D. Wilson and W. J. Da.vis 

for appellee. 

Olds, J., delivered the opinion of the court: 
This is an action by the appellant against 

the appel1ee to recover a balance of $374. 62 for 
goods sold and delivered. 

The answer is in three paragraphs, setting 
up a counterclaim: . 

1. It is alleged in the first paragraph that 
on August 26, 1881, the appellee had just 
completed his hotel with fifty rooms, and 
was in need of new furniture therefor, with­
out which he could not carry on his busi­
ness, as appellant wen knew; that on said day, 
for the purpose of furnishing said hotel in all 
its parts with suitable furniture, the appellant 
agreed with him to furnish said furniture and 
every part thereof complete, and set it up in 
proper shape and condition in his hotel roOms 
ready for use by September 15, 1881; that said 
rooms were irregular and different in sizes, di­
mension and construction. nnd for the purpose 
of making said furniture suitable for said 
rooms, appellant measured said rooms. and a 
list of goods was agreed upon, and at the foot 
thereof appellant executed a memorandum in 
writing as follows: 

We agree to put these goods all in good 
order (set up in hotel without charge except 
freight and cartage), castored, with bracket 
wood-wheels on all beds. All bureaus and 
washstands to have good wood-wheelS on rub­
ber castors. Goods to be ready the 15th of 
Sept. Any goods not according to order, or 
not satisfactory, may be retumed free of charge. 

Goshen. Aug. 26, 1881. 
Berkey & Gay Furniture Co. 

'8 hlS rule governs the more recent decisions. 
~R~ . a T. M. Moseley. 
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The paragraph then alleges that he was 
ready sble and willing to comply with bis 
part ';f said contract. but that appellant, with 
full knowledge of all the facts, violated said 
agreement, in this, to wit: It failed to deliver 
any of said goods prior to September 30, 1881, 
whereby b.e lost the daily use of twenty-nine 
rooms, of the rental value of $2 per day for 
each room from Septem ber 15 to September 
30; that appellant failed to deliver said goods 
prior to January 18, 1882, except as set forth 
in the complaint; that said furniture was pnr­
cha!'led to be delivered in sets and suits for 
specific rooms and places, as set forth in said 
foregoing memorandum, but the articles 80 de­
livered were not in sets or suits, but in dis­
jointed and unmatched pieces, and were not 
and could not be properly set up or used until 
all were delivered; by reason of which he lost 
the daily rental value and use of twenty of 
laid rooms, worth to defendant $2 each per day 
from October 1, 1881, to J snuary 18. 1882,inclu­
sive; that because of such failure he was com­
pelled to turn away and did turn away twenty 
persons each day, who desired to become guests 
at said hotel. whereby the income snd profits of 
laid hotel business wered iminished $50 per day. 

The second paragraph of the counterclaim 
alleges that on the 26th day of August, 1881: 
he had just completed his hotel at a cost of 
*40,000; that it contained forty rooms (besides 
dining-room, kitchen. etc.) suitable for the en­
tertainment of guests; that it was then oper­
ated and run by him. in the business of botel­
keeping, and was so operated for the next two 
years; that the reJ;ltal value of said hotel, when 
furnished. was $5,500 per year; that on said 
26th day of August, 1881, he was in great need 
of furniture to supply and furnish thirty of the 
aforesaid guest roo01S in said hotel, which 
rooms were then unfurnished and empty, in 
which condition they were of no rental value 
to defendant, all of which appellant weH knew; 
that to supp1y and furnish said rooms and 
hotel as aforesaid, appellant promised and 
agreed with him to deliver and set up in good 
order and condition the furniture mentioned in 
its complaint by the 15th day of September, 
1881, according-to written specifications :Jl:d 
agreement (copied into first paragraph above); 
that appellant failed and refu&rl to deliver said 
goods until January 18, 1882, during which 
time. from September 15, 1881, 10 January 18, 
1882, he was deprived of the use and rental 
value of said hotel and the several rooms there­
in, which use and rental was of the value of 
$2,000. 

3. The third paragraph of the counterclaim 
alleges all the matters contained in the other 
two paragraphs, showing a little more minutely 
the rooms for which the different articles of 
furniture were designed. 

A reply in general denial was filed to the 
answer. The cause was submitted to a. jury 
for trial~ and the jury returned a special ver­
dict in the words and figures following: 

IPECIAL VERDICT. 

1. We~ the :tory, find that the plainti:ff COD­
tracted with the defendant, on the 26th day 
of August, 1881, to sell and deliver to defend­
ant the several items of property mentioned in 
plaintiff'lS complaint at and for the price of 
SL.R.A. 

each article as stated in plaintiff's complaint ... 
and wa..q to deliver the same and set the same­
up in defendant's hotel in Goshen, Indiana .. 
snd have the same ready for use in defendant's-­
hotel, known as Hotel Hascall~ by or on the.~ 
15th day of September,' IS81. That plaintiff 
at the time of making such contract knew the-­
purpose for which said furniture was to be­
used. 

2. PlainU1f failed and neglected to deliver 
any of said furniture until the 30th day of 
September, 1881, and thereupon and thereafter 
until the 16th day of January, 1882, plaintiff­
delivered said furniture at the times, and in.. 
the specific articles, as severally set forth by 
the plaintiff in the complaint herein. 

3. Defendant paid plaintiff the sums cred­
ited to defendant in plaintiff's complaint and. 
returned to plaintiff the items of furniture. as­
stated in plaintiff's complaint, to the amount 
of $121.85, thus leaving unpaid of the purchase 
price of said furniture the sum of $374.62, 
)Iarch, 1882, as stated by the plaintiff. 

4. W. further find that defendant, at and 
just prior to the making of said contract, had. 
reconstructed and built his botel building in 
tbe City of Goshen, Indiana, at a cost of $4-0,-
000, and defendant was proprietor and manager 
thereof, and had within said hotel thirty (30), 
roOIIlB that were unfurnished, and when so un­
furnished were of no use or value to the de­
fendant; that all said rooms remained vacant, 
and of no use or value to defendant, from the" 
15th day of September~ 1881. to the 30th day 
of September. 1881, on account and by reason 
of the failure of plaintiff to comply with its· 
agreement aforesaid, that twenty-three (23) of 
said rooms remained vacant, and of no use to­
defendant, from the 30th day of September. 
1881,until the 19th day of October,1881,because' 
of the failure of plaintiif to comply with said 
contract ; that seven (7) of said rooms re­
mained vacant and of no use, from the 19th. 
day of October~ 1881, to the 5th day of Novem­
ber, 1881, because of the failure of plaintiff to­
compll with said contract; that from the 5th, 
day a November. 1881, until December 15, 
1881, six (6) rooms of said hotel rema.ined va­
cant and of no use to defendant, because of the' 
non-fulfillment of said contract by the plaintiff; 
that the use of each one of said rooms to the 
defendant was nothing when unfurnished. 

o. )\ore further find that the rental value and, 
use of each of said rooms. when furnished 
with the furniture designated for .same in said 
contr:l.ct, would have been to the defendant 75 
cents per day. during said time. 

6. If, upon the foregoing facts, the ]aw be' 
with the plaintiff, then we find for the plain­
tiff. but if the law be with the defendant. then 
we find for the defendant. 

John A. Smith. Foreman. 
The appelJant moved for judgment on the' 

special verdict, which motion was overruled 
and an exception reserved. The appel1ee 
moved for judgment on tbespecial verdict and 
the court sustained said motion, to which the­
appeIIant excepted. Final judgment was then, 
entered in favor of appellee for $554.63. and 
costs. ' 
. Appellant fil~ a motion for new trial, which 

was overruled and exceptions reserved. The' 
appellant assigns as error: 
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1. That the court. erred in overruling appel­

lant's motion for judgment in its favor upon 
the special verdict. 

2. That the coun erred in sustaining appel­
lee's motion for judgment in his favor on the 
special verdict. 

3. That the court erred in overruling appel­
lant's motion for Dew trial. 

It is contended that. under the fact.s fonnd. 
the appeUee is only entitled to compensatory 
or genera.l damages, and not for the special 
damages set up as a counterclaim. 

We think the facts found in the special ver­
dict entitled the appellee to recover the special 
damages claimed. 

In Vickery T. McCormltk. 117 Ind. 594.-597. 
the court says: "The general rule is, that a 
party who fails to comply with his contract to 
furnish goods is liable for the value of the 
goods in the open market at the time of the 
failure. But when similar goods cannot be 
purchased in tbe market, the measure of dam­
ages is the actual loss sustained by the pur­
chaser in not receiving the goods according to 
the contract!' 

See Rahm v. De"'g~ 121 Ind. 283, and author­
ities there cited. 

In Hadley v. Baxendale. 9 Exch. 341-Sedg. 
wick, Leading' Cases on the !leasure of Dam­
ages, pp. 126-136-the court states what we 
deem to be the true rule governing the assess­
ment of damages in. such cases as this. In 
that case it is said: "When two parties have 
made a contract which oneof them has broken, 
the damages whic.h the other party ought to 
receive in respect of such breach of contract 
should be such as may t!tidy and reasonably 
be considered either arising natnrally~ i. e., ac­
cording to the usual course of things, from 
Such breach of contract itself, or such as mav 
reasonably be supposed to have been in th-e 
contemolation of both parties at the time they 
made the contract as the probable result of th"e 
breach of it. If 

The facts found by the jury show that the 
appellee, at and just prior to August 26, 1881, 
~ad reconstructed and built his hotel building 
In the City of Goshen, Indiana, at a cost of 
$40,000. and that appellee was proprietor and 
m~nager thereof, and had within said hotel 
thirty rooms that were unfurnished, and when 
SO unfurnished were of no use or value to the 
a~pellee; that upon said day he contracted 
WIth the appellant to sen and deliver to him 
the several items of property mentioned in the 
appellant's complaint, which consisted of the 
necessary furniture to furnish said rooms at 
and for the price of each article as stated in 
the complaint, and agreed to deliver the same 
and set the same up in appellee's hote4 and 
have the same ready for use in laid hotel by 
or on the 15th day of September, 1881; that 
the appellant, at the time of making of laid 
cont~act, knew the purpose for which said 
furmtu~e was to be used. The contract was 
to furnISh the furniture for thirty rooms in a 
hotel and set it up in the rooms and have it 
ready for use and occupancy by ~ day named. 
From tpese facts it necessarily fonows as a 
concluslOn that the party contractmrr to furnish 
the Bame knew that the rooms we~ Talneless 
:: hotel apartmellts when unfurnishe4' that 

e fUrniture wu necessary to enable th~ pur­
~ I.. 1' .• '\. 

chaser to nseand occupy the same~ and operate 
his hote4 and that the appellee would be de­
prived of the use of such rooms for such pur­
pose until it complied with its contract. 

The facts found further show that the ap· 
pellant commenced furnishing the furniture 
soon after the date when it was all to have 
been furnished and put up in the rooms, fur­
nishing part at one time and part at another. 
The facts show the appellee had reconstructed 
and rebuilt a valuable hotel, and was operating 
it himself, and the damages naturallyresuhing 
from the breach of the contract, according to 
the facts found, were what the rooms would 
have been worth to appelIee furnished according 
to the contract more than they were worth to 
him unfurnished, during the delay in complying 
with the contract. Appellee built the house 
for a. particular purpose, snd was having it 
furnished for such purpose; he was not bound 
to rent out the rooms for another purpose, eve. 
if he could have done so. If there had been 
a breach and Ii total failure of the appellant to 
have furnished the whole or any part of the 
furniture, and the appellee bad been notified 
that he was not intending to furnish it, then 
the appeUant would have been liable for the 
difference in value of the furniture between 
the price in the open market and the contract 
price, as well as the loss of the use of the 
rooms for the time necessary to have procured 
the furniture elsewhere; but in this case the 
appellant furnished the furniture and appellee 
accepted it, so that the damage was the loss 
sustained by reason of the delay. 

We think the loss of the use of the rooms 
as they were. to be furnished might fairly be 
considered. to have been contemplated by the 
parties at the time of the making of the con­
tract. 

In Ric'hardson v. Cllynoweth, 26 Wis. 656, it 
was held that a defendant failiug to deliver :om 
article, knowing the purpose for wbich it was 
purchased, was liable for the profits the pur­
chaser would have made. See 1 Sutherland, 
Damages, 7th ed. pp. 21S-239; Field,- Dam­
ages, ~ 250; Terre Haute v. Hudnu', 112 Ind. 
542, 11 West. Rep. 333. 

It is conteuded that the facts found do not 
state the damages correctly; that if the plain­
tiff is entitled 10 recover. the bJllount he is en· 
titled to recover would be the difference be­
tween the reotaI value of the rooms unfurnish· 
ed and furnished_ 'fhis objection we do not 
think available for a reversal of the judgment 
When special damages of this charact-er a.re 
recoverable, it i.i the dllma.;e the party himself 
bas sustained that he is entitled to recover. 

If .A. purchase grain of B and at the time 
A has a previons contract to sell and deliver 
grain to C, and A purchases the grain of B 
with a view of tilling his previous oontract 
with C, and C is advised of that faet, and tbe 
contract is such as that, on failure to deliver, 
B becomes liable to A for the profit he won ld 
have made, the damage recoverable ia the proti! 
A would have made; and that amount might 
be determined by a finding of the facts show­
ing the amount A was to psy B for the grain, 
and the amount he would have received from 
C for the same. 

So in this C3!e. tbe amoUDt of' dama~ Ulat 
the appellee was eliltitled. to JeCover was the 
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difference in value to the appellee in the rooms 
furnished and unfurnished, for the time they 
remained unfurnished by reason of appellant's 
failure to furnish the furniture; and that 
amount is determined by finding what the use 
of the rooms was worth to the appellee unfur­
nished, and what they were worth furnished. 
for the time he was deprived of the use of 
them for the purpose for which they were to 
be used. The jury has found as facts that the 
use of the rooms unfurnished was worth noth­
ing to the appellee during that time, and fur­
nished they would have been worth 75 cents 
per day; and the number of days each room 
was unfurnished from the date appellant COD­
tracted to set up the furniture in tbe rooms is 
also stated and found in the verdict, and the 
gross amount may be determined by a mere 
computation. The facts found in the !!pecial 
verdict entitle the appellee to a judgment for 
the amount of the damages foand to have been 
sustained by him. passion. y. Landl'U, not 
yet reported, this term. 

The facts found rover all the issues in the 
case, and that is all that is required bya special 
verdict. 

It is further contended that the court erred 
in not sustaining the motion for new trial, for 
the reason that the judgment rendered upon 
the verdict is in excess of the smount found 
due the appellee by the verdict; but this que~ 
tion is not presented by the record. If the 
judgment does Dot follow the verdict, or is noi 
such a judgment as the party was entitled. to 
have rendered upon the verdict, to present any 
question as to the amount or form of the judg. 
ment. it was necessary to make a motion to 
modify the judgment, and properly reserveex­
ceptions in case the motion was overruled. 

It follows, therefore. from the conclusion we 
havereached, that there is no error in the record 
for which the jndgment should be leversed. 

Judgmer~' affirmed, with C03tl. 

NEW YORK COURT OF APPEALS (!d Dlv.) 

Oceana A. BA.'fCROFT, Appt •• 

•• 
HOllE BEXEFIT ASSOCIATION of 

New York. Respt. 

( •••. N. Y •••• .) 

1. A slight blow on the throat while engaged 
in fenLing. wbich causes a person to mise a little 
blood in consequence of which he:is confined to 
his bed and attended by a physicum for the 
greater part of three days, with no further hemor_ 
rhage from the day he was struck to tbe date of his 
death iii. year and a baH thereafter, does not con­
stitute "any wound. hurt or serifJUS bodily Injury" 
within the meaning of a question in an applica­
tion for life insurance. 

2, The words uhurt" a.nd "wound/' in 
a question ssked of an applicant for life insur­
ance as to any "wound. hurt or serious bodily in. 
jury" receivE:d by him, mean an injury to the 
body causing an 1m pairment of health orstrength, 
or rendering- the pel"S"on more liable to contract 
disease, or less able to resiat its e:!rect& 

(March 18, 1soo.) 

APPEAL by plaintiff from a judgment ot 
General Term of the Superior Court of the 

Ciry of :Xew York, affirming 8 judgment of 
the Special Term dismissing the complaint in 
an action to recover the amount aJleO"ed to be 
due on certain mutual benefit certificates. ~ 
'lJersed. 

The facts are fully stated in the opinion. 
..1.11-1'. William G. Wilson for appellant. 
Mr. Francis Lawton. for respondent: 
Where there is a warranty of tbe truth of 

the answers contained in the application, the 
materiality of the questions is eliminated from 
the consideration of the court or jury. 

.£tnaL.lm. Co. v. Franu, 91 U. S.tHO (23 
L. ed. 401); Jejfn"es v. ElXi1/,omi~at Mut. L.ins. 
Co. 89 U. S. 2"J Wall. 47122 L. ed. 833); Footv. 
LEtna L. In,. Co. 61 N. Y. 571; Edington v. 
8hR.A. 

A!itna L. I1I.8. 00. 77 N. Y. 564; Edington y. 
AiiT/a L. In •. Co .. l Cent. Rep. 524, 1{lO N. Y • 
536; Burritt v. Saratoga 00. Mut. F. In •. Co. 
SHill, 188; IJuight v. Germania L. ins. Co. 
4 Cent. Rep. 529, 103 N. Y. 346. 

Follett. (]h. J., delivered the. opinion ot 
court: 

April 28, 18S5, John S. Bancroft became a 
men;ber of defendant's life department, and 
receIVed two certificates, by each of which the 
defendant promised to pay, on proof of his 
death during the continuance of the certificate, 
$5.000 to the insured's wife, tbe plaintiff. from 
the benefit fund of the life department. Each 
certificate contains the follOWing provisions: 

"In consideration of the representations and 
agreements made in the application herefor 
and which is a part of this contract, and of each 
of the statements made therein, which ••• 
every .pets.on accepting or acquiring any in­
terestm thIS contract hereby adopts as his own. 
admits to be material and warrant.i:l to be full 
and true. and to be the onll statements upon 
which thig contract is made: 

"I. If this certificate •.• has been or shall 
be obtained through misrepresentation, fraud 
or concealment .••• then the same shall be 
ah!wlutely void." 

The application contained this question and 
answer: "'3. Q. Have you received any wound 
hurt or serious bodily injury? A. No." • 

The application contained the followintl" 
dec1~TatiotlB: "I do bereby declare that all th'e 
partIculars and statements made by me in COD­
nection with this application are true to the 
best of my knowledge and belief, and I do bere­
by acknOWledge. consent and agree that any 
untrueorfr!1udulent statement made by me, or 
to any medIcal examiner for .&aid Association • 
or any concealment of facts by me shall forfeit 
and cancel all rights to any ben~t under the 
abov~-?aBled contract. and expressly waive aU 
proVISIons of Jaw forbidding any physician 
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who has attended me from disclosing all_ in­
formatioll which he thereby acquired:' 

.. I further declare and agree that my an­
swers to the questions put by the Iiledical ex­
aminer are correct and true. and that I am the 
person who signed the application on the op­
posite side. and was examined as stated. n 

September 19, 1885. the insured died. and 
this action was brought to recover the amounts 
insured by the certificates, and was defended 
at the trial on the sole ground that the answer 
to the question above quoted was untrue. The 
issue was tried before the court without a jury J 

which found as facts that February 21, 1884, 
the insured received a "wound" (5th finding). 
a "hurt" (6th finding), and a "serious bodily in­
jury" (7th finding). The 8th finding of fact 
described with particularity the wbund, hurt 
and serious bodily injury found in the 5th, 6th 
and 7th findings, and is as follows~ 

"Eighth. That prior to .the making and de­
livery of the said application, and on or about 
the 21st day of February, 1884, the said John 
S. Bancroft, while engaged in fencing, did re-­
ceive a blow from a foil on the throat in the 
neighborhood of or upon the Adam's apple; 
that in a few seconds thereafter he raised a little 
blood; that said blow produced an extravasa­
tion of the sub-mucus membrane just over the 
cricoid cartilage in the posterior part of the 
throat, almost opposite or behind. but a little 
below. the Adam's apple; thlltthe force of said 
blow produced an abrasion, wound or hurt on 
the inside of the wind-pipe; that shortly there­
after the said J®.n S. Bancroft was confined 
to his bed the whole or the greater part of 
three days. and during that time was attended 
by a physician, and was by him treated with 
the same treatment that he gave persons who 
have the complaint of spitting of blood: but I 
find that the treatment was not for the com-
plaint of spitting of blood." • 
• In the 9th finding the court found that the 
Insured concealed from the defendant the in­
jury described in the 5th, 6th, 7th and 8th find­
mgs, and as a conclusion of law decided that 
the pla~nt:i:ff, by :reason of the answer given, was 
not entitled to recover. The plaintiff excepted 
to the 5th,.6th, 7th and 9th findings of fact, 
and to this seutence contained in the 8th find­
ing: :'That the force of said blowprouucedaD 
abraSIOn, wound or hurt on the inside of the 
wind·pipe," and now insists that they are with­
out any evidence tending to sustain them. and 
are reviewable in this court as questions of 
law. 

On the evening of February 21, 1884, the in· 
sured took at his own house a lesson in fenCing 
w~th foils. His body was protected by a 
thicklJ:" padded buckskin jacket. fitting closely 
and hIgh about bis neck and his face was 
8~ielded by a visor, which were special1y de-­
Sl~ed for. the protection of personsenga~ed in 
thIS exercISe. At the end of the exercise be 
sJ?3.t, as found, "a little bbod," and imme-­
dIately c!ille? his family phYSIcian, who, after 
an examInation. expressed the opinion that his 
t~oat had been hit by the button of the foil. 
tough no external mark or evidence of injury 
c0.uld be found. The insured was not con­fiC10US of having been hit and was quite con-

dent that he had not been. The physician 
made a careful examination but found no evi­
SL.RA. 

ence that the blood came from Ue throat or 
lungs. After the examination the patient was 
put to bed and treated in the manner and for 
the time described in the 8th finding of fact. 
No other hemorrhage occurred. March 2, 1884. 
his throat was examined by Dr. Jarvis, a 
specialist, who testified that by the use of a 
powerfulUght and mirrors he discovered the 
injury, which he described in the language 
used in the 8th finding. A.ll the e.vidence de­
scriptive of the injury and its effects was given 
by Doctors 'Vright. the attending physician,. 
and Jarvis, the specialist, who were called by the 
defendant, and by the plaintiff, called in her 
own behalf. Dr. Wright testified tbat he had 
been the insured's family phYSician for ten or 
twelve years prior to May. 1885. After hav­
ing described the injury and its effects, he tes­
tified: "I was his attending physician for some 
time· after this (the accident) until be moved 
away from that part of the city in :3-1ay, 181:)5. 
During the time that I attended him as a 
physician he WaS not at any time seriously ill 
with any complaint; he was not, to my knowl­
edge, afflicted with any organic or chronic dis­
ease at that time; I do not believe that he 
was." 

Q. After all you had seen of this patient 
at tbe time of tbe injury, immediately after the 
injnry, and during the time you attended him 
as a physician, would you can tbat a serious 
injury ? 

A. The result seems to justify the supposi­
tion that it was not a serious injurv, but a rr.an 
bleeding from the throat or lungs is always reo 
garded as possibly a serious case; phpicians 
always give-them the benefit of the.doubt un­
der such circumstances. as though It was cer­
tainly serious. 

Q. On thennal result of this, would you call 
it a serious injury ? 

A. I would not, for the patient got over it. 
Dr. Jarvis testified: 
Q. Did you regard this as a serious injury" 
...4. I cannot say that I took it in that light: 

it was simply to find out what the trouble was 
that I examined him. 

Q. Was it your opinion he would lose tha 
effects of it 'l 

A. I thougbt it would disappear. 
The plaintiff testified that her husband spat 

DO blood between February 21, 1884, and the 
date of his death. There is no conflict on the 
evidence and tbere is none justifying the infer­
ence or finding that the injury was serious, or 
that it was a hurt or wound within the meaD-
inO' of the contract. . 

'September 14, 1866, the Connecticut ].Iutual 
Life Insurance Company insured the life of a 
Mrs. Wilkinson. The application, which was 
a part of the contract, and its statements war· 
ranties, contained this question and answer: 

Q. Has the party ever met with any acci­
dental or serious personal injury; if so, what 
was it'l 

A. No. 
The insured died in 1869, and in the action 

on the policy the jury returned a special find­
ing that in 1862 the insured fell from a tree, 
was injured in consequence thereof, was sick 
for some time. but tbat she recovered, and that 
the injury had no permanent influence on her' 
health. The fact that the insured had fallen 
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and had been somewhat injured was not dis­
closed to the insurer. It was held that the in­
jury was oot within the meaning of the coo­
tract a serious one. Wllkill80n v. Connecticut 
Mut. L. in{J, Co. 30 Iowa, 119. 

At about the same time the Union Mutual 
Life Insurance Company of ~Iaine insured. the 
same life. This application, which was also a 
part of the contract, and its statements war· 
ran ties, comained this question and answer: 

Q. Has the party ever had any serious ill­
ness, local disease or personal injury; if so. of 
what nature and at what age f 

A. No. 
The accident which bad happened to the in­

sured was not disclosed to the insurer. On 
the trial of the issue joined, the jury returned 
8 special finding that in 1862 the insured fell 
from a tree, was injured, but not seriously, 
and iliat its effects passed away without subse­
quently affecting her health. The fact that 
the insured had so fallen was not disclosed to 
the insurer. It was held that the injury de· 
scribed by the evidence and found by the jury 
was not a serious one, within the meaning of 
the contract, and that the plaintiff was entitled 
to reco~er. Wilkinson. v. Union ..;.llut. L. 1m. 
Co. 2 Dillon, 570; Un.ion .. llut. L. Ins. Co. v. 
Wilkinson. 80 U. S. 13 Wall. 222 [20 L. ed. 
617J. 

In discussing the case, tbe meaning of the 
term ,. serious bodily injury" when used in 
life policies waS discussed. The court said: 
"On the first branch of the case the court said 
to the jury that, if the effects of the fall were 
temporary,. and had entirely passed away be­
fore the application was taken, and if it did 
not affect ~Irs. Wilkinsou"s health or shorten 
her life. then the nondisclosure of the fan was 
no defense to the action. On tbe other band, 
i! the effects of the fall were not temporary. 
and remained when the application was taken, 
or if the fall affected the general health or was 
80 serious that it might affect the health or 
shorten life, then the nondisclosure would de· 
feat recovery, although the failur~ to mention 
the fall was not intentional or fraudu1ent. 

"It is insisted by the counsel for the defend­
ant that if the injury was considered serious at 
the time, it is one which must be mentioned in 
reply to the interrogatory, and that whether 
any further inquiry is expedient on the subject 
of its pennanent influence on the health, is for 
the insurer to determine before making insur­
ance. But there are grave and obvious diffi­
culties in this construction. The accidents re­
suU.ing in personal injuries, which at the 

moment are considered by the parties serious, 
are so very numerous that it would be almost 
impossible for a person engaged in active Hfe 
to recall them at the age of forty orftfty years; 
and if the failure to mention all such injuries 
must invalidate the policy, vefl few would he 
sustained where thorough inqUIry is made into 
the history of the party whose life is the sub­
ject of iDsura.nce. There is, besides, the ques­
tion of what is to be considered a serious in­
jury at the time. If the party gets over the 
injury completely, without leaving any ill 
consequences, in a few days it is clear that the 
serious aspect of the case was not a true ODe. 
Is it necessary to state the injury and explain 
the mistake to meet the requirements of the 
policy? 

"On the other hand, when the queslion arises, 
as in this case, on a trial, the jury, and not the 
insurer, must decide whether the injury was 
serious or not. In deciding tbis, are they to 
reject the evidence of the ultimate effect of the 
inj ury on the party's health, longevity, strength 
and other similar considerations? This would 
be to leave out of view the essential purpose of 
the inquiry, and the very matters which would 
throw most light on the nature of the injury. 
with reference to its influence on the insurable 
character of the life proposed. " 

"LOOking, then, to the purpose for which 
the information is sought by the question, and 
to the difficulty of answering When an injury 
was serious in any olher manner than by refer­
ence to its permanent or temporary influence 
on the health, strength and longevity of the 
party, we are of the opinion that the court did 
not err in the criterion by which it directed the 
jury to decide the interrogatory propounded 
to them." See also Wilkinson v. C07I.nect'icut 
Jiut. L. Ins. Co. 30 Iowa, 119. 

The words "hurt" and "wound" as used in 
the application mean aD injury to tbe body 
causing an impairment of health or strength or 
rendering the person more liable to contract 
disease or less able to resist its effects. No 
such consequences followed from the hurt 
sustained by the insured. A cut on the face, 
finger or on any part of the body from which 
blood flows, though healing in a few days 
and leaving DO evil consequences;is a hurt or 
wound, but not within the meaning of the 
contract under consideration.' There being no 
evidence tending to sustain the findings upon 
which the conclusion of law is based, tllejua[l­
ment should be reee-raed, and a new trialflTanted, 
with costa to abtOde «ent. 

AIl concur. 

KANSAS SUPREME COURT. 

GERlIL~ INRUR,\XCE CO. of Freepo~ where correct answen are given to. geDeral 
Ill., Pli!o in Err., agent of the Company respectiDg incumbraDces 

11. on the property of the applicant. and such agent 
Anderson GRAY. fails to mention the incumbrances in the written 

applicatio~ but procures the signature ot the 
(_. __ Kan._~_.J applicant, accepts the premium and closes the 

-I. In .. _ contract, the companT will not be relieved from 
-- application 1'01" insurance, liability on account of misrepresentations in the 

*Head not-es by JOHNSTON, J. applicatiolil. although it "8.8 stipulated therein 

Non. he i'1l.!UTllnce: 'mureli 0 mt affected blll tions truthfully, but the agent of the company in-
1Cr"OnfZful act8 oj eompan1l8 agent. serta the answers incorrectly in the application. 

Where an appUcant tor a polley answers ques- fllch a;ent's error cannot be imputed to the appli· 
SL.R.A. 

See also 25 L. R. A. 198; 47 L. R. A. 201, 641. 
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that it should be coIl8idered a part of the policy 
and a warranty by the insured of the truth of the 
statements which it contained. 

.~. A general agent of an insurance company 
can modify the insurance contract, or waive a 
condition of a writteI! policy by parol. 

.3. A provision in- a.n insurance polley 
respecting incumbrances on the property 
insured may be waived by the insurance company 
or its general agent; and this., although the po1i~ 
cy contains a printed stipulation that no agent 
-of the company or anT person other than the 
-president or secretary shall have authority to 
waive any of the terms or conditions of the poli~ 
cy, and all tl.greements by the president or secre­
tary must be signed by either of them. 

.... Where proof's of'loss are taken bY' a. 
dulY' authorized adjuster of the ,company. 
who expresses satisfaction with the same, and 
I!t8.tes that hewillforward them to the office of the 
company. and that the loss will soon be paid., the 
insured has a right to assume, until notified to 
the contrary. that DO other or different proofs 
will be required; and the :failure of the company 
to object to them within a rea..~nable time pre­
cludes it from thereafter objecting that they are 
insufficient.. 

"(April 4., 1890.) 

ERROR to tbe District Court for Sumner 
County to review a judgment in favor of 

plaintiff in an action to recover the amount al­
le~ed to be due upon a policy of fire insurance. 
.J.1fil'med. 

eam. Bennett v. Agriculturallns. Co. 8 Cent. Rep. 
1592,106 N. Y. 243; Commercial U. Assllr. Co. v. El­
liott (Pa.) 12 Cent. Rep. 668. 

Tbe company cannot a void payment because of 
.mi8representations as to value, location, jncum~ 
brance!:', etc •• inserted by its agent, who had full 
knowledge of the facts, the assured being illiterate 
-and PlaCing reliance upon the agent, and having no 
relia.ble knowledge of the facts constituting sueh 
representations. Phenix Jns. Co. v. Golden, 121 
Ind. 5.% 

And this is so although the application provided 
-that the representations should be regardc,-d as war­
raI!ties. Stone v. Huwkeye Ins. Co. 68 Iowa, 737. 

The nct of an agent authorized to solicit and take 
Il"pplicliticms for insurance in such a case is binding 
upon ihe company. Phrenix Ins. Co. v. Stark, I:!O 
-Ind.#!. 

He must be deemed the agent of the company in 
aU he does in preparing the application, and in any 
.representation he may 'llake as to the character or 
etIect of the statements therein contained' and this 
rule is not changed by a stipulation in the policy 
SUbsequently issued. that the acts of I!Uch agent in 
.making out the application shall be deemed the 
"CUi of the insured. Deitz v. Providence..Washing­
ton In::;. Co. 31 W. Va. 851. 

The company is estopped from taking adva.nTa)le 
-of the falsity of an answer in an application, 
'lihere, at the time of the :isl;;ueof the policy. it per­
IIOnally or through its agent bas knowledge of the 
fa.cta which the question answered is intended to 
~~ Dwelling-House Ins. Co. v. Brodie (Ark.)' 

A. 4.\8. .. 
Whe~ he fills out the blanksina policy signed by 

·an applicant in blank, without the latter's instruc­
tiOllS ~ A.lJthority, he does not thereby become the .::ien, of the ~ppfu:ant; and misrepresentations of 

cb a~ent will not avoid the policy, eJthough it :a: aiter:varos signed by the applicant, who did 
RO read It or know of such misrepresentations,. 
~ i:ei ViPbenu: Ins. Co. 121 Ind. 5';0.. 

Statement by Johnston,. J.: 
This was an action for loss by fire upon I. 

policy of insurance executed December 4, 
1885, insuring. among other property, the fol­
lowing1 for the amounts named: barn and 
shed, .200; bay in barn, $200; grain in barn 
and in stack on cultivated premises, $1,500; 
farming implements, $300. The fire occurred 
on :May 28, 1886, and the property mentioned. 
which is alleged to he of the total value of 
$~,200. was wholly destroyed by the fire. The 
plaintiff alleged that the contract of insurance 
was in full force at the time of the fire, and 
that the property was destroyed without any 
fault of his, and that he had fully complied 
with all the requirements and agreements of 
the contract, but the Insurance Company re­
fused. and still refuses, to pay the amount of 
the loss. He demanded judgment in the sum 
of $2.200. with interest from the time of the 
fire. The answer alleged that in the applica­
tion for insurance by Gray he warranted that all 
the answers made by him to questions therein 
propounded were true; that, in response to a 
question in regard to what mortgages and in­
cumbrances were upon the property, he failed 
to disclose a mortgage for $3,749.35. dated 
March 23. 1885. in favor of John S. Woods; 
and, fntiher, that Gray, after the issuance of 
the policy, and without the consent of the In­
surance Company indorsed on the policy. and 
in violation of the terms of the policy. incum­
bered and mortgaged the property insured un-

Where an insurance agent has examined an ap­
plicant and received true answers, but omits cer­
tain answers, and the applicant signs the applics-­
tion under the agent's direction, the policy is not 
rendered null and void by sucb omissions, wthough 
it contains a proyision that any false representation 
or omi~ion in the material facts shaU render the 
application void. Kansas Protective Union v .. 
Gardner. U Kan. 397. 

Plaintitr is not estopped by the fact that a copy 
of the application was attached to the policy. and 
he failed to notify the company that the statements 
were fliL'l€. Donnelly v. Cedar Rapids Ins. Co. 70 
Iowa. 693. 
If the company bad knowledge. when it issued 

the policy, that the statements made in the applica~ 
tion as warranties were not true. it mnst be re.­
garded 8.5 having waived 8aid warranties: and it is 
bound by wbatever knowledge its Eolicitmg agent 
had when he took theapp!ication. Stone v. Hawk • 
eye Ins. Co. 68 Iowa. 737; )Iullin v. Vermont Mut. 
F. Ins. Co. 2 :New Eng. Rep. 4&l. 58 Vt. 113. 

The insurance agent is presumed to be familiar 
with the construction of the building insured, all 
weJl as its divisions. manner of use and descrip­
tion, Rnd the company is bound by his knowledge. 
Pettit v. State Ins. Co. (Minn.) July 19,1889. 

Limitations in an insurance _ policy as to the 
powers of the agents are not conclusive; and if an 
act is within the scope of an agent's authority at 
the time it is done, it binds the corporatiOn, without 
reference to restrictions in the policy. Niagara 
Ins. Co. v. Lee. '13 Tex. 641. 

A restriction upon his powen in the policy. Rnd 
not in the applicatiOn, cannot be construed to refer 
to anyact or knowledge of the agent that occurred 
before the delivery of the policy. Crouse v. Hart~ 
ford Y. Ins. Co. (Mich.) Jan. 2-l, 1890. 

The assured is not bound by private instructions 
to the agent. not known to him. Commercial U. 
~ur. eo. v. Sta~ 13 Weat. Rep. '1. U3 Iud.::at. 
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der the policy as follows: On May 15, 1885. I Q. Were there any chattel mortgages on the 
he made and delivered a mortgage to A. Bren- wheat covered by the insurance policy sued on 
Daman for $3,110, upon the real estate on in this action at the time said insurance pJIicy 
which the insured buildings stood, and upon was issued and deliveJed to Anderson Gray t 
2,000 bushels of wheat in the granary, and A. Yes. 
about 800 acres of growing wheat; and, fur- (5) Q. Did the said .plaintiff at any time 
ther, on December 22, 1885. that he made and after the issuance and delivery to the said An­
delivered to Sumner County Bank: a mortgage derson Gray of the insurance policy sued on in 
of $700 on some farming implements and other this action. and before the time plaintiff claims 
articles covered by the policy. In his reply that the property covered by said policy waS 
Gray admitted the existence and the making destroyed by fire; giveto any person any chat­
of the mortgages mentioned in the answer, but tel mortgage upon any of the property covered 
alleged that he gave a full statement of all the by said policy 1 
incumbrances on the property when the appli- A. Yes. 
tation for insurance was made, and also made (7) Q. Were there any chattel mortgages 
known to the defendant that the mortgages upon any of the property covered by the 
would mature during the existence of the }XlIi- insurance policy sued on in this action at the 
cy, and that he would be wholly unable to time said plaintiff claims the said property was 
meet the indebtedness or remove the incum- destroyed by fire 1 
brances, except by making and giving new .A. Yes. 
mortgages, and renewing the incumbrances on (10) Q. What was the value of each item of 
the property; and he alleges that it was ex- property insured at the time plaintiff claims 
pressly stipulated and agreed between himself the same was-destroyed by fire? 
and the Insurance Company that he should be A. 2,000 Qushels wheat, $1,500; six tons 
pecmitted to incumber his property, and that hay, $18; 2 two-horse Bain wagons, $80; 
H. Steinbuschel & Bro., the duly authorized 1 piano·box single bulZ'gy, $100; 1 ten-foot 
agen~s. of the. Company. exp.re~sly ~aiv:ed the Hodge headt'lr, $100; 111uckeye mower, $40;. 
condItIOn wntten III ilie polIcy agamst mcum- 1 Bradley hay-rake, $Hi; 1 corn-planter, $45; 
brances. and expressly agreed in behalf of the 1 Wier dQuble cultivator, $15; 1 press wheat­
Company that he should have tbe right, not- drill, $40; 2 one· horse , wheat-drills. $30; 
withstanding tbe printed stipulations,. to re- 1 wheat fannhig-mill, $30; barn. $800; har­
new and extend the mortgages and mcum- ness, $55. 
brances upon the property, or any part thereof. (11) Q. What interest did the plaintiff have 

Upon the trial the jury rettU'Iled special find- in and to each separate item of said property at 
ings of fact with their general verdict, as fol- the time he claims said property was destroyed 1-
lows; ...1. Wheat, owner; hay, owner; Bain two-

LAabtlitli oj agenta for los8 arising from their negli­
gence. 

Local insurance agents who depart from their in. 
rtructions are personally liable for losses arising 
from their negligent omission. Phcenix:: Ins. Co. v. 
Pratt, 36 Minn. 4O'J. 

Where a local agent, having received instruction 
from a state agent desiring him to relieve the com­
pany of a certain risk: as soon as poas:ible, answered 
by letter requesting as a personal accommodation 
that the policy- might run until expiration., which 
would occur a few days later, such letter was suffi~ 
cient evidence that he understOOd the instructions 
of his sup€!rior to be a direction to cancel, and a 
recognition of the authority of the latter to so 
order. Ibid. 

An imrnrance company cannot recover Inorethan 
nominal damages from its 8gf'nt who has in good 
faith taken a risk somewhat di1l'erent from what 
the company supposes; but notless valuable. State 
Ins. Co. v. Richmond., 7I Iowa, 519. 

Wbere an insurance agent Undertakes that prop­
erty should be inBnred to a certain amount from a 
certain time. he is only liable for his failure to ex­
ercise diligence to procure the insurance by the 
time agreed upon. Attottv. Walker. 10 Cent.Rep. 
608, 118 Pa... 249. 

Such agreement, considered as a contract of in­
rmrance against tlre. on the part of the agent, ia 
void,. under Pa. Act 18.0. p. u. Ibid. 

.ActA of agent bind tM company. 

Insurance companies are responsible for the acts 
of their agents within the general scope of the 
businer:s intrusted to their care. Union Mut. L. 
Iru!. Co. v. Wilkinson., 80 U. S.13 WalL 222 120 L. ed. 
611). 

The company cannot be allowed to hold out a 
SL.R.A. 

party as its agent, and then disavow responsibility 
for his acts. Southern L. Ins. Co. v. McCain., 96 U. 
S.84 (24 L. ed. 653). 

After his appointment in a particular business 
parties dealing with him in tbat bu<;iness have a. 
right to rely upon the continuance of his authority. 
until in some way informed of its :revocation. 
Ibid. 

The silence of acompany after receiving from an 
agent, whose authority had been terminated. a. 
statement that a premium on a policy had been 
paid to him., is equivalent to the adoption of the 
act of the agent. Ibid. 

No limitations of their authority will be binding­
on parties with whom they deal, which are not 
brought to the knowledge of those parties. Union 
Mut. L. Ins. Co. v. Wilkinson, supra. 

An agent of a fire insurance company has au· 
thority to waive the conditions of i.L policy. Alex­
ander v. Continental Ins. Co. 67 Wis. 4.'!?; Cleaver v. 
Traders Jng. Co. 8 West. Rep. 816, 65 Mich. 5.."1. 

So of a general agent authorized to represent it 
and transact its busiue&I at a particular place. 
Kruger v. Western F. & M. Ins. Co. 72 Cal. 9L 

The acts of a general agent of an insurance com­
pany. through its 8ulJ..agent. bind the company. 
Lingenfelter v. Phoonix Ins. Co. I West. Rep. ti95, 1!J' 
Mo • .App.252. 
If the agent authorizes another, for him and in 

his name. to so1icit applications and collect premi­
UIru!, the company is bound. Ibid_ 
If the agent receIves and accepta a proposition 

for a policy obtained throUgh his sub-agent. the­
company is bound by the contrnct. Bodine v. 
Exchange F. Ins. Co. 51 N. Y. I:!3; .{ Wait, Act 
and Det. ~ Kl!'im v. Home Mut. F. &' M. Ins. Co. 43-
Mo. 41.. 

The Iowa. Act declares that any person who so­
licita insnrance shall be held to be the agent of th& 
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horse wagons~ owner; 1 piano-.box single that he would not men tion such mortgages in 
buggy, owner; header, owner; 1 mower, own· said written application t 
er; 1 hay-rake, owner; corn-planter, owner; .A. yes ..•. 
double cultivator, owner; press wheat-drill. (20) Q. If all the mortgages that Were upon 
owner; 2 one-horse wheat-drills, owner; fan- the said property, or any part thereof, so cov­
Iling-mill, owner; barn, owner; harness, owner. ered by said insurance policy. were not men-

(12) Q. What was the value of the plain- tioned in said written application, state fully 
tiff's interest in each item of said property at I why they were Dot so mentioned, and all the 
the time said plaintiff claims the same was de- reasons therefor, so far as you find that they 
noyed by fire? were known to plaintiff at that time? 

..d. Same as No. 10. .A. Agent refused toputit inapplicat.ion, say· 
(1S) Q. Did the plaintiff read the written ing it was not necessary. because" I issue my 

application for insurance which has been of- own policies and adjust the losses"· 
fered in evidence in the case before or at the (21) Q. Was the plaintiff at any time au-
time he signed the same l' thorized by said defendant to mortgage or re-

A. No. mortgage the said property covered by said 
(14) Q. Could plaintiff at that time read insurance policy after the said insurance was 

writing and printing well enough to read such issued and delivered to said plaintiff l' 
"W'ritten application l' A. Y €s. 

A. Yes. (22) Q. n you answer question No. 21 in 
(15) Q. Did plaintiff have an opportunity to the affirmative, you will then please state at 

read said written application before or at the what time said authority was given, and by 
time he signed the same f what officer or agent such authority was given,. 

A. Yes. and whether such authority was given orally 
(16) Q. Did Anderson Gray, the plaintiff in or in writing? 

this action, ten Mr. Steinbuschel. the agent of A. First, when application was made out; 
said defendant, at. the time said written appli· second. when policy was returned by Stein. 
cation for insurance was being written uP. or buschel and brother. district agent. 
before that time. of the existence of any mort- Orally. U We, the jury impaneled and sworn 
gages upon any of the property covered by said in the above-entitled case. do upon our oaths 
~nsurance policy other than the ODe mentioned find for the plaintiff. and assess the amount .of . 
m said written application t his recovery at $2,018. with interest at 7 per 

A. yes.... cent from July 28, 1886." 
(18) Q. If you answer question 16 in the A motion for a new trial was made and over-

affirmative, then yell may state if said agent of ruled. and the court thereupon entered judg· 
the defendant stated to plaintiff at that time ment in accordance with the verdict for 

company and not of the insured; and for any m~ 
take OCCurring in the traD.!!Rction between bimand 
the other agents the company is liable. St. Paul F. 
AM. Ins. CO. T. Shaver. 76 Iowa,2S2. 

That one of the trl.L!ltees of a buildinR' insured 
agreed with the insurance agent that he should 
place insurance does not wa.ke such agent the 
agent of the trustee. Commercial U. Assur. Co. v .. 
Btate,13 West. Rep. 4,7,113 Ind. a:n. 

Though the agent cannot delegate his agency, he 
may employ clerks and sub-agents, and their acta 
Will bind his prinCipal Lingenfelter v. Phrenix 
Ins. Co. supra. 

But an agent cannot waive the provisiOns of a 
POlicy in _a matter outside the scope of his agency .. 
Imperial F. Ius. Co. v. Dunham. 10 Cent. Rep.. 577'. 
117' Pa. 460. 

And a- clause in lID. insurance policy accepted by 
the assured, prohibiting the waiver of its provis­
ions by the local agent., is binding upon the as~ 
lured. Hankins v. Rockford Ins. Co. 'iO Wis. L 

.A local agent with authOrity to receive premiums 
and issue policies has no authority to waive the 
CO?-ditions of the pOlicy, requiring the written or 
P!IDted assent of the company to any change in 
CIrcumstances or situation increasing the risk. 
Kyte v. Commercial U.Assur. Co. 3 New Eng. Rep. 
884,lU Mass. 43. 
di ~d although he has the fullest authOrity. con­

tions cannot be waiv-ed except in the manner 
Provided. Ihld. . 

A provision in an insurance policy that no agent 
of the company shall be held to have waivl'd any 
of its conditions unless such waiver is indorsed on 
the pOlicy,:is ineffectual to limit the legal capacity 
of the company to afterwards bind itself. contrary 
to. th~ conditions of the policy. by an a~nt acting 
"'!thin the scope of hls general authority. Lam-
8LR.A. 

berton v. Connecticut F. In&. Co. I L. R. A. :?22. 39' 
Minn.129. 

Breach of eondiUon /18 to (ncumb'fancu. 
A breach of warranty against incumbrances ill 

not established by showing records of several un~ 
satisfied judgments against a former owner. lb-id. 

A judgment is not an incumbrance again...ott in~ 
sured property. under a. condition in tbe policy 
that if the property shall become mortgaged or in_ 
cumbered it shall be null and void. Phrenix Ins. 
Co. v. Pickel, 119 Ind.l55. But compare Hench v. 
Agricultural Ins. Co. l!!2 Pa. l28. 

Where the insurance was for separate amounts, 
a misrepresentation concerning one piece will Dot 
bar a recovery for the lo~ of other pieces with 
which it is not connected in any way. lbid .. 

The fact of additional incumbrances on the 
property insured is Dot a breach of a condition 
against incumbrances, where the total amount ot 
all such incumbrances at; no time exceeded the 
amount repre;;euted by the assurl'd. li.:i8ter v. Leb­
anon Mut. Ins. Co. 5 L. R. A. 646. l28 Pa. 553. 

But where it ia stipulated in a policy that if either 
the real or personal property. or any part of it, be 
incumbered, it must be so represented in the appli~ 
cation or the policy will be void. a misrepresenta­
tion as to one subject will invalidate the whole. 
Smith v. Amcultural Ins. Co. 118 N. Y. 518. 

Where an applicant for' insurance, on being 
asked if there is $1,(0) incumbrance on the prop-­
erty. answers ··Over $2,000.," whereas there is 
$5.001. there is & material misrepresentation.. ibid. 

Where an application for:ln.surance requires the 
amount of a mortgage on the prem~ to be 
stated. an answer stating the Drincipal sum due on 
the mortgage is suffiCient. Hosford v. Germania 
F. Ins. Co.l:!'1 U. S. 399 (32 1... ed.1OO). 
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'2,125.95, with interest thereon from Jnne ", 
1&17, at the rate of 7 per, rent per aunum_ 
The Insurance Company bnngs the case here, 
alleging error, and asking a reversal of the 
judgment. 

MeS31'"3. G. W. Barnett~ George &I 
King and W. F. Rightmire for plaintiff in 
error. 

J.lfestn'lJ. McDonald & Parker. for de-­
fendant in error: 

The agent who made the contract in this: 
~age was a general agent. 

Crmtinenfallns. Co. v. Butkman.127TIl. 364. 
The Company is liable for his acts Rud agree­

ments and is infected with notice of all that 
was known to the agent. 

Am. Cent. Ins. Co. v. NcLan(!than. 11 Ran. 
M9; SuUi1Jan v, Pheniz In •. Co. 34 Kan. 174; 
.... Yational Mut. F. In'. Co. v. Barnes, 41 Kan. 
163. 

The tendency: of the modem decisions is to 
COData.ntIy broaden the powers of the &gentand 
make them co-extensive with the business in­
trusted to his care. 

Union Mut. Ina. Co. v. Wilkinson. 80 U. 8. 
13 Wall. 222 (20 L. ed 617). 

Even where 3 policy in tenns provides tbat 
egents shall not waive forfeitures, alter or dis­
charge contracts, or strike out or modify any 
of the provisions of the printed policy of in­
amrance, the words of the policy are not con­
clusive, because it is within the power of the 
company to waive tbis provL<oion. 

W 00<1, Fire Ins. 2d ed. p. 886; Ecuctie L. 
Ins. Co. v. Fukrenkrug, 68 m. 463; Amerlcan 

A mortgage executed within the term of a policy, 
and before its renewal, 11:; not a breach of a con_ 
aition in the renewal policy. Lebanon Mut. Ins. 
Co. v. Leathers {Pa,) 6 Cent. Rep. 901. 

An undjscharged mortgage which has been 'Paid 
is not an incumbrance. Smith v. Niagara. F. In& 
Co. 7 New Eng. Rep. 82, 1 L. B. A. ln6, 60 Vt. 6B2. 

Waiver of e01lditiom.1Dhat wnstitute& 
The €.xooution of a policy with:full knowledtm of 

-exIsting facts. which by its conditions render it 
void, is a. waiver of those conditioIUl, because other­
'Wire it w()uld be a fraud. Wheeler v. Traders Ins. 
Co. (N. H.) 1 New Eng. Rep. 322; Liverpool & L 4; 
G. Ins. Co. v. Enae, 65 TeL 118. 

And so sa to knowledge of the agent, of incum_ 
brances on the property insured. llreckinridge v. 
.American Cent. Ins. Co. 4, West.. Rep. 565, 87 Mo. &2; 
Phrenix Ins. Co. v. La Pointe. 5 West. Rep. 5lZ. US 
llL .... 

If an insurer has knowledge of the a...q,gured's 
title, it 18 a waiver of the condition making an in­
&ccll"rate statement of the title an avoida.nce of the 
policy. Wheeler v. Traders Ins. Co. (N. N.) 1 New 
Eng. Rep. 322; Lamb v. Council Bluffs; Ins. Co. '10 
Iowa, ~8. 

A principal is cbargeable with all the knowledge 
po",,-€:e<;ed by the agent in the transaction' o"t the 
business which he had in charge. Clark v. Hyatt. 
118 N. Y.563; Slattery..,.. Schwannecke.US N. Y.543; 
Little Pittsburgh C. M. Co. v. Little Chief C. M. Co. 
11 Colo. 223; Wheeler v. McGuire,: L. R. A. 80S, S8 
A!a.~. 

Wbere an authorized agent of the company de­
liHrs 8. policy acknowledging the payment of the 
prt'"rnium. such acknowledgment concludes the 
eompanv from. assailing the legal existence of the 
policy. HODle Ins. Co. v. Gilman.. 10 West.. Rep, 
842. 112 Ind. '1. 
8 L. R.A. 

See also 15 L. R. A. 668. 

In,. Co. Y. /Jallatin, 48 WIs. 36; lIM1kr Y. 
Dweaing·Homel",.Co. 7~ Wis. 89; Y"""f} v. 
Harlforrl F. 1M. Co. (5 Iowa, 377; Morrison 
v. North Ameri<a 1M. Co. 69 TeL 353; Cont'. 
nentz"al In •• Co. v. Ruckman. 127 m. 364; 
McGurk v. Metropolitan L.lu. Co. 1 L. R A. 
563, 58 Conn. 528j Lambertrm. v. Connecticut 
F. In,. Co. 1 L. R. A. 222, 39 Minn. 129; Car­
roU v. Oharter Oak I1t8. en. 10 Abb. Pt. N. 
S. 166; King v. Ocuncfl Bluffs Inti. 00. 72 
Iowa,310. -

Johnston., J., delivered the opinion of the 
court: 

The greater part of the testimony taken in 
the case was with reference to the extent and 
value of the property destroyed, and as to 
whetber or not the:fire was the result of the 
action of the insured. But these questions, as 
well 1:1.5 all others upon which there was a con· 
tliet of evidence, have been determined by tbe 
jury in 'favor of the insured. The Insurance 
Company now seek! to escape liability upon 
the ground that Gray failed to disclose the ex­
istence of incumbrances upon the property 
when he made the application for insurance. 
and also because he had incumbered tbe prop­
erty after the policy was issued without the 
consent of the Company indorsed thereon, and 
in violation of its provisions. The application 
for insurance was made on December 2. 1885, 
to Steinbuschel & Bro., of Wichita, who were 
agents of the Company for tbat portion of the 
State in which the property was situated. 
They wrote the answers to the qoestions p~ 
pounded to Gray, and the application contained 

The payment of the pre-millIn in cash may be 
waived by an agent authorized to deliver policies 
and receive payment, notwithstanding a stipula­
tion in the policy to the contrary. lbid. 

wn(!N a rom1.1any autb()nzed ita agent to take 
insurance. collect the premium. deliver the policy. 
sign with his own name, and attach to the policy. 
printed provisions not contained in ft,-it is bound 
by the agent's waiver of requirements in such 
printed slip. NiagartI. F.lDs. Co. v.Brown, U West. 
Rep. 815. l23m. 356. 

A provision that the use of general terms shall 
Dot be construed 88 a waiver 01 any condition in 
the policy may be waived by the company through 
its agent, and is not a limttati()U as to the manner 
of the exercise of hlg powers by the agent. Gold ... 
water v. 1Jverpool &: L. &: G. Ins. Co. 12 Cent. Rep. 
49-,100 N. Y. &B. 

Waiver by agmt·. knowledge (J/ meumbrllMe& 

An insurance policy cannot be avoided for faU .. 
nre to state all the facts as to the ownership of the 
property in the policy. if these facts were fullY 
made known to the agent of the company who is­
sued the 'POlicy. Crescent 1n.s.CO. v. Cu.mp, n TeL 
"". Tbe insurer is estopped from. ~how:ing a breach 
of warranty by the in.5ured. wben the agent of tbe 
insurer who ef!'ected the inSurance is fully apprised 
of the exiStence of incumbrances bef()re making 
the insurance. Brecldnrid.ie T. Am. Cent. Ins. CO· 
4: West. Rep. 565. f!l Mo. 62-

Wbere an answer 'to a question as to incnD'l" 
brances :Is inserted In an application for insurance 
by the agent of a compa.ny, without .:the authority 
of the insured, who Bigns the application witholli 
knowledge of such answer, the compalW cannoi 
avoid the pollcy for that rea&on. Dwibar..,. Phce­
nix Ins. co. 11 Wis. ~ 
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the statement that the answers made were true.. 
The application only mentions ODe mortgage. 
but Gray testifies that he stated his indebted­
ness and the incumbrances OD his property to 
the agents fully and in detail, telling them that 
it would be necessary for him to mortgage and 
l'elllort~age his property in· the conduct of his 
business during the time for wbich the insur­
ance was contracted.. This is disputed; but 
the jury sustain Gray, and find that the Com­
pany was fully informed in respect to the ex­
isting incumbrances. The policy was not de­
livered by the agents atthe time the application 
was made, but was sent by them to Gray at 
Conway Springs, Sumner County. near which 
place he resided. Soon after it had been so 
delivered. he discovered that it contained a 
provision that if the property should theteafter 
become mortgaged or incumbered, or, in case 
a change should take place in the title, the 
policy should be DUn and void. He immedi· 
ately went to the agent, called his attention to 
1he provision prohibiting the .incumbering of 
his property. and insisted that it must be 
~han6cd. After looking at the policy. Stein­
busclJel said that he would waive the condition 
relative to incumbrances, stating that he bad 
authority for that purpose, and Gray. acting 
upon this waiver and agreement. mortgaged 
~he property. as has already beell stated. The 
lncumbrances placed on the property. how­
.ever, were mostly. if not entirely, the renewal 
and extension of debts and mortgages existing 
wIlen the contract of insurance was marle. 

In regard to the misrepresentations in the 
-appllcatioD, we must a..«sume that Gray gave 

correct answers to all questions asked. There 
was no concealment nor deception on his part. 
Steinbuschel. authorized by and acting for the 
Company. prepared the application. and pur­
poselyomitted a fuller statement concerning 
incumbrances. It was the fault of Stein· 
buschelor the Company which he represented. 
8nd not of the insured, that the application did 
not contain a complete statement. Steinbuschel 
having authority. his act must be treated as 
the act of the Company. and through him the 
Company had know ledge of al1 the incum­
brances. With this knowledge, the Company 
accepted the risk. and the premium therefor, 
induced Gray to sign the application. which 
did not state t.he wbole trutb, and now, when 
the loss occurs, they cannot, under our decis­
ions, insist on the breach of warranty or the 
untruth of the representations. Sullimn v. 
Phenix In,. Co. 34 Kan. 170~ ConUnental Im. 
Co. v. Pearce, 39 Kan. 396; ~Yational Mut. F. 
in,. Co. v. Barnes, 41 Ran. 161; Kansa, Pro­
tecti1Je Union v. Gardner, 41 Ran. 401. 

It is next contended tbat the giving of the 
subsequent mortgages by the insured avoided 
the policy; and in that connection it is urged 
that error was committed in admitting testi­
mony of the verbal agreement modifying tbe 
terms of the policy. and waiving its conditions. 
We think the waiver must be upheld, and the 
point made by the Company overru1ed. TAe· 
agents who made the agreement were more 
than mere local or soliciting agents. ~ey 
ful1y represented the Company within a certain 
district: were authorized to solicit insurance. 
receive moneys and premiums, issue and renew 

An agreement by an insurance air€nt to note on Overernmatee of value in proofs of loss, not 
the application the fact of an incumbrance on the fl'audulentiy made, will not avoid a policy provid~ 
~roperty, upon which agreement the applicant re. fog tbatit shall be void upon an attempt to defraud 
lied. estops tbe company from setting up the in· the cf)mpany befo~or after loss. Towne Y. SPrini"~ 
cumbranee to defeat a recovery on the policy. field Jr.&- M. Ins. Co. li New Eng. Rep.4U, 146Maas. 
CO)i€"land v. DWelling-House Ill&. Co. (Mich.) Nov. 5S2. 
8,1889. Nor will such overest1mateR render proofa oflou 

But the company is Dot estopped from elaiming insufficient 88 a written statement of 1088 terender 
the. fOrfeiture where the local agent who issued the the company liable. lbid-
Wliey gave the insured to unde-rstand that such The tender by insured of a particular accouIri; of 
incumbrances would not invalidate the policy. his losato the duly authorized agent of a foreign 
Smith v. Continental Ins. Co. (Dak.) Oct-10,l889. company is a compliance with the condition of the 

Wl;Lere an insurance agent as a matter of fact policy to render ~uch account to the company. 
"as Informed of the eriatence ot morigageson the North BritIsh & U. Ins. co. v. Crutchfield. 7 West.. 
property iI181U'ed. and obtained a signature of the Rep. 85,lOS Ind. 518. 
insured, who was ignorant in such mattel'8., to an A. sta.tement in proofs of loss that the cause of 
application which he had himself made out., the the fire is to the assured nnknown sufficieutlystates 
-agent's knowledge of the existence of the mort- the origin of the:fire. Jones v. Howanl Ins. Co. 
g~ges was binding upon the company. and a wai\"er 117 N. Y. 103.. 
~f the condition of tbe policy against such incum~ Under the WisconsIn statutes. fixing the meas­
w~nces. Renier Y. Dwelling-House Ina. Co. 'I' ure of th,e value of the insured property in C8Se8 

. 89. of loss, the fact that the insured knowingly and 
'I?te knowledge of an agent before the issue of intentionally stated the loes to be greater than i, an lCI-'U· -hi - ranee policy. of the truth as to the owner~ actually was is no defense in an action on the pol-

s p ~f the insured property and litigation con. icy. Cayon v. Dwelling-House los. -Co. 68 \Vis. 510. 
:_rnmg tt., will prevent a defeuse on the ~und of Where the 1088 was disputed by the company it 
pI ~s.rcl~ntationa as to those !matters :iD the ap~ was error to dismiss the complaint on the ground 
oo:,~a on. Western. A..ssur. CO. Y. Stoddard, 88 Ala. that the proofs of loss were insufficient.. Karelsen 

Y. Sun F'..re OHlce. ~ Hun. 1«. 
'()!e~a~ty. In an .. ,plication, of undisputed It is sufficieot to declare that "tbe said fire aid not 
tion b' hip lM not broken by the pende"RCY of an ac- originate by any act, d&;ign or procurement on bis 
but y a ~lJdg~ent ereditOl' of a former owner, [the insured's] part., or in oon..~uence of any fraur! 
Hllw~ot disputing iasurer's ownership. Lana- Y. or evil practice done or suflered byhim.n Howard 

eYe Ins. Co. n Iowa. 6'i'3. Ins. Co. v. HOCking,11 Cent. Rep. 918. 115 Pa. .us. 
A ObjUti01\8' to statement of lollS. In a suit upon & policy at tire insurance, where 

10Sf! nt~biection made by the company to proofs of the defense is tllat the pJaintilr fraudulently mi&­
.ata~ce.,~ ;;ey &Ie "deficient both inform and SUb-1 repre8ented its loss. the alleged fraud must &rise 
Ins. Co 'l'2 too «eneraL MYeni v. Council ffiutrs out of and inhere in representations as to the per. 
S T R' Iowa., 106.. sow property contained in the proof elloss: and 

~ ... A. 
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policies; and the testimony is that they ap­
pointed sub-agents and adjusted losses. Only 
a short time previous to the making of the con­
tract in question, they adjusted a loss under 
another insurance policy issued by the same 
Company to Gray. and paid him the amount 
of the lo.!!S. Gray had a right to assume, and 
we may fairly assume, that they were general 
agents of the Company. 

In this State the courts have taken a liberal 
view with reference to the power of agents, 
and especially where they were representing 
foreign companies, which can only act through 
their agents, and where the agent is practically 
the principal in the making of contracts. Am. 
Cent. Ina. 00. v. McLanatllan; 11 Kan. 549. 
and cases above cited. 

Being general agents, empowered to make 
and renew contracts. they stood in this respect 
hi the place of the Company, and certainly 
must be held to have the power to modify the 
samc, or to waive any of the conditions in the 
contract which they bad made. We are refer­
red to BurtlngtonInI. Co. v. Gibbons(Kan.), 22 
Pac. Rep. 1010, where the power of the agent 
te waive a condition was denied. I!!.. that case 
the age!!t had no authority from his company 
except as ~ soliciting agent. and it did not ap­
pear that he had any authority to issue policies, 
and hI,; did not even countersign them when is­
sued. In that case, however, it was said that 
"it has generally been held that where a person 
in procuring an insurance upon his property 
ads in good faith, and without anykoowledge 
of any limitations upon the authority of the 
agent of the insurance company effecting the 

insurance. such person may assume that the 
agent is a general agent of the insurance com· 
pany for that purpose; that he stands in the 
place of the company; and that the complmy , 
will be bound by any terms or conditions or 
any waiver of.terms or conditions which the 
agent may agree to while acting for the com­
pany in consummating the insurance." 
If it was within the power of the Company. 

acting through_its agents, to waive a condition 
or change the contract, it surely might do so 
by a parol contract, and might even waive tbe 
provisions stated in the policy with reference 
to the manner of altering or waiving its terms 
and conditions. 

In Westcheate-r Po Ins. Co. v. Earle, 33 }lich. 
143, the court. in considering the question 
whether an agent of a company might change 
the conditions of a policy by parol, wherein it 
was provided that it could only be done upon 
the consent of the eompsny written- thereon, 
held that the written policy might be changed 
by parol, and stated that "8 written bargain is 
of no higber legal degree than a parol one. 
Either may vary or disclJarge the other, and 
there can be no more force in an agreement in 
writing not to agree by parol tban a parol 
agreement not to agree in writing. Every such 
agreement is ended by the new one which con­
tradicts it." .see also Eclectic L. Ins. CO. T. 
Fahrenkrug, 68 Ill. 463. 

In the present case, as in some of the cases 
cited, it was stipUlated in the policy that nO 
agent of the Company, Of any otber person 
than the president and secretary, should have 
authority to alter or waive any of the terms or 

in such representations the plaintiff must have Ins. Co. '1 New Eng. Rep. 82,1 L R. A. 216. 60 Vt. 
been guilty of designedly attempting to perpetrate 682; N ortb British & 1\1. Ins. C.n. v. Crutchfield, f 
a frand upon the insurance company. Oshk08h West. Rep. 89,IOSInd. 518. 
Packing ok P. Co. v.Mercantile Ins. Co. 31 Fed. Rep. A local agent having authority only to recei~e 
2OJ. proposals for insurance. :I:lx rates of premium and 

Where the inventory'containing the proofs of is.<;ue poliCies. cannot waive the condition of a pol­
loss was made out by 1;he wife of insured. negli. icy requiring a gtatement of loss. Smith v. :S-iag· 
gence in failing to verify the same willbe evidence araF. Ina. Co. '1 New Eng. Rep. 82. 1 L. R. A. 21ti. 60 
of intended ~ramL Mullin v. Vermont Mut. F. Vt. 682; Knudson v. Hekla F. los. Co. (Wis.) Dec. 3, 
Ins. Co. 2 New Eng. Rep. ~ 58 Vt.I13. 1889. 
~ provision ~quiring proof of loss ."in ~et~ .. is Where a fire insurance polley stipulates that the 

satIsfied by setting out a copy of the d~crlption of I insured shall give notice ot loss forthwith, imme· 
the property insured. by another policy referred diate notice to a locail'lgent :Is sufficient. ~her 
to .... Towne v. Springfiejd F. &: M. ~s. Co. 8UPT? v. Crescent Ins. Co. 33 Fed. ReP. 54A. 

Neglect of the insured to furDlsb a detailed Where the facts are not in dispute. It becomes a 
statement of the 10M. under the Ma."Oachusetta Question of law for the court wdetermine whether. 
sta~dard fire policy. will not of itself defeat a in the given case. the notice was reasonable. Wbat 
c:Ja.un. Ib~ con5!titutes reasonable diligence depends upon the 

And nothmg more is required than a statement circumstances of tDe case. Insurance Co. of Nortb 
of the aggregate value of tbe property d68troyed, America v. Brim. 9 West. Rep. S30,Ul Iod. 281: 
unl~s a mo~ particular account :Is demanded at A failure to object to the notice after tbe right 
the time. Miller v. Hartford F. Ins. Co_ '10 Iowa, of action has eXpired will not revive the right. 
'104. Ibid.; Barre v. Council Blu1fs Ins. Co. 76 Iowa. 609. 

A waiver of notice and statement of pamcul&rS But a mere written notice of lOS!'!, not in form reo-
of sloss caunot be shown by the acts of an insnr_ quired by the policy of fire insurance, is insufficit'ot. 
ance agent who took the appliCfi.tion. or of an ad_ German-Amencan Ina. Co. T. Hocking, 6 CeDt. Rep. 
juster, without proof of their authority •. Barre v. 9ll,. ua Pa. 398. 
Council BlufrsIns. Co. 76 Iowa, 609. 

Provisions requiring statement and proof of loss. 
See note to Kenton Ins. Co. v. Wigginton (Ky., 71.. 
R.A..81. 

Wai'Utt' 0/ notke and 3tatcment olIo-. 

Proof. 01 1088 to be furnished.. 
A prOVision in a policy of insuran~ that agent3 

cannot waive "any condition," does not reLlte to 
StipulatiOns abOut proofs of loss. Loeb v. A.mer­
ican C. Ins. Co. (Mo.) Nov.IB, 1389. 

A general ag~mt of an insurance ~o~pany-nn~ A local insurance ageDt authorized S:lmply to fix 
Jess res:trt~ted m his POwer. and this lS known to rates and c01lnt-el'9igu and deliver policies. subject 
the plrunti:fr-can waive a sta!-ement of the l?Mo to the approval of the company. has no authority 
butorlyin the manner proVlded by the policy. to waive a provision made a part of the contract, 
~t~ough by the terms of the policy that W8.S a con_j requiring assured to give notice and proof of lOSS­
mtion precedent to recovery. Smitb v. Niagara F. Bowlin v. Helda F Ins. Co 36 Minn. m 
8L.RA. • . 
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conditions of the policy. or make any indorse- I hold, however, that such attempted restrictions 
ment thereon. and all agreements of the presi- upon the power of . the company or its general 
dent or secretary must be signed by either of officers or agents, acting within thft scope of 
them. This provision, however, may be modi- their general authority. to subsequently modify 
fled by the Company to the same extent as any the contract and bind the company in a man­
other. and whatever the Company can do may ner contrary to such previous cond.itions io the 
be done by its general agents., policy are ineffectual. Especially is this true 

Renier v. Dwelling-HO'uIJ61nlJ. 00., 74 W"lS. 89, in respect to a foreign insurance company 
was a case somewhat similar to the one we are whose officers are practically inaccessible to the 
considering. In that case the policy provided assured." ~iting Gam v. St. Paul F. &: M. Ins. 
that the application should form a part of the 00.43 W"is. 108; American ,L. 1m. (Jo. T. Gal­
policy and a warranty by the assured. In the laUn, 48 Wis. 36; Shafer v. Ph03nix 171.8. Co. 53 
application for in!Ul'ance it was stated that the Wis. 361; Lamberton v. (Jonneetir.ut F. Ins. Co. 
property insured was not incumbered, but it 1 L. R A. 222, 39 ~IiDn. 129; lVillcutsv. North­
appeared that the property was mortgaged, and western Nut. F. Ina. Co. 81 Ind. 308; Steen T. 
that the insured informed the agent of the :Nia,qara F. Ins. 00.89 N. Y. 326; Rieltmond T. 
-company of the existence of the mortgages, I )),-,'iagara F. Ina. Co. 79 N. Y. 230; Eastern R­
and be falsely wrote the· answers therein, and Co. v. Relz'ef F. Ins. Co. 105 .Mass. 570; Ameri­
the application was signed at the request of the eanL. In,. Co. v. Green, 57 Ga. 469; Westche8-
agent. In the policy issued was a provision t81' F. 111.s. Co. v. Earle, 33 }Iich. 143. 
that. <Cno act or omission of the company, or The court, proceeding further, says: nOt 
.any act of its officers or agents, shall be deemed, course, an insurance company, and especially 
construed or held to be a waiver of a full and a foreign insurance company. in making coo­
strict com.pliance with the foregoing provisions tracts of insurance, and adjusting, settling and 
·of the terms and conditions of this policy, ex· paying losses, must act through its agents, if 
cept it be a waiver or extension in express at all To hold that, in such negotiations be-­
terms and in writing, signed by the president tween such general agents and the assured, the 
or secretary of the company. n It was held latter is bound, but that in the same traosac­
that the action of the agent. with knowledge tion the company. the agent's principal, cannot 
of the existence of the mortgage, was binding be bound by reason of, having incapacitated it­
~pon the company, and a waiver of the condi· self and them, by previous stipUlations, from, 
hon of the policy against incumbrances; and agreeing to anything contrary to the conditions 
~his, notwithstanding the limitation of author. contained in the original contract, is, under 
lty of such agent expressed in the provision most policies, in effect to hold that there is no 
quoted on the face- of .. the policy. Speaking of mutuality in such contracts, and that the pow­
the restliction the eourt said: .eWe must I era of such general agents are limited to the 

A requirement in an imrurancepolicy~ that sworn 
proofs of loss befurnlBhed to the company, is not 
complied with by the making at a statement of the 
fJroperty lost and its value, to the adjuster at his 
request. KnudsoiJ. v Hekla F. Ins. CO. (Wis.) Dec. 
3.1889. 

After the mortgagee of properly damaged by fire 
bas given the notice provided by the statute to 
tue underwriter. he may furnish the preliminary 
lJroofs of loss. Nickerson v.Nickerson,5NewEmr. 
Rep. ~98, 80 Me. 100. 
, The provision of a policy that the assnred shan. 
In \lis proofs of loss, state the interest and title, 

"etc., means state the title at the time of the loss. 
Jones v. Howard Ins. Co. 117 N. Y. 103. 

Reasonable time after be learned that something :nore was wanted in which to perfect his proofs of 
."'0'1'1 must ~ given. Miller v. Hartford F. Ins. Co. 
IOWa, 704. 

Whether proofs of loss were furnished witbin a 
rea..'·onable time is a mixed question of law and 
~ac~"" Am. F.lna. Co. v. Hazen, 1 Cent. Rep. 63L, 110 .. ~. 
.,,,}Vhere the ~mpany receives the proofs of loss 

l~~OU~ O?jectlOn. after the time prescribed in the .:0 ICy, It IiI a reasonable explanation of the delay. 
m. O:n.t. IIl!!. Co. v. HaWil (Pa.) 9 Cent. Rep. {13. 
PrOVlEHOn foJ:. payment in siny days after due 

D0!ice and P.roof of 1088 refers to the proofs re­
~lI"~ lrith10 thirty daye., and not to ather proof 
G~red for establishment of claim. Clover v. 

Wh Wicb Ins. Co. 2 Cent. Rep. 87'3, 101 'N. Y. m. 
the ere tbe 1088 was totalllnd immediate notice 
ill nr::f w~ .given, a further detailed proof of loss 
Ttl&. eoreqUls1t.eto the right of recovery. Am. Cent. 

Proo' v. Haws (Pa.) 9 Cent. Rep. 41a. 
her Of fs, of 10..'"8 signed and sworn to by one mem­
eU BJ :l partnership are sufficient. Myers v. Coun-
13 1. ;:1~' Co. '12 Iowa. 1.11. 

Where good~ in two separate buildings are cov~ 
ered by one pOlicy proof of loss should state the 
damage done in each bufidinz-. Towne v. Spring_ 
field F. &- M. Ins. Co. wuprG. 

The failure to refer in the proofs of loss or otb. 
erwise to the lien of the lessor for rent on the 
building does not avoid the policy. Dre8ser v~ 
United Firemen's Ins. Co. l5 Hun, 208. 

.An objection to the admission of proofs of 10M 
in evidence, on the ground that they were not 
signed by the plainti1r, 18 untenable, where plain_ 
tiff's name W88 signed to the affidavit thereto, by 
another, in his presence and at his instance, and 
adopted by h1nl.. Breckinridge v~ Am. Cent. Ins. 
Co. { West. Rep. 565. 81 Mo. 62. 

Waiver of proofs of loss. 
Proofs of loss may be waived by the underwriter; 

and waiver is a questioa for the jury. Nickerson 
v. Nickerson, i New Eng. Rep. 798, 80 )Ie. 100. 

A provision in a policy requiring insured to give 
notice and proof of )088 is waived if the insurer 
makes no objection to the ab8ence of the proofs, 
but joiIl!! in arbitration proceedings required by 
the policy to be taken. Carroll v. Girard F. ~ 
Co. 'i2 Cal. m . 

Objections to preliminary proofs of loss Rl'9 
waived by the failure of the company to disclose 
the same within a reasonable time. Firemen's Ins.. 
Co. v. Floss, 9 Cent. Rep. 91. 61 lId. 403. 

So retaining the proofs without objection is a· 
waiver of objectionable defects. Cayon v. Dwell_ 
ing-HOuse 1m. Co. 68 Wi.!!. 510; Bennett v. Agricul_ 
tural IIU'I. Co. 8 Cent. Hep. 6'92. 100 N. Y. 2tJ. 

And stipulations as to proofs of 1088 are waived 
when other proofs are accepted without objection 
by an authorized agent. Indiana Ins. Co. v. Cope­
hart, 5 West. Rep. 669,108 Ind. 270; Smith v. Nmw.u-a 
F. Ins. COol L. R. A. 216. 7 New Eng. Rep. 82, 60 Vt.. 
""'-
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obtaining of preminms, and then defeating the 
enforcement of the policies upon which they 
were paid." . 

It is dear that the Company was Dot so bound 
but that it might modify any contract which it 
had Dlade, or waive any of the conditions COD­
tained therein; and tbis may be done through 
its general agents. The knowledge of Stein­
buscbel & Bro. in tbis case waS the knowledge 
of the Company, a.nd their act was its act. 
When Gray applied for the insurance he in­
formed the Compal!Y with reference to the in­
cumbrances, as well as his necessity and pur­
pose to continue them. Knowing these fa~ts. 
the premium. was accepted and the policy 
issued. Subsequent to the issuance of the 
policy. there was aD express agreement that he 
miO'ht renew his mortga9'es as he had informed th: Company it would De necessary to do, and 
the renewal of the incumbraucesdid notinany 
material degree atiect the risk which the Com· 
pany took. Accepting his statement, as the 
Jury Dave done. we must assume that he acted 
m 2:00d faith with the Company and its agents, 
and that he was induced by the agreements and 
action of the Company to beUeve that he was 
warranted in renewing the mortgages. After 
receiving and retaining the premium. knowing 
the purpose and necessity of Gray to renew the 
incumbrances, and after a specific agreement 
waiving that condition of the policy. and au· 
tborizing Dim to renew the incumbrance.!!, and 
after remaining silent and allowing him to pro­
ceed as though he W8I!I insured, until a loss 
occurs, the Company will not be heard to re· 
pudiate its contract or to deny its liability. We 
are aWdre tbat the authorities are not uniform 
upon the .subject of waivers in policies like this 
one, but forfeitures are Dot fSTored in the law. 
and the view we have taken of the power of a 
rneral agent to waive the condition of a poJicy 
18 more .satisfactory to ns, and is sufficiently 
supported. In addition to the authorities al· 
ready cited, see the following: Youngv. Hart· 
lord F. Ins. 00. 45 Iowa, 317; K~'ng v. Oount:il 
Bluffj 1M. CO. 72 Iowa~ 310; MQrri80n v. North 
~merita 1m. Co. 69 Tex. 353~ Mt:Gurk T. Met· 
ropolitan L. In'. Co. 1 L. R. A. 563, 56 Conn. 
528; Amert"t:an Ins. 00. v. Gallatin, 48 Wis. 36; 
Bartlett v. Fireman', F.lna. Co. 77 Iowa, 155; 
Keyv.])e6 Moine,Ina. C0. 77 Iowa,174;Sweet8er 
v. Odd Fello1lJ. Nut. Aid ..1.880. 117 Ind. 9'7; 2 
Wood, IDS. §§ 422, 525. 

It is further contended that a forfeiture 00--

APB.. 

ctlI'J'ed by reason of the failure of Gray to send 
proofs of loss to the Company. It is shown. 
that immediately after the fire he notified Stein. 
bnschel & Bro. of the loss, IlDd they stated that 
they would at once inform the Company. 
Within a few days an adjuster of the Com pany. 
whose authority is Dot denied, cs.me to Gray's­
place. and requested. him to go before an offi· 
cer and make proof of Joss. The proofs were" 
reduced to writing, signed and sworn to. and­
delivered. to the adjuster; and there is testimony 
to the efi'ect that he expressed satisfaction with 
them. and stated that he would forward them 
to the Company's office, and would return in a 
few days and settle the loss. This testimony 
was submitted to the jury under the following 
directions: "There is evidence tending to. 
show that these statements were taken -by 
said Winne M the agent of said Company, and 
sent to said Company, and it will bea question 
for the jury to determine whether luch state· 
ments and proofs are such as are required by 
the policy; and, if not, whether the plaintilf 
was justified under the circumstances in believ· 
ing, and did believe, that the proofs were sat­
isfactory to the agent of the Company and to. 
the Company, and that nofurther proofs would 
be required; and if the jury find from the evi­
dence that the plaintiff was justified in believ­
ing, and did believe. that the proofs furnished 
to said Winne were satisfactory to him and to 
the Company; and further find that such proofs 
and statements were sent to the Company by 
said Winne, and that the Company made nt) 

objection thereto, and requested DO further 
proofs to be made by the plaintiff within area· 
sonable time. and within the sixty days after 
the fire,-the jury would be justified in finding 
that defendant had waived the making of fur­
ther proofs of loss. If. at the time such affi­
davits and statements were made at the request 
of said Winne. it was understood betweell said 
agent and said plaintiff that sucll statements­
and affidavits should not constitute the proofs 
required by the policy, and should not be con· 
sidered as a waiver of such proofs, and thatbv 
taking such statements and affidavits aaia 
Winne should not and did not waive the msk· 
iog of the proofs in accordance with the pro­
visions of the policy. then the jury would not 
De justified in findIng that the taking of snch 
statements and affidavits by said Winne, orthat 
the acts and cond act of !laid Winne at the time 
of taking such statements and affidavits. ron· 

Where the insurer bases his refusal to pay on I Wbere the agent deniesthevalidJty of a contract. 
otber gr'Jl~u~S. he t~ereb7 waives his rig~t to ob- 01 insu.rance. objections to proofs of 1068 furniShed 
ject to their InsufficrenC7. Bennett v.Agncultural , are WaIved. Commercial U. A.sIrur. Co. v. State. 13 
Ins. Co. SU'PTtl- West. Rep. 47,1l31nd. 331. 

A refusal to pay a policy soIely1on the ground Proof of loss is waiTed byenmfnatlon at prem­
that the insured has no title to prem:i8es is a waiver isee- bytbe iI]S1ll"er'a agent, who refuses to pay the­
of objectioW! 8S to proofs of loss. German Ins. Co. loss. Fisher v. ~nt Ins. Co. 3:J Fed. Rep. m 
v. Gueck all) • L. B. A. 835. Niagara Ins..Oo. v. Where the insurer adopts the scm of ita agent'i!. 
Lee. 73 Tex. ML it cannot deny the authority of the agent" to waive 

Where the comp,,:ny denied its liability on the the proofs. Carroll v. Girard 1". In&. Co. 12 Cal 29'6. 
~und of a sale in Violation of a condition in tbe Such a waiver i8 Dot prevented by a provi:,ion in 
policy. it waived proof of loss under the policy. the submission to arbitration. in case of their elec­
Commercial U. Aseur. eo. v. SC8.lD.D1on. 10 W~ tion to make the submi8sion. lMd. 
Bep. 3n'.128 TIL 36t. Where utfer of proofs would be a TRio act proof" 

Directing the insured to make proofs of Joss. of 108!J is deemed lraived. See note to Kenton Ins.. 
1Vithout objection to a previous change of occu- CO. T. Wigginton {Ky.) '1 L. R. .A. 81' Germ&Il In-.. 
pancy. which is known to the fnsurerat the time. is Co. T. GuecS tm.) 6 L. B. .A.. 8a5. _ • 
• waiver of objection on that &round. Jerdee v. -
Cottage Grove 1". Ins. Co.. (Wis.) Jan. '1,l89Il. . 
8 L. R. A. 
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stitnted a waiveI' of the proofs required by the 
policy." • 

The testimony was sufficient to sustain the 
finding of the jury. Neither the adjuster Dor 
anyone representing the Company :r:eturne4 the 
proofs or claimed that they were inSUffiCIent. 
The C~mpany recogniz~ the loss. to?k all the 
proofs it deemed essentIal to an adJUS.tment, 
and instead of claiming that they were msuffi 
cient expressed satisfaction with them, ana 
stated that the loss would soon be paid. h 
suming the existence of the facts stated, we 

think the assured had a right to assume, untU 
notified tatbe contrary, tbat no other ordiff~r. 
eDt proofs would be required. There aTe some 
criticisms in regard to the refusal of the court 
to give instructions, but what has alread,f been 
said in the opinion disposes of the IlltLtenal ob­
jections that are made. The charge of the 
COlll·t fairly submitted the questions involved 
to the jury. 

Finding no error, tll.6judgmen1oJ t/l6 IJistr£c' 
Court wiUbe affirmed. 

AJI the Justices concur .. 

NEW YORK COURT OF APPEALS (2d Div.). 

Thomas HALPIN; Respt., •. 
INSURANCE COMPANY OF NORTH 

MIERICA, of Philadelphia, .dppl. 

( ••• .N. y ••••• ) 

Machinerv aDd appa.ratus used in the 
business ot manufa.eturing leather and 
morocco, including boiler, engine, etc .. being- the 
only property CQvered by a policy of insurance, 
do Dot constitute a mill, or the standing stDl 

thereof create a forfeiture UDder a poUcy which 
provides that "if a building covered by this pol .. 
iey slut.ll become vacant or unoccupied, or if a 
mill or manUfactory shall stand idle ••• all ua. 
bility hereunder shall thereupon cease," where a. 
further provisiOD of the policy as to tbe falling 
of a building expressly declru-es that the policy 
!ball cease as to property therein a8 well as to the 
building .. 

APPEAL by defendant from 8 judgment of 
the General Term of the Supreme Court, 

NO'l'1-Fircfn8Ura11Cfl: forJeiturcinca#of~'MIl Fa. 80; Cumberland VaDey Mut. Protect1on Co. v. 
DoUglaB, 58 PH.. {l,9. 

C»" nl)1&-OOouPanctl· 

General agents of an insurance company in the 
lflatter of :i&3uing policies may make a valid stip.. 
ulation for the insertion of a clause in a policy re­
lating to the occupancy of the buildings insured. 
Continenta1lns. Co. v. Buckman., 121 Ill. 3M. 

And the iIEured will be presumed to have bad 
knowledge of a provision in hlS policy that the pol_ 
icy shall be void in case of the propertY becoming 
vacant, unoccupied or uninhabited. Burlington 
Ins. Co. v. Gibbons (Kan.) Jan.H, 1890. 

The condition against Don-occupancy, in an in-
8Ul"aDce poliev, must be construed and applied in 
reference to the subject matter of the contract and 
the ordiIUU"y incidents attending the use of the in­
IUttd property. Halpin v. PhmnU:; Ins. Co. 118 N. 
l".165; Whitneyv. Black RiverIns. Co. '12N. Y.U'l. 

The written agreement on a policy as to the use 
and OCcupatiOn of the premises must be construed 
118 an express promiSsory warranty, in the nature 
of 8. condition pr1!(!edent, and a literal compliance 
is essential to the right of recm-ery. Dewees v. 
Manhattan Ins. Co. M N.J.L.2U; Carson v.Jersey 
City Ins. Co~ 4a N. J. L. 000; May, Ins. 1156; Wood. 
F. IDs. 1165 ~ 'Flanders, F. Ins. 226-

SUch a condition does not renderthe poliCY abso­
l~tely Void upon the happening of the event; and 
If the insurer waives the forfeiture., neither the in­
Sured nor _ t.h1:rd person can treat the insurance a! 

r~ Ge:nnania. F. Ins. Co. T. Klewer (Ill.) Oct.:n. 

rr the insurer does not exercise the'power in case 
of breach of the conditiOn, to declare the forfeiture 
While the Uiluredis in default., and the premlsesare 
~~ain. OCcuvied, JbJ;ri.rht to do 8Ocea.aes. and ita lia.-

ty on the policy again. attaches. IIl8Urance Co. 
~ Ii. A. v. Garland,lll1lll. 2:.'0; Schmidt v.Peoria., 

• F. Ins. Co. ~ Ill. 2%; Insurance Co. of N. A. 
v. lleDowelI. 50 Dl.l2O; Westchester F. Ins. Co. v. 
F~r. 00 m l2L . 

Clall!Sel! avolding' II. POlicy on change of occu. 
~jCY, or use for trade increasing hazard, are not 
CoO ~ by premises becoming vacant. Sornen;et 
8 i ut. F. Ins. Co. v. Usaw, 2 Cent. ReP. M2. 112 

.R.A. 

7'enl1I"roeancu" and "non.ocCttpaney" construed. 
The tenns .. vllcancy" and ''non·occupancy'' are 

used interchangeably in a policy which speci.ally 
provides that •• in case the prem:ises shall be left: 
unoccupied" (Paine v. Agricultural Ins. Co. !i 
Thomp. & C. 619); or .. shall remain unoccupied" 
(Keith v. Quincy Mot. F. Ina. Co. 10 Allen, .228}; or 
shall become .. vacant .. (CUmmins v. Agricultural 
Ins. Co. !iRun, 65(, 61 N. Y. 260J; or "unoccupied" 
(Wustom v. City F. los. Co. 15 WJs. 138); or shall 
.. be vacated .. (Ash worth v. Builders Mut. F. Ins. 
Co. 112 lIa...<18. 422),-the insurance shall be forfeited. 

The questions of" vacancy and non..QCCupancy, 
and of 1:ocrease of r.i8k from these and other 
changes of circumstances, are qnestions of fact for 
the jury. Gamwell v. Merchants &11'. Mut. F. Ins. 
Co. 12 Cush. 161; Lnce v. Dorchester Mut. F. Ins. 
Co. 105 Mass. 297; Williams v. People's F. Ins. Co. 51 
N. Y.ZTt; CUmmins v.AgriculturalIns. Co.iUpra: 
Robinson v.Mercer Co. Mut.. F.Ins. Co. 2'1 N. J. 1.. 
134; Wood. Ins. I 4aO. 

Dwdli11.!1"-houa& 

A dwelling-bouse chieflY desined for the abode 
ol IJlankind is occupied when human beings habit. 
ually reside fa. it and unoccupied when no one 
dwells in It. North American F. Ins. Co. v. Zaen .. 
ger, 63 m. Ui-l: American Ins.. Co. v_Padfield, 78 Ill. 
167; Phrenb;::Ina. Co. v. Tucker, 92DL M: Imperial 
F. Ins. Co. v. Kiernan. 83 Ky. 468; StupeUiki v. 
Transatlantic F. 10& Co • .fa Mich. 3';'3; Cook v. Con­
tinental Ins. Co. 70 ~lo. 610; nerrman v. Merchant8 
Ins. Co. 81 N. Y. lSi; Herrman v. Adriatic F. Ill!!. 
Co. 85 N. Y. 162; Alston v. Old North State Ins. Co. 
s) N. C. a; Fitzgerald v. Connecticut F. Im. Co.6t. 
Wis. 46J. , . 

The pb.rase "left nnoccupied" wt1l not be con. 
strued as implying an abandonment or willful va­
cation of the premifles. leaving them uneared for. 
Sonneborn T. Manufacturers Ins. Co. 44 N.~. L.220. 

Objt.ct of BtipulaHon. 

The object of thestipulation against HcanCY and 

A. 49, 
s... aho II L. R. A. 'il; 23 L, R.A. 99; 26 L. R. A. 313; 33 L. R.A. 712; 48 L. R. 
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Second Department. a:t1irming a judgment of 
the Kings Circuit entered upon a verdict di­
reCted for plaintiff in an action brought t.o re­
cover the amount alleged to be due upon a 
policy of fire insurance. Affirmed. 

Statement by VanD, J.: 
This is an action upon an insurance policy 

issued bv the defendant on the 10th of Febru­
ary, 1883, whereby it insured the plaintiff, for 
the period of one year from that day, "against 
loss or damage by :fire, to an amount not ex­
ceeding $2,000, on his boJer, steam-engine 
and connections, machines, machinery. sbaft­
ing, belting, pulleys, hangers. tubs. tanks, ta­
bles, tools, vats and all1ll3chinery and appara­
tus used in the business of manufacturing 
leather and morocco, a.ll contained in the frame 
building and extension situate on the south 
side of WaUabout Street. about 37)) feet west­
~r1y from Lee A.venue. l3rooklyn. L. I." 

The defendant answered, alleging that after 
the delivery of the policy. and before the loss 
-cccurred. the plaintifI permitted ~·tbe said 
building in said policy mentioned to become 
vacant and unoccupied, and the said mill to 
remain idle •.•• until and at the time of the 
tire in" question. It appeared that the prop­
erty insured was totally destroyed by fire on 
the 4th of Jan:.lary. 1884. and that for several 
months prior thereto the morOCCO factory had 
"stood idle," although the machinery was not 
removed from the building~ 

Mr. Thomas E.. Pearsalt for appellant. 
Mr. Natha.niel Ca Moak. with Mr. John 

Oa.key. for respondent. 

Va.nn, J., delivered the opinion of the court! 
The policy in question is a long instrument., 

containing some provisions that apply exclu. 
sively to insurance npon buildings or real prop-

non-occupancy is to guard againSt the increased 
risk arising from the absence of everybody whOSEl 
duty or interest might afford protection from fire. 
Moore v. PhreIlix F. Ins. Co. aNew Enil. Rep. fIl. 64 
N. H. 140. 

So a. house from which the owner or tenant bas 
removed with no definite intention of returning' is 
unoccupied or vacant. Sleeper v. New Hampshire 
F. Ins. Co. 56 N. H.t01; Ha.rtahorne v. Agricultural 
Ins. Co. 13 Cent. Rep. 132, 50 N. J. L. 421. 

But a temporary absence. or the occasional and 
necessary absence of the familY or scrvants, will. 
not be so construed. Phrenix Ins. Co. v. Tucker, 92 
m. &l: Laselle v. Hoboken F. Ins. Co. 43 N. J. L. 
.wi; O'Brien v. CommercialF. Ins. Co. 6 JoneJJ kB. 
51'1; Franklin F.Illl', Co. v. Kepler, 95 Pa. 492.. 

A building is not vacant, Unoccupied or not in 
:use although unoccupied except by a clerk who 
entered and made repairs., occupied and slept 
therein. Stensgwmi v. Nation&IF. 1I1S.Co. 36Minn. 
181; Imperial F. Ins. Co. v. Kiernan. 83 Kr.·468; 
Hartford F.lnB. Co. v. Smith, S Colo. 422. 

But where the tenant with his fa.m:ily remo'fes 
from the bnilding. merely leaving' some furniture 
therein, and resides elsewhere. the building is 
deemed unoccupied and vacant. Bennett v. Agri­
cultural Ins. Co. 51 Conn. 504: Sexton v. Hawkeye 
Ins. Co. 69 Iowa., 99; Feshe v. Council Bluffs ID8. Co. 
'14 Iowa. 676: Ashworth v.Builders }Iut. F_ Ins. Co. 
112 ].ia..."8. 4!!2: Corrigan v. Connecticut F. Ins. Co. 
122 }Iai's. 218: Cook v. Continental 1M. CO. 70 .Mo. 
610; Watertown F.1n8. Co. v. Cherry, 84 Va. '12. 
BL.R.A. 

erty, others that apply only to persona] prop­
erty, and others. still, that are applicable to 
property of both. kinds. The form was evi­
dently designed for use in insuring both kinds 
together, or either kind separately; but in the 
latter case, of course, certa.in prOvisions were 
not intended to be operative, as there would be 
nothing for them to act npon. The only pro­
vision specifica.lly pleaded by the defendant in 
its answer, as a defense to this action, is the 
following, viz.: .coIf a building covered by 
this policy shall become vacant orunoccupied, 
or if a mill or manufactory shall stand idle. or 
be run nights or overtime. without notice to 
and the consent of the company, clearly stated 
hereon, all liability hereunder will thereupon 
cease; and if a building shall fall, except as 
the result of a fire, this policy. if covering 
thereon, or on property therein, shalLtbereup­
on immediately cease and determine." 

. It is contended by the defendant that "the 
machinery covered by the policy constituted 3 
mill, and that its standing idle created a for­
feiture." On the other band. the plaintiff 
claims that a building is the sole subject of in­
surance contemplated by the first part of the 
clause above quoted, and that its true meaning 
is that if a building covered by tbe policy shall 
become vacant or unoccupied, or if. beiug a 
mill or manufactory, it shall stand idle, alllia· 
bility shall at once'cease. The plaintiff further 
claims that the property insured was not a mill 
or manufactory. and that it was not insured as 
a mill or manufactory, but simply as personal 
property. 

We think that the plaintiff is right in his 
contention, because it would not be_ 8 natural 
or ordinary use of language to describe rna· 
chinery used in milliu2" as a mill, or in manu­
facturing as 8 manufactory. llerrman v. 
Mercli.ant. Ina. Co. 81 N. Y. 184. 

The property insured was neither a mill nor 

11\.8UTanu on. mill andmaeMneru. 
In a contract of insurance, made for 8. period of 

years upon a mill building and machinery, a de-
8cription of the l'roperty 88 a ~'saWlIlill bullding" 
had not the eifect to restrict the use to the purpose 
ofasawmilL Frost'sD.L. &W. W. Works vallil­
lera &; M. Mut. Ina. Co. ST Minn. 300. 

Where an engine driVing planing-mill machinery 
twenty-two feet distant, and eDl5lne room and mill 
building" were conneeted merelybT a.%haft transmit­
ting power from the engine to thoe Dlill, snd by a 
spout carrying shavings from mill to engine, while 
beneath these a roadway aeptu'8.ted Mid building'S, 
insurance on such "mill building and addition and 
machinery therein" covers such engine-room and 
contents. Home Mut. In& eo.. v. Roe. 71 Wis. 33. 

aau.sea avoiding poUey far flO'n.-oeeupanev cmd \T(l.o 
caney 01 vremi8es. 

To constitute occupancy of a building used for 
manufacturing purposes., within a clause in an in­
surance policy against non-occupancy, there must 
be some practical use or employment of th~ prop' 
erty. Halpin v. PheniX IDs. Co. 118 N. Y.l65. 

But a building used as a manufactory, which is 
ClO8eU and in the banda ot an agent to rent. :is un­
occupied. within a provision in an insuranCe policy 
against non-oceupancy. although occasionally 
v-ooted by the a~ent and a watchman'who resides 
next door. Ibid. 

A cotton-mill building:is not vacant and un~ 
cupied within a policy. where • number uf em-
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-a manufactory. as those words are commonly 
understood. While the word "mUI'~ is used 
to describe "a IDachine for gTinding:~ it is a.lso 
-defined as Us building. with its machinery, 
where grinding, Or some process of manufac­
turing. is carried on." Webster Dict. 

A manufactory is "3 house or place where 
tlnytbing is manufactured." Ibid. 

Neither term 'Wou1d be understood 01' used 
by the mass of mankind to describe simply 
• 'machinery and apparatus used in the business 
·of manufacturing leather and morocco," which 
is the de3cription in tbewritten part of the pol­
icy that is claiDled to mean a mill or manufac­
tory as used in ,the printed part. If the de­
fend:mt intended to a.ttach the condition in 
'question to machinery used in a mill, it should 
have said so. In the condition relating to the 
faU of a building it is provided that "tbis pol­
icy. if covering thereon, or on property tbere­
in, shall thereupon immerlistely cease." So 
the clause prohibiting the use of certain in­
flammable substances provides that if they are 
"stored, kept or used in any building on which, 
~r on the contents of which, there is any iDsur-
.anee," the policy shall be void. ' 

Thus it appears that in certain instances, by 
1he use of language that no one could mistake, 
1he insurer made its intent clear that a certain 
-condition should apply both to real and per­
fjonal property. If it intended that the condi­
tion under consideration should thus. apply, 
why did it not say so? Wetbink tbat this con­
-dition refers to.a mi1l or manuractory in the 
sense only of a buirding used for milling 01' 
manufacturing, and that it has no application 
'10 the personal property covered by the 
policy. 

)Ioreover, if there is a reasonable doubt as 
10 the meaning or application of this clause, it 
'Should be construed most favorably to the in· 
Sured. because the insurer prepared and exe-

cuted the contract, and is responsible for the 
language used. Kratzensttdn v. lVesterJi As­
a-UT. Co. 116 N. Y. 54, 59; Dilleber T. Home L_ 
IlUl. 00. 69 N. Y. 256, 263. 

As was said bv this court in a recent case: 
"The defendant" is claiming a forfeiture. 
When a clause in a contrnct is capable of two 
constructions, one of which will suPport7 aDd 
the other defeat, tbe principal obligation7 the 
former will be preferred Forfeitures are not 
favored, and the party claiming a forfeiture 
will not be permitted, upon equivocal or doubt­
ful clauses or words contained in his own con­
tract, to dcprive the other party of the benefit 
of ,the right or indemnity for which he con­
tracted." Baley v. Homestead .F. 1m. Co. 80 
N. Y. 21, 23. 

The learned counsel for the defendant has 
referred us to a case, recently decided by this 
court. in which the plaintiff 8011ght to recover 
for a lOBS upon the building that contained the 
personal property involved in this action, sDd 
destroyed by the same fire. Halpin v. Phe-niz 
IlUJ. 00. 118 N. Y. 165. 

The policy in that case covered the building 
only, llnd provided that if said bnildingsbould 
become vaCllnt or unoccupied the insurance 
should cease. We gave effect to that condi­
tion,. which was clear and unequivocal, by re­
versing the judgment that the plaintiff had 
recovered. In another case arising out of the 
same tire. s.nd decided during the present 
term, the policy covered person:t.l property on­
ly, described as contained in said building; 
but it provided that "if the above-mentioned 
premises," referring to the buHding7 should 
become vacant or unoccupied. the policy 
should be void. Halpin. v . ..dttna F. In~. Co. 
30 N. Y. St. Rep. 259. 

In that case, also. we were required by the 
clear and unmistakable terms of the contract. 
and the facts as disclosed by the evidence, to 

J.I1oyea are retained in the service of lessee. and are' the plaintHI's son gOing tbrough the 8bop nearly 
actually engaged about their usual work in the every day to see if tb!ngs were right, did not COD­
mill up to and on the day of the fire. and aU the etitute occupancy. Moore v. Phren.ix F. Ins_ Co. 3 
l>lant and some material and manufactured goods New Eng. Rep. ai, 64 N. H.1ID . 
.are there. American F. IDS. Co. v. Brighton Cot- A temporary cessfltion of·the operation of a 
ton ltIf2". Co. 15 West. Rep. Iso, 125 TIl. 13L manufactory, occasiOned by the prevalence of an 

Where, during repairs of machinery by a manu_ epedemic. is not a (,easing or operation. Poss v. 
facturmg company. wat~hmen were on duty and Western Assur. Co. 7 Lea., 'jOt. 
-employes were about the fact-oryfrorn itsclDlrtng A mere temporary suspension of business to 
Until it burned. it is not unoccupied. Brighton make~'Pah-s,orforwantofmaterials.,isnotaces­
Mfg. Co. -Y. Rending F. Ins. Co- 33 Fed. Rep. 23:!; sation of operation. Lebanon Mut. Ins. Co. v. 
Brighton Mfg. Co. v. Fire AH8o. of Phila.. Id.~; Leathera (Pa.' 6 Cent. Rep. OOL 
Lebanon Mut. Ins. Co~ v~ Leathers (pa.) 6. C-ent. A sawmill lying idle for several weekS for lack 
'Rep. 001. of water or want of logs does not thereby cease to 
PrO-Visions against cffllring to operate miZZ or ma. be occupied. Whitney v. Black River Ins. Co. 'lZ 

h 
N. Y.1l7. 

c inery. The stoppage of a mill, though for the purpose 
~l'"Ovision against coo..sing to operate a tannery of necessary repairs. without the requi.red notice, 

lrill Dot be viOlated. if Ilt the time of the fire the is within the provisiOn of a policy that. if the mill 
lJl>e of the premises is the !!ame 118 at the time of in- shall be shut down or remain idle from any cause 
-iiUrance. Lebanon Mut. F.1ns. Co. T. Erb. 2 Cent. whatever. the policy shall be considered !JUspended 
Rep. 'I83. 112 Plio. 149. until work resumed. Day 'V. Mill-Owners Mnt. F. 

The temporary suspension of the operation of a Ins. Co. 70 Iowa., 710. 
&t€'am engine in a planing mill, materially decreas-- A temporary suspension of the operation ot a 
mg the risk. the ather business conOnuing. does mill for forty-two days. occasioned solely by the 
not aVoiq a. 'POlley conditioned to be void on sus- want of logs to manufacture, while the logs were 
1:nding f)peratioDS without a special agreement expected daily, does not make the poUcy void. un­
"\V~?rsed on the POlicy. A.Ilemannla Jr. Ins. Co. v_ der a provision that it the mill shall cease to be 

Ite {Pa., 10 Cent. Rep. 65. operated. unless shutdown for repairs without no-
'b But a buildiDK' insureda8 a trip.bammershop. the tire to and consent of the company. it shall be 
-d usine&} therem SUSpended for more than thirty void. City P. ok S.lIil1 Co. v. Merchants M. k C­

ars. the machinery and toola remainhll the~ and Kut,. 'J'. In&. Co. (Mj.ch.) NOT. 28" l8S8.. 
~L&A. 6 
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reverse the judgment that had been rendered 
in favor of tbe plaintiff. But we are called up­
on in the case at bar to enforce a contract that 
differs materially from either of the others 
named. because it fails to attach any condition 

that was shown to have been violated, to the­
property covered by the policy. 

The judgment i.n thi, case, tlterif(Jre. ,llOUl<l 
be affirnud. 

.A11 concur. 

WEST VIRGINIA SUPREME COURT OF APPEALS. 

John W. SlIITH and Wife 
". 

COUNTY COURT OF KANAWHA 
COUNTY, Plff. in .Err. 

( •••• W. Va •..•• ) 

""I'he plaintiff' and a. lady Mend were 
driving a. single horse, in a. spring wagon. 
along the road leading from the City of Charles. 
ton to the Town of Maldev. in Kanawha. County. 
At a. pOint in said road where it was from twelve 
to eighteen feet wide, two calves yoked together 
came suddellly from the pawpaw bushes, and 
frightened the horse, which the plaintiff had 
owned for two years, and regarded as gentle; and 
he commenced backing, and continued so to 
do until he backed the wagon and its occupants 
and himself over the steep ri.er bank. whereby 
the plaintiff was seriously and permanently in­
jured. In a ruit. brought by said plainttil' against 
the County Court of Kanawha County to recover 
damages for the injuries sustained. itwas proven 
by plaintilf that she could have managed the 
horae but for the nalTowness of the road; that 
she had traveled the same road two or three times 
a week for the previoUS two years without acci­
dent,--and by anothe'f' witness tha.t the road was 
*Head note by ENGLISH., J. 

One who violates a duty owed to others, or who 
commits a tortious or wrongfuHy negligent act, is 
liable not Only for those injuries which are the di· 
rect and immedjate consequences of his act, but 
for such consequential injuries as. according to 
cOmmon experience, a.re likely to and do 1n fact re­
sult from his aCt. McDonald v. Snelling. ]{ Allen, 
290; Metallic C. C. Co. v. Fitchburg It. Co. 109 Mass. 
277: DertY v. Flitner, 11B Mass. 131; Wellington v. 
Downer Kerosene Oil Co. 1040 Mass. 64; Smethurst 
v. Independent Congregational Church, 2 L. R. A. 
005. US Mass. 26l. 

The resulting injury must be the natural and 
probable consequence of the original tortious or 
negligent act.. See note to Louis.ille, N. A. & C. R­
Co. v. Lucas (Ind.) 6 L. R. A. 194. 

A carrier's act. from which an injury results, will 
be deemed the proximate cause, unless the CI)DSe­

quenct8 were SO unuatural and unusual that they 
could not have been foreseen Rnd proYided against 
by the highest practicable ca:re~ althoullh the PN-­
ci8e accident which occurred might not have been 
anticipated. See LoutsYille. N. A.. & c. .R.. Co. v. 
Lucas. 6 L. R. A.. 193. 119 Ind. 5B3. 

Negligence is the commission of a lawful act iQ. 8 
careless manner. or the omi£;gion to perform a -le.­
gal duty. to the injury of another. SplittQrf v. 
State, 10 Cent. Rep. 699.108 N. Y. 205; Lehigh &W. 
Coal Co. v. Lear (Pa., 8 Cent. Rep. 109. 

The basis of liability in negligence is the violation 
af some legal duty to exercise care. Cusick: v. 
.Adams, 115 N. Y. 55. 

The fact that flll accident is unusual, unexpected 
~r unheard of will not ex~USe the negligencewhicb 
causes it. Doyle v. Chicago~ st. P. & K. c. B. Co. 4, 
L. R. A. t2D, '17 Iowa, 601. 
8L.RA. 

in good condition. smooth and cindered, aDd that 
he had traveled said road two hundred times a 
year for sixteen years., driYhlg all kinds of horses. 
and tean:l.s, and had never met with an accident; 
that the road at that point was wide enough lor­
two teams to p~ and on one !!ide of the roa.d 
was a steep mountain which slipped into the road 
in wet times, and on tbeother side the river bank. 
Hdd, that under the circumstances of thjg case .. 
the defendant was not liable for said injury. 

GUarch 25. 1800.) 

ERROR to the Circuit Court for Kanawha. 
County to review a judgment in favor of 

piaintiffs in an action to recover damages for 
personal injuries alleged to have resulted from 
s. defect in a public highway. Rerersed. 

The case sufficiently appears in the opinion. 
Messrs. Okey Johnson and S. C. Bur .. 

dett. with Me8ffrs. Sylvester Chapman. 
and A. B. Littlepage, for plaintiff in error: 

The County is not required to make the 
traveled part of the highway the whole width 
of the road as laid out~ and will not be liable­
for defects in that part not TIsuall, traveled 
upon which do not affect tbe safety 0 the other-
part. 

There shonld be snch affinity or connection jothEt" 
relation of the cause and the effect, tbat the influ­
en( e of the wrongful act should predominate o\"er­
other supervening causes. Brown v. Wabash. St. 
L. &; P. p_ Co. 2 West. Rep. 559, 20 Mo. App. ~;. 
Gilliland v. Chicago & A. R. Co. 2 West. Rep. 138 .. 
19 ]oro. App. ill. , 

Wben there is no tntenned1a.te effieient ea~l,*,. the 
Original wrong must be considered as reaching to­
the etrect and proximate to it. }1ilwaukee & St.P. 
R. CO. v. Kel!rlgg. 94 U. S.469 (2.! L. ell. 2561. 

In all cases of loss it is to be attributed to th& 
prODmate cause. and not to the remote CIlU...e. 
This maxim govel'us in cllSesof inf;urance. Waters 
v. ::nercbantB Louisville Ins. Co. 36 U. S. 11 Pet. 213 
(9 L. ed. 001); West ].!ahanoy Twp. v. Watson. S 
Cent. Rep. 543,116 Pa. a.u.. 
If Dl2"gligence is the proximate cause of the in. 

jury. it is of no consequence whether It be by omig... 
sion or commission. Harriman v. Pittsburgh, C. &--­
St. L. R. Co, 16 West. Rep. Wi, 45 Ohio St. 1L 

Negligence is not actionable unless it.is the prox. 
imate cause of the injury complained of. Mathia-­
son v. ].layer, 'l West. ReP. 739, 90 Mo. 5&.; Pitt~ 
burgh, C. & St. L. R. Co. v. Conn. 1 West. Hep, 9Ol,. 
104 Ind. 61; Carter v. Chambers, 19 Ala.!!!a. 

Negligence in standing on the step of a ear plat­
form while the train is in motion is not the proxi­
mate cause of injury from & le\"er or Signal of a.­
switch Which SCraped the cars 88 theyp&ssed. nosa 
v. Nortbern Pac. R. Co. 6 Dale. 008 • 

The st-oppage of a gas: pipe is not the prO::!:iDlate 
calL..'<8 of an accident, during an experiment made 
to increase the pressure. Taylor v. Baldwin. 78 
Cal. 517. 

Where one keeps a rnag8..Zineof e.rplosivesin vi~ 

See also 12. L. R. A 257, 482; 14 L. R. A. ;43; 10 L.R. A. 106, 545; I7 L. R. A. 211 p-

310; 19 L. R A. 365; 20 L. R. A. 582; 21 L. R. .A. 316, 721; S5 L. R. A. 199. 
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Dickey v. MaiM Teleg. Co. 46 Me. 483; Phil- road in such condition that DO injury -could 
U~ v. Ritthie 00. Ct. 31 W .. Va. 481. possibly happen. 

If the road was dangerous, and the female Wil80n v. Oharlestown, 8 Allen, 137. 
plaintiff' knew it was dangerous, but she was MeS$l'8. Knight & Couch, with Hr. Sam. 
willing to risk it if auybody else was, then the D. Littlepage, for defendant in error: 
evidence shows no rig-ht to recover, because The complaint is good in that it alJeges that 
Elbe ought not to have driven over it, and it was that particular road, at that particular point 
negligence in her to do so. where the injury occu~ was in a bad con-

Phillips v. Ritchie Co. (]to. 31 W. Va. 477; dition and out of repair in point of narrow­
M(}()'rC v. Huntin.qton, rd. 842; Hul;bardv. Con- ness, and that that resulted in the injury com­
cord, S5 N. H. 52; Raymond v. LnlJetl, 6 Cush. plained of. 
524. Stone v. Bulihard8ton~ 100 )Iass. 49. 

If the road was safe and good to the width The mere fact that a traveler is familiar with 
()f eleven to fifteen feet,. and safe to pass, if the the road, and knows of the existenCe of 8. de· 
horse did not become frightened, and the cause feet therein, will not impose upOn him the 
of the injury was, not the narrowness of the duty to use more than ordinary care in avoid· 
road, but <. ~the calves coming down, from the iug it. 
hillside out of some pawpaw bushes," which :Shearm. & Redf. Neg. ~§S46, 876; Lyman v. 
frightened the horse and caused bim to back Hampshire Co. 1 New Eng. Rep. 227,140 .Mass. 
over the bank, then she is not entitled to re- 311; Henry Co. Turnp. Co. v. Jack8O'n. 86 Ind. 
cover, because the fright to the horse by the 111; Bullock v lle'"w York, 99 N.Y. 654; Lyman 
calves was the cause of the accident, a cause v. Amherst, 107 :Mass. 839; Humphreysv. Arm. 
that oould in no sense be attributed to any fault strong Co. 56 Pa. 204:; Eram v. Utica, 69 N.Y. 
or neglect ofthe County. 1166; MaRoney v. MetropoUtan R. 00. 104 :Mass," 

Klngsburg v. Dedham. 13 Allen. 189;, Lund 73; 8mt"tlt v. St. Joseph, 45 }Io. 449; Ka1:anaugh 
V. Tyng&borQ, 11 Cusb. 563. v. Jane8lJill8, 24 Wis." GiS; Ken'llJorthyv. Irvn· 

A county is not liable (or every object which Uin. 41 Wis. 647; Murphy v. Indianapolis, 83 
renders !l public road unsafe and inconvenient Ind.. 76; Wilson v. Trafalgar ct B. O. Gr. Road 
for travelef'S to pass over it. but only for such Co. 83 Ind. 326; Huntington Y. Breen, 77 Ind. 
as not only render the road unsafe and incOn-t29. ' 
venient, but also defective or out of repair, and Where two caUses combine to produce an 
the injury must be att.ributable to the defect or injury to a traveler upon a highway, both of 
'Want of repair. which are in their nature proximate, the one 

Cook v. Chariestfl!Dn, 13 Allen, 190, note. being 8 culpable defect in the highway and the 
. The duty of the County to tbe traveling pu~ other some occurrence for wbich neither party 

lie does not extend to the degree of keeping its is responsible, the municipality is liable, pro. 

lation of law. he is DOt liable solely because of such 
Violation. unless the violution js in some degree the 
cause of the injury. Laflin It R. Powder Co. v. 
Teamey (D1.) '; 1.. R. A. 262. 

Where a person willfully turned a stream from 
a hose upon horses hitched in front of his prem­
ises and they l?!1 away and collided with a wagon. 
he was liable for the injury. Forney T. Geldmach-
er. 75 Mo. 113. • 

In determining the proximity of cause tve true 
rule is tbat the injllrY must be tbe natural and 
probable Consequence of the negligence. West 
Mahanoy T'wp. v. WaU;On. S Cent. Rep. 543. 1l~ Pa. 
344: Southside Pass. R. Co. T. Trich, )0 Cent. Rep. 
867. ll7 Pa. 390. 

The ascertainment of the dividing line betw~n 
prozimate and :remote cause. in actions for dam­
a~ for injuries by negligent use of highways by 
railroad traiIlS, is so -perplexing that to a sound 
judgment must be left each particular case. upon 
the special facts belonging to it. Brown v. Wa,. 
~h, st. L. &CP. R. Co. 2 West. ReP. 560., 20 Mo. App. 

fllipping on an icy street and falling' against a 
ce~ar door do not show a csse of negligence in 
~cmtainingthedoor. HUnter v. Wanamaker{I'a., 

en t. Rep. 70. 
4._ Th~ mere act of shooting a dog, though itself a 
..... rt.- 1S not the proximate cause of injury to one 
atartIed by the report who, owing to previous deli~ 
~te health, became ill from the nervous shock. 

cUner v. Canfield. 36 !lImn. 00. 
thThe removal of a fence along a railroad :is not 

e pro:rimate cause of a subsequent injury to 
~tle. Louisville &' N. R. Co. v. Guthrie, 10 I..ea. 

FaJ?ure to Itlgnal the starting of a train is not the 
Pronmate cause of injury to one who knew it wss 
SL.R.A. 

going to start or that it WIlS in motion. Barkley v. 
Missouri Pac. R. Co. 96 Mo. 367. 

Where cattle stopped on a highway bya standing 
railroad tratn are injured by another train. the ob­
struction C8tL"Eld by the standing train :Is too remote 
a cause of injury to make the company liable. 
Brown v. Wabash. St. L. &:P. R. Co. 8U'prG. 

Damages ;resQlting from fright or nervous sbock 
to a person not actually struck, caused by the fall 
of a bundle of laths through the negligence of an. 
other person. are too remote to be recovered. Rock 
v. Denis (Super. Ct.) 4: )Iontreal L. Rep. 356. 

Pl:oxUns.te and remote cause of injU'l'Y. Bee f1ou.­
to Louisville, N. A. & C. R. Co. v. Lucas (Ind.) 6 L. 
R. A. 19i; Erickson v. St. Paul .t; D. B. Co. (Minn.) 
5 L. R. A.. 786. 

Co-operatina- CGUI!f';&. 

Wben two causes co-.operate to produce damage 
the proximate cause is theoriglnatlng and efficient 
cause which sets the other cause in motion. Lap­
leine v. Morgan's 1.. &'T. R. &; Steamship Co. 1 1.. R. 
A. 3';8, and note, 4{) La. Ann. 661. 
If there be & concurrence of some other immedi­

ate agency. that event must have been the effect 
of the act complained of or within the ran2'e of 
probable occurrence. Gilliland v. Chicago &' A. R. 
Co." West. Rep. l3B. IV Mo • .App. m. 

A railroad lawfuUy built on a public street. and 
carefully operated, is Dot liable for injury to a pe­
destrian. rtlP over by & P8...-~g team, by reason of 
snow-drITts on the sidewalk. The injUl:'Y in ~uch 
case results by failure of the citY to keep its side­
walkS passable. McCandless v. Chicago, & N. W~ 
R. Co. n WiS..fl.. 

Where the united and contemporaneous neg-Ii. 
gence of two p€l'SOns CBtL<I€13 a coJ.lisjon between 
them on a street .. neither can recover for injuries 
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vided fhe injury would not have been sustained EngUsh. J. t delivered the opinion of the 
but for such defect. conrt: 

Shearm. & Redf. Neg. ~ 346. and authorities ..An action of trespass on the case was brought 
cited in fWte; Rtng v. (JOTWfl3. '71' N. Y. 83; to the February Rules, 1888, in the Circuit 
Elrrgott v. New York, 96 N. Y. 264; Hunt v. Conrt of Kanawha County, by John W. Smith 
Pownal, 9 Vi. 411j Palmerv. And(}'l;er, 2 Cusb. and LeoDora Smith, his wife, against the 
600; HO'IJ.,fev. Fulton, 29 Wis. 296; Heyv.Phila- County Court of Kanawha County. On the 
delphia, 81 Pa. 44; Brooli,tille &> O. Turnp. Co. 23d day of March, 1888, on the plaintiff's mo­
v. Pumphrey, 59 Ind. 78; Hull v. Kansas City, tion, the case was remanded to rules, with 
54 )10. 599; Olson v. Ohippewa Falla. 71 Wis. leave to them to amend their declaration. and 
558; Burrell Twp. v. Uneapher. 10 Cent. Rep. on the 3d day of January, 1889. the defendant 
328, 117 Pa. 353. 2 Am. St. Rep. 664; NO'rth appeared by counsel. and demurred to the 
,;..l1anhelm Ttrp. v. Arnold. 11 Cent. Rep. 846. plaintiffs' declaration. which demurrer, being 
119 Pa. 380; Flagg v. Hudson. 2 New Eng. argued by counse1, and considered by the 
Rep. 652, 142 Mass. 280; RuskvilZe v. Adams • . court, was overruled, and thereupon the de-
5 'Vest. Rep. 682. 107 Ind. 475. fendant pleaded not guilty, and issue was 

The law requires every road to be thirty feet therein joined; and thereupon a trial was ball 
wide. before a jury. which resulted in a verdict in 

Warth's Code, chap. 43, § 34. favor of the plaintiffs for $750. The defend-
The defendant was c1early guilty of negli. ant then moved the court to set aside said ver­

gence, not only by reason of tbe unlawful nar- diet of the jury as being contrary to the laW' 
rowness of the road at tbat poiot, but also by and the evidence, and awa.rd it a new trial. 
reason of the total absence of any protection to which motion the court. after consideration. 
iravelers by fence. railing. barriers or other- overruled, to which action and ruJing of the 
wise. court the defendant excepted, and the court 

Olson v Chippelra Falls, 71 Wis. 558; Houfe entered up judgment upon said verdict; and 
Y. Fulton, 29 Wis. 296, 9 Am. Rep. 568; Bald- the defendant tendered a. bill of exceptions to 
win v. G-reenu:ooifs Turnp. Co. 40 Conn. 238, certain actions and rulings of the court, which 
16 Am. Rep. 33; Page v. Bucksport. 64 lIe. 51. was made a part of the record in the case; and 
18 _4m. Rep. 239; Hey v. Philadelpllia, 81 Pa. the defendant applied for and obtained a writ 
44, 22 Am. Rep. 733; LnMr jllacungie Twp. v. of error and 3'UpeTsedws to said judgment. 
lferkllOjfer, 71 Pa. 276; Hays v. Gallagll61', 72 The facts set forth in the bill of exceptions 
Pa. 136; McKee v Bidwell, 74 Pa. 218; Burrell shows that the female plaintiff was driving a 
Twp. v. Uncapher, 10 Cent. Rep. 328, 117 Pa. horse which she and her husband both regarded 
253; Harris v. Clinton Tu:p. 64, Mich. 447, 8 as gentle, returning home from Charlt'Ston in 
.Am. St. Rep. 642; Baltimore & H. Turnp. Co. 3. spring wagon, accompanied by Miss Emma 
v. Bateman, 68 Md. 389, 6 Am. St. Rep. 449. Jacob, along the road leading to her home in 

wstaineil thereby. Evansv. AdamsExp. Co. (Ind.) I negligence of a stranger,1s the direct and prori-
2' L .R. A. 6~8. and note. mate cause of injury from a fall of the lumber 

lntervening agency breaks eauMl connectIon. 

If a new cause intervenes sufficient of itself to 
cause the misfortune, the former must be consid­
ered too remote. Seale v. Gulf. C. & s. F. R. Co.65 
Tex. 2'14. 

The negligence of a respomn"ble agent interven­
wg between defendant's negligence and the injury 
su.1fered, i. e. the damage, brea..ks the causal connec­
tion. Mahogany v. Ward, 16 R.L -, Feb. 23. 1889. 

So where horsee were frightened by the u~t,. 
ting of a vehicle in a defective highwaY. Ilnd after 
rUDning for I!!ome distance were killed by a train 
of cars, the town authorities were held not liable. 
West Mahanoy Twp. v. Watson, a Cent. Rep_ 243. 
112 Ps. aB .. 

Where a person traveling by night. driven by a 
drunken driver, is precipitated down an unfenced 
hank:, the dnmkenness of the driver. and not the 
det~ti'V~ condition of "tbe road, 18 the proximate 
Clluse of the injury. Hershey v. Mill Creek Twp. 
Road Comrs. (Pa.) 8 Cent. Rep. 252-

One negligent person cannot escape liability for 
his neglil!;cnce because the negligence of a third 
person concurred in producing the injury. Loms:. 
ville. N. A. &: C. R. Co. v. Lucas. 6 L B. A.lOCl. and 
flote, 119 Ind. 583; Pittsburgh. C. &- St. 1.. R. Co. v. 
8peocer.98 Ind.l86. Slater v. Merseres.l1, M N. Y. 
138; Barrett v. Third Ave. B.. Co.. 45 N. Y. &:8; 
Tbomp. ~eg.l088. 

A Village is liable tor personal injury caused bya 
fall from an unguarded sidewalk although the di­
rect l.'aUlle of the fall is the negligence vf a third 
pilrty 'Pusbing him oir. Carterville v. Cook (m) 4 
L. R. A. ';21, and note. 

Negligently piling lumber, COncurring with the 
8 L.R.A. 

pile. Pastene v. Ada~ •• 9 Cal 81. 
Driving at an unlawful rate in the street is the 

proximate cause of a collision with another vehicle, 
although the parties were prevented from quickly 
turning out by reason of the condition of tbestreei 
railway. De Camp v. Sioux City, 74 Iowa. 392. 

Wbere the wrong of one partY places another in 
a dilemma, such wrong is to be deemed the pro:d­
mate cause of the injury which ensues. Louisville. 
N. A.& C. R. Co. v.Falvey,2West. Bep. 687. lO4Ind. 
400; Harris v. Clinton Twp. l' Wrut. Rep. 600, M 
Micb. «7; Cody v. N. Y. & N. E. R. Co. (Mass.) 
1LR.A.843. , 

Where one Injured by the negligence of another 
does all that a prudent person could have dQne 
under the circumstances it will. absolve 'him from 
the eharge of contributory negligence. Louisville, 
N • .A.. & C. R. Co. v. Lucas. aupra. See Carterville 
v. Cook aJl.). Is. R. A. 72L 

EIea. product:d lnI an interveni1lQ cause. 
Allinterveoing cause cannot affect the liability ot 

a negligent party. Harriman v. Plttsburl:f~ C. ok st. 
1.. RoCo. 9West. Rep. «6.. 45 Ohio St. 1L 

Where the inte:rveoiog cause and its probable or 
reasonable consequenc~ C9uld reasonably have 
been anticipated by the original W?Ong-doer the 
causal connection between the orlginal wrongful 
act IUld subsequent injury is not broken, Seale V". 
Gulf. C. kS.F • .R. Co. 65 Tex. 274. SeeflOtetoErick­
son 'V. St. Paul &D. R. Co. (Minn., 5 L. R. A. '187. 

The fact that land of a third party jntervened 
between the woodland of the plainti:!r and the de­
fendant's road would Dot alone be decisive, if the 
destruction of the pIaintitr's property was the 
natural andd1rect; etrect Qf the first fuing. O'Neill 
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the Town of Malden; that she had owned the stance, the same, :fixing the width of the road, 
horse for about two years, and bad. driven him at the point where the accident occurred, at 
from Malden to Charleston two or three times twelve feet, and stating that his wife is helpless 
a week during that time. and bad Dever known now, unable to do any work; tbat she had to 
him to fri!!hten; and that· two calves came give up her boarding-honse in Malden, and re­
down from the hillside, out of the pawpaw main with him in Charleston, where his busi­
bushes, and her horse became frightened, and Dess is; that the road where the accident 00-
commenced backing; tbat she tried to keep enrred, as far as it was made, was a good road. 
him in the road, but could not do SO; that the and the road was a favorite driving place be­
horse oocked until he backed across the road tween Charleston and Maldeo; that tbe slip 
and over the river bank, a distance of about from the mountain was not interfering with 
forty feet from the top of the river bank; that the road at the time of the accident, that he 
at the time ber horse became frightened she knew of. 
was driving next to the mountain, on the J. E. Dana, a witness for the plaintiffs, 
side of the road furthest from the river; that proved that the road at that point Was sixteen 
she tried to keep the horse in the road, but he or eighteen feet wide; that the road was a 
was so badly frightened she could not do so, favorite drive for pleasure; that he had driven 
although he was a !rentle horse, easily mau- along the road two hundred times a year for 
aged, and had never become fri!:!;htened before; sixteen years, with all kinds of horses and 
that the road at that point w-as about from teams, and had never met with an accident, 
eleven to eigbteen feet wide; tbat she received and had never beard of one happening on said 
injuries from said accident of a serious and roadi that the mountain on the upper side al­
permanent enaract~r, and was under the treat- ways slipped after a heavy ra.in, out the slips 
ment of a physician during the entire summer; were always cleared away by parties in charge 
that she was keeping a boarding-house in the of the road; that the many slips had forced a 
Town of :Malden, but had to give up the busi- curve in the road, throwing the road out close 
ness on account of the injuries received, and to the river bank; that the road was wide 
since the accident had been unable t.o attend enough for two teams to pass; and that he, in 
to her household affairs; that there was not driving. passed other teams at said_ point, and 
room for two wagons to pass at the point where the road was as smooth as any road he had 
the accident occurred; that the road was in driven over in the County_ ' 
about the same condition it was during the two W. A. Bradford. a. witness for plaintiffs. 
years she had been driving over it; tbat it proved that he was well acquainted with the 
looked dangerous; that said plaintiff had al- road at the point where the accident occurred; 
w~ys considered ill'dangerous, but she was saw it next day after the accident; Saw marks 
WIlling to risk it if anyone else was; that there of the wagon wheel where it went over the 
was no other road by which she could return bank; that the road was narrow at that point; 
home; that she could have managed ber horse that it was very difficult for two buggies to 
had it not been for the narrowness of the road. pass. but that they might, if they were eareful; 
This was, in substance, the testimony of the I that he had known the road for forty years; 
female plaintiff. that it had been narrow for five years; that it 

The testimony of J. W. Smith was, in sub- had been repaired, but not widened, and he 

v. New York. O. & W. R.. Co. liS N. Y. 584; vanden_I Where Bstringerofa bridge breaks while a per_ 
burg v. 'l'ru1lX. 4, Denio. tM; PoJlett v. Longo, 56 N. son is hauling a. steam-boiler and a steam-engine 
Y.2UO; Webb v. Rome, W.&. O. R. Co. 49 N. Y.4-20. over the bridge, and his horses are injured by the 

But where several buildings in succession take steam escaping from the boiler, the breaking of the 
fire. each from another, and burn, the sparks which brIdge:is the proximate cause of the escape of the 
set the first one being carried past the last one steam tlnd water. and the township is liable for 
~urned, by a strong- wind which changed its diroo- the damage if it has been negligent in respect to 
tion and subsided before the latter buildings took the bridge. McKeller T. Monitor Twp. (Mich.) Dec. 
fire, w~e lackof:flre apparatus or ladders prevent- 28,1889. 
ederlinguishing the fire at the beginning, the burn_ .Where by negligence 'the horses of defendant 
tug of the last bUilding Is not the proximate resu1t ran away and collided with 8. carriage, the occupant 
of the setting fire to the firBtone. Head v. Nichols of which was killed by being dasbed down a de­
lL R. A.13O.118 N. Y.22i. pression in the road, there is a direct causal connee-

The falling of a tier of berths in a ship'S cabin is tion between the collision and the killing. Belk v. 
the proximate Cftll!!e- of inJury to a passenger, wbo, People. IS West. Rep. 59, 125 11L 58i. 
'being dragged from her place of peril by the stew_ The unlawful speed of a train is the pronmate 
ard. WlU! dashed on the floor and against a door by cause of a. collision at a crossing when., if the train 
t;tesudden lurch of the vessel. Smith v. British &- had been going only at lawful sPeed. the travelet 
N. A. R. M.. S. Packet CO.l! Jones & S. 86. at the crossing would have passed over in safety 
,_ ~ verson whQ hitched his horses by the lines only before it an1:ved. Wimtanley v. Chieag{)-. 14. &: St_ 
"",.lIable fOr injury caused by their fright and run- P. R. Co. 'T2 Wis. 3'iS. 
Ding away. Wagner v. Goldsmith. 13 Ind. 517. Where the employes of arailroadcompnny placed 
f So wberea horse. through fright at tbefalI of ice a torpedo wbere children were in the habit of pas­
~Dl a buiIdmg~ started and thet:ebytnrew the mng,and one was injured by ita explosion.. sueh 

driver and injured him, the fall of ice is the direct negligence was the proximate C81Lo<e of the injury 
~use of the injury. Smethurst v. Independent sustained. Harriman v. Pittsburgh, c. & st. L. R. 
261 ngreg8.tional Church, I L. R. A. 005. 148 Mass. Co. 9 West. Rep. 438, 45 OhioSt. u. 

• An unnecessary act which would Probabl1 cause 
The blOWing of. !team whistle is the proximate a chain to break. may be regarded 8B the proximate 

~auseh of injury to a traveler by B horse frightened cause of the injury ca1L"Cd by its b~ King J M
t .ewhistla. Glllbsv. Chicago. M. &St.P. R. Co_ v. Ohio&M.lLCo.25 Fed. Rep. m". 

mn·427. 
SL.R.A. 
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thought it was a very dangerous place, but driving in the middle of the .same; and the 
that there was plenty of room for one vehicle horse would have to back the same distance to 
to pass in safety. i.f the horse did not become reach the river bank. In the absence of the 
frightened; that there was a great deal of pleas- calves, then, would the narrowness of the road 
ure driving on that road. have injured the plaintiff! This question. is 

Dr. Thomas, another witness for the p]ain- answered by the testimony of the witness 
tiffs, stated that, a short time before the trial Dana in detniling his experieuce for the pre­
of the cause commenced. he examined the vioussixteenyearsinpassingoversaidroadtwo 
plaintiff .Mrs. J. W. Smith. and took a measure- hundred times a year, with all kinds of horses 
mcnt of her left armj that it was three fourths and teams. snd without an accident~ and also 
of an inch less in circumference than the right by the experience of the plaintiff herself. in 
ann.-caused, in his opinion, by an injury. passing over the same road for two yeat'S, two 

These, in substance, constitute the facts or three times Ii week, with this same horse; 
proven by the plaintiffs; and, under the rulings she encountered no calves on these many triPs, 
of this court, we must, in considering tbe mo- and she met with no accident. 
tion for a new trial} reject all of the evidence What, then~ are we to conclude was the 
of the exceptor' WhICh is in contlict with that proximate cause of the accidenU Was it, the 
of the plaintiffS, and give full force and effect narrowness of the road l' If such was the 
to the evidence of the plaintiffs. See Dower case, why had it Dot occurred many times be-
v. ChurclL, 21 W. Va. 23. fore? 

And the same rule must be applied in con· 1 Shelll'IIl. & Red!. Neg., § 26, says: "The 
sidering the propriety of the action of the breach of duty upon wbich an action is brought 
court upon the motion to exclude the evidence must be not only the cause, but the proximate 
of the plaintiffs. See Wandling v. 8tra~c. 25 cause, of the damage to the p1a.intiff. 'Ve ad­
W. Va. 692; Franklin v. Geho. 80 W. Va. 27. here to this old form of words-because while it 

In determining the question as to whether may not have originally meant what is now in­
the court erred in overruling the demurrer filed tended, it is Dot irnmovablyidentified with any 
by the defendant in tbis case, it is only Deces- other meaning, and is the form which bag been 
lary to call attention to the fact that the de- so long in use that its rejection would make 
murrer was genera]; and counsel for the de- nearly all reported cases on the question in­
fendant do not insist that there was. any defect valved unintelligible .. The proximate cause of 
in the second count. Neither is there any error an event must be understood to be that which, 
apparent on the face of Mid second count, so in a natural and continuous sequence. unbroken 
far as we are able to discover; and, the second by any new cause, produces that event, and 
count being good~ the demurrer, being general, without which that event would not have oc­
was properly overruled. Nutter v. Syden- curred." And rwte 3: '~If it cannot be said 
,tricker, 11 W. Va. 536. that the result would have inevitably occurred 

The serious question~ bowever~ which is {lre- by reason of the defendant's negligence, it can­
sented by this case for our consideration and not be found that it did so occur, and plaintiff 
determination, is whetber or Dot the court has not made out bis case.'~ 
erred in refusing to exclude the evidence of Applying tbig law to the facts of this case, 
the plaintiffs from the jury as beinginsuffieient can it be said the condition of the road was the 
to maintaill their suit, or in overruling the mo- proximate cause of the accidentol injury com­
tion of the defendant to set aside the verdict of plained of? If tbeuse of this road, which had 
the jury as being contr81'1 to the lawand the beeh for vears in the same cQndition, without 
evidence. and award it a new trial; and. as any accident resulting therefrom, had contin­
these rulings involve.so Dearly the same ques-. uea uninterrupted or unbroken by any new 
tions of law and fact, they may be considered cause, such as the calves rushing from the 
togetber. What was it that caused the damage bwhes, would we be sanctioned in saying the 
and injury to the female plailltifI on the day injury would have resuHed? Or Can we say 
this accident is al1eged to bave occurred? Her that, without the occurrence of that unlooked· 
own testimony shows that she had passed over for event, the hQrse would have backed the 
this road two or three times a week for the pre:- vehicle over the river bank? The experience 
ceding two years without injury. She was of the plllintiff and otbers for years answers in 
driying a horse that the evidence shows was the negative_ . 
gentle. and was driving him on the side of the lnthe cascof Kingiburyv. Dedltam,13AlIen 
road furthest from 1he river bank. and no 18t?, it was beld tbat "an Object in 8 higbway 
doubt would have pa<;sed on as usual if the with which a traveler does not CODle in contact 
horse had not become frightened at the calves or collision, and which is not shown to be an 
coming down from the hillside out of some actual incnmbrance or obstruction in the way 
pawpaw bushes. and commenced backin .... _ of travel, is not to be deemed a defect for the 
That she tried to keep her hOIse in the road; sole reason that it is of a nature to cause a horse 
but he was so badly frightened she could not to take fright. in consequence of which he es­
do so. altbougb he was gentle, easily managed capes from the control of his driver and causes 
and never had become fri('"htened before. The damage." In this case the horse was frirrhtened 
witness Dana fixes the width of the road at by 8. sman pile of gra-vel in tbe road. <:! 

that point at eiJ!hteen feet, and J. W. Smith at And in the case of (){)ok v. ClI.arlestown re­
twelve f~t. I5ividiog the difference between ported in a note (p. 190) of the same voluo::.e, & 
these WItnesses would make the road fifteen horse became frightened at another horse which 
feet. Then the plaint!ft', driving at tbe edge had dropped dead, pnd was lying at thQ side of 
o.f the road next the hlll. was as far from the the street; and the frightened horse started and 
fiVer bank as. sbe WOUld. have been if the road ran, and the. carriage struck a treeaod the curb­
bad been thirty feet wlde) and sh~ had been stone a.t a dlStance of about ISO feet~ throwing 
8L.R.A. 
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the plaintiffs ont, 80ud injuring them. 'There horse getting his tail over the lines and becom­
was plenty of room for plaintiffs to pass witb- in/! unrnanageable. 
out coming in contact with the dead horse. The plaintiff, Mrs. Smith, stated th3t "she 
Under instructions authorizing them to do so, tried to keep her horse in the road. but he Wal! 
the jury found damages for the plaintiffs, and so badly frightened sbecould not do so." She 
the defendant excepted; and the case was re- does not, however, state what she did in try_ 
'llersed upon a writ of error. . iug to keep her horse in the road. Jennie 

In the case of Titus v. :Northbrtdge, 97l\-:[ass. Jones, ;however, the witness for defendant, 
"265, the court holds "'that when a horse, by who swears that she was driving the calves, 
reason of fright, disease or viciousness, be- does tell what :Mrs. Smith did, and her evi­
comes actually uncontrollable, sotbathisdriver deuce cannot be re~arded as confiicting-with 
cannot stop him, or direct bis course, or exer- any evidence olIerea· by the plaintiffs, for no 
cise Qr regain control over his movements, a.nd other witness teDs what !oIrs. Smith did_ She 
in this couditioncomes upon a defect in s. high- says: "I was driving two calves, and just as 
'Way, or upon a place which is defective for they came up to the horse the horse got scared 
want of a railing, by which the injury is oc· at the calves, and commenced backing; and 
'casioned, the town 18 not liable for the injury Mrs_ Smith, who ws.s driving, commenced 
unless it appears that it would have occurred pulling on the lines, and the horse kept On 
if the horse had DOt been so uncontrollable. backing. a.nd the wagon and all went. over the 
But a horse is not to be considered uncontrol- bnnk." 
lable that merely shies or starts, or is momen- :Mrs. Smith was in a situation that would 
tarily not controlled by his driver_" have a tendency '0 excite a lady_ The hurse 

In the esse of H01'ton v. Taunton, reported was frightened and backing, and the wagon 
in a notetp. 266] to Titu8V. NorthbrirJ:;ey supra, was near the edge of the bank, which the wit­
the facts were somewhllt similar to the case nesses speak of as being dangerous; and she 
under considemtion: "A laborer employed by may not have preserved that coolness which 
the city had deposited a load of stones within would enable her to properly manage a horse, 
the limits of the highway)O-and near to~ but although she was accustomed to driving_ And 
wholly out of, the traveled portion of it, by pulling on the lines, under all the circum­
the side of a reservoir. .•• The plaintiffs were stances, would have a direct tendency to COn­
driving from west to east. and had come with- tribute to the result. She, however, says thai 
in a few feet of these stones when their horse she could have managed her horse had it not 
took fright. at them, sDd suddenly began to been for the narrowness of the Nad. This is 
bac~, and continued backing until he reached her opinion; but the horse kept backing, till 
a pomt beyond the eb.d of the raiJing west of not only tbe w8gon and occupants, but he, 
the brook, and within the thirty-one feet where went over the bank after them. 
the bank was unprotected by a railing; and ' UponthisquestioD, as to tbe width a county 
there he backed himself and the wagon over road is required to be maintained and kept in 
the bank, and the injuries were 8U8tained for order, it is true our Statute requires that "every 
-Which this action was brought. The accident road shall be thirty feet. wide, unless too county 
occurred, and all the damftge was done, within court order it to be of a different width. IJ 

the limits of the highway. The plaintiffs re- The order establishing this road does Dot ap-­
m~iDed in the wagon, and retained hold of the pear as & part of the record, and it does n(\t 
rems, and used the ordinary meaDS to control appear whether it was ordered to be of a differ­
the horse and prevent the bucking, but without ent width or not_ 
"Success, Neither the horse nor the wagon Ang. & D_ Righw. § 260, say.: "'It is not 
cameincontactwiilithestones, ••• nor woUld required thattowns--s.t least in the eountry­
the accident have occurred if the horse bad not should incur the expense of having the whole 
bee~ frightened; sod it wss agreed that "the width of a highway of two or four rods pass­
aCCIdent would not, probably, have occurred able safely with wheels on the sjde.~, or even a 
had the railing extended further westward: double track for wbeels over aU public roads 
and ... that the want of a railing at the point including causeways aDd bridges. But if the 
'W"bere the horse backed over the bank Was a town suffers the traveled part to become 
defect in the highway, and had existed for widened, or & turnout to exist from the trn:v­
many months." There was a judgment for eled. pm to a private way over adjoining land 
~lain.tiffsin the court below. Chapman,.1., de- with the characteristic marks of a highway, it 
11venng the opinion of the court, said: ~'This is bound to keep such places, within the limits 
cll_se w3;S considered by the court in connection of the laying out of the bighway, in suitable 
"Wlth T,tul v. NorthlJrid.qe, and the two cases repair for travel usually passing:~-referring to 
must be ~verned by the same principle;" and, Kelsey v. Glorer, 15 Vt. 708; Green v. IJanbu, 
after bnefty n-viewing the facts, gave judg- 12 Vt. 338; Cobb v. Standislt, 14 lie. 198, and 
ment for the defendants. others_ He says further: "In many cases, as 

In the case of Jackson T_ Belle1Jieu, 30 Wis. has been remarked, aU the property of the 
251. the court held as follows: "It is not the town would be insufficient for that purpose. 
duty of towns to provide roads which shall be There may be ledges of rocks, ra'rines and 
'Coafe for runaway or unmana"'eable horses or watercourses in the road; and towns are llot 
~U~h as ha .. 'c escaped from l!::J control of their expected, in all cases. to brid.:,.:re the whOle 

nvers without the fault of the town' and width of the toad, to 13.R up ravines or cut 
Where iojuries are sustained under such dr- down ledges of rock. The most that could 
cu_~stances, it appearing that otherwise they be requin;d, in a road B? difficult by nature. is 
~llnht not have been sustained, the loss must tbat the 81des should be mauch a state as would 
~ll~upontheowners. SeealsoFoguv.Nahant, admit of tbe pas...<:ing of carriages when they 
;;>o.alass. 578, where a carriage was upset by &\ meet without unusual delay ex voub1e. lU lIo 

'8L.R.A. 
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road,' says Woodbury J., in the case of Haul although the plaintiff says "she oould have­
v. Rich1lWrul. 2 \Voodb. & M. 337, 'was on a managed the horse had it not been for the nar­
steep mountain side, or was earried up from rowness of the road." 
the bed of a stream against a steep cliff of There would, however, haTe beeD no neccs-. 
rocks, or through a narrow notch or Irorge sity for managing the horse if the calves had 
among the hills, a double track would seldom not frightened him. Without that extraneoult" 
be expected, though places should be made, at occurrence, we feel confident the plaint~ 
no great distance, for persons to turn out en- would have passed along the road as usual. 
tirely, and others where. by each turning out There was no defect in the road that caused. 
in part, each could safely pass,''' etc. the action of the horse. no hole in the ground 

In the case of Dickey v. Maine Teleg. Co. 48 left by the supervisor, or pile of stone or lum­
Me. 483, the court held that Hthe law does not ber placed there by him, that caused the back­
require the town, in preparing a highway for ing, as there was in many of the cases reported. 
travel, ordinarily, to make the traveled path The plaintiff gives it as her opinion that sh. 
the whole width of the road. Towns are not could have numaged the horse but for the nar­
liable for obstructions on the portions of a high- rowness; but can we say, from all the circum­
way not constituting the traveled path, and stances, the horse would not have backed over 
nt)t so connected with i.t as to affect the trav- the bank if the road had been thirty feet wide?' 
eled portion" He showed no indication of ceasing to back, 

in this ca~e, it is evident the road was a dif- but kept on after the wheels went over, and­
:ficult one to keep in proper order, Onthe one until he went over himself; and I cannot say 
side was the steep river bank, and on the other the result would not have been the same if the· 
the hillside, which slipped and encroached up- road had been thirty feet wide. 
on the road in wet weather; but, notwithstand- In the case of Pltillips v. Ritchie Cuunty' 
ing these facts, the evidence is that the road Court. 31 W. Va. 478, this court held tbat 
was in passable condition, and was wide enough where the defect or obstruction in the road is 
for two teams to pass. All that the road sur- merely a remote cause of the injury, s:Gd the 
veyor, under our Statute, is required to do~ is want of care or negligence of the plaintiff is­
that "he shall superintend the countr roads the direct or prOximate cause of the injury, the 
and bridges, cause the same to be put m good plaintiff cannot recover. 
order and repair, of the proper width, well In the case of Faltcett v. PlttJJburg. C. &; St_ 
drained, and to be cleared, and kept clear, of L. R. Co., 24 W. Va. 755, this court held that 
rocks, falling timber, landslides, carcas...Q(:S of .. the cause of an injury, in contemplation of 
dead animals and other obstructions, and re- law, is that which immediately produces it as 
move all dead timber standing within thirty its natural consequence; and therefore, if & 
feet thereof_'" Code 1887, chap. 43, § 7. party be guilty of a deCault or act of negJi-

The only on-e of these requirement1> which it gence which would naturally produce an injury 
is claimed was not complied with is the one in to another, but, before such injury actually 
regard to the width of the road; and the au· results, a third person does Sville act which is 
thorities to which we have referred seem clearly the immediate cause of the injury. such third 
to indicate that this requirement is not always person is alone responsible for the injury." 
to be complied with, but depends upon tbe See also the case of Washington v. Baltimore <.t. 
character of the country over which the road O. R. Co. 17 W. Va. 190. 
is laid out; and, for a road located 8!! this one In that case. Judge Green, delivering the· 
was, with B. steep river bank on ODe side and a opinion of the court, quotes from the case of 
Slipping hill·side on the other._ we think the Loumana Mut.lns. £;0. v. Tweed,74 U_ ~. 7 
evidence shows it was in as good condition as WaI1. 52 [19 L.~. 67], from the opinion of 
could be expected. Justice )'IiIler, as follows: .. One of the most 

Counsel for the defendant in error quote valuable criteria furnished us by these authori­
from 2 Shearm. & Redf. Neg., ~ 346, as fol- ties is to ascertain whether any new cause bas 
lows: «The general rule is that where two intervened between the fact accomplished and 
causes combine to produce an injury to a trav· the alleged cause. If a new force or power 
cler upon a highway, both of Which are in their has intervened, of itself sufficient to stand as· 
nature prorimate,-the ODe being a culpable the cause of the misfortune. the other mnst be 
defect in the highway and the other some considered as too remote." 
Occurrence for which neither party is rest:l()D- In my view of the case neither the instrnc­
~i~le.-the municipality is liable, {'rovided the tions asked for by the plaintiff nor defendant 
In]ury would not have been sustsmed but for were relevant, and they should have been reject­
such ?efec_t,"-and qu.ote numerous decisions to ed. Disregarding, then. the testimony offered 
6ustam. sald prOp?Sltion. We do not c.ontro- b,y the defendant, and looking only to the tes­
vert thIS propoSltIon; but, under the endence bmonyof the plaintiffs for the facts and cir­
adduced in this case, ~e ~old .t~at the proxi- cumstances c:f the case, 'and applying the law 
mate cause of the plamtiif's lnJury was the thereto, tMJudqment of the Oinuit Court must· 
sudden appearance of the calves from the paw- be rer;ersed, and the case remanded· and a neW 
paw boshes, which f~htened the horse. and trial is awarded the appellant. ' 
without which the injury to plaintiff would 
not have resulted; that the narrowness of the Snyder, P .• and Brannon. J.. concurred;, 
road must be regarded as the remote cause. Lucas, J.. concurred in the syllabus. ~ 
8L.RA. 
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-I. The State holds the title to the soU 
in naviga.ble wa.ters to low.water mark in 
trust for the people, and chiefly for the proteo.. 
tion of the right of navigation. 

occupy and improve the same themse1l"eS. in con .. 
nection with the dry land. but might concede to 
other parties the same rights within the dock 
line. and might. by the appropriate covenants 
and stipulations in the deeds to their- grantees of 
the upland. and of sites used or to be used and 
improved under low_water mark, -obligate each 
and aU to respect and recognize the validity of 
such grants made in conformity with the general 
plan of improvement of the premises within the 
dock line. all such grantees thus becoming If, 

party thereto; and in such case a court of equity 
will not interpose in favor of If, grantee of the 
upland to set aside prior deeds to grantees ot 
sites in the submerged land. 

(April 3., -1890.) 

2. The ripari.a.D owner is entitled to flll 
in and tnake improvements in the shallow waters 
in front of his land to the line of navigability. 
and such improvements in aid of navigation are 
recognized as a public as well as private benefit. 
These rights pertain to the use and occupancy of 
the soil below low-water mark, and are valuable 
Propertyrtghts,a.ndtheexere:isethereof,though APPEAL byplnintifI from au order.of the 
subjecho state regulation. can onlybeinterfered District Court .(or St. Louis County SU'" 
with by the state for public purposes. taining a demurrer to the complaint in an a('-

3. The establishment or a. dock or hst"bor tion to have a conveyance of certain land 
line in pursuance of legislative ;').utbOrity is to be covered by the waters of Duluth Harbor de­
con...<lidered as giving to the owners of the upland cIared of no effect and to remove the alleged 
the privilege of filling in and building out to cloud thereby cast on plaintiff's title. .A/-
such line. firmed. 

4. Where the owners of' upland, border- The facts fully appear in the opinion. 
ing upon the Bay of' Superior, in this Messrs. Mahon & Howard. for appellant: 
State, after the establishment of the dock line, AU lands in the State of Minnesota~ lying 
adopted a survey and plau of improvement for below low-water mark on navigable bays and 
the use and occupation to such Une of the sub-- rivers, belong to the State. 
merged land abreast of the upland owned by Brisbine v. St. Paul &- S. O. R. Co. 2:3 !lIinn. 
them, in connection with; the navigation of the 114; Union Depot, S. R. &: Trans,fer Co. v. 
Jake,-Held, that the,' nught not only p088e8S, B . k 31 ... 097 

7Ul1SWZC. .J.J.mn.... • 
-Head notea by V ANDEBBUBGH,J. I I The establishment Qf a. dock line, under au-

NOTE..-TUk to BOa below ordinary hiah-water m-ark. 

All the soil below high.water mark, within the 
limits of the State. where the tide ebbe and tlows, 
that.is the subject of exclusive property and own­
ership, belongs to the State. subject only to such 
lawful grants of such soil as may have heretofore 
been made. Hess v. Muir. 5 Cent. Rep. 585. 65 Mil. 
001. 

But this soil is held by the State., not only subject 
to, bu.t in some sense in trust for, the enjoyment of 
~rtalll public rights., among which is the common 
liberty of taking fish, as well shell·fish as tloating 
fish. Ibid.: Smith v. Maryland. 59 U. 8.18 How. 11 
(15 L eel. 26(h: Martin v. Waddell, 41 U. 8. 16 Pet. 
361 (10 L. ed. 997): Den v. Jersey Co. 56 U.S.lS How. 
""316 Q41.. ell. 757); Corfleld v. Coryell. 4 Wash. C. C. 

; Fleet v. Hegeman, 14 Wend. 42: Arnold v. 
Mundy,6N.~.L.l; Parker v.Cutler Milldam Co. 
a) Me. 353; Peck v. Lockwood, 5 Day, 22; Weston v. 
Sampson, 8 Cush. 317; 1 VatteI. chap. 20. 1246. 

The State succeeds to the ownership of channels, 
and lands under them, formed by gradual en­
~~hment of the sea., in caseof permanent acqui­
Bl.tion by the sea; but when the water disappears. 
th.e proprietorship returnS to the original owner, 
'!1thout reference to the lapse of time. Mulry v. 
Norton. 1 Cent. Rep. 748. 100 N. Y. 42l. 
~e aovereign succeeds to the ownership of such 

tsi ds only as are originally created in tidewaY! 
~k de the bounda.ries of individuBl ownership. 

o=e tn ~nd under water, and to the shore below 
ILrDls ary high-water mark, in navigable rivers and 
the of the sea, was, by common law. vested in 
L. SO~ereign. Barney v. Keoku.k. 9.j, U. S. ~4 (24 
H ed. ~); Smith v. Maryland. supra; Pollard v. 

8 
.... L ,« u. s.. a How. 2J2 (11 L. ed. 565); Goodtitle 

.RA, 

v. Kibbe. 50 U. So 9 How. 411 (13 L. ed. 2;."01; Tescbe­
macher v. Thompson. 18 CaJ.n; People v. David­
son. 30 Cal. 379; State v. Sargent, 45 Conn. 358; Com.. 
v • .Alger, 1 Gush. 53: Weston v. Sampson. 8 Cush. 
347; Com. v. Roxbury. 9 Gray.451; Gough v. BelI,. 
22 N. J. L. 4.41; Bell v. Gough, 23 N.J. L.624; Stevens 
v. Paterson & N. R. Co. 34. N.J.L.532; Providence 
Steam Engine Cn.y. Providence & S. Steamship Co.. 
12 R. I. 348: GalVe8ton v. Me~ 23 Tex. 3!9: I 
Kent. Com. 427: 1 Bl. Com. 110,2M; Hale. De Jure 
Mar~chap." 

In England only tide-waters were regarded as 
navigable. This rule has been adopted in many ot 
the States of thia country; and in them the publio 
title to beds and shQres of navigable streams 11 
confined to tide--wat6l'S. Barney T. Keokuk, au­
pm. 

Since the decision in The Genesee Chief, in 1851 (53 
U. S. 12 How. 443., 13 L. 00.11»8), declaring all the great 
lakes and rivers of the country navigable that are 
really such. there iii no louger any reason for thus 
restricting the title of the State except as a change 
might interfere with vested rights and established 
rules of property. 19id. 

In Iowa the true rule has been adopted, and it:ls 
held that the bed of the Mississippi River s.nd its 
banks to high.water mark belong to the State. and 
that the title of a. riparian proprietor extends only to 
that line. Ibid.; Renwick v. Da.venport & N. W. It. 
R. Co. 49 Iowa, 1m. 

This rule applies to land bounded upon the river 
generally. Barney v. Keokuk. supra. 

Public authorities have the right. in Iowa, to 
build wharves and levees on the bank of the Mis­
si.'lSippi below hiKh-water marko-the title beloW" 
that line being In the State.-and make other im­
provements thereon neceesary to navigation or 
public passage by ral1ways or otherwise. without 

R A ..,See also 8 L. H. A. 5'){); 13 L. R. A. 411, 590: 18 L. R. A. (;68: 21 L. R. A. 62; 2~ L.. 
.~ .• 36; 29 I~ R. A. 539; 30 L. R.A, 497; 34 L. R. A. 184; 38 L. R. A, 606. 
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thority of the Legislature, cannot be regarded 
as in any way operating as a conveyance from 
the State to the riparian proprietor of any tine, 
interest or estate in the space between the shore 
and tbe dock: line as establisbed. The title to 
the bank and that to the submerged land re­
main precisely as they were before the dock 
line was established. 

Gould. Waters, § 13S; Wetmore v. Brooklyn 
Gas Diqht Co. 42 N. Y. 384-; Atty·Gen. v. Hud­
lJOn Tu"nnel R. Co. 27 N. J. Eq. 176; Boston ~ 
H. Steamboat Co. v. Munson, 117 llass. 34; Peo­
pte v.BroadwayWharJ Co. 31 Cal. 33;.Dana v. 
Jackson Street Wharf 00. 31 Cal. 118; Kisling 
v. Johnson,I3 Cal. 51;&hurmeier v. St. Paul &: 
P. R. Co. 10 lIinn. 82; St. Paul & P. R. Co. v. 
&hurm,i .. , 74 U. S. 7 Wall. 272, 287 (19 L. ed. 
74. 78); McManm v. Carmidtael, 3 Iowa~ 1; 
Champlain ct St. L. R. Cd. v. Valentine. 19 
Barb. 484. 

Tbis case falls within the ruling of this court 
in lake Superior Land Co. v. Emerson, 38 )Iinn. 
406, wbich holds that the riparian rigbt be­
longing to the owner (If the shore is a mere 
natural right. It exists jure natu'rOJ. It is a 
right incident to the use of land. It fonows 
the ownersbip and use of the bank and cannot 
be eevered from the abutting land. 

For these reasons a deed of conveyance by 
the owner of the shore, of the submerged land 
in front of his premises. is inoperative. It 
passes no estate or interest in land. 

Lake Superior Land Co. v. Emerson. 38 Minn. 
406; Hanjrnd v. St. Paul ~ J). B. 00. (1)linn.) 
June 10, 1389. 
,It :is doubtf~l whether the covenant for title 

the assent of the adjacent proprietor, and without 
making bim compeIl88.tion. Ibid. 

On tbe admiMion of a new State into the Union. 
the •• shore" ot'tide lands therein Dot disposed of 
by the United States: prior thereto become the 
pt'operty of the State. Case v. Loftus (Or.) 5 L. 
R. A. 68!. 39 Fed. Rep. '1?10. 

Upon admission the State of Dlinois became en~ 
titled to and -po~ of a.U the righta of dominion 
which belonged to the ot'iginal States. Huse v. 
GIover,119 U. 8..M3 (30 1.. ed. 4S;).' 

The abutting ownet' has a right of access from 
his Jand to the watet', and m8.y~ gubjeet to the 
power of the Legislature. et'ect and maintain a 
private whflrf for bis own convenience~ gO long IL! 
he does Dot materially interfere with the rights of 
the general public. Case v. Loftus. supra. 

The water .front on the bay of "Florida Premen. 
ade"-a public park in the City of Apalachicola.. 
Florida,-was, at tbe tune of the dedication, vested 
In the United States. but on tue admission of 
Floridans a State, became vested in her. Ruge v. 
Apalachicola Oyster Ctinning & Fish Co. (Fla.) Aug. 
~1S5"6. 

The title to the shores of tide waters in this State 
bas since been devested by statute in fa vor of 
littoral owners. Geiger v. Filor. 8 FJa.~; Alden 
v. Pinney. 12 Fla. 3l8. 

The submerged lands of a bay. not disposed of by 
the State~ are her pt'operty, a.nd are not subject to 
disposition by the adjOining land owner. Ruge v. 
Apalachicola Oyster Canning & Fish Co. 8'Upra. 

Under the New Jersey Riparian Laws, lands below 
the high·water mark of nal'iga.ble waters belon2' 
to the State. Hoboken v. Pennsylvania B- Co. 124 
rr. S. 656 {31 L. cd. Maj. 

The Colonial patents to Long Island towns vested 
in them the title to the.soil under the waters of the 
bays within the bounds of the patents. Roe v. 
8L. R.A. 

would bar the Improvement Company itself. 
should it attempt to assert. as against its gran. 
tee. tbe riparian right incident to otber land 
owned by it. 

Eli88 v. Kennedy, 43 TIl 67; Brigham v. 
Sm#.'l, 4 Gray. 297. 

Covenants for title in a deed cannot operate 
against the assigns of the covenantor even 
when named. excepting in the one case of a. 
lease. , 

Rawle. Covenants for Title. § 313. 
Where tbe truth appears upon the deed or 

instrument, a party shall not be estopped from 
taking advantage of it even to the extent of 
showing that the grantor had nothing to grunt. 

Pelletreau v. Jackson, 11 "'end. 110, 118; 
Wll€e!ock v. Henshaw. 19 Pick. 341; Sinclair v. 
Jackson, 8 Cow. 543~ 2 Devlin, Deeds, % 1278_ 

To charge land with the burden of tL cove­
nant, there must be some privity of estate be­
tween the covenantee and the sssi.!:nee of the 
lands S(} burdened or he will not 'be cbarged 
with the covenant. 

BreUJf:T v . .. \1uTshall. 1S N. J-_ Eq. 337; J,Ta· . 
tional Um'on Bank v. &{fur, ~ .. N. J. L 173, 
184;Van Bensselaer v. Smith. 27 Barb. 104, 146; 
Plymouth v. Caner, 16 Pick. 183; }.TOr()70S3 v. 
Ja,mes. 1 New Eng. Rep. 327, 14-0 Mass. 188; 
Hurd v. (Jurtis.19Pick. 459; BUs8 v. EeJinedy~ 
43 111.6-7; Corning v. Troy Iron J;.Nail Factory 
40 =". Y. 191. . . 

The benefits of these covenants and agree­
ments will not at law accrue or pass to the de­
fendant. They do not run with the land 
attempted to be conveyed to bim. 

A.m. note to Spencer's Case, 1 Smith. Lead. 

Strong,10 Cent. Rep. 33, ]07 N. Y. 350; Brookhaven 
v. Strong,60 N. Y. 56; People v. Schermerhorn,. 19 
Barb. 540. 

Prh"ate individuals asserting title to a part of the 
shore within such bonds must establish the deves­
titure of the title of the town and its acquisition 
bythePL Beev. Strong~ 10 Cent. Rep. 33, 101 N. Y. 

""'. The State may eitber sell or convey its title to. 
riparian oW"net' or biB assigns:, or. in case' of their 
neglect to take trom tbe State its grants on the 
terms o1[ered them. to a stnwget' who, succeeding 
to ita title, has no rel.i1tion to the adjacent riparian 
owner, e.J:cept tbat of common boundary. Hob~ 
ken v. Pennsyh-anla R. Co. rupra. 

Gt'8.ntees from the State have exclusive posses-­
sion of the premises against an adverse claim of a 
municipality to an easement over them by virtne 
of II. dedication of the streets to high-water mark 
by a former Pt'oprietor of the premises to whose 
rights such grantees have succeeded. Ibid.; Com. 
v. Alger, 'l Gush. 53; Com. v. Roxbury, 9 Gray, 451: 
Arnold v. Mundr, 6 N. J. L.l; Bell v. Gougb~ 23 N. 
J. 1.. 62-!: Atty-Gen. v. Delaware &: B. B. R. Co. ZT 
N. J. Eq. 1. 63l; Atty-GeJl. v. Hudson Tunnel B­
Co. Id.17ft. 

Littoral OWTlW. right to 3QQ to Iow-watM' m4Tk. 

The 'Proprietor of land on narigable water has Il1l 
exclusive right to the soil between high and low 
water mark, for the purpose of erecting wharves 
and st-ores thereon. Ladies Seamen's Friends so­
eiety v. Ra15tead. 58 C,onn. 1M. 

Mud flats OU a seashore. between hIgh_ and l-ow 
water mark, may be useU for a.ny pUt'pose which 
does not interfere with navigation. Ibid. 

The owner mtly build upon and inclose it. Bllt. 
while covered with the sea" the public havcthe right 
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Cas. 8th Am. ed. 174.; MaTtin. v. Drinan,128 Va.nderburgh. J .• delivered the opinion 
}fa~s. 515. of the court: , 

Mr. Walter Ayers. for respondent: This case involves the considerntion of tbe 
So far as anything but the pure legal title is riparian rights 'of the owners of lands abutting 

--concerned, lands under water in this State to upon the Du1uth Harbor or Ray of Superior. 
the point of naVigability are absolutely the in the shoals or land covered by water between 
I"roperty of the shore owner.. low-water mark and the deep or navigable 

TlJck v Olda, 29 Fed. Rep. 738. waters, and within the dock or barbor line 
The OWntT of city lots bounded on navigable established by the authority of the Legislatmc. 

streams, like the Owner of any other lands thus Tbese waters are within the jurisdiction of the 
bouuded. may limit his conveyance thereof state and federal governments, and the State 
Within specific limits, if be shall SO choose. holds tbe title to low-water mark in its sover-

Watson v. Peters. 26 :Micb. 508. eign capacity, in trust for the people. for the 
Tl1e ownership of the land under the water purpose chiefly of protecting the rights of Dav. 

will become severed from the lar:.d upon the igatloD. But, tnough the title is nominally in 
bank adjacent when such is the manifest in- the State, the common right of the people is 
tent. limited to what is of public use for tbe pur-

Smith v. Ford, 48 Wis. 115; Barker v. Bates, poses of naVigation and fishery; and the riI?a--
13 Pick. 255, 23 Am. Dec. 678. nan owners are permitted to enjoy the rE"mam-

The Covenant entered into by plaintiff runs iog rights tind privileges in the soil under w!lter 
with his land, even under the strict legal doc- beyona their strict boundary lines, after con­
trine. ceding to the State all tbepublhlrights. Gould, 

8 f1 abe1" v. St. Paul Water Co. 30 1tIinn. 179; Waters, § 168. 
Kettle. Hirer R. 00. v. Eastern R. 00. (Minn.) The right of access aDd eommunicatioDwith 

·O:?t. 4, 1839. the navigable waters, which pertain peculiarly 
. Where it distinctly appears in a conveyance, to the ownership of the upland, in order to be 

,eIther by a recital, an admission, a covenant or I available and of practical use, necessarily in­
otberwise, that the parties actually intend to cludes the right to fill in and to build wharves 
convey and to recei'm reCiprocally a certain and other structures in the sballow water in 
eHn!e, they are estopped from denying the op- front of such land. and below low-watermar14 
·er2ilDD of the deed according to its intent. and the exercise of such rights, thoug-h subject 

Eayley v. McCoy. 8 Or. 259; Clark v. Baker. to state regulation, Can only be interfered with 
1! Cal. 627; 2 Herman, Estoppel, ~§ 642, 648, for public purposes; and such i~provements 
6;0. are I!ucouraged. because they a;re m the general 

t{) use it for purpQ8eS of riavigation. Boston v. Le-I Right to wnstroct piers, Wha·~ ete. 
Craw, 58 U. S. 11 Bow. 426 (15 1.. ed. 118). .. 

The State also, to prevent encroachments in the ~~ or landing places. and even wharves, maT 
harbor<:. may establish lines. and limit this POWer be 1niva~ ?r public, although the property lUay he­
Of the owner over his own property. Ibid. in an indIVIdual owner. Dutton v. Strong. 66 0". S. 

l'be riparian owner of land on1y has the right, un- 1 Black. 23 (17 1.. ed. 29).. . . 
del' Xorth Carolina Eutry Laws. to enter the water ~he owner may have the nght to theIr e.s:clUSlve 
i:routuptodeep water, for the purpose of erecting a en~ent, and may oousttuGt them for hisown 
Wharf; and in such case. the title to the land passes. exc~uS1.ve use 01" benefit. lbi.~ 
Gregory v. Forbes OON C T1 HlSnghttsprot>erlYofwhlchthe OWDm"can be 

Tbe Stlite can ~t ~ci u~der navigable water dep~ved only it necessary that it be taken for the 
f,w wharf pur-p0ae5 only; and county commission- p~bhc g~ upon .due compensation. Yates v • 
.f'rs have no power to confer upon a party a right Milwa~kee. 'l7 U. S: 10 Wall 497 (19 1.. e?' 9I:4J. 
t{) builds. wharf u-pon such land for the purpose of But if erected Without other authOrity than 1rlI 
a 'public road. Ibid.. mere owne:ship. the structures are unlawful and 

By S. y. Laws 187S;chuP.2-!9.the dock de-part- bewtllbeliablefordama,ges caused thereby. At­
ttlent of New York City was given authority not lee v. Northwestern Union Packet Co. 88 U. S. tl 
previously pO!'SBSSed to authorize the erection of Wall. &.<:9 (~L. cd. 619). 
~hed8 on East River piers, anl previous licenses ~arves and P7rmanent piers constructed by 
were legalized. People v. Baltimore & O. R. 00.117 ~e l'lparian pl"opnetor on the shores of navigable 
~. Y. 150. nv~ baya and arms of the sea, 01" on the lakes. 

,RiP8.rian owners of land on East River. In Brook- where they ~o not extend be10w low-water ma~k. 
l) n. have a superior light to build wharves and are not a nUl8aUce, unless they are an obrtructiou 

·collect tOlls, and may collect damages for a wt:On,E- to navigation. Dutton v. Strong, supm •• 
ful interference with their rights. Steers v. Such stmctures ~er ~ter1ally from wharvea 
nroo~lyn, 1 Cent. Rep, 798, 101 N. Y. 5L o~ Piers lIll1de to ~d naVIgation, and regulated by 

A l:l¥arian proprietor whose land is bounded by Clty or town OTdl?~ces. or by statu~ or oth~ 
a n~\lgable tiV{'T has the right of access to the compptent authOrIty, and from piers built for rail­
nangable Part of the river and the ngbt to make road brtdges e.cro8l!. navIgable streama, which are 
a laniling. wharf or pier fo~ his own use 01" for the authorized by Acta of Congress or ~atutes of the 
11ge Qf t~ public. Ya.tes v. MUwaukee~ '17 U. S. 10 States. Atiee v. Northwestern Umon Packet Co.. 
~alI. 497 Q9 L. ed. 004); St. Paul &: P. R. Co. v. supra. 
",C~urmeler, n u. S. 'l Wall. 2;2 (19 1.. ed. 74). A railroad company nnder the 'Power of eminent 
la ; bas the right to use the shore in front of his domain., granted by the State. cannot appropriate 
rJ~ht fOrt any putpose not inconslstent With the his pier to its own use without compensating him. 

- 80 the P bh P k W t Davenport &: N. w. R. Co. v. Renwick. 102 U. S. 
lng Co. 5 L. R U Co. ar ex v. es Coast Pack- "" ed. 51 
~I).i;a. ·A.61.,l'rOl'.5lO; Bostonv.Lecmw. lov (26 L. ). 

te~~j may maintain a dock along the shQre and ex- Rialit subject to control. 
"'hen ~t the Ilece&!ary distance into the water; an4 The State of California did not. by granting the 
the real us erected, the dock is 8.Il appurtenance o[ use of the water front to the City of 8an FranciSCO, 
8 L. R ~te. TUCk v. Olds. 29 Fed. Rep. 'i38. surrender control of the navigable waters of the 
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interest of navigation snd commerce, and are a 
public as well as a private benefit. 

In Dltttcm v. Strong, 66 U. S. 1 Black. 32 
[17 L. ed. 32]. it is said that, •• wherever the 
water is too shoal to be navigable, there is the 
S8me necessity for such erections for lake na vi· 
gation as in the bays and arms of the sea; and 
where that necessity exists it is difficult to see 
any reason for denyin:? to the adjacent owner 
the right to supply it: 

And in Yates v. Milwaukee, 77 U. 8.10 Wall 
497 [19 L. ed. 984J, it is held broadly that these 
riparian privileges are to be treated as valuable 
property rights, which canDot be taken or in. 
terfered with for public use without compensa· 
tion. Union Depot, B. R. tf Transfer 00. v. 
Br";n8Wi~k. 31 Minn. 301. 

And, if a stranger makes a filling or an ob­
struction in the waters in front of his land, the 
owner of the adjacent upland may enjoin its 
continuance, or recover in trespass, if not in 
ejectment. 

In the case before u.s the compJaint shows 
that a corporation known as the .. Duluth Im­
provement Company" was the owner of a large 
tract of land bordering upon the waters of Du· 
luth Harbor, which communicates with Lake 
Superior, and is navigable for large boats and 
vessels. In front of this land. and for a. con­
siderable distance into the bay. the water is 
shallow, and not navigable; and, In pursuance 

bay and the right to erect proper wharves and use 
them. Payne v. English, 'j9 Cal. 540. 

By the common law of Massachusetts. the gran· 
tee of land on navigable waters where the tide ebbs 
and flow!- is owner of the soil between high and low 
water mark. Boston v.Lecraw, 68 tT. S.11 How. 
ai as L. ed-US). 

The Act of 1806. chap.1B. operates as a legislative 
grant of the Interest in the Soil below low water 
and confers the righE to lot owners on Acushnet 
River to bnild wharves. Hamlin v. Pairpoint lIfg. 
Co • .2 New Eng. Rep. 143, HI Mass. 51. 

The private interest in submerged soil at the bot-­
tom of a river, which bad been granted to a person 
by a State, is subject to the paramount right of 
the public to nse the river for navigation. and of 
the United States., in the regulation of commerce 
and navigation. Hawkins Point IJghthouse Case, 
39 Fed. Rep. 71. 

A State Legislature may authorize the building 
of a bridg-e or other structure tending to obstruct 
the navigation of a navigable river which is al. 
together within its own boundary; and it is only 
when Congress. by TIrtue of the constitutional pro­
vision. acts as to such obstructions. that itB will 
must be obeyed so far as may be necessary to in_ 
B1U'e free navigation. Green &' B. B. Nav. Co_ v. 
Chesapeake. O. & S. W. R. Go. (Ky.' 2 L. R. A_ 540 • .2 
Inters. Com. Rep. 515. 

A licen.."6 under the New Jersey Wharf Act can· 
fers no righton licensee, unlesa he owns the upland 
abutting on tide-water. New Jersey Z. & L Co. v. 
Morris Canal &' Bkg. Co. 13 Cent. Rep. 342, «N_~. 
Eq.398. " 

The owner oftbe land abutting on tbflstream has 
a license to fill in and dock: out to such extent as 
does not interfere With publio rights. lMd. 

Under the C8lifornia. statutes. a title to a lot on 
the Bay of San Francisco was in subordination to 
the control, by the City of San Francisco. over the 
space immediately beyond the line of the water­
front, and to the right oftha State to regulate the 
construction of wharves and other improvernoota; 
and his erection of a wbarf was aD. encroachment 
SL.RA. 

of legislative authority, a dock or harbor line­
had been duly established by the City of Du­
luth. extending in front of. and at a distance ot 
a thousand feet or more from, the low·water­
mark on the tract of land referred to. There­
after the Improvement Company caused this­
land, together with the land in front tlIereof 
under water, out to the dock line, to be sur­
veyed and platted into lou and blocks, piers, 
slips, avenues and streets, and caused a plat 
thereof to be 'duly made and recorded under 
the name of the" Bay Front Division of Du· 
luth," and thereafter proceeded to convey 
divers lots and parcels of the platted land, as­
well land under water as the dry land, t.o divers 
persons, by reference to the recorded plat, and 
by conveyances of the form set out in the com­
plaint, and containing special covenants and 
stipulations. as hereinafter mentioned. The­
complaint further proceeds as follow,!; ., That 
on or about the 27th day of June. 1887, the said 
Duluth Improvement Company Bold and, can· 
veyed to Luther lfendenhaD, defendant herein, 
hy deed duly executed, a copy whereof is here­
to annexed and made a part of this complaint~ 
the following described tract or parcel of land. 
the same being a part of the land hereinabove­
referred to. to wit: AU that part of block 
twenty-seven (27) in the Bay Front Division of 
Duluth. first re-arrangement. according to the 
recorded plat thereof. that lies easterly of a 

on the soil of the State. Ibid.; Weber v_ State Har­
bor Comrs. 85 U. S. 18 WalL 5";' (21 L. ed. ;98). 

PubJic authorities have the right. in Iowa. to 
build wharves and levees on the bank of the Mis­
SissippI below high-water mark, and make other 
improvements thereon necessary to navigation or 
public passage by railways or otherwise. withaui. 
the flS8ent of the adjacent proprietor, and with­
out making him compensation. Barney v. Keokuk,. 
94 U. S. 32i (24 L. ed. 224). 

The compact between Virginia and Maryland of 
1785 secured to their citizens ·"the privilege of mak­
ing and carrying out wharves" on the sbores of 
the Potomac only so far 88 they were "adjOill;ng' 
their lands." Potomac Steamboat Co. v. Upper 
Potomac SteambOat Co. 109 IT. S. 672 (27 L. ad.. lIY."O)~ 

Subject to the exceptions established by par­
amount law. the City of New Orleans has the right 
of bUilding ]evees;and wharves on the banks of ttl6 
J!.fissi!'Sippi River, within its corporate limits. for 
the public utility. Kew Orleans. M. & T_ R. Co. v. 
Ellerman. ]05 U. S. 166 (26 L. ed. 1015). 

Riparian right.':!, how conferred. See nQtes to 
Haines v. HaH (Or.) 3 !.. R. A. 609: Fulmer v. Will· 
iaJIlS (Pa.) 1 L. R. A. 603; Brouks v. Cedar Brook &: 
S. Co R. Imp. Co. (Me.) 'l L. R. A. 460. 

Alienatian 01 ridht. 
The title to the upland bordering' on a seashore. 

and the appurtenant rights in the shore and the 
mud fiats between high and low water mark. are 
separable, and either may be conveyed Without the­
other. Ladies Seamen's Friends Society v. Halstead. 
58 Conn. 1«. _ 

A riparian owner conveying land may reserve to 
himself the right to build wharves out into the 
water:{romsuchland.. Parker v. West Coast Pack· 
ing Co. 5 L. R.. A. 6L 17' Or. 010. " 

A conveyance of land on a river bank paSB6S all 
the land between high-water mark and the ordl· 
nary stage; and a survey which merely goes to 
high·water :mark 11 not correct. He. Y. Obeney~ 
83AIa.2Q. 
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line through said block, parallel witb and at 
.equal distances from the lines dividing said 
block from block twenty-six: (26), and from 
block twenty-eigbt (2,1j) in said division. That 
Said Duluth Improvement Company, on or 
abo. ut the 30tb day of July. 1887, sold and con­
veyed to plaintiff, by deed duly executed, and 
identical in form with and containing the same 
covenants as the deed to Luther Mendenhall, 
hereinabove referred to. the followingdescribed 
tract or parcel of land. being a part of the land 
hereinabove referred to. to wit: All that part 
-of block twentv-seven (27) in the_ Bay Front 
Division of Duluth, first re-arran!.!€ment, ac­
-cording to the recorded plat thereOf, that lies 
westerly of & line through said block paraUel 
with and at equal distance from the lines di­
vidin,!! said block from block twenty-six (26). 
and from block twenty-eight (28), in said di­
vision, saving and excepting so much of said 
tract as lies within one hundred (tOO) feet of 
the southerly boundary line thereof, which said 
property so excepted is hereby dedicated for 
"the perpetual use of & slip or water-way for the 
use and benefit of the owners and occupants of 
property abutting thereon. Plaintiff further 
alleges that the greater part of said block 27, 
.so as aforesaid conveyed to plaintiff by the 
Duluth Improvement Company, consisted of 
dry land and shor€'7 and that the -same extended 
to the low-water mark on said bay. That all 
of that part of !'aid block 27, so' as aforesaid 
-conveyed to Luther lIendenhall by said Duluth 
Improvement Company, lies under the water 
·of the bay, beyond the low-w'ater mark of said 
bay, and in front of and between that part of 
S~ld block 27 so as aforesaid conveyed to plain­
trff, and said established dO<'k or wharf line 
-upon said Duluth· Harbor. That the said 
L1!ther 3Iendenhall claims title to the part of 
saId block 27 80 as aforesaid conveyed to him 
by the Duluth Improvement Company under 
and by virtue of said deed of conveyance to 
hi~, ~nd claims the right to cut off and exclude 
pl~1DtdI from access to the navigable waters or 
saId bay_ over and across bis part of that block. 
-and dellles the right of the plaintiff to dock out 
or make improvements in front of his part of 
the. block to the established dock line, and 
clalm~ and asserts that all tbe riparian rights 
to WhIch plaintiff would be entitled, as owner 
(If tbe shore alonO' said harbor are absolutely 
·cut o:ff_andJimi~d by the ~nveyance so as 
afore~ald made to him. said .Mendenhall. as 
also Ly t~e conveyance made to the plaintiff.~7 
tb FOllowmg the descriptions in the deeds to 

ese parties, and to other grantees of the 
platted lands above referred to we tind the 
f~UOWit;J$ cia uses, covenants and stipulations, 
.{z_: "logetber with all the hereditaments 
i hereunto belonging, or in anywise appertain­.Jg, but SUbject, nevertheless, to the :reserva-

ODS, exceptions and conditions of this instru­
~eot .. And the said party of the first part, for 
"'W~~~, ltssuccessors and assigns, does covenant 
-a; th~ said party of the second part, his heirs 
.cu~edsstgns, that it has not made, done, exe­
'ili"b or suffered. any act or thing whatsoever, 

ere by the above-described premises, or any 
~bjl thereof, now are, or at any time hereafter 
ineu Or maJ: become, imperiled, charged or 
1he t'!l~red In any manner whatsoever; and 
.. It e to the above-granted premises, against 
~L.R.A. 

al1 persons lawful1yclaimingtbe same from or 
under it, the said party of the first part will 
forever warrant and defend. It being the in· 
tention hereby to vest in the said party of the 
second part. his heirs and assigns, forever, the 
exclusive right to use, occupy and enjoy 
the space covered by the above-mentioned lots, 
as laid down upon the said recorded plat of 
said Bay Front Division of Duluth, first re·ar­
rangement, and to estop the party of the first 
part, its successors and assigns, from baving 
or claiming the use or occupancy of said space 
by virtue of riparian ownership or otherwise. 
This conveyance is and shall be construed as a 
contract between the parties heret.o. The char­
acter and extent of the premises. and the Iights 
and privileges thereunto appertaining. whether 
riparian or other rights, shall be determined 
solely by reference to the plat of said division. 
and no rights or privileges of any kiud shall 
pa.."8 by this conveyance except such as said 
plat shows to be appurtenant t,o the premises 
herein conveyed. The said party of the second 
part thereby estops himself, his heirs and as· 
signs. from asserting or claiming that the lots 
or blocks, if any are shown on said plat, be­
tween the premises herein conveyed and the 
established dock line along the northerly side 
of the Bay or Harbor of Duluth, are not land, 
and estops himself from claiming or asserting 
any rights or privileges under this grant in any 
part of the territorY covered by said plat7 ex· 
cept such as would~ solely by reference to said 
plat vest in him." 

The case comes here upon appeal from an 
order sustaining a demurrer to the complaint_ 
In ,connection with the general statement in re­
spect to the rights of riparian owners already 
made, we are to consider the additional fact of 
the establisbment of the dock or harbor line, 
and the effect of the restrictive covenants in the 
deeds t.o the respective parties. The court will 
take notice of the extensive commerce and 
great shipping interests which must be accom­
modated in tbe Duluth Harbor. and which will 
require corresponding facilities in the way of 
local improvements, which must be made in 
great measure by private enterprise; and in thi.~ 
case we may assume that the plan adopted by 
the Duluth Improvement Company, in the 
survey and plat of the submerged land in con­
nection with the upland, was one which was 
suitable and proper for the improvement and 
occupation of the same in the interests of navi­
gation, so as to subserve the public as well as 
private interests. The action of the State, 
throug-h the Legislature. in establishing the 
dock 1ines, i" to be construed in connection 
with the established doctrine of riparian rights 
of which we havesppken, and the practical use 
permitted and necessarily made by riparian 
owners of land underwater in front of the dry 
or upland. 

In Abmon v. Smith, 12 R L 373, it is said by 
the court that the owners of the upland are in 
such cases impliedly permitted to carry the u~ 
land forward to the harbor line, 80 that each 
owner will occupy the part abreast his own 
land. 

In Ge-rltard v. Seekonk Ri'ter Bridge Comr8 ..... 
15 R. L 3"&4, 2 New Eng'. Rep. 619, and in 
Ent8 v. Peek!tam, 11 R. 1. 223, 224. it is held 
to be a permission a.nd invitation by the State 
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to the ripamD owner to fill out and iIicorpor­
ftte the fiats with his upland to the line. El­
dridge v. Cowen, 4 Cal. 80. 

In Fitchburg R. Co. v. Boston &.~ M. R. fJo., 3 
Cush. 71, it appeared tbat the l.egislature bad 
established a harbor line for Boston Harbor, 
but prohibiting the extension of the existing 
wharves to the line without legislative })t:rmis­
sion. Afterwards the Legislature passed an 
Act authorizing the owners of certain wharves 
to extend them ont to the line. This Act was 
beld to be a grant, and not a mere revocable 
license (page 87); and in Hamlin v. Paz"rpo-int 
Mfg. Co .• 141 Mas.s. 57,2 New Eng. Rep_ 143, 
a legislative 8.uthorityto extend wharves to the 
channel of a river was held equivalent to a 
pant of a possessory title, if Dot an absolute 
mterest in the soil. In 1.Yorfolk v. Cooke, 27 
Gratt. 438, the court treats the right to use and 
occupy tbe land within such lines with wharves, 
etc" as a qualified proprietary interest in the 
lOil, sufficient to support an action for the -pos­
session. Gug v, Hermance, 5 Cal. 74; p01JJ(J1" v. 
Tazewell, 25 Gra.tt. 786. 

Bllt tbe title of the State is not extinguisbed 
by such legislative action merely. In this 
country the generally accepted doctrine is that 
thej-ulJ priootum passes to the owner of theftd~ 
jacent lands. and in tbis State extends to low. 
water mark, with the accompanying riparian 
rights, while the jus publicum belongs to the 
State. which balds the title to the soil under 
the water as trustee. "The sovereign is trus­
tee for the public, and the use of nRvigab1e 
waters is inalienable," 3 Kent, Com. 427. 
See Com. v~ Alger, 7 Cush. 89,93. 

The State i, authorized to regulate the exer· 
cise of riparian rights in tbe interests of the 
public, and wily also make concessions to pri· 
vate owners of possessory rights in the soil of 
navigable waters, the effect of which will be 
to give tbem private and exclusive rights 
equivalent to a grant. Gould, Waters. §§ 138-
140. 

While the public ri~ht of navigation and 
fishery may not be extinguished until the wa· 
tel'S are excluded, yet afte-r tbe submerged land 
is fined or occupied the riparian owner will 
have the exclusive right of possegsion~ and the 
entire beneficial intere~t; and whether his do­
minion would be absolute~ and his title inde­
feasible as against the State, is not necessary 
to inqUire. Union IJepo~~ 8. R.. &: TI'allBfer 
Co. v. Brunswick, ltupra. 

The action of the Legislature in establishing 
• barbor line is to be construed as A regulation 
of the exercise of the riparian right. It settles 
tbe line of navigal:>ility, above which the State 
will not interfere; and is an implied concession 
of the right to build. possess and occupy to the 
established line, which amounts 'Practically to 
a qualified possessory title. 141 Mass. 57, 
l'U'J)ra. . 

The importance and substantial character of 
tbese rights are recognized by the courts, and 
there is a growin~ tendency in different direc­
·&jons to give effect to contracts and grants in 
respect to riparian occupancy and improve­
ments. NOTfolk v. Cooke, 27 Gratt. 436; Par~ 
ker v. West Coast Packing Co. 17 Or. 515. 5L. 
R. A.61. 

It is true the right of access and communi. 
cation with the navigable waters belongs ex. 
8L.R.A. 

elusively to the riparian owner. except witll 
his permission. But if in the case of a railway 
corporation he may. for a consideration. con~ 
cede the right to occupy with its road·bed the 
land under the shore, and obstruct such com­
munication by A valid contract, which we pre· 
sume will not be questioned, why may be not 
contract with natural persons to grant to them. 
the right of possession and occupancy of build­
ing sites within the dock line for wharves or 
elevators, for llse in connection with naviga-· 
tion, or such other purposes (the State not ob­
jecting), as the grantees may be advised. with 
rigbt of way. if need be, over his land, or, as. 
in this case, impliedly over streets laid overtbe· 
same as design:lted in the plat and dedkatcd 
to the public use? In many instances, bow· 
ever, such right of entry or easement of pa&­
sage may be found entirely unnecessary. the 
occupant ha~!? other means of reaching the 
locus in. quo. II the riparian owner may make 
such improvemenis, and afterwards grant and 
can vey bis possessory title, or contract to do so, 
the courts Qught noi to _stand upon so narrow 
a distinction as that he may not bind himself 
by contract that another may have and enjoy­
the same possessory tights in a particular site· 
or lot which he has in it; for his ri.~ht is Dot a. 
mere revocable license, though beld in subor­
dination to the public interest, and subject to­
some restraint fcir tbe general good as other 
property may be. though differently situated. 
Com. v~ Alger, tupra, 95. 

There can be no doubt, we tbink, that a 
lease of such property would be operative be­
tween tbe parties, and a subsequent purchaser 
of the upland, with notice and expressly sub­
ject theret.o, would also be bound to respect 
the lessee's rights. 

In reference to a Jease,of a mill-site in the 
bed of the l\Iississippi River (at a place not 
navigable), tbis court says in St. AntllOnyFalls 
Water Pov:er Co. v. M01'T't'.'ton, 12 Minn. 234 
(GiJ. 162): "It is not (or a private individual, 
under 9 pretense of Vindicating the abloitract 
rights of the public, to set up the intrusion. in 
a private and civil action. for the "purpo~ of 
repudiating" bis own solemn contract obIig-a­
tions," 

In this case the respondent does not find it 
necessary to question the correctness of tbe d£7" 
cision in the case of Loke Supm'£o"7 Land Co. 
v. EmeT80n, 38 ltHnn. 406, because there the 
grantor simply undertook to convey a strict 
legal title. which until the 1and was reclaimed 
could not be the subject of traDsfer~ and we­
are not called on to dislinguish tbat case. But 
tbis case is rested upon tbe contract of the par­
ties, incorporated in the several deeds in W' hicb 
it will be seeD the grantor covenants'that "the­
grantees snd tbeir assigns sban have the exclu­
sive rigbt to use, occupy and enjoy the space 
covered bytbe lots as described in the deed, and 
as identified by the plat, and covenants to e&­
top the company and its assigns from ba rin~ 
or claiming the use and occupancy of sucb 
space by virtue of riparian ownership orotber­
wise." Here there is an express wuiver 8,!d 
concession of the grantor's riparian rights In 
the premises, &..ld consent to tbe lISe and occu­
pancy thereof, so 8S to cut off its access and 
communication with deep water, ~xcept in ac~ 
coMance with the general plan of improve' 
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ment indicated by the plat. And this-is also fendant's deed. We see no l'eason 'Wby "tte 
made a pm of plaintiff's contract, and un- should be relieved from the legitimate opera­
doubtedly entered into and affected the con- tion of these covenants, or -wby a court of 
sideration of the deed to him. Be thereby equity should interpose to cancel or dedara 
made him...~lf a. 'Party to the geueral plan and null and -void the defenda.nt's deed. 'in order t.o 
arrangement for the improvement and dispo- give the plaintiff rights he has expressly agreed 
!ition of the property J in wblch there wa.s to waive. .-
nothing unlawful He took with notice of de-I Order affinntd. 

KENTUCKY COURT OF. APPEALS. 

James C. }l"GRRAY, Appt., 
•• James A. MURRAY et al., Ens., etc., of 

Henry H. Murray, Deceased. 

( ••• _Kf. ____ ) 

1. A. conveyance on the eve ot mar­
riage, to be regarded in equity as a fraud upon 
the legal rights of the intended Wtl'e, and eon~ 
sequently not binding upon bel'. must be made 
without her consent or knowledge. 

2. The raet that a. conveyanee, made by a 
man with the consent of hiS intended wife, re­
served a life estate in himself, is not a matter of 
which she can complain. 

3. A prima. facie case o~ f'ra.ud on a. 
wife~s marital rights in _ her husband's 
estate exists where., Without her kD.owledge, be 
gives. either before or after marri~e. aU or the 
greater portion of his property to his children br 
8 former ma.rr.lage. ,. 

(March 8, 1800.) 

APPEAL by complainant from a judgment of 
tbe Cir~uit Court for Franklin County set­

ping her.rights in her deceased husband's estate 
III an a~tlon brought for tbe settlement of such 
estate, and to set aside certain CQn veyances 
mt\de by hi.m upon the alleged ground t11at 
they were in fraud of her marital rights. 
Rellersed. 

The facts are sufficiently stated in the opinion. 
Me8ST8. John W. Rodman and George 

C. Drane. for appellant: 
Voluntary conveyances, or gifts by the hus­

band to bis cbildren or others ofaH or the bulk 
~1 his estate pendjn~ a marriage treaty or dur­
Ing the marriage without tbe knowledge or 
concurrence of tbe wife, will be presumed to be 
fraudulent and the onU8 is upon the grantees 
or donees, in a controversy with the widow, 
to sJ:ow that no fraud was intended or practiced 
agaInst her. 

Fenne8Sf';yV~ Fennessey, 84 Ky. 519. 
When such a gift is made with, and fot', 

the P,!TPose of defrauding the wife, it will be 
l!et aSJde to the extent it may affect her rio-bts 
as 'Widow. C 

:\r1[rr.nikeev. Beard, 85 Ky. 20. See 2 Bisbop, 
arn~d Women, § 351; Dam, v. Dari8, 5 Mo. ¥\: St011e v. Stone, 18 110. 389;' Tue-kef' v. 

33117'. ·er
S

' ~9 ],1:0. 350; Ha.1J' v. Henry. 1 Md. Ch. 
, mztlt v. Smith, 6 N. J. Eq. 521; IJun­nk v. Dunnock, 3 Md. Ch. 141>; ThayM' v. 

10 "rY"'d ~ 14 Vt. 122; Dearmond T. IJearmond. 
n . 19~. 

L .Jle,~8'!'8. William Lindsay and John B. 
lndsley for appellees. 

8L.ltA. 

Holt~ J., delivered the opinion of the court: 
In )Jay. 1882. the appellant, Jane C. Murray, 

then Jane C. Jillson, first met Henry H. }Iurray. 
He was then a widower for the second time. 
During the summer of that yeUl' they beC:lIDe 
engaged to marry, the Cbristmus fonowing 
being the time fixed fOT the consummation of 
the agreement. It WM, however, postponed 
from time to time, at his instance, and upon 
ODe excuse or the other. until February 17. 
1884, when they were married. He had three 
children living, to wit. Wil~iam H. :Murray by 
bis first wife, and James A. and John W.lIur­
ray by his second wife. When he and the ap­
pellant became engaged, he was a gentleman 
of considerable forlune, being worth in l~nda 
and personalty probably not far from $70,000 •. 
This 'Was then known to her. They lived to~ 
gether unt.il December. 18S6, when he died. In 
A:prU, 1887, the appellar..t bl'o'Jght thi.s action. 
seeking a settlement of his estn.te, and the can­
cellation, as to herself, of Cf'rtain conveyances 
and gifts by him to his three sons, upon tbe 
!!found tba1j they were in fraud of ber marital 
rights. Subsequent to their engagement to 
marry, and on August 17,1882, hecconveyed to 
his SODS James A. and John 1\"-. )Iurray four 
houses and lots worth $4,000 or $5,000. It is 
conceded, however, in argument by appellant's 
counsel, that the consideration recited in the 
conveyance, to W\t, that this property had come 
by the mother of the gnl0tees, is true. The 
testimony so shows, and no recovery is now 
asked on account of it. It is therefore out of 
the case, and needs no further mention. 

Subsequent, also, to their engagement, he~ 
by a deed dated August 1, Hl82, and acknowl­
edged on October 30, and recorded XO'lember 
28. following. conveyed to. his sons James and 
John, in consideration oflove and affection, the 
homestead where they wereHviog. and another 
bouse and lot, the two pieces of property being 
wortb from $15,000 to $25,000. The appelhmt 
admits, however, both in pleading and her 
evidence, that he informed her, before the 
making of this conveyance, of his -intention to. 
~xecute it, and she made no objection to it. 
She says, however, that she supposed it was to. 
be an absolute one, by way of advancement to 
the two sons, and that it was not unreasonable 
in view of his financial condition as stated to, 
her by him. She also says he tben promised to 
do right by her, and provide wen for her. She 
now claims, however. that the deed W1\S in the 
nature ot a testamentaTV disposition of the 
property, and in fraud of her comillg m:uital 
rights, because it provided: "Hut there is re­
served in said party of the first part [E. H. 
Murray] a rigbtfor life, at Iris option, to occupy, 

See also 27 L. R. A. 790; 34 L. R. A. 49. 

., 
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!\!C, lease sod enjoy the profits of each and aU 
of said property for and during his natural 
life." 

A conveyance upon the eve of marriage. to 
be regarded in equity as a fraud UPOD the 
marital rights of the intended wife, and conse­
quently not binding upon her, must be made 
without ber consent or knowledge.. Leaeh v. 
DU1Jall, S Bush, 201. 

Here she knew of it, and the fact that it con­
veyed a Jess estate than she supposed caDnot 
serve as a ground of complaint for her. It was 
an advantage to ber. Sbe. together with her 
husband, enjoyed during his life the use of at 
least the homestead. if not aU of the property 
covered by the deed. The conveyances named 
appear to have embraced sll the real estate 
owned by B. H. Murray. 

Apn13, 1884, he. in consideration of love and 
affection, assigned to his son James A .. Murray 
a judgment against the Blantons, secured by 
mortgage lien, tmd amounting to about $7,000. 
The son says that his father had told him some 
four or five years before t:Qat he was to have this 
debt; and in this statement he is supported by 
the evidence of the draughts man of the assign­
ment ofthe debt, who says that the father said. 
when he executed it, that he had heretofore 
given it to the SOn. The gift was. however. 
Dot perfected uutil AprilS. 1884. At the same 
time. the father, for the same consideration. as­
signed to the same son a mortgage debt on one 
Herrman for about $4.000; also a certificate for 
thirty sbares of bank stock, worth $4,500. In 
Xovember. 1885. he ~ve to James A.. for 
John Murray. United States bonds of the value 
of *13,750. Also. at about the same time, he 
gave to his son William railroad' bonds, pay­
ab1e to bearer,' worth $4,800. Thus we see 
tbat sbortly after his marria~ he gave to his 
three sons about $34,000. " ith the last of 
these gifts his fortune was substantially gone. 
The wife had no knowledge of those made af· 
ter their marriag-e. At his death he was 'Worth 
but about $12,500. consisting altogether of 
persona1ty. A few days after -his marriage he 
made a will by w hieh he bequeathed a11 his es.­
tate, without naming his wife. It is contended 
for ber that these gifts were merely colorable, 
and intended to be eiIective only in case big 
wife outlived him. In support of this, it is 
shown that the bank stock was Dever trans· 
ferred upon tbe bank books until after his 
death; that the checks for the dividends there­
on, and for the'interest on the United States 
and railroad bonds, were issued payable to him 
until his death; and there is some evidence 
tending to show that be took some control of 
the property which WIlS purchased in payment 
(If the Blanton debt. The transfers, however~ 
vested the donees with either the legal or equi­
table title; and there is rebutting testimony 
showing that they controlled the property from 
the date of the gifts, and received the money 
upon the checks issued in payment of the bank 
dividends, and the interest upon the bonds. 

The question remains. however.whether the 
gifts of tbe personalty are, und~r the circum­
stances. to be regarded as having been made in 
fraud of the appellant's marital rio-hts. The 
sons testify-and they are doubtless'" honest in 
the belief-that they were bona fide, and made 
without any intention to defraud the appellant 
SL.R.A. 

as to her inchoate rights in the estate of her 
husband. It is difficult. however. in the face 
of this record. to believe that there was not a 
purpose upon the part of the husband to leg.. 
sen the wife's interest in his estate, in the event 
she survived him. by giving it to his SODS. We 
do not mean to intimate that 8 husband cannot 
make any advances to his children. and must 
pre-serve his estate intact to meet the inchoate 
claims of -his, wife. If the advancements or 
gifts be reasonable, when considered with ref. 
erence to the a:mount of property owned by the 
husband. and his purpose be to provide for the 
children. and not to defraud the wife, then she 
cannot complain, a1though they in fact dimin· 
ish the property to which her inchoate rights 
have attached by the marriage. It is a quee. 
tion of intention upon the part of the grantor. 
If the propeny given away constitute all, or 
the prinCipal part, of the husband's estate, and 
be such an advancement as :is unreasonable, 
when compared with his entire property. then. 
while it should not be conclusively presumed 
to have been made in fraud of the wife's rruui­
tal rights, yet prima facie it should be so re-­
garded. and the onUIJ of showing otherwise be 
cast upon the donee. Each case must depend 
upon its own circumstances. If not done to 
'Prevent the wife from enjoving a reasonable 
portion of the hus~llnd's estate, or to deprive 
her of such an interest in it as she might rea· 
sonably expect upon her marriage, then the ad­
vancement should be upheld as to her. The 
court must look to the condition of the parties~ 
and all the at!endingci.rcnmstances, in judging 
of the transaction. It should take into consid· 
eration the amount of the husband's estate, the 
value of the advau~ement5~ the ti.me wi.tbin 
which they are made. and all other indicia 
which wi1l serve to determine tbe intention ac­
companying the transaction. 

If. however, a gift or voluntary conveyauce 
of all or the greater portion of his property be 
made to his children by a former marriage 
without the knowledge of the intended wife, 
or it be advanced to them after marriage with­
out the wife's knowledge, a prima facie case of 
fraud arises; and it rests upon the beneficiari( s 
to explain away such presumption. If the 
husband have an ample estate, he may, of 
course. give to the children of a former mar­
riage 8. reasonable portion of it. and the wife 
cannot complain. If this were not the rule, 
then the hands of the husband would be com· 
pletely a.nd unreasonably tied, and be could 
make no advancement to his children by a 
former marriage, however large his estate, and 
however needful to them: but be would be com· 
pelled to hold it all, except from purchasers for 
va.lue. to meet the inchoate claims of the wife. 

JusUce Story says that reasona.ble provision 
may be made for the children of a former mar· 
riage if done under such circuIDstances as evi· 
dence good faith. 1 Story, Eq. JUt. \\ 273. 

In this instance1 however. the husband~ by 
successive gifts, advanced to his children. wit~· 
out the knowledg€ of his wife, nearly all Ins 
large estate. They were not her children. aod 
the transfers deprived her of that reasonable 
expectation as tv the enjoyment of apOrtion of 
his property which she had a right to form ?t 
their ma.rnage. A prima facie case arises In 
her favol'. It is attempted to overturn it with 
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· the claim thnt the greater portion of the hus­
band's property came by tbe second wife; but, 
while it ap~ars that she derived some proper­
ly from. her motber, yet the amount of it is Dot 

· even approximately shown, and is 8 matter 
of conjecture. The husband, within a com­
paratively shorftime after his marriage to the 
appellant, and without her knowledge, gave to 
bis children by his former marriuges betw~ll 
$30,000 and $40,000. What he so gave, to­
gether with bis- estate remainin.~ at his death, 
ammmts to about $4-6,000. Allowing for 'Fea.­
eonable advancements to tbechiJdren. the wife 
'Was, in our opinion. entitled to $10,000 as her 

· distributable portion of the estate. 'This, it 
; seems to us, is the equity of the case. The 
gifts made to the children subsequent to ber 

-marriage must, under the circumstances, be re-

garded as haviDg been m:lde in fraud of her 
marital rights; and the amOlmt of them, to~ 
gethe-r with the estate of the hlo..,lmnd, remain~ 
ing at his death, less what would have been 
reasonable advances to the children must be 
estimated in determining her rights. The 
chancellor will allow, !is of the date of his de~ 
cree, the sum above named. -Any equities 
'Which may exist between the other parties to 
this action remain open for further settlement, 
not being now presented for determination. 

The juagmeflt below, a.nd which allowed the 
appellant as her distributable portion but one 
third of the estate in her husband's possession •. 
at 'the time of bis death, is reversed. an;i the 
cause is remanded for further proceedings con­
sistent with this opinion. 

PENNSYLVANIA SUPRE1IE COURT. 

EDWL.'f SHULTZ •. 
Frederick WALL, Appl. 

_1. The responsibility or a.n fnnkeepeJ" 
for goods and moneys of his guest: extenlfi to 
moneys stolen from the guest, unless they were 
stolen by a servant or companion of the guest. 

: 2. The into~ea.tid'n of' a. 2Uest at an inn is 
no excuse for his negligence w1iich contributes to 
the 1058:of his property by theft. 

3. On evidence tha.t the vest or a guest 
in a. hotel was taken in the night whlle the 
door of biS room was locked and bolted. and 
found in the morning in the dining-room care­
fully foLded and laid between two blankets, but 
his money which he lett in it missing. and that an 
outer door of the hotel bore marks of violence­
while his door did not. and other evidence show_ 
lng that plaintiiJ' bad been drinking. to some ex­
tent at least. the night before. the question of hie 
negligence should be left totbejury. considering 
the general uncertainty and DlJ'stery 01 the rob­
bery. 

4. Whether a gueot at ahote1 should be 

NOTE.-Innkeeper. ruponsibilitJl ot. Proctor, 'I Cosh. 41':'; Mateer v. Brown. 1 Cal. 221 
The relation of guest does not depend on the 231; 2 Kent, Com. 59t; Story, Bailm.3465. 

· time the traveler remains., or on the contract tG But he is not an insur~r of t.he goods of a traveler 
pay. Jalle v. Cardinal. as Wis. 118. who is not a JrUei:1t. Lusk v. Belote, 22 Minn • .(68. 

The relation of innkeeper and guest is not neces-- Either ~ or 8.lGumpsit lies tor the loss of bag_ 
· &arBy and conclusively cb.a.nged by an agreement gage through negligence of: the innkeeper. Dick­
as to price or any- definite length of sojourn.: Ross inson v. Winchester, 4: Cush.lH .. 
v. )reBin. 36 MinD.. 421. To make an innkeeper linble in trov~. there must 

Innkeepers are responsible for the well and safe be an actua.l conversion of goods intrusted to him 
kec.pingand custody-of the goods and cha.ttels of bytbe guest. Hfl.lIenbake v. Fish, 8 Wend. M1,24. 
"tb.err guests, and even the absence of nelZ"li.genoo Am. Dec. 88; Wilkins v. Earle~« N. Y. 188; Sager 
Will not,exempt them from liability. Shaw v. v.Dlain,Id.«9; Needlesv. Howa.rd.lE. D.Smitb. 
Berry. m Me. 4:78. 60. 

The particular re5ponsibility of an Jnukeeper Many~('ftses hold that an innkeeper is liable as an 
'dO{'g not extend to goods lost 01" stolen from aroom insurer lor the goods of his guest, and for losses by 
occul)ied by a gUest for & purpose ot business dis- theft or ftre which occur Without the negligence of 
tinc.t !l"?lD. his accommodation as guest, such 8.8 the the innkeeper. and ill only excused by the act ot 
exhIbItion of samples of merchandise. Fisher v. God, of the public enemy or oltha gUest. 2 Par_ 
Kelsey~ 121 U. S. 383130 L. ed. '930l. fIDna. Cont. US; 2 Story, Cont. ,"9\)9; Saunders. NeJr. 

lIe is Dot responsible under the Missouri statute, 2l2; Hulett v. Swift, 33 N. Y.511: Shaw v. Derry. 31 
~nl~ the guest shan have given written notice of Me. 4.,18; Norcross v. Norcross, 53 Me. 163: Sa..«seen v. 

aVlDg such merehandi8e for sale cr. sample. after Clark. aT Ga.. 242; ButT()'Ws v. Tl:ieber. 21 Md. ~ 
entering the tnn. or unless such 10ss!!hall be caused Hallenbake v. Fish. 8 Wend. 547; Morgan v. Havey. 
~r fire intentionally produced by the innkeeper or 6 Hurlet. &: N. 265; Day v. Bather, Z lIurlst. &: c.. 

18 servanta. Or by tbeirtbeft. Exttresa knowledge H. Sibley v. Aldricb,33 N. H. 553; Holder v .Soulby. :fthe innkeeper Is not equivalent to written no.- 8 C. B. N. S. 2M; Gile v. Libby. 56 Barb. '10; CMhill 
ceo Ibid.. V. Wright.6 El. k lli. 891; Oppenheim v. White 
They are liable for the loss of goods of a boarder IJon Hotel Co. L. R. 6 C. P. 515; Fuller V. Coate., 13 

-~nlY where they ha\'"s been gltilty of culpable neg~ Ohio St.:343; Jaliev. Cardinal. 35 Wis. 118. 
gence. Manning v. Wells. 9 Hump. 746. In other ca..~s, however, the liability bas been re-

stricted. particularlyln losses by fire, to cases where 
A L(abUit1l 01 innJtt~r aa f,nsurtr. there fa negligence orde!ault on the part of the inn_ 

rier! COOlman law, innholders. like common car.. keeper. Addison, Torts,II6St;: Kent, Com. 593; Cut­
mi~ lLre regarded aa illlmrers oftheprovertycom_ lerv. Bonney,30 Micb. Z59; Howth V. Frankl:ln,!O 
not to their es:re- and are liable for any loss:it Tex. "/W; Woodworth v. Morse .. 18 La.. Ann. lEa; 
toy- ca~ed by the act of God, or by a public ena.- Kisten v. Hildebl'1l.nd, 9 B. Mon. 'l2; Metcalt v. Hess. 
... ~"t Y the neglect or fault of the guest. Mason 14: llI. 129; .1ohnson v. Richardson,11 TIL am; Me­
.S·L. °Rmpsou"a Pick.. 2SO; BerkShite WOOUellCo. v. Daniela v. Bobimon.26 Vt. 316; :ReadT. Amidoo,U 

.A. 7 

See also 16 L. R. A.ISS. 
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\ treated as havine notice of the existence 
of a safe is a question't"or the jury, where he bas 
frequently stopped there and there is evidence 
that on some visit his attention had been called 
to the eafe by the landlord. 

6. Whether carrying a certain amount 
of money to his room instead of placing it in 
the hotel safe is negligence on the part of the 
guest, is a question for the jury. 

(April 21, 1890.) 

APPEAL by defendant from a judgment of 
the Court of Common Pleas for Chester 

County in favor of plaintiff in an action to re­
cover from a hotel keeper the value of certain 
money w bieb had been stolen from plaintiff 

. while a guest in the hotel. Retersed. 

Wall was the keeper of a hotel in Phcenix­
ville. Shultz was the driver of a beer wagon 
and came to the hotel of WaH on the evening 
of July 2, 1888, with his wagon and team, put 

Vt. 15; Laird v. Eichold. 10 Ind. 212; Des...~uer v. 
Baker,l 'Wilion {Ind.} 4..."9. 

The liability is in some cases held to extend only 
to neces8ary articles. Treiber v. Burrow~, 27 Md. 
130; Maltby v. Chapman, 25 ltfd. 310; Sasseen v. 
Clark. m Ga. 242; Myers v. Cottrill, 5 Biss. 465; Si. 
:mon v. ]filler, 7 La. Ann.360. 

But in others it is held that his liability is not 
Hmited to articles and money necessary for travel· 
mg. Pinkerton v. Woodward. 33 Cal. 557: Sneider 
v. Geiss, 1 Yeates, ~. 

An innkeeper is, however. liable for all losses 
which could have been prevented byorclinary care 
(Newson ads. Axon. 1 McCord, L. 5(9); but the 
loser mu..ct ha-ve been a guest at the time of the 
loss. Towson v. Havre-de-Grace Bank, 6 Rar. ok 
J . .n. 

To render the innkeeper liable the goods must 
have been brought within the inn. Kent, Com. 593; 
Albin v. Presby. 8 N. H. 408; Cal¥e's Ca;;e, 8 Coke, 
32~ Sanders v. Spencer. 3 Dyer. 2f.6 b; Farnworth v. 
Packwood, 1 stark. 249; Burgess v. Clements, 4, 
Maule & 8. 306; Richmond v. Smith, 8 Barn. & 
C. 9; Jones v. Tyler, 1 Ad. & El. 522; Bennet v. 
lIellor.5 T. R. 2'l3; Packard v. Northcraft. 2 Met. 
(Ky.) t39; NorcrQ8Sv. N()rcross, 53 Me. 163. 

The proprietor of a botel is liable for the 1088 of 
baggage of guests through the negligence of a car· 
lier to whom it bas been delivered for transporta. 
tiOD to the hotel. and whose apparent duty is. by 
authority of truch proprietor, to transport guests 
and baggage to such hotel; and any private ar· 
rangement between the proprietor and carrier un~ 
known to the guest :is immateriaL Coskery v. 
Nagle (Ga.) 6 L. R. A. 483, and note. 

Liability aa Mae". 
An innkeeper is liable for money deposited by a 

guest in the hotel safe, and stolen from it (Wilkins 
v. Earle,« N. Y. I12J: and for money deposited 

- with the barkeeper on the credit 01 the inn. Houser 
v. Tully. 62 Pa. 92. 

The admission of a servant of an inn that he had 
8tolen the jewelry of a guest is not evidence agafn8t 
the innkeeper. Elcox v. Hill. 98 U. S. 218 (25 L. ed. 
103). 

He .is liable for the loss of baggage of a guest left 
in his custody. Adams v. Clem, 41 Ga. 65; Giles v. 
Fauntleroy, 13 Md. 126. 

Be :is liable for goods lost during the temporary 
absence of the gnest although the abt!ence extends 
()ver several days. Grinnell v. Cook, 3 Hill, 490; 
McDonald v. Edgerton. 5 Barb. 560; Day v. Bather. 
l:l' Hurlst.. &C.H; Bathe.r v. Day, 32L.J.N. S. (Exch.) 
8L.R.A. 

his team in the hotel stable, and remained as a. 
guest of the hotel during the night of July 2. 
the day and night of the third, and a part of 
the fourth. Shultz was assigned to a chamber 
on the door of which was a lock with key up­
on the inside, and also an inside sliding bolt. 
A notice was printed at the head of each sheet 
of tbe hotel register, which read as follows: 
")10ney, jewelry and other valuables must be­
placed in the safe. Otherwise the proprietor 
will not be responsible for loss." Wall claimed 
to have caUed Shultz's attention to tbis notice. 

On the night of July 3, Shultz procured 8 
night key to enable him to enter the hotel after 
it sbould be closed for the night. He testified 
that between eleven o'clock and midnight he 
entered the house by mf'ans of tIle night key 
and went to his room and retired, and that up-­
on rising in the morning be di~covered that his 
vest was missing and that he had been robbed 
of some $180 in cash. 

Upon th~ door by which Shultz bad entered 

171; 1 Comyu, Dig. L?J.; GellE:y v. Clerk., Oro. J8C. 
188. 

Proof of 1088 of goods. while in char~ of the­
innkeeper, is sufficient prima facie to charge him 
with liability. Hill v. Owen. 5 Blackf. ~,35 ..Am.. 
Dec. 124: Laird v. Eichold, 10 Ind. 212. 

Innkeeper may defend on ground of contribu· 
tory negligence of guest. Elcox v. Hill. S'upra; 
Houser v. Tully. ti2 Pa. 92; Hawley v. Smith, 25-
Wend. 642; Chamberlain v. Masterson, 26 Ala. an: 
Hadley v. Upshaw,:?T Tex. 547; Kelsey v. Berry, 43 
Ill. 469. 

Where a guest, on leaving a hotel without the 
intention of returning 858 guest. but without pay­
ing biB bill,lea¥e8 his v~e in the charge of the­
hotel clerk, andreturns within forty_eight holll'flo. 
the innkeeper is liable as a bailee for want of ordi.· 
nary care; and the loss of the valise raises a. pre· 
gumption of negligence against him. Murray v .. 
Marshall, 9 Colo. 482. 

Innkeepers are not bound to receive and keep' 
property of a person who is neither 8 traveler nor 
a guest. Grinnell v. Cook, 3 Hlll,485. 

A visit by one not requiring present accommo-­
dations. but for the purpose of SiInply depositing 
money for safe keeping, does not cODstitute thEt 
visitor a guest. Hence, 8 gambler depOSiting hiS 
money without registering his name is Dot a /o!'uest. 
Arcade Hotel Co. v. Wiatt, 2 West. Rep. 368, 41 
Ohio St. 32. 

In Illinois a hotel keeper is exempt from liability 
for mODey. jewels and the like, lost by his guest. 
whE're a safe for the keeping of such articles 18 
provided, and notice gi¥en as required' by the stat;.. 
ute, and the guest fails to take the benefit of thEt 
protection thus furn:ished him. Elcox v. B.ill, l!& 
u. S. 218 (25- L. ed.loa). 

To this rule the statute makes one exception. It 
the losa occUrs "'by the hand or through the negli· 
gence of the landlord., or by 8 clerk or aervantero· 
ployed by him in such hotel or inn." the liability~ 
mains; but not if the 10158 was occasioned by the 
negligence of the guest himself. lbld.; 2 Story. 
Cont.II909. 

For a guest at a hotel to retain the sum of about 
1500 in a belt upon his person while sleeping in Il 
room by himself is not neglfgence as a matter of 
law, even though the bolt on the door conld be 
opened from the ouL'lide by-means ofa wire; Smith 
v. Wilson, 36 Minn. 334.. 

See nlJt~ to Cosko:'!ry v. Nagle (GaJ G L. R. A.. M'3,. 
for a full discussion of this trubject. See also Pull­
man Palace Car Co. v.Lowe (Neb.) 6 1.. B.A.-SIlL 
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with his night key tbere·was both a lock and a 
dead latch. He was bimself the last person to 
enter that door UpCll that night, and the next 
morningthe lock was found to have been broken 
eff. 

Shultz testified that he both locked and 
bolted his bed-room door before retiring, but 
that tbe next morning he found it standing 
:partially open. If a thief entered that room 
it was admitted that he entered through 
that door, which bore no evidence whatever of 
the lock or bolt having been forced. The vest 
WaS found down stairs carefully folded and 
laid between two lap blankets on the hat-rack 
in the dining-room, with the pocket-book and 
everything intact, but the money gone. 
Matches of a kind Dot used in the hotel were 
found scattered at various points. 

Wall's hostler. Rahn. testified tbat at about 
11 o'clock of the night of the robbery some 
men c1!lledat his room seeking Shult.z, and 
!lrs. ,,"'all testified tllat between 11 and 12 
o'clock she heard voices on the porch, one of 
which she recognized as !:5huItz's. 

The court charged the jury. inter alia, as 
follows: ' 

[H As I nnderstand the law of this Common­
wealth relating to the liability of an innkeeper, 
I instruct you'ihat he is answerable for all 
losses happening to the goods of travelers be­
cOUling his guests, except such losses as are 
caused by the act o.f God or the public enemy, 
or by improper conduct of the guest himself, 
or his servant,. or the companion whom he 
brings with him. Wherever the loss does not 
occur by reason of any of these excepted 
causes, then tbe innkeeper in this Common­
wealth, ill jud,!!ffient of this court, is answer­
able fvr that loss. "J (Fifth assignment of 
error.) 

[' '}1r. SlwItz had no servant and be had no 
companion, Rcd we say to you tbat we see no 
testimony in the rase which would warrant 
th€ jur.v in. conC'ludiug that Ur. Sbultz by his 
conduct cOlltril.mted to the theft, if tbat theft 
Was committed. You will therefore see that 
llDder our view of the law if a theft was com­
mitted in this house, ltIr.'WaU is answerable 
for the amount of the loss. You will also see 
that .ueder the views of the court you have 
nothIng to consider except the question whether 
or not there was a theft in this house. If there 
was, then you will ascertain the measure of dam­
ages which Mr. Shultz sustained and the meas­Ire of damages will be the amount of tbat 
OSg/'~ (Sixth assignment of error.) 
• D, e e~dant requested the court to charge, 
'n e,. alia: 

• (2) If the jury find tbat there WaS a suffi­
Clen! lock and bolt on the door of the room oc­
CUpIed by the plaintiff, if properly used, to in­pre the safety of his property, and if they be­
leve. from the evidence, that the plaintiff did 
~ot .:ba~e USe of safety thus supplied him, it is 
uor e JUry to find from all the facts whether, 
tifi:dhr the circumstances of the case, the plain­
th as not discharged the defendant. and. if 
fe~~ e0t.find, the verdict should be for the de-

an An8lCfr. In answer to this point, 
f~:tlemen, We Bay that we see DO evidence in 
clu ~ase which 'Would justify the jury in con­
thed10g that the plaintiff had not made use of 
'3 L. proper Dleans of safety which were fur-

R.A. 

nished him, and tberefore disaffirm the point.. 
(Second assignment of error.) 

(3) Tbe fact of the guest having the meanS'· 
of securing himself, and cboosing not to use' 
them, is one which, with other Circumstances. 
of the case, is for the jury t.o consider; find if 
they should find from that fact and other dr-­
cumstances in the case. that the plaintiff did· 
not exercise the ordinary care of a prudent mall< 
under the circumstances, and was thus guilt;l" 
of contributory negligence, their verdict shouli.f 
be for the defendant. An.tlcer. The princi­
pJes of law, set out in tbat point, are correct. 
We say to you that there is no evidence in the 
case, in the estimation of the court, which 
would warrant you in applying them to the 
law as here set out, and we therefore disaffirm 
the point for t.he reason given. (Tbird as­
signment of error.) 

There was a verdict for plaint.iff for $186.R2 
and, a rule for a new trial having been dis­
cbarged, defendant appealed. 

Messrs. I. N. Wynn. Archibald M. 
Boldin.!: and Robert E. monagha.n~ for 
appellant: 

Although the loss in it::telf raises a presump­
tion of negligence on the part of the innkeeper. 
or of those for whom he is responsible, it is 
not irrebuttable, but may be overcome by sat­
isfactory proof that the loss did not oceul' 
through the negligence of him~ or those for 
whom he is responsible. 

Jones, BaHm. 3d London ed. pp. 94.-{)6; 
Story, Bailm. 7th ed. §§ 470-472; j}Jel"l'itt v. 
ClagTwrn, 23 VI. 177. 
If the innkeeper was free from negligence 

he is not responsi.ble for the loss. 
Dawson v. Cnamney, 5 Q. B. 164; Ho1.l:s 

.Alack. Co. v. Pease, 49 Vt. 477; Re,gistrum 
Brevium, 105; Fitzh. N. B. 94: Calve's Case, 
S Coke, 32; Jones, BaiIm. 3d London ed. 94 
a, 'IIote,; McDaniels v. Robinson, 26 Vt. 317. 
John&on v. Richarilson. 17 TIL 302: Kisten. v. 
Hildelrrande, 9 B. ~Ion. 72; Metco1f v. He1!:J, 14 
III 129; Laird It. Eiclwld, 10 Ind. 212; Hill v. 
Owen. 5 Bla.ckf. 323; IJe88auer v. Baker, 1 Wil­
son (Ind.) 429; Cutler v. Bonney, 80 :Uich. 259; 
Howtn. v. Franklin. 20 Tex. 798; Wdsenge1' v. 
Tal/lo7', 1 Bush, 275; VanCtl v. Throckwn'ton, 
5 Bush, 41; Xorcro88 v_ N()1'Cr08S, 53 ![e. 
16fJ; Read v. Amidon, 42 Vt. 15; Sasscen v. 
Clark, 37 Go. 242; Metcalf v. II,,,. 14 III 
129. 

There was evidence of contributory negli­
gence for the consideration of the jury. 

Habert v.Markweli. 45 L. T. N. S. 649; 
'Weekly Notes (Eng., 1882, p. 112; OpJMnlteim 
v. WMte Lion Hotel Co. L. H. 6 C. P. 51[;, 517; 
BoMer T. Owen8.6O Ga. 185; Walsh v. Porter--
field. 87 Pa. 378; Story. Bailm. 472. . 

The plaintiff was guilty of negUgenee in not 
availing himself of the place of safety pro­
vided by the defendant for the safe keeping of 
his money. and he cannot maintain this action. 

Pu'rvis v. Coleman. 21 N. Y. 112; ClwTiloor­
lain v. West, 37 lfinn. 54; Jonesv. Jack8on, 29 
L. T. N. S. 399. 

Mr. H. H. GilkySOD~ for Rppellee: 
The liability of the innkeeper, in cases of 

10ss or theft. does not depend upon the meas­
ure of care with which he keeps tbe goods of 
a guest, nor the means which he has employtd 
to protect them. His liability is aDalogous to 
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that of a common carrier. who is held abso­
]utely responsible for all Joss of goods while in 
his control, and under his custody. unles3 the 
loss be occasioned by an act of God or the pub­
lic enemy. 

Clfll/e'1J Case. 8 Coke, 32, 1 Smith, Lead. Cas. 
"*194, 7th Am. ed. 241; Sibley v • .Aldrich. 33 N. 
H. 553; Hulett v. &cift. 38 N. Y. 571; Pack· 
«rd v. N()1'tnerajt. 2 ].fet. (Ky.) 439; Shaw v. 
.Berry, 81 Me. 4-78; SaS$een v. Ola·rk, 37 Ga. 
242; Mason v. Tl1.ompwn,9 Pick. 280. 

The goods are under the protection of the 
inn, so a8 to make tbe innkeeper liable for a 
breach fJf duty, unless the negligence of the 
guest occasions the 108s in such a way that the 
loss could Dot have happenf'-CJ if the guest had 
used the ordinary care that a prudent mao may 
be reasonably expected to llave taken under 
the circumstances. 

1 Addison, Torts, p. 615; Houserv. Tully, 62 
Pa. 92; Walsh v. P01·tn:fi.eld, M7 Pa. 370; R(Jm,.. 
mel v. Scl,ombacher (Pa.) 9 Cent. Rep. 74'J, 20 
W. N. 0.262. 

APR., 

control of his goods. and public policy which, 
for the protection of the owner UDder such cir­
cumstances, precluded every excuse for Dot 
restoring the goods to the owner. except such 
as were the result of f:la major, the act of God 
or the public enemies. which would be DotOri· 
ous. and coultl not be fraudulently pretended. 

But the rule, whatever its foundation, is no 
longer open to question in this State • 

In Houser v. Tully. 62 Pa. 92, the common· 
ltlw 1iability was laid down by ,Williams, J., in 
the followiD,~ empbatic terms: "Bis responsi. 
bility extends to all his servants and domestics. 
and to all the goods aDd moneys of his guest 
which are placed within the inn; and he i$ 
bound in every event to pay for tllem if stolea 
unless they were stolen by Ii I!!ervant or com· 
panioo of the guest." The 1earned counsel 
for appellant has distinguished this case very 
carefully and accurately upon the facts, and 
claims that the enunciation of the general rule. 
above quoted, 'Was not real1y necessary to the 
decision of tbe case actually before tbe com' 
tlnd that it is tbf'refore only dictum. If the 

Mitchell, J. t delivered the opinion of the' C88e stood alone there would be good gJ'ound 
court: for the claim, and we might be required now 

As long ago as Chanr.ellOf' Kent's day it was to re-examine the foundation and merits of the 
!iaid: "The responsibility of an innkeeper for rule announced. But in Walsh v. Porterfield. 87 
the goods of his guest .••. has been a point Pa. 376, the former case wa~ distinctly affirmed 
of much discussion in the books.u 2 Kent, in aU the breadth of,the opinion. Tbe judge 
Com. 592. below had charged the jury tha' U a, common 

The common-law rule, as esta.bIislled in ]».w an innkeeper was liable, at all events. for 
Calye" Case. 8 Coke, 32, was that the innkeeper the goods and baggage of his guests, •.•• 
was bound abSOlutely to keep safe the goods of and the law is the same to-day. . • • It was, 
bis guest deposited within the inn, and Kent, in fact, insuring, as it were. the safety of the 
after considering the cases, lays it down that property of gUe5ts, and :it was immaterial (if a 
Han innkeeper, like a common carrier, iB an loss occurred or property was stolen 'Whilst the 
insurer of the goods of his guest." 2 Kent, guest was in the hotel) by whom it was stolen, 
Com_ 594. unless it was by the guest's own servant or 8 

The subject is also learnedly discussed in the fellow guest of the party who was robbe~ or 
note to Calye', Ca8e, 1 Smith, Lead. Cas. ti197, the negUgenee of the guest; and bowever vigi­
and the notes to Co9U' v. Bernard. 1 Smith, lant the landlord might have been. be was re­
Lead. Cas. *307, where the learned American sponsible to the party losing the property. 
annotators sum up the rule in the following That was the common-Jaw liability. He was 
form; HAn innkeeper is aDllwerable for an practically an insurer of the safety of the prop­
losses happening to the goods of travelers be-. my whilst the guests remained in his honse.­
coming his guests, except sucb losses as are It was assigned for error that this cbarge waS 
caused by tlle Act of God, or the public ene- too broad. and eminent counsel argued there, 
mies, or by the conrluct of the guest himseIt, as here, that the real foundation of the rule is 
or his servant, or the companion whom he the neeIigence of the landlord or his servants; 
brings with him." but this court in affirming the judgment said: 

The learned counsel for the appellant has "We adhere to the statement of the Jaw as laid 
prc.'lcuted us a strong array of aUlhorities to down by our late brother Williams. in HO'user 
!.J;ow that the true foundation of tlte rule as v. Tuny. as to the extent and character of the 
administered in the later cases both in England liability of innkeepers for the goods of their 
and many of our sister States isthenegligence guests, An innkeeper Is bound to pay for 
of the innkeeper, and the only difference be· goods stolen in his house from a guest, unless 
tween the innkeeper and ordinary haiIees is stolen by the servant or companion of the 
that a loss is prima facie proof of the innkecp- gues.t. •• ' The learned J'udge below. in his 
er's negligence, and throws upon him the btll"- charge to the jury, eviden y adopted this case 
den of disproving it. If the question were 8S his chart, and there is no error in his instruc­
open it migh' be interesting to examine how tions upon the law." 
far the desire to:fix the exact limits of tbe lia- After this deliberate affirmance of tbe com­
bility, by resting it on something more definite mon·law rule in Scase where it was applied and 
than public policy. has led to moditication of the corre:otness of the instruction distinctly 
the severity of the common-law rule. Con- assi,~ed for error, we must regard the rule as 
ceding negligence to be the foundation. we settled. 
must logically concede the desired remIt, that The learned judge therefore was rigbt In 
if the innkeeper shows by satisfactory proof the general instruction be gave the jury as to 
tb at he took due care, he is absolved from lia- the foundation of the plaintiff's case". In the 
bility. For my own part I apprehend that the press of the trial, bowever, the defense un­
liability. like that of a common earner, rested fortunately did not receive the same considera· 
()n the surrender of the owner'" possession and tiOD. Neither the question of contributory neg-
8L.R.A. 
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ligenee nor the effect of the Statute of 1855 was 
presented to the jury as it should have been. 

Volenti non fit injur£a,. and conduct of the 
plaintiff contributing to the loss, whether vol­
untary ornegligpnt, is always a defense. This 
principle. thougb not very cleady enunciated. 
was applied to the liability of an innkeeper 
even in Calye's Case, where the first resolution 
was that if the horse was put to pasture at the 
guest's request and stolen, the innkeeper was 
DOt Jiable, and the eighth (8 Coke, 32). that if 
the innkeeper requires his guest to put bis 
goods in sueh a chamber under lock, and the 
guest leave them in an outer court and they are 
stolen, the innkeeper shall not be liable. And 
however it might have been in the days of good 
Queen Bess, when Calye's Case was decided. 
and when the length of his wine bill might 
have been deemed sufficient consideration for 
the duty of an innkeeper to take care of his 
guest drunk or sober, it is now held in ourOWD 
case of Walsh v. Porterfield that intoxication is 
no excuse for the negligence of 8 guest which 
contributes to his loss. 

The evidence in the present case leaves. the 
circumstances of the robbery-in some degree of 
mystery. Ac('ordtngto theplaintiffsstory~ he 
locked and bolted his chamber door on going 
to bed. and found it open on waking in the 
morning. The back outer door of the botel 
bore marks of violence with a lIammer or otber 
tool, the catch of the dead latch was broken 
off~ and lJJatchesof a kind Dot used in the hotel 
were found scattered at various points. All 
this pointed to a burglary by outside parties. 
Yet the evidence is that the plaintiff's bedroom 
door bore no marks of violence anywhere. tbe 
key was in the lock. and the transom window 
was but a foot high and swung in tbe middle 
leaving only a apace of six inches throulJ'h 
which no person could possibly climb. How 
the~ did the thief get in? Tbere is no theory 
WhICh does not encounter some difficulties, and 
the first question that arises in the mind is 
Whether the plaintiff may not be mistaken in 
supposing he locked and bolted his door. The 
testimony is, that though a sober man he was 
Dot a total abstainer. and had been drinking 
that ~ve~ing. Did he get more than he thought 
a~d IS hIS recollection thereby beclouded? Or 
d~d he lock and bolt the door as he thinks, and 
dId t~~ beer get him. up again in a confused 
condItlOn o.f mind~ snd WRS bis open door the 
result of thIS? The other circumstances only 
a.dd to the difficulty of a satisfactory explana· 
tl0!l. The evideo<.-e in general, as already said, 
P0lD'ts to a robbery by outside parties. But 
the vest.carefully folded and laid between the 
two lap blankets on the hat-rack in the dininlJ'­
~rn: is hard to reconcile with such a theorY. 
• &"am, the evidence of }Irs. Wall as to the 
VOl~es on tbe porch, and of Rahn as to the men 
aSking for plaintiff. suggest the possibility of 
8L.RA. 

other parties in company with plaintiff and the 
loss of the money before he entered his room. 
As already sald. thele is no view of the evidence 
that does not meet with some difficulty. and 
such difficulty is always for the jury to 
solve. 

J mors are to exercise the same com mon 
sense and judgment in the jury box that they 
do as men in the affairs of life, only with a 
strict regard. under the direction of the court. 
to the nature, relevancy and weight of evi~ 
dence upon both sides. They cannot base ver­
dicts on surmise or conjecture without evi­
dence, but thev are not bound to believe an-in· 
credible story ~because no witness contradicts 
it. It is for them to survey the whole case and 
say whether the party having the .burden of 
proof has met it by a satisfactory preponder­
ance of evidence. The learned judge beloW 
was of opinion that there was not sufficient 
evidence of plamtiff's negligence to be consid~ 
ered by the jury. and therefore. thonghstating 
the law correctly as to such negligence, he lim. 
ited the jury to the consideration of the single 
question. whether or not there was 8. theft. In 
this view we are unable to concur. The diffi­
culties in the way of the plaintiff's theory and 
the general uncertainty of the entire occurrence 
should have sent the whole case to the jury with 
an affirmance of defendant's second and third 
points. 

The evidence in rel!ard to the sa.fe and the 
notice to guests is DOt as full and· satisfa.::tory 
as it might be, but it was sufficient to go tothe 
jury. The provisions of the Act of the 7th of 
May, 1855 (pub. Laws, 479), in regard to the 
place where notices must be posted,are intended 
to secure knowledge brought home to the 
guest. They may be said to be mandatory in 
the sense that as they amount to constructive ~ 
notice; they must be strictly complied with if 
constructive notice is relied on. But if notice 
in fact is proved~ then the provisions for con-' 
structive notice become immaterial. Defend­
ant testified positively to having called the 
plaintiff's attention to the notice at the head of 
the hotel register. though it. was probably not 
on this particular visit. The defendant denied 
it. This question should have gone to the 
jury for them to determine, under all the cir­
cumstances, the lapse of time since plaintiff 
saw the notice, if they find that he did have his 
attention called to it, the frequency of his visits 
snd his consequent familiarity with the eus· 
toms of the house. etc., whether he should be 
treated as having notice of the existence of a 
safe, andif so, whether his omission to avail 
himself of that protection, and his carrying 
such an amount of money to his bedroom, was 
negligence for which he must himself bear the 
loss. 

Judgment rez;ersed, and venire de novo 
auarded. 
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KENTUCKY COURT OF APPEALS. 

:Laura GOSS et al., Appts., .. 
Minnie R FR01IAN et al. 

( __ •• __ Ky •••• ___ J 

1. Proof of' the conduct of husband and 
wife toward each other, and of their expressions 
of hatred and fear of each otbflr. and of their 
statements, dUring the time they lived together 
apparentlyashusband and wife,as to non-access., 
may be admitted to show noc-access, on the ques­
tion as to the legitimacy of & child. 

2. The presumption tha.t a. child born 
in wedlock is legitimate, where tbe hus_ 
band and wife had opportunities of access, is not 
conclusive, but may be overcome by clear proof 

.' of the contrary, which may cocsist of proof that 
the husband was incompetent to have 8exuaJ in. 
tercourse with his wife or she with him.. 

3. Proof' of" the wife's adultery is"compe­
tent on the question of the legitimacy of a child. 
to corroborate proof that the husband was Dot 
capable of performing the sexual act or that he 
had abstained from performing it with his wife. 

4~ A mother is a competent witness to 
prove the legitimacy of her child begotten dur_ 
ing wedlock i1' such legitimacy is attacked; and 
in case she becomes & witness she will not be per­
mitted to withhold on cross-examination any part 
of tbe truth, even although it will disclOtre acts of 
adultery. 

or men to her periodically or whenever it is con­
venient or opportunity is afforded, is living in 
adultery within the meaning of the Kentucky 
statutes which forfeit her dower or digtributable 
share in her husband's property, whell she volun­
tarily leaves him and lives in adultery .. 

(November 26,1889.)]: 

APPEAL by cross-defendants from 8 judg­
ment of the Louisville Law and Equitr 

Court in favor of cross-petitioners in a SUIt 
brought by the executor of Solomon Froman, 
deceased, to obtain a settlement of his accounts, 
etc., tbe cross· petition setting up the birth of 
an heir after the making of the wiII, and pray· 
ing a distribution of the estate to such heir sub· 
ject to the dower rights of his mother. Be­
'Cf,'rsed. 

The fact~ are fully stated in the opinion. 
Mr. Burton Vance for Laura Goss, a.p-

pellant. . 
Mes81'8. Brown, Humphrey & Da.vie, 

C. B. Seymour and W. H. McGee for other 
devisees and heirs, appellants. 

Messrs. Thomas H. Hines and J. M. 
Wilkins, with Messr8. Abbott & Rut· 
ledge, for Elizabeth Wilson, appellant: 

The prima facie evidence of legitimacy may 
always be lawfully rebutted by satisfactory 
evidence that access did not take place between 
husband and wife, as by the Jaw of nature is 
necessary in oroer for the m:ln~ in fact, to be 
father of the child. 

6. A. woman who. during her abandon­
ment of' h~ husband, admits any man 

----~----------------------
NOTI.-PrellUmption of legitimacy 0/ child born in 

, -wedlock. 

Bastards are persons begotten and born out of 
lawful wedlock. Miller v. Andel"Son.l West. Rep. 
tlLO, 43 Ohio St. 413; 1 BL. Com. ~ 2 Kent, Com . .roB. 

If a woman pregnant at her marriage is delivered 
after marriage the child is legitimate. Miller v. 
Anderson, I!UpTa.. 

The law presumes a chfld to have been born :In 
lawful wedlock,and this pr~umption must prevail 
until overcome by clear and convincing proof ad­
duced by those alleging tlJegitimacy. Orthwein v. 
Thomas. 4, L. R. A. ~ 127 1lL 554.. 

Children of a mamed woman, born during cover­
ture. are presumed to be legitlmate. Be Romero's 
Estate, '15 Cal. 379. 

The fact that a woman gave birth to a fully de­
veloped child so soon after marria~e as to render it 
certam that it was begotten before marriage raises 
a legal presumption that it was begotten by him 
who became her husband. McCulloch v. MeCul-
10c~ 69 Tex. 682. 

The vresumption of legitimacy is a presumption 
Juris et de jure. Miller v. Anderson. 1 West. Rep. 
till. 43 Ohio St. {73. 

The burden of prOving illerritimacy lies enttrely 
with the person seeking to estabUsh it. Overlock 
v. Hall, 81 Me. 3!8; Plowes v. Dossey,8 Jur.N. 8.352., 
81 1.. J. N. S. Ch. 68L 

But In a later decision in England it has been 
held that it is not apresumptionjum et de jure, but 
may be rebutted by evidence which must be clear 
and conclusive and notrestingmerelyon a balance 
of probabilities. So where a child was born 2'16 
days after the last opportunity of the husband's 
access, and thf're was evidence in the wife's con. 
dnct tending to show that she regarded the child 
as the o1Jspring of her paramour, the qnestion of 
ita legitimacy was Properly sUbtnitted to the jury. 
8L.R.A. 

Bosville v. Atty-Gen. L. R. 12 Prob. Div.I77; Mor­
ris v. Davies, 5 Clark & F.163. 

A legal presumption relievea him in whose favor 
it ex1Sta from the necessity of any proof, but may 
be destroyed by rebutting evidence. Otherwise as 
to presumptions juris et de jure, against which no 
proof can be admitted. Dugas v. E<3tiletts, 5 La. 
Ann. 559; Davenport v. IIason, 15 Mass. 85; BaaIam 
V. State, 17 .Ala. 451. 

Presumption in favor of the legitimacy of cbll­
dren will not be made where the question is to be 
determined as one of fact and not of law.. Black· 
burn v. Crawford, '10 U. S. 3 WalL 1'15 (18 1.. 00.186). 

TM presumption of leGitimacy mati be rebutted.. 
The presumption of legitimacy may be rebutted 

both by positive and by presumptive evidence. 
Wright v. Hicks, 12 Ga. 155. 15 Ga.l60. 
In Louisiana tbis legal presumption can be over· 

comE> only in the mode and within the time pre­
scribed by law. Dejol v. Johnson, 12 La. Ann. 853. 

Elsewhere it can be overcome only by clear and 
convinCing proof of non-intercourse between the 
husband and wife. Egbert v. Greenwalt, ~ lUch. 
250; Van.Aernam v. Van Aernam, 1 Barb. Ch. 378; 
Patterson v. Games, 41 U. S. 6 How. 550 (12 1.. ed. 
553;; Sullivan v. Kelly. 3 Allen, 148; Hemmenway , 
v. Towner, ] Allen, 200; Fletteaham v. JuHan,1 Y. 
B. '1 Hen. IV. 9, pL 13; Stegall v. Stega~ 2 Brock. 
256; Cannon v. Cannon, 1 Humph. CO. 

The presumption of legitimacy of a child born 
during the period of marriage is not rebutted by 
circulll3tances which create only doubt and tru&­
picion, but is wholly removed by shOwing, first. 
tbat the husband was incompetent; second. that he 
was entirely absent. eo as to have had no access to. 
the mother; third. or entirely absent at the periOd 
during which the child must, in the conrse of nat­
ure, have been begotten; fourth. and preeent lWl1' 

See also 12 L. R. A. 3.39; 2;) L. R. A. 47.; 41 L. R .• -\. 760. 
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Kicholas, Adulterine Bastardy. p. 182; 
Banbury Peerage Case, 1 Siro. & Stu. 153j 
Hau;es v. Draeger, L. R. 23 Ch. Div. 178; JIor­
ris v. Dariea, 3 Car. & P. 215,427; Shuler v. 
Bull, 15 S. C.428; Wi"l80n v. BaM, 18 S. C. 69; 
State v. Shumpert. 1 S. C. 85; State v. Petta­
~wy, 3 Hawks (N. C.) 625; Com. v. Wentz. 1 
Ashmead, 271. 

The presumption of sexual intercourse be­
tween husband and wife may be n~butted by 
evidence of the feelings and' conduct of the 
parties. 

Wrig/ttv. Hicks, 12 Ga. 161; Wrt·ghtv.Hieks, 
15 Ga. 169; Cannon v. Cannon, '1 Humph. 410; 
Strode v . .J.lIagou;an. 2 Bush. 621; Remmington 
v. Lnds, 8 B. Mon. 61!. 

Mrs. Froman was permitted to testify that 
fihe had never been unfaithful to her husband. 
sDd had never had intercourse~ since ber mar· 
riage. with anyone but him. This was error 
under the Civil Code. § 606. which provides: 
"Seither a husband nor his wife shall testify, 
.even after the cessation of their marriage, con­
cerning any communication between them 
during marriage!' 

tice also Boykin· v. Boykin, 70 N. C. 262; 
Pt.lt~ttt ¥. Holgate, 3 Eng. L. & Eq. 100; P..ex 
v. &:nl1'ton, 5 Ad. & El. 180; Bamp v. Robin· 
$On, 16L. T. N. S. 29;.AylesfordPurage Case, 
L. R. 11 App. Cas. 1. 

Messrs. Helm & Bruee for ,appellees. 

day of June,1884. Soloman WhIte Froman, 
son of lIinnie R. Froman, was begotten during 
the wedlock of Soloman Froman and :Minnie 
R. Froman, and was born on the 3d day of 
JaDuary.1885, about seven months after the 
death of the putative father, Soloman Froman. 
Soloman Froman's will made DO provision for 
this after-born child, nor any provision for 
:Minnie R. Froman, the widow. Soloman White 
Froman claimed the entire estate, under the 
statute. as an after-born pretermitted child •. 
The widow renounced the provisions of the 
will, and claimed her dowable and distributable 
share of the estate. Issue was joined as to the 
legitimacy of Soloman ",Vhite ~'romaD. and as 
to the forfeiture of the widow's dowable and 
distributable interest bv reason of her aban­
doning her husband, Soloman Froman, and 
living in adultery. These issues were decided 
against the devisees under the will, and they 
have appealed to this court. 

It is to be regretted that questions like these 
should ever arise in the courts of this Com­
monwealth. Kentucky's matrons are famed 
for their high seme of virtue and exemplary 
conduct; and it is to be regretted that the con· 
duct of Mrs. }Iinnie R. Froman was 80 radical 
a departure from tWs fair fame as to impel us 
to declare her son. Soloman White Froman. 
illegitimate. The proof is that ].Irs. Froman 
left the house of her husband, Soloman Fro- ' 
man. on the morning of the 4th of April, 1884, 

Bennett, J.. delivered the opinion of the and went direct to Bowling Green. to the house 
eourt: of a Mrs. Wilson, where she remained at least 

:lIinnie R. Froman fs the widow of Solomon I a week, and then retW'ned to Louisville. and 
Froman. deceased. He died testate on the 3d took boarding with a certain woman, and 

under circumstances which afford clear and satis­
factory proof that there was no sexual inter­
course. Hargrave v. Hargrave, 9 Beav. 552; Com. 
v. Stricker,l Browne f.Pa.) Append. XLV!L 

Proof of impotency of h118band. 
It is presumed that a mature male has normal 

J)owers of virility. and the burden of prOl-'ing the 
contrary is on the party asserting it. Gardner v. 
State, 81 Ga. 1«. 
Th~ presumption of legitimacy arising from the 

f!leepmg together of husband and wife can be re­
butted only by clear and satisfactory evidence that 
some phYSical incapacity exlirted. Legge v. Ed­
D:ionds, 2S L. J. N. S. Ch. 125. 

The eVidence must prove bcyond all reasonable 
doubt that the husband could not have been the 
father: Phillips v. Allen. 2 Allen. 453. 

The l1Ilpotencyof the putative father, if true and 
krol"en, Would be conclush-e. and evidence thereof 

competent. State v. Broadway, 69 N. C.4ll. 

Proof of lIoo·access. 
A~cesg ~tween man and wife is always presumed 

'lJ.ntll otherw.i...o;e Plainly pro'{'ed, and nothing is 
allowed to impugn the legitimaCy of a child, short 
~~ proofs of facts shOwing it to be imposaible that 
II e hUSband COuld have been its father. Gainea v. 
~nnen. 00 U. S. 24- How. 553 (16 1.. ed. '170): 

bef ut it a h.usband went beyond seas two years 
tl[sti~7 the b~~ of her child, the conclusion is :irre­
East. ~~at It 18 illegitimate. Rex v. Maidstone, 12 

d So illegitimacy may be 'shown by proof of aban­
~nment by the husband, and his continued ab­
be nee from the State. for a period of four years 
te!~re t~e _birth of the child. Pittsford v. Chit-

Noef4 New Eng. Rep. 191, 58Vt.49. 
d~n.accesa of the husband need not be proved 
8 L. R the whole period of the wife's pregnancy. 

.A. 

if the circumstances show a natural impossibility 
that he could be the father, as where he had access 
only a fortnight before the birth. Bex v. Lutre. 8 
East,l93. 

Where a husband after a long absence did not 
rejOin his wife until eight months before the birth 
of a full grown child lhe could not have been the 
father. Heathcote's Divorce Bill. 1 Macq. H. L 
Cas. 535. • 

Opportunity of access becomes important to con­
sider, where the wife was notoriously living in 
adultery. Reg. v. Mansfield, 1 Q. B. 4!4, 5Jur.5lI5. 

Where the child -was born three months after the 
marriage, the wife was asked on cross-examina­
tion, "When did you first become acquainted with 
your hl18band?" and on her answering "Twelve 
months" the subject was dismissed. Anon. v. 
Anon. 22 Beav. (81; State v. Romaine,58 Iowa., 48. 

Where husband and wife, although living sepa­
rate and apart. had been in such a. situation that 
access might have been bad, the presumption in 
favor of legitimacy can be rebutted only by strong 
evidence; and if the access is proved. no inquiry as 
to paternity can be made. MorriS v. Davies, I) 

Clark & F. 163., 1 Jur. 9IL 

Parties themsekes flot rompetent 'Witnesses on the 
subject of acU88-

A woman cannot give evidence of the non-access 
of her husband to bastardize her issue, though the 
husband be deceased (Rex v. Kea. 11 East. 1lr.; 
Goodright v. Moss, CowP. 591); but the mother is a 
competent witness to prove the illegitimacy or 
her children. Rex v. Bramley,6 T. R. 3lO; Stan. 
den v. Standen, 6 T. R. 331 note (b.), Peake, N. P. 3:.:; 
Rex v. Beading, Lee, Cas. t. Hat'dw. 79; Rex v. Lu1!e. 
8 East, 193; Tioga Co. v. South Creek Twp.75 Pa. 
433. 

The evidence of the husband is not admi.sID.Ole tu 
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there remained as boarder until the death of, treated him for these diseases, untH his death. 
her husband; never visiting or seeing ber bus-I Froman continued to grow worse from the~ 
band after sbe left his house on the 4th of \ time Dr. Griffith commenced attending on 
April preceding. although she left him sick of bim until he died. That his condition may 
a fatal d1s~ase, of which h~ di.ed on the 3d of clea.dy appear, we quote from Dr. Honoway's­
June. .Mrs. Froman claims that her husband. testimony. which is as follows: "He had cedema. 
Soloman Froman. on the morning of the 3d of the lungs, or asthmatic breathing. and fre· 
o! April,-the day before she ldt his bouse.- quent paroxysms of asthma, excessive bron. 
flent for her to come to his room; that she went, chire. He had Jreneral dropsy. Tbis dropsy 
and he then had sexual intercourse with ber, was more generally displayed by the accumu­
getting her with cbiJd. If this story is to be Iation in his abdomen; by enlargement of tha-­
believed, the appellee, Soloman 'Vhit~ Froman, skin; by the dropsy of the skin of the abdo­
baving been thereafter born within the usual men. and the loins, back and thigbs; of the-­
time of gestation. is the child of Soloman Fro- I skin of the thighs and legs, and by the general 
man. Hut is the story to be bclie.ed? Does excessive accumulation of the fluid in the· 
Dot the proof disclose a state of case that scrotum. and in the skin of the penis,-S() 
utterly repels the truth of this story? Does much so that tbe penis proper could not be-­
Dot tlJe proof show a state of case that repels seen upon an examination, only tbe orifice. 
any "presumption of sexual intercourse "What- He had frequ~nt attacks of vomiting and Db­
ever? We think it does. Let us see. '" e stinate constipation, with loss of appetite. 
find that Soloman Froman on tbe 11th day of He was ment!llly dull, unless wben aroused by­
November, 1883, was affected with Bright's some special cause of escitement. He bad 
disease. and dropsy of the bowels, scrotum what is called 4 hebetude: With or witlout, 
and 1hi!!bs. Dr. Griffith attended on bim al· anodynes~ he aroused at Illy visits in a sleepy 
most daily, and treated him for these diseases. way in his bed or chair, and had to be ques· 
until the 7th day of Ja.nuary, 18S-1. at which tioned before he would give any answer aoont 
time he turned the case over to Dr. HollowaY'j his case. When aroused hy any special causO'· 
and be attended on Froman almost daily. and of excitement. be was more talkative. but con-

prove access, or any collateral fact tending to show 
that he bad opportumties of access. Wright v. 
Holdgnte,3 Car. & K. 158. 

The rule precluding the husband or wife from 
proving non·access for the purpoeeof bastardi7jng 
the issue applies where, on the day following the 
marnage, the husband abandoned the wife, and the 
Child was born shortly afterward at the bOuse of 
her employer, whom she !!Ought to charge with the 
paternity. Tioga Co. v. South Creek Twp. 8Upra: 
Parker "I. Way, 15 N. H.45; Davis v. Houston, 2 
Yeates, 289; Page v. Dentris1:>n, 1 Grant, Cas. 311; 
Dennison v. Page, 29 PIl.420: State v. Wilson, 10 
Ired. 1..131; State v. Herman, 13 Ired. 1.. 5re; 1 Phil 
Ev. 8'1. note. 

El-'idmee of tnte.TWUf31! 'With other me1L 

El'1dence of intercourse with other men must be 
limited to a ipe-riod such as to admit 01 the infer. 
ence that the child derived its paternity from that 
intercourse. Bowen v. Reed, 103 .!1ass. 4a. Compare 
Paull v. Padelford. 16 Gray, 263. 

Evidence that another DlaD had. connection with 
the-wife at about the proper time fer begetting the 
child is not competent unl~ coupled with evi. 
dence that the husband had no connection with her 
at that time. State v. Bennett;. '15 N. C.305. 

EVidence of acts of intercourse with otber men 
twelve months before the birth is inadmissible. 
Sabins v. Jones., 119 Mass. 167. 

The legal presumption ill rebutted by the facts, 
that the -,nfe led the life of a prostitute, was seen 
as such in company with other men, that thougb 
her hu~band lived in the sa.m.e town., he alwaya 
avoided ber, and that the child was born in ja.Il 
three yea:r9 after their separation. Sibbet v. Ains­
ley. 3L. T. N. S. 583. 

So illegitimacy is established by evidence of the 
motber living in adultery at the time when the 
ehild was begotten. lBarony of Saye and Sele. 1 
H. L. Cae. 501. 

lUegiUmaev mall be established 1>?J proof oJ (lthu 
facts. 

nlegitimacy IXlay be establ.llihed by any compe­
tent evidence, and proof thereot is not restricted 
8 L. R.A. 

to evidence ot iropotepcy OD the·part of the hus­
band. or of impossibility of acceg;!, ot' of inter­
course between the wile and a man other than bel'· 
husband. Wilson v. Ba.bh~ 18 S. C. 59. 

Hearsay evidence may be sufficient. Goerman's 
App. (Ps.) 1 Cent. Rep. 228. 

Depositions are admissible on tbe trinl of an iSSue· 
of bastardy. as in other civil actions. State". 
Hickerson, '12 N. C. 42l. 

The fact of paternity may be e;rt;abllshed by .. 
fair preponderance of evidence as in other cjvil 
Ck\..-~ People v. Camine,l Brown. N. P. (:Mich.) 
140; Young v. Makepeace,l03l:1a8!. 50. 

Eti(!enu not admisSible on question oJ paternffu._ 
Declarations of parties marIe after cohabitation 

has~darenotendenceto bastardize the iSSue. 
Be Taylor, 9 Paige. 6lL 

They are not admissible where no evidence is of­
fered of non-access at the time of conception.­
Dennison v. Page. 29 Pa. 4..9(). 

Neither the mother's declarations nor her hU3-­
band's, she having since deceased. are admissible­
OD the question of paternity (Cope v. Cope, 5 Car. 
It P. 604, 1 MOOdy & R. 269); but a baptismal regis­
ter describing the child as tbe illegitimate son of 
his mother is 8.d.miSsibl.e.. lb,£(!. • 

The father's declarations are insufficient to bas­
tardize the issue of his marriage ("Bowles v. Bing· 
ham, 2 }Iunf. ~. 3 Munf. 599); it requiffS the proof 
to SbOlf it was impossible that the husband could 
be the child's father. Vernon T. Vernon" is La. 
.Aco. UJ. 

But where non·access has been establlihed by 
evidence al.ittnde., the declaration ot the mother is 
admissible to prove the paternity of the child. 
Legge Y. Edmonda. 25 1.. J. N. 8~ Ctt..125. 

Adm1Ssions of the wife cannot be received to es­
tablish non-acce&, at the period ot conception. to' 
be-~dize her L'"8ue. cross v. Cross, 3Paige,13St. 

Evidence of the likeness of it. child to its suppased· 
father is not admissible upon the question of pa-­
ternity. United States v. Collins, I Cranch. C. Co. 
592; Hanawalt v. fl-tat-e. 64 Wis. 8l. But co:osuIt;­
Batev. Bowles, 'l Jones. L. 5~. 

·Nor is evidence of the color of the cbild's eyE'4' 
admiWble. People v. Carney. 29 Run. 41.. 
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fined himself to the subject that excited him: 
and then, when that passed away. he would 
relapse into his condition of hebetude. His 
urine was very scant, and when boiled with 
nitriC acid it had the appearance of soiled 
boiled white of an egg. His case was plainly 
ODe of Bright's disease in its advanced. stages:' 
.. This was his condition when I saw hiro in 
January,1884. The dropsical condition of the 
penis and scrotum got steadily worse from 
the :first time I saw him; only the orifice of 
the :3kin w here the penis was could be seen. 
He could not have had sexual iotercourse from 
the time I saw him in January~ 1884.. In bis 
physical condition it was Dot possible for him 
to have emitted semen into a woman. It was 
not possible for him to bave had connection 
'With a woman at any time during myattend­
ance upon him. The usual period of gestation 
is from 273 days to 280 days/' In his second 
deposition, he says! .. r aID satisfied tbat he 
Was Dot physically capab1e of performing the 
sex.ual act. r do not think it was possible for 
him to enter a woman so as to bring the semen 
in the track in such a manner that the sperma· 
tozoa could find their way to the ova. I 
Visited him from the 3d to the 9th of Feb­
Tuary, exceptingtheSth; then from the lOth to 
the 15th, excepting the 14th. I visited him 
the 17th, 19th, 20th, 21st, 23d, 25th, 27th and 
lst of Mflrch; then the 4th and 7th of ~Iarch 
twice that week; then the 11th of .March: 
once that week; then the 16th, 21st. 22d, 23d 
and 2'7th of :March; then the il1st of )larch and 
8th and 11th of April: then the 16th and 19th 
of April; then 23d and 21th of April and 3d 
of May. 6th of May Rnd 10th of May. Then 
I visi1.ed him on the 11th, 13th,14th, 1i\th,16th 
of May, and the 19th, 20th, 21st, 22d, 23d, and 
on the 24th; twice on. the 25th; to the 31st, in­
cluSive, twice every day; twice on the 1st of 
t!lne; and twice on the 3d of June, the day of 
J.lIS death." 

Fr?m what Dr. Holloway says, it was a 
Jluysl.cal lmpossibBity for Soloman Froman to 
get hIS wife with child at the respective dates 
that he visitoo him. Is it possible that. tbe 
l!e11ing could have abated between the 31st of 
b.arch and the Sth of April enough to ellable 
l~ to h~ve sexual intercourse at auy time 

dunng srud period't It may be possible. but it 
~eem:3 to us that such a conclusion is wbolly 
lr.r~tlOnal. _The doctor, in his almost daily 
VIsits before and after sai.d time, found him so 
SWollen as to be incapable of performing the 
seX!lal act, and growing worse all the time. 
So 1t see~s that there is DO ground whatever 
for f?rmmg' any rational conclusion that the 
h'Yellmg so abated within said time as to enable 

1m to pave had sexual intercourse. Such a 
(:onC}USlon would be wholly irrational. But 
fe are nat left to conjecture about tbis matter· 
uor the nurse, who was in daily 8ttendanc~ nron .soloman Froman, and slept with him 
li;htly. during said time. says that his swel· 
im g dId not abate, Dor did his condition at all 
Fr prove .. He also says that he knows Soloman 
::M~IllFn dld not have sexual intercourse with A s: roman on the morning of tbe 3d of 
p!::~J. DOr at any other time for several months 
MrsV1Fs. It also appears that Soloman and 
era!' roman lived like cats and dogs for sev· 
S L. ~~hs prior to ber leaving his house on 

the 4th of April; that he usually spoke of her 
as "the damned dirty bitch," and she of him as· 
.. the damned old son of a bitch." lIe accused 
her of poisouing him, and she said that she bad 
poisoned him in order to get him out of the­
way. She also said, time and again, he could 
not,even before he was taken sick, have sexual 
intercourse; that she and he had ceased, for at 
least a year before bis death, to have inter. 
course with each other. He said the same.· 
thing. It also appears from the proof that she· 
had sexual intercourse with Ed Ward ilL 
Bowling Green, on the night of the 4th 01 
April, and several other times during her stay 
in that city, aDd afterwards with another. It. 
also appears that during her marriage state, 
before and after her sojourn in Bowling­
Green, she wrote this Ed ·Ward unchaste and: 
lascivious letters. The appellees. did intro. 
duce proof to the effect that, in April and 
l,lay, Soloman Froman was seen going about 
his husiness, and that no swel1ingwasobserved, 
and. from the W!1y that he handled himself. no. 
unusual swelling existed. These witnesses 
might be mistaken as to the time. Their recol­
lection may be explained npon tbe ground of 
mistake as to time; but these doctors and 
nurses liad reason to :fix and recollect the time. 
There is scarcely any room for an honest mis­
take. Their story is either true, at least as. to. , 
the swol1en condition of this man, or it is a. 
fabric3tion. From the high character of the 
'Pbysicians, and the apparent honesty of th~ 
nurses, the latter ,fact is wholly improbable. 

But it is contended that the -proof of the COD4 
duct of l,Ir. and Mrs. Froman towards each 
other; their expressions of hatl'l"d and fear of 
each other; their statements during the time­
that they lived together, apparently, as hus­
band and wife, as to non-access,-are incom­
petent as tending to show Don-access. It is­
also contended that. where parties. ha.ve 0PPOI'4 
tunities of access~-sexua1 intercourse,-the-­
child begotten in wedlock is conclusively pre­
sumed to be legitimate. We do not so under. 
stand the law as to either proposition. We un· 
derstand the law to be that where the hUsband 
and wife have opportunities' of access~ there­
arises a very strong presumption that they did. 
have it; but this presumption may be over· 
come by cIeaI' proof to the contrary. which.. 
may consist of proof that the husband was in~ 
competent to have sexual intercourse, or from 
some cause he bad declined to have sexual in­
tercourse with his wife, or she with him. If 
such proof of conduct, declarations, etc., were· 
not admitted as proof, it would be almost im~ 
possible to prove that the husband and wife' 
had declined to have sexual intercourse with 
each other. It is a fact that husbands and 
wives, though living in the same bouse or on. 
the same farm, have often so lived. not 8S hus· 
band and wife. but in fact in a state of se-para~ 
tion; so, in the absence of proof of constant 
watch over them, night and day. it would be· 
impossible to prove non·access. unless the proof 
of conduct, declarations, etc., were admitted 
as evidence. 

It is also contended that the proof of adul~ 
tery on the part of the wife was incompetent. 
'Vhere access is either expressly or impliedly­
admitted, such proof is ordinarily ioadmL~ible .. 
unless it is such proof as unquestionably es--
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tablisbes the fact of illegitiInacy; as that of an accnsation of a wanton violation of bermar. 
the adulterous intercourse by a white woman, riage vows, and is a stigma Upon the child, and 
having a white husband, with Ii. negro. and the taints its blood, if the charge be true. There­
,child born in the usual course of time thereaf- fore, to hold that the mother. thus assailed. 
ter was a negro. But where proof shows that could not support her own innocence and 
the husband is not capable of performing the honor. and the purity of the blood of her child, 
sexual act, or that the parties have abstained by her oath that she was true to herself and 
from performingtbesexual act, then it is com- offspring by keeping sacred what is enjoined 
petent to prove adultery On the part of the by both divine and human law, and upon the 
wife as corroborating the main fact. If :Mrs. keeping of which the refinement and elevation 
Froman was shown to be, in fact, a virtuous oftberacedepend,wonld be a barsh ruleiodeed. 
woman, such fact wou1d create the belief that But, while she is allowed to do this, and in 
there w&s some mistake or false swearing in dubious cases she should do 'this, she should 
reference to the incompetency or non-access of not, upon cross-examination, be allowed to 
her husband, or else incline the chancellor to withhold any part of the truth. The whole 
adopt the theory of the expert physicians, to truth should come, although she would have 
-the effect that though, from the swollen condi- to disclose acts of adultery. 
tion of Froman, he could not enter .Mrs. Fro- The General Statutes provide, in substance, 
man's person. yet in his effort to make the that if the wife voluntarily leaves her husband • 
.entry, bis semen found its way into the vagi- and lives in adultery, she shall forfeit her right 
na, and the appellee Soloman White Froman of dower and distributable share in the hus­
Was the fruit. But the proof of her adultery band's real and personal estate. This Statute 
drives away these conjectures and strained does not mean that she shall constantly live 
theories, made in behalf of chastity. and cor- with one man in adultery during her abandon~ 
roborates the proof of non·access. ment of the husband, in order to forfeit her 

We do not understand that, where the hus- right of dower or distributable 8hare; but if 
band's acces.s is either expressly or impliedly she admitsauy mau or men to hel: periodically. 
admitted or proven about the time the child is or whenever it is convenient or opportunity is 
begotten, the child's legitimacy is in all such afforded, during said abandonment, such con· 
-cases conclusive. The pNsumption, in such duct constitutes a living in ,adultery, within 
eases, ig only conclusive Where proof may be the meaning of the Statute. It is cleaT from 
introduced, pro and wn, as to the question of the proof in the cause, that Mrs. Froman's con­
legitimacy. No probabiJities can be weighed duct was as above described, in consequence of 
and considered. The fact of illegitimacy in which she forfeited her right to dower and dis· 
Buch case cannot be established by the weight tributable share in Soloman Froman's estate. 
of evidence... Nothing short of some fact The judgment is reterlled, with directions to 
thoroughly establlsbed, and which, when ea- deny Soloman White Froman any interes~ 
tablished, cannot be explained away, as the whatever in Soloman Fromnn's estate, and to 
-ease just mentioned of a wbite woman baving I deny ~Irs. Froman any do\\ er or distributable 
a negro child, will be allowed to prevail share in said estate. and for further proceed~ 
-against the presumption. The proof of the iogs consistent with this opinion. 
illegitimacy of the child. begotten in wedlock, 
is a direct attack upon the mother's virtue. and I Petition for rebearing overruled. 

WASHINGTON SUPREME COURT. 

'TERRITORY of WaShington, ex 'TeZ. George 
O. KELLY, Appt., 

<. 
J. P. STEWART et al. 

(_.u._ Wash. __ ._~_} 

A statute authorizing the creation of a. 
municipal corporation by a judicial court, 
u\)On petition of a 1ll.ajority of the inha.bitants of 
the territory to be incorporated, is unconstitu~ 
tionaJ as delegating legislative functiOJl8 to the 
court. 

(Dunbar,J .. disunt&) 

£February 13.1890.) 

APPEAL by relator from a judgment of the 
District Court for Pierce County sustl'lining 

:a demurrer to the complaint in a proceeding to 
determine by what authority defendants 
claimed to exercise the powers of trustees of a 
>certain municipal corporation and to dissolve 
such corporation. Reversed. 

The facts are fully stated in the opinion. 
SL.RA. 

Me38rS. Fremont Campbell. PrOl. Atty •• 
C. H. Hanford and Thomas Ca.rroll. for 
appellant: 

Section 1889 of the Revised Statutes of the 
United States, together with chap. 168, p. 101, 
2t United States Statutes at Large, of Con­
gress, Second Session, conferring llpon the 
Legislature the right to create municipal cor· 
porations, does not contemplate or penuit the 
Legislature to delegate such right to courts 
or judges. 

Galeiburg v. Hau:klnMn. 7'tf DI. 153: Peopls 
v. Carpenter, 24 N. Y. 89; People v. j),""ecada, 
6 Cal. 143. 

In States where the right is recognized, the 
courts have universally held that such statutes 
do not imply any such power against private 
consent. 

lJevorrf. App, 56 Pa. 163; lkmJ11gh of Bloom· 
ing Valley, 56 Pa. 66; People v. Bennett, 29 
Mich. 451, 18 Am. Rep. 115, 116. 
. The order inwrporating Town of puyallUp 
IS void. The power to make such an oider l! 
DOt judicial and not vested in said judge by 
law. 

See a180 33 L. R..A. 638; 39 L_ R. A. 214. 
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PeQj1lev. Bennett, 29 l\Iich. 451,18 Am. Rep. I by an order -made by the judge of this conrt, 
10i; People v. Nevada, 6 CaI.143. at chambers, in tbe City of TaCOID:l, Wash. T., 

.J[e~sr8. B. F. Jacobs and Town & Lik- on 11,1" 31st day of Jllly~ A. D. 1888, and eu-
ens, for appellees: ten upon record in this court. (3) That a 

The legislative function is the predetermina- cerlified copy of the record of said order, and 
tion of what the law shall be for the regula- of the proceedings in,the matter relating to the 
tion of all future cases falling under its provis- alleged incorporation of said Town of Puyal­
ions. lup, marked 'Exhibit A,' is bereto annexed for 

BaUsv. Kimball.2 D. Chipman (Vt.) 77; Coo-- reference, and made a part of this complaint, 
ley. CODst. Lim. 5th ed. pp. 109, 110; ~Tel.lJland and a correct plat, showing the boundaries of 
v. Marsh, 19 lll. 383. saidaUeged incorporated Town of Puyallup, as 

The judicial function or power is "to adjudi- defined in said order, and the location of the 
cate upon and protect the ri~hts and interests relators farm, hereinafter mentioned, marked 
of the citizens and to that end to construe and "Exhibit B/ is bereto annexed for reference. 
apply the law," and made a part of this complaint. (4) 'l'hat 

Cincinnati, W. cf: Z. R. Co. v. Clinton 00. 1 said order is void, and of no effect; for tbe same 
Ohio St. 77. Examine also King v. Dedham was made by the judge, aforesaid, upon the ex 
Bank. 15 Mass. 447; Gord01I v, Ingllram. 1 parte application of John Beverly, Esq., with­
Grant, Cas. 152; Beebe v. State, 6 Ind. 501; out & hearing being granted to the relator, or 
Taylor v. Place, 4 R. 1.324. to any of the inhabitants, or owners of prop-

A. statute may be conditional and its taking erty, within the boundaries of said alleged 
dect may be made to depend upon some sub- Town of PuyaUup, and without any notice 
sequent ~vent. being given of said application; and no oppor-
~ee BU'l'lin'}ton v. Leebrick. 43 Iowa, 252; tunity was at any time given to the relator, or 

Baltimorev. (]lunet, 23 Md. 449; State v. Kirk- any other person whomsoever, to remonstrate 
lep, 29 :lIld. 85j Walton v. Greenwood, 60 Me. against or oppose,tbe incorporation of said 
.a5e. town, or to question the validity or sufficiency 

Act of Territorial Legislature approved of the petition upon which said order was made, 
Feorll~ry 2, 1888, does not dele$ate legislative or to make complaint as to the boundaries of 
authorIty to the courts, as the Legislature by said alleged town; and no legal or good evidence 
thr.t Act prescribes the liabilities, duties, POW-I was produced before the judge upon which to 
-ers and privileges of said corporations, and the base the findings of fact recited in said order; 
-Statute, and not the court, determines the ex- and power to make said order is not judicial, 
t~nt and nature of the powers of the corpora· and not vested in said judge by law. (5) That 
bon.." the relator is the owner of real property situated 

Jlol'J"istouJn v. Shelton, 1 Head (Tenn.) 24; within the boundaries of said alleged town, as 
fay,~e!, v. Bremen,16 JUo.88; Burlington v. defined by said order; and be and many others, 

eebl"uk, 43 Iowa, 252. owners of property situated within said alleged 
Th.e Act is Dot unconstitutional because of town, have not consented to the incorporation 

certslll powers and duties conferred upon the of said town, and are unwilling to have said 
Co~rts III relation to the mode of organizing town incorporated with boundaries including 
said towns, as these duties are judicial in their their said property. fOl" that sai.d property is 
nature! and the Legislature, and not tbe court, partly improved and cultivated farming land, 
pre:,cnbes the powers, duties and liabilities of and no part thereof is platted into town lots and 
WhICh the corp(lration is possessed. streets: aDd they are unwilling to consent to 

Kayser v. Bremen, M<fJ"1'istmcn v. Shelton the laying out of and extending streets across 
~~d Burlington v. Leebrt"ck, kUpra/ Bank of their said land, or to taxation of said ]and~ by 

lenan!Jo v. Broun, 26 N. Y. 467; People v. such alleged municipal corporation," 
Salomon. 51111. 37; Bur,qeS3 v. Put, 2 Gill, 11; To this complaint the defendants demurred 
ft.am.mona v. Haine8~ 25 Md. 541; Com. v. for tbe alleged reason that the same did not 

Mtrose, 52 Pa. 391. state facts sufficient to constitute a. cause of ac­

-no Anders, .Ok. J. t de1ivered the opinion of 
we cou.rt: 
f This action was brought in the District Court T th.e Second Judicial District of '\"ashingtoD 

~rfltory, holding tenus at Tacoma, in and for 
"'" eree County, to inquire and determine by 
to hat W~rrant or authority the appeUees claim 
tb exerCISe the powers of a board of trustees of 
one tTown of Puyal1up, in that county, and to 

s them from office as such board of trustees 
T~d to dissolve said municipal corporation: 
n e complaint states: ""(1) That the above­
i:npe.d defendants, at a place called "~uyallup: 
.full lerce County~ Wash. T., do now unlaw­
na Y act 8S a mUnicipal corporation under the 
'l\-i~e and .style of the "Town of Puyallup: 
{)i tout belDg l~gany incorporated as 20 board 
lio rustees of saId al1eO"ed municipal corpora· n (0) Th • ., 
Por~r" at sIDd defendants act as such cor­
{If t lon, and exercise the powers of such board 
8 L.rustees9 under color of a.uthority conIe-ned 

R.A. 

tion. The district court sustained the demur­
rer, and caused judgment for costs to be en­
tered against the plaintiff. 

From this judgment plaintiff appeals to this 
court; and we are caned upon to determine the 
question of the legal existence of the Town of 
Puyallup, which also involves the validity of 
the Act of the Legislature approved February 
2, 1~88. entitled" An Act for the Incorporation 
of Towns and Vil1ages." the first section of 
which, SO far as is material to this case, is as 
fol1ows: H 'V here a majority of the taxable in­
habitants of any town or village within this Ter­
ritory Ilresent a 'Petition to the judge of the 
district court, having jurisdiction of real ac­
tions in such county, settin~ forth the metes lind 
bounds of such town or vtllage. together with 
the adjacent bounds, in all not exceeding in 
area one square mile, which they desire to in­
clude therein, and praying that they may be 
incorporated, and police established for their 
local government,. a.nd the judge of the district 
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court sbaU be satisfied that a majority of the 
taxable inhabitants of such town or vil1nge~ as 
"hown by the last assessment yoll of said coun­
ty. shall have signed such petition, sucb judge 
of the district court shall cause such petition to 
be entJ;;>ted in full O'n the records of such court .• 
together with the names of the petitioners, and 
shall thereupon make and record an order 
declaring such town or -village duly incor­
porated, designating in such order the metes 
3Ild bounds tbereof, and tbe Dame of such town 
Of village, and thenceforward the inhabitants 
within such metes and bounds are a body pol­
itic and corporate." 

The proceedings for incorporating the town 
were inaugurated by the presentation to the 
judge of the district court, by one John Bever­
ly, of a petition signed by sixty-three persons 
therein, representing themselv(,s to be a ma­
jority of the taxable inhabitants of the Town 
of Puy:.tllup. praying that they might be incor­
porated under the name of the "Town ofPuya!­
lup:' and police established for their local 
government, and that trustees be appointed for 
the government of said town. The petition 
also specified a.nd defined the metes and bounds 
of the proposed territory to be incorporated, 
and alleged the area thereof to be in aU not ex­
('eeding one square mile. On the 31st day of 
July, 1888, the judge of ilie district court, at 
chambers, in the City of Tacoma, in Pierce 
County, in response to the prayer of the peti­
tion, made and entered of record an order 
dec1aring the Town of Puyallup to be duly in­
corporated under and by virtue of the laws of 
Washington Territory, and in said order ap­
pointed defendants as a board of trustees oftbe 
town, iD accordance with section 2 of the In­
corporation Act. 

It is admitted by the demurrer. and was con­
ceded by counsel on the argument of this case, 
that tbe relator is the owner of real property 
situated within the boundaries of the territory 
described in tbe petition, and den ned by order 
of tbe court; that he did not consent to the in­
corporation of the town; thathe was unwilling 
to have it incorporated with boundanesinclud­
iog his property; that his said real estate is 
partly improved and cultivated farming land, 
not platted into town lots and streets, and that 
he is unwilling to consent to the laying out of 
and extendin£ .streets across the same; that he 
is unwilling to submit to taxation of his land 
by said municipal corporation; tbat no notice 
of the presentation of the petition was given; 
nnd that the relator had no opportunity to be 
heard. or to remonstrate against, or opposetbe 
incorporation of tne town. or to question the 
validity of the order of the judo-e, or to make 
complaint as to the boundaries of the proposed 
municipal corporation. I 

The proceedings are assailed by appellant as 
not being in accordance with the law relating 
thereto. He objects that the petition is de, 
fective in not stating tbat the s:gners tbereof 
were a majority of the taxable inhabitants of 
the towD. according to the last assessment Toll 
of the county, and that the order of the judge 
was made npon the certificate of the county as--
8€SSDT who is Dot empowered by any law to SQ 

certify; that there was no evidence before the 
judge or court to warrant the order; and that 
the order was made without jUrOOiction of the 
SL. R. A. 

subject matter by the court. As the law reo 
quires that the petition to be presented to the 
judge shall be si.gned by a majority of the tax­
able inhabitants of the tOWD or village to be in­
corporated, and that the judge shall be satisfied" 
in some way not speClfied by law. tbat a ma­
jority of the taxable inhabitants of the town or 
village, as shown by the last assessment roll of 
the county. shan bave signed tbe petition, it is 
quite doubtful whether an omission to state in 
the petition that the petitioners are a majority 
of the taxable inhabitants as shown by the last 
assessment roU of the county, is not a matter 
substantially affecting the subsequent proceed· 
ings. But. however this may be, we are not 
disposed to hold the incorporation invalid on 
that account, but will assume that the law was 
substantially COIIlplied with. 

'Ve now come to the consideration of validity 
of the law itself. The object of the Act of the 
Legislature was the incorporation of towns and 
villages. as expressed in the title; and, as the­
meaning of the eJ:pression "towns and yillages" 
is not defined by the law, we must presume 
that the words were intended to be used in their 
ordinary acceptation, 8S meaning an aggrega­
tion of houses and inhabitants more or less com­
pact. The word "town" was originally from 
the Anglo-Saxon word "tun;" an inclosure, and 
meant a collectiol:! of houses inclosed by a wall. 
Anderson, Law Diet. title TOlCn. 

"The fundamental idea of e. municipal cor· 
poration proper, both in England and in this 
country, is to invest compact or dense popula­
tions with the power of local self-government.. 
Indeed, the necessity for such corporations 
springs from the existence of centers or agglom­
erations of IKlPulatioD, having, by 'Xeason of 
density and numbers. local orpeculinr igterests 
and wants, not common to adjoining sparsely 
settled or agricultural regions. It is necessary 
to draw the line which separates the limits of 
the place and people to be incorporated. This 
is, with us. a legislative function_" 1 Dmon~ 
}Iuo. Corp. 3d ed. § 183. 

In England, this power was formerly given 
by 8 royal grant or charter, presumably at the 
request of the municipalities themselves. hat in 
this country municipal corporations are purely 
the creatures of statutes. h They possess DO 
powers or faculties not conferred upon them, 
either expressly or by fair implication, by the 
law which creates them. or other statutes sp-
pIics.ble to them." Id. § 21. . 

It being conceded that the power to cren~Et 
municipal corporations is vested exclusively l.n 
the Legisl!lture~ the qoestion arises, Can thIS 
power be delegated; and, if so, to whom, or to 
what agenCies? Counsel on both sides agree 
that the Legislature may deleg:lte its fUDctlOns 
in some measure; but tbey disagree as to the 
legislative power to carry the principle to the 
extent attempted in the Act in question. On 
the one side, it is contended tbat the Act ap­
proved February 2, 1888, does not in fact dele­
:rate legislative anthority to the courts; that 
the Statute~ and not the court, determines the­
extent and nature of tbe powers of the co~o­
ration; that a statute may be valid, thQugll Its 
taking effect may del)end on wme subsequen' 
event, and that the powers and duties o! ~b! 
Courts in rela.tion. to the mode of organlZlDo 
towns are judic:ia.l in their nature; tha.t the 
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Legislature, and not the court, prescribes the 
powers, duties and liabilities of the corpora-
1.i.on,-and, on the otb(>r, it is urged that the 
law of Congress conferring upon the Territorial 
Legislature the right to create municipal cor· 
porations does not permit t.be Legislature to 
delegate such right to the courts or judges; 
that the law is mandatory upon the court, is 
a~inst public policy and authorizes the taking 
of property without due process of law, and 
without notice or opportunity to be heard; 
·-and tbat the including of farming laud in incor­
porated towns is unreasonable and unju...<rt. 

Tbe incorporation of towns by general 
statutory law is 8 departure from original 
methods, and is of comparatively modern date; 
.and it would naturally be expected that the 
procedure for their organization by this means 
would not be uniform throughout the different 
States of the Union. It would be practically 
impossible for the Legislature. by a general 
]a w. to fix and define the boundaries of every 
municipal corporation that might be organized 
·under it; and that question is therefore deter· 
nUned in some other way. designated by the 
general law of theparticularjwisdiction. But 
the authority to incorporate~ with us as in 
England, has been restricted to cases in which 
compact communities already exist who desire 
to assume a corporate character and bave tiliee established for their local government. 
d. ~ .183. But, unless specially restrained by 

constItutional provisions. the Legislature may 
~el~gate the power to determine the territorial 
Imlts of the municipal eorporation, and there­

by ~ett1e what property and persons will be 
SUbJect. to municipal control. to appropriate 10-
eal bodIes or bo&rds of officeIB. 1 Dillon.lIun. 
Corp. supra; People v. Bennett, 29 :\1ich. 451. 
. It wou1d hardly seem pro"Qable that the Leg­
lsIa.t~re, while p1'Ofess5.ng to pass a law for 
the lDcorporation of "towns and villaaes" 
really intended to include therein rural district; 
or farming lands not platted or laid ont in lots 
Or blocks, especially against the will of the 
bWll~r of such property; and yet the Statute, 

Y ItS. terms, covers and includes just such 
~Iases; and we do not feel at liberty to construe 
1 otherwise. 
~~e entirely'a!n'ee with the learned judp:e 

: 0 decided th~ case of People v. .&nnett, 
(Jiben be says .that "there are few, if any, acts 

state, beanng upon individua1s. more im­
POrtant than those which determine their lib­:1 ~ be included in particular municipalities; 
nD t e cases Bre very rare in which they have 
i ot been allowed an opportunity of being heard tb. every step of the proceedings." And, where 
itue. i,ndividual has not expressly assented, or 
in p~edly done so, by settling- and rema~nin(J" atld en~e.('ommunity needingcorpoI':J.te poweT~ 
men?T1V11eges. it seems t09 plain for argn­
he . tbat he should fit least be accorded a 
se\f:nng ?efore being compelled to subject him· 
ioal.~r hI~ property to the dominion of a munie· 
eom1 Y Wltb whose interests he has nothing in 
in thmon. This view of the law was adopted 

In e case of People v. Bennett. above cited. 
~6 p~be case of IkmJU.qh of Blomning Valley, 
be inc16~ ~:vas held that farming land might 
'POtatio u e 10 the limits of 3 municipal cor· 
(ttherwi!e.bY Consent of the owner, but not 

~L.R.A. 

And in Borough of Little Nead01t8, 28 Pa. 
256, it was held that the community pro[Xsing 
to be incorporated was too sparse to be called 
a "village", within the meaning of the law. 

On the contrary, it has been held in New 
Hampshire, with equally good reason, that the 
selectmen of a. town, in deuning the boundaries 
of a village, could not exclude any part ofit. 
but must include the whole within the village 
limits. Osgood v. Clark, 26 N. H. 307. 

Appellees contend, as before intimated. that 
8 statute may be conditional, and its taking 
effect made to depend upon some subsequent 
event; and, to a certain extent, the principle is 
recognized by the courts. As an illustration. 
the Legislature may enact a general statute for 
the formation of private corpor!ltions; and its 
taking effect, as to fiOY particular corporation, 
may depend upon the assent of the parties 
interested. They may withhold their assent 
at pleasure, but cannot be forced to become 
incorporators. If they accept the terms and 
provisions of the law they are presumed to be 
benefited thereby; but, if they reject, they can· 
not be injured. 

While a sta.tute may be conditional. and only 
take efi"ect upon the happening of a future 
event. we hold that the place where it is to 
operate. its .. ~tus:' must be. fixed defin.itely by 
the Legislature itself, or delegated to some 
body or agency capable of exercising legislative 
functions, and not left to the will or caprice of 
localities to determine whether it sha11 be aIr 
plicable to their particular community or not. 
LocaIOption Laws bavebeen sustained by Borne 
courts, but the place where they were to take 
e1Iect has always been defined by law, and not 
left conditioned upon the discretion of the pe()­
pIe of any and every locality in the State . 

To sustain the position of appellees. counsel 
cite the case of Burlington v. Leebrlck, 43 
Iowa. 252. The question there was as to the 
power of the City of Burlington to enlarge its 
limits by extending its boundaries over con­
tiguous territory; and the court held that the 
law authorizing a petition for the purpose by 
the city council. to be presented to, and acted. 
upon by. the circuit judge, aDd issues to be 
found and tried as in other proceedings. was 
not invalid as an unwarranted delegation of 
le,!!islative power. basing the opinion on the 
ground that the determination of the issues by 
the court was a judicial act,-a mere ascertain· 
ing- of the condition upon which the law might 
take effect. But in delivering the opinion the 
court used the following lan~age: "Nor is it 
proper to designate the tblDg to be accom­
plished by this Statute as the creation of a cor· 
poration. A corporation is an artificial being 
clothed with certain powers. In the present 
case, mch a corporati.on ~xis.tsJ known 83 the 
'City of Burlington! When the ..!.ct sought; 
in this petition is accomplished. DO new corpo­
ration will have been created." From this 
language we might infer that. had the question 
before the conrt been that of the formation of 
a municipal corporation. the decision might 
have been different. 

In the case of Kayser v. Bremen, 16 Mo. 88, 
tbe incorporation. of a town br the county 
conrt, in pursuance of a genera statute, wu 
upheld on the ground that the court acted 
judicially.. and had no discretion, and no 
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authority to vest any power in the corporation. 
And in the case of M()1'riBto'lfm v. Shelton, 1 

Head (Tenn.), 24, a law substantially like the 
one under consideration in this case was held 
valid and constitutional for the reason that no 
legisJative power was deleeated to or exercised 
bv the court. This ]ast'-' decision, however, 
was under a Constitution which provided that 
"the Legislature shall bave power to grant such 
charters of incorporation as they may deem 
expedient for the public good." We do not 
feel bound by the decisions in these cases. If 
the court in either of the cases acted judicially 
in the matter before it, then, certainly. it 
should have had a right or "discretion" to ex­
ercise its judgment. If its action was not 
judicial, then, surely. it must have been a 
delegated legislative power which it exercised. 
Counsel for appellees also cite the case of 
Blanchard v. Bissell, 11 Ohio St. 96. The 
controversy in tliat case waS as to the validity 
of the Statute in relation to the annexation of 
territory to cities; and it was claimed by Bis­
sell, in a proceeding to enjoin the conection of 
certain taxes levied upon his property by the 
city council, that the order of the county com­
missioners for the annexation of the district 
embracing his property was void because it 
included bis property with that of others~ 
without his consent~ and against his remon­
strance The court sustained the law on the 
ground thnt the county commissioners were 
properly clothed with power to do the acts ob­
jected to. Each party was entitled to a hear­
ing under that Statute, and the commissioners 
were empo.wered to order the anIlexation or 
not, as they might deem reasonable and prop­
er. We agree with that decision; 'Rnd, if 
our Statute were like the one upon which it 
was based, it would be stripped of its most 
objectionable features. 

In the late case of People v. Flemz'ng, 10 
Colo. 553, the Supreme Court of Colorado held 
that a law which prOvides that when the inhab­
itants of any part of the county not embraced 
within the limits of any city or incorporated 
town desire to be organized into a city or 
incorporated town, they may apply by petition 
to the county court, and proTiding, also, for 
the manner of procedure in the organization of 
such contemplated town or city, was not in 
conflict with the Constitution. The decision 
in that case seems to have been based upon the 
broad ground tbat the Lcgislature, if not 
expressly prohibited by the Constitution, may 

delegate the power to form municipal corpo­
rations to unorganized private individuals; in 
other words, to the people themselves. 'Ye 
cannot consent to follow the reasoning in that 
case, or to concur in the conclusion reached 
by the learned court. 'Ve think the better 
doctrine is that laid down by Judge Cooley in 
his work on Constitutional Limitations, 4th 
ed.l45, 146, which is as follows: "The pre­
vailing doctrine in the courts appears to be­
that, except in those cases where, by the Con­
stitution, the people have expressly reserved 
to themselves a power of decision, the function 
of legislation cannot be exercised by them even 
to the extent of accepting or rejecting a law 
which has been framed for their considera­
tion." But we would not be understood as 
holding that the Legislature could not delegate 
the power to put the machinery of municipal 
corporations in motion to courts which are not 
purely legal tribunals. The Courts of Quarter 
Sessions of Pennsylvania, and the County 
Courts of Oregon, and perhaps of other States, 
are vested with administrative, and,. in a meas­
ure, representative, powers: and they are prop· 
erly intrusted with the functions attempted 
by our late Territorial Legislature, by the law 
in Question, to be imposed upon the district 
judge. , 

We hold that a judicial c01,lrt cannot exercise 
legislative functions, and that the Legislature 
cannot impose such power upon it. People v. 
Bennett, IiUpra/ Peopk v. Nerada, 6 Cal. 143; 
Galesburg v. HawkiMtm, 75 TIl. 153; People v. 
Carpenter, 24 N. Y. 89. 

Owing to the importance of this case. we 
have given it all the consideration in our 
power, under the circumstances; and we have­
been greatly aided in our labors by the learning 
and diligence of counsel on both sides. And 
we are constrained to hold that the Statute 
under which the Town of Puyallup was organ~ 
ized is invalid, and cannot be sustained. '[bEt 
cause will therefore be remanded to the court. 
below, with directions to overrule the demur­
rer, and to proceed in accordance with this 
opinion. And it is so ordered. 

Stiles, Hoyt and Seott. JJ., concur. 

Dunbar. J.: 
I concur in the result, because I do not think 

that the petition was sufficient; but I CRnDo' 
COD cur in the opinion that the Act of tIll) 
Legislature was unconstitutional •• 

MISSOURI SUPREME COURT. 

BARBER ASPHALT PAVING 'CO., &:pt., 
". 

Mary C. HUNT, Appt. 

( •• ~_._Mo._~~. __ ) 

1. It will be presumed that an ordi­
nance was properly signed by the Speak~ 
er of the House of Delegates, where the journal 
recites that his signature was affixed in open ses-

... Ilion, and no objection is noted on the journal al~ 
though it does not expressly recite that all the 

,.. matteI'S of detail were complied with~ and the I 
8L.R.A. . 

charter of the City provides that it shall be signe!l 
in open session, and that before the ofllcer's sig­
nature:is affixed ·'he sball suspend all other busi­
ness. declaring that such bill will now be read.' 

2. The adjournment of' the House of 
Delegates on the day bills are presented to the 
mayor for hiS approval will not prevent tbem 
from becoming valid ordinances.. it duly filed bY' 
the mayor, with his approval. in the'city reP 
!er's office, although the charter of the city prO­
vides that every bill shall become an ordinance 
when "returned within ten days to the House jp 
which the same originated, with the appro .... al of 
the mayor." 
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3. The tads that the work of street pav­
ing prescribed by an ordinance is COT" 
ered by letters-pa.tent, under which theex­
elusive right is held by one company. and there-­
fore that no competition for the work is po~ible, 
will not prevent letting a contract for the work 
under a charter providing that snch contracts 
sball be let to the lowest responsible bidder. 

(February :u. 1800.) 

APPEAL by defendant from a judgment of 
the Circuit Court for the City of St. Louis 

in favor of plaintiff in an action to enforce pay~ 
ment of eettain speda.l tax bills issued to plain' 
tiff by the City of St. Louis in payment for 
work done upon certain streets. A,ffi'rmed. 

The case sufficiently appears in the opinion. 
).l1T. Charles M. Naptou. for appenant: 
The journals must actually show I on their 

faee, every fact necessary to make va1id the 
proceedings of the General Assembly, and 
When they do not show this, no presumption 
will be made that the fact existed. 

Spanfller v. Jacoby. 14 ill. 297j Turleu v. Lr 
gan County, 17 Ill. 151. 

The Legislature must be in session when' If, 
~il1 is presented .to the governor, and when it 
131'eturued by him to the-House. 

PMple v. Hatch; 33 TI1. 9. 
Tbe governor or mayor forms one brancb of 

the legislative body, and can do no act as Il 
part of it after an adjournment..' 

TI'Ulltees of &11001 IHlJt. ~--'-o. 1 v. Ormliby Co. 
1 Nev. 340; Fowler v Peirce, 20al. 165. 

A sending of the bill to the city register is 
not a "return to the House.·~ 

Opinion of Judges (Re Soldier, Voting Ell!), 
45 N. H. 607. 
. Where a city is empowered by its charter to 
Improve streets 8t the expense of the a.djoining 
lot owners, but required to let all such work to 
the lowest bidder, it cannot contract for laying 
a pav~ment at the expense of such lot owners, 
the rlgbt to lay which is patented and owned 
by one fum.. 

Dean v. Charlton, 23 Wis. 590; Wells v. 
Burn~am. 20 Wis. 112; Xiw(8011.Paument Co. 
v. Pall/ter, 35 CaL 699; Rugglelv. ColUer, 43 
~140' 3,'j3, 377; Burg€S8v. Jf!jfe)'son, 21 La. Ann. 

3;. Dolan v. Xew York,4 Abb. Pro N. S.397: 
1 Dlllon, ltun. Corp_ ~ 467. Bee also Merritt 
v, Po;tc11ellter, 71 N. Y. 309; 0' Byrn~ v. Pldla­
delph~a, 93 Pa. 225; Be Eager,45 N. Y. 100; 
-:.,~rlem GasUgltt Co. v. ~~ew Yo-Tk, 33 N. Y. 
-'}, P«>pie v. Ii1ag.q, 17 N. Y. li84; Hasting. 

v. <..>olumbu8, 4.2 Ohio St. 585. 
b Me8ST8.lIitchcock, Madill 81:; Finkeln .. 
urg for respondent. 

C 
Shenrood. J., delivered the opinion of the 

aun· 
s Th~ grounds upon which the defendant re­
t~ts the payment of the tax bills in suit are 
11 ~: first, that tbe ordinances in question were cb passed and approved as reqUired by the 
fo a:ter; and, lecond, that the work'provided 
in.1f'in27the ordinances was not let as provided 

. , art. 0, of the charter. 
orJ.he cbarter provisions in respect to passing 
biUl~nces (art. 3, % 22) are as follows: H No 
shan hall become an ordinance until the same 
of e hay! beeD signed by the presiding officer 
8 L a(' 0 the two Houses, in open session; and, 

• R. A.. 

before such officer shan affix bis signature t() 
any bill, he shall 81lspend aU otker business, d&­
clare that such bill will n()11J be read, and t1:at if 
no objections be made, he wiU sign the same .. 
to the end that it may become an ordinance~ 
The bill shan then be l'cad at length, and, if no­
objection be made, he shall, in the presence of 
the House. in open session. and before any 
other business is entertained, affix his signa-­
ture, which fact shall be noted on the journal. 
and the biB immediately sent to the other 
House:' 2 Rev. Stat. 1879, p. 1584. 

Defendant put in evidence the journal of the­
House of Delegates for March 20, 1883, which, 
after giving in full the report of the proper 
committee that these two bills were truly 
enrolled, proceeds as follows: .. Tbe bills, as 
above, were read at length. No objection be· 
ing made, ].'11'. Speaker !Iarriot, in the presence 
of the House. in open session, affixed his sig· 
nature thereto, as required by tbe cbarter." 

Upon this fact being tbus shown by the 
journal, the defenrlant contends that tbe char. 
ter provisions marked above in italics were not 
complied with. and therefore the ordinance 
passed is null. These provisions of the charter 
are copied from section 37, art. 4, of our State 
Oonstitntion; and upon that section it has been 
ruled that a bill passed by the Legislature be­
came a law where the same wag signed by the 
presiding officer of each of the two Houses in 
open session; that this provision was manda­
tory, but the other provisions. relating to mere 
matters of detail, were but directoryj and, as 
no objection was noted on -the journal, the 
presumption would be indulged tbat the mat· 
ters of detail were complied with; that the 
Legislature proceeded by right. and Dot by 
wrong. State v. Mead~ '11 ~I{). 266. 

Here the journal expressly recites that the 
signature of the speaker Qf the Honse was af· 
fixed in open session. On the authority of the 
case citro, it must be ruled that the bills in 
question become ordinances, as against the ob­
jecti.on a.lready considered. 

But it is urged that the billsfaiIed to become 
laws. becallse never returned to the House in 
which they originated. Section 23 of art. 3 of 
the charter provides: U Every bill presented to 
the mayor. and returned within ten days to the 
House in which the same ori:!inated, with the 
approval of the mayor, shaJl'-becoroe an ordi· 
nance." 

The testimony shows the bills, thougb signed 
by the mayor, were not thus returned, both 
Homes baying adjourned :Marcb 27.1883, sin6 
die,-the day on which the bills were presented 
to the JIlayor for his approval. But the testi. 
mony also shows that the mayor on the same 
day tiled the bil1s in the city register's office 
on the day of their approval. 

Section 23 of art. 3 of !be charter contem­
plates that cases will arise where 8 bill shall 
not have have been returned to the Hou!!e 
wbere the same originates; and, be<;ides. there 
is DO provision in the charter that "no bill shall 
become an Ol'dinance," which shall not be re­
turned by the mayor to the House whel'e the­
same origincted. The same considerations, 
ther~fQre, apply here as 'Were applied in Mead's 
Calle, supra/and we hold the ordinance as 
valid, as a~inst tbis objection also. 

Section ~7 of article 6 provides how billa 



VERMONT SUPREME COURT. Ara.. 

for work shall be awarded, to wit, that the 
board of public improvements sball "let out 
15aid work by contract to the lowest responsi· 
ble bidder, subject to the approval of thecoun­
.cit " Upon this point it is insisted that such 
provision was viobted, because the work-of 
'street paving prescribed by the ordinances was 
-covered by letters-patent, under which plaintiff 
held the exclusive right, and therefore there 
was no competition for said work. This point, 
though adjudicated in other jurisdictions, is a 
-ease of first impression in this State. In New 
York it has been ruled, under a statute requir~ 
ing all city work to be let "to the lowest bid· 
<der," tbaL the common council were not pro­
bibited from letting a contract for paving a 
'Street with material or in a manner not admit· 
ting competitive bids o:r proposals. Be Dugro, 
150 N. Y. 513. 

This ruling was approvingly followed in 
Baird Y_ l:tew York, 96 N. Y. 567. 

Prior to the time the subject was discussed 
in New York, a similar ruling bad been made 
in :Michigan. Hobart v. Detro'U,17 Mich. 246. 

These cases seem to 113 to rest upon the cor· 

rect basis. It certainly was never Intended 
that the city authorities should be unable 
to make a contract. however necessary to the 
public welfare such contract might be, if the 
article desired, or the manner of the perform­
ance of the contract required the lbe of 8 
patented article. Such a construction of the 
charter we regard as "sticking in the bark, Hand 
as subordinating the whole powers conferred 
on the common council to the meaning of two 
or three words contained in a single section of 
the charter. Besides. the rights of those inter­
ested are protected by the neCessity of obtaining 
the approval of the council to any contract. A 
different view of the matter under discussion 
has been taken in Wisconsin (Dean v. Oharl­
ton, 23 Wis. 590), but by a diVlded court; and 
it is noteworthy that the Legislature of that 
State did not approve the view of the statute 
taken by the court, and so changed the statute, 
so as to prevent the continued prevalence of the 
objectionable ruling. Mills v. Charleton, 29 
Wis. 400; Dean. v. Borchseniu8, 30 Wis. 239. 

For these reasons 'Ire affirm tllejudgment. 
All concur, but Barclay. J.. not sitting. 

VEIDIONT SUPP.E~IE COURT. 

Mary J. TOWNSHEl'>'1} 
•• 

-George H_ GRAY et al., Censors of the Ver­
mont S~te Eclectic Medical Society. 

(. ___ •• VL •••••• 1 

1. No power to confer the degree of M. 
D •• or any other degree. is given to a corporation 
by the general law of a State authOrizing incor­
poration for the purpose of maintaining a literary 
and scientific institution. 

'2. A diploma f'rom an Institution having 
DO power to give it is not sufficient to entitle a 
person to demand a license as physician from the 
C€llflOt"S of a medical society under .Hev. Lan. 
• 3911. 

(April S. ]soo.) 

PETITION for a writ of mandamus to com­
pel defendants to issue to complainant 8 

.certificate authorizing ber to practice medicine 
within the State. .Dismissed. 

The facts are fully stated in the opinion. 
Mr. J. C. Baker for complainant. 
Mr. A. H. Ruse for defendants. 

Powers, J., delivered the opinion of the 
.court: 

This is a petition bv the complainant, claim­
ing to be a graduate of the Vermont :\.Iedical 
College, and bolding a diploma of that conege 
-conferring upon her the degree of M. D., 
against tbe defendants, who are the censors of 
the Vermont State Eclectic l\fedical Society, 
praying that a writ of mandamus be issued 
commanding the defendants, as snch censors, 
to issue to the complainant a certificate author­
izieg her to practice medicine in this State. 

Our Statute provides that every medical so-. 
clety chartered by the Legislature "shall is..':ue 
-certificates to physicians and surgeons who 
~.L. R. A. 

I furnish evidence by diploma from a medical 
college or university. or by certificate of exami­
nation by an anthorized. board. which satisfies 
said censors that the person presenting such 
credentials has been, after due examination, 
deemed qualified to practice the branches meo­
tioned in such diploma or certificate." The 
case shows that the complainant presented to 
the defendants, as such censors, her diploma 
aforesa.id, and the defendants refused to issue 
the certificate above referred to on the ground 
that the Vermont ~Iedical College bad no legal 
power to issue a diploma conferring the degree 
of !I. D., and so the complainant had not 
shown credentials entitling her to a license to 
practice medicine_ . 

The main question in issue is whether said 
medical college has the power to issue diplo-­
mas which entitle the holder to the license pro­
vided for in the Statute. Without ~wing into 
the question at length, touching the power 
conferred by the Statute upon the censors, 
which has been discussed in argument, it is 
plain that this board has the power to decide 
in the first instance whether a diploma pre­
sented to it as evidence of the holder's right to 
a license is 8 genuine or spurious document. 
So far, at least. the board may sit in judgment 
upon a diploma; and in this case the board ad· 

l-udged that this diploma did not have such 
egal efficacy, as evidence, as would warrant 

the issue of a licence. 
The Vermont Medical CoUegewas or~nized 

under the provisions of the 10th subdivision of 
§ 3664, Rev. Laws. That section provides tbat 
"persons may associate together and have the 
powers of a corporation for either of -the fol· 
lowing purposes: ••• (10) To establish and 
maintain literarf and scientific institutions.'-

Liter sections in the same chapter enume­
rate the powers wbich. such associations rosy 
have, namely: may have & corporate name •• 
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·corporate seal; may adopt by-laws; may sue 
and be sued; purchase and bold real estate; 
may raise money. and divide lheir capital stock 
into shares. 

Under this subdivision, it is argued that a 
medical college may be organized with the 
power to confer the degree of M. D. It is 
fundamental that a corporation has such power 
·only 3.!1 is conferred by its charter, with such 
incidental powers as are necessary to enable it 
to exercise its chartered power. No express 
power to confer degrees can be found in the 
Statute under which this medical college was 
·organized, and hence the power to confer de­
grees must be classed as incidental to the gen­
eral powers of 8 corporation formed for the 
purpose of maintaining a literarv or scientific 
institution, if it exists at an. It"would hardly 
do to say that literary or scientific institutions 
~ave such power upon any theory that without 
It they cannot answer the ends of their creation. 
The degree of ~I. D. is something more than a 
mere honorary title. It is a certificate attest­
ing the fact that the person upon whom it has 
been conferred -has successfully mastered the 
curriculum of study-prescribed by the authori­
ties of an institution created by law, and by 
law authorized to issue such certificate. It 
!hus has a legal sanction and authority. But 
~t has more. In practical affairs, it introduces 
Its possessor to the confidence and patronage of 
the general public. Its legal character gives it 
;& moral and material credit in the estimation of 
the world, and makes it thereby a valuable 
property right of great1Jecuniary vaJue. 

The scope of 8ubdivision 10 of the Statute in 
question may be discovered by looking at the 

·other subdivisions of the same section. These 
~ro'vide for the vrganization of library associa· 
~Ions; bands of music; associations for breed-
109 fish, for bringing to justice thieves and 
:ur~lars. building meeting houses, securing 
. unal grounds. etc. The articles of associa­

tIOn are to be filed in the town clerk's office in 
the town where the association is €lrganiz~. tn this points to association of limited and 
~ca.l ~cope. The filing of the articles of asso· 

-(,latIOn, which constitute the charter under 
:Which the association proceeds with its work, 
10 t.he town clerk's office, indicates that the 
~eg}SIature did not regard such associations as 

"tb'I.Vmg powers, the exercise of which concerned 
e general -public. The power to confer de­

~ees, Dot being conferred explicitly by the 
~talute, and not being necessary to enable a 
Iterary or scientific institution to carry forward 

studies of a literary or scientific charncter. 
clearly does Dot exist at all. Philadelpln"a 
Medical College Case,S Whart. 445. 

It is no more appropriate to say that a 1iter· 
aTY or scientific institution, without special 
statutory power, can confer the dc.cree of lI. 
D .• than to say that it may confer the degree 
of LL. D. or D. D.~or A. B.; for it is plain 
that Jaw schools, theological schools, universi­
ties and colle!{es ("an be org:mized under this 
subdivision equally well with medical schools. 
Enry State in the Union has cbartered these 
institutions. And it is beHeved that Done of 
them has ever ~upposed that, with all the 
widely €numerated powers delegated to them, 
it had the power to confer degrees of any kind 
unless such power was expressly conferred in 
its charter. In the case of the Castleton 'Medi. 
cal School, cha.rtered many years ago, the 
charter at :first granted contained no deIcea· 
tion of power to confer degrees, but at the 
next session of the Legislature it was amended 
by an Act giving-SUCh power. SUCh has, mani­
festly, been the le~islative idea. respecting the 
nece~sity of specml authority from the law­
making poweTof the government toUChing the 
right to confer degrees; and construing this 
General Statute, providingforthe organization. 
by voluntary association, of persons for local 
and comparatively unimportant purposes, in 
the light of the commou usages and common 
understanding of people respecting the rights, 
privileges and emoluments universalJy accorded 
to persons upon whom de,.!!'rees have been can· 
ferred, we are clearly of the opinion that the 
Vermont .Medical ColIe~e bas no power. under 
its articJes of aSSOciation, to confer degrees of 
any kind. To h01d that the Legislature, by a. 
general law, intended that sny three men in 
any town of the State, bowever illiterate or ir­
responsible, might or~aDize and :flood the State 
with doctors of medicine, doctors of law. doc • 
tors of divinity, masters of arts, civil engineers 
and aU the other Tarlous titles that everywhere 
in the civilized wO'I"ld have signified high at· 
tainments and special equjpment for profes­
sional work, is to liken it to the witty French 
minister who threatened to create so many 
dukes that it would be DO honor to be one, and 
a burning di.'~~ce Dot to be one. . 

The complainant,therefore. in suhmitting her 
diploma. to the board of censors. did not fur. 
Dish that board any sufficient Elvidence of quali. 
fication that entitled her to the license asked 
for. 

T/J.e ~tition i8 dilmisw, u:ith costL 

CONNECTICUT SUPRE)IE COURT OF ERRORS. 

Uary LAWLER, Appt.. 

•• 
John P. MURPHY et al. 

(58 Coun. 29D 

-1 • .!-n agreement bY' an insuranee ass()oo 
_c tion to pay & sum. received from a. 

dea.thassessmeDt~ not exceeding $1,000, with 
& further provision that the death claim shall be 
payable within sixty 1ays after proof, giving the 
form of notice and pr0ces5 for collecting death 
8~ments. and containing a promise by insured 
to pay 8SSel'ISmeuts, imports a promise by the in .. 
mrance a.."8OCiation to make. or cause to be made.. 
the necessary assessment. 

2.. Whatever is neceSS&r)" to' be done 

~OTE.-Co-ntTact of mldual henefit tl88Oclatwn.. I bersbip dDel!l not dUrer in any essential particular 
com:a contract made be-tween a mutual beneflt! from an ordinary policy of mutual life insurnnce. 

: 8 L. p::::a Ita member by the certificate of mem- ~it having all the characteristics of an 1n....«unrnca 

See aIM 37 L. R . .A.. 5S7. 
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In order to accomplish work specially contracted 
to be pertonned.i8 parcel of the contract, though 

.' not specified. 
3. Whatever may faIrly be implied from 

the terms or nature of an instrument:is, in judg. 
ment of law. contained in it. 

4. A complaint alleging a state otf'aets 
from which an agreement to make an ru:sessment 
upon members of an inSUl'8.UCe organization can 
be implied. and claiming damages for failure to 
make the assessment, is not insufficient becau...'<e 
it does not state in terms an agreement to make 
the as"essment. 

6. Individual members of' an unineor­
pora!ed association are liable for contracts 
made in the name of the association without re­
gard to the question whether they so intended, or 
so understood the law. and even if the otber 
party contracted in form with the a..."80ciation, 
and was ignorant of the names of the individual 
members composing it. 

8. An aetion at law ean be sustained 
for breach of the contract of B mutual benefit 
society to make an a...~essment. 

'I. The measure or damages for breach of 
an agreement by an in8l1rance organization to 
make an assessment, and to pay the proceeds 
thereof, not exceeding $1,000. where each mem­
ber contracts to pay an assessment of whatever 
the officials deem necessary, upon the death of 
any member, is prima facie the sum of $1,000. 

(J)ecember 00, l8S9.) 

APPEAL by plaintiff from a judgment of 
the Superior Court for Hartford County 

sustaining a demurrer to the complaint in an 
action brought to recover upon a mutual ben­
efit certificate of life insurance. ReuTsed. 

eontract. Supreme Commandery K. of G. R. v. 
Ainsworth, 11 Ala. «3; Statev. Bankers & M. Mut. 
Ben. ..A.sso. 23 Kan.499; Er..dowment & B. Asso. v. 
State, 35 Kan. 253; Bolton v. Bolton, '13 Me. 299; 
Miner v. Michigan Mut. Ben. Asso. 6 West. Rep· 
111,63 Mich. 338; State v. Mel'chantll Exch. Mut. 
Benev. Society, 72 Mo. 146: State v. Farmers & M. 
Mut. Benev. Asso.I8 Neb. 276; Folmer'sApJl. 87 Pa. 
1ll3. 

An association forthe transaction of the businesl!l 
of life and casualty insurance on the co-operative 
or asse&lment plan is in etrect a mutual benefit 80-

ciety, the members of which must take notice of 
and are bound by its by-laws and articleg of asso­
ciation. Hesinger v. Borne Den. Asso. 41 Minn. 516. 

The members are presumed to contract with ref­
erence to the charter and by-laws of such a&!!oc:f.a.. 
tions. thou~h they be not recited in the contract. 
Holland v. Taylor, 9 West. Rep. 600. ill Ind.l2l: 
I'armer v. State, 69 TeL 56L 

See, 88 to distinction between mutual benefit 
associations and lif~ insurance. Burdon v. MBS8a­
chusetts Safety Fund Asso. 1 L. R. A. 146, 6 New 
Eng. Rep. 84{). li7 !o!ass. 360. 

As to fraternal associations, see Alexander v. 
Northwestern :Masonic Aid Aseo. Z L,-'B • .A..I61, and 
flOtu, 126 IlL 558. . 

Cerlifieates issued entitling the holder to money. 
to be paid from 88Sessments upon the survivinlr 
members, are in legal e1Ject poliCies of insurance; 
and the rules of law governing l.moh policies are 
applicable. Elkhart Mut. Aid B. & B. Asso. v. 
Houghton,l03 Ind. 286,1 West. Rep.2S4.. 

A nominee in the certificate is entitled to receive 
only the amount actually eollected. on an assess­
ment made for his benefit, and not a sum equal to 
$1 a.."Se8Sed. to each member. Be La Solidarite Mut. 
Ben. Asso.68 caL 39!. 

A beneficiary under a policy in a mutual insur-
8L.R. A. . 

The facts are fully stated in the opinion. 
Mr. C. E. Gross~ for appellant: 
This is an agreement to pay $1,000 unless the 

defendants shall within the sixty days make a 
death assessment and fail to receive therefrom 
that sum, in which case the agreement is to 
pay only the amount so received. 

Niblack, Mut. Ben. Societies, § 405; Free­
many. :ft~ationalBen. Society. 42 Hun, 252,254, 
257; 0' Brlen v. Home Ben. &elety. 51 Hun, 
495. 499; Peek v. Equitable Accident ..1880. 52 
Hun, 2.'i5; Kansas Protediu Union v. Whitt, 
36 Ran. 764; Hankinson v. Page, 31 Fed. Rep. 
184. 

That no assessment was made with reference 
to this case is some evidence that none was nec· 
essary. 

Freeman v. National Ben. Sodety. 42 HUD, 
257. See also Bailey v. Mutual Ben . .AS80. 71 
Iowa, 689, 692. 

An averment of demand for an assessment is 
Dot necessary. 

NiblaCk. Mut. Ben. Societies, § 396; Free­
man V. l!lational Ben. Society, 42 Hun, 255. 
See also Kansas Proteetive Union v. lf7dtt. 36 
Ran. 760; Smith v. Corenant !Jut. Ben. A880. 
24 Fed. Rep. 685. 

'When the contract provides that an assess­
ment shall be levied and the proceeds thereof, 
not exceeding a c.£rtain sum named. shall be 
paid to' the beneficiary, it has been heid tha~ 
the iosurers are prima facie bound to pay the 
maximum amount named, and the burden of 
proof is on them to show that a less amcunt 
has been or could only have been collected. 

Elkhart Mut . ..Ald. B. &; B . ..d880.V HougltfG1l. 

aace association operated upon the £aBeij3"D!e;;.'t 
plan cannot recover on thepollcy by ac-ijo:'l a,gaifu;t 
the a8.!!ociation, where the assessment to pay tb9 
Jl(llicy has not be€n made: yet be may. by ?roper 
proceedings. compel the association to make -I;he 
L"SeSSment. Ra.in.!;bargerv. Union Mut. Aid M.ro. 
'l2 Iowa, un. 

No claim can be made !lgQinffi; a mutual aid asso­
ciation unless B certiflcate has be€n issued desig­
'nating the person who is to receive payment. 
Bishop v. Grand Lodge E. O. of Mut. Aid, 43 Hn~ 
4,j2. See Burdon v. Massachusetts Safety Fund 
Asso.l L. R. A.l46, 6 New Eng. Bep. sro, 147 Mass. 
BOO; Davidson v. Old Ppople's Mut. Ben. Society. 1 
L. It. A. 482, 39 Mino. 303: Lorcherv. Supreme Lodge 
K. af H. (Mjch.) 2 L. It. A. 200-

Paument of a88essnunf.3 bu i~red. 
Where assured agreed in the- application to paY 

"one assessment .. within thirty days from its date. 
and the by-laws provide for suspension upon fail­
ure to pay assessments within thirty days froID 
their date, the certificate lapges upon the failure to 
pay any one assessment within the prescribed time. 
Stanley v. Northwestern L. Asso. 36 Fed. Rep.15. 

But to operate a suspension, notice must have 
been duly given to the delinquent. lbW. 

Where the by-laws: provide that the time of lUg. 
peneion is to be had by vote of the lodge. B BUg. 
pension by an omcer, without !mch vote. is illegal. 
Supreme Lodge K. of H. v. Wickser, 72 Tex. 257. 

The thirty days within which an RS8et'sment 
is required to be paid should not be estimated frOID 
the date of the notice, nnIess it was sent within a 
reasonable time after the date of the assessment. 
Stanleyv.Northwe8tem L. Asso.aupra.. 

Where the member holding the certificate wa~ 
habitually dilatory in the payml;'nt ot aS8eS8mel!ts 
levied ap.inst his share, the fact that the s.ssociation 
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1 West. Rep. 284, 103 Ind. 286; Lueders v~ 
Hartford L. &: Ann. Ins. Co. 12 Fed. Rep. 465; 
KflnJJl1,!J Proteetiu Union v. Whitt, 8Up1'a; Sup­
piper v. Covenant Hut. Ben. ASBo. 20 Ill. App. 
595; CO'Unant Hut. &n • ...4880. v. Hoffman, 110 
!II. 606. 

There is no need to resort toachancery C<JUl't 
to compel an assessme.nt before a recovery can 
be had at law. 

Niblack. ].lut. Ben. Societies. §§ 408. 409; 
IIankinwn v. Page, 31 Fed. Rep, 184,; Tayk/f' 
v, ",-Yational Temp. Relief Um'on. 12 ·West. Rep. 
92, 941110. 35; Earnshaw v. Sun Nut. Aid S0-
ciety, 11 Cent. Rep. S08, 68 ~Id. 465. 

The defendant! are liable as individuals. 
DafJison v. Holden, 4. New Eng. Rep. 818,55 

Conn. 103; Niblack. Mut. Ben. Societies. § 1,05. 
See also F'redendall v. Taylor, 26 Wis. 286; 
Bl-akely v. Bennecke, 591\'10. 193. 

..I.lfessra. Charles E. Perkins and A. Per. 
kins9 for appellees: 

Defendants could not be made liable person­
ally on a written instrument signed by them 
o.nly in the capacity of officers of the organiza-
tion. -

Hifc"-k v. Buchanan. 105 U. S. 416 (26 L 
ed.1078); Heloitt v. Wheeler, 22 Conn. 557. 

Upon such an agreement as this no action 
lies against anyone for the amount of the in· 
surance, but the remedy is in equitY,to oblige 
the proper persons to make an assessment and 
pay it over. 

Smith v. C<raenant )Jut. Ben . .A880. 24 :F'ed. 
Rep. 685; Eggleston v.Oentennial .. .'tfut. L. A.'lso. 
19 Fed. Rep. 201; Bufdon v. MaS8(fdwsett9 
Safety Fund Asso. t L. R. A. 146, 6 New Eng. 

Rep. 840. 147 Mass. 360; U. B. Nut. Accident 
A88o. v. Barry. 131 t'. S. 100 (33 L. ed, 60); 
Bafley v. Mutual Ben . .A88O.71. Iowa. 689. 
Newmar, v. Covenant Mut. Ben . .A880. 72 Iowa. 
242. 

Seyw.our,. J.,. delivered the QpiniQD of the 
court: , 

This is an appeal from the judgment of the 
superior ('ourt sustaining the defendant's de­
murrer_ The cause of demurrer upon which 
the issue was found for the defendants alleges 
that it appears from the contract for a brench 
of which the suit Wag brought, that the only 
agreement made thenin was to pay sucb sum 
as might be received from a death assessment~ 
and that it is not alleged in the complaint that 
any such sum was ever received. 

To understand the force of this objection and 
the considerations applicable to it, it is neces­
sary to set out the contract in full It is as 
follows: 

Certificate No. 446. Benefit $1,000. 
Connecticut State Insurance Fund of the 

Ancient Order of Hibernians of the State of 
Connecticut. 

In consideration of one dollar. initiation fee. 
and assessments levied from time to time by 
the directory, Thomas Lawler, of Division No~ 
2 of Hartford, County of Hartford. State of 
Connecticut. receipt of which is hereby ac. 
knowledged. and the agreement on the part of 
the said Thomas Lawler to accept the follow. 
ing conditions and rules as a part of this con­
tract between said A. O. H. Insurance Fund 
and birnself,hereby constitutes the said Thomas 

tn many instances received R8SCssments from rom 1 Michigan Mut. Ben. Asso. 6 West. 'Rep. 117. 63 Micb. 
after they were dua, and reinstated him as & mem- ~. 
ber, was & waiver of thede several forfeitures, but Where it was the directors' duty under the by. 
not of the future prompt payment of as;;essments Jaws to order an assessment, and the chairman was 
8.i! one of the eondi.tions of the co.utmct. CrOE£man empowered to a.p'Pro-ve the proofs of death, and r MU8Sachusetts Ben,.Assn. 3 New Eng • .Rep. 511. at the directors' meeting the notice of death was 
is ?!lass. 435. received, but not the proofs, and they Instructed 
The by-laws n:;.ay provide that upon the death of the chairman to exam,ine the proofs upon arrival. 

II member, each member should pay $1, in order to and instructed the secretary to issue the notice of 
:ake UP. the amount to be paid to the nominee in assessment if the proofs were found correct, and 
S ~. ce~tl.cate of the deceased member. & La. thereafter the assessment was accordingly made in 

o Idante Mut. Ben. Asso. 68 CaL 392. good faith, it was legal; and a member's failure to 
thlInder alaw ofa benevolent society, which makes pay it barred his beneficiary from recovery on his 
a; nonp~yment of asseiOSmenbi for a given period death. Passenger Conductors L. Ins. Co. v. Biro. 
tb er n?tice operate as a suspension 'ipso facto of baum.lO Cent. Rep. 63, nspa. 565. 

e deli~quent member, it is not necessary that the Where. at the time the assessment was laid. the 
;u~enSlon Ihall be judicially ~termined by any flS'3QCiation had money enough in its hands to 
~d ca.tory Of the order. Borgraefe v. Supreme meet all its obligations, such fact l'I'fil not render 
l2i get K. & L. of H. i West. Rep. 98, 22 Mo. App. the a~ment voilL Crossman v. ]'IaS8achusetts 

Th Ben. Aseo. 3 New Eng. Rep. 517. H3Ma...«s. 435. 
e beneficmries of a member who stands IruS- Where an Act providea that, in an action for the :nded at the time of hi!- death cannot recO'vet' on recovery of an assessment, a certificate of a mutua) 

lU e be~efit Cf:'!rtitlcate. upon the ground that the insurance company p,hall be evidence to prove the 
m OOrdinate lodge had continued to treat bim 8.3 a claim to the assessment, unless the party sued will 
p ember, and to treat his unpaid dues to the su- make a certain affidavit, if such party makes the 
l~me lOdge as dues payable to the subordinate affidavit, the cQmpany must prove its dalm. Sus. 

ge for which it had extended him credit. ibid. quehanna 1tlut. F. Ins. Co.. v. Gackenbach, T Cent. 

.Asse,wnent8 on death of member&. 
",:here asses5lllenta upon the death of members 
001 Tt! ordered by the association, they became due 
lury~fterpropernotice thereof WIl8 given to the in· 
jIli ~ and the objection that the notice giyen was 
bee~ Ci~D.t, ~ndel' the prov1sions of the by-laws, 
qUu-ed E!e 'it tailed_ to give the lists of deaths as re­
amou ,tnd that It did not notify the member of the 
l!rope~l due from him to the benefit fund, was 
a fort .~stained, Where the defense rested upon 
8 L. alA.. to defeat plaintifr'& claim. :Miner v. 

Rep. 588. US Pa. 492 • 
Damages.!.r neglect to mak~ a&leasment~ recorerabltl 

at «11.11. 
Damages against a mutual benefit insurance 

society for refusing to make un assessment are re­
coverable in a.n action at law, without re80rting' to 
an equitable action to enforce the Il..-'<Sessment. 
O'Brien v. Home Ben. Society, 117 N. Y.310. 
It is so liable where it not only neglects and re­

fmles to make 8.n !J.S6e!;Bment, but denies ali liability. 
Jackson v. Xorthwestern lIuL ReUef ASlSo.2 L. B. 
A. ':"86, 'j3 Wi&. 5iJj .. 
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Lawler a tenefit member of said A. O. H. In­
surance Fund, and agrees to pay ~lary Lawler. 
wife, if living, if not, to the heirs-at· law of said 
member. in sixty days after due proof of the 
death of said member, a sum received from & 

death assessment, but not to exceed one thou­
sand dollars. 

CONDITIONS. 

shall be void unless assented to in writing by 
Baid fund. 

FQU'rtk. The death c1aim under tbis con· 
tract shall be payable in Sixty days after satis­
factory proof of death of said member shall 
have been furnished at the office of the secre­
tary of the fUDd~ by the certificate of the at­
tending phy!ician, if there was any. and the 
full and particular statement of at least one 
competent aod disinterested member of the Of-

The conditions upon which this certificate is der, stating the time, piaCf', canse and circum­
issued by the fund and accepted by said mem- stances of the death of the party_ 
bert are the following: Fifth. No officers of divisions are author-

First. That the statements and declarations ized to make. alter sr discharge contracts or 
made by and on behalf of said member in his waive forfeitures, and any such act, to be val­
application to become a benefit member of said id, must be done in writing and signed by the 
fund, which are hereby referred to as a basis president and secretary of the directory_ 
of this contract, and are a part thereof, and on Sixth. This contract shall be void if fhe 
the faith of which this certificate is issued, are party shall die in or in consequence of a duel, 
in all respects true, and that no fact has been or by the hands of justice, or in the violation 
suppressed rE'lating to his health and circum- of or att-empt to violate any criminallawof the 
stances, affecting the interests of said fund or United States or of any State or county in 
their inducement to accept the risk. which he may be. 

Secrmd. That the Mid member must be a &renih. A failure to -comply with the rules 
member in good standing in the order at the of said fund as to paymeut of assessments, or 
time of his death, otherwise this certificate will falling into gross and confirmed habits of in­
be null and void. I toxication, shall also render the certificate 

Third. Any assigoment of this certificate void. . 

The measure of damages in BUch a case is the I to an action at law. although the promise was to 
amount a."sessable upon all the insured. unless it is pay from the death fund, where by the same con­
shown that the amount would be less because all tract the B...<lSociation undertook to make a caU upQn 
members did not respond t-o _ assessments. Bentz the members if the fund was then insufficient to 
v. I\orthwest-ern Aid .Asso.2 L. R. A. '184., 40 Mi.nn. meet the claim. Darrowv.Family Fund Society,' 
202.. L.R.A.495,1l6N.Y.53'1. 

.Aet'ion upon the contract 

An action at law can be maintained upon a cer. 
tificate ot memben;hip of Ii mutual benefit associa~ 
tion, and it is not necessary, first, to reaort to 
mandamus to compel anassessme-nt. Doty v. New 
YorkState~fut.Ben.A-"so.29N. Y. S. R.B96; Bacon, 
Benev. Societies, 685; ExceL~or Mut. .Aid As;o. 
v. Riddle, 91 Ind. 84; Burland v. Korthw~tern Mut. 
Ben. ~<I8o. 4.1 Mich. 424: Bentz v. NorthwesternAid 
Asso. 2 L. R. A. '1M. 40 :Minn. 2l'A 

The proper remedy upon such refusal is by a 
proceeding in equity. Burdon v. Massachusetts 
Safety Fund Asao. 1 L. R. A. 143, 6 New Eng. Rep. 
B4D, 141 3fass.360. See Elkhart Mut. Aid, B. & R. 
AssD. v. Houghton. 1 West. Rep. 28!, 103 Ind. 286: 
Taylorv. National Temp. Relief Union,12 West. 
Rep. lr.!, 9{ Mo. 35. 

In sllch action plaintlir may recover what npon 
proof he can show such assessment would have 
yielded if it bad been duly made. Earnshaw v. Sun 
Mut. Aid Society, 11 Cent. Rep. 508, 68 Jfd. 4fi5. 

Even after judgment, npon which execution is 
returned Unsatisfied, sequestration proceedings in 
the court of equity, and not mandamus, is the 
proper remedy. Miner v. Michigan Mut. Ben. Asso. 
f! West. Rep, 139, 65!Hch. 8!. 

On a certificate which provides for an assessment 
upon policy holders within ninety da!"8 from the 
proof of death, and for payment of the sum 
collected. less 10 per cent. if it does not excero 
$5.000. where, at the death ala member, certificates 
were In force upon which the fUllamonnt named 
could have been realized, hut no a~ments were 
made withtn the time prOvided, judgment may be 
rendered against the company for the maximum 
Ilmount named. Kaw Talley Life Asso. v. Lemke., 
.lIJ Kan.l420. 

Lack of snfticient money in tIle death fund to 
pay a claim on an ID.smance certificate is no defense 
8L.R.A. 

In a suit by the payee and benefiCiary, a com­
plaint averring the death (If iIlSured and the re­
fusal to payor to order an ll&'le88ment on the 
members is sufficient on demurrer. That the ~ 
sessment would not produce the amount is matter 
of defense, and in the absen~ of such defense 
plaintiff is entitled to judgment. Elkhart Mot. 
Aid. B. & R. Asso. v. Houghton. 1 West. Rep. 284, 
1(XJ Ind. 283. 

A report of the SOCiety to the state insurance d~ 
partment, to prove that an R&!essment would have 
produced enough to pay a death claim. is of eqUHl 
dig-nity and certainty with the records of the 
society. .Freeman v. National Ben. SOCiety. i2 Hun, 
252. 

Where a certificate of membership provides that 
the society. in case of the death of the ownel'. will 
pay the amount realized from an n..<:SeS8ment upon 
its members, not exceeding a stated sum, no re· 
covery can be had without proof of the amount 
which would have been realized upon' the flS8€SS­
ment, or that some amount would have been thug 
realized. Martin v. Equitable Accident .Asso. 55 
Hun. 57t, 29 N. Y. S. R. 421. 

The corporation cannot resist payment of the 
death claim upon the ground that the promise to 
pay within ninety day!! after proof of death fur· 
Dished was contingent upon an MSessment, as 
there was an implied obligation on the company 
to make the necessary a.":se!sment. and it could not 
ree;ist payment by omitting to make it. Freeman 
v. National Ben. Society, 42 Hun, 252. 

The furnishing of proofs of death f!! a demand 
for payment and for the company to make the 
necessary assessment. Ibid. 

An action instituted in a court having no !UriS­
diction of the defendant will Dot sugpend the run~ 
ning of a condition of limitation in a "POliCY of 
insurance. Keystone Mut. Ben. Asso. v. NorriS. 1 
Cent. Rep. 2Oi, 116 Pa. 4.~_ 
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Eighth. This certificate is subject to all 
rules and reg:ulations that the state convention 
may, from time to time, adopt for the general 
advancement and interest of the fund.. 

~nted in assuming tb~t the insurers, in accept~ 
mg "be money of the lDsured. and the insured 
in paying it, understood that some duty de .. 
volved upon the former to secure the promised 
benefits of the contract tothe latter. 

RULES. In addition to the agreement to pay to Mary 
The rules goveraingthis contract, and which Lawler, if living. if not~ to the heirs of Thomas 

form a part of the sam~ are 8S follows: in sixty days after due proof of his death ; 
First. There shall be paid by the member sum reCf'ived from a death assessment, but ~o, 

under this contract to the secretary of the fund to exceed $1,000, the contract further provide~ 
on the day of the mODth in which this contract that the death claim sball be payable in sixty 
was made, the sum of one doUar, and he sball days after sati~factory proof of such death, ex~ 
Dot be liable for any further sum except as fol- cept in certain cases Dot necessary to be stated' 
lows: bere, and gives the form of notice and process 

&cond_ Upon the death of any member the for collecting the death a,.l:Isessment from each 
said Thomas Lawler shall at once pay if re- member of the associution. Each contract 
quired., to its secret3ty. an additional 'assess- contains, also, a promise by the insured that 
ment of whatever the directory shaU deem nec-, upon the death of any member he will at once 
essury. pay, if required, to the secretary. an additional 

17d1·d. The form of notice to and process assessment of whatever the directory shall 
of collection from. each of the m~mbers of the deem necessary-additional as the contract 
nssessment above named shall be as follows· shows to the dollar paid upon becomin cr a. 
A notice shall be sent an'no~ncing such assess: member. -This is an agreement by theA. "'0. 
lncnt. and the number thereof to the last JXlst. II. Insurance Fund to pay the proper person -
office address given to the secr~tury of the fund within sixty days after satisfactory proof of 
by each member, llnd if the assessment is not the death {}f the insured, 3 sum, not to ex­
received within forty days from the maHin 0' of ceed $1,000, received from a death assessment. 
said notice, it shall be accepted and take; as The contract contains the agreement of mem.­
sufficient evidence that the brother has decided bers to pay such assessments and specifies the 
to terminate his connection with the fund process by which its collection shall be under­
'Which connection shall thereupon terminate: taken-"a. notice shall be sent" nnnouncing 
and the brother's contract with the fund sh:\ll such as~essment, etc. All of which, taken in 
lapse and be -void; but said brother may at7"ain ~onnection with the other provisions of the 
renew his connection with tbe fund by 8 ~ew contract and the situation and manifest ~nten­
contract, made in the same manner as at :first tion of the parties, seems to us to import a 
or, for valid reasons to the officers of the fund promise to make. or cause to he made, the nec­
(such as a failure to receive notice of an assess- essary assessment to meet the death claim 
mellt), he may be reinstated by paying assess- promised to be paid. 
Inent arreara()"es. It is well t>Stablished that whatever is neces-

F.OIJ.rth. The abo-ve ru1e governing the col- gary to be done in order to a('complisb work 
tectIOn of assessments for death claims shall specifically contracted to be performed, is par­
also apply to the colIection of the annual as- eel of the contract, though not specified. It is 
ses,.<:ment. also 3 principle of general application that 
b Fifth. ~ach applicant to become such mem~ whatever may be f~irly implie~ fr?m .the terms 

er mu~ SIgn the fund's form of application. or language o~ an ~n.s.trument ~.s, 1D Judgment 
~?1l?!erglgned by the board of directors of the of law, contalOed In It Gurr,er v. Bo~ton & 

IVlSlon of whi('h he is a member M. R. Co. M N_ H. 498; Rogera"V. Kneela,nd. 13 
In witness wllereof the said ~ 0 fl. State Wend, .114. . . 

lnsurao\e Fund hath. by its preside~t and sec- Addison, in his work on Contracts, ~ 1400~ 
~tary. SIgned and delivered this certificate at says: "Although the words of a contract un-
lYI Office, this 12th,day of JuJy, 18S6. der seal do not in themselves import any ex-

John D. Cunningham press covenllnt, yet the law, in order to pro-
&~reta1"'!J 1m Fund. mote good faith and make men act up to the 

P. J. O'Connor,' spirit as well as to the letter of their engage-
Treasurer In,. Fund. ments, will ('reate and supply. as a necesshl'J' 

J?hn P. Jlurpby~ result and conseql!enc~ of the, cont;act, certain 
P,'uiJent lng. Fund. covenants and obligatIons WhICh bmd the par~ 

f ~h it true, 8,S claimed by the defendants, and 
O~I e sense 10 wbich they claim it, that the 
t y ~grecmen' contained in the a.bove con­
fract 

IS to pay such sum as mitrbt be received 
o~frn; death asseSS!llcnt? Or.<:Ito put it in an-
6U~r of"!l1, what does the agreement to pav 3 
and !ecelved from a death asse~ment imply 
the O~VOlvf;, ,!,~en taken in connection with 

Th er provlsl.ons of the contract? 
inartie ~ntract 1S a peculiaI' one. It is 'Very 
tieult ficIallr dr~wn, and it is undOUbtedly dif­
Of Co to ~ve It 11 satisfactory constrnction. 
its Urse It sbould be so construed as to make 
lefl'ann~plated benefits availahle, if it can 
8 L. Ii" A. done. And we are, at. least. war-

ties as forcibly and elIectllaJIy as if'they had 
been expressed in the strongest and most ex­
plicit terms in the deed itself." 

In White 'V. Snell, 5 Pick. 425, au action of 
assumpsit, the defendant "for value received 
promised. to pay a sum of money. if, and when, 
he should recover his demands against A." It 
was held competent for the plaintiff to provs 
tbat the defendant had no demands 8gMDSt A, 
and that so the promise was absolute; or tha.t 
he had not used due diligence to collect them. 

In &vage v. Whitaker, 15 Me. 24, the court 
says: "An eng'!.gement to do a cerbin thin cr 
involves an undertaking to secure and use et 
fectuuJIy all the means necessary to accompllilh 
the object." 
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Marsball. Ck. J.. in Ogden v. &unders. 21) 
U. S. 12 Wheat. 341 [6 L. ed. 650J, speaking 
of the power and policy of the law to supply 
in contracts what in that case is presumed to 
have been inadvertently omitted by the parties, 
says that the parties are supposed to have made 
those stipulations which as honest, fair and 
just men they ought to have made. 

The contract in.Freeman v. NaUonal Ben. S0-
ciety, 42 Hun, 252, is, in many respects, similar 
to the one under consideration. Although the 

. stipulation in that case was to pay a sum 
"equal to the amount received from a death 
assessment, but not to exceed $3,000/' instead 
of "8 sum received from a death assessment," 
etc .• yet the court held that "the provision in 
the body of the certificate that payment should 
be made of a sum equal to the amount receivell 
from a death assessment, not to exceed the sum 
specified, in ninety days after due proof of the 
death of the member was given, implies an 
obligation upon the company to proceed and 

. make the necessary assessment to raise the 
fund within the time during which it was pro· 
vided that the claim should remain in abey­
ance." 

,Ve conclude, then. that, in connection with 
the express promises contained in the contract 
in this case, there is an implied promise to 
make an assessment to pay the death claim 
agreed to be paid; an impJied promise which 
the law. "in order to promote good faith and 
make the parties act up to the spirit as well as 
to the letter of their engagements, will create 
and supply as a necessary result and conse­
quence of their ..contract." The contract to 
pay a sum received from a death assessment, 
taken in connection with the other express pro­
visions, involves. in the language of one of the 
decisions above quoted, an undertaking to se­
cure and use effectually all the means neces­
sary to accomplish the result, and require that 
an assessment should be made. 

In this view of the case the allegation of tbe 
dpmurrer, that ~'it appears by said contract 
that the only agreement made therein was to 
pay such sum as might be received from a 
death asSessment, n is not sustained. There 
was a further agreement, namely, to make 
such assessment The complaint alleges that 
it was not made nor the amount of insurance 
paid. This cause of demurrer therefore must 
fail. 

It is true that the complaint does not state, 
in terms, that the defendants agreed to make 
an assessment, but it sets out the contract in 
iull and ;,Jleges as a breach of it, for which it 
claims damages, tbat "said assessment has 
never been made by the defendants." 

This method is sanctioned by the Practice 
Act and the forms and rules given under it. 
Rule IlL, § 5, states that it is unnecessary to 
allege any promise or duty which the law im· 
plies from th~ facts pleaded. 

·Whatever, therefore, may have been the 
theory of the plaintiff, inasmuch as the agree­
ment to make the assessment to pay the death 
claim is implied in the contract, we cannot 
sustain the demurrer upon this point. 

This disposes of the only ground for demur­
rer specmcally decided by the superior court. 
The defendants, however, insisted, in the ar­
gument before U8. that the real question is, 
8 L.R. A. 

whether the suit can be maintained at all 
against these defendants; that it would be un­
reasonable not to dispose of the whole matter 
now &.lid herej and that a demurrer goes back: 
and searches out all the errors in the plead­
ings. Perhaps, in order to determine whether 
the plaintiff was injured by the decision of the 
court sustaining the eause of demurrer already 
disposed of, we ought to pass upon the other 
causes assigned, for, if the action cannot. in 
any event, be sustained against the defendants 
as individuals, the plaintiff has sustained DO 
injury from the decision that the complaint 
fails to set forth a cause of action against any­
body. 

Then, too, all the causes for demurrer were 
argued before us, and the concllUlions to which 
we have come will not make it unjust to· the 
plaintiff to accede to the defendants' claim, 
and we should decide aU the points which 
were argued. 

The defendants assign for further eause for 
demurrer~ that it appears from the contract 
declared on that the defendants made DO per­
sonal agreement upon which they were per­
sonally liable, but that the contract was signed 
by them only as officers of he organization 
mentioned therein. This issue is raised, not 
as a question of fact, but as s'question of law 
upon the pleadings.. . 

.As a matter of law does the contract, upon 
its face, show that the defendants made no per­
sonal contract upon which they were personally 
liable? The complaint alleges that they were 
jointly engaged in carrying on life insurance 
business under the name of the .. Connecticut 
State Insurance Fund," and tbat they entered 
into the contract sued upon. If the facts are 
so should they not be held liable? Does the 
contract, as a matter of law. preclude that state 
of facts? If they had simply been sued as 
individuals, upon a contract headed with the 
name of the association and signed by them 
respectively as president, secretary and treas­
urer, as appears to have been the case in Hitch­
cock v. Buchanan, 105 U. S. 416 [26 L.OO. 
1078]. cited by the -defendants. and the com· 
plaint had contained no allegation that they 
were carrying on the insurance business under· 
a certain name and made the contract with 
Thomas Lawler, the question would be a dif­
ferent one, especially if it appeared. that the 
association was incorporated. But under the 
decision of IJan80n v. Holden, 55 Conn. 103, 
4 New Eng. Rep. 818, the defendants cer­
tainly might be liable on a contrnct ·signed by 
them as officers of an organization. If, as the 
statute permits, the organization consisted sim­
ply of individuals united under a distinguish­
ing associate name for busine:;s purposes, they 
did not thereby acquire either corporate power 
.or immunity from individual liability; conse­
quently it could not appear, as a matter of law, 
from the contract declared on, that the de­
fendaT' made no personal contract or agree· 
ment upon which they were personally liable. 

The case of Dam·/JOn v. Holden was a suit 
against certain individuals who were in fact 
the president and secretary of an unincorpo­
rated association. This court held that Of as a. 
matter of law the plaintiff, in giving credit to 
the associate name, gave credit to tbe individ­
uals who upon inquiry should be found to 
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Stand behind it.· It seems clear, without pur­
suing the subject further, that this cause for de­
murrer cannot be sustained. Individual mem­
bers of an unincorporated association are liable 
for contracts made in the name of the associa­
tion, without regard to the question whether 
they S(t intended or so understood the law, and 
even if the other party contracted in form with 
the association and was ignorant of the names 
of the individual members composing it. And 
it is also held in the case just cited that the 
individual members of such an association do 
not acquire any immunity from individual 
liability by force of the statutes which provide 
that -any number of persons associated and 
known by some distinguishing name may sue 
and be .sued, plead and be implearted, by such 
Dame, and that the individual property of the 
members shall not be liable to attachment or 
levy of execution in a suit brought against the 
association. 

The remaining causes assigned for the de· 
murrer are that the only breach of the contract 
alleged in the complaint is that the defendants 
did not make an assessment. whereas there is 
no provision 1n the contract that the defend­
ants or any of them should make a.ny such 
assessment; and that the complaint alleges that 
by the contract the death assessment was to be 
made by the defendants, whereas it appears in 
the contract that death assessments were to be 
made by the directory of the association, and 
it is not alleged that the defendants are memo 
bers of the directory. The conclusion to which 
'We have already comt;, that the contract im­
plies a promise that tlie defendants will make, 
<II cause to be made, an assessment to meet 
death claims, makes further discussion of these 
causes unnecessary. ",Ve do not concur in the 
assertion therein made, that death assessments 
wele t() be made by the directory. Its duty 
'Was the subordinate one of ascertaining the 
amount necessary to be raised by assessment. 
This the contract undertakes that it shall do, 
and that an assessment shaH thereupon be made 
by the insurance fund. 

Two other questions were discussed before 
us, namely, whether, if it should be held that 
the COntract contains an agreement to make an 
assessment, the plaintiffs remedy is at law. or 
'Whether she must first go into a court of equity 
to compel the defendants to make the assess­
ment; and, If an action atlaw can be sustained, 
What is the -rule of damages? As to the first 
":.e. think an action at law can be sustained: 
~elth~r circuity nor multiplication of ac­
tIOns JS favored by our practice. If there is 
a contract to make an assessment, a breach of 
;-hich is alJeged and damages demanded there­
or, and a rule of damages can be provided, 

'Vhy ~hould not an action at law be sustained? 
Both Niblack and Bacon, recent writers upon 
the subject of Mutual Benefit Societies, after 
~::ramining a great number of cases, come to 
the conclusion, with which we fully agree. 
~at the decided weight of authority is to the 

; ect that an action at law will lie for damages 
or the breach of & contract to make an assess-­

Inent. 
SL.R.A. 

It makes DO difference with ihe qnestions 
l3ised by the demurrer whether substantial or 
nominal damages can be recovered, for it ough' 
to have been overrnled if the plaintiff is en­
titled to any damages at all. Still the rule ot 
damages applicable to the case was thoroughly 
argued and both parties in vited a decision 
upon it. 

Referring again to the contract, the insurance 
fund agrees to pay to the proper person, in 
sixty days after due proof of death, a sum re­
ceived from a death assessment, but not to ex. 
ceed $1,000. Each member pays $1 upon 
joining the association, and agrees, upon the 
death of any member, to pay at once, if re­
quired, an additional asse8:sment of whatever 
the directory shall deem necessary. Deem 
necessary for what? Cleady not what it shaH 
deem necessary to pay. leaving the amount 
discretionary with the directory and to be set­
tled in each individual case as it may deem 
necessary. but what it shall deem it necessary 
for the association to raise by assessments in 
order to pay the $1,000. In short, the con· 
tract is to be taken as an agreement to make 
an assessment which, if duly paid, will raise 
$1,000, or so much thereof as. in addition to 
funds on hand, will make that sum. The in­
sured takes the risk of the neglect of members 
to meet their assessments, and of the conse· 
quent reduction of t.he maximum sum named. 
One thousand dollars is, prima facie. the value 
of the policy, and the insurance fund wag 
bound to take all the steps which it contracted 
to in order to realize that sum. Cases cited by 
the plaintiff, and other cases which we have 
examined, fully sustain this conclusion. And 
themle is a fair one, because it is always within 
the power of the association to live up to its 
contract, and thus fix the sum which a death 
assessment will bring. 

In Elkhart Mut. Aid, B .. &- R . .AS80. v. 
Houghton. 103 Ind. 286, 1 West. Rep. 284, the 
certificate entitled the beneficiary to $1,000, or 
so much thereof as might be realized from one 
assessment. The complaint aUeged the dt'-ath 
of the beneficiary. proof of his death duly 
given. and the refusal of the defendant to pay 
fhe amount named in the certificate or any part 
thereof, and its refusal to order or make any 
assessment to raise the required sum or any 
part of it. The defendant was held liable for 
the ma:ximum amount, it not being shown in 
defense that an assessment would not produce 
the full amount of the certificate. It was as­
sumed that it was the duty of the defendant 
to make an assessment, though the contract 
contained no-express agreement to that effect. 
Earnsha1lJ v. Sun Jlut. AU Society. 68 lId. 
467, 11 Cent. Rep. 508: Lueder. v. Hartford 
L. &: Ann. Ins, Co. 12 Fed. Rep. 465; Kan8a~ 
ProteC#1Y6 Union v. Whitt, 36 Kan. 760; C01J­
enant Mut. B,en. Asso. v. Hoffman. 110 111.606; 
Suppt"ger v. COTenant Nut. Ben. As80. 20 TIL 
App. 595; Niblack, Mut. Ben. Societies, 
~ 410. commenting on Nev;man. v. (Jounant 
Mut. Ben. Asso. 72 Iowa, 242. 

TMre i8 err(}rin thejudiJ'ment appmZedjrom. 
In this opinion the other Judges concurred. 
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Cornelia M. BENEDICT et at. •. 
Augustus S. CIIA.SE et at., Admrs., etc., 

of Cbarles Benedict, Deceased, et al. 

(58 Conn. 196.) 

1. A ea.se will not be remanded for amore 
speCific finding of facts where the facts nece5l!ary 
are stated in e:ll'ect, and have been L"Sumed by 
both parties, and the case beard on its merits 
without objection.. 

2. The superior court has jurisdiction 
of a suit to compel an intestate's estate, which 
bas been Baved from insolvency by the voluntary 
act of a1l the heirs of legal age. to refund the ex­
pellBe incurred thereby before distribution. 

3. AdminiStrators have no power to 
gnarantee the payment of bonds of a 
corporation, issued for the purpose of taking 
up ite paper upon which (leeedeot was liable 
as indorser, although such guaranty would pro­
cure an extension of time and save the estate 
from insolvency; hence they will incur no liabil­
ity by authorizing third persons. to make such 
guaranty on behalf of the estate. 

4. hlf'ant heirs are not liable to a contri­
bution at law for the amount of liability volun­
tarily incurred by other heirs in saving-the estate 
from insolvency. 

5. Wbere a. decedent's esta.te is saved 
from insolvency by the act of all the parties 
interested who were of age and legally capable of 
acting. in guaranteeing, to a certain extent, with 
the approval of the administrator, the bonds of 
a corporation. for which the intestate was liable 
as indorser. the amount which they were com­
pelled te pay on-such guaranty should be re­
funded to them before distribution, although 
objection is made by the other interested parties 
who were infants at the time. and althougb DO 
claim against the estate was presented within the 
time limited therefor by law, Having volunta­
rily sacrificed their own private funds to save 
the estate, and having in fact Baved it" they are 
equitably entitled to have the whole estate, and 
not merely their shares of it, bear the burden. 

(October 30, 1889.) 

RESERVATION from the Superior Court 
for New Haven County of an action tore­

cover from a decedent's estate tbe amount 
which plaintiffs alleged they had advanced to 
save the estate from insolvency. Judgment 
for plaintiffs adL'ised. 

The plaintiffs are the l"fidow and two of the 
children of Charles Benedict, dece3.sed. De­
fendants are the minor heirs of said Benedict 
and the admini~trators C'f his estate. 

The complaint aJleged thnt at tbe time of bis 
death the deced.ent was liable as indorser upon 
a large a.mount of commercial paper of Mit­
cben, Vance & Co., which notes were then 
maturing and if presented and a1l9wed against 
the estate 'Would have rendered it whol1y in­
solvent: and that, for the purpose of relieving 
the estate, the plaintiffs, being then all the par­
ties interested who were of age and legally 
capable to act, entered into aD. agreement with 
the corporation that they would guarantee its 
bonds to the amount of $144,000, tbe proceeds 
of which should be used in taking up the notes. 
other bonds bemg guaranteed by other stock­
holders, and that the bonds were issued and 
SLR.A. 

guaranteed, and the notes paid with the pro­
ceeds; that the corporation failed in 18R7 while­
a portion of the bonds guaranteed by the plain­
tiffs remained unpaid, and that in consequenc&­
thereof they had been compelled to pay UpOIL 
them the snm of $47,699. which the adminis­
trators, upon demand made, had refused to pay; 
and that the estate of Benedict was being set­
tled as a solvent estate, and that the time 
limited for presenting claims against it had 
long since expired. Judgment at law was 
prayed for against the administrators for tbe' 
amount so paid. and for equitable relief. 

The defendants demurred to the complaint 
on tb{' ground tiJat the superior court had no' 
original jurisdiction in tue matter. The de-­
murrer was overruled and the defendants then 
filed a denial. 

Upon the trial the fonowing facts were' 
found: 

Charles Benedict died on the 30th of Octo­
ber. 18Bl, and the defendants A. S. Chase and 
Gilman C. Hill were appointed administrators 
of bis estate. The estate was rcpresentt'd solv­
ent, and the court limited six months from and 
after the 14th day of November in which to· 
present claims against it. 

Benedict died intestate, leaving a widow, 
Cornelia .M. Benedict, and two daugbters. 
Amelia C. Benedict and Cliarlotte B. l-lill. 
plaintiffs in this action. and minor -children of' 
a deceased daughter. heirs-at-Iaw to his estate. 

At the time of his death be was indorser or 
a large amount of notes and drafts of Mitchell, 
Vance & Co. The total amount of his liability 
was $600,000. :Mitcbell, Vance & Co. at the' 
decease of Benedict were supposed to be solv­
ent. but could not meet these notes when they 
matured without renewals; and for the purpose 
of enabling the corporation to renew its paper­
without such indorsement and guaranty they 
ent.ered into an a.greement with the plaintiffs. 
by which the plaintiffs were to guarantee bonds 
to be issued by the corporation to an amount 
equal to one half the stock which Benedict at 
the time of his death owned and held in the' 
corporation, wbich amount of guaranteed 
bonds was $144,000. 

These bonds were used by Mitcbell. Vance & 
Co. in taking up their obligations which Bene­
dict had indorsed or guaranteed. which were­
paid by them upon maturity. These notes and 
drafts were paid by the corporation and not by 
the plaintiffs, nor were they in any manner as­
signed or conveyed to the plaintiffs. nor were' 
they ever presented 8ninst Benedict'S estate, 
nor any c1aim made upon the estate therefor. 
The bonds were so guuranteed by the plaintiffS­
on or before the 1st of December, 188t. In 
the summer of 1887 Mitchell, Vance & Co. 
failed in business, and a receiver was appointed 
to settle the affairs of the corporation, and on 
the lst day of January. 18d8. the plaintiffS 
were obliged to pay to the receiver the Bum of 
$-t7,69J, being one balf the amount of the 
bonds so guaranteed by them still outstanding 
and unpaid by the corporation, the corporation 
also settling its debts for 50 cents on the dol­
lar. The plaintiffs in guaranteeing the bonds­
supposed they were 8ctin~ for the benefit of 
the estate, and relieving it irom its liability by 
reason of the indorsements and guaranties or 
Benedict in his lifetime. so that ~o claim there-
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for would ever come against tbe estate. believ­
ing that l\IitcheH. Vance & Co. would fully 
pay and discharge the bonds so guaranteed by 
them. 

The estate of Benedict is DOW in process of 
settlement in the probate court. The plaintiffs 
have presented their claim and made demand 
of the administrators for payment thereof. 

Benedict at the time of his decease was the 
largest stockholder in the corporation of 
Mitchell. Vance & Co., and the plaintitIs in 
making the guaranty of bonds acted as they 
supposed for the benefit of the estate, to pre­
serve the stock as an asset of value to the estate, 
as well as to relieve tlle estate from liability for 
the indorsements. 
If the notes so indorsed by Benedict bad ma­

tured us a claim 8&sinst his estate, and: been 
presented against 1t, it would have subjected 
tbe estate to a much larger liability. and ren· 
dered it insolvent if compelled to pay them. 
The bonds were so guaranteed with tbe knowl­
edge !md approval of the administrators, so far 
n.s they had any power to approve it. 

Upon these_facts the case was reserved for 
the ad vice of this court. 

.lIr. S. W .. B:eIlo~g. for plaintiffs: 
The plaintiffs are en Litled to judgment a.~ainst 

the administrators. It was their duty to take 
the necessary steps to relieve the estate from 
liability. ' 

Grt"¥liJold To BigelOUJ, 6 Conn: 258; Da.vis v. 
Vansands, 45 Conn. 600. 

.This was money paid for their benefit as ad­
mlmstrators, and can..be recovered back. 

Eailey v. BU8.n·n!!, 28 Conn. 455; 2 Greenl. 
Ev. ~~ 108, 113, 114; Exalt v. Partridge, 8 T. n. 30d. 
lf the plaintiffs are not entitled to a judg­

m.ent 3:t law against the administrators, a court 
of eqUIty will grant them relief. 

Wherever there iss wron~there is a remedy. 
HaWley v. Bot8f01'd, 27 conn. 80; Ba~on v. 

Thorp, Id. 251; Davi, v. Vansanda, IUpra; 
Booth v. Starr,5 Dav. 419. 

Nes",- C. W. Gillette and G. E. Terry, 
for defendants: 
. The superior court has no original jurisdic­

bon to grant any relief. The estate is still in 
process of settlement in the probate court, 
and aU questions relatiu,g- to the settlement of 
the estate, or to the arlminlstration account, 
are eXclusively within the jurisdiction ot.that 
bOUlt, and can only come to the su perior court 
Y way of appeal. 
Pitkin v. PUkt"n,7 Conn. 315; Bailey v. 

fJ;~1i.7' 8 Conn. 278; Beach v. Nrn-ton, 9 Conn. 

. The pla~nti:ffs are not entitled to a judgment 
at !aw agamst the administrators for the money 
faid as they bad no power to bind the estate 
or any such purpose. 
Rlux/u v. &YlnOUT, SG Conn. L 

c .... Carpenter, J., delivered the opinion of the ... un· 
rigt~;re are two facts essential to the plaintiffs' 
,.,. . to recover: (1) that Benedict's estate 
~ In peril; (2) that it was relieved of that 

~~nI ~y the plaintiffs. The finding does not 
in ~ eIther fact ill so many words. Are they 

.e ect slated t If so we can dispose of the 
SL. R. A. • 

case; if not, we mnst remand the case for a 
more specific fiudillg. 

There are two considerations which incline 
us to regard the finding as sufficient: 1. The 
case has been heard upon its merits without 
objection from either party, or suggestions 
from the courl 2. Both parties have assumed 
that both facts exist. and have argued tlie case 
upon that assumption. 

A careful consideration of the facts stated 
leads us to tbe conclusion, if not as a necesoary 
inference, yet as a reasonable and proper one 
under the circumstances, that the estate was in 
peril, and that the plaintiffs at their own ex· 
pense rescued it from its liability. 

Benedict in his lifetime assumed a contingent 
liability for Mitcbell, Vance & Co., a New 
York corporation, of which. he Wag a stock 
holder. to the amount of $600,000; which lia­
bility was on his estate at the time of his de· 
cease. The corporation was unable to meet 
the paper indorsed by Benedict as it matured. 
without renewals, and no renewals could be 
had. That finding 3eems to exclude the sup­
position that the ~orporation could IDeet its 
paper, unless aided by the estate or by Jome­
one interested in it. . In less than six: years the 
corporation failed. That it was on ite 7'~;rge 
of insolvency. if not actually insolvent, is .evi­
dent from the fact that it was unable to <llcet, 
its maturing liabilities. Somerhir:.g must be 
done, or that paper will tn-cvitabl.r be pr'!sented 
against the estate. It necessarily follows that 
the estate was in imminent peril. 'Pr.asenLation 
meant payment~ i.nd payment by the ·~tat.e 
meant insolveuey. 

Did the plaintiffs relieve tt of its peril? In 
about ..:me month after :&:nedlct's death tlta 
plaintiffs guaranteed bonds of t.he corporation 
to the amount ,)f $144,000. That was done, 
as it is found, .. for .::he pulIJOS6 of enabling 
the corporation to renew its paper without such 
indorsement and guaranty." It is also found 
that" the bonds were used by said lfitche1J, 
Vance & Co. in tak.ing up their obligations 
which said Benedict had indorsed or guaran. 
teed." A portion of the bonds were outstand­
ing when Mitchell Vance & Co. failed, and the 
plaintiffs were obli~ed to pay thereon $!7,699. 
Had they advanced $1 <M,OOO in cash instead of 
guaranteeing bonds, and the money had been 
used to take up the indorsed paper D.S it ma· 
tnred, it would have conclusively appeared 
that they relieved the estate. Is the fact that 
they accomplished the same result by loaning 
their credit any less conclusive? In either 
case it may be said that time is of some im­
portance; that insolvency may have overtaken 
the corporation after the death of Benedict; so 
that it is uncertain whether the plaintiffs in 
fact benefited the estate. The reply is that 
there is no presumption to that effect; on the 
contrary, if insolvency originat.ed [!ubsequent~ 
Iy, the presumption is that the defendants by 
an appropriate plea would have called the at­
tention of the court to that fact. In the ab· 
sence of any claim on that subject, the court is 
not boUl'ld to take into consideration mere p0s.­
sibilities. It is possible that the property of 
the corporatioR may have been destroyed by 
fire with no insurance; that they met with 
heavy losses otherwise, and the like; but these 
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Woodruff. 49 Ark. 394; Little &ck & Ft. B. 
R. Co. v. McGehee, 41 Ark. 207; .Amoskeaq 
Mfg. Co. v. Worcester, 60 N. H. 526; Low v. 
Co-ncord R. Corp. 2 New Eng. Rep. 275, 63 N. 
H. 558; Goodfn v. Cincinnati (/; W. Canal Co. 
18 Ohio St. 181; St. Louis, K &; A. R. 00. v. 
Chapman, 38 Kan. 307; Woodfolk v. ~Na8hville 
d: O. R. Co. 2 Swan. 438. 

Messrs. Vertrees & Vertrees and Lyt. 
tOD Taylor, for appellees: 

The property is to be valued on the Slime 
principles and considerations as if both parties 
had agreed upon the sale, and bad referred the 
single question of the intrinsic value of that 
particular pruperty to the commissioners. 

Woodfolk v. ':Kask(Jille &- C. R. Co. 2 Swan. 
439: Memphi, v. Bolton, 9 Heisk. 508; Code. 
1563. note~' Lewis, Em. Dom. § 4';8; Mills, 
Em. Dom. 2d ed. § 168. 

It is the market value which is to be ascer· 
tained. 

Lewis, Em. Dom. § 478; MissilJfJlpPi &: B.R. 
Boom Co. v. Patterson, 98 U. S. 408 (25 L. ed. 
208). 

1Vhile the condition and surroundings of the 
property, and its availability for valuable pur­
poses. may be sbown, tbe witnesses are not to 
be asked, or be allowed to state, the value of 
the property for any particular purpose. 

Low v. Concord R. Corp. 2 New Eng. Rep. 
275, 63 N. H. 557; Stinson v. Ckicago, St. P. 
&; M. R. Co. 27 ].linn. 291; SuUixan v. Lafay­
ette Co. 61 Miss. 271; Black River d'; M. R. Co. 
v. Barnard, 9 Hun, 104; Virginia & T. R. Co. 
v. Elliott,;) Nev. 858; Be Boston, H. T. &; w. 
R. Co. 22 Hun. 176; Union Depot, S. R. &; 
Transfer 00. v. Brun8w~'ck, 31 Minn. 299; AJ .. 
oany .LYorthern R. Co. v. Lansing, 16 Barb. 68; 
Lewis, Em. Dom. p. 624, § 436; 'Mills, Em. 
Dom. pp. 344, 355; Moulton v. lleuburypo-rt 
Water Co. 1~7 ,Mass. 163; Central Pac. R. Co. 
v. Pearson, 35 Cal. 262; &arle v. Lackawanna 
cf; B. R. Co. 33 Pa. _57. approved in Reading &: 

P. R. Co. v. Balthaser, 12 Ccnt. Rep. 175, 119>­
Pa. 482 j S Sutberland, Damages, 441, 442; 
HI/sram v. Galena &; S. TV. R. Co. 64 Ill. 353. 

It is not competent as independent evidence 
of wbat the market value was to show that the 
city contemplated erecting this reservoir on this. 
hill. 

lIins, Em. Dom. p. 354; Cobb v. lh.'Jton, 112 
31ass. 181; & William, &; Anthony Streets, 19-
Wend. 678. 

The award of the jury of view would not 
bear interest, because the Statute does not pro­
vide for interest. 

Fceem. Judgm.3d ed. ~441; Code ()!. &V.} 
§ 1564; lVilliarM v. Inman, 5 Coldw. 269. 

The money was paid in while the proceed .. 
ings were pending. If, therefore, interest 
ought to have 'been al1owed, it should have­
been allowed only on the difference between 
$12.532 and $10.327.51. 

]'lills, Em. Dam. 2d ed. p. 359; Sli.attu~k v. 
Wilton R. 00. 23 N. H. 269. 

Damages to the residue are to be asses<;ed on 
the basis that the work will be constructed and 
operated Skillfully and properly. 

Mills, Em. Dom. 2d ed. § 220; Lewis, Em. 
Dom. ~ 482; JonelJ v. Chicago & 1. R. Co. 68-
m. 330; Jack80n v. Portland, sa Me. 55; Fre .. 
mont, E. & M. V. R. Co. v.Whalen. 11 Neb. 
585; &tzler v. Penn8Jjlcania S. V~ R. 00. 2: 
Cent. Rep. 357, 112 Pa. 56; ~-'-a8on v. Woon­
socket U. R. Co. 4R.I.377; NeillJonv. Cldcagop 

.Jl. & N. w: R. 00. 58 Wis. 516. 

Caldwell, J.. delivered the opinion of the­
court.: 

This proceeding was instituted by tbe City 
of Nashville, in August, 1887, to condemn and 
appropriate what is known as "Kirkpatrick's. 
Hill," for reservoir purposes. The l'ury of 
view assessed the damages at $9,636. lloway 
and wife, the owners of the propel'ty. appealed 
from that report, and obtained & trial in the 

A statute authorizing condemnation of lands for In estimating the value of real property the jury 
municipal uses must pronde an adequate, certain maynot only look to the land itself and the actual 
and definite source and mode of payment of just site of it~ but also to the use to which it i8, or:is in­
compensation to the owner. Be Mayor, etc. of N. tended to be, applied by the owner. Meinzer v. 
Y.1 Cent. Rep. 149, 99 N. Y.569. Racine, '14 Wis. 166; Haslam v. Galena &; S. W. R.. 

A municipal corporation acting underle-gislative Co. &i nL 353; Chicago & E. R. Co. v. Jacobs, 110 TIL 
authority may be authorized to take private lands 4,14; Kankakee Stone & Lime Co. v. Kankakee, 12& 
for public use without first making compensation m. 173-
to the owner. State v. Perth Amboy (N. J.) Nov. So far as the adaptability of the land to uses. 
8., 1889. other than that to which it is applied e-r.hances its 

Where 1t takes private lands for public use with.. present market value, such U~ may be conE'idered 
out first making compensation to the owner there by the jury. Reed v. Ohio &; M. R. Co. 126llL 48; 
must. at the time of taking, exist a prOvision by laflin v. Chicago, w. &; N. B. Co. 33 Fed. Rep. 4]5;" 
which the owner can h!!ve his damag-al assessed Calumet River R. Co. v. Moore. 13 West. Rep. 506.­
and obtain the compensation on his own motion.. l24, III 329. 
Ibid. So the value of land taken for a. bridge site for 

The compensation to be paid mn..'lt be fixed by that purpose is an element of damages for tnetall::· 
the valuation of the property at the data of the ing, althoua-b the owner hitnBelf had no authority 
filing ot the petition. Hence, rights acquired by . to build a bridge. Little Rock Junction R. Co. v. 
third parties after that date are acquired mndente Woodru1r,49 Ark. 381.. 
lite, and are l!Iubordinate to the rights of the peti.. The present market value ()f the land taken $­
tioner. Schreiber v. Chicago &: E. R. Co. 3 West. the true basis of eompensation, to be determined 
Rep. 101. 115 Ill. 340. by the jury from evidence of witnesses. or by thei-.- . 

-personal inspection of the premises. Reed v. Ohio· 
Measure fJ!damaoa. & M. R. Co • .supra; Atchison, T. &- s. F. B.. Co. v. 

Tn the It'lfIessment of damages for taking private Schneider, 2 L. R. A. 422, tzr IlL 1M.. 
property for public uae~ it is the duty of courts to In Michigan a jury is not authorized t.o fix and­
e:zerci.se their- powers with a view of enabling the determine the award to be made in condemnatiOn. 
party Wh08e property is taken to obtain sucb com.. proceedings, upon a mere view of the premises.. 
):leru;ation as is llBSured to him by the Constitution. re/l8.rdless of the evidence. Gnnd Bapidl v.1!er-
Beekman v • .Jacksoo Co. (Or.) .Jan. 6, 189Q. kinB (Mich.) Nov. 15. 1889. 
8L.R.A. 
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,circuit ('ourt. when verdict and judgment were 
rendered for $12.532. From that judgment 
Alloway and wife prosecuted an appeal in 
-error to this court. 

The assignment of errors presents severa] 
important and interesting questions of law and 
practice, which it is necessary to consider 
somewhat in detail in order toreaeh an intelli­
gent decision of the case. It is objected. and 
assigned as error, that the owners of the land 
were not permitted to show its particular value 
as a reservoir sitej and, again. that the trial 
judge, in his charge, instructed the jury that, 
in determining the value of the property taken, 
they could not single out from the elements of 
general value its value for one special pur­
pose. These two ob.iections raise the same 
legal qu'O'stion, and will for that reason be con­
sidered together. 

The "just compensation" required by our 
Constitution (art. 1, ~ 21) is the fair cash value 
of the land taken for public nse, estimated as 
if the owner were willing to sell, and the 
corporation desired to buy, that particular 
quantity at that place and in that form. Wood­
lolk v . .I.Yashrille & 0. R. Co. 2 Swan, 437; East 
TenneRsee &: r: R. Co. v. Lote, 3 Head,67j 
Tennessee &:..01. R. Co. v. Aaams. 3 Head, 600; 
Mf:mplds v. Bolton, 9 Reisk. 509. 

This value menns the market value. Lewis, 
Em. Dom. § 4'j8~ .I.l1ississippi &; R. R. Boom 
Co. v. PattersQn, 98 U. S. 408 [25 L. ed. 208]; 
Cooley, Const. Lim. 5th ed. 699. 

It includes every element of usefulness and 
.adv;nntage in the propf!rty. If it be useful for 
8.!?nculture or fOf residence purposes; if it has 
adaptability for a reservoir site, or for the 
-operation of machinery; if it contains a quarry 
-<If stone, 01' a mine of precious metals; if it 
pos8:esses advantage of location, or availability 
for any meful purposewhatever,-all these be­
long to the owner, and are to be considered in 
'€stimatin~ its value. It 'matters not thnt the 
OWner uses the property for the least -valuable 
of all the ends to which it is adapted, or that 
he puts it to no profitable tlse at all. AU its 
CftJ:lflbilities are his, and must be taken into the 
estImate. This does not mean that all the 
<,:pabilHies are to be priced separately. and the 
~cgregate put down as the true value; for they 

a not exist independently of each other. and 
capn?t all be realized at the same time. Nor 
'WIll It do to restrict the estimate to anyone of 
them, because in one view that would exclude 
t~e ot~er elements alto2'ether. and in the other 
~ew It would tend to make the degree of 
d enefi.t to the party appropriating and con-

emnmg for 8. particular purpose the real 
IllT:nre of value, which is never aJIowable. 
ns e field of investigation, in the case before 
el • 'W~ a very broad one. The location and 
faevatlOD of the property were given. Its sur­
The. a!€8 and present use were describf:.d. 

e eXIstence and character of stone within its 
~rnpass, a~d the fact that the best of the stone 
tbr::' used ~n the construction of the walls of 
beerrese~Olf, wefe disclosed. The City's engi­
l"es'd SRi that the hilI had some value for 
forI ence Pllryoses. but was valuable "mostly 
'finn a reservOIr site," and this view was con­
ther:d by .Mr. John Overton, who said that 
for 'Was only "one or two more good plaC"eS 
8 1.. a reservoir" in reach of the City. No wit-

R. A. 

ness was allowed to put a price upon any single 
element of usefulness or advantage, but aU the 
foregoing facts and circumstances were stated 
in detail by one 'witness and another, and from 
tbem all the witnesses gave their opinions as 
to the market value of the property. The 
questions calling for such opinions were gener· 
ally in this form: "Considering the property 
sought to be condemned in the form it was 
taken, and as it 'Was taken, and having regard 
to the entire property, and the uses to which it 
was put, and also the uses to which it was 
adapted, and assuming that ]'Ir. Alloway 
wanted to sen, but was not obliged to sell, this 
piece or parcel of land, and the City wanted to 
buy it, but was not obliged to have it, what 
was the cash market value of the same in 
August, 1887, and what would be just com­
pensution to )Ir. Alloway, and what damages 
shQuld be allowed him. 1" Some of the wit· 
nesses, especially those put upon the stand by 
the owners. answered that question as to their 
acquaintance with the property and its market 
value. 

With respect to the mode of ascertaining the 
value of the land taken, the circuit judge in­
o;:tructed the jury in these words: "In estimat­
ing its value, all the capabilities of the prop­
erty, and all the uses to which it may be ap· 
plied, are to be considered, and not merely the' 
condition it is in at the time, and tbe use to 
which it is then applied by the owner. It is 
not a question of the value of the property to 
the owner, nor can the value be advanced by 
his unwillingness to sell. On the otber han~ 
the damages cannot be measured by the value 
of the property to the party condemning it~ 
nor by its need of the particular property. The 
City is entitled to have the land at its fair~ 
market, cash value, unaffected by the fact that 
it needs it, or desires it. If it were otherwise, 
the value of land would not be measured by 
what it is actually worth in the market, but by 
the extent to which it might be necessary for 
public use; and so. when an appropriation of 
land is made for a city reservoir, the question 
i9 not what the land is worth to the City for 
the special purpose, for that would he to meas­
ure the value by the immediate necessities of 
the public, rather than the actual worth of the 
land. In determining the market cash ¥slue, 
you cannot single out from the elements of 
general value the value for an especial pur­
pose, but vou are to consider all the constituent 
elements that make up the market value.-its 
availability, adaptability and capacity for dif­
ferent uses snd purposes. In determining the 
market cash value, everything which enhances 
or depreciates its worth shOuld be.taken into 
consideration. If the existence of a rock 
quarry under the surface of the hill aU,!!mented 
or entered into the market value of the land. 
that fact should be considered; but the jury 
could make no separate allowance for the rock. 
for that would necessitate an inquiry into the 
cost of excavating and raising it. The cash 
market value of the land with the rock in it 
would he the proper consideration." To a 
great extent, and entirely so, so far as the ca....Q{'s 
are alike, this charge is sustained by the opin­
ion of this rourt in Woodfolk v.l:taIJhr:ilk &: C. 
R. Co. 2 Swan, 437; and in that and all other 
respects it is in accord with the doctrine laid 
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down In Lewi,. Em. Dom. §§ 478, 479. 486; 3 
Sutherland, Dam. 441. 442; Mills, Em. Dom. 
2d ed. ~ 168; Moulton T. Ji7"ewburyport Water 
Co. 137 biaSS. 163; Searle v. Lacka1.fJanna & B. 
R. Co. 33 Pa. 57. aud iu otber cases Dot neces­
sary to be cited. 

Thus. 88 we think, every legitimate question 
on tbis branch of the case was developed, and 
propeJly submitted for the consideration of the 
jury. The action of the trial judge Was right, 
bota in the rejection of evidence of the amount 
of value for a reservoir site, and in the instruc­
tion that the jury could not single out and esti­
mate the value for a special purpose. 

We fuUy agree with the learned counsel of 
Alloway and wife, that "the particular pur­
pose for which a piece of property is most ap­
plicable" must be considered III estimating the 
value of such property. That was done in 
this case. It was distinctly proven that "Kirk­
patrick's Hill" was applicable, "mostly, for a 
reservoir site," and the jury was told to COD­
sider that. and every other element of value. 
That they did so cannot be doubted for a mo­
ment, in the light of the whole proof, and the 
amount of the verdict returned. Our holding 
is that, 'While adaptability for a reservoir site 
must be considered, the value for such a pur­
pose exclusively cannot be shown in proof, and 
made the sale basis of a recovery, especially 
when the property possesses other capabilities, 
as in this case. 

There is a lack of harmony in the decisions 
on this subject, some of them permitting the 
inquiry as to the'value of the property for one 
special nse, snd others holding, as we do, that 
the market value in view of aU available uses 
is the measure of compensation. It is not de­
sirable to review a11 the cases in this opinion, 
but some of them will be mentioned. The 
latest one in the former line is that of San 
Ih'ego Land &: Tuum Co. v . • 'l,teale, decided 
by the Supreme Court of CaHfornia in 1888, 
and published in 78 Cal. 63. 3 L. R. A. 83. In 
that case it was held, distinctly, that it was 
competent to prove the value of land for a 
reservoir site, and to make that value the 
me:lSure of damages, independent of any other 
consideration or element of value; and that, 
too, wben the land sought to be condemned 
was in fact not the real site of the reservoir, 
but only necessary to contain backwater from 
the dam below. To reach that conclusion, 
two former decisions by the Same court, bold­
ing a contrary rule, were ovcrru1ed. and other 
authorities cited iD the opinion, were followed, 
In a case of the other line this language is 
used: "But, where a condemnation is somrht 
for the purposes of a. railroad. to single out 
from the elements of general value the value 
for the special purposes of such nilroad is, in 
effect, to put to a jury the question, What-is 
the land worth to the particular railroad com­
pany f rather than, What is it worth in gen­
eral? The practical result would be to make 
the company's necessity the land owner's oppor­
tunity to get more than the Teal value of hi! 
land." Stin80n v. Chicago, St. P. & M. R. Co. 
27 Minn. 291. 

The case of Missiast"ppI ~ R. B. Boom Co. v. 
PatterlOn. 98 U. S.403 [25 L. ed. 2C61. i. cited 
by the California court, and is relied on as 
sound authority by counsel cn both sides of 
8L.R.A. 

this controversy. Patterson owned one island, 
and parts of two others, in the ':Mississippi 
River, which the boom company condemned. 
The value was first appraised by commission­
ers, and afterwards by a jury in the circuit 
court of the United States. 'Vhen the case 
reached the Supreme Court. Mr. Justiee Field., 
delivering the opinion of the court, said: "The 
jury found a general verdict assessing the 
value of the land at $9,358.33, but accom­
panied it with 8 special verdict assessing its 
value, aside from any conSideration of its 
value for boom purposes, at $300. and, in view 
of its adaptability for those purposes, a further 
and additional value of $9,058.33 .••• In de­
termining the value of land appropriated for 
public purposes, the same considerations are 
to be regarded as in a sale of property between 
private parties. The inquiry In such cases 
must be, What is the property worth in the 
market. viewed not merely with reference to 
the uses to which it is at the time applied, but 
with reference to the nses to which it is 
plainly adapted? That is to say, What is it 
worth from its availability for valuable uses? 
Property is not to be deemed worthless because 
the owner allows it to go to waste, or to be re­
garded as valueless because he is unable to puC ~ 
it to any use. Others may 'be able to use it. 
and make it subserve the necessities and con~ 
veniences of life. Its capability of being made 
thus available gives it a market value wbich 
can be readily estimated. So many and varied 
are the circumstances to be taken into tbe ac­
count in determining the value of property 
condemned for public purposes, thaJ; it is per .. 
haps impossible to formulate a rule to govern 
its appraisement in all caSes. Exceptional cir­
cumstances will modify the most carefuUy 
guarded rule, but, as a ~eneral thing, we should 
say that the compensation to the owner is to be 
estimated by reference to the uses for which 
tbe property is suitable. having regard to the 
existing business or wants of the community. 
or such as may be reasonabl.y expected in the 
immediate future. The position of the three 
islands in the :Mississippi fitting them to form. 
in connection with the west bank of the river, 
a boom of immense dimensions. capable of 
holding in safety over twenty millions of feet 
of logs, added largely to the value of the land. 
The boom company would greatly prefer them 
to more valuable agnculturallands, or to lands 
sitUated elsewhere on the river; as, by utilizing 
them in the manner proposed, they would .save 
beavy expenditures of money in constructing a 
boom of equal capacity. Their adaptability 
for boom purposes was a circumstance. there­
fore. Which the owner had a rtght to insist 
upon as an element in estimating the value of 
hi' land.... 98 U. S. 40;;. 407. 408 [2;; L. ed. 
207.208j' 

This eDgthy extract presents the rule for 
compensation, and its application to the facts 
of the caSe. Both, as we understand them. 
are in harmony with, and suggest, the viewS 
expressed in this opinion. There the adapta.­
bility of the islands for boom purposes was 
held to be an element of value to be conSidered 
by the jury; here it is decided that the adapt~~ 
bility of the bill for purposes of a re~ervoir 1.3 
an element of value to be taken into the estI­
mate. There it was treated as un element. 
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only~ to be considered in connection with other I saDable apprcbenston of danger would impair 
elements of value; so it Is bere. In that case the whole of the property in the vicinity. and. 
the contention of the condemning party was when it bad been shown that the wa1ls were 
that the adaptability of the islands for boom built from: the stoDe taken from the site, and 
purposes should not enter into the estimate at that most of the stone in the hill was of bad 
all. The court said it should, in the words quality, this was ground to apprehend danger~ 
quoted. No comment is made in the opinion And. besides, the present owner is entitled to. 
on the fact that the jury, in 3 special verdict, the incidental damages." It seems to be well 
assessed the value for boom purposes separably. settled that damages to the residue are to be es­
That method is neither approved nor disap- timated on the assumption that the part actual­
proved, by intimation or otherwise. The gen- ly appropriated will be used in a skillful and 
eral v{'rdict, as reduced by the owner on sug- proper manner. 3IiHB, Em. Dom. § 220; Lew-
gestion of the lower court, was affirmed. is, Em. Dom. § 482. 

A late author, speaking on this subject, says: Clearly, this must be so when the damages-
"The market value of property includes its are assessed before the construction and opera­
value for any use to which it may be put. If, tion are commenced. If it were otherwise, no 
by reason of its surroundings, or its natural appraisement could be made until after the 
advantages, or its artificial improvements, or work is completed, because it could not sooner 
its intrinsic character, it is peculiarly adapted be known how defective the work will be, nor 
to some particular use, all the circumstances the amount of depreciation caused thereby. 
whicbmakeupthisadaptabilltymaybeshown, The rule should be the same when the con­
and the fact of such adaptation may be taken straction is in progress, and not completed. 
into consideration in estimating the compensa- When the trial below occurred, the work on 
tion. :Some of the casesbeld that its value for the reservoir had been going on a long while, 
s particular use may be proved; but the prop- and was approaching completion, but it could 
er inquiry is, -What is its market value, in view not be finished for several months to come.. 
of any use to which it may be applied, and of The City was under legal ol?ligation to so con· 
0.11 the uses to wllich it is adapted? ". The stmet its improvement as to do the least injury 
conclusion from the authorities and reason.of to the residue of the land; and the presumption 
the matter seems to be that witnesses should that it would perform that duty faithfully' 
not be aHowed to give their opinions as to ,he should be indulged until the work was finished. 
value of property for a particular purpose, but and the presumption rebutted. Even though 
should state its market value in view of any some defects should, through negligence, occur 
PUrpose to which it is adapted. The condition in the construction, it is fair to assume that it 
of the property, and aU its surroundings, may will be detected and cured before putting the 
be shown and its availability for any particuJar reservoir to its ultimate use. In like manner. 
Use. If it has a peculiar adaptation for certain the law devolves lltx>n the City the duty of 
uses, this may be- shown, and if such peculiar operating the reservoir carefuny and skiUfuIly; 
adaptation adds to its value the owner is enti· and it would be unjust to assume in advance 
tIed to the benefit of it. But, when aU the that i& will not do so. A different rule would 
facts and circumstances have been shown, the be impracticable, as well as unjust; for no one 
'question at last is, What is it worth in the mar· could tell the amount to be allowed for im· 
kf't?" Lewis. Em. Dom. § 479. proper operation until the fact itself should be 
~Y statute the owner is entitled to com pen· ascertained, and the consequences seen and 

!ati~~ for land 8ctual1y appropriated. and, in weighed. 
addItIon, to incidental damages for injury, if The owner is entitled to aU his damages~ 
coy, to the residue of the tract. ~Iill. & V. those for the land taken, and those to the res-

ode, §i; 1562. idue. so SOon as the condemnation is made. 
1: Both Were claimed in this case, but only the Neither he Dor the condemning party can 
orn:er .was allowed by the jury. As ground await future developments to enhance or di­

for ~ncldenfal damages, the use. amount and minish the amount of damages. These must 
relatIve position of the residue, and the capac· be estimated on the assumption that the land 
ty (50,000,000 of gallons) and dimensions of appropriated will be properly and in a reason. 
~~e reservoir, were shown. It was also proven able time put to the use for which it is con· 

at the walIs of the reservoir were made of demned. We by no means intend to decide 
stone taken from the hill; that some of the that incidental damages must be estimated up­
~~one was good for such purpose, and some of on the assumption that the construction and 
1 Was not, the yield, altogether. being largeJy operation of the improvement will be abso­
more than Was used in the waR Utx>n these lutely safe, and that apprehension of danger 
and some other circumstances the witnesses ex. therefrom may not be considered by the jury. 
pres~ v~rious opinions on the question of de- Our meaning is that such damages cannot be· 
prfclutlOn or no depreciation in the market enhanced by tbe suggestion that the corpora­
Va ue of the residue. tiOD appropriating tIle land will act ne~ligently. 
tal ~e genera] charge with respect to incideri- The presumption is that it will act carefully. 
,s" amages is not assaHed, but error is as· If it act otherwise, and injmy result from its 
~gned npon this paragraph: "Damages are negligence, that affords an independent cause 
be be assessed on the basis that the work wiII of action; and the liability SO incurred forms 

r constructed and operated in a skillful and no part of the incidental damages. There 
fh~per IDanper, All damages resulting from may be reasonable apprehensions of danger­
in theglect In these respects, or from neglig-ence from inherent defects and unavoidable acci­
bv a e Use ~f the reservoir, may be recovered, dents, notWithstanding skillful construction, 
CUr ,fproprtate. SUits, when such damages oc- and careful operation of the improvement. If 
8 L.' The obJection to this is "because a rea· so, such apprehension, 80 far as it depreciates-

R.A. 
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1he present market value of the land Dot taken, 
is an element of incidental damages, and should 
be considered by the jury in making up tbeir 
verdict. Such apprehension was not excluded 
from the consideration of the jury in this case. 
Only that resulting from the neglect or neg-H­
gence of the city was 80 excluded. At tbis 
point. it is wen to note the fact tbat there was 
no proof tbat any ofthe inferior stone had been 
placed in the waH, or that any of the. work had 
been unskillfully done. 

Each side claimed the right to open and 
·dose the argument before the jury. The trial 
judge decided in favor of the City, Rud that 
action :is assigned as errOT. This question has 
been deckled in several of the States, some of 
'them holding one way, and some the other. 
The majority of tbe cases seem to give the 
openinlt., and con(']usion to tbe land owner. 
Lewis~ LID. Dom. !:i 42ft \ 

The conflict in the decisions is largely due, 
110 doubt, to difference in local practi~. or 
·statutory provisions. In this State the pro­
ceeding is inaugurated by tbe party seeking to 
appropriate the lund. It is done by a petition 
setting forth the land wanted, the object for 
which it is to be condemned, the name of tbe 
,owner, and conclu.ding with appropriate pray· 
·ers. Notice is to be given the owner, after 
"'hich a jury, to inquire and assess the dam­
ages, is summoned and l>worn. Either party 
may appeal from the finding of tbis jury, and 
have a trial anew before Ii jury in the circuit 
-court. Mill. & V. Code, ~§ 1519-1566, in· 
·clusive. 

Not only is the ('orporaiion seeking the con· 
·demnation required to take the first steps, and 
bring tbe land owner before tbe court, in the 
prescribed order. bot it must, of necessity, 
show that it is entitled to exercise the right of 
·eminent domain. and that the particular land 
is necessary for its corporate use. In all this 
the petitioner is plaintiff, with the affirmative 
,of its c1ain.. and the burden of proof upon it. 
The question of tbe amount of damages is then 
considered, and generally ODe side seeks to 
make it as small. and the otber as large, 8S 
possible. Starting out as plaintiff, with the 
·onus upon it, the petitioner should be anowed 
to open and close the case, even though the 
burden of proof may be shifted to the other 
party on S0rne question arising in the progress 
,of the trial. Concession by the owner of peti­
tioners right to condemn, and to take the par· 
ticular land, and contesting the question of 
damages only. cannot change the rule; nor can 

-the fact that the owner alone appealed from 
the appraisement by the jury of inquest, for on 
that appeal the trial is de ntno, and the attitude 

,of the parties is the same as before. ! 

The jury allowed no interest. No instruc­
tions on that subject were given or requested'; 
but after the verdict was returned, and before 
judgment was entered, Alloway and wife 
moved the court to add interest. This the 
court refused to do; and his action in tbat re· 
gard is now assigned as error. The Statute 
aUlhorizin,!r the condemnation of private prop­
erty for publ1c use, and prescribing the mode 
-.of proceeding-, is silent on tbis subject; and the 
General Statutes Cld. ~ 2,02) wbich enumerates 
instruments that bear interest as 8 matter of 
law, does not embrace a case like that before 
ilL.R.A. 

us. Nevertheless. we have no hesitation in 
bolding, opon general principles. that interest 
sbould have been allowed from tbe time of tbe 
appropriation of the property. From that time 
tbe original owner was deprived of the use and 
PQ<:.Se.~ion of the land taken. The liability of 
tbe City accmed at tbat date, though tbe 
amount tbereof is not determined finally until 
long tb~reafter. Damages are properly as· 
sessed WIth reference to the value of the land 
taken, and the depreciation of the residue at 
the time of condemnation. The legal .. rights 
of both parties, so far as the damages are can· 
cerned, are fixed at that time. Subsequent en· 
buncement or diminution of the value, though 
ever 80 great, cannot he considered by the jury 
in estimating damages. Witnesses are exam­
ined as to the amount of damaees at tbe time 
of appropriation, and not at the time of the 
trial That method was properly adopted in 
tbis case. The City. especially. asked ber wit· 
neBses the value of the prcperty ·'in August, 
1887." 

In tbe case of East Tennessee, V. d; G. R. Co.' 
v. Burnett, 11 Lea, 526. the jury of inquest. 
though reporting several years after the land 
was appropriated. failed to allow interest. 
The petitioner did not appeal, and have a trial 
d4 novo, but excepted to the report because it 
did not include interest. The exception waS 
overruled, and the petitioner prosecuted a writ 
of error. This court allowed. the interest. Id. 
527. 

A discussion of the subject is found in!=i 499. 
Lewis, Em. Dom. Refusal to anow interest 
was error. In tbe language of one of the coun· 
sel for appellants: "If the party in whose favor 
there is verdict is, as a matter of law, entitled 
to something additional, the court may allow 
it." Inasmuch as the eITor can be readilv cor­
Tected here, that will be done. instead of re­
versing and remanding. This court will reo:' 
der the judgment that should have been 
Tendered below. The land was tak.en about 
the 10th of August. 1887; llence judgment wjJl 
be entered for the amount of tbe verdict. with 
interest from tbat date. 

On September 22, lESS, the City paid into 
court, subject to the order of Al10way and 
wi.fe, the sum of $10,872.51, that being' tbe 
amount of damages returned by the jury of 
view, with interest and costs added. Because 
of this tender, the City now insists that it can 
in no event be liable for interest on a lar.rrer 
sum than the difference between the verdict 
and the amount so paid into court. This con· 
tention, though plausible at first view, is not 
sustained bv sound reason. A tender of part 
of a debt, fa satisfaction of the whole of it, i3 
D;} tender at all in law. The sum paid into 
court in this case was more than $2.000 les9 
than the amount due Alloway and wife, as has 
since been demonstrated by the yerdict of tbe 
jury; hence thev were under DO ob1i~tion .to 
receive it, and cannot have their claim for m· 
terest abated on account of tbeir refusal to do 
so. 

The other grounds of error assjgned, so far 
as material, fan within principles already a.n­
nounced. and for that reason they will not be 
further mentioned. 

let thejud[J1Tlent be mOdified by adding inter­
est, and affi·rmed, with costs.' 



lS~o. STATE OF Omo, ez re!. ATTY-GR...,.. V. WESTERN UNION 11. L. & A. SOCIETY. 129 

OHIO SUPRE.."lIE COURT. 

STATE OF OIIIO. '" rei. ATTORNEY­
GESERAL. •. 

WESTERN U~rrON ~IUTUAL LIFE & 
ACCIDE..'fT SOCIETY of the United 
States. 

(41 Ohio St •• __ ••• ' 

other States organized to Insure lives 
ot mem1?ers on the assessment plan 
"shall be permitted to do in this State." under 
the provisions of \I 36301'., Rev. Stat., is tbat con_ 
templated by section 8630, which does not include 
the business of insuring the lives of mertLbers for 
the benefit of others than their families and heirs. 
A corporation of another State, organized for in. 
auring liv~ upon the plan of 8S8eSsments upon 

·1. Corporations organbed under see. its members. without other limitation than that 
tion 3630 otthe Revised Statntes~ which the policy holder shall have an insurable interest 
do not comply with the laws regulating regular in the life of the member. is not embraced within 
mutual life insurance companies, have no power either of said sections. 
to issue policies guaranteeing any hed amount 3. Tha.t clause of' section 3630 of'the 
to be paid at the death ot the member, .. except Revised Statutes§ which provides that 
such fixed·amount shall be conditioned upon the ··such company or association shall 
same being realized from the assessments made not be SUbject to the preceding sections ot 
on members to meet it;" and those corporationa this chapter," does not apply to corporations of 
&0 organized. which do comply with such laws, other States organized for insuring the lives of 
are authorized to issue endowment policies members for the benefit ot others than theirfam_ 
.. promising to pay to members during life ally llies and heirs. Corporations of that Cl858 are 
sum of money or thing of value." Such Ohio not entitled to traD-"8.ct any business of Insurance 
corporations are not permitted to do business in in this State, until they procure from the super~ 
another State upon ~ubsts.ntlally the same basis intendent of insurance a certificate of authority 
antllimitations~they are in Ohio, when by the so to do; nor can any person act 88 agent in this 
laws of snch other ,State they are not permitted State for such company, until a liooIl..-"6 to do so 
to L<>8ue such endowment pOlicies. nor any policy is procured from the superintendent ot insur. 
of iIlsur?-!Ice so conditioned. nor any. that does ance., as required by II 3ti04, Rev. Stat. Such li~ 
not ~~ClIY the s~m of money to be pald,and un· ceIlSe.'l continue in force. unless suspended or re. 
COnditiOnally obh.ga~ such corporatio~ to pay yoked. until the first day of April of the year 
the amount so s]JeClfi€'li, to .the ben~cIaries of next after the date of their issue. and no longer •. 
such payment; and corporabons orgamzedon the 
as--«e8sment plan under the Jaws of such other 4. When a toreign corporation doing 
State are not entitled to do business in this State. I business in this State is exercising its 

2. The busines~ which corporations of' franchises in contravention of the laws t?-ereo.f. 
#' It may be ousted therefrom, by proceedings m 

*Head notes by the CoURT. quo warranto. 

NOTE..-Foreian i'nsuranee eompan£e8; conditiom of cities. 'W'RB repealed by Act 1879, t 00. which de-
imJtQSed by statute. c1ares the tax directed to be levied upon the net. 

A Jaw of a State reqniring immrance companies receipts of foreign insurance companies to be in 
(If other States or conntries to file security, or take lieu of all town and municipallicen...ooes. Chicago 
out a licelL.."€, or pay a 81>ecific tax or certain fees Y. James, 1 West. Rep. 3!5, ll4 ill 479. 
and pereentages, before they can issue policies in Section 30 requires affirmative action by the city 
the Stale, is constitutional Ducat v. Chicago. 77 entitled to it. in fixing the rate. which may be less, 
lJ. S. 10 WaH. 410 (19 L. ed. 972); Liverpool & 1.. L. & but cannot be more. than 2 per cent upon the gross, 
F. Ina. Co. v. Oliver, 7'1 U. S.lO WalL 566 (19 L. ad. and not upon the net. receipts of the agents of for_ 
10'.!9J; Home Ins. Co. v. Augusta, 93 U. S. 116 (ZJ L. eign corporations. ll!id. 
'('d. ~'25); Paul V. Virginia. 75 U. S. 8 Wall. 168 (19 1.. A foreign corporation suing in Colorado on an 
'€d.357). See nota to Pennypacker v. Capital Ins. insurance policy cannot be defeated by the fact 
Co., post, _. that it has not complied with the statutes in regard 

A State may require a deposit from a foreign to foreign corporations dOing business within the 
~O~pany as a condition precedent to its right to do State. where the only business done witWn the 
~slIle.ss. Phenix Ins. Co. v. Burdett, II West. Rep. State relates to the insurance policy in snit. Ta • 

• 112 Ind. 204. bor v. Goss &' P.1rffg. Co.ll Colo. 419. 
Sucb a statute is constitutional. whether the mon- The Act maldng it unlawful for anyone to aid a 

eys are regarded as taxes for revenue or 88 a li- foreign insumnce company In transacting business 
~nse. State v. Ins. Co. of North America, 15 West. within the State renders any person 80 aiding lia­

p. 93, 115 Ind. 257. ble. although acting under a. contract with the in~ 
Under the!aW3 of Michigan requiring a deposit sured as his agent only. People v. People~s Ins. 7: ~rities as a condition for the prosecution of Exchange,2 L. R. A. SW. 126 Ill. 466. 

-d eIr bU8ine&<;, a British company must make such A condition in a policy of a fOl"f!ign company dO­
epo&t. althongh it may have made the same in fng bu~iness in this State, that anyone except the 

another State to acquire a license to do business insured who procures insurance to be taken by the 
~re. Employers L. Assur. Co. v. Insurance Comr. company shall be deemed the agent of the insured. 

est. Rep. Sa'. M Mich. 614. is null and void. North British &' M. Ins. Co. v. 
Under tho:t Statute of Louisianalioon8eis·imposed Crutchfield, '{ West. Rep. 85. lOB Ind. 51B. 

;: ttbe bUSiness pursued by an insurance company An agent of an irnrurance company incorporated 
b he State of LouL«iana, and not on b!J8iness done in the District of Columbia. is an agent of a. com_ 
sJb~ranches or agencies established in other States, panyincorporated by a "state" other than the State 
~ect to their laws and subject to taxation tm- of Indiana, within Ind. Rev. Stat. 1881, I 3765, re­
pro~dtherebY. Sootions 6 and '1 of the same Act qujring a license from such agent.. State v.Briggs" 
Co 38 La.etor rate Of taxation. State v. llibernla. Ins. 116 Ind. 55-

• Ann. 485. A state statute, which provides that tnenmnce 
8 ALet 1S72, chap. :u. I no, relating to incorporation companies of other States shall not. do business in 

.R.A. 9 

See also 16 L. R. A. 611; 23 L. R. A.. 86. 
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(March 4., 1890.).-

PETITION for a writ of guo flarranto to 
oust defendant from exercising the fran­

chise of transacting the business of a life insur­
ance company within the State_ Judgmmt of 
ouster. 

The answer admits that the defendant was 
incorporated under the Michigan Statute set 
forth in the petition; that it has exerci"cd, and 
c1aims the right to exercise, in this State, tha 
privilege and franchise referred to in the peti· 
tion, and alleges that it is entitled to do so. 
because, it avers that on the 9th day of June. 

Statement by Williams. J.: . 1886, it made application to the superintendent 
The petition states that the defendant is a of insurance of this State for permission to 

corporation organized under the laws of the carryon in the State of Ohio the business of 
State of Michigan for the purpose of carrying life insurance, as contemplated in section 36304 
on, upon the assessment or co-operative plan. of the Revised Statutes of Ohio; and that OD 
the business of insuring the lives of its mem-I the 13th day of September, 1886, the superin­
hers, and of providing to its members indem- ten dent of insurance duly authorized the de­
nity for disability by accident; that since the fendant to transact business in this State; since 
1st day of April, 1889, the defendant·has exer- which time the defendant has continuously 
cised and claims the right to exercise. in this prosecuted its business in tbis State as contem· 
State, the privilege and franchise of transacting p1ated in section 3630 of the Revised Statutes.. 
the business of insuring lives upon the asseS3-- The answer further alleges that Ohio corpora.· 
ment plan, which it iB Dot entitled to do, tions organized for the pmpose of insuring 
because neither it nor any of its agents obtained their members upon the assessment plan are n01 
from the superintendent of insurance of this debarred by the laws of :Michigan from trans. 
State the necessary certificate of authority or acting business in that State, and that the insur· 
license to do busmess in this State, and also ance commissioner of that State has not refused 
because. by the statutes of Michigan, corpora- to issue certificates of authOrity to transacl 
tions organized under the laws of Ohio~ forthe business in that State, to such Ohio crorporations 
purpose of insuring the lives of members upon as can and will comply with the laws of the 
tbe assessment plan, are not permitted to do State of MiChigan. It is also alleged in the 
business in the State of l\Iichigan upon the same answer that the petition was filed at the iusti­
basis and limitations as they are in this State; gation of ., The People's Mutual Benefit Asso­
and, the commissioner of insurance of the Stllte ciation of Westerville, .Ohio," which corpora­
of ~Iichigan bas refused, and still refuses. to tion, on or about the 24th of October, 1888~ 
issue to such Ohio corporations his certificate matle application to the insurance comws­
of authority to transact business in that State. sioner of MiChigan for authority to do business 
The provisions of the Michigan statutes upon in that State, but was refused such authority p 

tbe subject afe Bet out in the petition. Such because. upon examination. it was ascertained 
of them as are deemed material to the decision its business, in part,was that of endowment in­
of the case will be noticed in the opinion. I suranee, which the laws of :Michigan did not· 

The petition prays for a judgment of ouster permit corporations organized on. the assess-
against the defendant. ment plan to do. ' 

the State until they sball have designated an agent 
therein upon whom proceSs maybe served, confers 
jurisdiction upon a circuit court of the United 
States sitting in such State over an action by a citi­
zen of the State against an insurance company of 
another State, commenced by service upon an 
agent therein. designated by it nnder the statute. 
Ex parte Schollenberger, 96 U. S. 369 (2" L. ed. 853). 

No foreign insurance company can take fire risks 
within the State of Michigan unless authorized by 
the commissIoner of insurance. Hartford F. Ins. 
Co. v. Imrurance Comr.H West. Rep.a:e:roMiCh.485. 

The statutes of Missouri make it the duty of a 
foreign insurance company desiring to traDEact 
bllilioess in the State to file with the8Uperintendent 
of the insuranoo department a written instrument 
designating someone as agent to receive service of 
process. A sheritf's return on a writ of garnish_ 
ment served "on one of the agents" is insufficient. 
Gates v. Tusten., 4, west. Rep. 662, 89 Mo.l3L 
It makes the certified copy of the certificate evi­

dence of authority to do business in the State. 
Arnencun Ins. Co. v. Smith., 2 west. Rep. lW.19 Mo. 
App. &?T. . 

"Where a foreign company, undertaking to prove 
the e:d.stence of ita certificate to carryon business 
for several years, omita proof of the year in ques­
tion, the sUbm.iss1on of the question to the jury, 
whether it had authority to do business at that 
time, is proper. Ibid. 

The mere absence from a recorder~s office of a 
certificate i."8Ued to a foreign corporation, will not 
warrant the inference that no such certificate ex­
:istK.. J1:;jd., 

8L.R.A. 

The LegisJature has :ftxed no limit as to the 
amount of cash business these companies may do; 
and if the law is defective in this respect, the rem_ 
edymust come from the law-making power. State 
v. Manufacturers Mut. F. Ina. Co. 8 West. Rep. 258. 
91l\fo.311. 

In New York the Legislature did not intend fA) 
prohibit such adjustments by uncertified agents of 
fire insurance companies of other States and for .. 
eign countries. where tbere appeared to be noth..­
ing nnlawful in the contract out of which the in­
debtedness had arisen. People v. Gilbert. 44 Hun. 
522. 

Under the Nebraska Statute a foreign insurance 
company, to be authoriZed to tran..."8ct business in 
Nebraska. must be possessed of at least $200,000 of' 
actual paid-up capital. exclusive of any assets of 
such company deposited iu any other Sm.te or Tel''' 
ritory. State v. Benton, 25 Neb. 83i. 

The prOvision of the Wiscone1n Statute which 
imposes a penalty upon every life or accident in­
surance company doing business in Wisconsin 
which fails to file the annual statement therebY 
prescribed, does not apply to a nonresident corpO­
ration which has not been licensed, although doiDZ 
business within the State in violation of law. State 
v. United States Mot. Accident Al:i!o. 69 Wis. 76. 

The Statnte of WisCOnsin which enacts that a 
COrporation organized in another State shall not 
transact business Within its limits unless it agree8 
in advance that it will not remove into the federal 
courts any BUit that may be commenced againSt it; 
by a citizen of Wisconsin., is repugnant to the con­
stitution ot the United States, and void; and the 
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The defendant also filed a supplemental 
answer (so called), which CHarges that the su­
perintendent of insurance has embodied in the 
annual report which he is required to make to 
tbe General Assembly, relating to the conduct 
and condition of all insurance companies doing 
business in this State, a statement to the effect 
that he bas lawfully revoked the authority of 
the defendant to do business in Ohio after 
April 1, 1889, since which time it has been 
doing business in this t;tate without authority 
of law; and that he has omitted to make any 
statement in his report showing the condition 
of the defendant Company. 

By this pleading, it is sougbt to make the 
superintendent of insurll.nce a party to the ac­
tion, and enjoin him from making such report. 

The case is submitted upon demurrers to the 
answer. and the supplemental answer. 

Me88r8. David K. Watson .. Atty-Gen •• 
and R. A. Harrison for plaintiff. 

.M1". C. D. Robertson, for defendant: 
Corporations of the class of this defendant. 

by the provisions of § 3630, Rev. Stat., are not 
subject to the laws.of this State relating to life 
insurance companies, and are not required to 
receive annual renewals of authority. 

State v. Mutual Protection ..1880. 26 Ohio St. 
19; Statev. Standard LifeAsso. 38 Ohio St. 281. 

To be permitted to do business in this State 
foreign companies are simply' required to 
comply with the laws of this State regulating 
like companies and organizations in tbis State, 
and obtain from the ~uperintendent of insnr· 
ance a certificate of such compliance. 

State v. MOO1'e, 38 Ohio St. 10. 

Williams. J ... delivered the opinion of tbe 
court! 

It is contended, in behalf of the plaintiff. that 

agreement of an insurance company made in Con­
formtty to tbis Statute is also void. Home Ins. Co. 
v. Morse, 81 U. S. 20 WalL 4!5 (22 L. ed. 365J. 
In Vermont an information under Acts 1884.. 

charging an agent with :receiving risks for insur­
ance in behalf of a foreign insurance company 
which has Dot complied with the Statute, must al­
~~ 88SUred's name. State v. Hover, J New Eng. 
~p. 2Ol., 58 Vt. 496. 

Retaliatoru leg(s:Zation. 
Under IOwa Code. I 11M. prOviding that., where 

another State imposes prohibitions upon Iowa in­
surance companies doing business therein. the law 
of ,£Inch Sta.te shall be the law of Iowa, as against 
insurance COmpanies from such State doing" busi­
~ess in Iowa, there need not be any enforcement 
~ suc~ other state of the prohibition imposed on 

OW-a lUsuraoee companies. The existence of such 
law- is SuffiCient to warrant enforcement of said 
~on. State v. Fidelity &; Casualty Co. '17 Iowa. 

a 'l'he Illinois statutory proVision that. whenever 
ny other State shall require lllinois insurance 

companies doing business therein to deposit and 
~;Yagreatel" amount than theDlinois 4Lws require 
d ,SUch companies. then companies of such State 
o~~g b~s1nE!8S in IDinois sball be required. to pay 
hecoeP<>8it the same amount of tax or license fee, 
Illl Dl~ ~perat1ve npon tbepassage of a Jaw laying 
_b additional burden upon DlinoiB companies. 
l1Iit~er any SUch companies are doing business 
Ins.. eo. theS~tep8&'llngthelaworDot. Germania 
~ L. R. ~s_ 128 Ill. 23'l. 

the defendant is not entitled to carryon itl 
business of insurance in this State, and that it 
is therefore exercising its franchises here in 
contravention of law, because: (1) Ohio corpo­
rations organized under section 3630 of the Re­
vised Statutes are not permitted to do bu~iDess 
in tbe State of :Michigan on substantially the 
same basis and limitations as they are in Ohio; 
(2) the law under which the defendant is organ­
ized authorizes it to engage in the business of 
insuring lives on tbe plan of assessments uPQu 
surviving members, without other restriction 
than that policy holders sh:illhave an insurable 
interest in the lives of the members, which 
companies organized for the mutual protection 
of its members within this State are not per· 
mitted to do; and (3) the f;lefendant has failed 
to comply with tlie laws of this State. which 
require tbat such corporations shall obtain an­
nually. from the I'!uperintendent of insurance. 
a certificate of authority. and licenses to their 
agents, to do business in this State • 

1. The business of life insurance, and the 
terms und conditions upon wbich foreign com­
panies may be admitted to cafry on that busi­
ness. are regulated in this State by statute; and 
the right of the defendant to transact its busi­
ness of insurance within the State, if possessed 
by it, must be derived. it is conceded, from 
§ 3630e, Rev. Stat .• which is as follows: "Any' 
corporation, company or association organized 
under the 1aw of any other State to insure lives' 
of members on the assessment plan, and au· 
thorized to transact the business contemplated 
in section 3630, shall be permitted to do such 
business, to wit: the business contemplated in 
section 3630. in this State, by first complying 
with the laws of the State of Ohio, regulating 
corporations. companies or associations organ­
izedfor the mutual protection of their rneruhen 

A statute of New York providing that it any 
State shalll"E'quire a greater deposit of securities or 
payment of any kind from a corporation of New 
York. than from forei4iro corporations of otber 
states. a corporation of such state in New York 
shall be required to make the same deposit or pay­
ment., does not "deny to any pen;on within its juris.­
diction the equal protection of the laws"· Phila­
delphia. Fire Asso. v. New York, ru u. 8.110 (00 L-
ed. 342). -

Article l, 12. U. S. Const.. giving citizens of each 
State all privileges and immunities of citizens in 
the states, does not apply to corporations.. lbkL 

In accordance with the policy of Minnesota and 
of the Interstate Law of Comity. foreign insurance 
corporations are allowed to carry on busilless 10 
that State. A foreign corporation which has com­
plied with Minnesota laws should not. as measure 
or retallittion. by force of the retaliatory Statute 
(Minn. Geo. Stat. chap. M. 1209). be excluded from 
doing business in Minnesota, upon the ground that 
the laws of the State where such foreign corpora­
tion was created would exclude corporations of 
Minnesota from doing business there. unless it is 
clearly apparent that mch is the e.trect of the for. 
eign Jaw. The properetfect of the statutes of NeW' 
York in tbis particular being considered doubtful. 
and the manner of their practical administration 
being undisclosed. a judgment of ouster agaInst 
the New York corporation was refused. State v. 
Fidelity &- C. Ins. Co. 39 ~Iinn. 538. 

Quo warranto is a proper proceeding to try the 
right of a foreign corporation to carry on its cor. 
porate business in Minnesota. lbid. 
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within tbis State, upon obtaining from the su-l plies with the laws regulating regular mutual 
perintendent of insurance of tbis State a certifi- life insurance companies. can issue any policy 
ca.te of such compliance, wbichcertificate shall guaranteeing any fixed amount to be paid at 
not be granted until such foreign corporation, death." except such amount shall be condi. 
company or association sball have appointed an tional upon the same being realized from the 
agent or attorney within this State upon whom assessments made on members to meet them.· 
8el'vice of process may be had. Provided, that In other words. the obligation of the policy. 
the superintendent of insurance shall not be Ie- and the only ODe the company can thus COD· 
quired to issue certificates to do business in tract, is to pay. upon the death of the member( 
Ohio to an agent of any wch corporation. such sum, and only such. as may be realizea. 
company or 8£sociation organized in any State from the assessments made on members to 
ill which such Ohio corporations, companies or meet it. The policy does not create aD uncon­
associations are not permitted to do business on ditional obligation to pay the amount specified 
substantially tbe same basis and limitations as in it, nor bas the company corporate power to 
they are in Obio.'· issue such policy, or contract such obligation, 

In view of the proviso contained in this sec- in this State or elsewhere. Then those com­
tiOD, it becomes important to determine upon panics, so organized, which do comply with 
what basis and limitations. Ohio corporations the Jaws regulating mntuallife insurance com­
are permitted to do business in Ohio. These panies. are authorized to i~e endowment pol­
are ascertained byrefereoee to section 3630 and icies. undertaking to pay members " during 
3630<:: of the Revised Statutes. The former life. any sum of money or thing of value, nand 
section is as follows: policies guaranteeing 8 fixed amount to be 

.. Sec. 3630. A company or association may paid at death. These are the basis and limita. 
be organized to transact the business of life or tions upon which such companies are author­
accident insurance on the assessment plan. for ized to do business in Ohio. and the question 
the purpose of mlltual protection and relief of to be determined bere is wbether they are per­
its mem bers, and for the payment of stipnlated mitt~d by the laws of Michigan to do business 
suros of money to the families or heirs of the there upon substantially the Same basis and 
deceased roembers of such company or associa- limitations. It is not enough that they be per. 
tion, and may receive mODey either by vol un- mitted, there, to exercise some of their fran­
tary donation or contribution, or collect the chiscs, or transact 8 part only of the business 
same bv assessment On its members, and may they are authorized to do in Ohio, but they 
accumulate, invest, distribute and appropriate must there be permitted to do substantially 
the same in such manner as it may deem the same business upon substantially the same 
proper; that all accumulations and accretions terms and conditions as they are in Ohio. If 
thereon shall be held and used as the property by the laws of }licbigan any substantiallimita­
of the members and in the interest of the mem- tion or restriction is placed upon such Ohio 
bers, and shall not be loaned to, used. appro- companies in regard to the character or extent 
priated or invested for the benefit of any officer of the business they may transact there, to 
or manager of such company or association; which they are Dot subject in Ohio. it cannot 
snd, provided. that no company or association be said that they are permitted to do business 
shall issue a certificate for a greater amount there upon substantially the same basis and 
than such company or association shaH be able limitations as they are in Ohio. 
to pay from the proceeds of one assessment; By section 15 of the llichigan Statute, under 
and such company or association shall not be which it is admitted by the answer the defend­
subject to the preceding sections of this ant was reorganized, it is provided that .. every 
chaptpr." policy or certificate issued by any corporation 

Itis provided in section 3630c that, U no such in that State and doing business under that 
corporation, company or association issuing Act, and promising a- payment to be made 
endowments, certificates or policies, or under- upon a contingency of death, or of disabUitl 
taking. or promising to pay to membersdurinlt by accident, shall specify the sum of money It 
life any ·sum of monev, or thing of value, or promises to pay upon such contin ... encyinsured 
certificate, or policy guaranteeing any fixed against, and the number of days rlter satisfac· 
amount to be paid at death. except such fixed tory proof of the bappening of such con tin· 
amount or endowments shall be conditional geney at Which such payment shouM be made; 
upon the same being realized from the assess- and that upon the occurrenCe of such con· 
ments made on members to meetthem. shall be tingency, unless the contract shall have been 
permitted to do business in this State, until they voided by fraud or by breach of its condition, 
shan comply with the laws regulating regular the corporation shall be obligated to the bene­
mutual life insurance companies." ficiaries of such payment, at the time and.to 

Whatever powers such companie~ possess the amount specified in the policy or certlfi­
are derived exclusively from the laws of this cate; and that tbis indebtedness shall have 
State, and the limitations and restrictions im:.: priority Over all indebtedness thereafter i?-· 
posed upon them by those laws. both with currec1. except as provided in ease of the (I:ig.. 
respect to the classes of bURiness they may tribution of assets of an insolvent corporation. ~ 
transact. and the mode of doing it. operate And section 17 of the same Act provides 
upon them as wen when doing business out- that no corporation or association organized 
side of the State as within it. Their corporate under the 1a ws of any other- State for the pur­
capacity, in these respects, cannot be enlarged pose of insuring lives or furnishing accident 
by the laws of any other State in which they indemnity upon the co-operative assessme~t 
may be permitted to do business. By the plan shall be authorized to do business ID. 
plain provisions of these Statutes, no company Michi2'8ll until it shall have obtained a certifi­
organized under section 3630, unless it com- cate of authority from the comm:is.sioner of 
8 L.R. A. 
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insurance of that State; and that no such cer· 
tificate of authority shall be issued unless the 
corporation or association applying therefor 
•• has in force policies of insurance upon which 
the proceeds of one assessment will pay the 
highest amount insured upon each of the lives 
of the members for which the a~<:essment is 
levied. the full amount agreed to be paid upon 
the death of anyone member, and that it is 
paying, and for twelve months next preceding 
has paid. the highest amount named in its 
policies or certificates in fulL" 

Thus it appears that by the laws of Michi. 
gan every policy issued by a corporation in 
that State" promising & payment to be made 
upon acontingencyof death ..... shall specify 
t.he sum of money it promises to pay, ••• and. 
upon the occurrence of such contingency. • • • 
the corI}t)ration shall be obligated to the bene­
ficiaries of such payment •••. to the amount 
specified in the policy," and no certificate of 
authority to do business in Michigan shall be 
issued to any corporation or association org-an­
ized under the laws of any other State unless 
for the twelv!! months next preceding it has 
'Paid, and is paying, the full amonnL named in 
its policies, nor unless it lIas tn force policies 
npon which the proceeds of one assessment 
will pay the highest amount insured upon the 
Jives of·the members for which the assessment 
is levied, the full amount agreed. ,to be paid 
npon the death of anyone member. While, 
as we have already seen, corporations organ­
ized nnier the Ohio Statute are not obligated 
to pay the full amouIJ,t specified in the policy, 
but only such sum as may be realized from 
assessments made on its members; and their 
policies must so provide. They are incapable 
of making any other contract, or issuing any 
policy of insurance not so conditioned. unless 
~ey comply with the laws regulating mutual 
hfe insurance companies; in whicb event they 
are permitted in Ohio to issue endowment 
policies. 

It is admitted by the answer that the Jaws of 
tbe State of "Michigan do not permit endow­
ment policies to be issued or contracts of that 
kind to be made bv corporations org-anized to 
do business on the assessment plan, and for 
that reason the commissioner of insurance of 
that State refused to issue his certificate of 
authority to an Ohio company. organi7..ed un­
der section 3630, to do business in that State. 
d Whether, therefore, the Ohio corporation 
~s or does not comply with the laws regn° 

~at.lDg regular mutual life insurance comp~lDies, 
It IS ~ot, in either event, permitted to do busi­
n.ess In the State of ,Michigan upon substsn­
gally the game basis and limitations as it is in 

hio. 
2. Does the defendant come within the class 

of ':Ompanies which, under the provisions of 
~ctIo.n 3630, may be admitted to do bnsiness 
In thIS State? It will be observed that only 
companies organized under the laws of any 
~~her State to insure the lives of members on 
th e asse~sment plan, and antborized to transact 
en~'t~nSlDess contemplated in section 3630, are 
tb I ed to do business in this State; and fur­
:pI e;:ore, that it is only the business contem­
"'h a U be in section 3630 that such companies 
~f a permitted to transact. The language 
8 L.the Statute is: .. Any corporation, com-

R.A. 

pany or association. organized under the laws 
of any other State to insure lives of members 
on the assessment plan, and authorized to t:rnns­
act the business contemplated in section 3630 • 
shall be permitted to do such business. to wit: 
the business contemplated in section 3630. in 
this State," upon tbe conditions tberein speci­
fied. As often as the question has been pre­
sented. it bas been held by this court that sec­
tion 36Z0 does not contemplate or permit the 
business of insuring the lives of members other­
wise than for the benefit of their families and 
heirs. 

In Stat8 v. MOO1'e. 38 Ohio St. 7. it is decided 
that .. a company of another State organized 
for insuring lives npon the plan of assel:'sment 
upon snrviving members. without limitation. 
does not come under the class of companies pro­
vided for in section 3630. That section does 
not embrace companies insuring the lives of 
members for the benefit of others tban their 
families and beirs." 

And in State v. Moore, 39 Ohio St. 486. the 
relator, a New York corporation, organized on 
the assessment plan and autborized by the law 
governing it to issue policies payable to the 
legal representatives of the member, or to finy 
benellciary designated by such member, sought 
to compel, by mandamus, the insurance com­
missioner of this Stat.e to issue to it the nece&: 
sary certificate entitIin~ it to do business in 
this State. But the writ was refused. Doyle. 
J., in tbe opinion, after quoting the above 
paragraph of the syllabus in State v. Moore. 38 
Ohio St. 7, says: .. The principle thus an­
nounced must exclude the relator unless tbe 
law has been changed by subsequent legis­
lation." 

The legislation has not in this respect been 
cbanged. It is admitted by the pleadings that 
the defendant is authorized by tbe law of its 
reorganization to issue policies on the lives of 
its members for the benefit of any person Who 
bas an insurable interest iIi such life. 

By section 15 of tbe lUichigan Statute set 
out in the petition, it is provided that corpo­
rations doing business under the Act shall not 
issue any policy"upon a life in which the bene­
ficiarv has not an insurable interest;" and it is 
furtber provided by the same section that any 
member "shall have the right at any time, with 
the consent of such corporation or association, 
and with the consent of tbe beneficiary, if he be a 
creditor. to make a cbange in his beneficiary," 
within certain specified limits; and further, 
that "such corporation shall not issue policies 
or certificates to beneficiaries as & creditor or 
creditors that do not state that they are for col­
lateral security payable as the interest of such 
beneficiaries may appear; and in every such 
case saId creditor or creditors shall only be 
entitled io such portion of the amount insured 
(not exceeding tbe face of the policy) as shall 
cover the indebtedness of the member to said 
creditor at the date of bis death. And section 
17 of the same Statute provides that Uno cor~ 
poration or association organized or doing 
business under or by virtue of the laws of any 
State or Territory of the United States. or Dis.. 
trict of Columbia, or foreign countrY, for the 
purpose of insuring lives~ or furnisbing acci­
dent indemnity upon the co-operative assess­
ment plan. shall be autborized to do business 
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