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PRELIMINARY STATEMENT 

Appellants/cross-appellees, State of Florida, Agency for Health Care Administration 

(“AHCA”) and State of Florida Department of Business and Professional Regulation (“DBPR”) 

will be referred to collectively as “Florida” or “the State.” Since appelleedcross-appellants, 

Associated Industries of Florida, inc. (,‘A“’’), Publix Supermarkets, Inc. (“Publix”), National 

Association of Convenience Stores, Inc. (‘LNACS’7), and Philip Morris Incorporation (“Philip 

Morris”) and the State are both appellants and appellees, they will be referred to as they appeared 

below: as the “State” and the “plaintiffs.” 

7> References to the record on appeal will be indicated as “(R. -.) Or “(Re Supp. .). 

Each record citation will be to the specific pages of the record on which the referenced material 

appears. An appendix is attached directly to this brief and includes the 1990 Medicaid Third- 

Party Liability Act at Tab 1 (A. 1) and the 1994 Amendment at Tab 2 (A.2). Other materials 

referenced in this brief are reproduced in the Appendix and are cited as “(A. .).” 

xiv 



STATE OF FLORIDA’$ CONS0 LIDATED ANS WER AND RE;PJ,Y B RIEF 
:- ND ANSWER F 

SUMMARY OF ARGUMENT 

nd Application of 199 4 Amendments. The 1990 Medicaid Third-Party 

Liability Act was an extensive, comprehensive exercise of the State’s inherent power and 

federally mandated obligation to recover all Medicaid expenditures from any and all liable third- 

parties and available third-party resources. The 1990 Act expressly abrogated any and all 

common law or equitable principles as “necessary to ensure full recovery” of Medicaid 

expenditures; required existing principles of law to be “construed together to provide the greatest 

recovery: and unequivocally recognized the State’s independent right of action to sue and recover 

all Medicaid expenditures from “any” liable third-party. The 1990 Act gave fair warning to 

potential third-party defendants that they could be directly liable to the State for Medicaid 

payments attributable to the harm caused by defective or dangerous products. 

The 1994 Amendments did not make “innocent” prior acts culpable. They did not create 

a new cause of action; establish new theories of liability; or designate new potential defendants. 

Therefore, the Amendments did not create a new legal burden that was substantial. They apply 

to Medicaid payments made within five years of filing suit, and at the very least to all payments 

made on or after July 3, 1990 -- the effective date of the Medicaid Third-Party Liability Act. See 

Ch. 90-295, Laws of Fla. 
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Separation of Powers. The aggregate damages (so-called “joinder”), liberal construction 

and market share provisions of the 1994 Amendments do not encroach upon this Court’s 

rulemaking power or the judiciary’s duty to interpret statutes. These provisions establish the 

conditions under which the State may maintain its cause of action for aggregate damages. 

Liberal construction and market share liability are remedial matters within the Legislature’s 

domain. To the extent the aggregate damages provisions have procedural implications, those 

aspects are integral to the judicial process contemplated by the 1994 Amendments. There is no 

conflict with this Court’s procedural rules. Separation of powers is not violated. 

Statute of Renose. The hypothetical possibility that the 1994 Amendments could revive 

a time-barred claim did not posit jurisdiction in the trial court for purposes of declaratory relief. 

The trial c0urt.s holding was an advisory opinion that must be vacated. 

AHCA. Declaring AHCA to be a de+facto department results in a constitutional 

construction of $ 20.42, Fla. Stat. ( I  992). and gives effect to the 25 department limit of Art. IV, 5 

6. Even if AHCA were improperly structured, its authority would revert to HRS through revival 

of earlier statutes designating HRS as the State’s Medicaid agency. 

Access to Courts. Florida’s constitutional guarantee of access to courts does not require 

that all affirmative defenses be preserved forever. The provision as to disclosing individual 

Medicaid recipients has nothing to do with access to courts; rather, it is a condition under which 

the State may bring a lawsuit. Nothing in the 1994 Amendments requires an unconstitutional 

application of this provision. Market share liability, already adopted by this Court, adjusts the 

State’s remedy. It does not relieve the State from proving its case. 
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Rclevancv and Admissibility of Evidence. The 1994 Amendments do not affect the 

court's ability to determine the admissibility of evidence. They do not affect the fact-finder's 

weighing of evidence. They declare, consistent with the Florida law of evidence, that causation 

may be proven statistically. 

Due Process. Based on the arguments above, the 1994 Amendments do not offend due 

process. They do not relieve the State from proving causation and damages, or prevent a 

defendant from rebutting the State's case. A wrongdoer is not prevented from seeking 

contribution from other wrongdoers. The 1994 Amendments do not violate due process. 

ARGUMENT 

Plaintiffs "Statement of the Case and Facts" is argumentative and concludes with a parade 

of imaginary-horribles as to applications of the 1994 Amendments and irrelevant commentary 

about legislators not knowing what they were doing when they passed the subject legislation. It 

is true that in 1990, Florida moved to the forefront in enacting a statutory scheme consistent with 

the purposes of the Federal Medicaid Act and in 1994 defined its specific application in the 

product liability context. The ball is now in the domain of the courts; not the political halls of 

the legislature where the multi-billion dollar tobacco industry has previously enjoyed such 

success in protecting, indeed, enhancing its interests. In the part of their brief labeled 

"Argument," plaintiffs misleadingly argue ''no case has held" when they should say, "no case has 

addressed the issue" and attempt to turn statutory and constitutional principles on their heads in 

order to create a constitutionally infirm strawman. At a time when the citizens of this state and 

nation demand their government protect the public pocketbook because there simply are not 

enough resources, there is no constitutional, legal or moral support for continuing a multi-billion 
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dollar subsidy for one of the most wealthy, powerful (and we would submit undeserving) 

industries in this nation. 

1. Plaintiffs Misapply Fundamental Principles of Statutory Construction 

Although giving lip service to axioms that statutes are presumed to be constitutional and 

that “[Wlhen a statute is amended, it is presumed that the Legislature intended it to have a 

meaning different from that accorded to it before the Amendment” [Plaintiffs’ Answer Brief (Pl. 

Br.), p.3 11, plaintiffs’ arguments are premised on the notion that trial courts will eschew their 

legal and constitutional obligations and give the 1994 Amendments the most improbable, radical 

application. They further ask this Court to ignore well-established, pre-existing statutory and 

case law upon which the Amendments rest and on that basis, ask this Court to hold its strawman 

unconstitutional. Rather than trying to conjure up some extreme application or attenuated 

interpretation of the Amendments that might render them unconstitutional, this Court has 

repeatedly viewed legislation in the light most favorable to its constitutionality. For example, in 

Stute ex rel. Pi / /nian 17. Stanjeski, 562 So. 2d 673 (Fla. 1990), this Court refused to give a 

provision of the AFDC statutes the unconstitutional construction chosen by the district courts; 

considered the federal and state purposes and policy behind the Act (562 So. 2d at 677); 

recognized that the law was passed “in an attempt to bring Florida into full compliance with . . . 

congressional acts and implementing federal regulations, thus avoiding a loss of federal 

funds . . . .” (562 So. 2d at 678); interpreted the statute “as doing no more than codifying the 

existing law of this state” (562 So, 2d at 679); and construed the arguably offending provisions 

of the statute so as to comply with due process requirements (562 So.2d at 679). The statute in 

issue on this appeal should be given the same deference. 
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2. Plaintiffs Misrepresent The Scope And Underlying Purpose of The 
Medicaid Third-Party Liability Act And Ignore The Broad Power 

of The State to Carry Out Federally Mandated Recovery of Taxpayer's 
Monies From Wrongdoers Who Have Caused The Expenditures of Tax Funds. 

Plaintiffs would have this Court ignore the fundamental right of the State to act in behalf 

of its taxpayers and its federally mandated obligation to pursue every reasonable avenue to 

recoup federal and state Medicaid expenditures incurred as a result of wrongfully caused injuries 

to Florida citizens. ' The 1994 Amendments clearly do not in any respect contravene federal 

constitutional law. Indeed, failure to give the 1990 and 1994 laws their intended application 

potentially violates the Supremacy clause of the Federal Constitution. Once all the rhetoric is 

stripped away, the 1990 and 1994 laws are simply a rational attempt by the State of Florida to 

carry out the obligations imposed upon it by federal law to recoup federal funds from parties 

proved to be tortfeasors who have caused the expenditure of taxpayer's money for medical care 

necessitated by their tortious conduct. 

Anything in the Florida Constitution that may be construed SO as to obstruct the State's 

rational and good faith effort through its Legislature and Executive Department to comply with 

'As a condition of participating in the Federal Medicaid program, the State must seek 
recovery of Medicaid expenditure from all liable third parties to the extent the reimbursement 
can be reasonably expected to exceed the costs of such recovery, 42 U.S.C. $ 1396a(a)(25)(B). 
As stated in 50 Fed. Reg. 46,652,46,658 (1985) (comments on revisions to 42 C.F.R. $433.138) 
(emphasis supplied): 

[Tlhe Act requires that . . . where the amount the State can reasonably expect to 
recover exceeds the cost of recovery, the State 
liability. This section contains no e x c e p m  , hence all third-party resources, 
includinp workers' coma ensation and $ort liability. must be pursued to the limit of 
liability. 

seek recover to the extent of 
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the federal Medicaid mandate would be in jeopardy of violating the Supremacy clause of the 

United States Constitution. Accordingly, given every court's obligation to construe state law, 

including provisions of the state Constitution, in a way that avoids conflict with the supreme 

federal law, it would be respectfully suggested that this Court should, if anything, apply a double 

dose of the presumption of constitutionality in this case. 

3. There Is No Statutory or Constitutional Impediment to The State's 
Recovering Its Unique Aggregate Damages From Wrongdoers Who 
Are Proved to Have Caused The Expenditure of Taxpayer Monies. 

To say there is something in the Florida Constitution that requires the State Legislature to 

proceed as though Florida stood in the shoes of every individual patient is basically to say that 

the Florida Constitution prevents the State from carrying out the mandate of the Federal 

Medicaid Act. The Florida Constitution clearly does not so provide. The equities, if any, 

between the tortfeasor and the Medicaid recipient have absolutely no bearing or logical 

relationship to the equities that may obtain in a lawsuit against the tortfeasor in behalf of the 

taxpayers who, as a matter of moral and legal obligation, have been required to pay for the 

damages caused by the wrongdoer. Whether the State's claim be founded on common law 

principles, or principles of equity such as restitution or indemnity or some other similar theory 

fashioned by equity to provide a remedy, or upon the 1990 Medicaid Third-Party Liability Act 

which clearly and unequivocally created a right of direct action by the State to recover its full 

damages from third-party tortfeasors, there is no constitutional right of a tortfeasor to interject 

the alleged fault of another to diminish its responsibility. 

The nature of the State's claim involves the harm of a thousand cuts, , . , or more 

accurately millions. The State and its taxpayers have been injured in the aggregate because they 
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have been required to expend millions of dollars to pay for damages caused by the wrongful 

conduct of the Tobacco Industry. The State will have to prove that at trial. Proving the State's 

unique aggregate harm by competent, scientific statistical evidence and utilizing concepts of 

market share liability is a reasonable, responsible and appropriate method of matching the nature , 

of the cause of action with the proof of the claim. Unquestionably, the federal mandate 

contemplates that the states have the right to and should pursue such remedies. 

When viewed in the proper light, the 1990 Medicaid Third-Party Liability Act2 as 

amended in 1994 is a proper and necessary exercise of the State's power to recoup tax dollars 

expended within the five year statute of limitations. The exercise of that right should not be 

emasculated by hypertechnical and unnecessary constructions of the law and the State 

Constitution. 

PLAINTIFFS-APPELLEES' BRIEF 

Plaintiffs argue that the 1994 Amendments violate the separation of powers doctrine and 

that the 1994 Amendments cannot be applied retroactively. Underlying such arguments is a 

basic misconstruction of the 1990 Act and the effect of the 1994 Amendments. 

I. PLAINTIFFS MISCHARACTERIZE THE EFFECT AND 
APPLICATlON OF THE 1994 AMENDMENTS. 

Plaintiffs' arguments rise or fall on their premise that prior to the 1994 Amendments, the 

State only had two very limited "statutory remedies against potential third-party tortfeasors: 

assignment and subrogation;" and that prior to the 1994 Amendments, "the State stood in the 

shoes of the Medicaid recipient." (Pl. Br,, p.28) Plaintiffs thus accuse the State of "historic 

2Plaintiffs have raised no issue regarding the constitutionality of the 1990 Act. 
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revisionism." recognizing that if the State previously enjoyed the substantive rights underlying 

the 1994 Amendments. their constitutional attack fails. For without question, the State has the 

right to legislatively establish new remedies to further the public interest, Department of 

Environmental Regulation v. Goldring, 477 So.2d 532 (Fla. 1985); State v. Hamilton, 388 So.2d 

561, 563 (Fla. 1 980), particularly when it is under a federal mandate to do so. 

Thus, accepting armendo plaintiffs' contentions regarding non-retroactive application of 

laws permitting the State a direct action to recover full damages incurred as a result of paying for 

wrongfully caused injuries to its citizens, if the State's rights preexisted the 1994 Amendments, 

then plaintiffs' arguments regarding retroactivity fail. Similarly, if the "procedural" aspects of 

the Amendments do not adversely impact on the Court's rulemaking power and are integral to the 

statutory scheme, they are not violative of the separation of powers doctrine. Leupai v. Milton, 

595 So.2d 12 (Fla. 1992); Van Bibbcr v. Hartford Accident & Indemnity Ins. Co., 439 So. 2d 880 

(Fla. 1993): Willianis 1.. Canipugnulo, 588 So. 2d 983 (Fla. 1991). 

A. Plaintiffs Ignore And Misconstrue The Changes in Florida Statutory 
Law Culminating in The 1990 Medicaid Third-Party Liability Act. 

Although it should be clear that the State enjoys historical common law and equitable 

rights and remedies (see State's Initial. Br., pp. 26-32 and discussion infra, pp. 27-32), when 

properly viewed there can be no legitimate question but that as of the effective date of the 1990 
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Medicaid Third-Party Liability Act (July 3, 1 990),3 the State was entitled to recover all Medicaid 

expenditures caused by wrongful injuries to Florida Medicaid recipients. 

In order to best dispel plaintiffs rhetoric, we append the session laws for the 1990 Act 

and the 1994 Amendments for the Court's consideration. See Ch. 90-295, App. 1 and Ch. 94- 

25 1, App. 2. Taking nothing out of context and simply reading the words of the statutes, this 

Court can readily see the effect of the 1994 Amendments on the pre-existing statutory law, thus 

debunking plaintiffs' claims that, "The 1994 Amendments rewrite this law from top to bottom" 

[PI. Br., p. 13. Indeed, probably the most compelling answer to plaintiffs' mischaracterization of 

the 1990 Act vis-a-vis the 1994 Amendments is that the 1990 Act for the first time established a 

Florida "Medicaid Third-Party Liability Act"; the Act encompassed some twelve (1 2) pages of 

session law and supplanted section 409.266(4), Florida Statutes, a one page section of the 

"Medical Assistance" statute. In contrast, the 1994 Amendments, which if stacked on end yield 

less than two pages, simply fine-tune the 1990 vehicle to make it more efficient in carrying out 

the federal and state policy of full recovery from all liable third-party sources. Statutes are 

indeed intended to do something. Sunshine State News 17. State, 121 So.2d 705, 707 (Fla, 3d 

DCA 1960). The 1990 Act was a major revamping of a previously limited, recipient dependent - 

subrogation oriented right of recovery. (See App. 3 for prior statutory provisions.) The 1990 

Medicaid Third-Party Liability Act (note the name is not "Recipient Subrogation Act") 

established new and comprehensive rights and remedies for the State on behalf of its taxpayers. 

3The 1990 Act was enacted by two nearly synonymous session laws, Chapter 90-232, 
section 4, and Chapter 90-295, section 33, with effective dates that differ by three months. Ch. 
90-295 (July 3, 1990); Ch. 90-232 (October 1, 1990). In its Initial Brief, p.3, the State referenced 
October 1,  1990, whereas the July 3, 1990 date controls. 
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A comparison of relevant provisions of the 1990 Act and 1994 Amendments shows the 

fallacy of plaintiffs' arguments: 

1990 Enactment of the "Medicaid Third- 
Party Liability Act", Chapter 90-295, 
Laws of Florida 

(1) It is the intent of the Legislature that 
Medicaid be the payor of last resort . . . . If 
benefits of a liable third-party are discovered 
or become available after medical assistance 
has been provided by Medicaid, 

it is the intent of the Legislature 
that Medicaid be repaid in full and prior to 
any other person, program or entity. 
Medicaid is to be paid in full from and, and 
to the extent of, any third-party benefits, 
regardless of whether a recipient is made 
whole or other creditors paid. Principles of 
common law and equity as to assignment, 
lien and subrogation. 

are to be 
ahraaated to the extent necessary to ensure 
full recovery by Medicaid from third-party 
resources. 

It is intended that if the 
resources of a liable third-party become 
available at any time, the public treasury 
should not bear the burden of medical 
assistance to the extent of such resources. 

(7) When the department provides, pays for, 
or becomes liable for medical care . . ., it 
shall have the following rights, as to which 
the department may assert independent 
principles of law, which shall nevertheless 
be construed together to provide the greatest 
recovery from third-party benefits. . . . 

1994 Amendments to the Medicaid Third- 
Party Liability Act, Chapter 94-251, Laws 
of Florida 

(1) It is the intent of the Legislature that 
Medicaid be the payor of last resort . . . . If 
benefits of a liable third-party are available, 

b4&eaid, it is the intent of the Legislature 
that Medicaid be repaid in full and prior to 
any other person, program, or entity. 
Medicaid is to be repaid in full from, and to 
the extent of, any third-party benefits, 
regardless of whether a recipient is made 
whole or other creditors paid. 
Principles of common law and equity as to 
assignment, lien and subrogation, 
comparativg -, w r n p  tion ofnsk, 
d a affirmative defenses normally 
avail-able Q a liable third-paQ, are to be 
abrogated to the extent necessary to ensure 
full recovery by Medicaid from third-party 
resources; such principles shall igg& Q a 
recipient's ripht to recovery apainst 
ghird-party, but shall not act & d u c e  the 
recovery of the agency Dursuant to this 
-- section. The concept of ioint and several 
liabilitv & fs gny recovery gn the Bart 
-- of the gagency. It is intended that if the 
resources of a liable third-party become 
available at any time, the public treasury 
should not bear the burden of medical 
assistance to the extent of such resources. 
Common law theories of recovery shall be 
liberally construed l~ accomdish intent. 
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Comparing the statutes. it is clear that as of 1990, the Legislature unequivocally stated 

that Medicaid was to be payor of last resort; Medicaid was to be repaid in full and prior to any 

other person; principles of common law and equity as to assignment, lien and subrogation were 

abropated to the extent necessary to ensure full recovery from third-parties ("Third-Party" was 

defined in 1990 as any party "that is, may be, could be, should be, or has been liable for all or 

part of the cost of medical services related to any medical assistance covered by Medicaid"). Ch. 

90-295 (3)(p). The State was given the right to assert "independent principles of law, which shall 

nevertheless be construed together to provide the greatest recovery from third-party benefits". 

Ch. 90-295(7). The 1990 Act is clear and unambiguous that the State had the right unfettered by 

any common law or equitable defenses to obtain all, full. 100% of Medicaid benefits from liable 

third-parties. Furthermore, under the established jurisprudence of the%State of Florida, a jointly 

and severally liable party could not assert the comparative fault of another tortfeasor to reduce 

the claim of a damaged plaintiff. Wall Dismy World v. Wood, 5 15 So.2d 198 (Fla. 1987) 

(leaving to the legislature whether, and how, to change joint and several liability); Moore v. St. 

C l o d  Utilifies, 337 So.2d 982,984 (Fla. 4th DCA 1976); Travelers Ins. Co. v. Ballinger, 312 

So.2d 249 (Fla. 1 st DCA 1975). Although the Comparative Fault Act modified the doctrine of 

joint and several liability, it expressly retained joint and several liability for economic damages 

"when the percentage of fault of a defendant equals or exceeds that of a particular claimant". 5 

768.81(3), Fla. Stat. (1993). Thus, even under the Comparative Fault Act, in this uniquely and 

wholly economic damages action in which the innocent State is the "particular claimant", a 

tortfeasor would not be entitled to assert affirmative defenses that it might have against some 

third-party (such as the recipient) to reduce the State's claim. 
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I t  is thus clear that the 1994 Amendments did not change the obligations of any class of 

tortfeasors’ that existed after the passage of the 1990 Act. The 1994 Amendments to Section ( 1 )  

did “do something”: they restated the effect of the 1990 Act in specific terms as to its impact on 

affirmative defenses. However, they neither created nor destroyed substantive rights. 

Contrary to plaintiffs’ assertions that the State had no independent right of recovery, 

stood in the shoes of the Medicaid recipient, and had only two avenues of recovery until the 1994 

Amendments (Pl. Br., p.28), under the 1990 Medicaid Third-Party Liability Act the State had 

four statutorily established methods of recovery in addition to “independent principles of law, 

which shall nevertheless be construed together to provide the greatest recovery from third-party 

benefits.” Ch. 90-295(7). Indeed, plaintiffs would apparently have this Court overlook or ignore 

the statutory remedies plainly expressed in subsection (1 2) of Ch. 90-295 (emphasis supplied): 

The department may, as a matter of right, in order to enforce its 
rights under this section, institute, intervene in, or join any legal 
proceeding in its own name in one or more of the following 
capacities: individually, as subrogee of the recipient, as assignee 
of the recipient, or as lien holder of the collateral. 

Since plaintiffs simply say “it ain’t SO’’ and pretend the 1990 enactment of the Medicaid 

Third-Party Liability Act did nothing to change the nominal rights afforded under prior law, we 

would ask this Court to consider the relevant provisions of the 1990 Act that established four (4) 

expansive rights of recovery for the State in addition to “independent principles of law.” 

1. Statutory Subrogation Right. The first remedy in the 1990 statutory scheme is a 

subrogation right: 

(7)(a) The department is automatically subrogated to any rights 
that an applicant, recipient or legal representative has to any third- 
party benefit for the full amount of medical assistance . . . . 
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* 

Recovery pursuant to the subrogation rights created hereby shall 
not be reduced, prorated, or applied to only a portion of a 
judgment, award, or settlement, but is to provide full recovery by 
the department from any and all third-party benefits. Equities of a 
recipient, his legal representative, a recipient's creditors, or health 
care providers shall not defeat, reduce, or prorate recoveries . . . . 

Ch. 90-295(7)(a). This provision thus created an exceptional statutory right of subrogation that 

superseded the rights of any third-parties. The plaintiffs are correct, however, that the language 

of the subrogation provision deals primarily with placing the State in front of innocent creditors 

and health care providers. (As a matter of common sense, one might ask why the State would 

supersede the contractual. legal and equitable rights of innocent third-parties but, according to 

plaintiffs, not provide itself a similar remedy against the wrongdoer who caused the harm in the 

first place). However, there is no arguable basis to suggest that the second remedy furnished by 

the 1990 Act - statutory assignment - was limited in any respect. 

2. Statutory Assignment. The 1990 Act created a new statutory assignment right 

whereby the recipient "automatically assigns to the department any right, title and interest such 

person has to any third-party benefit . . . ." Ch. 90-295(7)(b). Although this wording is similar 

to the old law, the 1990 Act expanded the assignment language to provide, "The assignment 

granted under this paragraph is absolute, and vests legal and equitable title to any such right in 

the department . . , .'I Ch. 90-245(7)(b)l, Banishing any doubt as to the breadth of the State's 

right to full recovery under its statutory assignment, the 1990 law further provided that the 

"department is a bonafide assignee for value in the assigned right, title, or interest, and takes 

vested legal and equitable title free and clear of latent equities in a third person." Ch. 90- 

295(7)(b)2. Thus, by virtue of its statutory assignment, the State was expressly not burdened 
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with any of the legal or equitable liabilities that may have inhered in the recipient. The State 

became a "bonafide assignee," thus cutting off the right of any third-party to assert defenses it 

might have against the re~ip ien t .~  

3. Statutory Lien. The third vehicle for recovery was "an automatic lien for the full 

amount of medical assistance provided by Medicaid to or on behalf of the recipient . , . for which 

a third-party is or may be liable . . . .I' Ch. 90-295(7)(c). Such lien created a 100% payback, 

regardless of any rights a third-party might have against the recipient. Indeed, the 1990 law 

provided that if the third-party paid a recipient or obtained a release, that the state ''may recover 

from the person accepting the release or satisfaction or making the settlement the full amount of 

medical assistance provided by Medicaid." Ch. 90-295(7)(~)7. 

4. Direct Action Recovery From Any Third-Party. The fourth right of full recovery 

provided that the "department shall recover the full amount of all medical assistance provided by 

Medicaid on behalf of the recipient to the full extent of third-party benefits. (a) Recovery of such 

benefits shall be collected directly from: (1) any third-party . . . .I' Ch. 90-295(8). 

None of the foregoing provisions were altered or changed by the 1994 Amendments. 

However, the 1994 Amendments contained a reiteration of the independent right and remedy of 

the State established in 1990 by providing that "The agency has a cause of action against a liable 

4The Legislature's use of the term "bona fide assignee for value" is clearly a legal term of 
art confirming that the State takes the assignment free and clear of any claims that may be made 
against the recipient - assignor. Similarly, for example, under the Uniform Commercial Code, ''a 
bona fide purchaser in addition to acquiring the rights of a purchaser (6 678.301) also acquires 
his interest in the security free of any adverse cla iu.";  5 678.301, Fla. Stat. (1 993), Florida Code 
Comments (emphasis supplied). See The First National Bank of Florida Key v. Rosasco, 622 
So. 2d 554,555 (Fla. 3rd DCA 1993). 
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third-party to recover the full amount of medical assistance provided by Medicaid, and such 

cause of action is independent of any rights or causes of action of the recipient." Ch. 94-25 l(6) 

(a). [Compare similar provisions, 90-295( l), (8) and (1 2). J Plaintiffs' primary focus is on the 

foregoing provision and the other words in the 1994 Amendments which refer to the State's 

independent cause of action. Understandably, plaintiffs would prefer to ignore the 1990 Act 

which established this right so as to argue that the State can only recoup its payments after 1994. 

However, plaintiffs cannot erase the written words of the 1990 Act and their histrionic rhetoric 

regarding the 1994 Amendments should not be permitted to mislead this Court. 

It  is thus indisputable from the plain language of the 1990 statute that, as of the passage 

of that law, the State had a superior statutory subrogation right which placed its claim above all 

others; a statutorily created assignment right which it took without any liabilities inhering in the 

recipient and which was exercisable directly against any third-party; a lien right which, if not 

satisfied by a third-party, gave it a right of 100% recovery from the third-party; and a statutory 

independent right to directly recover full payment from "any third-party+" Ch. 90-295(8). The 

four statutorily created rights to recover full benefits were in addition to any "independent 

principles of law" which were to be "construed together to provide the greatest recovery." Ch. 

90-295(7). (This was of course mirrored by the 1994 Amendments provision that "common law 

theories of recovery shall be liberally construed to accomplish this intent" and "the evidence code 

shall be liberally construed regarding the issue of causation and of aggregate damages.") 
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B. The Cases Cited by Plaintiffs Support the State of Florida’s 
Independent Right to Recover Taxpayers’ Medicaid Expenditures 

Rather incredibly, plaintiffs suggest that the decision in Underwood v. Department of 

HRS, 551 So. 2d 522 (Fla. 2d DCA 1989), rev. den., 562 So. 2d 345 (Fla. 1990), confirms their 

assertion that prior to 1994, the State had no rights greater than the Medicaid recipient. Indeed, 

they argue that if the State had an “independent cause of action” the District Court in Underwood 

“would never have held that the ‘principles of subrogation’ governed the State’s claim.” (PI. Br., 

p. 30). Unquestionably, the Underwood holding that the limited subrogation provisions of the 

“Medical Assistance” law precluded the State from making 100% recovery of Medicaid funds 

was a major impetus for enactment of the comprehensive Medicaid Third-Party Liability Act. 

Although it is true there are no appellate court decisions construing the 1990 Act’, plaintiffs are 

plainly wrong when they argue no case has held that the 1990 Act created new and independent 

causes of action in the State. 

Appended (App. 4) is the Circuit Court decision in Underwood v. F@r, 50 Fla. Supp. 2d 

199 (Fla. 10th Cir. Ct. 1991), which came on remand from the Second District’s decision in 

Underwood v. Department of HRS. Although Underwood involved the State’s attempt to recover 

Medicaid benefits from a settlement received by the recipient, as opposed to bringing a direct 

action against the tortfeasor, the court’s review of the law on remand cogently rejects the 

51mplicit in plaintiffs‘ sophistic argument is a suggestion that if the State previously 
enjoyed these rights, why did it wait until 1994 to exercise them. The fact that the State 
previously chose not to exercise its political prerogative does not negate the existence of the 
power to do so. The extraordinary alignment of special interests in these proceedings is ample 
proof of the drain on the State’s resources to prosecute such a claim. Indeed, it is because had 
Florida voters reelected Governor Chiles’ in 1994, that this political prerogative continues to be 
exercised in the State’s pending lawsuit against the Tobacco Industry. 
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arguments made here by plaintiffs. First, the court notes that the former "Medical Assistance" 

recovery provisions were "superseded" by the Medicaid Third-Party Liability Act, which is "part 

of a complex state and federal regulatory framework. 'I (50 Fla. Supp. 2d at 201). The court also 

observed that the 1990 Act was passed not only to correct the problems raised by the Underwood 

decision, but to bring Florida law into "closer compliance with federal requirements" and "to 

clarify the historic intent of the Legislature as to full recovery by the State." 50 Fla. Supp. 2d at 

202. The court found that under the new Medicaid Third-Party Liability Act, the State "has 

multiple independent rights of recovery, which are to be construed together to provide the 

greatest recovery to the state from third-party resources, without reduction based on equitable 

remedies . . . 'I and that this "clearly complies with federal interpretations of governing federal 

law requiring full reimbursement to the State Medicaid Agency and federal government from 

amounts paid or payable by liable third parties . . . .It 50 Fla. Supp. 2d at 203. The court went on 

to hold, 

"While statutory changes in law are normally presumed to apply 
prospectively, procedural or remedial changes may be immediately 
applied to pending cases . . ." Heilmun v. State, 3 10 So. 2d 376, 
377 (Fla. 2d DCA 1975). "If a statute is found to be remedial in 
nature, it can and should be retroactively applied in order to serve 
its intended purposes CiQ of Orlando v. Desjardins, 493 So. 2d 
1027, 1028 (Fla. 1986), (emphasis added)." "By definition, a 
remedial statute is one which confers or changes a remedy; a 
remedy is the means employed in enforcing a right or in redressing 
an injury." St. Johns Village I, Ltd. v. Dept. of State, Division of 
Corporations, 497 So. 2d 990,993 (Fla. 5th DCA 1986). 

50 Fla. Supp. at 203-04. Although the District Court had determined that the State could only 

receive partial recovery on the basis of equitable distribution under the old law, the trial court 

applied the 1990 assignment provisions of the new Act (which abrogated the "latent equities" of 
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third persons or the recipient) and held the State entitled to full recovery of all Medicaid benefits 

paid to the recipient. In short, the very case cited by plaintiffs for their myopic view of the 1990 

Act refutes their arguments.6 

Plaintiffs simply have sought to mislead this Court as to the scope of the State’s remedies 

and its right to proceed independently under the 1990 Medicaid Third-Party Liability Act. They 

erroneously assert that the State’s “only’’ statutory remedies of subrogation and assignment are 

limited by traditional common law and equitable principles, arguing that: “In the Medicaid 

context, courts around the country have recognized that the statutory remedies of subrogation and 

assignment in state Medicaid statutes should be given their ordinary meaning, unless expressly 

modified by statute.” (Pl. Br., p.29, emphasis supplied.) [citing Kittle v. Icard, 185 S.E.2d 126 

(W. Va. 1991 j; Smith 11. Alahumu Medicaid Agency, 461 So.2d 817 (Ala. Civ. App. 1984); State 

v. C o ~ d e l l .  421 N.E.2d 667. 671 (Ind. Ct. App. 1981); and White v. Sutherland, 585  P.2d 331 

(N.M. Ct. App. 1978), c u t .  denied, 582  P.2d 1292 (N.M. 1978j1. However, the exception is the 

rule in Florida because, unlike in the cases cited by plaintiffs, the Florida legislature “expressly 

modified’‘ the statutory remedies available to the State by passage of the 1990 Act. 

‘Similarly, 0 ’Melveny 6; Meyers v. Federal Deposit Ins. Corp., 5 12 U.S.-, 114 S.Ct. 
2048, 129 L.Ed. 2d 67 (1 994) provides no support to plaintiffs’ position, for it turns not on any 
supposed principle against construing statutes to afford the Government a monetary remedy 
against wrongdoers [as plaintiffs suggest (Pl. Br., p.30, n.3 l)], but rather on the absence of a 
general federal common law, which precluded the judicial creation of a federal-law duty of 
liability. See 1 14 S .  Ct. at 2053. More fundamentally, however, O’Melveny & Meyers proves 
precisely the opposite of what plaintiffs believe. The Court explained that it would not “adopt a 
judge-made rule to supplement federal statutory regulation that is comprehensive and detailed” 
because “matters left unaddressed in such a scheme are presumably left subject to the disposition 
provided by state law.” 114 S .  Ct. at 2054 (emphasis added). That is exactly what the Florida 
Third-Party Medicaid Liability Act does. 
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A review of the state statutes addressed in the foreign cases cited by plaintiffs reflects 

laws similar to the limited Florida provisions which predated the comprehensive 1990 Act. A 

comparison of the West Virginia, Alabama, Indiana and New Mexico statutes with the 1990 Act 

highlights that the legislature did in fact establish a much broader, independent right of recovery 

for the State of Florida. In plaintiffs words, in 1990, the Florida law was "expressly modified by 

statute," as plaintiffs' argue must occur (Pl. Br., p.29) so as to establish the remedies which are in 

issue on this appeal. In sum, plaintiffs compare apples with oranges. When viewed against the 

West Virginia, Alabama, Indiana and New Mexico statutes, it is clear that the remedies of 

subrogation and assignment were expressly mod ified by the 1990 Florida Medicaid Third-Party 

Liability Act and principles of common law and equity were "abrogated to the extent necessary 

to ensure full recovery by Medicaid from third-party resources.') Ch. 90-295 (1). 

Similarly, plaintiffs misconstrue Wuldron I). Miami Valley Hosp., 1994 WL 6801 52, at 

19-20 (Ohio Ct. App. 1994), upped denied, 72 Ohio St.3d 14 15 (1 995), as supporting their 

argument that under the Florida Medicaid Third-Party Liability Act, the State is limited to the 

rights of an injured Medicaid recipient. (PI. Br., p.3 1, n.33) The reason the Waldron court 

refused to interpret the Ohio statute in accord with case law interpreting federal law was that 

7The federal Act under discussion in Waldron was the Federal Medical Care Recovery 
Act which has been interpreted by several courts, including a Florida decision, as providing the 
United States with an independent cause of action not limited to the subrogation rights of the 
injured party. United States v. Merrigan, 389 F.2d 21,23 (3rd Cir. 1968) (allowing separate 
cause of action against tortfeasor even though injured recipient had already sued and recovered 
for his injuries); United States v. Moore, 469 F.2d 788,792 (3rd Cir. 1972) (Medical Care o 
recovery Act confers on the United States an independent right of recovery unimpaired by the 
vagaries of state family immunity laws); United States Automobile Ass 'n v. Holland, 283 So,2d 
38 1 ) 385 (Fla. 1 st DCA 1973) (allowing for recovery of medical expenses paid by the United 
States even though state no-fault insurance law immunized the tortfeasor from liability to the 
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Ohio’s statute (unlike Florida’s) only adopted a right of subrogation derived from the Medicaid 

recipient and did not provide for “an independent right of recovery.” 1994 WL 6801 52, at 19. 

A closer reading of Wuldron shows that the case supports the validity of Florida’s 

Medicaid Third-Party Liability Act. The decision in Wuldron implies that if Ohio’s Medicaid 

statute8 had provided for an independent right of recovery, the court would have enforced it. In 

short, when Wuldron is properly construed, it stands for the proposition that if Ohio had a 

recovery statute like the 1990 Florida Medicaid Third-Party Liability Act which provided for 

abrogation of “[plrinciples of common law and equity as to assignment, lien, and subrogation . . . 

to the extent necessary to ensure full recovery by Medicaid from third-party resources,” [Ch. 90- 

295( I)]  and provided that the State may “assert independent principles of law, which shall 

nevertheless be construed together to provide the greatest recovery from third-party benefits,” 

[Ch. 90-295(7)] then the State of Ohio would not have been fettered with the recipient’s baggage. 

The language of Florida’s 1990 Medicaid Third-Party Liability Act is similar to the 

language in the Federal Medical Care Recovery Act which allows for an independent right of 

recovery. Therefore, the distinction made in Wuldron under Ohio’s rudimentary statute is 

inapplicable to Florida’s law. 

recipient of medical services). 

8The limited Ohio law is probably most comparable to Florida’s law as it existed back in 
1978. (App. 4). Section 5101.58, Ohio R,C, provides: 

The acceptance of aid . . . gives a right of subrogation to the department of 
human services and the department of human services of any county 
against the liability of a third party for the cost of medical services and 
care arising out of the injury, disease, or disability of the recipient. 
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Furtherniore, when this Court has had occasion to consider other statutory public welfare 

schemes, it has repeatedly allowed the State broad latitude in enforcing its rights against third 

parties. Just as plaintiffs try to narrow the vision of the Court to prevent it from reading the 1990 

Medicaid Third-Party Liability Act to accomplish its purposes, an absent, non-supporting father 

argued for a restrictive reading of a statutory term (“debt”) in Lamm v. Chapman, 41 3 So.2d 749 

(Fla. 1982). Dealing with AFDC, also a Chapter 409 program, this Court insisted on complying 

with legislatively announced public policy and held that the use of civil contempt did not violate 

the constitutional guarantee against imprisonment for debt: 

The error in the argument that the legislature intentionally used the 
term “debt” in section 409.2561(1) to restrict the state’s use of civil 
contempt becomes clear upon examination of the entire statutory 
scheme for Aid to Families with Dependent Children. In sections 
409.235.2597, Florida Statutes (1 979), the legislature created a 
comprehensive program to furnish financial and rehabilitative 
assistance to dependent children and established guidelines for 
program entitlement and payment. The legislature also expressed 
the intention to limit the expenditure of public funds for this 
program by stating: “It is declared to be the public policy of 
this state that this act be construed and administered to the end 
that children shall be maintained from the resources of responsible 
parents, thereby relieving, at least in part, the burden presently 
borne by the general citizenry through public assistance 
programs.” $ 409.255 1, Fla. Stat. (1 979). 

Lamm, 41 3 So.2d at 75 1-52 (emphasis supplied). The Court then noted that: 

Section 409.2561 is designed to implement this policy by 
laying out a procedure whereby the state is authorized to fulfill its 
responsibilities both to dependent children and to the taxpayers. 

4 13 So.2d at 752 (emphasis supplied). Completing its review, the Court declared: 

After considering all of the provisions of section.409.2561, 
together with the declared public policy regarding child support, 
we conclude the legislature did not intend to prohibit the state from 
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using civil contempt as one means of securing repayment of 
public moneys and of ensuring that responsible parents fulfill their 
obligation to provide continuing reasonable child support. 

41 3 So.2d at 752 (emphasis supplied). Accordingly, as the Court should do in interpreting the 

means of securing Medicaid repayment under the 1990 Medicaid Third-Party Liability Act, this 

Court interpreted the AFDC statute in line with the announced public policy: 

In our view, the term ‘debt’ in section 409.2561(1) was used in 
the broad sense to indicate that a responsible parent who has the 
ability to pay child support will not be allowed to avoid this 
obligation solely because the state, through necessity, has 
provided public assistance. 

41 3 So.2d at 752 (emphasis supplied). 

Following Lumm, the legislature continued to enhance the ability to obtain support for 

dependent children and to protect the public treasury. It adopted section 61 .I  7(3), Florida 

Statutes (1989) which. according to this Court in Gihsnn 17. Bennett, 561 So.2d 565, 569 (Fla. 

1990), provides for the use of contempt proceedings to enforce a judgment for support 

arrearages. Importantly for the 1990 Medicaid Third-Party Liability Act (as well as the 1994 

Amendments), the Gibson court went on to observe: 

While section 61.17(3) took effect after the events in this case, 
the statute merely embodies the preexisting public policy that 
equitable remedies, including contempt, are available to enforce a 
judgment for support arrearages. 

561 So.2d at 569 (emphasis supplied). The Court also noted a change in the Revised Uniform 

Reciprocal Enforcement of Support Act for collecting arrearages after a child is no longer 

dependent, and said: 

This amendment is further evidence of the general legislative 
intent, apparent from the statute even before the amendment, 

22 



that custodial parents and the general citizenry of the state 
through public assistance programs be relieved of the burden 
imposed by a nonpaying parent. 

561 So.2d at 572 (emphasis supplied). 

Thus, in Lamm and Gibson, the Court demonstrated the depth of its understanding of the 

public policy of the State of Florida to protect the public treasury from those who would shift to 

the taxpayers responsibility for their own acts. The same consideration should be accorded the 

State's efforts under the Medicaid Third-Party Liability Act and the 1994 Amendments. 

11. THE TOBACCO INDUSTRY AND AFFECTED WRONGDOERS 
HAD "FAIR NOTICE" OF THE CONSEQUENCES OF THEIR ACTS 

AND CANNOT LEGALLY COMPLAIN ABOUT BEING HELD 
ACCOUNTABLE FOR THE STATE'S DAMAGES CAUSED 

BY THEIR WRONGFUL CONDUCT 

It is true that there is a bias against retroactive application of substantive legislation. This 

"bias" is generally not controlling when considering legislation such as the 1994 Amendments 

which are clearly remedial and designed to further the public interest. City of Orlando v. 

Desjardins, 493 So.2d 1027, 1028-29 (Fla. 1986). In any event, as stated by plaintiffs, citing 

Landgmf v. U.S. Film Products, 5 1 1 U.S. , 114 S. Ct. 1483, 128 L.Ed. 2d 229 (1994), 

retroactive considerations are to "insure that persons receive 'fair warning' of what conduct may 

give rise to liability and prevents the legislature from taking 'retribution against unpopular groups 

or individuals' Landgruf, 114 S. Ct. at 1497." [Pl. Br., p. 251. However, the Tobacco Industry 

and plaintiffs have had "fair warning" for decades that they may be held accountable for not only 

medical expenses, but other damages caused by sale of their defective products. Green v. 

American Tobacco Co., 154 So. 2d 169 (Fla. 1963). Since the 1968 amendments to the Federal 

Medicaid Act, 42 U.S.C. 9 1396a(a)(25), they have had "fair warning" that they may be held 
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accountable for 100% of the taxpayers' money spent to pay for the medical care of their victims. 

(See n.2 supu) .  Clearly. they have had "fair warning'' since the 1990 enactment of the Medicaid 

Third-Party Liability Act that "=I' third-party is subject to direct suit by the State of Florida to 

recover 100% of Medicaid expenditures for indigent citizens who are injured by defective 

products. As noted by the U.S. Supreme Court in LandgruJ; 

A statute does not operate 'retrospectively' merely because it is 
applied in a case arising from conduct antedating the statutes 
enactment. . . [citations omitted], or upsets expectations based on 
prior law. Rather, the Court must ask whether the new provision 
attaches new legal consequences to events completed before its 
enactment. 

1 14 S. Ct. at 1499. There can be no question but that tortfeasors and manufacturers of defective 

products have been on "fair notice" of the consequences to pay damages arising out of their 

tortious conduct. The fact that the procedures for enforcing the general consequences may 

change from time to time is irrelevant. "Because rules of procedure regulate secondary rather 

than primary conduct, the fact that a new procedural rule was instituted after the conduct giving 

rise to the suit does not make application of the rule at trial retroactive." Landgruf, 114 S .  Ct. at 

1 502.9 Indeed, after passage of the 1990 Act, there can be no question but that tortfeasors were 

on "fair notice" of the specific consequence of being sued by the State of Florida for recoupment 

9"Modification of remedy merely adjusts the extent, or method of enforcement, of 
liability in instances in which the possibility of liability previously was known." Hustings v. 
Earth Satellite Corp., 628 F.2d 85 ,93  (D.C. Cir. 1980), cert. denied, 449 U.S. 905, 101 SCt. 
281 (1980). See also, Rufner v. Hensky, 303 So.2d 41,45 (Fla. 3rd DCA 1974) (alteration or 
modification of remedies to provide basis for "obtaining redress for breach of preexisting duties" 
is not retroactive legislation). 
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of all medical payments incurred by the State as a result of the proven fault of a party who caused 

or contributed to causing the injury to the Medicaid recipient. 

A. The 1994 Amendments Do Not Violate Constitutional 
Rules Against Retroactivity 

The Federal Constitution plainly does not bar retroactive application of the 1994 

Amendments. The only requirement for such application is a showing “that the retroactive 

application of the statute is itself justified by a rational legislative purpose.” Pension Benefit 

Guaranty Chrp. v.  R.A.  Gray & Co., 467 U S .  71 7,730, 104 S. Ct. 2709,s 1 L.Ed. 2d 601, 

(1 984). The Act is a curative provision,’“ designed to alleviate the unfair burdens placed on 

Florida taxpayers by their forced subsidization of the enormous health costs that rightfully should 

be paid by the Tobacco Industry. “It is surely proper for Congress to legislate retrospectively to 

ensure that costs of a program are borne by the entire class of persons that Congress rationally 

believes should bear them.” United States 19. Sperry Corp., 493 U.S. 52, 65, 110 S. Ct. 387, 396, 

107 L.Ed. 2d 290 ( 1  989). The rules of primary conduct are unaffected. The period of 

retroactivity is only a “modest” one, Carlton, 1 14 S .  Ct. at 2022, designed to allow the State to 

sue within five years of Medicaid expenditures. he Supreme Court has upheld other, much more 

dramatic, retroactive laws. See, e .g . ,  Usery v. Elkhorn Turner Mining Co., 428 U . S .  1,96 S. Ct. 

“Plaintiffs cite State Dept. of Revenue v. Zuckerman-Vernon Corp., 354 So.2d 353,358 
(Fla. 1977), for the principle that inclusion of an effective date rebuts any argument that the 
legislature intended retrospective application of the law. Zuckerman cites no authority for this 
point, and the State has found no other Florida case that ascribes such significance to an effective 
date. The fact that Ch. 94-25 1 (7), Laws of Florida, provides for an effective date of July 1, 1994, 
indicates nothing about the legislature’s intent with respect to retroactive application. In any 
event, m e d i a l  statutes are presumed to be retroactive irrespective of the fact that they contain 
an effective date. See City of Orlando v. Desjardins, 493 So.2d 1027, 1028 (Fla. 1986). 
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2882,49 L.Ed. 2d 752 (1976) (upholding a federal law requiring coal mine operators to 

compensate former employees disabled by black lung disease, even though the operators had 

never expected such liability and the employees had long since ended their connection with the 

industry); Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust, 

508 U.S. , 1 13 S. Ct. 2264, 124 L.Ed. 2d 539 (1993) (upholding a multiemployer pension 

statute that vastly (and retroactively) increased an employer's pension liabilities far in excess of 

what a series of private contracts and labor agreements had provided). 

€3. The State's Payment of Medicaid Benefits is the Final Element 
of the Cause of Action 

In 1990, the State limited its recovery to payments made five ( 5 )  years prior to the date 

"of discovery of facts giving rise to a cause of action under this section." Ch. 90-295(12)(h). 

This provision was amended in 1994 to make it clear that for purposes of the five year recovery 

period, each "item of expense" is to be considered "a separate cause of action." Ch. 94- 

25 1( 12)(h). It  is the payment of Medicaid benefits which is the final component of the State's 

cause of action, not when the wrongful acts occurred that ultimately resulted in the damage. This 

is consistent with Florida law construing when a cause of action accrues. See, e.g., Peat, 

Marwick, Mitchell & Co. v. Lane, 565 So.2d 1323 (Fla. 1990); Throneburg v. Boose, 1995 WL 

455442 (Fla. 4th DCA 1995); Bierman v. Miller, 639 So.2d 627 (Fla. 3d DCA 1994); Whack v. 

Seminole Memorial Hospital, Znc., 456 So.2d 561 (Fla. 5th DCA 1984). Even under the most 

restrictive application of the Act, payments made within five years of institution of suit under the 

Medicaid Third-Party Liability Act should be recoverable. 
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111. THE EQUITABLE RIGHTS OF THE STATE PRE-DATING 
THE 1990 ACT ARE REQUIRED "TO BE CONSTRUED TOGETHER TO 

PROVIDE THE GREATEST RECOVERY FROM THIRD-PARTY BENEFITS" 

The 1994 Amendments did modify the law; but they did not create new substantive duties 

or deprive defendants of fundamental rights. The Amendments simply applied the rights of the 

State established by Florida common law and the 1990 Act in the product liability context. The 

duty of the defendants long predated the 1990 statute. The wrong has traditionally been 

recognized by Florida law. The right of the State predated the 1990 statutes and was statutorily 

recognized and enhanced by the 1990 statutes. The class of wrongdoers represented by the 

plaintiffs have been on notice of the potential consequences of their acts for decades. Those 

wrongdoers were also charged with notice that the State of Florida would pay the medical 

expenses for indigent Floridians." The 1 994 Amendments simply facilitate the long-established 

rightful remedy of the State for redress of the great harm which it has suffered due to the neglect 

or defective products of third-parties. The Amendments should be applied to any claims falling 

within the five-year provision of the Act. 

"In United Services Automobile Ass'n v. Holland, 283 So.2d 381,385-86 (Fla. 
1 st DCA 1973), the court, through Judge John Wigginton refused to permit Holland's insurer to 
avoid reimbursement of losses paid by the United States. And, applying equity reasoning, the 
court noted that when the insurer there issued the policy, it was charged with knowledge that the 
medical expenses "would be paid by the Government which under the law had a right to claim 
reimbursement from the tortfeasor." 283 So.2d at 385. The court then refused to "create a 
windfall in the [insurer's] favor and bring about an unconscionable and inequitable result. This 
we are not willing to do." 283 So.2d at 386. 
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RestitutioniUnjust Enrichmenthdemnity 

Florida courts have clearly recognized the law of restitution as set out in the Restatement. 

See, e .g . ,  Stuart 17. Hertz C‘orp., 351 So,2d 703, 705 (Fla. 1977). Under the law of restitution -- 

which with unjust enrichment shares many equitable features with the law of indemnityI2 -- the 

State “is entitled to restitution from the other i f .  . . the things or services supplied were 

immediately necessary to satisfy the requirements of public decency, health, or safety.” 

Restatement of Restitution, 5 1 15. Plaintiffs simply beg the question by arguing that the State 

will have to prove a breach of a duty prior to being entitled to restitution. That is what the 

State’s law suit will rise or fall upon: proof that the defendant was negligent or sold defective 

products (the breach of a duty) which required the State to incur the medical expenses. 

The Plaintiffs suggest there needs to be some particular kind of “special relationship” for 

indemnity to apply. In fact, all that is necessary is that the indernnitor be in such a position, as 

regards the indemnitee (the State), to be “vicariously, constructively, derivatively or technically 

liable’’ to pay the damages caused by the indemnitor. Houduille Industries, Inc. v. Edwards, 374 

So.2d 490,493 (Fla. 1979) (clarifying that terminology can obscure the real question: fault or no 

fault?). The Tobacco Industry’s assertion that the State cannot use the law of indemnity to 

recover Medicaid benefits because the State was under no duty to provide Medicaid benefits 

cannot be squared with the facts. (Pl. Br., p.40, n 39.) With the passage of the Florida Medicaid 

I2Hence, the directive of the 1990 Medicaid Third-Party Liability Act that the State “may 
assert independent principles of law, which shall nevertheless be construed together to provide 
the greatest recovery from third-party benefits. . , .” 
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program in 1969, the law obligated the StateI3 to provide financial assistance for medical care of 

the Florida poor. See Flnridu v. Muthew: 526 F.2d 3 19, 326 (5th Cir, 1976) (“Once a state 

chooses to participate in a federally funded program, it must comply with federal standards.”). A 

legal relationship thus was born. 

Despite knowledge of this ongoing legal relationship, the Tobacco Industry has continued 

to market and sell its tobacco products to the citizenry of Florida and, moreover, to use this legal 

relationship to its benefit and advantage. The Tobacco Industry does so with full knowledge that 

(1) its tobacco products are a leading cause of health problems, and (2) the State is legally 

obligated to pay the health care costs of the P O O ~ . ’ ~  The plaintiffs’ “volunteer” argument against 

indemnity is sophistry. It also overlooks West American h. Co. v. Yellow Cab Co., 495 So,2d 

204, 207 (Ha. 5th DCA 1986), which applied “legal” or “equitable” subrogation, also known as 

I3To characterize undertaking this legal obligation to provide health care to the poor as 
“voluntary” is meaningless, as all legislation is voluntary. 

I4For example, the legal obligation of the State to provide medical care for its indigents 
compares to the legal obligation of a shipowner to provide maintenance and cure for its crew. 
When a crewman is tortiously injured and the shipowner provides maintenance and cure, the law 
of indemnity allows the shipowner to obtain full indemnity from the tortfeasor even if the 
crewman was contributorily negligent himself. Adams v. Texaco, h c . ,  640 F.2d 618, 620 (5th 
Cir. 198 1); Savoie v. Lafourche Boat Rentals, Inc., 627 F.2d 722 (5th Cir. 1980); Richardson v. 
St. Charles-St. John the Baptist Bridge & Ferry Authority, 284 FSupp, 709 (E,D.La 1968). 
Although Adums and Suvoie were decided before the adoption of comparative fault in such cases, 
the law has recently been comprehensively reviewed and remains the same - it shifts the whole 
loss from the innocent shipowner to the wrongdoer. Bertram v. Freeport McMoran, Inc., 35 
F.3d 1009 (5th Cir. 1994). Citing Richardson, the Fifth Circuit in Adams, 640 F.2d at 620, n. 2, 
set out the philosophy underlying the application of equitable indemnity: “[I Imposition of 
liability on the tortfeasor for maintenance and cure is not too ‘indirect’ a consequence of his 
negligence to allow recovery. The shipowner’s obligation4mposed by the law itself-is not so 
unforeseeable by a tortfeasor as to bar recovery. This is not a private contractual obligation 
undertaken by the shipowner.” 
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indemnity [Allstate Ins. C‘o. 17. Metropolitan Dude Co., 436 So.2d 976 (Fla. 3d DCA 1983)], to 

allow recovery notwithstanding the absence of any pre-accident relationship between the 

blameless indemnitee and the tortfeasor-indemnitor. Moreover, the State payment of these health 

care costs inures to the Tobacco Industry’s benefit inasmuch as the incentive for the poor to sue 

the Tobacco Industry in order to obtain health care has been removed. 

The plaintiffs take the unsupported position (Pl. Br., p.40) that, even though the 

affirmative defenses of parent‘child immunity or workers’ compensation immunity have been 

held not to defeat indemnity actions, for some unarticulated reason comparative fault is different. 

The plaintiffs assert that the courts “with substantial unanimity” allow the defenses of 

comparative fault or assumption of risk against an indemnitv claim. However, they erroneously 

cite foreign cases dealing , not with indemnity, but with limited statutory subrogation claims by 

employers who did step only into the shoes of their employees. Plaintiffs did not need to go out 

of state to make that unremarkable, but wholly irrelevant point. Maryland Casualty Co. v. Smith, 

272 So.2d 51 7 (Fla. 1973); Fidelity d Cus. Co. UfN. 1’. v. Bedingfield, 60 So.2d 489 (Fla. 1952). 

Similarly, in a curious footnoted argument (PI. Br., p.40, n.40), plaintiffs distort the 

State’s position. The State fully expects to prove that for decades the Tobacco Industry engaged 

in “active, culpably wrong’‘ acts. 

The centerpiece of plaintiffs’ argument against the pre-existing remedy of equitable 

indemnity hangs by a thread from Scott & Jobalia Construction Co. v. Halifax Paving, Inc., 538 

So.2d 76, 79 (Fla. 5th DCA 1989), a f d  565 So.2d 1346 (Fla. 1990), which stated that one of the 

ingredients of a claim for indemnity is that “the indemnitor must have a coextens ive habilitv to . I .  
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the plaintiff.” (Pl. Br.. p.39, emphasis in original). In light of a number of factors, it is highly 

questionable if “coextensive liability” is required under Florida equitable indemnity law. 

First, it must be pointed out that this ambiguous term -- indeed much of the indemnity 

analysis -- in Scott & Jobalia was dicta, as the decision turned on the issue of immunity from suit 

under worker’s compensation law. Scott & Jobalia, 538 So.2d at 80-82. Moreover, the 

derivation of this undefined concept is not to be found. The court in Scott & Jobalia, 538 So.2d 

at 79, n.3, relies upon three authorities for the proposition of “coextensive liability.” Neither of 

the two decisional authorities, Allstate Insurance Co. v. Metropolitan Dude County, 436 So.2d 

976. 978 (Fla. 3d DCA 1983), rev. denied, 447 So.2d 885 (Fla. 1984), and Houduille Industries, 

Inc. 17. Edwurds. 374 So.2d 490 (Fla. 1979), make any mention of “coextensive liability” in their 

treatment of indemnity. Allstate states that so long as there is the requisite relationship between 

the indemnitor and indernnitee and there is no fault on the part of indemnitee, indemnification is 

proper. 436 So.2d at 978. Indeed, Houduille, in setting out the principles of Florida indemnity 

law, states that: “Indemnity can only be applied where the liability of the person seeking 

indemnity is solely constructive or derivative and only against one who, because of his act, has 

caused such constructive liability to be imposed.” 374 So.2d at 493. This supports the State’s 

position that while in its recoupment action it must show that the Tobacco Industry committed 

wrongful acts that caused the State to expend vast resources under the Medicaid program, the 

State need not document the Tobacco Industry’s tort liability on a smoker-by-smoker basis. 

Finally, the Corpus Juris Secondum authority relied upon, 42 C.J.S. lndernnity 6 25 at 

603-04 (1944), now at 42 C.J.S. Indemnity Q 41 at 133-35 (1991), makes no mention of 

“coextensive liability”. Rather, it states, in pertinent part, that “the prospective indemnitor must 
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also be liable to the third-party, and as between the prospective indemnitee and indemnitor, the 

obligation ought to be discharged by the indemnitor.” 42 C.J.S. Indemnity 5 41 at 134. Thus, the 

indemnitor must pay one hundred percent of the obligation discharged by the indemnitee, not 

that the obligation of the indemnitor to the third-party be identical to the obligation of the 

indemnitor to the indemnitee. Accordingly, one must conjecture that the court’s use of the term 

“coextensive liability” was inadvertent paraphrasing. Moreover, by virtue of the 1990 Medicaid 

Third-Party Liability Act, these independent principles of law are required to be construed 

together to provide the greatest recovery from third-party benefits. 

IV. THE AGGREGATE DAMAGES, LIBERAL CONSTRUCTION 
AND MARKET SHARE PROVISIONS OF THE 1994 AMENDMENTS DO NOT 

UNCONSTITUTIONALLY VIOLATE THE SEPARATION OF POWERS DOCTRINE 

The aggregate damages (so-called “joinder”) provisions of the 1994 Amendments do not 

have the subversive purpose argued by plaintiffs and are a necessary and appropriate legislative 

exercise to implement the federal and state policy of recovery of Medicaid expenditures. Under 

the 1990 Act, when the state brought suit to enforce its rights, it was required to give notice to 

the recipient. Ch. 90-295( 12)(a). This section was amended in 1994 so as to eliminate the right 

of the recipient (not any rights of the Tobacco Industry) to notice when the state determined to 

bring a claim for its aggregate damages arising out of multiple payments. Thus, the notice 

section of the 1990 Act was amended by the 1994 Amendments to provide, 

The provisions of this subsection [requiring notice] shall not apply 
to any actions brought pursuant to subsection (9), and in any such 
action, no notice to recipients is required, and the recipient shall 
have no right to become a party to any action brought under such 
subsection. 
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Ch. 94-25 1 (1 2)(a). Subsection (9) of the 1994 Amendments, rather than being an egregious, 

unconstitutional "joinder" provision as asserted by plaintiffs, was promulgated to permit the 

State to bring a claim for its aggregate damages incurred as a result of paying benefits to 

hundreds or thousands of health care providers. Subsection (9)(a) provided that when the agency 

seeks recovery from liable third parties "due to actions by third parties or circumstances which 

involve common issues of fact or law, the agency may bring an action to recover sums paid to all 

such recipients in one proceeding." Similarly, since the recipients were not entitled to notice or 

to intervene in such actions, the 1994 Amendments provide that when the number of recipients 

"is so large as to cause it to be impracticable to join or identify each claim, the agency shall not 

be required to so identify the individual recipients . . ., but rather can proceed to seek recovery 

based upon payments made on behalf of an entire class of recipients." Ch. 94-25 1 (9)(a). In a 

similar vein, the 1994 Amendments permit the State in an aggregate damages case to "proceed 

under a market share theory, provided that the products involved are substantially 

interchangeable among brands, and that substantially similar factual or legal issues would be 

involved . . . ." Ch. 94-251(9)(b). 

Thus, rather than being designed to impermissibly impair the rights of liable third-parties, 

these provisions are essential to and integral to the practical enforcement of the State's rights and 

are consistent with Rule 1.1 10, Florida Rules of Civil Procedure, and Florida law. Moreover, 

and most importantly, application of these provisions is subject to the oversight and discretion of 

the trial court to determine if there are common issues of fact or law, such a multiplicity of 

recipients as to make it impracticable to join or identify them in a particular case, and the other 

preconditions that reasonably assure due process and preserve the Court's ultimate power over its 
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constitutional domain. See Ch. 94-251(9)(a) and (b). It is not uncommon, particularly in highly 

regulated fields such as health care and welfare, that statutes necessarily have procedural 

implications. This Court has repeatedly permitted such incidental intrusions or, if necessary, 

adopted the provisions as special rules of court. Carter v. Sparkman, 335 So.2d 802 (Fla. 1976); 

Sun Insurance OfSice, Ltd. v. Clay, 133 So.2d 735 (Fla. 1961). In all events, such matters, if 

“procedural” for purposes of separation of power analysis, are clearly not “substantive” and are 

appropriately applied to pending causes of action. See discussion inpa at 43-45. 

V. THE TRIAL COURT’S RULING REGARDING THE STATUTE OF REPOSE 
WAS PREMATURE AND SHOULD BE REVERSED 

Plaintiffs recognize, as they must, Overland Construction Co. v. Sirmons, 369 So.2d 572 

(Fla. 1979), Diamond v. E, R. Squibb and Sons, 397 So.2d 671 (Fla. 1981), Pullum v. Cincinnati, 

Inc.. 476 So.2d 657,659, n.* (Fla. 1985), and Conley v. Boyle Drug Co., 570 So. 2d 275 (Fla. 

1990), that the products liability statute of repose never was intended to, and could not 

constitutionally be applied to cut off the rights of victims of latent diseases caused by defective 

products such as Philip Morris’ cigarettes. Now, the remaining plaintiffs, besides Philip Morris, 

ask the Court to hypothesize about potential products which “may” have been sold by 

convenience stores or a grocery store chain or unidentified members of a general trade 

association more than a dozen years before the 1986 repeal of the statute of repose. It is 

unnecessary for this Court to rule on the ability of the legislature to exclude the long-repealed 

statute of repose from use against a Medicaid recoupment suit by the State just to soothe 

concerns about “a hypothetical, state of facts 

uncertain and rest in the future.” Martinez v. 

which have not arisen and are only contingent, 

Scanlan, 582 So.2d 1167, 1174 (Fla. 1991). 
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Further, the standing ruling by the trial court (R. 476-77) was general in nature. It made 

no determination as to any need for a declaration about the statute of repose. In that regard, there 

is no “actual controversy”. 

VI. AHCA IS CONSTITUTIONALLY STRUCTURED UNDER ART. IV, 5 6 
OF THE FLORIDA CONSTITUTION AS EITHER A SEPARATE DEPARTMENT 

OR AS A UNIT ‘LWITHIN” DBPR 

Plaintiffs argue, in essence, that AHCA’s structure violates Article IV, 8 6, Florida 

Constitution, simply because it is an autonomous “agency” within a department. As shown in 

the State’s Initial Brief, the legislature made AHCA an agency to avoid the possibility of 

exceeding the 25 department limit. The Legislature clearly intended to give AHCA full 

departmental powers and duties, and AHCA should not be deemed unconstitutional simply 

because the legislature used the word “agency” instead of “department”. If a governmental 

agency is a department in everything but name it should be treated as such, subject to the 

numerical limit’s of Art. IV, 8 6. This interpretation does not rewrite any statute. It adopts a 

constitutional construction of 6 20.42, Florida Statutes, rather than the literal but unreasonable 

interpretation suggested by plaintiffs. See State v. Iucovone, 20 F1a.L.W. S475,476 (Fla. Sept. 

”AS shown in the State’s Initial Brief (p.42-4), the court below would have had to find 
that the Board of Trustees was a department in order to rule that AHCA even temporarily 
exceeded the limitation of 25 in 1992. Appellees never so argued and the trial court did not find 
that the Board of Trustees was a department. Appellants do not argue even now that the Board 
of Trustees is a department, but allude to other independent divisions within departments. 
However, DOAH and PERC are quasi-adjudicatory and do not perform executive branch 
functions. See In re Advisory Opinion, 223 So.2d 35,40 (Fla. 1969). The Division of 
Retirement was not created until 1994, by Chapter 94-249, 5 30, Laws of Florida. There is no 
showing that AHCA, created in 1992, was even temporarily a 26th department. 
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2 1, 1995) (rejecting literal interpretation “plainly at variance with the purpose of the legislation 

as a whole”). 

Plaintiffs also urge that recognizing AHCA as a department would “rewrite” 0 20.42, 

because AHCA’s head is not confirmed by the Senate. Plaintiffs, however, rely on the 

confirmation requirement of the .1994 version of 6 20.05(2), Fla. Stat. AHCA was created in 

1992 by Chapter 92-33, Laws of Florida. The statutory requirement for agency head 

confirmation was not enacted until 1994. Ch. 94-235, 4 4, Laws of Fla. Hence, in 1992, AHCA 

was a proper department in all but name. That the Legislature has not subsequently chosen to 

make AHCA’s head subject to Senate confirmation does not make AHCA “unconstitutional”. 

Moreover, as a statute establishing a single agency, Chapter 92-33, Laws of Florida, 

would have been more specific than a confirmation requirement applying to all agencies 

generally. Hence, AHCA’s enabling legislation would control. See McKendry v. State, 64 1 

So.2d 45,46 (Fla. 1994) (“The more specific statute is considered to be an exception to the 

general terms of the more comprehensive statute.”). 

Finally, plaintiffs claim they are entitled to relief from a different lawsuit, and seek a 

declaration that AHCA is “without power to sue plaintiffs/appellees under the Act.” (Pl. Br., 

p.52). This claim arises only if this Court first determines that AHCA is unconstitutionally 

structured. l 6  

16This claim should have been brought in response to an actual suit brought by AHCA, 
and is not ripe for adjudication here. The trial court was without jurisdiction to consider it. 
Sunta Rosa County, Flu. v. Administration Comrn., 20 F1a.L.W. S333 (Fla, July 13, 1995). 
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The State’s Initial Brief and briefs by amici note the potential for disruption caused by the 

lower court’s holding. Plaintiffs acknowledged this when they joined AHCA’s suggestion that 

the First District Court of Appeals pass the appeal directly to this Court. Numerous suits now 

question AHCA’s a~thor i ty . ’~  This Court can take judicial notice of these circumstances, and 

invoke the de-fucto officer doctrine to uphold AHCA’s past actions, including its suit against 

tobacco companies. 

Even if AHCA were held unconstitutionally structured, plaintiffs would not enjoy the 

relief they seek because the authority to sue would revert to HRS, which had such authority 

under earlier statutes. See 8 409.901(6), Fla. Stat. (1991) (defining “department” to mean HRS, 

and declaring HRS to be the “Medicaid agency for the state”); and 5 409.910, Fla. Stat. (1991). 

The invalidation of AHCA’s structure would severely disrupt regulation of health care by 

creating a hiatus in the law. Therefore, the 1991 statutes authorizing HRS to pursue Medicaid 

matters would be revived. See B. H. 1’. State, 645 So.2d 987, 995-6 (Fla. 1994) (“revival is proper 

and does not violate due process when the loss of constitutionally invalid statutory language will 

result in an intolerable hiatus in the law”). See also Waldrup v. Dugger, 562 So.2d 687,693-4 

(Fla. 1990) (striking an unconstitutional part of prisoner gaintime statute and replacing it with 

earlier statute). 

”Blue Cross and Blue Shield of Florida, Inc. v. AHCA, Case No, 95-3635 BID (DOAH); 
AHCA v. Wingo, et ul., Case No. 95-1971 (Fla. 1st DCA 1995); Sanchez v. A K A ,  Case No. 95- 
2548 (Fla. 1 st DCA 1995); AHCA v. Board of Clinical Laboratories, Case No. 95-2036 (Fla. 1 st 
DCA 1995). 
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If AHCA cannot bring suit, HRS can. If this Court finds AHCA unconstitutionally 

structured, it should also declare that HRS can be substituted as a party plaintiff in any Medicaid- 

related suit already brought by AHCA. 

PLAINTIFFS’ CROSS-APPEAL 

In their brief on cross-appeal, beginning at page 52 of their consolidated brief, plaintiffs 

specifically complain that the 1994 Amendments deny them access to the courts, violate the 

separation of powers doctrine and deny them due process guaranteed by the state and federal 

constitutions. To the contrary, however, there is nothing in the Florida Constitution that requires 

the State to pretend it simply represents individual recipients of Medicaid funds as opposed to all 

the taxpayers of the State of Florida who have been damaged in the process of coming to the aid 

of those in-jured individuals. Article 1, (j 21 of the State Constitution was designed to give 

ordinary citizens and taxpayers access to justice. It was not intended to be transformed and 

perverted into an obstacle to the State’s representation of its citizen taxpayers. Similarly, the 

separation of powers doctrine was intended to preserve the integrity of the judicial process, not to 

arbitrarily impede the legitimate implementation of the State’s obligation to protect the public 

welfare and preserve the public weal. In addition to the arguments set out previously, we further 

address the points on cross-appeal as follows: 
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I.  THE 1994 AMENDMENTS DO NOT OFFEND THE 
FEDERAL OR FLORIDA CONSTITUTIONS 

A. Having Access to Courts Does Not Mean Having the Guarantee 
of Any Particular Defense in Every Kind of Case 

Plaintiffs’ assertion that the Amendments deny access to courts disregards the plain 

language of both the Florida Constitution and the Medicaid Third-Party Liability Act itself. 

Article I, 5 21 of the Constitution provides that “[tlhe courts shall be open to every person 

for redress of any injury, and justice shall be administered without sale, denial or delay.” It is 

“intended to give life and vitality to the maxim: ‘For every wrong there is a ~ e m e d y ~ . ’ ~  Swain v. 

C . ’ U ~ J ,  595 So.2d 168, 174 (Fla. 1 st DCA 1992), citing Holland v. Muyes, 19 So.2d 709, 71 1 

(Fla. 1944). Thus, Article I, 5 2 1 guarantees plaintiffs the opportunity to redress injury. See, 

e.g,, S w i n ,  595 So.2d 168; Smith 17, Department ofInsurance, 507 So.2d 1080 (Fla. 1987). 

There is nothing in Article I, 5 2 1 to indicate it was intended to protect wrongdoers from 

the consequences of their wrongs. The 1994 Amendments, which clarify and affirm existing 

Florida law as modified by the 1990 Act and enhance the procedures for Medicaid 

reimbursement, are consistent with the dictates of Article I, 5 2 1 that Florida taxpayers have 

access to the courts free of unreasonable burdens and restrictions. 

The suggestion that the affirmative defense provisions of the 1994 Amendments violate 

Article I, 8 2 1 , is both hyperbolic and inaccurate. Article I, 2 1 has never been interpreted to 

guarantee a defendant the right to present any particular affirmative defense. In fact, this Court 

has held unconstitutional the affirmative defense of statute of repose when it removed the ability 

to sue before the injury occurred. Overland Construcrion Co. v. Sirmons, 369 So.2d 572 (Fla. 

1979); Diumond v. E. R. Squibb and Sons, 397 So.2d 67 1 (Fla. 198 1). Moreover, Plaintiffs’ 
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reliance on Psychiatric Associates t’. Siegcl, 6 10 So.2d 41 9 (Fla. 1992), State ex rel. Pittman v. 

Stunjeski, 562 So.2d 673 (Fla. 1990), and State Farm Mutual Auto Ins. Co. v. Hussen, 650 So.2d 

128 (Fla. 2d DCA 1995), for the proposition that the provision protects the right to present 

particular defenses or to do so in a certain way is based upon a misreading of these cases. 

Psychiatric Associates deals with the right of an w n  ‘eved person to present claims and the 

others deal with monetary barriers to the right of a party to be heard at all. Indeed, even were a 

defendant to have this right, the 1994 Amendments effect no substantive change as to affirmative 

defenses. 

First, affirmative defenses that might be available against a Medicaid recipient do not 

apply against the State, whose cause of action is not derivative. Moreover, the 1994 language 

Plaintiffs find so objectionable is merely a more explicit reiteration of the statutory law 

enunciated by the 1990 Act; (see discussion, supra, pp. 7-23). Plaintiffs have not challenged the 

1990 law and have waived all objection. See Plaintiffs’ Memorandum in the trial court, page 1 

and footnote 1 (R. Supp. 1). Secondly, the State’s rights have never been limited to the 

contractual subrogation rights of a private insurance company, as in the cases cited by plaintiffs. 

See State’s Initial Br., p.25, n.9, 10. If insurance is provided by contract, where a risk is assumed 

for a fee, the insurer is entitled only to be subrogated to the claims of the insured. The remedy is 

entirely different, however, when the “insurer’s” obligation is imposed by law or statute. (See 

discussion of indemnity/legal subrogation, restitution, and unjust enrichment, supra, pp. 27-32 

and in Initial Brief, pp.26-32).I8 

“Persuasive support for this position can be found in a recent Mississippi decision in 
which Judge Meyers held that the favorite affirmative defenses of the cigarette manufacturers, 
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While cases cited by plaintiffs have made references to the applicability of the guarantee 

of access to courts to defendants in lawsuits, it is clear that it is far from the traditional 

understanding of the access to courts guarantee: to provide redress for injury.I9 In State ex rel. 

Pittmun 11. Stanjeski, 563 So.2d 673 (Fla. 1990), but for the saving construction given the statute 

by this Court, a defendant would have been denied the right even to appear in court and, thus, 

justice would not have been “administered without . . . denial.” Article 1, 6 21, Fla. Const. 

Similarly, in Stare Furm Mut. Auto. Ins. Co. v. Hussen, 650 So.2d 128 (Fla. 2d DCA 1995 ), the 

defendant was required to pay the amount of the alleged liability as a prerequisite to defending 

against it. Seen in context, then, State Farm stands for the proposition under Article I, 5 21 that 

justice should be “administered without sale.” The application of the “justice shall be 

administered without sale, denial or delay” aspect of Article 1, 521 to protect the ability of a 

defendant even to come into court and defend is more consistent with procedural due process 

inasmuch as the defendants were being denied a hearing before suffering judgment (Stanjeski) or 

being deprived of property (State Farm). 

The circumstances of prospective defendants under the 1994 Amendments to the 1990 

Medicaid Third-Party Liability Act are worlds apart from automatic liability through a judgment 

entered by a clerk (Sranjeski) or having to pay the alleged obligation “up front” (State Farm). 

assumption of the risk and contributory negligence, could not be asserted against the state in an 
action to recover Medicaid funds from liable third parties. Order, February 21, 1995, Mike 
Moore, Attorney General, ex rel., State of Mississippi v. American Tobacco Co., Case Number 
94: 1429 (Chancery Court, Jackson County, Mississippi). (R. 559) 

I9In Psychiatric Associates v. Siegel, 6 10 So.2d 4 19 (Fla. 1992), the party protected by 
Article I ,  52 1, was the plaintiff who was seeking to redress the injury of having been excluded 
from hospital privileges. 
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Instead. the State is obligated to prove tortious conduct, prove causation and prove the amount of 

damages. Those efforts are subject to defensive attack before the defendant faces a judgment 

directing it to pay damages to the State. Nothing about the cases cited by plaintiffs suggests that 

tortfeasors in a Medicaid reimbursement suit by the State have any constitutional interest in any 

particular defense that might have been asserted against an individual Medicaid recipient. 

B. The 1994 Amendments Do Not Deny Discovery 

As for plaintiffs' shrill arguments that these provisions constitute an extraordinary 

departure from Florida practice and procedure and are tantamount to absolute liability,20 this 

Court should not engage in some hypothetical application projected by the plaintiffs, but 

construe the provisions as they should be -- in a light most favorable to their constitutional 

application. These provisions unequivocally require the State to prove a defective product or 

negligence. These provisions clearly require the State to prove causation, but simply and 

appropriately permit the use of statistical evidence under the guidance of the trial court. Clearly, 

"TO the contrary, the Act is similar to other provisions of Florida law that address the 
State's inherent duty to protect the public welfare. For example, in environmental matters, the 
State may sue to protect the public interest and recover taxpayer monies. 6 376.3071(7)(a) and 
(b), Fla. Stat. (Supp. 1994). These laws are "necessary for the general welfare and , . . shall be 
liberally construed to effect [their] purposes . . .I' 5 376.21, Fla. Stat. (1993). Section 376.205, 
Florida Statutes, deems any action to remedy pollution violations to be w l  rather than 
exclusive. The State's only burden is to prove that a discharge occurred. Proof of negligence is 
not required. 0 376.308( l), Fla. Stat. (Supp. 1994). The owner of the facility is 
liable unless it is established that he did not contribute to the spill. 5 376.308(1)(~), Fla. Stat. 
(Supp. 1994). This statute (enacted in 1986) provides that the limitations period for the State to 
prosecute an action runs from the last date funds were expended to clean-up spills, rather than the 
date the spill occurred. 5 376.3071(7), Fla. Stat. (Supp. 1994), Similarly, under the Deceptive 
and Unfair Trade Practice Act, the Department of Legal Affairs may bring an action "on behalf 
of one or more consumers" Q 501.207( 1 )(c), Fla. Stat. (1 993). 
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as is the case with DNA proof and other statistical evidence, a defendant has more than adequate 

access to discovery and the ability to defend against such evidence and, if the State fails in its 

burden, to have it excluded. 

C, The Application of Market Share and Joint and Several Liability 
Does Not Offend the Florida Constitution 

Rather inexplicably, plaintiffs argue that the 1994 provision allowing the State to proceed 

under a market share theory somehow impermissibly impacts on their substantive rights and can 

only be used to recover payments after the effective date of the 1994 Amendments. First, of 

course, the market share decision cited by plaintiffs, Conley v. Boyle Drug Co., 570 So. 2d 275 

(Fla. 1990), applied market share in a pending case arising out of the use of a defective product 

several decades before. Thus, contrary to plaintiffs’ arguments, it was applied “retroactively.” 

Furthermore, this Court expressly recognized that when “traditional theories of tort law are 

inadequate to redress the appellant’s injuries,” the market share approach should be permitted. 

Conley, 570 So. 2d at 280. 

The reasons for permitting the application of market share are articulated in Conley, i.e., 

similar and interchangeable products, difficulty in identifying the specific product involved, 

difficulty in determining exactly when and which defective product caused the harm, and the 

intervention of time since use of the product. These same considerations apply to suit under the 

Medicaid Third-Party Liability Act against the Tobacco Industry. Plainly, the legislative 

adoption of market share for use by the State under such circumstances is a rational, appropriate 

and necessary device to redress the State’s injury. This Court found no “substantive” impediment 

to applying the then brand new market share approach; nor did it have any reservations about 
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applying market share to a pending claim that arose out of decades-old wrongdoing. There is no 

logical or plausible reason for applying a different analysis or application of market share in the 

legislative context. Indeed, the manufacturer defendants in Conley asked this Court to leave the 

1 adoption of market share liability to the legislature. 570 So.2d at 283-84. 

* Furthermore, since this procedure is incidental to and necessary to carry out the policy 

and purposes of the Medicaid Third-Party Liability Act, there is no constitutionally 

impermissible intrusion on the court's rulemaking authority. See cases cited at 32-34, supra, and 

in State's lnitial Br., pp. 13-20. Moreover, if this provision were viewed as encroaching on the 

Court's domain, this Court should adopt such a procedure, as it did in Conley. See, e.g. ,  Avila S. 

Condominium Ass'n v. Kappa c'orp., 347 So. 2d 599,608 (Fla. 1977), where this Court observed 

"that substantive law includes those rules and principles which fix and declare the primary riphts 

of individuals as respect their persons and their property." (Emphasis supplied.) This Court 

went on to define practice and procedure as including "the administration of the remedies 

available in cases of invasion of primary rights of individuals." 347 So.2d at 608. Accordingly, 

because the Court viewed the statute in Avila as impacting on its rule-making authority, the 

procedural portion of the statute was adopted as a rule of court. See also Leupai v. Milton, 595 

So.2d 12 (Fla. 1992); In re Rules of Civil Procedure, 28 1 So.2d 204 (Fla. 1973); Carter v. 

Sparkman, 335 So.2d 802 (Fla. 1976). 

In regard to plaintiffs' complaints about the joint and several liability provision in 

conjunction with market share liability, it should be remembered that Conley involved a personal 

injury claim for both intangible and economic losses; losses which invoke both "several" and 

"joint and several'' damages. Indeed, one of the primary reasons for not applying joint and 
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several liability in Conlq, was that by virtue of the legislature's adopting the Comparative Fault 

Act in 1986, "joint and several liability is only favored within this state in those limited situations 

set forth in Sections 768.81(3)(4) and ( 5 ) ,  Florida Statutes . . . .'I 570 So. 2d at 285. However, 

the State's claim under the Medicaid Third-Party Liability Act is solely for economic losses 

which is one of those limited situations "favored" under the law of Florida. Indeed, the law of 

Florida, 5 768.81(3), Fla. Stat. (1993), mandates recovery of such damages under the doctrine of 

joint and several liability." Thus, plaintiffs are simply wrong in suggesting that this provision 

impermissibly creates barriers to their right to invoke several liability. 

Most importantly. the 1994 Amendments do not direct the trial court or this Court as to 

how market share is to be applied. As with their other arguments, the plaintiffs presume an 

imaginary-horrible application of the law. There is nothing in the statutory provision regarding 

market share that in any way limits or prohibits the courts from determining whether the 

preconditions for utilizing market share are met in a particular case; nor does the statute in any 

manner limit the courts' ability to assure that defendant's due process rights are protected. 

Plaintiffs' arguments about market share are without merit. 

2'In Conley, this Court deferred to the "express legislative pronouncement" regarding the 
limitation on joint and several liability as a statement of "the policy of this state." 570 So. 2d at 
285. The same Act deferred to in Conley calls for joint and several liability in a uniquely 
economic loss claim by the innocent State. The 1994 Amendments are a reiteration of that same 
policy. 
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11. THE 1994 AMENDMENTS DO NOT ENCROACH ON THE PROVINCE 
AND DUTY OF COURTS TO DETERMINE THE RELEVANCY AND 

ADMISSIBILITY OF EVIDENCE 

The use of statistical evidence to prove causation and damages is nothing new; it is 

merely a codification of existing law. See State’s Initial Br., pp. 19, n.6. So long as evidence 

comports with the requirements of the law, it should be admissible. Likewise, a liberal 

construction of the evidence code is the rule rather than the exception. 5 90.402, Fla. Stat. 

(1 993). These aspects of the 1994 Amendments, thus, simply state truisms of evidence law. 

111, THE 1994 AMENDMENTS COMPLY WITH THE 
REQUIREMENTS OF DUE PROCESS 

Plaintiffs have, or purport to have, a fundamental misconception of the 1994 

Amendments. As already demonstrated, under the 1994 Amendments the State must prove 

liability. prove causation and prove damages. The provisions of the Amendments mirror familiar 

principles of Florida law. Plaintiffs’ challenge rests on exaggeration and outright distortion of 

the operation of the 1994 Amendments. 

The Amendments ensure that those responsible for tobacco illnesses pay their fair share. 

This is hardly the sort of arbitrary action prohibited by due process. See, e.g., Concrete Pipe & 

Products of California, Inc. v. Construction Laborers Pension Trust, 508 US. , 113 S.Ct. 

2264,2286-89, 124 L.Ed. 2d 539 (1 993); United States Railroad Retirement Bd. v. Fritz, 449 

U.S. 166, 176-77, 101 S.Ct. 453,66 L.Ed. 2d 368 (1980). A legislature may abolish defenses or 

create new liabilities without violating due process. Logan v. Zimmerman Brush Co., 455 U.S. 

422,432-33, 102 S.Ct. 1148, 71 L.Ed. 2d 265, (1982); Martinez v. California, 444 US. 277, 

281-83, 100 S.Ct. 553,62 L.Ed, 2d 481 (1980). Nor can there be any argument that the 

Amendments create “irrational” or “irrebuttable” presumptions. For one thing, the Amendments 

46 



do not control anything about how a defendant may respond to a claim brought by the State; the 

Amendments merely spell out the affirmative elements of the State’s case. On their face and by 

their terms, the Amendments do not preclude a defendant from rebutting a claim in any way it 

wishes. A declaratory judgment on plaintiffs’ facial challenge is plainly premature.22 

Finally, the gravamen of appellees’ attack seems to be that joint liability is fundamentally 

unfair, even with the availability of contribution. (PI. Br., p.62, n.61.) Yet the doctrine of joint 

liability -- without contribution -- has long roots in the common law; in fact, it pre-dated the 

American Revolution by more than 450 years. See William L. Prosser, Joint Torts and Several 

Liabilip, 25 Cal.L.Rev. 413,414-18 (1937); De Bodreugum 17. Arcedekne, YB 30 Edw. I (Rolls 

Series) 106 (1  302). Indeed, present Florida public policy continues to “favor” joint liability in 

economic damages cases such as the State’s claim to recoup its Medicaid expenditures. Conley, 

supra, 570 So.2d at 285. 

IV. CONCLUSION 

The Medicaid Third-Party Liability Act and 1994 Amendments are an appropriate and 

reasonable exercise of the State’s obligation to recoup federal and state tax monies expended as a 

result of wrongfully caused injuries to Floridians. Pre-existing Florida law and principles of 

equity support the State’s cause of action free and clear of liabilities inhering in the Medicaid 

recipient. The 1990 Act, unchallenged by plaintiffs, clearly and unequivocally abrogated any 

common law or equitable principle that might impair full recovery from any third-party. The 

22A facial challenge requires a showing that the statute is invalid in all its applications. 
Reno v. Flores, 507 U.S. , 113 S.Ct. 1439, 1446, 123 L.Ed. 2d 1 (1993) (challenger “must 
establish that no set of circumstances exists under which the Act would be valid.”); see also, 
IJnited States v. Salerno, 481 U.S. 739,745, 107 S.Ct. 2095,95 L.Ed. 2d 697 (1987); Cali$ornia 
Coastul Conini ’n v. Granite Rock Co., 480 U.S. 572,593, 107 S.Ct. 1419,94 L.Ed. 2d 577 
(1 987). 
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1994 Amendments are a rational application of recognized legal principles in the product liability 

context and are necessary to provide an adequate remedy for Florida taxpayers. The 1994 

Amendments are constitutional and should be applied to actions pursued by the State to recover 

payments made within the five year limitations period, and at the very least payments made on or 

after July 3, 1990, the effective date of the Medicaid Third-Party Liability Act, 
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APPENDIX 1 

Chapter 90-295, Section 33, Laws of Florida 



1990 REGUL.4R SESSIO?; Ch. 90-295 

[FLORIDA MEDICAID THIRD-PARTY LIABILITY 

urn1 ACT AS CREATFB BY THE 1990 LEGISUT 

Section 33. Section 409.2665, Florida Sktutes, is created to read: 

409.2665. Responsibility for payments on behalf of Medicaid eligible persons when 

(1) I t  is the  intent of the  Legislature t h a t  Medicaid be  t h e  pager of lazt resort for 
medically necessal?; goods and services furnished to hledicaid recipients. All other  
sources of payment  for medical care  are primaqv t~ medical assistance provided by 
Medicaid. If benefits of a liable third party a r e  discovered or become available a f te r  
medical assistance h2s been pro\,ided by hledicaid, it is t h e  intent  of t h e  Legislature that 
Eledicaid be repaid in f u l l  and prior to any other  person, program, or entity. Medicaid is 
to be repaid in full from, and to the  e s t e n t  of,  any third-party benefits, regardless of 
whether  a recipient is made whole or o ther  creditors paid. Principles of common law and 

other parties are liable 

Additions in text  are indicated by underline; deletion9 by a++hemk 1985 



Ch. 90-295 1990 REGULAR SESSIOY 

equity as to assignment, lien, and subrogation a r e  to be abrogated to the extent  necessary 
to  ensure full recovery hy Medicaid f rom third-party resources. I t  is intended t h a t  if the  
resources of a liable third pzrty become available a t  any time, the  public t reasury should 
not bear the burden of medical assistance to the  extent  of such resources. 

( 2 )  This section may be cited a s  the  “hledicaid Third-Party Liability Act.” 
(3) As  used in this section, the folloa.ing words shall have the  following meanings: 
(a) “.ipplicant” means a n  individual whose written application for  medical assistance 

provided by Medicaid u n d e r  s. 109.266 has been submitted to the  department, b u t  h a s  not 
received final action. This term includes an indi\.idual, who need not  be alive at  t h e  time 
of application, whose application is submitted through a representative or a person acting 
for  the individual. 

(b) “Benefit” means s n y  benefit, assiztance? aid, obligation, promise, debt, liability, o r  
the like, related to any covered injury, illness, o r  necessary medical care, good, or service. 

(c) “Collateral” means: 
1. =IFF 2nd ~ 1 1  causes of action, su i t s ,  claims, counterclaims, and demands which 

Sccrue to the recipient or to  the recipient’s legal representztii-e, related to  any covered 
injury, illr,esst or necessar!. medical csre  which necessiuted t h a t  Medicaid provide medical 
assistsnce. 

2 .  All judgments. s e t t l e m ~ n t s .  2nd set t lement  agreements  rendered or  entered inlo 
2nd related to such causes of action. suits, claims, count-erclaims, demands, or judgments .  

3. Proceeds, as defined in this section. 
(6) “C,overed injur!. or illness” mezns 2ny sickness, injury, disease, disability, deformi- 

t y ,  sbnorrrzlitg disrzse. necessary medical care, pregnancy, or death for which a third 
p m y  is, may be, cou!d he,  sho2ld be,  or has heen Ikble, and for  which Medicaid is, or  may 
be, obligated to  proride,  or h i s  provided, rr,edical hssistance. 

(e) “Depzrtment” mezns the Department  of Health 2nd Rehabilitztive Sen+ices. The 
department is the Nedicaid zpency for  t h e  state, 2s provided under  federal Ian-. 

(f)  “Legi l  represectative” rr;ezns a guardian. conservator, survivor, or personal repre- 
cem:ive  of a recipjer,t or applicz-t, o r  of the  property or e s w t e  of a recipient or  
s F 7: i CAI-. 1. 

( g )  “Limho!der” neLns  the depzrtment. which h2.s a ;ien ur,der pzragrzph (~Hc). 
(f,) “Yedicaid” r , ~ n s  the med icd  ass i s tmce  program authorized hJ+ Title SIX of the 

Soc i~ l  Secnrity Act .  41 V’.S.C, 5. 1396 e t  seq.. and regulstions thereunder, 2s edministered 
in Florjdz h y  the depsrtment. 

( i )  “Medicnid Agency” means the single s ta te  agency tha t  zdministcrs or supervises the 
zdminktrat ion of the s t z t e  Xediczid plan unde r  federal la\v. 

ti) “.lledical zszietance” m e m s  any proyision of, pzymen: for, or liability f c r  medical 
sf-rvices by Xedjcsid to, o r  on behalf of, a n y  recipient. 

(k) “Jledical services” or “medical care” means medical or medically related institution- 
81 or  noninstitutional care, goods, or services covered by the  Florida Medicaid program. 
The  term includes, without limiktion, physician services, inpatient hospital services, 
octpst ient  hospital s e n k e n .  independent laboratory services, x-ray services, 2nd pre- 
scribed d r u g  services, and sEch other  services as 2re co\+ered by the  Florida JIedicaid 
program. 

promise, or obligation, or dischzrge of a debt  or  liability, by t h e  delivery, provision, or 
t ransfer  of third-pbrtg benefits for medical services. To *’pzy” means to do any of t h e  
acts set forth in this paragraph. 
(m) “Proceeds” means whatever is received upon the  sale, exchange, collection, or other  

disposition of the  collzteral or proceeds thereon 2nd includes insurance payable by reason 
of loss or  dzmage to the  collateral or proceeds. >loney, checks, deposit accounts, and the  
like a re  “cash proceeds.” -411 other proceeds a r e  “noncash proceeds.” 

1986 

(1  ) ”Payment,” as it relates to third-party benefits, means performance of a duty,  
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(n) “Provider” means any entity, including, without limitation, any hospital, physician, 
o r  other  health czre practitioner, supplier, or facility, providing medical care and related 
goods or services to a recipient. 
(0) “Recipient” means any ipdiL5dual who has been determined to be eligihle f o r  

Jledicaid or ivho is receiving, or has received, medical a s s i s t a c e ,  o r  any  medical czre ,  
good, or  s e n i c e  for  which IIedicaid has paid or  mag be obligated. 

(p) “Third pzrty” means an individuA, entity, or program, excluding Medicaid, thCpt is, 
may be, could he, should be, or hzs been liable for all or p2rt  of the  cost of mediczl 
sewices  related to any  medical sss i s tmce  covered by Medicaid. 
(4) “Third-party benefit” m e m s  any benefit thzt  is or  m2y be available at  a n y  t ime 

through contrzct, court  award, judgment, settlement, zgreement ,  o r  any ar rangement  
behveen a third party and any person or entity, including, without limitztion, a Medicaid 
recipient, a provider, ano:her third party, an insurer, or the  department, for  any Medicaid 
covered injiJry, illness! good, or sen-ice, including costs of mediczl services related 
thereto, for personal injury or  for  deLth of the  recipient, bu t  specif ic~l ly  excluding policies 
of life insurence on the recipiefit, Tk,e term incliides, Jvjthout limitation, collateral, BS 

defised in this secticu?, hezlth insurznce ,  m y  bei:efit E;ider a health main:enance organiza- 
tion, a preferred provider zrrcngen:ent, 2 prepaid health clirAic, liability insurance, miji- 

stired motorist insurance. or perror,~l kjTir,- PXteCtion coverage, medical benefits under  
xorkers ’  con-.per;sztjon, 2 n d  any oblig;Ccn ilnder l i i v  Or equity to  provide medical 
support . 

(4)  Third-pzrty L e n e f i z  far mediczi senjces shkjl be primary to  rredical assistznce 
provided by 1Iediczid. 

( 5 )  -4fter t!ie dt;jx:mer,t b k s  provided r r d i c z l  ass is tmce under s. 409.2F6, it shall seek 
recover; of reir;hursemer,t f r o 3  t h i r d - p u t y  ‘tlencfits to  the limit of leg21 !izt?ility and for  
the f ~ l l  arrAou3t of third-psfiy Leneii:s, bl;t r.ot in excess of the ?.mount of mediczl 
assistance p l d  b y  .liedicz.id, LS $4: 

(2) cls ims for Mhich t h e  depxxr.er,t h a  a bvaiver pursuant  to federzl h \ ~ ;  or 
(b) SituL:juns in Xvhich the  depzrtn;c:t kerns of the  existfnce of a lizble third pzrtp or 

in \vhich t t i r d - p r t y  benefirs ere  ciscovered or  becol;;e available a f te r  mediczl ass i s tmxe 
h ~ s  been provided h y  Xediczid. 

(6)  Xn zppiicant,  recipienr, Gr legal represenQtive s h d l  inform the department  of any 
rights rhe spp:icant or recipient h 2 ~  to third-party benefits 2nd shLll inform the depart- 
mEnt of the nzme srid zddress of zny person that  is or may be liable to provide third-pzny 
benefits. \Then the department provides. pays for, or becomes liable for  medical services 
provided by a hospital, the  recipie:,t receiving such medical services or his legal represect-  
h t k e  shzll a!so provide the information as to third-party benefits, a s  defined in this 
section, to the hospital, \\.hich shall periodicdly provide notice thereof to the  departmefit 
in a mznner specified by the department. 

(7) When the  department  pro\-ides, p ~ y s  for, or becomes liable for  medical care under  E.  
409.266, it shall have the  following rights, as to which t h e  department  may assert 
Independent principles of law, which shall nevertheless be  construed together  to provide 
the greatest recover). from third-party benefits: 

(a) The department  is automatically subrogated to any  r ights  t h a t  a n  applicant, recipi- 
ent, or legal representative has  to any third-party benefit f o r  the  full amount  of medical 
Qsistznce provided by Medicaid. Recovery pursuant  to t h e  subrogation rights created 
hereby shall n o t  be  reduced, prorated, o r  applied to only a portion of a judgment, 2 w r d ,  
Or settlement, b u t  is to provide full recovery by the  depzrtment  f rom any and all 
thid-par ty  benefits. Equities of a recipient, his legal representative, a reLipient’s 
creditors, or health care  providers shall not defeat, reduce, or prorate  recovery by t h e  

(b) By applying f o r  or accepting medical assistance, a n  applicant, recipient, o r  legal 
automatically assigns to the  department a n y  right, title, and interest  such 

person has  to any third-party benefit, excluding any  Medicare benefit to the  ex ten t  
W i r e d  to be excluded by federal law. 

1987 

as to i t s  subrogation rights granted under this paragraph.  
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1. The assignment granted under this paragraph is absolute, and vests legal and 
equitable title to any such right in the department, b u t  not  in excess of the  amount  of 
medical assistance provided by the department. 

2. The department is a bona fide assignee for  value in the  assigned right, title, or 
interest, and takes vested legal and equitable title f ree  and clear of latent equities in a 
third person, Equities of a recipient, his legal representative, his creditors, or health care 
providers shall not defeat  or reduce recovery by the  department  as to the  assignment 
granted under this psragraph.  

By accepting medical assistance, t h e  recipient gran ts  to t h e  department t h e  limited 
power of attorney to act in his name, place, and ste2d to perform specific acts with regard 
to  third-party benefits. his assent  being deemed to h a w  been given, includjng: 

a. Endorsing any draf t ,  check, money order, or other negotiable instrument represent- 
ing third-pzrty benefits tha t  a r e  received on behalf of the  recipient as a third-party 
benefit. 

b. compromising claims ~LI the  extent  of the  r ights  assigned, provided the recipient is 
not o themise  represented by E!-I attorney as to the  claim. 

(c) The departmezt is entitled to, 2nd has ,  an automatic lien for  the  full amount  of 
medic21 assistznce provided by .lfedicEid to or on behalf of the recipient for medical care 
furniched 2s a result of m y  covered i n j u v  or illness for  which a third party is or  may be 
lizble, upon the co! le~ra l ,  2s defined in this section. 

The lien a t t a b , e s  zutomatjczlly when a recipient f i rs t  receives t reatment  for  which 
the  department m b y  h e  ob!ipted to  provide medical assistance under s. 409.266. The lien 
is perfecxd autux~.:lcally a t  the time of attachment. 

The depzrtrJei-.t is authorized to file a verified claim of lien. The claim of lien shzll 
be signed by a n  zuthorized employre of t h e  lienholder, and shall be verified as to the  
employee’s kno\vledge and belief. The claim of lien may be  filed and recorded with the 
clerk of the circuit co2i-t in the recipient’s l2st known county of residence or in any  county 
deemed appropria:e Sy tkie depafiment. The claim of lien, to the extent  known by the 
department, shall ccnuin :  

The n i m e  x d  lss t  known zddress  of the person to whom medical czre  was 
furnished. 

3. 

1. 

2. 

a. 

b. The date of j r . j q + .  
c. The period for which medics1 assistance 1 ~ 2 s  provided. 
d.  The amount of medical assistance provided or  paid, or for  which Medicaid is 

otherwise liable. 
e .  The n i m e s  m d  addresses of 211 persons claimed by the  recipient to be liable for  t:?e 

covered injuries or ilhesn. 
3. The filing of the claim of lien pursuznt  to this section shall be notice thereof to 211 

persons. 
4.  If the claim of lien is filed within 1. year  a f te r  t h e  la ter  of the  date  when the  las t  

item of medical czre relative to a specific covered injury o r  illness was paid, o r  the  date  of 
discovery by the  depzrtment  of the  liability of any third party, or t h e  date  of discovery of 
a cause of action agzinst  a third par ty  brought  by a recipient or his legal representative, 
recard notice shall relate back to the  time of a t tachment  of t h e  lien. 

I f  the  claim of lien is filed a f t e r  1 year of t h e  la ter  of t h e  events specified in 
subparagraph 4., notice shall be effective as of the  da te  of filing. 

Only one claim of lien need be filed to provide notice as set for th  in this paragraph 
and shall provide sufficient notice as to a n y  additional or after-paid amount  of medical 
assistance provided by Medicaid for  any specific covered injury or illness. The depart- 
ment  may, in its discretion, file additional, amended, or subst i tute  claims of lien at  any 
time af te r  the initial filing, until t h e  department  has been repaid t h e  full amount  of 
medical assistance provided by hledjcaid or otherwise h a s  released t h e  liable parties and 
recipient. 

1988 

5. 

6. 
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I 

. 

7 .  S o  release or satisfaction of any cause of action, suit, claim, counterclaim, demand, 
judgment, settlement, or settlement agreement  shall be valid or effectual a s  against  a lien 
created Ender this paragraph, unless the  lienholder joins in t h e  release or satisfaction o r  
executes 2 release of the lien. An acceptance of a release or satisfaction of any  cause of 
action, suit, claim, counterclaim, demand, or judgment and a n y  settlement of a n y  of the  
foregoing in the absence of a release or satisfaction of a lien created under this paragraph 
shall prima facie constitute an impairment of the lien, and the  lienholder shall be entitled 
to recover damages on account of such impairment. In  a n  action on account of 
impairment of a lien, the lienholder may recover from the person accepting the  release or 
satisfaction or making the  settlement t h e  full amount  of medical assistance provided by 
Medicaid. Nothing in this section shall be construed as creating a lien or other  obligation 
on the  pzrt of an insurer which in good faith has paid a claim pursuant  to its contract 
without knowledge or actual notice t h a t  the  department has  provided medical assistance 
for the recipient related to a particular covered injun. or illness. However, notice or 
knowledge thzt  a n  insured is, or has  been a Medicaid recipient within one year f rom the  
date  of service for which 2 claim is being paid creBtes a duty to inquire on the  par t  of the  
insurer 2s to any injuq. or illness for  which the insurer intends to pay benefits. 

8. The lack of a properly filed clzim of lien shall not zffect  the departmenr’t: 
assignmerit or subrogstion rights provided in this subsection, nor shall it zffect  the  
existence of the lien, bu t  only the effective date  of notice as provided in subparzgraph 5 ,  

The lien created by this paragrzph is a first lien 2nd superior to the liens zed 
charges of ar,y provider, 2nd shzll exist for a period of 7 years ,  if recorded, from the  date 
of rmording; and shzll exist for a period of 7 yes rs  from the  dare of zttachment, if not 
recorded. If recorded, the lien may he e s k n d e d  for one zdditional period of 7 years by 
rerecording the claim of lien within the S W a y  period preceding the  espirLtion of the  lien. 

The clerk of the circuit court  fclr e x h  count)’ in the state shall endorse on a clcim 
of lien filed under this pzragraph the date  and h o t r  of filing 2nd s ta l l  record the  claim of 
lien in the official records of the coucty a s  for other records received for  filing. The clerk 
shall receive as his fee  for  filing and recording any claim of Ken O r  relezse of lien under 
this paragrzph the t a b 1  sum of 2 2 .  -4iy fee r e q u r e d  to be paid bJ* the department  shall 
not be required to be paid in zdvznce of filing zrid recording, b u t  mzy be  billed to the 
d e p z r t m f i t  2fter filing and recording of the clcim of lien or release of lien. 

.liter satisfaction of any lien recorded under this paragraph. the  depzrtment shall, 
within 30 d2ys of szt ishct ion,  either file tvith the zppropriate clerk of the circuit C O U ~  or 
mail to acy zpproprizte party, or counsel representing such par ty ,  if represented, a 
Satisfaction of lien in a form acceptable for filing in Florida. 

(5) The department  shall rEcover the full  amount of all medical assistance provided by 
Medicaid on behzlf of the recipient to the  full ex tec t  of third-party benefits. 

(2) Recovery of such benefits shall be collected directly from: 
1. Any third par ty;  
2. The recipient or  legal representative, if he has  received third-pzrty benefits; 
3. The provider of a recipient’s medical sen-ices if third-party benefits have been 

recovered by the  provider; notwithstanding any provision of this section, to the  c o n t r a F ,  
however, no provider shall be required to refund or pap to the  department  any amount  in 
excess of the actual third par ty  benefits received by the  provider f rom a third par ty  payor 
for medical services provided to t h e  recipient; or 

9. 

10. 

11. 

4. Any person who has  received t h e  third-party benefits. 
(b) Upon receipt of any  recovery or other  collection pursuant  to this section, the  

department  shall distribute the amount  collected as follows: 
1. To itself, a n  amount  equal to t h e  state Medicaid expenditures for t h e  recipient PIUS 

any  incentive payment  made in accordance with paragraph (15)(a). 
2. To the federal government, the  federal share  of the  state hledicaid expenditures 

minus any incentive payment  made in accordance with paragraph (15)(a) and federal law, 
and minus any other amount  permitted by federal law to be deducted. 
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3. To the recipient, af ter  deducting any  known amounts  owed to the department  for  
m y  related medical assistance or to health care  providers, any remaining amount. This 
amount  shall be treated as income or  resources in determining eligibility for hledicaid. 

(9) The depsrtmerit shall require a n  applicant or  recipient, or the  legal representative 
thereof, to cooperate in the r e c o v e q  by the  department  of third-party benefits of a 
recipient and in establishing paternity and support of a recipient child born o u t  of 
wedlock. A s  a minimal xtandzrd of cooperation, the recipient or person able to legally 
assign a recipient's rights shall: 

(a) -4ppear a t  2n office designated by the  department  to provide relevant information or 
ei-id e n ce 

a) Appear 2s a witness at  a cour t  o r  other  proceeding. 
(c) Provide infomation,  or a t tes t  to lack of information, under  penalty of perjury. 
(d) Pay to the depafirnent any third-party benefit received. 
( e )  Take any addition21 steps to assist in estab!ishir,g paternity o r  securing third-party 

benefits, or both. 
(f) ParagrLFhs (&He) notwithstmdir,g, the department  shall have the discretion to  

xvaive, in w r i a g ,  the reqi;irerrier,t of cooperation fGr good cause shown 2nd as required 
by federal 1 2 ~ .  

(10) The d e p a r t m r . t  sha!] deny or terminzte eligibility for  any applicant or  recipient 
x h o  refuses t~ CGo;3frkte a s  required in subsection (9), unless cooperation h2s been 
w-zived in \m!ir,g. by the  depzrtrnent zs provided in paragraph (9)(f), provided, however, 
h t  any de:;iaI Gr 1;rr;linztion of eligibility shzjl not reduce mediczl zss is tmce otherwise 
payzble by :be de; lar tmr, t  to a provider for  medic21 c2re provided to a recipient prior to 
denial or krrr,ir.ztion of eligibility, 

(11) .4n app!icant or recipiczt shall be deemed to have provided to the  department the 
azthority to o h i n  and release medical kformation and o ther  records with respect to such 
r?ediczl care, for  the  sole purpose of obtaining reimbursement for  mediczl 2seistance 
rrovided by Yedlcaid. 

( i 2 )  The depzrtr1er.t mzy,  a s  2 niatter of right, in order to enforce its rights under this 
section, institute. i n t e n e n e  in, or join an!' legal proceeding in i t s  own name in one or more 
O f  the  followi.ir,g capc i t i e s :  individuzlly, ss subrogee of t h e  recipient, as assignee of the  
recipient, or zs lienholder of the co l l~ te rz l .  

(a) If either the recipient, or his legal represrnbt iye ,  or the  depzrtment brings zn 
m i o n  against a third pzrty, the recipient, or his iegal representative, o r  the d e p u t m e n t ,  
csr their at;ornegs, chz!l, \Tithin 30 da3-s of filing the  action, provide to the other  written 
norice, by personzl de!iveF or registered mail, of the actjon, t h e  name of the  court  in 
which the case is brought, the case number of such action, 2nd a copy of the pleadings. 
If a n  action is brought  by either the depsrtmerrt, o r  the recipient or  his legzil representa- 
tive, the other may, a t  any time before trial on the  merits, become a par ty  to, or shall 
consolidate his action with the other if brought  independently. Unless waived by  the  
other ,  the recipient, or his legal representative, o r  the  department  shall provide notice to 
the  other of the intent to dismiss a t  least  21 dzys prior to voluntary dismissal of a n  action 
against  a third pa-. Sot ice  to the department  shall b e  s e n t  to a n  address set for th  by 
rule. Sotice to the  recipient or  his legal representative, if represented by an attorney, 
shall be sen t  to the  attorney, and, if not  represented, then to t h e  last known address  of 
the  recipient or his legal representative. 

@) An action by the depsr tment  to recover damages in tort under  this subsection, 
which action is derivative of the  rights of t h e  recipient or his legal representative, shall 
not  constitute a waiver of sovereign immunity pursuant  to s. 768.14. 

(c) In the  event  of judgment, award, or set t lement  in a claim or action agaiiist a third 
par ty ,  the  court  shall order the segregation of a n  amount  sufficient to repay the  
department's expenditures for  medical assistance, plus a n y  other amounts permitted 
under this section, and shall order such amounts  paid directly to the  department. 

(d) KO judgment, award,  or  set t lement  in a n y  action by a recipient or  his legal 
representative to recover damages for  injuries or  o ther  third-party benefits, when the  
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department has a n  interest, shall be ~ a t i s f j e d  without f i rs t  giving the  department  notice 
and a reasonable opportunity to file and satisfy its lien, and satisfy i t s  ass ignment  and 
subrogation rights or proceed u i t h  any action as permitted in this section. 

(e) Except a s  otherwise provided in this section, notwithstanding any  other  proriision of 
law, the entire amount  cf any settlement of the recipient’s action or claim involving 
third-party benefits, with or v,-ithout sui t ,  is subject to the  department’s claims for  
reimbursement of the  amount of mediczl assistance provided and a n y  lien pursuant  
thereto. 
(0 Kotwithstanding an>* provision in this section to the  contrary, in the  event  of an 

action in tort against a third party in which the recipient or  his legal representative is a 
party and in which the  2mount of zng  judgment, award, or settlement f rom third-party 
henefits, excluding medical coverzge as defined in subparagraph 4., 2fter reasonable costs 
and expenses of litigation, is an amount  equal to or less than 200 percent of t h e  amount  of 
medical zssistance provided by Medicaid less any medical coverage paid or pzyable to the  
department, then distribution of the amount  recovered shall be 2s follows: 

Any fee for services of an attorney retained hy  the  recipient or  his legal representa- 
tive shall not exceed an zmourrt equal t o  25 percent of the recover)., a f te r  reasonable 
costs m d  expenses clf litigation, f rom the  jlldgrnent, award, or settlement. 

After attorneys fees, t\io-Thirds of the remzi3-ilng recovery shall be designated for 
past medical care end  Faid to the department for medical zssistznce provided by lfediczid. 

The rernzlning amount  fro= the r e c o v e q  shall be paid to the  recipient. 
For purposcs of this pLrzgraph, “medical coverage” means any benefits under 

health ir,surar,ce, i, i-,ezl:h m z k t e n m c e  orgsnization, a preferred provider zrrsngement ,  
or a p r e p i d  hcLlth c!izic, and the portion csf benefits designaLed fGr medical payments 
under coverzge fur  xorkers ’  compcnsatjsn,  persor.21 injury protection, and casudTy. 

(g) In the e-;e!it t t z t  the recipient, his 1e;al represeritztive, or his es ta te  brings 2n 
acriun zgainst a Third p a q ,  notice of instit-tion of legel proceedings, notice of set;!e- 
n e n t ,  2nd all otk,er notices reqcired by This cec:ion or by rule shall be given to the 
departmcnt ,  in Tallzk.iccte, In 2 m m z e r  sei forth by rule. All  such notices shall be given 
by the zttorney ret.Gr,ed to asser t  the recipient’s or leg.51 rei;reserr%tive’s claim, or, if no 
attorney Is retzjned, by The recipimt, his legal repxscr,b:ii-e, fir his estzte. 

(h) Except 2s othenvise previded in tk.is section. zctions MI enforce the  r ights  of the 
departmest  under this section s?xll be cornmenced within 5 yezrs  of the da te  a cause of 
action accrues, with rhe period r tnr , ing from the later of the  date  of disco\-ery by the 
depzrtment  uf a c2se fjled by a recipient or his I e p l  repreFentative, or of discovery of m y  
judgment, &ward. lir settlement contemplated in this section, or of discovery of facts  
giving rise to a cagse of zction under this section. Soth ing  in this paragrzph affects  (rr 
prevents a proceeding to enforce a lien during the existence of the  lien i is s e t  for th  in 
subpzragrzph (7)(c)9. 

( i )  Vpon the des th  of a recipient, and ivkhin the time prescribed by ss. i33.702 and 
i33.710,  the  depzrtrnent, jn zddjtion to any other available remedy, msy file a claim 
against the estate of the  recipient for  t h e  tots1 amount  of medical assistance provided by 
Medicaid for the benefit of the recipient. Clzims so filed shall take priority as C ~ Z S S  3 
claims as provided by s. i33 .70f ( l ) (c ) .  The filing of a claim pursuant  to this paragraph 
shall neither reduce nor diminkh t h e  general claims o f  the  department  pursuant  t.a s. 
409.345, except t h a t  the  department  shail not receive double recovery for t h e  same 
expenditure. Claims under this paragraph shall be superior to those under  S. 409.343. 
The death of the  recipient shall neither extinguish nor diminish any  r igh t  of the  
department to recover third-party benefits from a third par ty  or provider. Nothing in this 
paragraph affects or prevents a proceeding to enforce a lien created pursuant  to this 
section or a proceeding to set zside a f raudulent  conveyznce as defined in subsection (17). 

(13) NO action taken by the department  shall operate to deny t h e  recipient’s recovery of 
t h a t  portion of benefits not  assigned or  subrogated to t h e  department, or not  secured by 
t h e  department’s lien. The department’s rights of recovery created by this section, 
however, shall not he  limited to  some portion of recovery from a judgment ,  award,  or 
settlement. Only the  following benefits are not subject to t h e  rights of t h e  department: 

1. 

2. 

3. 
3 .  
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benefits not related in any way to a covered injury or illness; proceeds of life insurance 
coverage on the recipient; proceeds of insurance coverage, such as coverage for  property 
damage, which by i t s  terms and provisions cannot be  construed to cover personal injury, 
death, or a covered injury or illness; proceeds of disability coverage f o r  lost income; and 
recovery in excess of the amount  of medical benefits provided by Medicaid after 
repayment in full to the department. 

(14) No  action of the recipient shall prejudice the  rights of the department  under  this 
section. KO settlement, agreement, consent decree, trust agreement ,  annuity contract, 
pledge, security arrangement, or any  other device, hereaf ter  collectively referred to in 
this subsection 2s a “settlement agreement,” entered into or consented to by  the  recipient 
or his legal representative shall impair the  department’s rights. Provided, however, t h a t  
in a structured settlement, no settlement agreement  by t h e  parties shall be  effective or 
binding against  the department for  benefits accrued without t h e  express written consent 
of the  department or  an appropriate order of a court  having personal jurisdiction over the 
department. 

(15) The depzrtment is authorized to enter  into agreements  to enforce or collect medical 
support and other third-party benefits. 

(a) If a cooperative zgreement  is entered into with any agency, program, or subdivision 
of the  stiite, or any egency, program, or legal entity of or operated by a subdivision of the  
state, or with zcy other s b t e ,  the department is authorized to mzke a n  incentive payment 
of up to 15 percent of the amount actually collected 2nd reimbursed to t h e  depzrtment, to 
the e s x f i t  of medichl ass isEnce paid L.ll* Medicaid. Such incentive payment  is to be 
deducted f r o 5  the federal share  of t h a t  amount. to  the  extent  authorized by federal law. 
The d c p a r t m m  n 2 y  pay such person an additional percentzge of t h e  amount  actually 
collected and reimbursed to  the department as a resul t  of the effor ts  Gf the  person, but  no 
more than a maximum percentage established by the department. In  no case shall the 
percentage excwd the lesser of a percentzge determined to be commercially reasonzble or 
15 percent, in Eddition to the I s p e r c e n t  incentive payment, of the  amount  actually 
co l lec t~d  and reimbursed to the department  2s a result of the  effor ts  of the  person under 
contract. 

(b) If  zn agreement to enforce or collect third-party benefits is entered into by the 
depbr tnent  with any person other than those described in paragraph (2), including any  
attorney retained by the department who  is not an employee or  agent  of any  person 
named in paragraph (a), then the  department  may psy such person 2 percentage of the  
amourat actuzlly collrcted and reimbursed to t h e  depzrtment  as a result of the  effor ts  of 
The person, ;o the exrerjt of medical assistance paid by 3ledicaid. In no c2se shall the 
percentage exceed a maximum esbbl ished by the  department ,  which shzll not esceed the  
lesser of B percentage determined to be commercially reasonzble or  30 percent of the  
amount actually collected and reimbursed M the  department  as a resul t  of t h e  effor ts  of 
the person gnder contract. 

(c) .4n agreement  pursuant  to this subsection may permit ressonzble litigation costs or 
espenses to be pzid from the department’s recover?’ to a person under contract with the 
department. 

(d) Contingency fees and costs incurred in recovery pursuant  to a n  agreement  under 
this subsection may, for purposes of determining s ta te  and federal shzre, be deemed to be 
administrative expenses of the  state. To t h e  ex ten t  permitted by federal law, such 
administrative expenses shall be shared with, or fully paid by, the Federal Government. 

(16) Insurance and other  third-party benefits may not  contain a n y  term o r  provision 
which purports to limit or exclude payment  or provisions of benefits for an individual if 
the  individual is eligible for, or a recipient of, medical assistance from Medicaid, and any  
such term or  provision shall be  void as against  public policy. 

(17) Any transfer  or encumbrance of any right, title, or in te res t  to which t h e  depart- 
ment has  a r ight  pursuant  to this section, with t h e  intent, likelihood, or practical effect of 
defeating, hindering, or reducing recovery by t h e  department  for reimbursement of 
medical assistance provided by hledicaid, shall be  deemed to be a f raudulent  conveyance, 
and such t ransfer  or  encumbrance shall be void and  of no effect  against  the  claim of t h e  
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department, unless the t ransfer  was for  adequate  consideration and the proceeds of t h e  
t ransfer  a re  reimbursed in full to the  department, bu t  not  in excess of the  amount  of 
medical assistance provided by hledicaid. 

(16) A recipient or his legal representative or any person representing, or acting as 
agent for, a recipient or his legal representative, who has  notice, excluding notice charged 
solely by reason of the recording of t h e  lien pursuant  to paragraph (7)(c), or who has  
actual knowledge of the department’s r ights  to third+party benefits under this section, 
who receives any third-party benefit or proceeds therefrom for  a covered illness or injury, 
is required either to pay the  department the  full amount of the  third-party benefits, b u t  
not  in excess of the total medical assistance provided by Medicaid, or to place t h e  full 
amount  of the third-party benefits in a t r u s t  account for  t h e  benefit of the  department  
pending judicial determination of the department’s r ight  thereto. Proof t h a t  a n y  such 
person hzd notice or knowledge tha t  t h e  recipient had received medical assistance from 
Mediczid, and t h a t  third-party benefits o r  proceeds therefrom were in any  way related to 
a covered illness or  injury for  which Medicaid had provided medical zssistance, and  t h a t  
any  such person knowingly obtsined possession or control of, o r  used, third-party benefits 
or proceeds and failed either to pay the  dep5rtmer:t the  full amount required by this 
section or to hold the fu l l  amount of third-party benefits or  proceeds in t r u s t  pending 
judicizl determination, unless adequately explained, giyes rise to zn inference t h a t  such 
person knowingly failed to  credit the stzte or its agent  for paymer,ts received from social 
securiry, insurance, or other sources, pursuant  to  s. 109.323(4)(b), znd acted with the 
intent set  forth in s. 812.014(1). 

(a) In cases of suspect-ed criminal violations or fraudulent  activity, the depzrtment  is 
zuthorizcd to take any civil sclion permitted z t  !aw or  equity to recover the  greatest  
poseib!e amocnt ,  including, without lirnitztion, treble damages under ss. i 72 ,11  and 
&12.035(;). 

a) The department is authorized to investigate 2nd to request  appropriate officers or 
agencies of the stzte to  investigate suspected criminal violations or f raudulent  activity 
r e l a k d  to third-party benefits, including, irjthour limitation, ss. 409.323 2nd 812.014. 
Such requests may be direcwd, without limitation, to the  Medicaid Fraud Control Cni t  of 
the  Office of the Auditor General, to the  Attorney General, or to  2ny stzW attorney. 
Pursuznt  to s. 409.2663, the  -4udjtor General has  p r i m z q  responsibility to investigate and 
control Medicaid fraud. 

(c) In c a r v i n g  out  duties ar,d responsibilities related to  Yedicaid fraud control, the  
department may subpoena witnesses or mzterizls within or outside the  sta te  and, through 
any  duly designated employee, administer oaths  znd affirmations and collect evidence for 
possible use in either civil or criminal judicial proceedings. 

(d) A11 information obtained and documents prepared pursuant  to an investigation of a 
hledicaid recipient, the  recipient’s legal representative, o r  any  other  person relating to a n  
allegation of recipient f raud or thef t  shall be confidentid and exempt f rom the  provisions 
of s. 119.07(1): 

1. Until such time as the department  takes final agency action; 
2. Until such time as the Auditor General refers  the  case for criminal prosecution; 
3. Until such time as a n  indictment or criminal information is filed by a state attorney 

4.  A t  all times if otherwise protected by  law. 
in a criminal case; o r  

This exemption is subject to the  Open Government Sunset  Review -4ct in accordance with 
s. 119.14. 

(19) In recovering a n y  payments in accordance with this section, t h e  department  is 
authorized to make appropriate settlements. 

(20) Notwithstanding any  provision in this section to t h e  contrary, the  department  shall 
not  be required to seek reimbursement f rom a liable third par ty  on claims f o r  which the  
department  determines t h a t  the amount  i t  reasonably expects to recover will be less than 
t h e  cost of recovery, o r  t h a t  recovery effor ts  will otherwise not b e  cost-effective. 
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('21) Entities providing he:ilth insurance as defined in s. 624.603, and health mainte- 
nance organizstions and prepaid health clinics as defined in chapter 641, shall provide 
such records and information 3s is neccsssry to  zccomplish t h e  purpose of this section, 
unlcss such requirement results in a n  unreasonable burden. 

(a) The secretary of the department and the Insurance Commissioner shall enter  into a 
cooperative agreement  for requesting and obtaining information necessary to effect the  
purpose and objective o f  This section. 

1. The dcpartmcnt shall request only tha t  information necessary to determine whether 
health insurance as defined pursuant  to s. G24.603, or  those health services provided 
pursuant  to chapter 611, could be, should be, or have been claimed and paid with respect 
to items of medical care and sen*ices furnished to any person eligible for  serl'ices under 
this section. 

-411 information obtained pursuant  to subparagraph 1. shzll be confidential and 
exempt from the provisions of s. 119.07(1)* This exemption shall be subject to the Open 
Government Eunsct Re\-ie\v Act in accordance ivith s. 119.13. 

The cooperative agreement  or rulcs promulgsted under this  subsection mag include 
finzncial arrzngeinents to reimt:irsc the reponi!ig entitics for r e a s o n ~ h l e  costs or  a 
pirrtian thereof incurrcd In furnis . )~ing rhe requested inforination. Neirher the cooperative 
zgreemcnt  nor the ru l t s  sbzll require the a u t ~ m a t i o n  of manu21 processes to provide the 
r q u e s t e d  information. 

(b) The department and  the Dqxirtnient of Insurance jointly shall promulgzte rules for 
the development and 2dn:inistration of the cooperative 2grtemcnt .  The rules shall 
in C I S  de the iol loir ing : 

1. +4 inethod for identifying those entities subject to furnishing information under the  
cooperLtice agreement .  

2 .  X method for furnishing requested information 
3. Procedures for requesting exemption from the cooperative agreement  based on an 

( 2 2 )  The depzrtment is zuthorizcd to adopt rules to implement the provisions of this 

2. 

3. 

unrtasonsble  h u r d m  to the  reporting entity. 

secrion and federril reouiremen:s. 
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APPENDIX 2 

Changes Made in the Florida Medicaid Third-Party 
Liability Act by the 1994 Amendments, Chapter 94-251, Section 4 



The changes made in the Florida Medicaid Third-Party Liability Act by the 1994 Amendments 
(Ch. 94-251) Section 4 were as follows: 

Section 4. Section 409.91 0, Florida Statutes, is amended to read: 

409.9 10 Responsibility for payments on behalf of Medicaid-eligible persons when other parties 
are liable.-- 

(1)  It is the intent of the Legislature that Medicaid be the payer of last resort for medically 
necessary goods and services furnished to Medicaid recipients. All other sources of payment for medical 
care are primary to medical assistance provided by Medicaid. If benefits of a liable third party are 
available , it is 
the intent of the Legislature that Medicaid be repaid in full and prior to any other person, program, or 
entity. Medicaid is to be repaid in full from, and to the extent of, any third party benefits, regardless of 
whether a recipient is made whole or other creditors paid, Principles of common law and equity as to 
assignment, lien, and subrogation, arative neplipence. a- tion of risk. and all o b r  a ffirmative mrnp 
defenses norrnallv available to a l i a m h  ird Dam, are to be abrogated to the extent necessary to ensure 
full recovery by Medicaid from third party resources; such principles w p  Iv . to a rechient’s rjght to 
recoverv i t any third partv. bu t shall not act to reduce the recovery of the w n c v  pursuan t to this 

iest an recov he nc . It is sec t i on. Th e c once p t of!oint ’ * and several liabilitv rlegl erv on t w  o y 
intended that if the resources of a liable third party become available at any time, the public treasury 
should not bear the burden of medical assistance to the extent of such resources. Common law theories 
of recoverv shall be liberallv construed to a ccomplish this intent. . . . 

. .  

* * * *  

(4) . . . (b) Situations in which g third D artv - is liable and the liabilitv or benefits available 
are discovered either before o r e  + after medical assistance has been provided by 
Medicaid. . . . 

* * * *  

(6) When the department provides, pays for, or becomes liable for medical care under the 
Medicaid program, it has the following rights, as to which the department may assert independent 
principles of law, which shall nevertheless be construed together to provide the greatest recovery from 
third party benefits: 

h 11 a liable third partv to recover t e fu a The a p e n c v b  cause o faction 
amount of medi ‘cal ass,&ance provided bv Med icaid. and s u c h w e  of *.independent of a nv 

ses of action of the r e c i u i a  

* * * f  

I n the e v ent that medical assistance has been provid * ed by M ed i c ai d to more than one 
recinient. and the agency elec ts to seek reco V ~ N  from liable third part ies due to actions bv the third 
parties or circumstances which involve common issues of fact or la w. the aqencv mav b r i w  act ion tQ 
recover sums paid to all such recipients in one DrQ ceedinp. In any action broue ht under this subsectiqa 
lhe evidence code shall be liberallv construed r e p a r d i w e s  of c a u s a b  and of a- e 
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Chapter 78-433, Section 14, Laws of Florida; and 
Chapter 82-159, Section 1, Laws of Florida 



CHAPTER 78-433 L A W S  OF F L O R I D A  CHAPTER 7 8 - 4 3 3  

Section 1 4 .  Section 409.266, ~ l o r i d a  Statutes, is amended to 
read: 

409.266 Medical assistance for-the-needy.-- 

(1) The department is desiqnated a s  the state agencv responsible 
f o r  the administration of Medicaid funds under Title X I X  of the 
Social Security Act a n d ,  to the extent moneys a r e  appropriated, a f  
H c e ~ t h - a n d - R t h a b i ~ i t ~ t * ~ e - S e ~ ~ * e e 3  is authorized t o  provide payment 
- f o r  medical services t o  any person who:  

( a )  Is determined by t h e  department to be categorically eliqlble 
f o r  Medicaid 6 ~ - y c a i 3 - o ~ - e g t - o r - o ~ d e ~ ~ - 0 ~ - ~ ~ ~ n ~ ~ - o f - - Q t r m e n e n t ~ ~ - - e n d  
t o t ~ ~ ~ y - - d i ~ n b ~ t d ~ - - a r - - a - - 8 - - ~ ~ 0 ~ ~ ~ - - 8 ~ - ~ u c h - e - ~ e ~ ~ ~ n ~ - u r - c h ~ ~ ~ ? ~ n - t ~ ~ t  
w a ~ 3 d ~ - i f - h t t ? y ~ - q a n ~ ~ ~ y - ~ e ~ - a i ~ - ~ e - ~ e m ~ ~ ~ c ~ - u ~ ~ h - d e p e n ~ c n ~ - e ~ ~ ~ d r e n ~  
e r - - r t ~ a t i r t ~ - - w i t h - - n ~ e ~ - - ~ u ~ h - - c h ~ ~ ~ ~ c n - - e ~ ~ - - ~ ~ ~ ~ n ~ ~ - ~ n e ~ u d ~ n g - a n y  
~ t p c n d ~ n t - c h i ~ d r ~ n - r t g a i i t l - t ~ - ~ e - ~ n c ~ ~ ~ c d - - ~ ~ - - ~ h e - - ~ ~ c ~ ~ ~ - ~ 5 e c u r ~ ~ y  
h c t ~ - a i - e h ~ ~ d r c n - i n - ~ o $ ~ e r - h e ~ e - e c ~ c ~ - ~ u c h - c ~ ~ q j b ~ ~ ~ t ~ - a ~ - e ~ t ~ ~ ~ ~ ~ h e d  
b y - r c q a ~ a t i a n s - a f - t h e - d c ~ ~ ~ t ~ ~ n ~ .  

t 8 ) - - - s 3 - - a - e i t ~ t c n - a f - t k e - ~ ~ i ~ e d - S t a t c s - e r - ~ e ~ - ~ e e n - e - ~ e ~ ~ d e n t - e f  
t ~ c - ~ n i t t d - S t ~ t e ~ - f o ~ - ~ t - 2 8 - r t c f s - ~ n ~ - r c ~ ~ ~ e ~ - ~ n - t h ~ ~ - ~ t ~ t e ~  

( b )  -(c) Has n o t  sufficient income r e s o u r c e s  or a s s e t s ,  a s  
determined by the department, to provide needed medical care without 
Utilizing his resources required to meet his basic needs for shelter, 
f o o d ,  clothing, and personal expenses. Interest on savings accounts 
o f  51,000 or less held in the name of a medicaid recipient s h a l l  not 
be considered income to be applied toward the  monthly cost o f  
institutional care. 

( 2 )  The department is hereby authorized to: 

(a) Enter i n t o  such agreements with appropriate fisee* agents, 
o t h e r  state agencies, or any agency o f  t h e  Federal Government a n d  
accept such duties in respect to social welfare or public a i d  a s  may 
b e  necessary o r  needed to implement the provisions of Title X I X  of 
the Social Security A c t  pertaining to medical assistance. 

1 4 4 1  
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(h )  Contract w i t h  health maintcnnnce organizations, certified 
pursuant to part 1 1 ,  chapter 6 4 1 ,  € o r  tlic provision of medical 
serviccs t o  eligible persons. 

( 3 )  ( a )  Third party covrraqc f o r  medical services shall be prilnary 
coverage aJd shall be cxhAustcd b e f o r e  any payment authorized under 
this section s h a l l  be m a d e  on the bchslf of a n y  person e l i g i b l e  f o r  
services undcr this sectlon. 

(b) A public assistance applicant o r  reclpient s h a l l  inform t& 
departmcnt of any rights he has to t h i r d  p a r t y  payments f o r  medical 
s e r v i c e s .  The department shall automatically be subrogatcd to Any 
such r i q h t s t h e  recipient h a s  to third party p ayments a n d s h a l l  
_I recover to the  fulle-st  extent possible the amount o f  a l l  medical 
assistance payments made on the t ) e h a l f  of the r e c i p i e n t .  Recoverv o f  
such payments s h a l l  b c  collected dircctly from: 

1. Any third party llable to m a k e  rl m e d l c a l  benefit payment t o  
the p r o v i d e r  of  tllc rcr'lpicni's m e d i c a l  s c r v i c c s  o r  to the recipient 
under t h c  terms of a n y  contract, s c t ~ l c m e n t ,  or a w a r d ;  o r  

2 .  Thc recipient, i f  h e  ha2 received third party payment for 
medical s e r v i c e s  nrovided t o  him. 

( C )  In-recoverlnq any payments in 
subscctiori, the department is a u t h o r i z c d  t o  make appropriatc 
s e t  t l  ernents. 

( d )  The department shall prorr,ulsate rules t o  implement the 
provisions of this subsection, 

( 4 )  In addition to t h e  federally required Medicaid s e r v i c e s ,  t h e  
department shall make available to e l i g i b l e  recipients the care and 
services o f  a nurse-midwife in accordance with Title X I X  of t h e  
Social Security Act, 4 2  U .  S. Code  s s .  1396-1396j. F o r  t h e  purposes 
of this suksection, t h e  term "nurse midwife" me2ns a n  advanced 
registered nurse practitioner who i s  a certified nurse midwife 
pursuant t o  the provisions of chapter 4 G 4 .  

1 4 1 2  
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MEDICAL ASSISTAKCE-PREXEED FUNERAL AND 
BURIAL SUPPLY CONTRACTS 

CHAPTER 82-159 

SESATE BILL NO. 583 

An act relating to s o c i a l  and economic 

a s s i s t a n c e ,  amending t. 409.266(3), Florida 

S t a t u t e s ;  providing for recovery of p a y m e n t s ;  

p r o v i d i n g  f o r  aEsiFnaent of ficancial r i q h t s ;  

providlzg f o r  r e l e i s e  of medical inforration; 

providing f o r  e n f c r c e - e z t  cf s u b r o c i t i o n  

r i g h 7 s ;  p r o v i d i r . ~  f c r  i - p c s i t i c n  05 1ier.s;  

pro-didlng fcr irrevocibla prezeed  f u n e r a l  

s e r v i c e  end b u r i a l  s';pply ccc".rzcts f o r  

a>?1icL?.,ts fez, i z d  recisients of, Susplsnental 

S e c c r i t y  1zcc:e. a i d  to f i . r , , i l i es  w i t h  cepazdenr 

chi l d r e . 7 ,  or K e d i c i i d ;  ~ r c v i d : n q  in e f f e c t i v e  

d z t e .  

Ee It E - n c t e d  by t h e  lecisl=t:re cf t h e  S t a t e  G C  F l o r i d a :  

Secticn 1. Subsecticn (3) of section $09.266, F l o r i d a  

S t a t u t e s ,  i s  emended t o  read:  

409.266 Kedical a s s i s t a x e . - -  

(3)(a) Third-party coverage for medical services shall 

be primary coverage and shall be exhausted before any payment 

authorized under t h i s  s e c t i o n  shall be made on the behalf of 

any person eligible for services under this s e c t i o n .  

(b) A public a s s i s t a n c e  applicent or recipient shall 

inform the department of any rights he has t o  t h i r d - p a r t y  
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payments for medical s e r v i c e s .  The department shall 

autozatically be subrogated t o  any such r igh ts  the r e c i p i e n t  

has to third-party p a y n e n t s  and shall recover to t h e  fullest 

extent possible t h e  amount o f  all medical assistance payments 
made on the behalf of t h e  recipient. Recavtry of such 

paynents shall be collected directly from: 

1, k ~ , y  t h i r d  party liable to make a medical benefit 

paynent to t h e  provider of the recipient's medical services or 

to t h e  recipient under the terns of any contract, scttlenent, 

or award; o r  

2 .  The recipient, if he has received third-party 

pap.ent f o r  medical services provided to him;: 

3. Tke Drovider of t h e  reciuient's medical services if 

t h i r d - p a r t y  caynent f o r  3edical services has been recovered by 

t?.e D r o v i d e r .  

( c ]  ii Dcblic assistazce ag~licant or recipient Who 

receives n e i i c a l  care for which the cevartment may be 

obliqated to 3 a v  shall be dcened to have made assignxent to 

the d e p a z t z e n t  of  any r i g h t  5uch Derson has to anv Daynents 

for s u c k  medical care fron a third Party, UD to t h e  amount  of 

medical assistance sail by the degartsent. 

(d) A oublic assistence apnlicant or reciBient who 

receives medical c a r e  for which the department may be 

obligated to Day shall be deemed t o  have provided t h e  

department the a u t h o r i t y  to release medical information for 

such  medical care for t h e  s o l e  Durpose o f  obtaininq 

reitrbursement for medical assistance oayments d i r e c t l y  from 

third p a r t i e s ,  

Additions 
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( e )  The d e D a r t m n t  may, i n  o r d e r  to e n f o r c e  i t s  

s u b r e c a t i o n  r i q b t s  under t h i s  s e c t i o n ,  i n s t i t u t e ,  i n t e r v e n e ,  

o r  j o i n  any legal p r o c e e d i n g s  i g a i n s t  any third p a r t y  acainst 

whom r e c o v e r y  r i g h t s  a r i s e .  N o  a c t i o n  t a k e n  b y  t h e  denartmerit 

shall oDera te  to deny t h e  r e c i p i e n t ' s  r ecove ry  f o r  t h a t  

p o r t i o n  of  his darages  n o t  nubrop=ted t o  t h e  depzrtnent and n o  

a c t i o n  o f  the r e c i g i c n t  shall p r e i u d i c e  t3e d e p a r t m e n t ' s  

s . h r c c a t i o 3  r i a h t s .  

( f )  h l e n  t h e  desa r t7 , en t  e r o v i d e s ,  c a v s  f o r ,  o r  becomes 

l i a b l e  fcr r ~ Z l c a l  ci:e, it c h a l l  hzve  a l i e n  f o r  :he arount 

of  z e e i c z l  acsistance  id *~zon a n y  2nd all c a c s e s  of a c t i c n  

~ h i c h  Eccr ' ie to t h e  o e r s c n  t o  ~:*cnr c ~ r e  was f u r n i s h e d ,  o r  t o  

h i s  l e c i l  r e = r e s e : r i t i v e s ,  E S  a r e ~ ~ s l t  o f  s ic : rnecs ,  iajcry, 

d i s e a r e ,   is^'-'? - d _ d c _ ,  4 - v  o r  eee t? . ,  d.:e t o  <:he l i z b i l i t y  of a t b i r d  

c a r t v  vkic:: zececsitatec t h e  r r , e d i c z l  c z r e .  The d e c n r t n e - t  

=hall hzve  1 :geir f r c ~  t?.e f z t e  :I?-.EY: t k e  last i t e 3  of medica l  

c z r e  r e l z i i - c e  t o  a s s e r i f i c  accicezt c r  sgell of illness was 

7.- y ~ d c i  i Ir: x h i c h  t o  f i l e  its v e r i f i e d  lien stateernezt, 2nd t h e  

r t a t e , e : t  s:-.ell b e  f i l e d  XI::? t h e  clerk of  c i r c u i t  cc*;rt i n  

t h e  r e c i z i e n t ' s  ccuxtv cf r e s l d e z c e .  iihe v e r i f i e d  l i e n  

s t z t e - e z t  s k ~ l l  ccztain t h e  nzzc an& iddress of  t h e  c e r s o n  t o  

~5:: a e d i c a l  c a r e  V E S  furz ic? . ed ,  :he d z t e  o f  i n i u r y ,  t h e  n i - e  

and s d d r e c s  o f  t h e  v e z d o r  o r  v e n 6 c r s  f u r z i s h i n g  medical  c a r e ,  

t 5 e  l a t e 5  of  t k e  s e r v i c e ,  the arnoi;xt c l& . ined to be due for t h e  

c a r e ,  i a 6 ,  t o  t h e  b e s t  k3oulcdce of t h e  deoartment, t h e  names 

and EdZresses  of  a l l  p e r s c z s ,  f i r m s ,  or, c o r v o r a t i o n c  claimed 

t o  be liable f o r  d i x c c s  a r i s i n g  f r o n  t h e  i n j u r i e s .  

mft+ 1 3  recoverinig eny payxects  in accordance with 

t h i s  suksection, t h e  d e p i r t c e z t  is a u t h o r i z e d  t o  make 

aFprc?riate s e t t l e m e n t s  

Additions in text  indicated by underline; deletions by 
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Of&-) The deFartnent shall promulgate n l e s  to 

i r n p l e r n e n t  the p r o v i s i o r s  o f  this subsection. 

Additions in tex t  indicated by underline; deletions by &+ke&s 
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UNDERWOOD v FIFER 
50 Fla S L F ~  26 l e e  

UNDERWOOD v FIFER, et al. 
Cese No. 88-35-G 

Ten:h Ju i ic iz l  Circuit, Highlands Cou2t! 

Sovember 8. 1951 

HE.4DXOTE 

Clzssified 10 Florid2 Supplemcnr Digest 

Insurance $ 767; 3ledicaid benefits - state's statutory right t o  reimbursement 
of benefits paid superceded by contract between state and recipient 
holding recipient harmless for benefits in excess of certain amount - 
proceeds from recipient's insurance 

Th:ough rhe Mediczid piogiam, ;kle Depsr tment  of Hcslih 2nd Rehzbilirz- 
tive Ser\-ices paid medicd  zssistmce cn behzlf of the recipient in the  a n o n n t  
of 566.S?E.+3; h o n w e r ,  it en:ered izio 2n zgrcement tt.i:h the :rcipiznt under 
whiz:? i t  2g;eed 10 hold her harmless fcr amounts  in excess of 57,643.0s. 
I n s u z n c :  a\,silible for rhe recipiezt's becefit totaled S105,C100. The Second 
District Court of A~pe.1 r e m m d c d  rhe czse ro the circuit COUE upon inorions 
of the  pznies, The  circair court held the D e p a n m e n t  \ V ~ S  ccntractual ly  l i ~ i t c d  
by the  hold h s m l e s s  zLreemerit to recoi'ery cf 57,643.05 f rcn  rhe proceeds of 
the insl;:zzce. despire ils er,titlemer,t 'cy Sts:ute 10 rcso\'er the  toral m j i O U f i t  of 
hlediszid benefits Feid to the  rtcipicn:. 

APPEAR4SCES OF COLliSEL 
Robin Gibson. Esquire, l l a r k  H. S m i t h ,  Esquire, L2n. Offices of 

R i c h a r d  L. Rogers, Esqui re ,  Counsel, Mediczid Third Party, for 
Gibson 2nd Lilly, for plaintifi. 

intervcncr,  Department of Hezlth and Rehabilitati\.e Services. 

O P I S I O S  OF THE COURT 
J. D.4l'ID LASGFORD, Circuir Judge. 

THIS CAUSE h2s come before the Court upon remand from the 
Distncr  Court of Appeal, Sccond District, in Undcrwood v Deparr- 
menf of Hezlrh 2nd Rehzbi1irarit.e Services, 5 5 1  So.2d 522 (Fla. 2d 
DCA 1989) (hereinzfter "Undenvood"), upon the motion of Plaintiff 

TOTAL CLIEST-SERVICE LIBRARYS REFERESCES 

30 Fla Jur  Zd, Insurance $5 903 et seq. 
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J E S N I F E R  USDERIYOOD for the rcmedy of equitable distribution, 
and upon the motions of Intenenor ,  the STATE OF FLORIDA, 
DEPARTMENT OF HEALTH AKD REHABILITATIVE SER- 
VICES (the “Department” or “Stare”) for full statutory reco\’ery and 
for declzrarory relief. For  rhe reasons set forth below, \\‘e grznt the 
Department full recoi’ery of the amount paid as medical assistance on 
behalf of Jennifer Cndern*ood by Florida ?Jedicaid, in the amount of 
564,878.40, but because the Depzrtment has agreed 10 hold Plaint i f  
Undenvood harmless for amounts in excess of 57,643.05, Plaintiff js 
held hzrrnless as to zmounts in excess of such  mount, and the 
Depzrtment shall receive 57,643.05 from the proceeds of this case. 

The  facts of the c2ze are  not in dispute. Insurance avzil2ble for 
Plzintifis  benefit tozzled 5105,000, of \vhich 55,000 is available from 
medical pa)’ co\’erage, and 5100,ooO is avzilable from lizbility coverage. 
In  the order dated So\ .enber  21, 1988, this Court ruled thzt the 
Depanment  v as entitled to  recover 555,163.97, the zmount  of med ic4  
assistznce the D e p a n n e n t  h2d pzid a t  that dzte as mediczl benefits on 
behalf of PlzintiE. T h e  Dep2ninent continued to  pay for Plaintiffs 
mcdical C2ie through >Iz>* 24. 19S9, in zmounts totaling 566,878.33. 
O n  June  79, 1989, the DepzEment filed a lien for 566,S’iS.40 in the 
0 5 c i z l  Records of Polk Cou?th+, Book 2755 ,  P i g e s  0792 through 0795. 
The totzl  damages rcculting from PlaintiTs injuries \\.ere valued at 
s :, ooo,o0o. 

On appezl, in theii  briefs, both parries presenied arguments relared 
the  Department‘s stztutory subrogation righrs under 409.266(4)(b). 
Flz. Srzt. (nmv repealed znd superseded). Although brisAy mentioned, 
no issue on zppeal \vas addressed to either the stztutory assignnenr or 
lien, the Department’s oiher t\vo statu?orp rights under the former 
Mediczid third-party lizbiliry provision (respectively “TPL,” and “for- 
msr TPL pro\-ision”) of the medical assistance stEtute, $ 409.246(4). 
Fla. Srzt. (superseded on Ju ly  3, 1990 by 2ct of the legislature in 1990, 
Ch .  90-295. 8 33 [as nc l l  2s Ch. 90-232, 8 4. efiecrive October 1,  19901, 
as amcnded in 1991, Ch. 91-282, $530 and 58, eff. J u n e  5 ,  1991, 
presently $4 409.901 and 409.910, Fla. Slat.), although x g u m e n t s  ivere 
made by the Department as to assignment and lien in post-opinion 
motions. 

In  addition to amounts from liabiliry recovery, discussed below, the 
Underwood opinion held that the Department was entitled to full 
recovery of funds that came solely from medical payments coverage, 
55,000 in this case. 551 So.2d at  523. 

As 10 recovery from Iizbility coverage. the Underw.ood case WES 
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determined on the  basis of t h e  Department's stztutory subragation 
right, to \vhich the appellate court applied to slarz reco\'er!' the 
equitable remedy of equitable prorara distribution in a manner  siniilzr 
to  principles of equitab!e distrjbution used to  reduce reco\*ery pursuznt 
to subrogation righrs of insurers that provide n+orkers compensation 
cover a _e c . 

The former T P L  provision of the medical assistance (i.e., Xledicaid) 
statute u.25 superseded on July 3, 1990 by the Medicaid Third-Party 
Liability Act (the "MTPLA"), S 409.2665 (Supp. 1990) (session la\\) 
cited abo\.e). On June 5 ,  1991, 8409.2665, Fla. Stat. (Supp. 1990) \vas 
zmended and renumbered $ 8  409.901 and 309.910, Fla. Stat .  by Ch.  
91-282, 5 s  30 and 38, L3n.s of Fla. The MTPL.4, Title SIX of the 
Socizl Secur i ty  Act (hereinafter "SSX") (especially SSA 5s 1902(a)(25), 
1902(2)(45), and 1912 (42 U.S.C. 5 5  1296~(a)(25),  1396a(8)(35), and 
1396k)): zcd federzl regulztions (42 C.F.R. $ 5  333.1 35433.154)  goi'ern 
recovcry of reinibursement by the state Mediczid agency in Florida. 

[ 13 The F l o i d a  medical assistmce statutes, g $  409.901-.?ro9.920, 2s 
enacted in Ch.  91-2S2, La\vs of Fla,! including the M T P L A ,  2nd their 
respectiL,r predecessor stztutes, are p u t  of a complex state 2nd federal 
reguhtory fremen.ork. The o\.erall intent cf the medical assistance 
~ t 2 t u t e S  is set out at the beginning of Tirlz SIX of the SSPL 2t 8 1901 
(42 L:.S.C. 5 1396). The  intent or purpose is io enzble 

each Stzie, as f2r 2s is practicable under the conditions fcr each 
Stz te ,  to rilrnish (1 )  medic21 zssistince on behzlf of families ivith 
dependent childre3 and of aged, blind: or disabled indi\,iduzls, \\.hose 
income and resources are insuficicnt to meet the costs of necesszry 
mediczl ser\.ices: m d  (2) rehabilitation and other services to hcl? 
such fami!ies End indi\~iduzls attain or retain capabiliig for indepen- 
dence or self-care. . . . 42 U.S.C. 5 1396. 
Medical assistance is availzble. hon*ever: 01-11>. when the  resources of 

an indi\,idual are insufficient. Medicaid is the final safety net fcr 
medical care for the indigent, the 1zst t o  pay, and, with the exception 
of Medicare, the first to  be repaid if  third-party resources later become 
available. State and federal costs of pro\,iding medical assistance are 
rising sharply. Both Congress and the Florida Legislature have estab- 
lished a framework to  limit costs to the  public treasury \+-hen third 
parties are, or mag be liable. Costs are  limited, initially through cost 
avoidance measuies, and, subsequent to payment of medical assistance, 
b>* requiring repayment of reimbursement to state and  federal govern- 
ments from the resources of a liable third party. See, 32 U.S.C. 
1396a(a)(25), 1 2 9 6 a ( a ) ( q  and 1396k; 42 C.F.R. 433.135-433.154; the 
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XITPLA (2nd the former TPL proi’ision): and Fla. Admin. Code Rule 
1@C-7.0301: S E C :  also, proposed Fla. Admin Cod? Chapter IOC-35, 17 
Flz. X d n i n .  Code 39914019 (Sept. 6, 1991). 

I n  Floridz: the  legislzti\.e history of the MTPLA 2nd the former 
TPL pro\.ision demonstrates legislati\*e inrent since 1978 t o  increase 
reco\.ery by the  state from third part): resources. Legislztive stafi‘ 
anslyses since 197s pertaining to legislative acts creating or amending 
the former TPL pro\,ision make no mention of intent to reduce state 
reio\.erj+ on principles of equitzble distribution or other equitable 
remedy. 

The  !egislzti\.e s t d i  znzlysis prepzred in 1990 by the House Commit- 
tee for Health Care perraining to the MTPLA Fro\,ides three primary 
r e s o n s  t h e  legislztuie Fzssed the  MTPLA. The legislature intended (i) 
expressly to correct probltms 2nd significant inoneizr!: losses cspected 
to rssult from the L-cdern’ood decision; (ii) to kring rhe former TPL 
provision into closer compliznct \;.ith federd requirements, in thzt  the 
frderzl government requires thst  !!‘here third-Farty benefits 2re ciscc\j- 
ered, the state Medicaid zgency must rtcover rhe  full amount  paid 2nd 
must return the fedcril shzre to the federil Health Care Finzncing 
Administration; and (iii) to clzrify the historic intent of the Legislature 
as to full recovery by the c t ~ t e .  The stzfi analysis staled rh2t the 
I a n p z g s  of the MTPLX “clarifits the in;ent of the  legislatcre (revised 
1978:  1 9 S L  and 19S6) :o 2ssure full recover)’ of Medicaid paynen:s by 
rhe s i 2 t e  from third p2:ty resources! n.hen they 2re discovered or 
bec om e 2\2 i 12 bl r . ’ ’ 

In  subsection (1) cf the MTPLA, the Florid2 Legislature expressly 
m t e s  its intent 2s to rhird-party liability: 

I t  is t he  intent cf the Legislature that Medicaid be the payer of last 
r isor t  foi mediczlly necessary goods and services furnished to  
Meaiczid recipients. 4 1 1  other sources of payment for medical care 
z re  primary to medic21 2ssistznce provided by Medicaid. If benefirs 
of a liable third p2riy are discovered or become available after 
medical assistance has becn provided by Medicaid, j r  is rhe jntenr of 
rhe Lcgislarure rhar Medicaid be reppaid in full  and prior ro any other 
person, program or entir?.. Mediczid is to be repaid in full from, and 
to the  extent of, any third party benefits, rqzrdless of whether a 
recipient i s  made \\*hole OT other credirors paid. Principles of com- 
mon law 2nd equity 2s to assignment, lien and subrogation are  to be 
abrogated to the extent necesszry to assure full recovery by Medicaid 
from third party resources. I t  is intended rhzt if the resources of a 
liable rhird parry become attailable Z r  any time, rhe public rreasury 
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should not bczr the burdra of medical assistance 10 rhe exrent of 
such resources. 5 409.910( l ) ,  Fla. St2i. (emphasis added). 
[2] With the hITPLA, the legislzture ratified the Department's 

construction of the former TPL prwision in that,  under the MTPL.4, 
the Depzrtment has multiple independent rights of recovery, \vhich are 
to be construed together to pro\,ide the greatest recovery to  the state 
from third party resources, \vithout reduction based on equitable 
remedies. 'A'ith one exceprion, ~ o :  applicable in this case, the Depart-  
ment is entitled to ful l  recovery of reimbursement under the MTPLA. 

"Subsequent legislation declaring the intent of an earlier statute is 
entitled to  great iveight." Red Lion Broadcasting Co. v FCC, 395 U.S. 
367, 380-381, 23 L.Ed.2d 371, 3S3, 89 S.Ct. 1793 (1969). While an  
zdministrztii.e statutory construction should normally be follo\ved: this 
is especially true \vhen the legislature refuses to alter the 2dministrzti\,e 
construciion, 2nd el'en more so ishen rhe legislature rztifies it a i t h  
positi\*e l e ~ s l z t i o n .  Red Lion Brozdczsring Co., supra, 395 U.S. a t  381- 
282,  23 L.Ed.2d at  585-384. 

The enzctment of the MTPLA Fro\-ided legislative rztification of the  
Department's administra1ii.e construction of the  former TPL pro\*ision. 
Hz\.ing been rztified by the legislzture, ;he department's construction 
of i h e  stziute is entitled to grezt \\.eight 2nd should bt  folloned unless 
clearly \vrcng. S o t  only is the statutory construction not clezrly nrong,  
but i t  clezrly complies n.ith federzl interpretations cf go\.erning federzl 
Ia\v requiring full reimbursement to the state Mediczid agency and 
federal go\'ernment from amounts pzid or payzble by liable third 
pzrties. as discussed more fully belon. 

[>] The MTPLA substantizlly reenacted the former TPL proi,ision, 
eliminztin_g equitable remedies used to reduce recoi'ery by the s ~ a t e .  
Not only The subrogation right, but the statutes!' zssignmen; and lien 
h2i.e sur \ , iwd r tmzctment ,  \vith the express eliminzrion of any equita- 
ble remedy zgainst full recovery by the state.. These reenacted rights 
hzve continued as an existing general policy, ha\.ing ongoing operation, 
\vith more limited remedies avzilable against the  rights. See, McKjbben 
v .MafIory: 293 So.2d 1S, 53-53 (Flz. 1973). T h e  MTPLA amended 2nd 
cured defects in the former srarute. I d .  at 5 5 .  

"While statutory changes in law are normally presumed to apply 
prospecti\?ely, procedurzl or remedial changes may be immediately 
applied to pending cases . . ." Heilman v Srare, 310 So.2d 376, 1377 
(Fla. 2d DCA, 1975). "If a statute is found to be remedizl in nature, it 
can and should be retrozcrively applied in order to serve its intended 
purposes." Ciry of Orlando v Desjardins, 493 So.2d 1027, 1028 (Fla. 
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1986) (emphzsis added).  “Ey definition, a remedial statute is one lvhich 
confers or changes a rened!; a remedy is the means employed in 
enforcing a right or in redressing an injury,.’ Sr. John‘s Village I ,  Ltd. 
v D q r .  of Srzrr, Dilision of Corporations, 497 So.Zd 990, 993 (Fla. 
5th DCA 19S6). 

Under governing law, z n y  remedl. of equitable distribution against 
the Department in CBXS pertaining to  third-part]. liability has been 
eliminated since the  date the MTPLA became effcctive, July 3, 1990. 
Each pro\.ision of the MTPLA \vhich eliminated equitable remedies is 
remedial in nature, and zpplies to  cases pending as of the effective date 
of the MTPL.4. 
[4] Under 409.910(6)(a), Fla. Stat. (enzcted after t he  Linderumd 

opjnim), rhe Dspir tment  is zutomatically subrogated to  the rights of 
the recipient for the fu l l  m o u n t  of medical assistancc paid by Medi- 
caid. Equities of a recipicnt cannot, under present statute, reduce or 
prorzte reco\*ery b), the D e p f i m e n t  2s to the rights t o  tvhich the 
Depzrtment is subrogaied. S t ~ t u t o r y  subrogarion under the hlTPL.4, 
ualike equitzble subrogaticn. is andogous to a right of reimbursement, 
in thzt  the conditions p recden t  for equitable subrogation need not b: 
met in order for fEl l  recoiciy to  be rcquired. See, e.p. ,  %era v Finla?, 
.Wed. Centers H.VO C O T ,  5213 So.2d 372 (Fla. j d  DCA 19S9). 

[5]  In  light of the dcc1r .3~  of 12w of the case, this Court  declines to 
make a derermination either PS  t o  reco\ery of reimbursement under the 
subrogation right or  as to the a~pl icabi l i ty  of the current subrogation 
piol’ision to the present czse. Jssucs as to  subrogation were the  only 
issues on appe21 in i h t  L‘Eder\t.ocd czse. Vt’jthout violatin_e the doctrine 
of 1 2 ~  of rhe czce, this Cw:t mzy determine the state’s entitlement to 
reco\ t r y  of rc imburseme~t  based on the issue of stzturory assignment. 
Stztuior!* assignment ~ V Z S  neiiher an issue on appeal nor  1 ~ 2 5  i t  2i-i i s w e  
determined by the District Court  cf Appeal. 

[6] Both ffderzl 2nd stare law mzndzte an assignment by En 
applicmt or recipient to the stare Medicaid agency as a condition of 
eligibility for l ledicaid.  SS.4 5 1912 ( A 2  U.S.C. 5 l396k); 42 C.F.R. 
5 433.145-136; 8 4%.910(6)(b), Fla. Stat., 5 409.266(4)(c), Fla. Stat. 
(1989) (repealed). While state participation in hledicaid is optional, 
once a state decides to participate, it must comply with federal 
requiremems. Harris 1’ McRae, 448 U.S. 297, 301, 100 S.Ct. 2671, 
2650, 65 L.Ed.Zd 783, 7 9 1  (1980); Wilder 1’ \‘a. Hospiral Assn., 110 
S.Ct. 2510, 2513, 110 L.Ed.2d 455 (1990); Cola Healrh Care Assn. v 
Cdo. Dept. ofSocj2l Serrices, 832 F.2d 1158, 1164 (10th Cir. 1988). 
Federal rcgulzrions require, as a condition of eligibility, that  a Meai- 
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caid recipient assign his riEh;s to third part!' pa!.menrs to  the stete 
Medicaid zgency and to  cooperzte \vith the state Medicaid agency in 
obtaining such payments. 32 C.F.R. !$ 433.135-333.148, 433.153. Fed- 
eral regulations set forth the manner  in lshich third party collections 
must be distributed, with the state to  receive 2n amount equal 10 the 
state Medicaid expenditures, the federzl goi.ernmenr to recei1.e the 
federal share,  and the recipient to recei\,e any remaining amount.  42 
C.F.R. $433.154. 
[i] t 'nder the federally n z n d a t e d  zssignment, n.hen a recipient has 

assigned his rights to  the state, the recipient has no rights of recovery 
to  s n y  rimount f r o 3  a lizble third pzrty until the state Medicaid 
agency hzs recovered the zmoilnt Xfedicaid h2s expended on his behalf. 
See, generdlj; 42 C.F.R. 8 453.154. The federzl Heelth Care Finzncing 
Adminictrarion ("HCFX") h i s  construed 1912(b) cf the S S X  and 42 
C.F.R. 5 433.354, to  rhe zEect thzt "[iln lizbility situztions, the Medi- 
caid program must be fully reimbursed before the recipient can receil'e 
any money from the seltleinent or axvard." Srate Mediczid Manual, 
HCFA Pub. 45-3, 5 ?907, Trznsrnittal To .  40 (Fcb. 1990), MEDI- 
CARE & MEDJC.4ID GUIDE (CCH), p~ra_eraph 13,749. Absent a 
shoiving tha t  HCFA's construction of the federzl statute is clearly 
n'rong, 2nd in lighi of the Depzrrment's corresponding construction of 
state 2nd frder i l  law, the Florida Legiclziure's ieenaciment of the  
fornisr TPL pro\.isio2 i s  the MTPL.4 2nd the legislzfure's ratification 
of the Departmcnr's construction of go\*erning Ian', this Court  is not 
only required to  uphold the Department's construciion of the  stztutory 
assignmenr pro\-isioa, but  e;ldcrses 2nd zdcpts i t  2s ccnsjstent n i t h  the  
inten: of Ccngress 2nd the Floridz Lsgislzture to zvoid additionzl 
public expe:lse \vhen 2 third party is ]e_ed]y lizble to  pay. See, Red 
Lion Broadcasting Co.. SuFi2,  395 U.S. at 380.382, 23 L.Ed.2d 21 383- 
3E4r Stare ex rrl B i c s > m  Kennel Club v Board of Business Regula- 
rim, 2 i 6  So.2d S 2 3  (Fla. 1?E3). 

[ S ]  In  a Mediczid c2se: just 2s in a Mediczre czse, "[ilt would be 
unconscionzble to  permit the taspzyers t o  bear the expense of provid- 
ing free rnediczl care to a person and then allow thzt person to recover 
damages from a torrfeasor and pocket the i~indfall ."  Holle 1' M o h e  
Public Hospital: 598 F .  Supp. 1017 (C.D. 111. 1984), quoting Gordon v 
Fors).fh Counr). HospjraJ Aurhorjry, $09 F. Supp. 708 (M.D.N.C. 
1976). 

[9 ]  Under  the state and federal statutory assignment, rhe Department  
is entitled to full recovery c?f reimbursement prior to any person or 
entity escept Ncdickre. The Medicaid assignment vests in the Deparr- 
men1 any right a recipient has to recovery from a third parry. T h e  
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Medicaid assignment is Zbsolute, i*esririg in the Department \i.hate\er 
right, title and interest the recipient has to  recoi'ery from a third party, 
totally divesting rhe recipient of any interest therein except for amounts  
in excess of the total medical assistance after full recover!' by the state. 
$ 409.910(1) and (6)(b): Fla. Stat.; SSA $ 1912 (42 U.S.C. § l396k); 42 
C.F.R. $ 5  433.335-333.146, 433.154. In  the present case, under the 
starutory Mzdicaid assignment, the Department has a vested right to  
full reimbursement of the 2mount paid by Medicaid, i.e., S66,878.40, 
from the proceeds of this case. By applying for or receiving medical 
assistance, 3s a matter of state and federal law, Plaintiff automatically 
assigned her cause of action 2nd proceeds from the cause of action to 
the state. By stzte 2nd federal Iaiv, Plaintiff, as a result of her 
assignment, has no right, title or interest in any proceeds of the present 
case until the Dcpartment has recovered the ful l  amount of mediczl 
zssistznce that the Medimid program has expended on her behzlf, 
S66,S?E.40. 

[lo] In light of the hold harmless zgreement \\*hich the parties 
entered between the date of issuance of the Underu.ood opinion and 
the enactment of the MTPLA, nctnithstznding the Department's 
statutorj. eniitlement to ful l  recovery, the Department's actual recovery 
has a czp of $7,643.05. Alrhou,ph entitled by statute to  reco\'ery of 
566.EiS.40, the Department is contrzctuzlly limited to  reco\ ery of 
57,643.05 from t h t  proceeds of this case. Accordingly i t  is hereby 

ORDERED m d  ADJUDGED that the Depzr;mezt is ent i rkd by 
st2te 2nd federzl statute 2nd regulation to  ieimburserrient of the  full 
amount of niediczl zssistmce Froi-ided by Medicaid, 566,878.40, bu;, 
pursuant to prior agreement betiseen Plaintif  and the Department,  
Plaintiff is held harmless for any amounts in excess of 5?,633.05. and. 
z c c ~ r d i n g l > ~ ,  the Dspzrtrnent shall receive 57,613.05 from the proceeds 
of this cause of zction. It is further ORDERED ihat Plaintiffs motion 
for equitable distribution is denied. 

DONE 2nd ORDERED at Sebring Florida on rhis 8th day of 
November, 199 1, 
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