Memorandum 69-54

Subjects Study 52 - Sovereign Immunity (Injurious agriculturgl chemicals)

BACKGRCOUND
The following background material is extracted from the research
study prepared by the Commission's consultant, Professer Van Alstymes

In connection with damage claims arising from drifting chemieal

sprays used in governmental pest abatement work, where current

statutory provisions appear to impose a Jarge measure of strict lia-

bility,**® legislation again would be helpful to clarity applicability of
- the relevant provisions to public entities.s*®

3 Although governmental use of dangerous chemicals for pest control
purposes is expressly authorized by stafuie, CaL. Acrrc. Cone §§ 14002, 14088,
14093, such authorization does not relieve the user from lability for property
damage caused thereby. Id. §§ 14003, 14034, Moreover, use of pesticides in
such a manner as fo cause “any substantial drift” is a misdemeancr, the
commission of which appears to be an actionable tort. Id. §§ 8, 12072; Note,
Crop Dusting: Two Theories of Liability?, 19 Hasrings L.J, 476, 488-87 (1068).
However, the applicability of the Agricultural Code prowisions to govern-
mental entities, and their interrelationship to the Tort Claims Act of 1963,
are in need of clarifieation. See note 330 infra.

830 For example, the legisteture in Cat. Acwc. Coox §§ 14063, 14093, has

explicitly suthorized governmental agencies 1o use certain dangerous chem- i
fcals in pest control eperations, while the use of 24-D and other injurious
hesbicides in accordance with adminisirative regulations is awthorized (ap-
pareatly, but not explicitly, spplicable o public entities) by a different sec-
tion. Id. § 14033, Use of these chemicals may, of course, result in damage to
private properiy. See Comment, Crop Dusting: Tweo Theories of Liability?,
19 Hastvgs 1.J. 476 (1968). Legislative recognition of this risk is implieit
in provisions declaring that authorized and lawful usa of pesticides will not
zelisve “any person” from lability for damage to others caused by such use
CaL. Agmec. Cope §§ 14003, 14034 Furthermore, in the inlerest of preventing
improper and harmful methods from being employed, the legislature has
delegated extensive authority to the director of agriculture to promulgate
regulations, including a permit procedure, to govern the actual use of injurious
agricultuzal chemicals. JId. §§ 14008<11, 14033. All users are under a manda-
tory duty to prevent substantial drift of economic polsons employed in the
course of pest control operations and to conform tc applicable regulstions.
Id. §§ 12078, 14011, 14032, 14063,

[“footnote contimed m next page /
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It seems probable that the courts would hold governmental agencies sub-
ject to the cited statutory provisions. Flournoy v. State, 57 Cal, 2d 487, 370
P.2d 331, 20 Cal. Rptr. 627 (1962) {generz] statutory language held applicable
to public entities absent legislative intent to contrary). However, this con-
clusion Is open to some doubt. Express reference to public agencies in cer-
tain code sections, Car. Acric. Conz §§ 14063, 14003, suggests the intended non-
applicability of others in which no such reference is included. On the other
hand, the code expressly makes the sections dealing with *Injurious Materials,”
$d. §§ 14001-98, inapplicable to public entities while engaged in research
projects. Id. § 14002. This impliedly indicates that it does apply in non-
research situations. Legislation clarifying applleability would, it iy submitted,
be helpiul.

Asgumning applicability of the code provisions, the scope of governmental
tort liabilily resulting froin violations is not entirely clear. In some instances -
such violations, for example, the use of a method of chemical pest control
which caused substantial drift in violation of section 12872 would presumsbly
constitute a basls for entity Mability for breach of & mandatory duty. Carn -
Gov'r Cors § 815.6. In some Instances, however, it may be questionable
whether such property damage resulted from actionable negligence in apply- .
ing the chemicals or from the immune discretionary determination to apply
them under circumstances in which drift, and resultant darnage, was inevitable.
Car. Gov'r Conx §§ 820.2, B55.4; A, Van Arstyne, CALIFORNIA GOVERNMENTAL
Torr Lxasmyry 635 & nd (Cal Cont. Educ. Bar ed 1984). If no negligence -
is found or the discretionary tort immunity obtains, the questlon remains
whether liability could be predicated upon inverse condemnation or nuisance
theorles. See Bright v. East Side Mosquito Abatement Dist, 168 Cal. App.
24 7, 335 P.2d 527 (1959) (nulsance theory). On the need for legisiative
treatment of the scope of nulsance lability of public entitles, in conjunction
with Inverse condemnation, see notes 188, 208-223 and mecompanying text
supra. Finally, it is not clear whether the special “report of loss” procedures,
‘which may affect the injured party’s ability to establish the extent of his
damages from chemical drift, Cat. Acric. Copr §§ 11781-85, are applicable to
governmenta! operations or are limited to private commercial pest control ac-
tivities. Clarification of these doubtful areas by legislation would also be

helpful.

Ab the last meeting, the Comiission requested that this
memarandum include a discussion of the liabllity provisions that
spply teo private persons, including the text of pertinent provisions. _
The statutory provisions are dsscribed in ganéral terms in the fooctnotes
from Van Alstmfs article which are set out abowe, The pertinent
statutory provisiocns, referred to in the footnotes, are set out as
Exhibit I (pink) attached. Also attached is a background research study.

The draft statute x:ecomem}ad by the staff is included in the

Tantativwe Recommencation attached to this memorandum.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum 69-64

EXHYBIT I
MIGKEURAL CODE PROVISIONS
Division 6
AGRICULTURAL PEST CONTROL BUSINESS
Chapter Busibon
1. Daffalions .ccisesismaivsvissiaisnsassssnvesninns e 11401
2. General Provisions ~cocvvuvmnmvocomerannnns R e 11801
3 Exemptions coeevecuieiaaniiicaarrcaiicaccccnesaceananonan- 11531
4. Regalation Generally -.............. S 11701
B, Aircraft Operation Regulation .--e--ucveeeacaveccescccnaaeaaaa 11008
A tadle is provided at the front of the Code showing dis-
position of the 1033 Agricullural Code sections in the revised
Agricvltsiral Code of 1567,
Chapter 1
- DEFINIT!ONS
11401, Effect of definitions,
11402, License.
11403, Pest contrel.
11404, Pesticide.
11405. Registrant.
Crass References
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Admialstrativea Code Refersnces
Administeative rules and regulations, see 3 Col.Adm.Code § 3070 et neq.

) Law Review Cammeniaries _
Regulation of crop dusting; legal problems in o new lodustey. {1043) 8 StanLE. @,
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parenant to the Strwstural Pest Contral oot 17 Ops.Atty.Gen. 114
Ast, Pus. & Prol. C, § 8300 ot seq. 28 Ops.
Atty.Cen. 257,
§ 11402, License
“Llcense” means agricultural pest control lioense. {Stah.lm e
15.)
Dorivatien: Agric.C.3033, § 160.1 (sve Derivation undor § 11-101)

Cross mfmnm
Ticensex and permits, see § 11_101 ot meq.

§ 11403. Pest control

“Pest control” means the use or application of any pesticide. It
also means the use of any substance, method, nrdevicetndﬁwdthe_
following: .

(a) Control pests. : ,

. (b) Prevent, destroy, repel, mitigate, or correct any pest infesta-
tion or disorder of plants.

{c) Inhibit, regulate, stimulate, or otherwise slter plant growth
by direct application to plants. (Stats. 1967, ¢. 15.)
Oarlvation: AgrdeC.1033, § 160.1 (see Dorlvation soder § 11401).

§ 11404. Pesticide -
- “Pesgticide™” means any economic pokon, as defined In Se&tim
12753, (Stats.1967, c. 15.)
Darlvation: ‘Agris 01533, § 160.1 (see Deﬁvation uwnder § 11401).

§ 11405, Registrant
* means any person that registers pursuant to Section
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- “Registrant’
11732, (Stats.1967, c. 15.)




Chapfer 2
GENERAL PROVISIONS

1160%. Enforcement.

‘11502. Reguiations by director.

11803, Regulations by commissioner.

11504. Notice of intention to adopt regulations; publecation,
11505. Notice of intention to adept regulations; contracta,
11506. Notice of intention to adopt regulations: mailing.
11607. Hearing; matter prescntable.’

11808. - Hearing; considexration of matters presented.

11509, Oaths; continuances.

11610. Review of commisaloner’s regulations,

11511, Emergency regulations.

11512, Procedure.

11518, Disposition of money received.

11514. Monetary payment in lieu of serving all or portion of mpen:!nn

Crezs Reforoncos
Rules awd regulations, ndoption, amendment and repeal, see § 14.

Library Referesten
Agriculture &Q, C.J8, Agrieullure § 0ot a8q.

B 11501. Enforcement

The director, and the commissioner of each county under the di-
rection and supervision of the director, shall enforce this division and
the regulations which are issued pursuant to it, (Stats.1967, ¢. 15.)

Dorivation: Agric.C1038, § 100.7, edded by Stats1049, o 1043, p. 1941, § L

§ 11502. Regulations by director

The director shall adopt regulations which govern the ctmducl: of
the business of pest control. (Stats.1967, ¢. 15.)

Daertvation: ﬁlc.c 1833, § 160.5, added by Stais. 1040, & !0-!3. . 1840, § 1, amended
by Stats. 1035, e 541, p. 3020, § 1; Btntl!%?.a&ﬁ? 1002, § 1 _

Admlisisteative Code Referesess
Axrleultnrtl pest eantrol operators, see 3 Cal.Adm.Code 3070 ot seq.

| § 11503. Regulations by commissioner

The commissioner of any county may adopt regulations in addi-
tion to those adopted by the director, which govern the application of
methods of pest control under local conditions, (Stats. 1967, ¢. 15.)

Derlvation: Agric.0.1023, § 1005 (see Derivation under § 11502).
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§ 11504. Notico of intention to adopt regulations; publieation
Prior to the adoption of regulations by a commissioner, a notice
of intention to adopt regulations shall be published in the county, pur-
suant to Section 6061 of the Government Code, at least 10 days in ad-
vanece of the time the regulations are to be adopted, amended. or re-
pealed. {Stats. 1967, ¢. 15.)
Derlyation: Agric.C.2033, § 160.5 (sce Derfvation nnder § 11502).

§ 11505. Notice of infention to adopt regulntions; coutents

The notice of intention which is referred to in Section 11504 '
shall contain a statement of the time, place, and nature of proteed,
ings for the adoption of the regulations, and either the express tams
or an informative summary of the proposcd régulations. (Seits.
1967, c. 15.)

Dorlvation: AgricC.1033, § 1005 (sec Derivation under § 11502),

-§ 11506. Notico of intention fo adopt regulations; malling
At Jeast 10 days prior to the date set for the adoption, amend-
ment, or repeal of the regulations, the commissioner shall maﬂ a
copy of the notice of intention to every person whe has
‘with the commissioner in the manner required by Article 2 (em\-
mencing with Scction 11731), Chapter 4 of this division, and to
eny other interested person that has filed with the commissioner a
request to recelve a notice of such proceedings. (Stats.1987, ¢ 15.)
) Barl»_ullnu Aztic.C.1053, § 1005 (sce Derivation under § 11502). :

§ 11507. searing; matter presentable
On the date and at the time and place designated in the notlce
" ‘of intention, the commissioner shall afford any interested persen
or his duly authorized representative, or both, the apportunity to
present statemenfs, arguments, or contertions in writing, with or
- without opportunity to prescnt them orally. (Stats.1967, . B)
Derlvation: Agrie.C.1032, § 1605 (sce Dcrh'auon under § IM}

§ 11508, Heacing; consideration of matters presented

The commissioner shall consider all relevamt matter which 15
presented to him before he adopts any regulation. (Stats.1967;
¢ 15.)

Derivation: Apric.C.1033, § 1605 {(2ee Dorivation under § 11502),

§ 11509 Oaths; continuznccs

".In any hearing which is conducted pursuant to Section 1150?.
the commissioner or his duly authorized representative shall have
luthority to admimsler caths or affirmaticns, and may continue or
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postpane such hearing, from time to time, to such time and at such

place as he shall determine. (Stats.1967, c. 15.)
Derivation: Agrie.C.10383, § 1605 (zee Derivation under § 11502).

§ 11510. Review of commissioner’s regulations

The regulations of the commissioner are subject to review and
approval by the director as to reasonableness, and if approved they
shall be filed with the director. The regulations shall become effective

30 days after they are approved by the director unless they are

designated as emergency regulations. (Stats. 1967, ¢. 15.)
Derivation: Agrie.C.1033, § 160.5 {see Derivation uader § 13502).

§ 11511. Emergency regulations

If, in the opinion of the commissioner, the public health, welfare,
or safety requires that any regulation take effect immediately he shall
designate it as an emergency regulation and specify in writing the
facts which constitute the necessity. An emergency regulation shall
become effective on the date it Is approved by the director. (Stats.
1967, ¢. 15.)

Darivatlon: Agrie.C.1003, § 100.5 (see Derlvation under § 11502).

§ 11512. Procedure
The proceedings for all hearings pursuant to this division shall
be conducted in accordance with Chapter 5 (commencing with Sec-
tion 11500), Part 1, Division 3, Title 2 of the Government Code. The
director shall have all of the powers which are granted in that
chapter. (Stats.1967, c. 15.) :
Derivation: Agric.C.1933, § 1008, added by Stats. e, 1043, p. 1041, § 1.

§ 11513. Disposition of money reccived

Any money which is derived under the provisions of Article
1 (commencing with Section 11701), Chapter 4 of, and Article 1
{commencing with Section 11901), Chapter 5 of, this division shall
be paid into the State Treasury to the credit of the Department of
Agriculture Fund, Any money in the Department of Agriculture
Fund which . is derived under the provisions of this division and
Chapter 2 (commencing with Section 12751) and Chapter 5 (com-
mencing with Section 14501} of Division 7 of this code may be
expended for the administration and enforcement of this division
and Chapter 2 and Chapter 5 of Division 7, notwithstanding any
other provision of law which limits the expenditure of any such
money to the specific purposes or to the administration or enforee-
melnst of each of these portions of this code separately, (Stats.1967,
¢ 15.)
h?ﬁi::?;gs ::&F}.}% g ,"i”’ added by Stats.1949, . 1043, p. 1041, § 1, amended

. . Cross References
Beonomic poisons, funds, see § 12784
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Chapter 3
EXEMPTIONS

fae, .
11581. Exempi activities.

§ 11531. Exempt activitics :
This division does not apply to any person while engaged in any s
of the fellowing: _ . b

{a) Any activity that Is defined as structural pest control and
required to be licensed under Chapter 14 (commencing with Section
8500}, Division 3 of the Business and Prefessions Code.

(b) Prescrvative treatment of fabrics or structural materials.
{c) Household or industrial sanitation services,

(d) Seed treatment which is incidental to such person's regular
business. (Stats.1967, ¢. 15, as amended Stats, 1967, ¢. 1482, § 2.}

Historical Mots

The woed “dlvision™ wan substituted for Darivation: Agric,C.1033, § 100,15, add-
*ghaptee™ by the 1067 amendment. ed Stats.1051, o GB9, p. 1000, § 2, nmend-
&d by Stats.1905, c. 3609, p. 3874, § 1.

L!Ilrari' Felferentes
Agrienlture =9, C.J.5. Agriculture § 30 ot seq.
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Chapter 4
REGULATION GENERALLY

Artlcle ' Boalien
1. Licenses and Permits oo oo e eiea e 11701
2. Repiplralioh .icou-vivasiss simssmmnissutssvincnses e s s ss i o - 11781
8. Report of Damage From Pesticides -« .vuenimmmmamcaaanaoos --- 11761
By VIOIEHIOMRT oo oo s s 0 B S S R S A S 11791

Article 1

LICENSES AND PERMITS

See,

11701, Necessity,

11702, Applications.

11703. Fee.

11704. Qualifications.

11705. Issuance.

11706. Renewal,

11707. Tardy fee penalty.

11708. Refusal, revocation or suspension; hearing; grounds.

11709, Permit for one scrving own property and accommodating nelgh-
bors.

11710. Tree aprgeon.

Cross References

Dizposition of money received under this article, see § 11313
Btructaral pest contre! operators, issuance of licenses, sce Tiusizess and Professions
Cods, § 8568 ot veq. :
Library References

Agriculture G0, C.1.8. Apricalture § 30 ot seq.
Licenses S=11(1) et seq. ; C.1.8. Licenses § 20 ot seq.

§ 11701, Necossity

It is unlawful for any person to engage for hire in the business

of pest control, unless such person has an agricultural pest centrol
license for the then current calendar year issued by the director.
{Stats.1967, ¢. 15.)

Historical Mote
Derivation: Agrie.C.1923, § 1002, added 1003, ¢ 1027, n 2200, § 1; Stats.1003, o
Btats. 1849, e 1043, p. 1038, § 2, amended 852, p 2450, § 1,
by Btats. 1037, o 116, p. 702, § 1; Stats.
Adminlstrative Cade Beferences

Buoles and regulations, see 3 CalAdm.Code § 3075
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Notes af Declslons

CSnlruclion and applicatien 1
Fallure to procure licesse 2

I. Conswwuuun and application

Plaintiff, who was cngaged in busincss
of pest conirol, wos compelled by legiala-
tive mandate to seeure a license from the
director of agriculture to so opcrate his
basiness, and, therefore, there could not
be any justiclablo dispute with the direc-
tor relnting to license. requirement, and
setion for declarutory rellef would not He.
Sohner v, Mason (1035) 288 P.2¢ 616,
130 C.A.24 440,

Pol.C. § 2322a {a» it read in 1927), re-
quiring cortificates to engage for hire in
business of eradieating or controlling ani-
mal pests was not Linding on eounty de-
stroying such pesta on property in exars
oise of police power. Conttra Costa Coun~
ty v. Cowell Portland Cement Co, {1932)
34 P.2d O0G, 12C C.A. 2G7. In this casc,
the eourt aaki: “It is alvo conterded that
the county in this work employed pessony
Bot cortificated ns required by zubdivision
8 of section 2322a of the Political Code
{as zndd section read im 1927), which sce-
tion provided that no person shall be per-
mitted to engnge for bire in the husiness
of eradicating or <ontzolling plast dis-
easce, Inzect or nnimal pests, or nmoxious
weeds injurious to the plant industry of
the state ‘who bas vot firsd secured n cer-
tificate” in the mouner therein provided;
apd glso provided that the horticultoral
commissioner shall have the power and
aothority to issuc cortificates to all poe-
sony whom he aball find to be duly quali-
fied for engaging in such work. Dut in
this casa it was tho county that was en~
gaged in the work with which we are con-
earned, aad obvipusly the county wos wm-
dor a0 nocessity to secure a certifients or
to secure o cortificate for its agents or
employeos in the work. Tlc county wns
wot engnped for hire in any such business,
bot was doing the work as o goverumental
fonction and as an cxorcise of the palice
power of the state. Bouifeatly, the pur-
poao of snbdivision B was te require prop-
or qualification on the part of porsons
who as a buginess engaged in and under-
took the cradication of pests for the pub-
e gemerally, asd to insure such proper

§ 11702. Applications

qualification on the part of such persons
w-peguired them to snbmit to examination
and to be certificated—for the protection
of the public nguinst incompetent and un-
qualified persons, The said sobdivision
does wot oxpressly or by any necessary
implication require that the horticultural
commiszioner shall certificate himsell or
any of his deputics or agents, or thot any
agent of the eounty shall be so eertificat-
ed, and, such being the case, the statute
wust be construed as pot binding on the
state and its agents.”

1t pests sought to be controlled repre-
sent a danger or are & detriment to agrl-
cslture, then agricultural pest coatrol op-
orator may lawfully set to contrel them,
but control of ants on o potted plant
within a residencs or structure, not a
greenhouse or hot honse, iz too remotaly
related to agricolturs and thercfors soch
control caonot be eogaged in by an egri-
caitural pest control cperator not licensed
pursuant 2o the Stroctural Post Control
Act. 28 Ops.Atty.Gen. 287.

An agricultarasl pest control operator
mny lnwfully advertize for the control of
ants and roaches, though Licensed pur-
suant to provisions of the Structural Pest
Countrol Act. Id.

Burcag of chemistry of the departmeat
of pgriculiure was outborized in insisthag
that pest comirol opcrators who mixed
two oF more scparate coonomle poisens or
diluted or gltored ony registered economic
poigon and then delivered such commodity
to the premises whoro used, should be H-
censed and comply with statutory require~
ments. 2 Ops.Atty.Gen. 458

2. Fallure to procurs liccnsa

Evidence of failoro to procure liconse
was admissible, in actlon for damages for
neglipent fumipation of Jemon orchard.
Andreen v, Facondido Citrus Union
(1029) 260 P. 550, 08 C.A. 152,

Evidence established cansal connection
betwoen failure to proture Hcense to fu-
migute orcliard and injury from negligent
famlgntion. Xd.

Cnusal coaneetion between fallure to
procure llcense to fumignte orchard and
injury from negligent fomigation was fact
question for jury. Id.

Applications for a license shall be in the form which is pre-
scribed by the director, and shall state the name and address of the
applicant and the type of pest control in which he Intends o engage.

(Stats.1967, ¢, 15.)

Derivation: Agrie(.1033, § 160.2 (see Derlvation under § 11701).
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§ 11703. ¥eo
Except as otherwise provided in Section 11707, the application
shall be accompanied by a fee of fifty dollars (§50). (Stats.1967,
C. 15-} 3
Derivatlon: Agric. (1923, § 200.2 {see Derivatica weder § 11701).

§ 11704. Qualifications
Each applicant shall also satisfy the director of his character,
qualifications, responsibility, and good faith in seeking to carry on
the business of pest control,  {Stats. 1967, ¢, 15.)
Dwrivation: AgrieC1933, § 100.2 (sce Derivation ender § 11701).

§ 11705. Issuance

The director shall issue to each applicant that satisfies the re.
quirements of this arficle a license which entitles the applicant to
conduct the business described in the application for the calendar
year for which the license is issued, unless the license is sconer
revoked or suspended, (Stats.1967, ¢. 15.)

Derivatien: Apric.C.2033, § 200.2 {see Devivation under § 11701).

§ 11706. Renewal

The license may be renewed annually upon application to the
director, accompanied by the proper fec, on or before the first day
of January of she calendar ycar for which the Ilcense is' issued.
(Stats. 1967, c. 15.)

Derivation: Agric(,1822, § 1602 (sce Derivation under § 11701).

§ _11‘707. Tardy fee penally
To any fee which is not paid when due, there shall be added
a penalty of five dollars ($3). (State.1967, ¢. 15.)
Desivation: Agric.C.1033, § 1002 {sce Derlvation wuder § 11701).

§ 11708. Refusal, revocation or suspension; hearing; grounds

The director may refuse to gzant or renew a license and may re-
voke or suspend any license, as the case may require, if, after a hear-
ing pursuant to this division, he is satisfied that one or more of the
following things are true regarding the applicant or licensee: ‘

{a) He is not gualified to perform the type of pest control un-
~ der the conditions and in the locality in which ke intends to operate.

(b) He has commitled any act which is declared by Article 4
{commencing with Section 11791} of this chapter to be a viclation of
this division.

{e) He has violated any provision of Article 10 {commencing
with Section 12971), Chapter 2, Division 7 of this code (Stats, 1967,
¢. 15.)

Derivation: Agrie.C.1233, § 160.2 (soe Derivation under § 11701).
b20
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Cross References
Monetary payment in licu of suspension, see § 11514,

Nofes of Decislons

I. Valldity vision of Agricultural Code of 1938, relat-

Provision of Colifornin Administrative ing to pest contrel operators woa valid
Code that loss cansed to others should be  nnd within the suthorvity grunted to the
suflficient eanse for partial or total revo- director of agriculture by the Agezicultgral
eation of any certificate issucd under pro- Code. 7T Ops.Atty.Gen, 200

§ 11709. Permit for one serving own property and accemmodat-
ing neighbors
A person not regularly engaged in the business of pest control
that operates only in the vicinity of his own property and for the
accommodation of his ncighbors is not required to procure a license,
Such person shall, however, cbtain a permit from the director and
register with the commissioner as provided in Section 11732, and he
is subject to all other provisions of this division. The determination
of the director that 2 person is engaged in the business of pest control
beyond the vicinity of his own property or for the accommodation of
others than his neighbors is final. {Stats. 1987, ¢. 15.)
Darivation: Agric.C.1033, § 360.2 (sce Derivation under § 11701).

§ 11710. 'I‘rcesurgéon

A person that is regularly engaged in the business of tree surgery
is not required to procure a license to remove discased or infested tis-
sucs or apply disinfectants to wounds or cavities incidental to tree
surgery. If such person desires to engage in any other pest control
operation, he shall procure a license from the director, shall register
with the comunissioner as provided in Section 11732, and s subject to
all other provisions of this division. (Stats.1967, c. 15.)

Derivatlon! Agric.C.1033, § 18016, added by Statn 1051, ¢. 689, p. 1000, § 3, amendad
Btats.3961, c. 540, p. 2122, § 1.

Article 2
# REGISTRATION

Sec.

11731. Commissioner,

11732, Necessity; form,

11733, Recorda.

11734, Fees.

11785, Cancellation or refusal; findings.

11786. Cancellation or refusal; appeal to director.

11787, Order to cease operation of equipment; grounds.

11738. Regulations; qualifications by examination. :

11789, . Regulations; cancellation for operation of equipment by unquali-
fied personnel.

11740. Certificate of qualification; revoecation; grounds,

11741, Certificate of qualification; 2ppeal from revocation.
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Library References

Agricaltures &0, 0.J.8. Agricaltars § 30 et seq.
Licenges ©=11(1) st seq. (3.8, Liconses § 28 ot seq.

& 11731,  Comtssloner

“Commissioner,” as used in this article, includes the director in
any county in which there is no commissioner, (Stats1967, e, 15.)
Derivation: Agric.C.1033, §8 160.3, 160.4, added by Stats.1040, e 1043, p. 1940, § 1,

§ 11732. Necessity; form

It is uniawful for any person to engage for hire in the business
of pest control in any county unless such person has registered for
the then current calendar year with the commissioner.

The registration shall be in the form which is prescribed by
the commissioner and shall show all of the following information:

{a) Name and address of the registrant.

{b) Number and kind of units to be operated in the county.

{e) Type of pests which are intended to be controlled.

{d) Any other information as the commissioner may require,
{81ats.1967, ¢. 13.)

Derivation: Agzeic.C.1033, § 160.3, added by Stats.1940, e. 1043, p. 3040, § L
Cross References
Notice of intention to adopt regolations, mailing, see § 11500,
Permit required to service own ond neighbor’s property, see § 11708,

Registrant, see § 114905,
Tree surgoon, sce § 11710,

§ 11733. Records

The registrant shall keep and maintain a record of each property
treated that shows all of the following information:

{a) Date of treatment.

{b) Material and dosage used.

(¢} Number of units treated.

(d) Any other information which the commissioner may re-
quire.

The registrant shall report the information to the commissioner
or the director when and as required. (Stats.1967, ¢.15.)
Derfvation: Agrie.(.1033, § 100.3 {sec Dorivation under § 11T32).

§ 11734, VFees

The board of supervisors of any county may establish reasonable
. fees for the registration, (Stats.1967, ¢ 15.)
Detlvation: Agric.C.1983, § 1603 (sce Derivation under g 11732).
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§ 11735. Cancellation or refusal; findings

Registration may be canceled or refused, if the eonmﬂﬂsim!er
makes any of the following findings:

(a) That the equipment of the registrant or applicant is unsuit-

able.

{b) That the operators employed by him are incompetent or un-

qualified.

{c) That the registrant or the applicant has not complied with
gny provision of this division, any regulation issued pursuant to it, or
of any lawful order of the commissioner. (Stats.1967, c. 15.)

Derivation: Agric.C.1033, § 160.3 {(sce Derivation under § 11732).

§ 11736. Cancellation or refusal; appeal to director

Any person whose registration has been canceled or refused may
‘appeal to the director, within 10 days, for a hearing. (Stats.1967,

¢ 13.)

Derivation: Agrie.C.1032, § 1603 (sce Derivation under § 12732).

§ 11737. Order to cease operation of equipment; grounds
The commissioner may order any registrant, or any person that

.is required by this division to be registered, or the agent or employee
of such registrant or person, to cease gperation of any equipment which
he finds unsuitable, or which he finds being operated in any of the

following ways:

(a) By an incompetent or unguaiilicd person.
(b) Inwviolation of this division or any regulation issued pursuant

tolt.

(¢) In a manuer or under conditions likely to interfere with
proper control of the pest for which treatment is appiled.

{2} In a manner or under conditions likely to cause Injury o the
crop or property being treated, or {o persons or property of others.

(Stats. 1967, c. 15.)

Derivation: Agrie.0.1923, § 100.4, added by Stats.1940, e 3043, p. 1040, § 1.

Motes of Decisions

i. Ir general

Complaint sgainst owuers of crops and
operators of afrplance, which alleged that
operators neglizently dusted crops with
chemienl poisonens to bees without giving
notice thnt poison wouid be cxposed on
the premises, and which alleged that
plaintifi’s bees while gathering pollen on
crop owners” property and that of othoers
were posioned, but which failed to allege
that failare to zive notice waz proximate
canse or that apiarics wera contiguous to
defendants’ lamds or that poison floated
into the hives, did oot state a cause of ac-
tion for damages. Jeaues v Holts (1049)
211 P24 925, 94 C.A.24d 826,

§23

Evidence of falure to procure Hconse
was ndmissible, In action for damages for
negligent fumigntion of lemom orchard
Andreen v. IEsondido Citrus Union (1028)
200 P. 558, 03 C.A. 182,

Evilencs cstablivhed cousal conmection
botween fsilure to procurg license to fo-
migate orchard and injury from negligent
fumigation. X4,

Cansal conpection between fuilure to

procace licenss to fumigate orchard and

injury from uegligent funiigation was fact
guestion for jury. I




§ 11738. Regulations; qualitication by examination
_ The regulations of the commissioner may provide for the qualifi-
cation, by examination or otherwise of the following persons:

{a) Registrants.

(b) Persons in charge of the pest control operations of regis-
trants within the county.

(c) Persons employed by registrants to operate pest control equip-
ment, other than aireraft, within the county. (Stats.1967, c. 15.)

Derivation: Apric.C1033, § 160,65, added by Stats. 1051, < 489, p. 1001, § 5

§ 11739, Regulations; cancellation for operation of equipment by
unqualified personnel

The regulations of the commissioner may provide that it is a
ground for cancellation of registration to operate pest control equip-
ment within the county unless either:

{a) A person qualified pursuant to Section 11738 is in charge of
the operations.

{b} Each unit which is operated within the county is under per-
sonal direction of a person qualified pursuant to Section 11738, (Stats.
1967, ¢, 15.)

Derivation: Agric.C.1933, § 16005 (sce Derlvation under § 11738).

§ 11740. Certificate of qualification; revocation; grounds
Any certificate of qualification which is issued pursuant to See-
tion 11738 may be revoked or suspended, or its jssuance or renewal
refused, if the commissioner finds that the applicant or holder of the
certificate is incompetent or has violated any provision of this divi-
sion, or any regulation which is issued pursuant to it, or has not com-
plied with any lawfut order of the commissioner. (Stats.i967, c
15.) '
Derlvaifan: Agrie.C.1933, § 160.05 (xee Derivation under § 11738).

§ 11741, Certificate of qualification; appeal from revacation

Any person whose certificate has been revoked, suspended, or re-
fused may appeal to the director within 10 days for a hearing. (Stats.
1967, e. 15.)

Darivatios: Agrie.C.1933, § 160.63 (see Derivation under § 11738).
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Article 3 _
REPORT OTF DAMAGE FROM PESTICIDES

See,

11761, Verified repert; duty to file; time.

11762. Damage to growing crop; time for repork.
11763. Contents of report.

11764. Effect of failure to file report.

11765, Failure to file report as evidence of no loss.

Library Refereaces
Poisons C=6. : C.J.5. Polzous §3 5, 8.

8 11761. Verified report; duty to file; time

Any person that suffers any loss or damage as & result of the use
or application by others of any pesticide, or of any substance, meth-
od, or device for pesticidal purposes; or for the purpose of preventing,
destroying, repelling, miticating, or correcting any disorder of plarnits;
ot for the purpose of inhibiting, regulating, stimulating, or otherwise
altering plant growth by direct application to plants shall, within 60D
days from the time that the occurrence of such loss or damage beeame
known to such person, file with the commissioner of the county in
which the loss or damage, or some part of the loss or damage, s alleged
to have occurred, a verified report of loss, (Stats.1967, ¢, 15.)

Historical dote

Darivation: Agric C.1927, § 16090 added Arric L1033, § 16097, added by Btats,
hy Seate.3051, o 1552 p 3074, &1, amend- 105D, e 584, p. 3011, § 1,
ol by S 1053, ¢ 573, p. 152G, § 1 ’

§ 11762.. Damage to growing crop; Hime for report
¥ a growing crop is alleged to have been damaged as a result of
the activities which are described in Section 11761, the verified report
of loss shall be filed prior to the time 50 percent of the erop is harvested,
unless the loss or damage is not then known,  (Stats 1967, ¢, 15.)
Decivation: Agrie.C.1003, § 160.97 {sce Derivation under § 11761), '

§ 11763. Contents of report
" The verified report of loss shall set forth, so far as known {o the

claimant, afl of the following: '

{a) Name and address of the claimant.

(b) Type, kind and location of property which is allegedly in-
jured or damaged, ‘

(¢) Date the alleged injury or damage occurred.

(d) Name of pest control operator that is allegedly responsible
for the loss or damage.




{e) Name of the owner or cccupant of the property for whom the
pest control operator was rendering labor or services. (Stats1967,
c 15.) . :

Daerlvation: Agre.C.1083, § 160.97 {see Derivation under § 11761},

§ 11764, Effect of failure to file report

The filing of the verified report, or the failure to file it, need not
be alleged in any complaint which may be filed. The failure to file

the verified report of loss is not a bar to the maintenance of a civil ac-

tion for the recovery of damages for the loss or damage. (Stats.1967,
c 15.)
Berivation: Agrie C.1933, § 100.07 (sec Derlvation under § 11%81).

§ 11765. Failureto file renort as evidenee of no Joss

The failure to file a verified report of loss is evidence that no loss
or damage occurred, (Stats. 1967, ¢. 15, as amended Stats. 1967, c. 262,
§7) '

Legislative Commitice Comment—Senate
1967 Amendment

, A presumption 18 not an appropriate method of accomplishing
" the purpose of Section 11765. Under the Evidence Code, the only
effect of a 1ebuttable presumption is to shift either the burden of
proof or the burden of producing evidence. Sce Evidence Code
Sections 601, 604, and G06 and the Comments thereto.  Since the
person required to file tho report of damage from pesticides
under this article already has the burden of proof and the
burden of producing evidence, Section 11703 can have no effect.

Prior to the enactment of the Evidence Code, the presump-
tion that arese upon proof of failure te file the reporvt was itself
evidence that ro loss or damage occurred. This resulted from the
former rule that a presumption was evidence that had to be
weighed against conflicting evidence. Smellic v, Southern Pac.
Co., 212 Cal. 540, 299 Pac. 528 (1931). Section 600 of the Evi-
dence Code abolished this rule. Hence, Section 11765 has been
amended to restore the substantive effect that this provision
had before the Evidence Code was enacted. :

Historical Mole

An enncted by Stats.1987, o 15, this Derivation: Agric.C.1033, § 10097 (see
soction rsad “DProof of failure to file the Derivation under § 11761)~
verified report of losy creates a rebuttable
presumption that noe lozss or domags oe-
carzed”,




Article 4
VIOLATIONS

See,
11791, Unlawful acts.
11792, Additional unlawful acts.

Lidrary References
Agriculture S0, C.J.8. Agricalture § 30 et seq.

§ 11791. Unlawtul acts

It is unlawful for any person that is subject to this division to do
any of the following:

(a) Make any false or fraudulent claim, or misrepresent the
effects of material or method to be applied, apply any worthless or im-
proper material, or otherwise engage in any unfair practices.

(b) Operate In a faulty, careless, or negligent manner.

(¢) Refuse or neglect to comply with any provision of this divi-
sion, or any regulaiion issued pursuant to it, or any lawful order of
the commissioner, .

{d) Refuse or neglect to keep and maintain the records which
are required by this division, or to make reports when and as reguired.
(Stats.1967, c. 15.)

Derivation: Agrie.C.1033, § 160.2 (sce Derivation under § 11701).

Cross Relerences

Msdemennor, kec § D. _ _
Refusal, revocation or guspension of license, sec § 11708,

§ 11792. Aaditional unlawful acts :

It is also unlawful for any person that is subject to this division
to do any of the following:

r(a'J Make any false or fraudulent record or report.

(b) Operate in any county without first having registered with
the commissioner. :

(¢} Operate equipment with incompetent or ungualified persons
in charge of the equipment. ,

{d) Use any fraud or misrepresentation in making application
for a Jicense or for renewal of a license.

" {e} Fell to comply with the provisions of Chapter 3 {commenc-
ing with Section 14001), Division 7 of this code. (Stats.1967, ¢, 15.)
Dorfvatien: Agrie.C.1933, § 1002 {see Darlvation under § 11701).
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Chapter 5
AIRCRAFT OPERATION REGULATION

Articls
1. GERRTEllY sucinaresniussisessEarsin sE e RLRARS See SRS YRR SR Y

" 2. Financial Responsibility

--------------------------------------

Section
11901

11531

B,

11901,
11902,
11903,
11904,
11805.
11506.

11907,
11908,
11909,
11910,
11911,

11912,
11913.

Article 1
GENERALLY

Necessity of certificate.

Fee.

Examination.

Certificate of qualification; contents,

Authority of holder of certificate of qualification.

Apprentice certificate as prerequisite to certificate of qualifica-
tien.

Apprenticeship; duration,

Examination for apprentice certificate.

- Employment of applicant for apprentice certificate,

Employment of apprentice.
Revocation or refusal to issue or renew certificate; grounds;
hearing; probation.

- Expiration and renewal of certificates.

Renewal of certificate after military scrvice.

Croas Raferences

Air pollution, see Tlenalth and Bafaty Code §§ 24242, 24251,
Divposition of meney received uoder thiy article, ses § 11513,
Library References

Agricilture =0, . C.J.S. Acrinl Navigntion §§ 6 ot seq, 15

Avintion =121 ot seq. ot seq
C.J.8. Azncu!l:ura § 30 ot s0q.

§ 11901. Necessity of certificate

It is unlawiul for any person to operate any aireraft in the busi-
ness of pest control unless the pilot operating the aircraft holds one
of the following:

(a) A wvalid certificate of qualification issued by the director.

(b) A valid apprentice certificate issued by the director. (Sta?s.
1967, ¢. 15.) ‘

1

Histarlzal Note

Derivation: Agric.0.1033, § 1000, added  4; Stats 1033, c 1434, p. 3023, § 1 ' N
by Btatel90, ¢ 1042, v, 1040, § 1, Siats1039, ¢ 511, p. 2474, § 1; Stats.
amended by State 1051, e. 680, p. 1001, § 1003, o 1027, p. 2301, § 2.
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Law Review Commentaries
Regulation of crop dusting; legal problems in a new industry. {1033) 6 StanL.R. €9.

MNates of Declslons

I. 1n gemeral police powsr with respect to indemnifies-

Stats statutes regulating pest control  tion for loss ps result of sueh operation
operations for hire do not indiento legislu-  except in cnse of opcrators uamg mireratt.
tivo Intent to displace thoe exercise of local 17 Opa. Mty Glen. 114,

§ 11902. Fee
A fee of twenty-five dollars ($23) shall accompany each app!lca-
tion for any certificate which is issued pursuant to this chapter.
{Stats.1967, c. 15.)
Derlvation: Agrie.C.31033, § 160.C (sce Derivation under § 11001).

§ 11903. Examination
Before a certificate of qualification may be issued, the applicant
shall pass an examination to demonstrate to the director his ability to
conduct pest control operations and his knowledge of the nature and
effect of materials which are used in pest control. (Stats.1967, c.
15.)
Derlvation: AgcicC.1033, § 1606 (seg Drerivation under § 11001},

§ 11904. Certificate of qualification; conteuts

The certificate of qualification which is issued to a successful can-
didate shall disclose in which of the following three general classes of
pest control operations he is qualified:

{a) The use of herbicides and defoliants.

(b) The use of dust pesticides other than herbicides and defoli-
ants. o

{c) The use of Yiquid pesticides other than herbicides and defoli-
ants. (Stats. 1967, ¢. 15, as amended Stats. 1967, ¢. 25, § 8.)

Historlea! Nofe

The 1067 amendment repositinned words Derivation: Agrie.0.1933, § 1606 (seo
“dust” and “liquid” from parentheses fol-  Derivation nader § 11901).
lowing delnliants in (b} and {e) to modi-

{:lng position before pesticides in {b) znd

el w

§ 11905. Authority of holder of certificate of qualification
The holder of a certificate of gualification Is authorized to con-
duct only those pest control operations in which he s found qualified.

(Stats.1967, c. 15.)
Derivation: Agric.C.1033, £ 160.0 {sce Derivation under § 11901).
1 Cal.Code—~34 529
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pa't control opemtions in accordance with the provismns of his oer-.

§ 11906 Apprentice certificate as prerequislta to eerliﬁem of
° guslifieation
A certificate of qualification shall nat. 5 issued to any appllcant,

‘other than the holder of a valid apprentme certificate, who has not had

in effect a valid certificate of gualification issued to him by the di-

" Tector within the' previous two calendar years. (Stats.1967, c. 15.}

ﬂoﬂvlllnn Agrie.C 19‘-33, 5 160 G (sno Qn:imtlon under § 11001]

§ 119'07 Apprenﬂees!up. dnratxon

A certificaté of qualification shall not be issued to the holde.r o{

-an apprentice certificate until he has served as an apprentice tndera
certificate issued pursuant to this chapter for one year and until he -
- - presents to the director satisfactary documentary proof consisting of
a certified statement by a Heensed agricultural aircraft operatorofhis © .
completion of not Jess than 150 Hours of operation of fixed-wing afr-

craft or 50 hours of operation of nonfixed-wing aircraft within the

past two calendar years in agrlculttwa} pest cantrol activmes. tStats.‘ "

1967, ¢, 15.) R CR
Derivation: AgrieC.1083, § moe (see Donvallou under : 11001)

§ 11908 Examination for apprentice certilicate - - o E
" Before an apprentice certificate may be Issued, ﬂzeapyﬁmm e

pass an examination to demonstrate to the director his ability o con-

duct the specific pest control operations which are listed in his ap-
‘plication. A successful candidate for an apprentice certificate may .
“conduct only the specific kinds of pest control operations in whichhe = . -

is found qualificd. The pest control operations for which an applicant

. qualifies sha!l be hsted on his’ apprentice certiﬁcate. {$tats~1967_ i
L e 18) e

Derlvntinn. A:ric &1933 § 150.6 (se«u Derm-,tinn nm!er $ 1!901}

§ l 1909 Emp!syment of appheant for napprenﬂce eerﬂ!leate e
' The applicant for an apprentice certificate shall also satisfy the

, du'ector, through documentary evidence or othcr suitable mformaiien.g X
‘that he'shall be both: - s

(a) Emp!eyed by a person that holds a Isce,nse mxrrenﬁy in .
effect. _ ‘
{b) Employed under the dmect and personal supewisian a! 8 :'
person that holds a valid-certificate of qualiﬁcanen (Sbats.‘.[%? .
e 15.) ~ . .
mrmtioh AgncClea $ 1000 (sco Deriration under g 119&1)

5 § 11910 Employment of apprentme '

It §s unlawful for the holder of an appreritine oeruficate to conduct




€5 . AIRCRAFT OPERATION REGULATION $ 119 13 -
' tificate unless he is employed under the direct and personal supervisibn

of a pexson that holds a vahd oernficate of quahﬂcation (Stats.lﬂﬁ‘f
¢ 15.) _ . Do
. Dexivation: A,:riec 1933. i 1605 (sen Denrvnmn under § 11901).

§ 11911. _ Revocation or refusal to issue qr renew nertlﬂca&'

-grounds; hearing; probation .
" The. dxrector may refuse to issue a certificate to, or renew ﬂw

) oertificate of, any pilot, and he may revoke or suspend’ the gerﬂncate
.of any pilot lf, after ahearing, heis satistied that amf of the folluwing
s truer .

. {a) The pilot is not qualiticd to conduct pest contml opera- s

-ﬁons.

(h} 'I'he pilot has vio!ated this. dw;siort. or any regulation isd
sued pursuant to it, or has not complled mth any Iawful nrder et the

_commissioner or the director.

" 'The director may, in lieu of suspension, place any pilot: who ﬁo-

. - lates this division or any regulation issued pursuant to it, on proba- = s
~ tion for one year (Stats 1967; ¢, 15, as amended Stats 1967 < 1482 Ly
- §3) P

Hls!nrteal Nim

The 1067 amendinent ndded tha Jast  Derivatien: .\;mcms g moc tm ;
. parageaph. _ Dem'ntwri wider. § 11902 -

Crou Hafarenms

')Ionelnry m:mcnt in lfuu of smons:m, ‘see ! 11514,

8§ I 1912 Expiration and rene“a! of ccrtiﬂeaﬁes ‘
_ Every certificate shall expire on the last day of the calendar year
for which it is issued. ‘A certificate may be reneived Upon application o8
to the director; accompanied by a renewal fée of fifteen dofars ($15), . -
- within the calendar year neat foﬁowmg the date otf expiration (Stah :
1967,¢.15) - £,

Damttml. Ap!c.(llm § 160.6 (sce Dcrmthm uader § 119011

§ 11913,  Rencwatof certificate aftor military smice s dih
Notwithstanding any other provision of this article, if the hok!er Sy
- of a valid certificate of qualification or a valid apprentice certificate
shall be called to active duty as a member of the armed forces of the
United States of America, the holder, upon the termination of such ac-

tive duty, is entitled to renewal of such nertiﬂmte iﬁ he does all of the

following:

{a) Makes apphcatxon to the djrectar
(b) Pays the renewal fee,

(e) Demunstrates to the director his ability to conduct pest eon- ;
trol operations ahd his knowledge of the nature and effect of ma-- 7

terials which are used in pest control. (Stats.1967, ¢. 15.)
_ Dorlvatlon: A;ric.G IM%B I 1608 {sce Devivation under § 11901).
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Actide 3 h 1t A U
FINANCIAL rus:smnsrmnm e T R R
.. m. o . ol - . A : s ‘ . I : '1'
11931, Definitions. . . S T R
. 11932, . Satisfaction of judgment; deposnt. vE LTS SN . o

-11988. Suspension‘of Heense for. fxulure {6 a-ntufy Judmnt. Ty REL

'ﬂﬁk&.',__?rooﬁoff‘nancla! mspuniiﬁilitr e e AR SR e
11936. - Diminished security. - : L Y
11987, Copy of judgment or dacket. entnes. ' . 57 Ry 5 BWRR_ D B A
11988.  Relief from suspension; insuramce, .~ . T o0 LT

. 11939, Proof of insurance coverage, L ST T e LR e
11940, :Eﬂ'ﬂcfﬁf ndequateinsurance. 4 T et o a S RS

sl _‘ . L!trar)‘ Rofemets 5 > “
; Lﬂiﬁen 'dam ot seh. - C"Its' Aerial Hlmgaﬂm u im Qﬂi.. n
: T : e “ﬂ B

' -~§ 11931 Definttions |

i ~against a'persion as defebdant upon a: cause 03 aatio Wtﬁﬁh arise‘s'dut

= :,pm'want to this divislon who is authorized ‘to-apply any-pest ¢
material or substance by “dusting, spraying, or any. other mamer _
‘whoereby ‘such material or- suhstance is- app!ied thmugh ﬁ:e meﬂm’ :

E i 2, fuserod Ly, State 1950, o: 057, 13 2067, § 11

: 'm«m«mn ot erop dus sting; legat problems fna e industes. u-r,::) s Suu LR Bﬂ

s waeneral mrummhdwnrqskmmmm

: § 11932 Satbfactiona!judgment ﬂepasit -
For the purposes of this article: o
(a) A judgment. is satisfied when twenty-five thoumd du!lars

“($25,000) has been credited upon any judgment in excess of thnt

‘11954, Duration of stspension.

asusedmihxs article:

. (a).“Judgment” mam a final 1udsment of any cngrt n! m
petent jurisdiction in this or any other state, or of the- Uﬁitﬁm

of any pest control apcration, :
(b) “Operator” means any person ‘that is requh‘ed _tn

of airaraft.

{c) “Pest cantml opemﬁon” means the applicatim Qf any gest.
eontml ‘material or substance by a1l operator. . (Stats 1’96?, ¢ 15.)
. Derivation: AgrieC.1033,'§ 16001 added by Stat:.]ﬂ.ﬂ. ist. Exsm e 51.

' Lli' Bcvie\g cemmentaﬂa ; - Q-

anu nf necluioaa

County ordinance requiring pcat mtm’f nirplatie pest: mtrnl upérnmn. 17 Gm.
mmtou to enrry pablic hab;!i!; insur- ;&ttr-ﬂcen pEEVE :

amount which arises out of any one aecident Or occurrence,




i ammmt by reason of any rccavery against it, the'ﬁemu"

G 5 - AIRCRAFT OPERATION REGULA'I'ION -8 11936- ¢

, (b} A deposit of bond or other ohligation for the paymer’rt of" "
which the full faith and credit of the United States or of this state is

, pledged is considered a. dEpQSlt of money [Stat&lQG? A0 15 }

Hmurleat Note -

‘ mrluuu Agtie 11903, § 16002, add- - Agrie.C.1083; m{ms ndaoa lg’smu.
“od by ‘Stats.1030, 1st BiScss, ¢ 07, p . 1030, 1st Ex.Sess, e 57, p. BiB, §'2; « -
. %iamndedby Stoes, 10589, o BG?. State. 1951, ¢ 604, po 17 fﬂ, F 11 Stnn. s,

959,::90’?1)293 §3.

anlstratln Code Refereénces

Alreratt pest conitrol spe ntor’s financial responsibility bond, appnmd fom, Boe ll 091- '-' 5
- Adw.Code. 20(n). d [ g g
B!h: and u:ulanonr, soe B Cul.Mm Code § 3160. ‘ :

Law Review Cnmmnlarles

Re:ulnticn of crop. dust!n Tegad pfoblem ia o new in.duatry {1953) G Stan.hn @

_§ 1 1933. Suspensiun éf lloense for failure to snﬁs!y judgmcnt

The dlrector shall suspend the license of any. operator upon re-

¢celving a copy of & Judgment and a certificate of facts relative to such:. -

" judgment, upon a form that is provided by the director, which indi< .

“cate that the operator has not for a period of 30 days sataﬁfied a ﬂrml I et

. —judgment ronqemd against him. (Stats.1967, ¢, 15.) T
Ocl"uilﬂn AgrieC1000, i 100.9“ (see Dcr:vntmn under§ 1‘1!}3'*]

§ 11934 l)uratmn of suspcn.slon ‘ X
The suspension shall remain in effect and e lleense s‘hn]l be -

lssued to the operator unless and until the judgmeént is satisfle&, or T
_the operator subniits to the director proof of his fi nancia! ability to~ IR gt
e respond in damages pursuant to the judgment. - (Stats:1967, €. 15} e oy 1

Darlvalind Agrie.C. 103.; | 1009" (sce I‘uzmnimn umlo.r 1, 11932}

- $ 11935 * Proof of !mancial respoiisibility

Proof oF such financlal responisibility may be made by turn‘ishmg

'seéurity in an amount not less than twenty-five thousand. dollars.

($2’5,009) ‘The security may' consist of any of the follotving. _
(a) A deposit of money. B Sk
(b). A surety bond in favor: of any person that may sutfer dam :

P

age by reason of any pest.control operation by the operator which it i ety
is issued by a corporate surety company that is: qua!xfied and author- . -

fzed to do business in this state.
{(¢) An insurance -policy which insures the Operator against lia-

 bility for damages pursuant. to the judgment. (Stats.1967, ¢. 15.} ,

" Durivatisa: Agrie 083, § 160.93 {2ea ‘Derivation umlcr $ ]1032)

- § 11936,  Dimbished security

If the security which is required by Section 11934 is diminis’hed o




" be replenished s0 that it amounts to not less than twenty—ﬁve thousand e
. dollars ($25,000). (Stats.1967, c. 15.) | i e o

" § 11937. ; copymuagmenmaoekmnmes

‘ﬁm! which is not stayed orsaﬂsfieﬂinwactionuﬂﬂﬂtmm
_njudgmeﬁt for damages, the clerk of a court, or the udge of & colirt
~which"has no clerk, shall forward to the mmmramuﬂhdmpyof

. is provided by the director’ (Stats967 e.15.) -

__; s omenled by SHate:105, . 907, 7 2085, § 4. B g P Ah R Mae , :

- 5 11938 Rehef from suspensmn, lnsurauee

" mspended or bécomes subject to suspension purspant to this m:t!‘cle.
" mhay ‘relieve himself from -the suspension by fﬁlng wlth t!‘nf‘ dfrector ;
: ‘_'anaffida\.'ii which statbsa]lof the foﬂowmg. LA ENet

| w&s rendered he’ was msured

- paidthe judgment. (Stats,1967, . 15)
lmeudu:l br Stats.1039, e. 957, p, 2058, § 5.

I 11939 Proot of. lnsuranm coremga .
, "_g‘shan also file the -original policy of insurame or a certitle | copy
" of the policy, if available, and such other documments as ‘the difestor. .
_may require'to show that the loss, injury, or damage for which the - =

| (Stats 1967, . 15.) i

‘ ‘§ 11940 Elfeet ntadeqnate jsurance o

©. . M the director is satistied from the papers w!ﬂeh m ﬁ!ed

pursuant to Sections 11938 and 11929 that the insurer was aithor-"

“ized to issue the policy of insurance in this-state at the time of . < .

issuing the policy and that the insurer is Hable to pay | the judgments L L
534 Tt

" Darivation: Af.nc.c 1033, § 160.9-3 {seo Derivation nnder § 111)32). )

. Upon_ the.expiration of 30 days after any. juﬂgméht m

the judgment or a certified copy of the Gocket entries-iiy the action,
and a certificate of facts relative to such judgment,’ on & fm;m whith-

Derivation:” Agrie(. 1033, '§ 16094, added By s:m 1036, 1st Ex Sm e. m ™ .‘.14,

. Any person. whose license has béen suspended -15 about tn h

~ (2) That'st.the time of the mcident upun which the im!gmmt

- {b) That the insurer is hab!e to pay the 5udgment : -
(c) 'I'he reason, if known, why the. insuranﬁe company has ns¢

-5

Derivation: ApricC.1033, § mt}% mldod Stnts 10.;0 It I‘.’; Sm., e. ’ p. 514. t 2

judgment was. rendercd, was covemd by the policy ui Mahée i :

osmam As’ﬂc Q. maa, 3 100.05 tino Demahon rmdcr g nsssw 5

’) . i % o

'-|...J .




- , _a.t least to the extent
: this article, the dtrector
rlh:ense lms a!reaﬂy been suspended

ay N o ERE “Blfi\flﬂu‘ Agrmﬂ.iﬂé‘-& 13 1!50.93 (scc Den\mﬂm underi 11938). 5o 8

shall nict suspend the Jicense ©
he sh,all rezmtate i_

§r§ 11941 to 12500 Rmmd for mtnm kgiﬁatmn

INDEX TO

AGRICULTURAL CODE
See Iast Wlume of Code

- Bsp or Vormus

and for the amounts w!nch ave prqv;&ed in
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3 12751 bk ot G e T

S Uxﬂess the context othenvise require.s, ‘the deﬂrﬁﬂons in 'this~
T - art:cle govem thc construction. of lhis chapter. (Stats.l%'?, c. '15)

Hhhrlna! Notn ]

T o | Deérivation: © AgricC.1033, ; 001 1931, o €41, 1:-. 1821, 3 smuma
a ' ' (Stata1833, ¢, 23, p. 237, § 1001, ametided 585 p. 1800, § 7
C _ by Smts..:ms.w e 334, p. 11.:? § 1; Statw. Stam:lﬁ"z,e. 129. .—.»mo $7.




o

Cross References ' -

i ,thodtwn of money reecived under this chapter, pes § 11518, ©

1

Exemption o veonomic poison from livesteck remedy pmmm, sce § 143’53.

- (eneral defivitiony, see § 25 et sag.

Federal Inws relating to economic potsons, aee 7 US. C.A. i 135 et 5oq. .

Btracturel peat control, moveomplinner with this article as ground for dhunﬂnq at -

_ eenue, B Busim nud Professions Codo § 5647,

Construclion and applloation. 2
Vaildity of prior laws | '

1. Validity of prior laws

Economle Poison Act of 1921, Stats,
1921, p. 12039, regulating sale and moanu-
facture of economic polsonm, was not a
delegation of judicial powoer, violative of
Const, art. 3, or article 6, § 1, by confers

-ring on directer of agricalture doty of
- régulating manofacture, sale, and use of
- sconomic poisons, tagcthnr with means of

sntorcing act by licenxing or rovoking Ti-
censes  of daalnrs. Cregory v, Hecke
{1823)-'235 B, 87, 73 C.A, 208. ) )
Economic Poison Act of 1921, Stnts.
1821, p 1250, regulating  snonufscture,
sale aud wso of econemic poison, was mot

violative of Const. art, 1, § 14, or Const. -

U.S. Amend, 14, prohtblun: taking of pris

;;te property without dae proceas of law.,

General zight “to engage. lo s trade,
profession or Imsiupsa js sobject to tho

power, inhorent in the stute to make nee-

ezsary roles amd ‘regulations . respoecting
wse erd anjoyment of properly necogsary
ie: the prcsenatwn of the publie health,

§ 12752 Defoliating

“Defoliating” includes killing or artifi cially acceleraﬁng the -
“drying of plant tissues, with or wllhout musm,, abscission {Stats.
1967, ¢. 15.) '

Notss of Deelslons

morals, éomfort order, and salety, ‘and

such m.:uluhon do not deprive owners of
propecty without due ‘process of law. Id,

Econoraic polsun manafactarer wos ‘age
toppod to guoestion validity of Feonomie

Peison Act of 1021, regulating wale, manu-

facture, and use of econowic poison, -
where for meveral years ho had registered .
his eeonomic polson product, and had beeny. -

licensed to manufacture and sell the sane,

and was cnjoying protection of the statuto -

at thé timp of chnllen:kng its coustitution-
ality. ‘I-i.,

2. canstrucuon and apgmaﬂon

This atatote regarding economle. pojséna
muat bo read oz o whalu,'é:::hnl thu!: by. -

individonl aecﬁons. in ozder to properly
ascertain what it yaa intended to cover.

- People v. Worst (1043) 136 P.20 137 51' :

C.A2d Supp. 1028, -

Under statutory definition of mommie
poison, tuberculin nsed in diognosing tub-
erculosis In enitle s not an “cconomic

poison” reguired to bo kept in a contaiver
to which is affixeit - imprinted label m-"
 taining certuin facts. Thome v. Superio

Court ‘in apd for lzemui cnunty {M}

%P-i’ﬂﬂ!‘}i 32CA

Derlvatinn. Agrsc C.I‘Z)BE. i 10131 (3130 Derivation wnder § 12751). ., -

Wor:ls nnd P]uases {Perm 'F‘.rd.)

§ 12753 Economic pmson

I.Ibrary Ho!arcnres -

“Economic pozson" includes any of the followmg' f 3y

(a) Any spray adjuvant.

15




(b) Any substance, or mixture of substances which is intended

to be used for defoliating plants, regulating plant growth, or for

preventing, destroying, repelling, or mitigating any and all insects,
fungi, bacteria, weeds, rodents, or predatory animals or any other -

form of plant or animal life which is, or which 'the director may -
~declare to be, a pest, which may infest or be. detrimental to vegeta- -

tion, man, animals or hduseholds, or be present in any environment

: whatsoever, (Stats.1967, ¢. 15.)

Nlaturleal Note

Derivation: AgeieC1933, § 1061 (sco .mmcma. § 10642, added by Stats.
Derivation under § 12‘1'51]. 1949, ¢ 305, p. SG §2 T

Crpss Rafefences

. Pﬂﬂeh!e. aea § 11‘!044 .
" Pesticide chemical, sce § 12503.

Liwr ary References

Words sud Phrascs (PormEd)

I nnaral
Where dofendant trentcd buxhcs with .

eertain vitamins to ‘develop root growth

_ and withont “obtaining license from state

department of apricullure pold bushes for
represented purpose of repr.-ﬂing gopliers

Notes of. Declslﬂu

dcfmdnnt dia not violafe atatq;e mgumt-
ing “‘vconomic poisons™ defided in this
section a3 including any substanco o mis-
ture of snlastnnces intcudul €c be wsed for
repelling  rodents. ©  People - 7. Worst

(1913) 136 P.2a 137, 57 CA2% Supp.
through natursl undergtound root odors, 1625 P

§ 12754 Insect

- “Insect” means any anlmal within the class of anima!s which
are krown as “Insecta” or any similar animal such as a centipede

spider mite, tick, or louse, (Stats:1967, c. 15.) -

' Derivaﬂnn. Agric. G.lBuS § 1061 (s¢e Derivation under § I“‘Ial,'l

Llhraq Bctereaces
'Warda anﬂ P‘hmses {Pcrm Ed Y

§ 12755,  Registrant.

; “Registrant" means & persomn that has registered an econom!c _
poison and has obtained a certificate of registratmn or license from .
the department. (Stats.1967, ¢. 15.) . %
Denntion Agric. 0‘1933 i 1061 (:cc Derwatmn unaer $ 131’51} R

Library Referentes
Words and Phrases {Pera Fd.) ' v




§ 12756. Regulating plant growth

“Regulating’ plant growth” includes, but is not limited to, the
use of any hormone, auxin, enzyme, or other material for reducing
preharvest drop of fruit or the use of any material for promoting
rooting of cuttings. (Stats.1967, c. 15.)

Derlvation: Agrie, (11033, §§ 1063, 1062 (sec Derivation nnder §§ 12751, 1280!)

Library References
Worls and Phrasces {Perm. Ed)

§ 12757. Rodent

“Rodent” means all members of the order Rodentia and a.l]
rabbits and hares. (Stats. 1967, ¢. 15.)
Derivatien: Agric.C.1933, § 1001 (seo Dorivation under § I2761).

Library References
Words and Phreses (Perm. Ed.)

§ 12758. Spray adjuvant

“Spray adjuvant” means any weiting agent, spreading agent,
deposit builder, adhesive, emulsifying agent, deflocculating agent,
water modifier, or similar agent, with or without toxic properties of
its own, which is intended to be used with another economic poison
as an aid to the application or effect of the other economic poison,
and sold in a package that is scparate from that of the economic
poison other than a spray adjuvant with which it is to be used.
(Stats.1967, c. 15.)

« Derlvation: Agric.l.1033, § 10602, added by Statz.l!}!ﬂ. e 508, p. 86%, § 2.

Library Refcrences
Words and Phrases (Perm.Ed.)}

‘Weed"” means any plant which grows wheré not wanted. {Stats.

1967, ¢. 15.)
Derivation: Agric,C.1033, § 1061 (sec Derivation under § 12751) 7

Cross References
Huezardous weeds, see Health and Safety Code § 34875,

Library References
Words and Phroses (?emed.}

1A Caf Code—? . 1 7




Article 10

RECOMMENDATIONS AND USAGE

Se0.

12971, Writien recommendations; necessity; delivery to customer; con-
flicts with label.
12072, Drift prevention; manner of use.

Likrary References
Polsons 2. ' C.JE. Poizons § 2 et s0q.

§ 12871. 1ritten recommendations; nceessity; delivery to cus-
tomer; conflicts with label ,

It is unlawful for any person to make any recommendation re
garding the agricultural use of an economic poison, other than the
recommendations or directions on the label or in supplementary print-
ed directions, either in connection with a sale of &n economic poison
or in connection with an advisory service for hire or for a fee, unless
such recommendation regarding the use of the economic poison is
given in writing to the customer. The written recommendation shall
be delivered not later than the time of delivery of the material to the
customer, or the time of use by the customer, A copy of the written

1A Cal Code—3 33

—29—=
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recommendation shall be retained on file by the party making the

recommendation for a period of a year. No written recommendation
shall be in conflict with the label or with supplementary printed di-
rections delivered therewith unless authorized by the director or the
cornmissioner. (Stats.1967, ¢. 15.) .

Derivation: Agrie.C.1033, § 160.98, added by Stats. 1985, e 882, p. 2400, § 2,

Cross Referénces

Refassl, ;avomogan or suspemsion of pest eontrol Yicense for violation of this artiele,
ans

Administrative Code Refersnces

Form of the written recommendation, ses 3 Cal Adm.Code 3712
‘Worda and plirases defined, see 3 Cal. Adm.Code 3110,

Library References

Pestitldes. Report of Senate Factfinding to Journal of the Semats, Reg.Sess.,
ok Agriculture, 1065, Vol. 1 Appendix 1663,

§ 12972. Drifi prevention; manner of use

Unless otherwise expressly authorized by the director or the com-
missioner, the use of any economic poison by any person in pest con-
trol operations shall be in such a manner as to prevent any substantial
drift to other crops and shall not conflict with the manufacturer’s rog:
istered label or with suppléementary printed directions which are de-
livered with the economic poison and any additional limitations ap-
plicable to local conditions which are contained in the conditions of
any permit or the written recommendations that are issued by the di-
rector or commissioner. - (Stats.1967, ¢. 15.)

Derlvation: Agric.C.1033, § 160.09, ndded by State.1005, e. §32, p. 2400, § 2

Adminlstralive Code Referonces

Authorized nse of economic poisom, sea 8 Gal.Adm.Code 3111,
Experimental use of pesticide, see 3 Cal Adm Code 3114,

Article 11

VIOLATIONS

8o,

12991. Unlawfu} acts.

12992. Bale of adulteratcéd or misbranded economic poison; defem.
12993, TUnlicensed manufacture or sale; exports.

12994, Quarantined econemic poisons; permit.

Cross Refercnoes

msdemegnor. wee § 9,
34
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Chapter 3
INJURIOUS MATERIALS

Artlcle Sectlon
1. Generally oo e cameenaanemaieas 14001
2. 24-D and Other Herbicides - oouoni o riiraraaaaa 14081
8. Compound 1080 ...... B e i ceeevmmmmremasaes --- 14061 -
£ TBAMIE i s s e R SR RS SRS G R 14091 L

Article 1

ot |

- i

GENERALLY

See, oo

14001, Injurious material.

14002. Exclusion of state and federal agencies.

1£008. Liability.

14004, Enforcement. '

14006. Regulations; adoption.

14006. Regulations; scope.

14007. Permits; conditions,

14008. Permits; refusal, revocation or suspension; grounds,

14009, Permits; issuance, refuszal, revocation or suspension; hearing;
proccedings,

14010. Sales; nccessity of user’s permit.

14011, Application of materials.

i
i
i
i
i

Library References

Agrieuiture <218, Public Xealth, 1030-1001, p. 5, wol. &, :
Druggists S22 ot s0q. Neo. 20. Vol. 1 of Appendix to Jour- gl
Poleons &2 ot 5o, nal of the Assembly, RegSess., 1061 =k
0.J.8, Agricaltore § 5. FPropesals relating to imjurions mate- S
0J.8. Deuggista § 2 ot geq. vials. Report of Joint Legislative i
.78, Poisons § 2 et seq. Committee on Agricultural aud Live- b2
Peaticide residues and  agricultoral stock Problems, 1057, p. G7. Vol 1 g2
chomienls in foodstuffs. Neport of ' of Appoudix to Journal of tho Senate, A7 ]
Assembly Ioterim Commitice on Reg.Sess, 1057, R
[}

§ 14001. Injurious material _

. As used in this article, “injurious material” means any material
which the gdirector, pursuant to Section 14003, finds and determines
‘ls injurious. {Stats.1967, c. 15.)

Cross Referances

Nencomplinnee with this seetion as ground for revoking license to engage in business of
pest contrel), soe § 11703,

Library Referesces

Weords and Phrasces (Perm . Ed.)
- 37




§ 14002.
This chapter does not apply to any agency of the United States

Exclusion of staie and federal agencies

or of this state, or to any officer, agent, or employee of any suchagency |

who is acting within the scope of his authority, while he is engaged in, s a
conducting, or supervising research on any mjurious material. (Btats.
1967, c. 15.) ‘

Historloal Mote

Derivatian: Agrie.C.1883, § 1080, added 1: Stats957, c. 212, 3 81, § 1 Btata. L

by Btars 1949, c 1205 p. 2277, § 1

1850, e 57, p. 3.0"6 L
amendsd by Smtx.‘.lm s 749, 2000, §

Mmln!stratlu Cods He!amlm
Injurious materials, see ac.udm.cod. 24@-2-1&!. . s w W

§ 14003. wiability . |
This article does not relieve any person from ﬁabﬂity ftn' my.

damage to the person or property of another person whith i§ enusad' Co B '

by the use of any injurious material. (Stats.lQB‘? e 15.)
Drerivation: Agric.C.1983, § 1080 {aevo Derivation nnder § 14002). d

Moles of Decisions
I. -fu _geseral

No sdditionnl Hability in impesed upon
persons epplying dnjureisas material for
pest control or for other agricultural pur-

poses in the manper reguired tham would

exist under the ordinsry laws of megli-
gence. 18 Ops Adty.Gen. 221

"~ Nothing in. Agric.CI1033, §3 10007,
1080, required that one who had eecnred
the Dhecessary permit to epply ipjurious

-§ 14004. Enforcement

:natetin! for peat control and for ether
sgricultural purposes and :

served sl the cstabiished m!da uﬂ mgi S

Intions should be blameless: fox s
gent oot in applying wuch m i
ere fnct that spch poredm

ﬂnmntu ‘that he was froe of u

The directnr, and the commissioner of each county under the di-
rection and supervision of the direetor, shall enforce this chapter and
the regulations jssuéd pursuant to it. (Stats. 196‘7 c. 15.) ‘

D-ﬂvallon' .&cucc,m § 1080.9, addoed by Stats.1953, & 49, p. 2043, § ﬂ.

§ 14005. Regulaﬁons; adoption

The director, after investigation and hearing, shall a.dopt regulas .

tions which govern the application, in pest control or other agiaitur~
al operations, of any material which he finds and determinés 35 In-

jurious to any perscn, animal, or erop, except the pest or vegetatlon
which it is intended to destroy. (Stats. 1967, c. 15.) '

38
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Historleal MNole

Derivation: Agric.C.1933, § 10967, add. Agne.c.lﬂsa, § 1080 (ses Derivation
od by Statsi9, e. 1204, p. 2276, § I, re- nnder § 14002).
poaled by Stats.1003, e, T40, p. 2011, § 7.

Cross Relerences
Rules and regulations, n&cpuon. amendment end repeal, see § I'L

Adminlstrative Code Referehces
Injurious materials, see § Cal Adm.Code 24G0-2404.

Notfes of Decisions

§. Construction and application . rules pod regntntlom by Direetor of
Parpose of Asticulture Code ections culture, Is prevention of injury in mﬁ ;
denling with peat control operators, amd tion of mattnah. by ﬂp.&w.ﬁtt m _

§ 14006, Regulations; scope ' i
The regulations shall prescribe the time when, and the mnd!iianx X

under which, an injurious material may he used in different areas of

the state. They may provide that an injurious materlal shall be used

only under permit of the commissioner or under the divect ‘supetvision

of the commissioner, subject toany of the follmving limitations.

+ {a) Incertain arcas. ‘

(b) Under certain conditmns.

(c) When used in cxeess of certain quantities or maentmtm‘ s o]

(Stats.1967, ¢, 15. )
Darivation: Agric.C.1943, § 1080 (sce Derivation under umz}

§ 14007 _ Pcrmsts, conditions
Every permit which is issued under the regulations adupted pur- -
suant to this chapter is conditioned upon compliance with the regula- -
tions and upon such ather specificd conditions as may be deemed neces-
‘sary to avold injury. (Siats. 1967, ¢ 150 , '
Derivation: Azric.C.1033, § 10802, added h.r Stats.1633, e 749, p. 2010. i 8.

Administcative Code References _
Use of injurlous berbicides, application form, sae 3 CalAdm.Code § 2452

§ 14008. Permits; refusal, revocation or suspension;. grounds
Any permit may be refused, revoked, or suspended for violation
of any of the conditions of the permit, or of a previcus pérmit, or for
violation of any provision of this chapter or of the regulations which -
are issued pursuant toit. (Stats. 1967, c. 15.)
* Dertvation: Agric.C.1033, § 10802 (sce Derivation under § ]4007). '
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§ 14009. Permits; issuance, refusal, revocation or suspension;
hearing; proceedings

Any interested person, upon request, is entitled to a hearing be-
fore the director to review the action of a commissioner in issuing,
‘refusing, revoking, or suspending. a permit, or in imposing any con-
dition which is not expressly specified in the applicable regulations.
The proceedings for the hearing shall be conducted in accordance with
Chapter 5 (commencing with Section 11500), Part 1, Division'3, Title -
2 of the Government Code. The provisions of Sections 11505 and 11506' '
of the Government Code shall not, however, apply to the p s
and the statement of issues or accusation, as the case may: be, shall be
delivered or mailed to the parties as provided in Scction 11509 of the
Government Code. (Stats.1967, c. 15.)

Derivatlon: Agpric.£01033, § 1080.2 (see Derivatlion under § 14007).

§ 14010. Sales; necessity of user’s permit

It is unlawful for any persen to sell or deliver any injuricus ma-
terial to any person that is required by the regulations, which are
adopted by the director, to have a permit to use such i.niuﬂ e
terial unless such person, or tils agent to whom delivery is m :
& written statement, in a form which is prescribed by the deparhnont 2

_that the person helds a valid permit to use the kind and quantity of
such injurious material which is dclivered. (Stats.1967, c. 15.)
Derivation: Agric.C.1033, § 1080.3, added by Stats.1955, ¢ 852, p. 1467, § L.

§ 14011. Application of materials
It is unlawful for any person to apply any injunous material for
which regulations have been adopted except as provided in tho régu- -
lations which are adopted by the director. (Stats 1967, ¢. 15.) T
Dnﬂﬂﬂu Agrie 01033, § 1080 {sm Detivation ander § 14002] LA
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Library Referénces

Agricgiture €216, : C.J.8. Agricullare § 5
Druoggists €52 et zeq. C.J.8. Druzgists § 2 ot seq,
Polsons $=2 ct seq. . Q.F.8. Poisons § 2 et seq.




§ 14031. 24-p

‘As used in this article, “2,4-D” means any form of 24—&&1!0:‘0-;_
phenoxyacetic acid. (Stats.1967, c. 15.)

§ 14032. Prohiblted use

Except as otherwise provided in this article and in the regn!a _
tions which are adopted by the director, it is unlawful for any person
to use any form of 2,4-D or any other herbicide which the director
finds and determines, after hearing, is injurious to any crop. {Stais.
1967, ¢ 15) '

Mistorleal Note

- Derivalien: Agric.C.1023, § 1006.7, add- Agric.(01933, 1&9}..1 lﬁded bw Btata,
od by Stats.1048, c. 1204, p, 2270, £ 1, re« 1053, o 749, r- 10; §
pealed by Stats.1853, e 749, p. 2011, § 7.

-§ 14033. Regu!atmns for uso

" The director, after investigation and hearing, shall adopt regula-
tions which govern the use of 2,4-D and any other herbicide which he

finds and determines Is injurious to any crop that is being grown inany
area of the state. The regulations of the direetor may prescribe the

time when, and the conditions under which, an injurious herbicide may -
be used in different arcas of the state. ‘They may provide that an In:
. jurious herbicide shall be used only under permit of the comimissioner
or under the direct supervision of the commissioner, subject to. any af
the following limitations:

(a) In certain areas, : A

(b) In excess of certain quantlttes or concentrations. (Stats.
1967, c. 15.) - B

Dirlvallou' Agrie.C. 1333, § 1080.1 {aee Dcrlvatlon under § 14032}.

§ 14034. Linbility

This article does not relieve any persun from lability for any -

" damage to the property of another person which is caused by the
use of any herbicide which is named in the regulations whk:h are
adopted by the director. (Stats.1967, c. 15.)

Derivation: Agrie.C.1033, § 1050.1 (sco Derlvation under § 14032),

L

, _ ~ Notes of Deolslons

!. In goneral

No additional Iiability Is uupused apon Nothing in -tntntca rcqnlm that am. ‘
persous applying injurious material for who has secured the necessary permit to
" pest contrel or for other agrienltaral pur-  apply injurices material for pest ¢ontrol
poses in the manncr reguired, than would and for other agricultural purposes and
exist wnder the ordinary laws of negli-  who hns observed all the established rules
gence. 18 Ops. Atty.Gen. 221, and regulations, shall be blameless for any
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neglipe t met in applying soch mnterinls
apd mere foct that such porson follows
the ruies and regulations does not in itself
I:;mutea that bo is free of pegligence.

Under Agric(.1033, §8 16093 (sece,
now, Agric.C.IGT §3 11038-11040) and
1080 (see, mow, Apric.CA967, §§ 14005

14006) and Agric.C.1033, § 10668.7, which
required mirplane ngriculiural post controd
operators for hire to fornish evidence of
financial responsibility, connty ordinance
requiring post control operatars to earcy
pablic Uability Insurance was involid inso-
far as it pertained to airplase pest con- -
trol operation. 17 Ops.Atty.Gen, 114 ;

§ 14035. Sales; necessity of usor’s permit
It s unlawful for any person to sell or deliver any. herbicide for

which regulations have been adopted by the director to any person -

that is required by such regulations to have a permit to use such herbi-

cide unless such person, or his agent 1o whom delivery is made, signs

a written statement, in a form which is prescribed by the department,

that such person holds a vaiid permit to use the kind and quanﬂty of

the herbicide which is delivered. (Stats.1957, c. 15.) '
Derivation: Agric.C.1033, 4 1050.3 {(=ce Derivation under § 14010).

Article 3

COMPOUND 1080
Sec.
14061. Compound 1080.
14062. Prahibited sale, use or passessmn.
14063. Authorized sale, use or possession.

Llarary Refersnces

Agriculture €210,

C.1S. Agriculture

Druggists =2 ot s0q. O.X.2. Druggists § 2 ot neg,
Poisons &2 et seq. CJI.8, Poisous § © et neq.
§ 14061. Compound 1080

As used in this article, “Compound 1080" means sudium fluoro-
acetate or any preparation ot sodium fluorcacetate. (Stats.m&'? (3
15.)

Derlvatlon: Agric.C.1333, § 1050.6, added by Stats.1953, c. 749, p. 2011, § 5.
‘ Adminlstrative Code Refarences ey
Other definitions, sec 3 Cal Adin.Code §§ 2470 ot seq. '

. Library References
TWords and Phrascs (Perm.Ed.)

§ 14062. rpronibited sale, use or possession _
Except as otherwise provided in this article, it is unlawful for
any person to sell ‘use, oF possess any Compound 1030, (Stats 196'?.
¢ 15.)
" Dertvation: .&;nc C.1033. § 10806 (sea Derivation under § 14061).
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§ 14063. Authorized sale, use or possession

. Subject to regulations of the director, any of the following per-
sons may sell, use, or posscss Compound 1080 for the purposes or uses
which are specified:

{a) Any federal, state, county, or municipal officer or employee,
in his official capacity, or any person under the immediate supervi-
sion of such officer or employee, may possess Compound 1080 for use
for pest control purposes.

{(b) Any research or chemical Iaboratory may possess Compound
1080 for use for the purposes of such laboratory.

{c) Any person duly licensed as a structural pest control op-
erator under Chapter 14 {commencing with Section 8500), Division
3 of the Business and Professions Code, may possess Compound 1080
for use in his business.

(d) Any wholesaler or jobber of any economic poison may sell
Compound 1080 to any person included within the above classifications,
or for export. {Stats.1967, c. 15.)

Derivation: Agrie.C.1933, § 1080.6 (ses Derivation under § 14061)

Article 4

THALLIUM
Sec.
14091, Thallivm.
14092. Prohibited sale, use or possession,
14083. Possession for pest eontrol purposes,
14094. Possession for professional use.
14095, Possesszion by metallurgist or alloy manufacturer.
14096, Possession for use in rescarch or chemieal laboratory.
14097. Ant poison; use in.
14098, Sale to one authorized to possess material,

Llarary Referonces

Apricultire &216, Q.1.8. Agriculture § 5.
Drugglats ¢ ot seq, C.J.8, Drogglets § £ at seq,

Poisong &2 ot seq. C.J.S. Poisong § 2 et weq.

§ 14091. Thallium
As used In this article, “thallium” includes any preparation of
thallium or of the salts of thallium. (Stats.1967, c. 15.)
Historical Nots

Darlvation: Agric.0.1009, § 10665, ndd-  Agric.C.1633, 10505, 0died by State
ol by Stats1043, e 952, p. 2992, § 3, 1053, c. 749, p. 2010, § 4
amended by Stats, 1845, ¢. 165, p. 640, § 1.

Library Refcrences

Worids and Phrases (Perm.Ed.)
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§ 14092. Prohibited sale, use or possession

" Except as othenwise provided in this article, it is unlawful for

any person to seli, use, or possess thallium.  (Stats. 1967, c. 15.) '
Derivation: Agric.C.1053, § 2050.5 (ace Derivation undor § 14051).

§ 14093. Posscssion for pest control purposes " .

Any federal, state, county, or municipal officer or empiuyee in
his official capacity, or any person under the immediate supervision of
such officer or employee, may possess thallium for use for pest eonh'ol :

_purposes. {Stats.1967, c¢. 15.)
Derivation: Agrie.(.1533, 4 1050.5 {sce Derivation under § 14007).

§ 14094. Possession for professional use :
Any licensed physician, surgeon, pharmacist, or vctcrinar’lan may
possess thallium for use in his professicn. (Siats1967, c. 15,)
Deriyation: Agrie.C.1930, § 1080.5 (see Derivation under § 14091}

8§ 14095. Possession by mctnilnrgist or alloy manufaetumr
‘Any metaflurgist or manufacturer of any afloy of which thalllum
C is a component part may possess thallium for Jaboratory use or manu.
facture of alloys. (Stats1967, ¢. 15.)
Derivation: Agric.C.1033, § 1050.5 {see Derivation under § 34001).

§ 14096. Posscssion for use in rescarch or chemical laboratory .-
Any person that operates a research or chemieal laboratory may
~ possess thallium for use for the purposes of such laboratory. tStats .
1967, ¢, 15.)
Berivation: Agric.C.1003, § 105805 {see Dorivation vndee § 14001).

§ 14097. Ant poison; usedn -

Any registered manufacturer of ant poison may manufacture
and scli, and any dealer in ant poison may sell, ant poison which -
contains not more than 1 percent of thallium, expressed as metallic
thallium, prepared, packaged, and s0ld in accordance with such regu-
Iations as the director may deem necessary to protect the public health.
(Stats. 1967, c. 15.)

Derivation: Agvic.C.3827, § 10905 (sen Dem'ation under § 14001).

§ 14098. sale to one authorized to possess material

Any wholesaler or jobber of any econmnic poison may sell thal- -
lium to any person that is authorized to possess it pursuant to Sec-
tions 14093 to 14097, inclusive, or for export. (Statg.1967, e. 15.) ‘
_ Derivation: Agrie.C.1030 § 10805 (sce Derivation onder § 14001),
: 44 :
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Memorindum 69-64 —

CALIPORNIA ADMINISTRATIVE CODE PROVISIONS

Article 20, Injurious Herbicides

2448. Injurious Herbicides, The dircetor finds and determines
that herbicidal preparations contsining any of the following ‘l"qb
stances, or compounds thereof, Teferred to in these regulations as “in-
jurious herbicides,”” are injurious to many plants and crops grown
in various areas of the State:

{2} 2,4-dichlorophenoxyacetic acid (2,4-D}

{h) 2,45-trichlorophenoxyacetic qc:d §2,4,5-T]

(¢} 2-methyl-4-chlorophenoxyacetic acid (MCP)

{d) 24-dichlorophenoxypropionie acid {24-DP)

{e) 2,4,54richlorophenosypropionic acid (Silvex)

(f) 24-dichlorophenoxy butyrie acid {2,4-DB)

{g) 4-amino-3,5,6-trichloropicolinic seid (Picloram) (Torden), ex-
cept that Sections 2453, 2454 and 2455 shail not apply to use of prod-
mets containing this herbicide, and it shall not be applied by sireraft

‘within a hazardous area; provided however, any permit issued pursu-

ant to Section 2451 may include one or more of the proseriptions
specified in Sections 2453, 2454 and 2455,

{h) 34 dictloropropiopanilide (propasil), except that Sections
2453, 2454 and 2455 do not apply to injurious herbicides eonteining
only propanil,

Note: New authority cited: Sectlons 407 and 14003, Agricultural Code.

History: L. itewhxrt;de 20 (§§ 2449 to 2452, inclpsive) fled 12-21-45 (Register

No. §).
2, As;endme?nt filrd 10-3.55; effective thirtieth day thereafter (Rep-
ister 55, No. 15).
8., Ameudment filed 5-31-66; effective thiriicth dey thercafter (Reg-
ister 05, Neo. 16).
4, Amendment fled 4-12-67; effective thirtisth duy thereafter (Reg-
ister 67, No. 15).
8. Amendment adding subscction (h) filed 4-18-68, 83 an emergency:
;gecéive’ g?on filing, Certificate of Compliance included (Register
, No. 10}.

2449. Hazardous Areas. The director finds that risk of injury
to extensive plantings of suseeptible crops is likely to attend the use of
injurious berbicides within the following-deseribed areas, hereinafter
referved to as ‘‘hazardous areas'":

{a) Those portions of San Joaquin County and Sacramento County
bounded by a line beginning at the most northeasterly corner of San
Joaquin County at the poiut where said county line converges with the
Sacramento and Amador County lines; thence southeasterly along the
San Joaguin County line to where said ecunty line intersects State
Highway 68; thence following said highway in a sonthwesterly diree-
tion to its point of intersection with Tone Roead ; thence in a southwest-
erly direction on the Ione Road to its point of interscetion with State
Highway 83 near the town of Clements; thence in a northeasterly
direction on the State Highway S8 to its peint of interseetion with
the Clements-Linden Roud; thenee due south on the Clements-Linden
Road to its interscction with the Calaveras River;. thence gen-
erally northweslerly along the meanderings of the Calaveras River
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{Register &5, No. 7—5-15-65}

fo its first interscetion wiith Eight Mile Road; thence due west
along Eight Mile Road to Telegraph Road ('Thoruton Load, Lower Stock-
ton Road) ; thenee south along Telegraph Road to its intersection with
Disappointment Slongh; thenee it a westerly direetion following the
meanderings of Disappointruent Slough to its convergence with the
Stockton Deep Water Channel; thence northwesterly along the Stockton
Deep Water Channel to its convergence with Little Connection Slough;
thence in a northerly direction aloug Little Connection Slough tu its
convergence with Potate Slough; thence in a northwesterly direction
along Potato Slough to its convergence with the San Joaquin River;
thence northwesterly along the San Joaquin River to its convergence
with the Mokelumne River; thence generally northerly along the Mokel-
umneg River to its convergence with (Georglanna Slovugh; thenve in a
northerly direction following the meanderings of Georgianna Slough
to its convergence with the Sacramento River near Walnut Grove; thence
northwesterly along the Sacramento River to its interscction with the
first Standard Pargliel north (near the Paintersville Bridge); thence
due east nlony the first Standard Parallel north to its point of intersec-
tion with the Sacramento-Amador County line; thenee south along the

Sacramento- Amador County line to the point of beginning.
(b) All of Merced County, except those portions thereof hounded

and described as follows:

{1) Commencing at a point where the Stanistaus County-
Merced County line crosses the westerly line of Scction 13,
Township 5 south, Range 11 east, M. I}. B. & M., and from
said point of beginning southerly along said westerly line of
Section 13 to a scction corner common to Scetions 13, 14, 23,
and 23, Township 5 south, liange 11 east; thence casterly along
the northerly line of Scction 24, Townskip 5 south, Range 11
east, andd easterly along the northerly line of Section 19, Town-
ship 5 south, Range 12 cast, to a sestion eorner common to
Sections 17, 18, 19, and 20, Township § south, Range 12 east;
thence southerly alony the west line of said Scetion 20 1o a
section corner common to Sections 19, 20, 23, and 30, Town-
ship 5 south, Range 12 east; thence casterly along ilie north-
erly line of said Secction 29 1o s seetion corner common to
Sections 20, 21, 28, and 29, Township 5 south, Range 12 cast;
theuce southerly along the west line of said Section 28 to a
section corner common to Sections 23, 29, 32, and 33, Town-
ship 5 south, Range 12 east; thence easterly alony the north-
erly liue of Scetions 33, 34, and 35, Township 5 south, Range
12 east, to a point wlhere said line evosses Dry Creek; thenee
northeasterly along the meanderings of the northerly bank of
said Dry Creek to a point where said Dry Creck crosses the
Turlock Road in Section 25, Township 5 south, Range 13 east;
thence northeasterly along the northerly edge of said Turlock
Road to a poiut where the said Turloek Road meets the Merced-




Snellinz Road in Section 13, Township 5 south, Range 13 east;
thenee southerly along sald Merced-Snelling Road (State
Ilighway 123B} to where said Merced-Snelling Road crosses
the northerly line of Section 26, Towanship G south, Range 13
east; thence ensterly along the northerly line of Sections 26,
25, and 30, Township 6 sonth, Range 13 east, to the Hornitos
Road; thenee northeasterly along the Hornitos Road to a
point where said Hornitos Road crosses the Merced County-
Mariposa County bouudary line; thenee novthwesterly along
gaid Merced County-Maripesa County boundary line to the
interscction of the said Merced County-Mariposa County
boundery line with the Merced County-Stanislans County
boundary line; thence southwesterly along said Mereed County-
Stanislans County boundary line to the peint of beginning.

(2) All of Sections 1,2, 3, 4, 5,6, 7, 8, 9, 10, 11, 12, 18,
17, 20, 21, Township 8 south, Range 13 east; and Seetions 1, 2,
9, 10, 11, end 12, Township 8 south, Bange 12 east,

(e) All of Madera County west and south of a line drawn in a
sonthensterly direction from the northiwest ecorner of Section 13, Town-
ship 8 soutb, Range 16 east, to the sonthwest corner of Section 15, Town-
ship 12 south, Range 19 east; thence continuing said line east along the
south boundary of Secction 15, Township 12 south, Range 19 cast and its
eontinnation to the Suan Joaguin River; also Sectinus 2, 8, 4, 8, and 9 of
Township 11 south, Range 18 east, and Scotian 20, Township 9 south,
Runge 17 cast, and Section 8, Township 12 south, Range 20 cast,

{@) All of Fresno County Jying west of a line beginning at Friant
Dam and continuing southeasterly aleng the Friant-Kern Canal to its
point of intersection with the north boundary of Section 35, Township
13 south, Range 23 cast (near its crossing of the Kings River); thence
due east along said boundary line to its intersection with the east bound-
ary of Township 13 south, Range 24 east; thenee south along said east
boundary of Townshin 13 south, Runge 24 east and eoutinuing south
along the cast boundary of Township 14 south, Range 24 east to the
county boundary line,

{e) All of Kings County.

() All of Tulare County lying west of a line drawn southeasterly
from the northwest corner of Township 15 south, Range 25 east on the
Fresno-Tulare Ceunty line to the southeast corner of Township 17 south,
Range 27 east; thence due south alone said east boundary of Range 27
east to the Kern County boundary line.

{g) Those portions of Kern County deseribed as follows:

(1) Devils Den Area. All of Township 25 south, Range
18 east, Township 25 south, Runge 19 cast, Township 26 sonth,
Range 19 east, and all of Township 26 south, Range 18 east,
north of State Ilighway No. 486,

(2) Al that area bounded by a line commencing at 2 point
en Tulare-Kern Courty line at northeast corner of Township
25 gouth, Range 27 cast; thence south along the east bonndary
of Range 27 east to the north boundary of Township 29 south;




- thenee east along the north boundary of Township 29 south
to the east benndary of Ranpge 20 east; thenee south along the
east Loundary of Iiange 20 east to the north boundary of
Township 30 south; thence east along the narth boundary of
Township 30 south to the cast boundary of Range 30 east;
thenee soutl: along the cast bonndury of Range 30 east to the
south bouundary of Township 32 south; thenee southwesterly
to the northwest eorner of Seetion 1. Township 10 north, Range
18 west; thenee continuing sonthwesterly to the southeast
corner of Township 18 norch, Iinnge 19 west if so projected;
thence west along the south boandary of Toewnship 10 north
to the west boundary of Range 20 wost ; thenee north along the
west boundary of Range 20 west to the south boundary of Town-
ship 11 north; thenee west along the south beundary of Town-
ship 11 north to the west houndary of Range 21 west; thence
north along the west boundary of Range 21 west to the south
boundary of Township 12 perth; thenee west along the south
boandary of Township 12 north to the west boundary of Range
22 wust; thenee north along the west boundary of Range 22
west to the south boundary of Township 32 south; thenee west
elong the south bLoundary of Township 32 seuth to the west
boundary of Runge 25 east; thenee north along the west
boundary of Range 23 east to the south boundary of Township
29 south; thenee west along the south boundary of Township
28 south to the west boundary of Range 23 east; thence north
along the west boundary of Range 23 east to the south boundary
of Township 23 south; thence west along the south boundary
of Townshin 25 sout!l to the west boundary of Range 22 cast;
thenee novti alone the west boundary of Ranga 22 enst to the
north boundary of Townshin 27 souath; thenee east along the
north boundary of Township 27 south to the west boundapy
of Ranae 22 cast; thence north alonz the west boundary of
Range 23 cast to the north beundary of Township 26 south;
thence east along the north boundary of Township 26 south
1o the west boundary of Range 74 cast; thenee north along the
west boundary of Tanee 84 east to the ern County line; thence
east along said conuty line to the peint of eommencement,

(4) Rosamond Arca. Inzludes all of Township 9 north,
Range 14 west, Towaship 9 north, Range 13 west, and Town.
ship 9 norilt, and Runge 12 west.

Higtery: 1. Amendment filed 3-25-63 7 efective thirticth day therenfter {Regis-

ter G3, No. B). For priox histery see Register G0, No. 23,
2. Amendment fled 56155 effective thirtiell dluy thercafier (Reg-
ister 63, No. 7).
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2450. General Regulations. The following provisi
all uses of injurivus herbicides, whother or not a I;}crmito?ssrzﬁggeé{?

(a) Packages of injurious herbivides shall not be opened or cx:
pos{cd,_n}:d_opcnnd gonfainers or leaky containers or equipment in
which injurious hevbicides have been used shail not be stored or handled
at any place where they may eantmoinate other pesticides, fertilizine
materials, planting sced, nursery stock, or plants for sale t'o or owned
by another poersen.

(b) Injurions herbicides, or empticd containers or parts thereof
shall not be dumped or loft unattended at any place where plants of
vitlue may be injured by the vapor or by water flowing throush or over
the material, or wlhere contaminated soil is likely to ba tran:ported or
used in proxinmity to suseeptible crops, .

- (e} Equipinent used for injurious herbicides shall not he stored in
any place nor wsed for any purpsse wherehy susceptible erops may he
afected. " ' i

(d) All equipment for applieation of injurious heriheides shall
be suitable f_or sueh purpose and shall be properly adjusted and regu-
lated when in use 6 as to prevent dvirt of e horbicide antside the
treated area. Equipment for applieation of injurions herbicides by
mireraft shalf be leakproof, with flow of lignid to nozzles controled by a
posilive shutoff system whereby ouch individual nozzle is equipped
with a cheek valve and the flow of lgail controllod by a suek-haek
dcv{{*c or a hoom pressure release deviee; or each individual nogzle
equipped with & positive aefion valve,

{e} No injurions herbieide skall be discharged directly over or
apon any property without authorization from the owner or operator
of such property. '

_ (I} Nothing in these regulations shall be construed to permii use
of injurious herlicides in anv of the following forns:
(1) Acrosol.
p {2) ];]}ig{}:]:; \lro!ulile Iliquid, snch as methyl, ethyl, propyl
isopropyil, buiyl or amyl (pentyI) esters, except as i
in Seetion 2455.} sl tponsl) b B phemiaed
{3) Duast or powder, except:
- {A} As a constituent in a fertilizer applied sotely to
lawns,

(B) As 2 "dustless powder” or in granular or pel-
leted form applied by hand.

{g) Unless expressly authorized by permit, no aprlication of an
injurious herbicide shall be made when wind velocity exceeds 10 miles
per -hour; nor st a height greater than 10 feet above the ground when.
wind wveloeity exeeeds fve miles per hour,

(b} No injurious herbicide shall be used under circumstances
where injury is likely to result to plants of value on property other
than the property to be treated, either through drift of the herbicide
during application or through subsequent movement of vapor or eon-
taminated dust in the wind; nor at any time when the form of the
herbicide, the method of application, the eondition of surrounding
erops, weather conditions, or other eircumstances present risk of in-
jury to crops.

Hiztory: 1, Amendment filed 2.14-52; effective thirticth day therealter (leg-

{ster 27, No. 4).
2. Amendment filed 8-2-04; elective thictieth day thereafter {Reg-
ister 54, Ne. 12).
3. Amendment Gled 10.3-55; eNective thirticth day thereafter (Reg-
i Ister 55, No. 15).
4. Amepdment fled 1-19-56; efective thirtieth day therealter (Reg-
ister 56, No, 2). )
'8, Amendinent filed 5-G65; cffcctive thirtieth day thervaficr (Reg
ister 64, No. 7).
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2451, Permits. (a) Injnriousherbicidesshall be used only under
ermit of the agricultural commissioner or under his direct supervision
in any county in which there is a commissioner, or under permit of the

. Director in any county in which there is no commissioner, except as

follows:

(1) No permit shall be required to use an injurious
herbicide delivered in a quantity of not maore than one gallon
of liquid formulation in any 24-hour period if the formulation
delivered contains not more than 1} pereent by weight of
injurious herbicide.

(2) No permit shall be required to use an injurious
berbicide delivered in a quantity of not more than one pint
of liquid or one pound of dry formulation in any 24-hour
period regardless of the percentage of the active ingredient in
the material.

(3) No permit shall be required to use a commercial ferti-
lizer, agricultural mineral or granular material, containing
less than 10 percent of injurions herkicide, prepared for use as
a dry material without further dilution and delivered in a
quantity of not more than 50 pounds in any 24-hour period.

{4) No permit shall be required to use an injurious herbi-
eide impregnated in a wax bloek intended for application to
weeds in grass..

{5) No permit shall be required to use an injurious herbi-
cide when sold as a diluted, ready-to-use solution in a eontainer
of one quart or less.

(6) No permit shall be required of any agency of the
State of California, or of its officers, agents, or emplovees act-
ing within the scope of their authority while engaged in or

conducting or supervising research on materials subject to
these regulations.

{7) No permit shall be required to use an injuricus herbi-
cide containing only 24-dichlorophenoxy butyrie acid
{24-DB) or compounds thereof, outside the hazardous area
deseribed in Subsection 2449 (a).

(b) Every applicant for a permit shall furnish to the commis-
sioner such information as the commissioner may require concerning
his equipmant, facilities, and plan of operations for using an injurious
berbicide, and the location and condition of susceptible crops in the
vicinity of the area proposed to be treated. Prior to the granting of any
permit to use an injuriovs herbicide, the commissioner may cause an
inspection to be made of the equipment to be used, the facilities for
disposal of empty containers and for storage or handling of unused
materials, and the crops and properties in the vicinity of any area to
be treated, in order to determine the conditious, if any, to be specified
in the permit.

(e} Either the grower or the pest coatrol operator or both may
apply for a permit, but ne permit iy valid for use by any operator or
person not named in the permit. ;

{d) Permits to use injurious hecrbicides within hazardous areas
during the period from March 15th to October 15th shall be issned for a
term of not more than one week. Permits to use injurious herbicides,
exeept within hazardous areas during the period from March 15th to
October 15th, may provide for use on one or more properties, at one or
more times, and by one or more methoeds, in the discretion of the commis.
gioner ; but no permit shall be valid for more than one year from the date
of issue. A copy of each permit shall be retained by the commissioner,

(e) If, at any time, symptoms of an injurious herbicide shall
appear gencrally throughout commercial plantings of suseeptible erops
in any area, the director shall cause a field inspection to be made, If, as
a result of such inspection, it shall appear to the director that substantiat
injury will result to such cominercial plantings if application of an
injurious herbicide continues within such arca, the direztor shall cause
all permits issued for applications within such area to be canceled, and
shall provide that no additional permits shall be issucd therein until
future order by the director.

s s
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- {Crap}
-application to be made by. ,. 2

Hirtory: 1. Amendment filed 2-10-62; effcelive thirtieth day thereafter {Regie-
ter 62, No. 4). ¥or prior history see Register 58, No. 3.
© 2 Amendment filed 5.665; effective thirtieth day thereafler (Reg-
ister ©5, No. T}.
3. Amendment filed 5-21-60; effective thirtieth day thercafter (Reg.
ister 06, Ne. 16.)

2452, Forms. {a) Applications for permits to use an injurious
herbicide shall be substantially in one of the following forms, to be
atiached to or incorporated in each permit: '

(1) APPLICATION TO USE INJURIOUS HERBIGIDES

i Application is hereby made for = permit to uge approximately .. pouands
________________________________ on epproximately ... .. ____#cres of
{Brand name of herhiclde} PP y ‘ °

(Trpe of equipment)
operated BY e on or abovt ... .

Inte
Applicant deelares that he has rgad ::md ounderstinds and ackpowledges
the conditions specified in the ru'es snd regulatioms of the Director of Agri-
pulture pertaining to the use of injurious herbicidrs, and the further conditions
apecified In the permit to be issued upon this application.
Applicant further declares that he understandy apnd acknowledges that
auch permit doea mot operate to relieve him from Uability for any damage to
the property of another caused by such use.

(Date}

[Applicant’'s signature)
(Muiling address)

{2) APPLICATION TO USE INJURIOUS HERBICIDES {SEASONAL)

Application i3 bereby made for a permit to use Injurions bherbicides con-
talning. e withiu the Cownty of
during the ealendar year 19.....

Applicant declsres that he has reed end onderstands and scknowledyes
the conditions speeified in the ryles and repulntions of the Divector of Agricol-
ture pertaining to the use of injurious herbiciles, and the further conditions
ppicified in the pormit to be issuwed upon this application.

Applicant further declares that he understonds eod ackoowledpes that
such permit does not operate to relieve bim from linbility for auy damage to
the preperty of another caused by zuch use.

. T T (Arplieant's signature}
"""" by """ Wtaitiog sddress)
{b) Permits to use injurious herbicides shall be substantially in

the following form:

PERMIT

Permission §s herehy given 1o use injurdcus herbicides vs apeeified in the
attached application. This permit is conditioned upon complinnee with al lnws,
rales, and regulatious applieable to the use of such herbicides, and upon the .
following additiont] conditlons: . i —————

e Ll AP B e o A e e B i e e A Bl L B A S i e kRS ek e e A o b B b e

This permit is valid only for the use £nd moder the conditions herein
:%nted or Implicd, and shall be void upon breach or fallure of mny suck con-
tion.
This peralt expires_ . onless pooner reveked,

(Agricuiioral Coomelssioner)
wem- County

By

L S

. (e} A statement certifying that the person to whom delivery o}
en injurious herbicide is made holds a valid permit to use such herbi-
eide, ineorporated in, endorsed upon, or attached to a copy of the
invoice, delivery slip, permit, or other document speeifying the kind
and quantity ¢f injurious herbicide delivered and the date of delivery,
ghall be retzined by the seller and made available for inspection by

o
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the director or the comraissioner during regular business hours, Such
statement shall be substantially in the following form:

A valld permit, No.._.___._, issued by the Agricoltural Commigsi
s s s OO LY B8 use the kind nnd quantity of Lerbiride e:l::a?;l::
s mmnn e o -y f€ScTibed berein, I8 held by the person whose neme s mb-
scribed, to whorm delivers of said herbicide is made.

-

e e By SE——————
{Dats) }
History: 1. Amendment filed 8-254; effective thirtieth day thereafter (Reg-
ister 04, No. 12).
2. Amendwent filed 10-3-55; effective thirtieth day thereafter {Reg-
ister G5, No. 15).

2452.1, Propanil. (a) No herbicide containing propanil shall
be applicd by aircraft on any area situated within one-half mile of any
cultivated cemmercin! prunc orchard belonging to any person other
than the owner of the property being treated, unless there is & con-
tinuous air flow of not less than three miles per hour away from sueh
prune orchard during application, nor on any area situated within two
bundred feet of any such planting regardless of direction of air flow.

{b) No herbicide containing propanil shall be applied by ground
equipment on any arca siluated within one-fourth mile of any eulti-
vated commoereial prone orchard belonging to any person other than
the owner of the property being treated, unless there is a eontinuous
air flow away from such orehard during application, nor on any area
situated within onec-hundred feet of any such orchard repardiess of
direction of air flow.

{e) A continuous smoke column or other device satisfactory to the

" commissioner shall be cmplayed to indieate to the operator of the appli-

cation equipment the direction and velocity of the air flow, and indicate
a temperature inversion by layering of smoke, at the time and place of
treatment. .
{d) Nozzles shall conform to specifications approved by the Cali-
fornia Department of Agriculture as to design, arrangement, and oper-
ating conditions for the purpose of winimizing drift.
Note: Authority cited: Rections 407 and 13005, Agricultural Code,

History: 1. New scction filed 4-15-G5, as an emergeney; effective npon filing.
Certificate of Camplinnee included {Register 68, No. 18).

2453, Central Valley Operations. In addition to the regula-

tions set forth in Scetion 2430, the following provisions apply to the

use of injurious herbicides in the Sacramento and San Joaquin Valleys
outside the hazardous areas during the period from Marck 15th to
October 15th of each calendar year;

- {a) A continuous smoke colunin or other device satisfactory to the
commissioner shall be employed to indicate to the operator of the
equipment the direction and velocity of the air flow at the time and
place of treatment,

(e) No injurious herbicide shall be discharged more than 10 feet
above the erop. Discharge shall be shut off whenever it is necessary
to raise the equipment over obstacles such as trees or poles, -

{d) Nozzles shall eonform to specifications approved by the State
Department of Agriculture as lo design, arrangement, and operating
sonditions for the purpose of minimizing drift.

{#) No injurious herbicide shall be appiied by aircraft when the
temperature five feet above the ground exceeds 80° Fahrenheit, except
that operations may continue six hours after sunrise, regardless of
temperature, -

Nore: Additional authority eited: Section 1080.1 (renumbered 14032, 14033
and 14034, 1907 Stats. ¢. 15}, Agricultoral Code,

History: 1. New sectlon filed §-2-054; effective thirtioth day thereafter {Reg-
ister 64, No. 12),
2. Reponler of subsection (b) filed 4-12-55, na an emergency ; afective
wpon filing {Register 53, No. 6).
3. Awecndment filed 5-6-63; cffective thirticth day therefater [Reg-
Ister 65, Ko, 7). 5

— f}/_,..
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.. 2454, Hazardous Arex Operations. (a) In addition to the pro-
visions specified in Section 2430, the following provisions apply to the
use of injurious herbicides within hazardous arcas by moans of ground
equipment :

(1) Within these hazardous areas described in Section
24483, that portion of San Joaguin Covuty deseribed in Sub-
section (a) and Subsections (b), (e}, and (d), no injurious
kerbicide shall Le applied by ground equipment between
March 15 and Cetober 15 of any calendar year on any area
situated within two miles of any cultivated commercial vine-
yard or cotton planting belonging to any person other than

ths owner of the property being treated, unless thers is a con.
tinuous air flow away from such vineyard or cotton planting
during application, nor on any area situated within one-half
mile of any such vineyard or eotton planting regardless of
direstion of air flow.

{2) Within thosc hazardous areas deseribed in Section
2449, that portion of Sacraments County deseribed in Sob-
section (a) and Subseetions {e), (f}, and (g}, no Mmjurious
herbicide in ester form shall be applied by ground eguipment
hetween March 15 and October 1 of any calendar year on any -
ares situated within twe miles of any cultivated commercial
vineyard or cotton planting belonging to any person other than
the owner of the property being treated, unless there is a con-
tinnouns air flow away from such vineyard or coiton planting
during application, nor on any area sitmated within one-half
mile of any sueh vineyard or eotton planting regardiess of
direction of air flow; and no injurious herbicide in any form
shall be applied by ground equipment between March 15 and
October 1 of any calendar year on any area situated within
one-half mile of any ¢nltivated commercial vineyard or cotton
planting belonging to avy person other than the owner of the
property beinr treated, unless there is a continuous air flow
away from such vincyard or cotton pluniing during applica-
tion, nor on any area situated within 100 feet of any such
vineyard or eotton planting regardiess of direction of air fow.

(3} No injurious herlicide shall be applied by pround
equipment within a hazardous area at any time when wind
velocity exceeds seven miles per hour,

{4) No injurious berbicide shall be applied within a
bazardous area by ground ecquipment with nozzles having an
orifice less tham 0.059 inch in diameter nor at & pressure
greater than 30 pounds per square inch nor at a rate less
than 25 gallons of mixed material per acra

(b) In addition to the provisions speeified in Section 2450, the fol-
lowing provisions apply to the usc of injurious herbicides within
bazardous areas by means of aireraft:

(1} No injurious herbicide shall be spplied by or Inaded
into any aircéraft between Mareh 15 and Oectober 15 of any
ealendar year at any place situated within a hazardous arca,
except as provided in Sunbsections (e), (d), (f), and (g).

{2} No injurious herbicide shall be applied by aireraft
within a hazardons area when wind velocity exceeda five miles
per hour, -

{8} No injurious herbicide shall be applied by aircraf
within a hazardous area with noxsles having an orifice less
than 0.0625 inch in diameter, nor with any devies or mechan-
ism which would eause a sheet, fan, eone or other dispersion of
the discharged material, nor at a pressure greafer than 45
pounds per square ineh. Orifices shall be directed backword

r
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with the slip streum or not more than ten degrees downward
from the horizontal axis of the wing section,

{4) No injurions berbicide shall be discharged from air-
eraft within a hazardous area at an altitude greater than 10
feet above the crop.

{c)} Within that portion of the hazardous arca situated in Sacra-
mento County as deseribed in subseetion (2) of Section 2449 injurious
herbicides may be applied by airera® between March 15 and OQctober
15 of auy calendar year under the fellowing conditions:

{1} Such application may be made only when, in the
opinion of the Commissioner, it is safe and feasible to do so,
taking into account, among other things, the proximity of
suseeptible plants, and ornly under the direct supervision of
the Commissioner,

(2) At the time of each such application & record shall be
made and signed by the permittee, and also signed by the
eommission, showing :

{A) The date and time of application.

{B) The direction and velocity of the wind, inelud.
ing all changes during application.

(C) Temperature and humidity readings, taken at s
height of five feet above the ground on the premises being
treated, at the beginning and the end of each day's ap-
plication.

(D) A description of the manner of application and
the condition of the eguipmert used.

{E) Time, kind, concentration, and quantity of
herbicide and of each diluent, earvier, and additive used.

- (F) Names of agrienitural pest eontrol licensece and
pilot opcrating the aireraft, and name of the grower for
whom the injurious herbicide is applied.

()

A copy of the reeord shall be submitted by the permittee
to the commissioncr within 48 hours of each application, and
shall be retained by the eoromissioner as a public record for
three years.

{8) No injurious herbicide in an ester form shall be ap-
plied,

{d) Within the bazardous areas described im Section 2449, sub-
sections (d), (e}, (f), and (g), injurious herbicides may be applied
by or Joaded into aireraft between Qctober 15 and March 31, subject
to all conditions of the permit.

(e) In addition to all of the provisions of this Article 20, the
following speecial provisions apply to the use of injurious herbicides

.within the Lazardous area described in Section 2449, Subsection (a)
except that portion siiuated within Sacramento County, between
Mareh 15 and October 15 of any calendar year:

1) No injurious herbicide shall be ap;glied on any prop-
erty (sit)natcd Btiithin two miles of any cultivated commercial
vineyard ; ) . S5 e

{2) No injurious herbicide in an ester fqrm
i by sircraft between

4 urious herbicides may be applied by sirerell belw
}Iaregl]lﬁlﬁld October 15 of any calendar year upon the conditiona set

in this Subsection 1
ﬁ:ﬁe:!n in Scetion 2449 (a) bounded aud described as follows:

(Y

(f) within that portion of the hazardous aresa




Commeneinz at the intersection of the prolonged east
lice of the dredger cut on the east side of the Bishop Tract
and the ceuter line of Disappointment Slough aud running
thence northerly and westerly along the east and north sida
of the dredger cut to the northeasterly eorner of Bishop Traet,
thence northwesterly along the east line of the dredger eut on
the east side of Rio Blanco Traet to the center line of White
Slough, thenes westerly along the center line of White Slough
to the center line of Little Potato Slough, thence southerly
along the ceater line of Little Potato Slough to the center
line of Litile Conncetion Slough, thence southerly along the
ceater line of Little Connection Slough to the center line of
the San Joaquin River, thenee easterly along the center line
of the San Joaquin River to the center line of Disappointment
Slough, thence easterly slong the center line of Disappoint-
ment Slough to the point of commencement of the herein de-
seribed parcel which contains Bishop Tract, Rio Blanco Tract,
King Island and Empire Tracts.

(1) Injurionus herbicides may be used snd applied by
gireraft only when, in the opinion of the Apricultural Commis.
sioner of San Joaquin County, it is safe and feasible to do so,
aud he issucs & permit therefor,

(2) No application of an injurious herbicide by aireraft
may be made during the period from Mareh 15 to October 15
of any calendar year in the area above deseribed unjess such
application is under the direet supervision of the Agricultural
Commissioner of San Joagquin County.

(38) At the time of each such application a record shall
be made and signed by the permittee showing the information
required by Subsection (c¢) (2) of this Section, and signed by
the commissioner, A copy of the record shall be submitted by
the permittee to the commissioner within 48 hours of each ap-
plication, and shall be retained by the commissioner es a pub-
lic record for three yesrs.

(g} Injurious herbicides may be applied by aireraft bstween
March 15 and Oectober 15 of any calendar yezr upon the conditions set
forth in Section 2454 {c) within that portion of the hazardous area in
%I;a]reed County defined in Scetion 2449 (b) bounded and deseribed as

Qillows:
(1) Commencing where the Merced-Fresno County line
intersects the northerly line of Section 14, Township 11 south,

Range 12 east, M.D.B. and M.; thence southwesterly slong
said County line to its intersection with the westerly line of
Bection 12, Township 12 south, Range 11 east; thence north-
erly along said line and the westerly Jine of Section 1, Town-
ghip 12 south, Range 11 east, and the westerly line of Sections
36, 25, 24, and 13, Township 11 south, Rarnge 11 east, to a
section corner common to Sections 11, 12, 13, and 14, Town-
ship 11 south, Range 11 east; thence easterly along the north-
erly line of said Section 13 and the northerly line of Seetions
18, 17, 16, 15, and 14, Township 11 south, Range 12 east, to
the point of origin.

(h) Injurious herbicides containing 24-dichlorophenoxy butyrie
actd in ester form shall not be applied within that portion of the
hazardous area deseribed in Subsection 2449 (a) of this Article 20
between Mareh 15 and October 15,

KNore: New authorlty cited: Sections 407 and 14003, Agricultural Code. Ref-
erence: Section 14005, Agricultural Code.

Ristory: 1. Awcndment to subsection (b){3) fted 2-6-€68 as su emergency;

effective upon filing (Register 08, Ne. 6). For prior history, see
Repizter (7, No. 156,

2. Certifieate of Complinnce--Section 114221, Geovernment Code,
filed 4-18-G& [Iiegister G5, No, 16).




2455, Highly Volatile Liguids. Permits may be issued for the

use of injurious herbicides in highly velatile liguid form only within
the ereas and under the conditions speeiried in this seetion.

{(8) In additien to the regulations set forth in Section 2450, every

‘permit for the ase of injurious herbieides in highly volatile form shall
be subjeet to the following conditions:

area

(1) Such herbicides shall Lie delivered in unopened non-
returnable contuiners directly from the registrant to a point
within the area hereinafter deseribed, and shall not thereafter
be transported outside said area. :

(2) Equipment used for applying such herbicides shall
not be moved outside said area while carrying sueh herbicides
either in concentrated or in dilute form.

{3) Empticd containers of such berbicides shall not be
be transported autside said area ¢r used for any purpose other
than the bandling of injnrious herbicides within said area,
and immediately following such use shall be destroyed by
c¢rushing and burying.

{b) The provisions of this seetion appTr to the following deseribed

All that area in San Luis Obispe County bounded by &
line beginning at the northeast corner of Township 25 south,
Range 16 east; thence south and east elong the San Luis

Obispo County-Kern County boundary line to the southeast
eorner of Secetion 31, Township 10 north, Range 24 west;
thence west and worthwesterly along the San Luis Obispo
County-Santa Barbara County boundary live to the west line
of Township 32 south, Range 18 east; thence north along the
west line of Township 32 south, Range 18 east to northwest
corner of this Township; thenve along the divide of Lia Panza
Range, that is along an approximately straight line drawn
througzh Branch Mountain Lookout Siation and Black Moun.
tain Lookout Station, to the northwest corner of Township 29
south, Rangc 15 east; thenee west along the north line of
Township 29 soutl, Range 14 east to west line of Township
28 south, Range 14 vast; thenee along the west line of Township
28 south, Range 14 east and Township 27 south, Range 14
east to sonthwest corner of Township 26 south, Range 14 east;
thence west along the south line of Tewnship 26 south, Range
13 enmst, to southwest corner of sald Township; thence north
along the west line of Township 26 south, Range 12 east and
Township 25 south, Range 13 east to the Menterey County
line; thenece east along the San Tuis Obispo County-Monterey
County boundary line to point of beginning.

{¢) The provisions of this scction apply to the following deseribed

area during the period from December 1 to March 1:

That portion of Merced County doserilied in Seetion 2449,
subsection (b) (1), and that contignons pertion of Stinislans
County deseribed as follows:
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Commencing at a point where the Stanislans County-
Mereed County lins erosses the westarly houndary of Seetion
22, Township 5 south, Ranwe 11 rast, M.D.B.&M.; thence
northerly alung the westerly Yine of Soctions 22, 15, 10, and 3,
Township 5 seuth, Range 11 east Af D.R.&AL; thence north-
erly along the westerly line of Sections 34, 237, 22, 15, 10,
and 3, Township 4 south, Ranze 11 enst, MDBEM. to a
point where the szid westerly line of said Seetion 3 as ex-
tended crosses the tracks of the Oakdale Branch of the South-
ern Pacifie Railroad Company; thence northwesterly along
said Oakdale Branch of the Southern Pacifie Railroad Com-
pany tracks to a point where the said Oakdale Branch of the
Southern Paeific Railrond Company traeks eross the Tuslomne
River; thenee northensterly along the meanderings of the gaid
Tuolumne River to a point where the said Tuclumne River
crosses the Stanislaus County-Tuolumne County line; thenee
southeasterly alonz the Stanistaus County-Tuolumne Connty
line to a point where it erosses the Stanislaus County-Merced
County line; thence southwesterly along said Stanislaus
County-Merced County line to the point of bepinning,

(d) The provisions of this section apply to the following deseribed
area:
AN of Liassen County. ) ) )
(e) The provisions of this section apply to tee following deseribed
area: .
All of Plumas County. _ ‘
(f) The provisions of this seetion apply to the following deseribed
ares: .
All of Sierra County. g .
(g) The provisions of this section apply to the following deseribed
B i ' X the Tulelake area deseribed
Modae Couunty, except th 1
as Tﬁ?nsolfipso-iﬁ, 47, and 48 north, ilange 3 east, and the west
balf of Townships 46 and 47 north, Range § east. e
(h) The provisions of this Scction apply to the following deseribe

aress All of Inyo County.

(i) The provisions of this Scetion apply 1o the following deseribed

e Al of Mone Coundy.

Notr: Autharity ecited: Sectious 16, 1040 and 16861,

Hstgeys S i?ér“gé No. 3). For prior Listery sce Register 61, No. 8

Agricaltural Code.

pent filed 2-21-8i; offretive thirtieth day therenfter (Reg-
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Article 21, Injurious Materials

2460, Findings of Fact. The dircctor finds and determines that
the injurious matcrials listed in these regulations must necessarily be
applied in pest ecntrol and other agricultural operations for the produe-
tion of various crops of major economic importance to enable growers
of California to produce erops and livestock preduets of good quality at
costs that enable the consuming public to obtain such products at reasor
able prices; that unless carefully used, such injnrious materials are likely
to cause injury to persons, animals or erops, other then the pest or vege-
tation which it is intended to destroy; that these regulations governing
the application of such materinls in pest enntrel and other agricultural
operations ars reasonably caleulated to avoid such injury, and are neces-
sary for the proper use of sueh materials.

Notr: Authority cited for Article 21 (F§2460 to 2404, Inclusive) @ Sectiony 18
end 1350, Azrieaftural Code. Additional autherity cited : SBectinas 1080.1 and 1080.3,
Agricultural Code.

Bistory: 1. New Acticle 21 (§§2460 to 2404, inclosive), filed 8-8.50; effective
thictieth day thercafier (Hegister 21, No. ).

2481, Injurious Materials. The director finds and determines
that the materizals specified in this section are *‘injurious materials™
within the findings and determinations of Seetion 2460. Said injurious
materials are;

{a) Certain arsenic compounds, to wit:

(1) Csaleium arsenate

(2) Standard lead arsenate

(3) Copper acetoarsenite (Paris green)

(4) Sodinm arsenite, inchwding any preparation of arse-
nic trioxide or arsenous acid with sodinm hydroxide or sodium
earbonate which contains as an active ingredient arsenic all
in soluble form,

{b) Certain organic phosphorus compounds, fo wit:

{1) Tetraethyl pyrophosphate (TEPP)

" ()2) 0,0-diethyl O-para-nitropheny! thiophosphate (para-
thion

(3) 0,0-dimethyl O-para-nitrophenyl thiophosphate
{methyl parathion)

{4) O-ethyl O-para-nitrophenyl thionobenzenephospho-
nate {EPN)

(5) Octamethyl pyrophosphoramide (OMPA)

{6) 0,0-diethyl O-2{ethylmereapto)-ethyl thiophosphate
{demeton) (Systox) ,

(7} 2-Carbomethoxy-1-methylvinyl dimethyl phosphate
{Phosdrin)

(B) 0,0-dicthyl S-(ethylthiomethyl) phosphorodithioate
{Thimet)

{87 0,0-diethyl 8-2-{ethyithio) ethyl phosphorodithioate
(Di-Syston), except that pesticide formulations in granular
form containing not more than 2% thereof, or dry commercial
fertilizers in granular form eontaining not meore than 1%

thereof, shall not require & permit nader the provisions of
Section 2463, ‘
(10) Dimethyl Phosphate of 3-Hydroxy, N,N-Dimethy!-
Cis-Crotonamide (Bidrin Insecticide)
¢} Chleropierin ) ‘
gﬁ}:fwv: 1. fmemlmcn: filed B-T-01; designated gﬂ'actwe 1-3.-62 (Register 61,
No. 16). Yor prior history, see Register 3, No. 14.
. Amendment filed 10-18403 ; efuctive thirticth day thercalter (Reg-

i 63, No. 18). ;
. :::m]n'-n::u‘: filed 5.11-61 ; ecetive thirtieth duy thereafter (Regis-

(0. 10}, .
" ::;S:;l;‘:ut filed 1-28-66; cffective thirtinth day thercafter {Reg-

ister 60, No, 3)
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2461.1. Restricted Materials. The dircetor further finds and
determines that the injurious materials specified in Seetion 2461 re-
quire regulation in a manner differing from the regulation required
for the injuricns materials speeified in this seetion to the extent pre-
vided in this article. To fasilitale the identification thereof, the mate-
rials specified im Section 2461 are desizuated *‘injurious materials®’
aud those speeified in this section are designated ‘‘restricted mate-
rials,” Said Jdesignations are used hereafter in this article and shall
be applied accordingly.

The dirvector finds and determines that the materials specified in
this seetion and referred to in this article as “restricted materials™
arc injurious materials within the findings and determinations of See-
tion 2460, Said restricted materials are:

{8} Certain chlorinated orzanic pesticides, to wit:

{1) Dichlorediphenyltrichlovocthane (DDT)

(2} Diehlorodiphenyldichloroethane (DDD} (TDE)

(8) Dieldrin

(4) Endrin

(5) Heptachlor

{6) Toxaphene :

History: 1. New scction filed 5-11-84 ; effective thirtieth day thereafter (Regis-

ter 64, No. 10).

2462. Time and Conditions for Use. No injurious material or re-
stricted material shall be msed in pest control or other agricultural
operations in any area of this State in violation of any of the following
conditions:

{a)} No injurious material or restficted material shall be applied
under any cireumstances or in any location where damage, illness or
injury appears likely to resnlt, through direct epplication, drifi or
residue, to persons, animals (including honeybees) or erops other than
the pest or vegetation which the material is intended to destroy.

{b) Application of injurious materials and restricted materials
shal! be substantially confined to the property to be treated, and no
injurious ruaterials or restricled materials shall be discharged ounto any
property without the consent of the owner or person in possession
thereof. Consext of the owner or person in charge thereof will net be
required if the application is perforuied by auny lecal district or other
public agency which has entered into a conperative agreement with the

California ?L:pzn‘tmcut of Public Health under authority of Division
3, Chapter 5.5, Scetion 2126 of the Iealth and Safeiy Code,
(¢} Injurious matcrials and restricted maferials, or emptied con-

* tainers or parts thereof, shall not be damped or left unattended at any

place or under any conditions where they may present a hazard to
persons, animals (inelnding honeyhees) or crops.

(d) Before any injuijous material or restricted material is ap-
plied, the person responsible for making the application shall give
warning to all persons known to he on the property to be treated. Said
warning shall be adequatoe to advise each such person of the nature of
the material to be applied and the precautions to be observed, as printed
on the Inbel of the container of the injurions or restrieted wmaterial,
Such warning will uot be requived if the application is performed by
any local district or other public agency which has entered into a
eooperative agreement with the Californian Department of Public
Healih under aunthority of Division 8, Chapter 5.5, Seetion 2426 of
the Health angd Safiety Code, ’

(e} After any pest control material eontaining parathion, methyl
parathion, or O-cthyl O-para-nitrophenyl thionobenzenephosphonate
(EPN) is applied at & rate greater than one pound of actual para-
thion, methyl parathion, or O-cthyl O-para-nitropheny! thionobenzene-
phosphonate (EPN) singly or in comblination, per acre, the treated
property skall be kept posted by the persen who autherized the appli-
eation for two weeks in such manner as to provide adequate warning
to persons who enter the property by the point or points of normal
entry. The warning notice that is posted shall be of such size that it
is readable at a distrnce of 25 feet and be substantially as follows:
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WARNIMG
DO NOT ENTER

This property trentcd with {Perathion) (Methyl parathion) {EI'N) on
v v mnman Ldate} and all perzons are warned te stay out for two weeks.

(f) Before any employes engages in handling or applying injuri-
ous materials or restricted materials or is required to work in areas
where residues of sueh materials remain in Injuricus amounts, he shall
be informed by his employer of the precantions recomnmended by the
manufactarer and by all approprinte industrial safety orders; and
shall be provided with adequate proteetive deviees as speeified in such
recommendations.

(g} {1} Before any injurions material or restricted mzterial
known fo be harmful to animals (ineluding honeybees) is
applied, notice shall be given by the person responsible for
making the application, to the owner of any animals (inelud-
ing honeybees), on the property to be treated.

(2) Injurions materials or resivicted materials known
to be harmful to honeylees shall be applied on blossoming
erops in which bees are working only during the hours and
under the conditions, if any, provided on the permit,

{A) If the material is to be applied over planis or
erops in bloom, notice shall be given by the person re-
sponsible for making the application to each owner of

apiaries located within one mile of the property to be
treated.

{3) The notice provided for in this Subsection (g) shall
be piven prior to treatment, allowing a rcasonable time, not
exceeding 48 hours, to protect the animals (including honey-
bees), providing the owner of the animnals (including honey-
bees) has previously made a request in writing to the agri-
eultural commissioner for such notification. Such notice shall
be given to the owner of the animals (including honeybees)
by the person responsible for making the application by eol-
lect telephone or telegraph message or other means provided
by the owner of the animals (including honeybees), and at
the owner’s expense,

(h) No injurious material or restricted maferial shall be used
for any purpose not speeificd on the label of the contaimer thereof or
on supplemental printed directions delivered therewith nor L::sed_ ina
manner contrary to such label er directions, unless such application is
expressly authorized by a permit issued by the agricultural commis-
gioner for the particular application involved. )

(i) No injurious material or restricted material in dust form s].mll
be applied when wind velocity exceeds five miles per hour at the time
and place of application unless such application 1s expressly authorized
by & permit issued by the agricultural eommissioner for the particular
application involved.

History: 1. Amendment fled 30-3-35; effective thirticth dmy thereafter (Regis-

ter 55, No. 15).

& Amendinent Giled T-257 na an emergency; effective cpon fling
{Register 57, No. 10},

8. Amendment fled 5-11-64; effective thirtieth day thereafter (Teg-
ister 64, No. 10}

4. Amendment Giled G-3-67; effective thictieth day thercafter (Reg-
ister O7, No. 22).
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spegidgji. irll’eg;r‘lg:. I:;il}.tiiot:s [I;Izzterials. (a} The injurious materials
eifie on 2301 shall be appiicd ouly under permit of th
.agrulzlgﬁlural comnussioner or under his direct supervision Ii?n any count;
n which there is a comnuissioner, or under permit of the director in any

couniy in which there is no commissioner, exeept as follows:
Bt él) No ermit skall be required to use a pesticide in
w dn: the only injurious material is ealeium arsenate, stand-
;r la}*}ad an;:?_nfite, or copper acetoarsenite (Paris gree,n), un-
dasa the pesticide is in a form suitable for application as a
n;;t!' ;r;t_hnut further dilution or mixing and is deliversd or

Mied In a quantity of more than 50 i

sppls 00 pounds in any 24-hour

. {2) No permit shall be reguired to u i

¢ par -

cord sold for eontrol of flies. prraiontrmisd

(8} No permit shall be required t fer
except as provided in Seetion 2463{?1.” " e chlovapierts,

(4} No permit shall be required to use pesticides con-
taining sodium arsenite when sold as diluted ready-to-use
syrups or dry baits registered and lobeled for use as poison
baits for the control of insects and other arthropods, snails
and slugs, or rodents.

(b) Either the grower or the pest control operator of both may
apply for & permit, but no permit is valid for use by any operator
or person not nemed in the permit,

{e¢) A permit to usc injurions materials shall be valid for the
calendar year for which issued, unless sooner revoked or suspended, or
orless an earlier date of expiration is specified. A copy of each permit
shall be retained by the issuing officer.

History: 1. Amendment flled 5-11.64; cffective thirticth day thereafter (Reg-
fster 64, No, 1), For prior history see Register €3 No. 18.

2463.1. OChloropicrin. (a) The provisions of this seetion shall
apply only in the followine deseribid areas, except that subsection (f)
of this section shall not apply in Merced County :

(1) Allof Orange County.
{2} All of Ventura County.
{3) Al of Mereed Connty.

{b) Chleropicrin shall be applied enly under permit of the agricul-
tural commissioner, except as follows:

{1) No permit shall be required to apply any prepara-
tion containing not more than five percent chloropierin.

(2) No permit shall be required to apply chloropierin in
a fumigatorium, agricultural warchonse, mill, or grain storage
facility.

{3) No permit shall be required to use chloropicrin de-
livered in a quantity of not more than 12 pounds in any
twenty-four hour period.

{c) Chloropicrin for field fumigation of soil shall be placed at a
minimum depth of six inches below the surface. Equipment for applica-
tion shall be eperated in such a manmer as to minimize drip when the
nozzles are lifted from the sml .

{d) The s0il shall be packed or firmed immediately following ap-
plication,

{e) When the chloropicrin is applied within 1,000 feet of any
occupied dwelling, other than one occupied by the permittee or by a
householder who has given his consent in writing to such application,
the area shall be covered with a gas-confining covering immediately
following treatment. The covering shall reixain in place until all of the
following conditions are met ;
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(1) No_t less than twenty-four hours have elapsed sinee
any chloropierin has been applied to the area under the cover-
ing,

(2) The covering shall not be removed exeept during the
hours from 8:00 a.m. until noon.

(3) The eovering shall not be removed at any time when
the surface wind speed is less than five miles per hour.

(4) The eovering shall not be removed on any day when
g:eaaﬁmp}nerm conditions described in paregraph {f) are

cast,

(5) Any other conditions which the commissioner deems
necessary to aveid injury to persons, animals, or crops in the
vicinity.

{f) Not more than five acres shall be ireaied with chloropicrin on
any day when all of the following atmospheric conditions coneurrently
are forecast by the Air Pollution Control Officer:

{1) The inversion base at 4:00 am., Pacific Standard
Time will be lower than 1,500 fect, and

(2) Such inversion will not break or the maximum mixing
height will not rise above 3,500 feet, and

(3) The average surface wind speeds between 6:00 s,
and 12:00 noon Pacific Standard Time, will not exceed five
miles per bour.

History: 1. New section filed 8-13.60; effactive thirtieth day therealter

{Register 60, No. 14). )

2, Amendment fled 12-24-63; effective thirtieth doy theveafter {Reg-
Ixter 83, No. 26).

3. Amendment filed 2-2147; effective thirtieth dny thereafter {Reg-
ister GT, No. 8).

24632. 8odium Arsenite. (a) No pesticide containing sodium
arsenite shail be appiicd on exposed vegetation (other than dormant
grapevines) unless the vegetation to be treated is enclosed within &
good and sufficient fence or otherwise made inaccessible in grazing
animals, pets, and children.

{b) No pesticide containing sodiuvm arsenite shsll be applied on
soil or vegetation (other than dormant grapevines) in any ares pene-
trated by roots of any plant of value, without the written consent of
the owner of such plant.

{c} No pesticide containing sodium arsenite shall be kept or
placed in drinking cups, pop bottles, or other containers of a type
commonly used for food or drink.

{d) No pesticide containing sedimmn arsenite, whether in concen-
trated or dilute form, shall be stored, placed, or transported in any
container or receptacle which does not bear ou the outside & con-
spicuous poison label which conforms to the label required to be placed
on all packages of arsenie eompounds and preparations sold or de-
livered within the State.

History: 1, Ilécwlzc}clinn filed 7-8-61; designated effective 31-1-62 (Register 61,

Q, -

2463.3. Permiis. Restricted Materials. (a) Any pesticide con-
taining one of the restricted materials or a mixture of the restricted
materials deseribed in Section 2461.1 shall be spplied only under the
permit of the agrienltural commissioner, except as follows: o

(1) No permit shall be required to use a pesticide con-
taining a restricted material in graunlar form, or sultab!e.for
application as a dust without further dilntion or mising,
unless it is delivered it a guantity of more than 50 pounds

_in any 24-hour period. A permit shall be reguired to apply
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more than 50 pounds of such dust or granules in any 24-
hour period.

(2) No permit shall be required to usc a pesticide con-
taining & restricted material, in liguid form, unless it is de-
livered in a quantity of mora than one gallon in any 24-hnur
period.

(3) No permit shall be required to use z pesticide eon-
taining a restricied material in wettable powder form, unless
it is delivered in a quantity of more than four pounds in any
24-hour period. '

(4) No permit shall be regnired to use a pesticide con-
taining a restricted material for any non-agrienltural appli-
eation ; or when application is to be made direetly to livestoek,
other than dairy animals.

(b} Either the prower or the pest control operator or both may
apply for a permit, but no permit is valirl for use by any operator
or person not named in the permit,

{e¢) A permit to use restricted materials shall be valid for the
calendar year for which issued, unless sooner revoked or suspended, or
unless an carlicr date of expirvation is speeified. A copy of each permit
shall be retained by the issuing officer.

Histery: 1. New Section filed 10-15-63 ; efective thirtieth day thereafter (Reg-

ister 63, Na. 18),
2. Amendment filed B-11-64; effcctive thirtieth day therepfter (Reg-
‘ ister 61, No. 10).

2484, Forms. {(a)} Applications for permits to use injurious
materials shall be substantially in ome of the following forms, to be
attached to or incorporated in each permit:

(1) APPLICATION FOR PERMIT TO USE INJURIOUS MATERIALS

Application 1s hereby made for a permit to use approximately ... —

poands of ..ot iceieveew TOr control of ... [ R acres of
{Kind of bjurious =msterial) " (Pest}

...a....’.;._med by eeeao and located .. 3 applicetion to be made on or

o L I by (oircraft} {ground rig) operated by . ___..__.

Applicant declaces that be has read and understands and acknowledges the con-
ditlons specified in the rules and regulations of the Divector of Agriculture pertaining
to the use and application of injurious materials, and the further conditions specified
in the permit to be issued upon this appiieation.

Applicant further declires that be understands and acknowledges that such
permit does not operate to relieve him from liability for any damage to persons or
property cansed by the use of such material,

{Applicant’s sigmatare)
o “D.jg] T o ) lwtm'l lﬂdl’lﬂ!}

{2) APPLICATION FOR PERMIT TO USE INJURIOCUS
MATERIALS (SEASONAL)

Application Is hereby made for a permit to use pesticides coataining o __

within the County of ___ . ___ Jduring the calendar year 19__.

Applicant deciares that be has read and vederstands and acknowledges the
eonditions specified i the rules and regulations of the Dircctor of Agriculture
pertaining to the wse aed application of injurious materials, and the fucther con-
ditions specified in the permit to be issued upon this applicution.

Applicant further Jdeclares that he understunds snd acknowledges thot such
perniit dues not operate to relieve him from liabifity for any damage tc persons or
property caused by the wse of such material.

B {un]lr.ml.'; slgoatucs) T

(Date} (Applicant’s address

(b) Permiis to use injurious materials shall be substantially in the
following form:
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PERMIT TO USE INJURIOUS MATERIALS
| .
Permission is herehy given to use injurious materinlz as speecified in the
attached application.
This permit is conditioned upon complinnee with the rules and regulntions of the

Director of Agriculture applicable to the use of injurious materials, and upon the
following additional couditivus deemed necessary te evoid injury :

ey - e i om0 e e - ——

If permittee is herehy expressly authorized, subject to all conditions of this
permit, to apply said material in dust form when wind velocity exceeds five miles per
hour, issuing officer inftinl heve: . . __

. 'This permit is vaiid only for the use and under the conditions herein stated, and
shall be void upon breack of or failure to comply with any such conditions,

This permit expires ... _._ unlesa seoner revoked,

Miml-t;:l Commissioner
Countyol __ e

BY e

e i o i S o e 24

(It}

“{e) A statement certifving that the person to whom delivery of
au injurions material is made holds a valid permit to use such mate-
rigl, ineorporated in, endorsed upon, or attached to a eopy of the
invoice, delivery slip, permit, or other document speeifyving the kind
gnd guantity of injurious material delivered and the date of delivery,
shall be retained by the seller and made available for inspection by
the director or the commissioner during regular business hours. Such
stetement shall be substantially m the following form:

A valid permit, No. —.——.__., issued hy the Agricultural Commissioner of
i e m e ee DOIEY, o use the kind and quantity of material containing
.................... » described herein, is held by the persor whose name iz sub-

lcribgd, to whom telivery of said material is mmule,

| Prrmltiee)

B i e S By .

ADate) . {Agent)
History: 1. Amendment filed 7-25-52; ¢#llective thirticth day thereafter (Regls-
‘ - ter 20, No. 3}. .
2. Awendment filed 10-2-155 ; effective thirticth day thereafter (Regis-
ter 53, No. 13).

Article 22, Sale, Use, and Possession of Sedium Fluoroacetate *

< 2470. Definitions. As used in this artiele, unless a different
meaning is apparent {rom the context:

(2) Terms defined in the Agricultural Code have the meanings
therein set forth,

N
* NOTE:

Sale of poisons {s regulated by Chapter 2 of Divisien 15 of the Health and Safety
Coda administered by the State Doard of Pharmacy, and Articies 3 and 4 of Chapter
7 of Division 5 of the Agricwtural Code administered by tha Bureau of Chemistry,
Btate Departnent of Agriculture. :

Standards of safety applicaide to pol@ons n places of employment are regulated
?ng!tUr? laso:r the Coiifornia Adminlstrative Code, administered by the Divislon of

ustrial Safely.
. Exposure of pofsony in food- and drug-handling estabilshments s regulated by
Title 17 of the Californla Administrative Code, admiinlstered by the Bureau of Food

and Drugs, State Department of Public Health.

Usa of pesticides for control of pests which may invade households or other
Structures s regulated by Chapter 4 of Division 1 of the Business and Frofessions
¢ administered by thoe Structural Pest Control Board,
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GROUP 3. AGRICULTURAL PEST CONTROL OPERATORS

Originally published June 25, 1945
Revision filed August 30, 1951

Article Articla
1. Definitions and Construction 5. Operationa
2. Licenses 8. Financial Responsibility

8. Permits to Operate Without a License 7. Recoptmendutions and Usage
4, Afrcreft Pilots

Article 1. Definitions and Construction

Section
3070, Definitiona
Article 2. YLicenses
Section ! Section
8075. Qunlificatisns 307T. Type of Pest Control
8078. Applications 8079, Supplemental Applications
Article 3. Permits to Operate Without a License
Section Bection

8080. Neighborbaoed Operators
Article 4. Alrcraft Pllots

Bection Section

3087. Applications 3088. Examinations
Artisle 6. Operations

Bection Bection

8090, General 30M5. Protection of Animals

8091, Standard Operations 3005, I"rotection of Bees

2052, Special Operations 8097, Frotection of Crops

3053, Precautions 3098, Protection of Property

3054, Protection of Persons
Article 6, Fizaucinl Responsibility
Section

B100. Surety Bond .
Article 7. Recommendations and Usage

Beetion , Section
8118, Definitions 31312, Written Recommendation
8111, Authorized Usc 3114, Experimental Use

Article 1. Definitions and Construction

8070, Definitions, (a) As used in this group, all terms defined
in the Agrlcultural Code have the same meaning as therein defined, unless
a different meaning is specified in this group or is apparent from the
mtext

(b) ““The commissioner’ means the county agricultnral commis-
sioner having jurisdiction in the county where the pest control operations
for hire are performed.

Nore: Authority cited for Group 2: Sections 16 and 1605, Agriculioral Code.
Reference: Bection 160.1-160.D, Agricultural Code. Yssuing agency ; Director of
Agricolture.

History: 1. Originally published £-25-45 (Title 3).

. Repealer and new Group 3 (Sections 3070-3100) ﬁled B-30-51 ; effec-
. tive thirtieth day thereaftar {Register 25, No. 4). For hlltory of
repealed Group 3, see Register 19, No. 2,

T - i




Article 2. Licenses

8075, Qualifications. (a) Every applicant for a license, upon
reasonable notice, shall appear at a time and place designated by the
director and shall submit to the director such information as may be re-

uired to satisly the director of the character, qualifications, respon-
sibility, and good faith of the applicant in secking to carry on the
business of pest control. The applicant may appear in person, if a
natural person, or by agent. Appearance by agent coustitutes repre-
sentafion that seid agent is authorized to act for and on behalf of the
applicant in matters relating to the business of pest control. The person
or agent desigrated to appear for the applieant shall be named in the
application if other than the applicant in person. '

(d) Change of Statns. Every person to whom a license is issued
shall immediately notify the director of any change of the status or
authority of avy person or agent so named, or of any change in the
business firm name, organization, address, or any other matter shown
in the application. Licenscs arve not transferable, and in case of a
change of business ownership a new application and fee are required.
No fee is required for cliange of business name if the application for
such change is accompanied by a declaration under penalty of perjury
that there is no change of ownership.

History: 1. Amendment filed 4.21-60; efeciive thirtieth day thereafter
{Register 00, No. 9).

8076. Applications. Applications shall be made on forms to bo
supplied by the director, and shall show the following:

(a8) Name under which the applicant is engaged in the business of

t eontrol, together with his mailing address and priucipal place of
usiness within the State.

{b) Name and mail address of the person or agent designated to
appear for the applicant, as provided in Section 3075,

(¢} Nanie and mail address of all partuers, if a partnership; or of
all officers, if a corporation.

(d) Type of pest control in which applicant intends to engage.

{e) Conditions under which applicant intends to operate {e.g.,
crops, pests or materizls to which operations are restrieted).

{f) Locality in whick applicant intends to opcrate.

(g) Counties in which applicant was registered for the preceding
calendar year.

{h) The name of applicani’s workmen's compensation carrier,

if any.




8077. Type of Pest Control,

as follows:

Type of pest control shall be shown

Mrrres (Check method used)
Typs or Paer CoNTROL Aragnarr Grouno Orace
mon or
g TTION
8pray | Dust | Spray | Dust r“:.nnlnp {Deacribe)
1 'Waal e0niilu. s s v vinaus ke ilsmsnstesssnalavenus RPN e . o
2. DAlolAtIon: .oou v e snmussuanamifs chER. ISR I i o e
3. Peats other then weeds in com-
mercial plantings of:
) Field and tonek cropa. covoi]icmsiduavanalovavnifoasanafacviuas S T e
{b) Orchards...... SEURRUURVIPIN, W) SN SN TS, ST
{a) Vineyards, berrics, hopa.. ..} oo funanan T e e
¢d) Nurseries. ..ocoeouocnaann ol USRS CARGS| [N, S L i
4. Pesta in gardens, homo plant-
ings, and ornamental plantings.|. . oo e femac e e s
8. Soil pests (nematodes, wire-
worma, cak-root fungus)co oo ve o ocecadoo i e ianas SRR AP P,
& Peats of agricultural products
{weevils, rats, mice} oo ool s oy e R e
7. Livestock and pouliry pesis
{fies, lice, cattle grabs). ... oo oodooo LAl U, SRR, |SS— S
8. Other types of agricultural pest
[ TS I POTCT ORI SR (RS- LTI IE o e

History: 1. Anendment

3078. Fee and Penalty.

filed 4-2160;
{Repister G0, No. 8).

effective thirtieth day thereafter

Bigtory: 1. Amendmont filed 4-21-80; effective thirticth day thereafter

(Register 80, No. 9).

2. Repealer fled 8-19-03; effeetive thirticth day sherealter {Register

‘85, No. §).

A
— rx’ )
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3079. Supplemental Applications. A licensee at any time may
apply to the director for amendment of his license to include additional
types of pest control, conditions or localities, and upon satisfying the
director of his qualifications, shall be entitled to have his license go
amended without additional fee,

Article 3. Permits to Operate Without a License

3080. Neighborhood Operators. Every applicant for a permit to
operate without a license in the vicinity of his own property and for the
accommodation of his neighbors, before the permit is issued, must satisfy
the director:

{a) That the applicant operates farm property and operates and
maintaing pest control equipment primarily for his own use,

{b) That he is not rezularly engapged in the business of pest control,
and does not solicit such business nor hold himself out as engaged therein.

{e) That he operates his pest control equipment for hire only in the
vieinity of his own property snd for the accommodation of his neighbors,

(d) In addition, the applicant shall state the location and acreage
of the applicant’s property and the names and mail addresses of the
neighbors for whose accommndation applicant intends to operate, to-
gether with the crop, aercage, and location of each property.

8G81. Tree Burgeons.
History: 1, Repealer fited 3-10-63; cffective thirtieth day thercafter (Register
€3, No. 5).

Article 4. Aireraft Pilots

3085. Qualifications.
History: 1. Nepealer flod 4-21.60; effective thirtieth day thereafter (Register
60, Neo, ).

3088. Apprentices.
History: 1. Itepealer filed 4-21-60; eflcctive thirtieth day thereafter (Register
60, No. 0).

3087. Applications. Applications for aireraft pilet’s pest con-
-trol certificate of qualification, or apprentiee certificate, shall be made
on forms to be supplied by the Dirvector. Each new application, whether
for a cerlifieate of gualification or for an apprentice certificate, shall be
‘aceompanied by the required fee. Each application for rencwal, whether
of a certificate of gualification or of an apprentice certificate, shall be
accompanied by the required renewal fee. Each new application shall
show tiwe following:

{a) Name and mail address of the applicant.

{b) Category, class rating and serial number of commercial pilot
certificate.

{¢) Number of flying hours completed in agricultural pest control
or similar operations such as seeding or fertilizing.

{d) Names and addresses of operators, if any, holding California
agricultural pest control jicenses for whom applicant has operated.

History: 1. Amendmont filad 3-1063; effective thirtieth day thereafter (Ites-
ister 63, Xo. 5).

3088. Examinations. Applicants who fail to pass the written

" examination may be re-cxamined without additional fee not less than 10

days nor more than one year after such examination. After the examina-

tion, the applicant shell be entitled to review his examination papers and
to consult with a member of the director’s staff as to his ratiog.




Article 5. Operations

3090. Ceneral, All persons engaged for hire in the business of
pest control shail:

(a) Keep pest control equipment, when in use, in & state of good
repair.

{b} When measuring concentrate materials, use only deviees which
are aceurately calibrated to the smallest unit in which the material is
being weighed or measured.

(¢) Maintain a wiiiform mixture at all fimes, both in operating rigs
and serviee rigs, when using mistures of materials.

{d} Perform all pest control work in 2 good and workmanlike
Eanner,

. {e} Thoroughly clean all equipment when neecssary to prevent in-
jury to crop plants or livestock from residues of materials previously
used in the equipment. . ’

. {f)} Employ any pilot holding 4n apprentice certificate to operate
aireraft in any pest control operation only under the direct and personal
supervision of a person holding a valid certificate of gualification. The
person responsible for this supervision shall direct and control the time,
eonditions and manner of application.

. {(g) Keep and maintain a record of cach property treated, as re-
quired by Section 160.5 of the Agrienitural Code, showing the date of
treatment, the material and dosage used, the number of units treated,
and_spch other Information as may be required by the commissioner, In
addition, for aireraft operations sueh record shall show the location of
the properiy, the crop or thing treated, the identity of the egmipment
used, the name of the pilot or pilots who applied the treatment, the time
of application, the temperature and the direction and estimated velocity
of the wind at such time. Such record shall be kept available for inspeetion

JJor three years after it is made, and shall be reported to the commissioner
or the director when and as required.

(h) Keep each ground rig used in the application of pesticides
and each nurse rig conspicuously and legibly marked with the name

end address of the operator and the deliverable capacity of the tank

or hopper.
Historp: 1. Amendment £led 4-25.60; effective thirtleth day thereafter
{Reglister 50, No. 8).
2. Amendinent filed 3-19-85; effeciive thirtieth day thereafter (DReg-
{ster 63, Mo, 5).

3091, Staudard Operations, Except as otherwise provided in the
regulations of the commissioner, or as speeifieally authorized in writ-
ing by the commissioner, all persons engaged for hire in the business of
pest eontrol shali:

(8} Use only methods and equipment eapable of performing the
fanctions necessary to insure proper application of materials.

(b) Operate only when climatic, pest, and crop conditions are
proper for controlling pests in the loeality.

{e) Use materials, dosages, formulas, devices, and methods of appli-
cation only in eonformance with standard practice or common usage for .
the locality, in accordance with the written recommendation of the man-
ufacturer or registrant of the material or device, within the limitations
applicable to local conditions contained in the written recommendations
of the commissioner or the State Department of Agriculture, the Uni-
versity of California Agricultural Experiment Station, the United
States Department of Agriculture, or the United States Department of
the Interior, applicable to local conditions.

History: 1. Amcodwment fHled 4.21-00; cffective thirtieth day  thereafted

{Register §0, Ko. 0}.
2. Amendment Ged 3-10.65; effective thirtieth day therealter (Reg-

Iater 03, No. 5).
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:?_093. _Spec'mj Oprzratmng._ Except for experimental purposes
tnder the direction and supervision of qualified federal, state or county
pcrr,?nncl, or of research workers cmployed by the manufacturer where
n6 eharge is made to the grower or owner, no person engaged for hire
in the business of pest conteol shail use for pest control

(a) Any economic peison, commereiz ili i

' " 21501, eretal  fertilizer, apvieultural

mmeral not registered in this State, ¢ Apvloalinrd

(b} Any registered econamic poison for a purpose or in a manner
g{' amount not authavized by the registrant in writing or in printed

irections on the label, as required by Section 1063 of the Agricultural
Sode, unless sueh use has been authorized by the director or commis-
ioner.

Each application for suel izati i i i
. 1 wh authorization shall be submitied in writ-
ing and signed by the owner or erower.

(c_) Any material, dcsage,. formula, device, or method not generaily
gc:g;::e;l atx;]mng& experts qzta}]:ﬁcd by scientific training and experience

ate the effectiveness thereof to be effective for ih
cvalua: e pur f

which it is used, priposs o

Note: Authorits eited: Section 16 and 10605, Acrip rd
Sections 100.1-160.9, Agrieuttural Code. 005 Azricolel Code. Retesenss'

History: 1. Amendment £led 4.2160; effective thi
) (Romare m"m}‘ ay 3 ective thirtleth day thereafter
A a?zg?i’f:tﬁiled 4-860; effective thirtieth duy thereafter (Regis-

8093. Precantions. (a) Al persons engaged for hire in the
business of pest control, when using 2 method, or a material containing
any substance, known to be harmful to persons, animals (including
boney bees), erops, or property, shall exercise reasonable precautions
to protect persons, auimals, erops and property from damage, or con-
tamination, and to confine the muterial applied substantially to the
premises, crops, animals, or things intended to be treated.

{b) Pesticides, or emptied eontaivers or parts thereof, shall not be
dumped or left unattended at any place where they may present a
hazard to persons, animals (including honey bees), crops, or property,
nor disposed of in a manner that may caunse injury or contamination.

History: 1. Amendment filed 4-21-60; effective thirtieth day thereafter

{Register 60, No. 9},
2, Amendwent fled 310403 ; effective thirticth dey thereatter {Reg-

ister 65, No. §).

30D4. Protection of Persons. All persons engaged for hire in the
business of pest eontrol, when using & method or deviee, or a material
containing any substanes known to be harinful to persons, shall:

{a) Provide employees with information as to all appropriate In-
dustrial Safety Orders and precautions recommended by the manufae-
turer of the deviee or material and with adequate protective devices as
specified in such orders or recommendations.

(b} Give reasonable warning to all persons likely to enter or known
to be within the area fo be treated or within the area over which the
material is likely to drift in harmful amounts.

(e) Post conspicuons warning notices while fumigating any en-
closure or agrienltural product, and while fumigating soil with methyl
bromide or chlorepicrin.

History: 1. Amendment filed 31063 ; elfective thirtieth day thereafter {Iteg-

ister 65, No. 5).

3036, Protection of Animals. Al persons engaged for hire in the
business of pest control, when using a material containing any substance
known to be harmful to animals (exeept bees), shall:

{a8) Give notice to the owner of any animals knewn to be on the
property to te treatcd or on property where the material appears likely
to drift in harmful amonnts, within a reasonable time prior to treatment
allowing 48 hours to enahble the owner to protect the animals.

(b} Exercise reasonable preeantions to prevent access of animals to
arcas where harmful residues remain,

(e} In applying materials harmful to fish, exercise reasonable pre-
taulions o avoid contamination of waters containing fish.
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- 3086. Protection of Becs, (a) No person engaged for hire in
the business of pest eontrol shall spply any pestieide known to be harm-
ful 1o bees en blossowing erops in which bees are working exeept under
the following conditions: #

(1) He shall dnguire of the agricultural ecmnmissioner of
the eounty in which the work is to be done if any beekeeper

has reguested notiee of suel: operations for apiaries located
on the property to be treated or within one mite of such prop-
erty. '

{23 If he is so advised by the commissioner, he shall
notify the beckeeper by collect telephone or eolleet telegraph
message, or other expedient means provided by the beekeeper
and at the beekeeper’s expense, of the time and place the
appHention is to be made, of the erop and aercage to be treated,
and the idestity and amount of the pestieide to be applied.

(3) e shall give the notice provided for in this Scetion
3098 prior to application of the pesticide, allowing a reason-
able time, not excecding 48 hours, to move, cover or otlierwise
proteet the bees; provided, hewever, the commissioner in his
diseraticn may rednes such time,

{(4) He shall make any sueh applieation of pesticides only
during the hours and uuder the eonditions provided in the
regulations and permit, if any, of the coimuissioner,

(b} Each beckeeper who desires notiee as provided for in this
section shall report fo the coymnissioner of the eounty in which his
apiaries are located, on a furm upproved by the conmnissioner, of each
loeation of apinrivs for which notification is songht. Said report shall
be mailed withiu the T2-hour perivd before locating or relocating the
apiaries, but not later than fice days after such movement as required
by Section 20121 of the Agricultural Code. If the beckeeper fails to
submit such writlen report bofore lovating or relocating his apiaries,
he shall not be entitled to notification by the pest eontrol operator as
provided in parngraph {a) until receipt and processing of the written
report is made by the comniissioner,

{e) The commizsioner shall not be required {o give nolice to pest
control operators pursuant to this seetion wntil sudd written report by
the beekeeper has been veccived and proecssed by him. Late notification
by the beckeeper not eomplying with Seetion 29121 of the Agrieultural
Code shall, however, be effcetive fur puvposes of this scction upon
receipt and precessing by the connmissionoer,

{d) The request for netification purswant to paragraph (bh) shall
be effective until the follewing QOctober 31, if there has been no sub-
sequent report of relocation.

History: 1, Amendment filed 2-19-65 as an emergency; desigpated efective

March 29, 1965 {Register 63, No. 3}.

2. Amendment refiled 311-1-G7 ns an emergency ; efective upon filing.
Certifente of Complitnee ineluded ([Negister 67, No. 44).

3. Amendment fled 3220055 effective thivtieth day thereafter (IReg-
ister 03, No. 48],

3097. Protection of Crops. Exeept as otherwise provided in the
regulations of the commissioner, or at the written request of the
~grower flled with the commissioner, ne person engaged for hire in the
business of pest control shall ;

(2) Apply any material in, on, or near any erop or planting in a
form, concentration, or amount, or at a time or stage of growth, or

under any eondition, where seriouy injury to the erop or planting
appears likely to result, either from direct injury or from the deposit
of undesirable residues.

(b) Apply any material containing arsenic, boron, chlorate, sulfa-
mate, trichloroacetate eompounds, or any other chemiesl, in an smount
likely to leave an injuricus residue in the soil in any orchard, vineyard,
garden, or other loeation where injury to plants of value is likely to oceur
through root absorption,

Historp: 1. Amendment filed 4-21-60; effective thirtieth day thereafter
{Bezister 60, No. 9).
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Svue.  rrowection of Fropuely, Ali persons engaged for hire in
the business of pest contrel when wsing earbon bisulphide, ehlorate com-
pounds, petrolenm oil, sulinr dust, or other flammable or t;xp]osive mate
rial, shall take reasonable precantions to prevent fire hazard during a i
plication and to provide adequate warning of such hazard thereafteg.

Artiele 6. Finaneial Responsthility

: 8100. Surcpy_ Bond. A form of aireraft past eontrol operators
.lﬂxanclal responsibility bord approved by the Atloruey General is pub-
ln:h(_:d as :s,u}:m*c!mn fndoof Sechum 26 of Title 11 of the California Ad-
ministrative Code, o S

Article 7. Llecommendations and Usage

| 3110. Definitions. Lfa} As used in Section 160.98 of the Agri-
23} ;uirai Codp ‘E!m p}q-a;se !‘agz'multural use’’ means the use of a pesti-
n conteetion with the eommoreinl icti ¥ anim:
ok ki 1l production of any animal or
“otbg)thiz I;ied 1:1 Scr:n:}n '}t::ﬂ.sﬁ of t}xe ;@grieultuml Code the phrase
1e zc:_‘on}mm‘ddtmn or directions on the label, or in sup-
plementa?}f printed dircetions’ means a recommendation for the usz
gﬁea pe_st;mdg ;-hgil is additional to or differs from the inf ormation on
registered lavel or supplementary printed divestions i
but is not linsited to o PERRGS e g,
i (1) A recommendation to mix fwo or more chemicals
unless shown on the label or su pplementary printed directions.

(2} A recommendation to use a dosage rate lower than
that shown on the label or supplementary printed directions.

{e) Asused in Sections 160.98 and 160.99 of t} i
( lin $ s L : re Arricultural Cod
the word *“conflict’ applics to a use or a written recommendation thai

(1) Imcreases the masimum rate of applicati

) ER RS pplication as shown
on the registered label or supplementary printed directions.
cond’(t?) Ch;mges jths:. method, time of application, or other

pnditicns of use shown on the label or supple ¢ pri
e r supplementary printed

(3) Tneludes a crop to be treated or a pest to be con-

trolled that is not shown on the registered label or supple-
mentary printed direetions.

Each recommendation and each usage which eonflicts with the label
or supplemoentary printea directions must be authorized by the diree-
tor or commissioner. Tuch application for such authorization shall be
submitted in writing and sizned by the owner or grower, unless a
blanket authorization has been piven by the director and the use eon-
forms with the authorization.

Kore: Authority cited: Sections 10, zod 166,05, Agriculturzl Code, Reforence:
Sectiong 160.98 nnd 160,09, Agvieultural Code,

History: 1. New Article 7 (§§ 31103112 oml 3114) filed 4-8-00; cHective

thictieth day thercafier { Hegister 66, No. ),

8111, Authorized Use. The use of an economic poison for a
purpose and in a manner which eorresponds with the authorized eur-
rent printed recommendations of the Tniversity of California, issued
in compliance with the Diviston of Agricultural Seciences Communica-
tion No. 18, dated July 12, 1963, is sutlorized by the director within
the meaning of Sections 160.95 and 160.99 of the Agricultural Code,
provided the economic poison i3 registered for use on the erop to be
treated. The dosage rate shall not excerd that shown ou the registered
label or supplementary printed directions,

3112. Written Recommendation. The writien recommendation
required by Section 160.95 of the Agricultural Cude shall be signed
and dated by the person making the reeommendation and shall, oo re-
quest, be made available to the director or conumnissioner of the county
in which the rccommendation is muade, or the eounty in which the
material is sold or used. Suclh written recommendation shall identify
the pesticide chemieal to which reference is made by elearly deseribing
the name or brand and composition.
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3114. Experimental Use. The use of a pesticide for experi-
mental purposes under the direction and supervision of qualified fed-
eral, state or county personnel, or by rescarch workers employed by
the manufacturer where no charge ix made to the grower, or person
whose property is undergoing treatmeut shall not require the express
authorization of the dircctor or commissioner within the meaning of

1on 160.95p0f the Agricultural Code. No substantial drift slall be
permitted to other crops.




L/25/69
TENTATIVE

RECOMMENDATICN OF THE CALIFORNIA
LAW REVISICH COMMISSION
relating to
SOVEREIGN IMMUNTITY

Number 13~--Liiability for Damage From Use of Pestlcides

BACKGROUND

The use of pesticidesl to control weeds or insects may be of great
value to the user but can result in substantiel harm to others. A chemical
that destroys weeds may destroy cotton, grapes, or tomatoes egually as
effectively. One that kills the boll weevil may also kill livestock and
bees. Legislative recognition of this risk is reflected in California
statute32 and administrative regulation53 which provide a comprehensive
regulatory scheme for adjusting the competing interests.

To prevent improper or harmful use of pesticides, the Legislature

has given broad authority to the Director of Agriculture to adopt regu-
lations governing their use,hand county agricultural cqmmis;ioners have

been given similar authority to deal with local conditions.  The statute

and regulatory provisions are detailed and caomplex. They cover such diverse

1. The term "pesticides"” includes not only chemicals used to controel,
destroy, or mitigate pests, but also weed and brush killers, defoli-
ants, and desicecants.

2. Agri. Code §§ 114%01-1140h, 11501-11513, 11531, 11701-11710, 11731-1174l,
11761-11765, 11791-11792, 11901-11913, 11932-11940, 11971-11972, 1koo2-
14006, 1LkO11.

3. 3 Cal. Admin. Code §§ 2L4B-2455, 24K0-2h6h, 3070-311h.

L. Agri. Code §§ 11502, 14005, 14006, 14033, 14063. See also Agri. Code
§ 12792.

5. Agri. Code § 11503. 8ee also Agri. Code § 12792.
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matters as the licensing of crop dusting pilot56 and persons engaged in
the pest control business for hire,7 a permit system applicable to per-
sons who engage in pest control activities, standards for equipmantg and
chemicals,lo procedures for use and application of chemicals,ll and finan-
ciel responsibility requirements.l2 The authority of the Director of

6. Agri. Code §§ 11901-11913. The pilot is required to serve an apprentice-
ship, have prescribed egricultural flying experience, and pass an exam-
ination to demonstrate his competence in crop dusting techniques and
his knowledge of the nature and effect of the chemicals he will use.

See also 3 Cal. Admin, Code §§ 3075-3079, 3087-3088.

7. Agri. Code §§ 11701-11710; 3 Cal. Admin. Code §§ 3075-3079. See also
Agri, ?ode §§ 11731-117k1 {registration in county where business con-
ducted).

§ 2451 (injurious herbicides), 2463 ("injurious materials"), 2463.3
"restricted materials"), 3080 {neighborhood cperators). Permits may
be limited to use to particular farms or be of short duration. See
3 Cal. Admin. Code § 2451(d).

X ﬁgri. Code §§ 14006-14010, 14033, 14035. See also 3 Cal. Admin. Code
(

9. For example, the regulations prescribe such matters as the maximum nozzle
diemeter and spray pressure that may be used to apply injurious herbi-
cides in hazardous area cperations. 3 Cal. Admin. Code §§ 24su{a}(h)
(ground equipment), 2454k(v)(3)(aircraft). For other equipment require-
ments and specifications, see, e.g., 3 Cal. Admin. Code §§ 2&50(&),
2451(b), 3091(a).

10. See 3 Cal. Admin. Code §§ 3110-3114. Often whether a permit is required
depends upon whether the particular chemicals to be used fall within
a standard specified in the regulations. ©See, e.g., 3 Cal. Admin. Code
§§ 24s50(f), 2ks51(a), 2461, 2461.1, 2463(a), 2463.3. In scame cases, the
precautions required to be taken by the user depend on whether the ma-
terial used contalns a higher concentration of a particular chemical
than is specified in the regulation. E.g., 3 Cal. Admin. Code § 2462(e).

1l. E.g., Agri. Code § 12972 (must use in such a manner as to prevent any
substantial drift"). The regulations prescribe in great detail the

manner of application and precautions to be taken. E.g., 3 Cal. Admin.
Code §§ 2450-246h4, 3090-3098, 3110-3114. They may severely restrict or
prohibit entirely activities in a particular area at a specified time or
under specified conditions. E.g., 3 Cal. Admin. Code §§ 2450(g)(“"Unless
expressly authorized by permit, no application of an injurious herbicide
shall be made when wind velocity exceeds 10 miles per hour; nor at a
height greater than 10 feet above the ground when wind velocity exceeds
five miles per hour."), 2453(e)("No injurious herbicide shall be applied
by aircraft when the temperature five feet above the ground exceeds 80°
Fahrenheit, except that operations may continue six hours after sunrise,
regardless of temperature."), 2463.1 (detailed atmospheric conditions
described).

12. Agri. Code §§ 11931-11940.
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Agriculture is extensive. For example, he has adopted regulations that

prohibit the application of certain chemicals by aircraft in large areas
13
of the state during the growing season and prohibit ground spraying

within tzo miles of susceptible crops in certain areas during the growing
season.l Users of pesticides are under a mandatory duty to prevent sub-
stantial drift15 and to conform to all applicable regulations.16

Sectign 12972 of the Agricultural Code . appears to impose strict

liability for loss or damage resulting from failure to use pesticides

13. E.g., 3 Cal. Admin. Code § 2454(b)(1).
4. E.g., 3 Cal. Admin. Code § 2hsu(e)(1).

15. E.g., Agri. Code § 12972; 3 Cal. Admin. Code §§ 2450(d), (h), 2452.1,
2l53, 2hsk, 2462(a), 3093-3097, 311k.

16. Agri. Code §§ 12972, 1h011, 14032, 14063, Viclation of regulations is
a misdemeanor. See Agri. Code § 9. Also, it is a ground for revocaticn
of the user's permit or license. E.g., Agri. Code §§ 11735, 11737,
11740, 14008,

17. Section 12972 provides:

12972, Unless otherwise expressly authorized by the director or
the commissioner, the use of any economic poison by any person in
pest control operatione shall be in such a manner as to prevent any
substantial drift to other crops and shall not conflict with the
manufacturer's registered label or with supplementary printed direc-
tions which are delivered with the economic poison and any additional
limitations applicable to local conditions which are contained in the
conditions of any permit or the written recommendations that are
issued by the director or commissioner.

18. See Ccmment, 19 Hastings L.J. 476, 486 (1968). Violation of the sec-
tion is a misdemeanor. Agri. Code § 9. At the very least, violation
of Section 12972 will almost always constitute a failure to use due
care. See Evidence Code § 669.



in such a manner "as to prevent any substantial drift to other crops" or
from the failure to comply with any limitations contained in the user's
permit. For all practical purposes, it appears that strict liability

would also be imposed for damage caused by failure to comply with the
19
regulations governing the conditions and procedures for use of pesticides.

In addition, it is specifically provided by statute that compliance with

the standards prescribed by regulation for the use of pesticides does
20
not relieve the user from liability for damage to others. It thus

appears that the California regulatory scheme results in the imposition
21
of a large measure of strict liability.

It is fairly clear that the provisions just discussed apply to pub-
22
lic entities and that liability is imposed for damage resulting from

19. See, e.g., Agri. Code §§ 14011, 14032, 14063 (conformance with regula-
tions required). Violation of regulations is a misdemeanor. See Agri.
Code § 9.

20. Agri. Code §§ 14003, 1ho3hL.

21, See Van Alstyne, Inverse Condemnation: Unintended Physical Damage, 20
Hastings L.J. 431, 504 (1969). In Adams v. Henning, 117 Cal. App.2d
376, 255 P.2d 456 (1953), there is no indication of the theory of lia-
bility. It was held error to grant a nonsuit where scme of the chemical
which defendants released from an airplane over defendant's land "was
deposited on at least a part of the plaintiff's land, and . . . scme
damage resulted therefrem." Id. at 378, 255 P.2d at 457. Other cases
base liability on failure to act as a reasonable and prudent person.

See Parks v. Atwood Crop Dusters, Inc., 118 Cal. App.2d 368, 257 P.2d
653 (1953). However, even under this standard, little in the way of
negligence need by shown. E.g., Miles v. A. Arena & Co., 23 Cal. App.2d
680, 73 P.2d 1260 (1937)(crop dusting in "light wind" a half mile from
plaintiff's land). None of the cases discuss the effect of failure to
comply with standards set by statute or regulation.

Several legal writers have suggested that strict liability for
harm caused by crop dusting should be imposed on the theory that it is
an ultrahazardous activity. E.g., Comment, 19 Hastings L.J. 476 (1968);
Note, 6 Stan. L. Rev. 69, 81-85 (1953).

22. Flournoy v. State, 57 Cal.2d 497, 370 P.2d 331, 20 Cal. Rptr. 627 (1962)
(general stalutory language imposing tort liability held applicable to
public entities absent legislative intent to the contrary). It is sig-
nificant, for example, that one of the regulations specifically pro-
vides that some--but not all--of its requirements are not applicable
to certain public entities under certain circumstances. 3 Cal. Admin.
Code § 2462(b), (d). See also Van Alstyne, Inverse Condemnation: Unin-
tended Physical Damage, 20 Hastings L.J. 431, 505 n.330 {1569).

=




e
the failurs of a public entity to comply with their requirements. If the

California courts take this view, the burden of proof imposed on the plain-
tiff in an action against a public entity ordinarily will be met if he can
establish that the pest control operation caused his loss.

Nevertheless, in the unlikely event that the provisions are held not
applicable to a public entity or that violation of the provisions deces not
result in liability, several other theories of liability might result in
the imposition of liability for dsmages resulting from pest control opera-
tions of public entities. The 1963 California Tort Claims Act makes a X
public entity vicaricusly lisble for the acts or omissions of its employee52
and, subject to several significant immunities, public employees are liable
to the same extent as private persons.25 It would appear, therefore, that
e public employee would be 1liable if he is negligent or if he violates any
applicable statute or regulation governing pest control operations and that

26
the public entity would be vicaricusly liable. If it cannot be establicghed

23. Govt. Code § 815.6 (1liability for breach of mandatory duty imposed by
statute or regulation). But ses Van Alstyne, Inverse Condemnation: Unin-
tended Physical Damage, 20 Hastings L.J. 431, 505 n.330 (1969), conclud-
ing that the scope of govermmental tort liability under these circum-
stances is not entirely clear and suggesting that clarification by legis-
lation would be helpful.

The fact that the public entity hired an independent contractor to
conduct the pest control operatiocn apparently would not relieve it from
lisbility. See Miles v. A. Arena & Co., 23 Cal. App.2d 680, 73 P.2d
1260 (1937){crop dusting). See also Van Arsdal v, Hollinger, 68 Cal.2d
25, 66 Cal. Rptr. 20, 437 P.2d 508 {1968).

2k, Govt. Code § 815.2.

25. Govt. Code § 820.

26. Specific immunities, such as the immunity for discretionary acts pro-
vided by Government Code Sections 820.2 and 815.2(b), might preclude

liability in some cases. See Van Alstyne, Inverse Condemnation: Unin-
tended Physical Damage, 20 Hastings L.J. 431, 505 n.330 {1969).
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that any particular employee is liable or if scme specific immunity pre-
cludes liability, liability might be imposed under some circumstances based
upon inverse condemnation27 or nuisance28 theories.
RECOMMENDATIONS

The Commission cencludes that there is no substantial justification
for differentiating the liability of a public entity engaged in pest con-
trol operations from that of a private perscn engaged in the same activity.
Accordingly, the Commission recommends the enactment of legislation to
provide that public entity is liable for injuries caused by the use of
pesticides to the same extent as a private person.29 This clarification
would eliminate the uncertainty that now exists and would avoid unnecessary
litigation to determine the proper theory upon which liability might be
based in particular cases. More importantly, it would assure that losses
resulting from the use of pesticides by public entities would be spread

over the public generally rather than be left to be borne by an unfortu-

nate few.

27. Inverse condemnation liability cennot he based on mere routine negli-
gence. Neff v. Iuperial Irrigation Dist., 142 Cal. App.2d 755, 299
P.2d 359 (1956). But a deliberately adopted plan for the use of pesti-
cides that includes the prospect of damage as a necessary conseguence
of the use of such chemicals is a basis for inverse liability. See
Van Alstyne, Inverse Condemnation: Unintended Physical Damage, 20
Hastings L.J. 431, 481 (1969). Inverse liability is, of coursa, 1imited
to property damage and would not provide relief in case of death or
personal injury.

28. See Bright v. East Side Mosquito Abatement Dist., 168 Cal. App.2d 7, 335
P.2d 527 (1959). Since enactment of the Tort Claims Act in 1963, there
is doubt whether liability can be based on a theory of nuisance. GSee
Van Alstyne, California Government Tort Liability § 5.10 at 126 (cCal.
Cont. BEd. Bar 1964). But see Grancne v. County of Los Angeles, 231
Cal. App.2d 629, 650-651, 42 cal. Rptr. 3b, 48 (1965).

29. The fact that public entities may reasonably be exempt from scme of
the requirements established by regulations should be recognized as an
exception to this general standard.
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The Cammission also recommends that the special "report of loss"
procedure provided by Sections 11761-11765 of the Agricultural Code
(which may limit the injured party's ability to establish the extent
of his damages from pesticides) be made clearly applicable to actions

against public entities,

The Commission's recommendations would be effectuated by the enact-

ment of the following measure:

An act to add Chapter 8 (commencing with Section 862) to Part 2

of Division 3.6 of the Govermnment Code, and to amend Section

14002 of the Agricultural Code, relating to liability of

public entities.

The people of the State of California do enact as follows:

Section 1. Chapter 8 (commencing with Section 862) is added
to Part 2 of Division 3.6 of the Govermment Code, to read:

Chapter 8. Injurious Agricultural Chemicals



§ 862

Section 862, "Injurious agricultural chemical" defined

&62. As used in this chapter, "injurious agricultural chemical"
means an economic poison as defined in Section 12753 of the Agricul-
tural Code or an injurious material as defined in Section 14001 of
the Agricultural Ccde or any other material used for the same pur-

pose as material referred to in these sections.

Cemment. Section B62 defines "injurious agricultural chemical" to
include chemicals used to control, destroy, or mitigate pests and chemicals

used as weed and brush killers, defoliants, and desiccants.
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§ 862.2

Section 862,2. Liability for demages from use of injurious agricultural
chemicals

862.2. A public entity is lieble for injuries proximately
caused by the use of an injurious agricultural chemical to the

same extent as a private person.

Comment. Section 862 makes public entities subject to the same
rules of liability that govern private persons engaged in pest control

activities. BSee discussion, supra at 1 - 4 .



§ 862.4

Section 862.4. Applicability of statutes and regulations

862.4. Nothing in this chapter imposes liability upon a public
entity for its failure to comply with a provision of a statute or

regulation that by its terms is not applicable to the public entity.

Comment. Section 862.4 is included to make clear that Section 862.2
does not impose a duty on a public entity to comply with a statute or
regulation that is not applicable to the public entity.

Some statutes, by their terms, do not apply to public entities. For
example, the reguirement of Agricultural Code Section 11701 that a person
obtain an agricultural pest control license if he is "to engage for hire
in the business of pest control" would not be applicable to a public em-
ployee who is engaged in pest control in the course of his employment
since he is not engaged "for hire in the business of pest control.” Cf.

Contra Costa County v. Cowell Portland Cement Co., 126 Cal. App. 267, 14

P.2d 606 (1932). On the other hand, statutes such as Agricultural Code
Section 12972 (prevention of any substantial drift of chemicals to other
crops) and Sections 14001-14011 (application of chemicals to be in accord-
ance with regulations issued by Director of Agriculture) are applicable to
public entities.

To a considerable extent, the regulations adcpted by the Director
of Agriculture governing the use of injurious agricultural chemicals are
applicable to public entities. However, some regulations by their terms
are made not applicable to certain public entities or their employees.
E.g., 3 Cal. Admin. Ccde §§ 2451 (permit not required by state or state

employees to engage in research on injurious herbicides), 2462(b), (d)

(public agencies engaged in mosquito control under cocperative agreement

-10~



§ 862.4
with California Department of Public Health exempt frcm some, but not all,
of the conditions prescribed by regulation governing time and conditions
for use of pest control chemicals)., Compare 3 Cal. Admin. Code § 3114
(departure from certain requirements, but no substantial drift, permitted
when pesticide used for experimental purposes under direction and supervision

of qualified federal, state, or county personnel).

iy o



§ 862.6

Section 862.6. Report of damage from use of agricultural chemicals

862.6. Sections 11761 to 11765 of the Agricultural Code,
relating to a report of loss or damage, apply in an action

against a public entity under Section 862.2.

Comment. Failure to file the report referred to in Section 862.6
within the time prescribed by statute is evidence that no loss or damage
occurred. Agri. Code § 11765. The general statute that governs claims
against public entities is, of course, also applicable. BSee Section
911.2 (claim for "death or for injury to person or to perscnal property
or growing crops" must be presented not later than the 100th day after

the accrual of the cause of action).

-12-



Agri. Code § 1hoO2

Agricultural Code Section 14002. Conforming amendment

Sec. 2. Section 14002 of the Agricultural Code is amended to read:

14002. FExcept as otherwise provided in Sections 862 to 862.6,

inclusive, of the Government Code, Th2s this chapter does not apply

to any agency of the United States or of this state, or to any officer,
agent, or employee of any such agency who is acting within the scope
of his authority, while he is engaged in, conducting, or supervising

research on any injuricus material.

Comment. The amendment of Section 14002 makes clear the relationship

of this section to the provisions of the Government Code imposing liability

upon public entities for damage resulting from the use of injurious material.

Section 14002 merely provides an exception to the requirement that a permit
be obtained and authorizes departures from the standard prescribed by the
regulations governing the manner and use of injurious material when research
is being conducted on such materials. The secticn does not provide an im-
munity from liability for damage or loss to others. This construction of
the section probably is consistent with prior law. See Section 14003 (“"This
article does not relieve any perscn from liability for any damage to the
person or property of ancther person which is caused by the use of any

injurious material."); 3 Cal. Admin. Code § 311k,

-13-



EXTRACT: 19 Hastings L.J. 476 (January 1968)

CROP DUSTING: TWO THEORIES OF LIABILITY?

T}IE aerial application of pesticides has become the farmer's most
potent weapon against crop-killing pests.? In California, over 75 per-
cent of all commercial agricultural pest control work is done by air-
craft.? The use of pesticides® has also become an important aid to the
farmer in controlling weeds and harvesting cropst Yet the crop .
dusting® program for one crop may mean destruction to a neighbormg
crop.

Gotreaux v. Gary® was the ﬂrst case to impose strict liability
upon a landowner for crop damage resulting from crop dusting. Two
other courts have since adopted the theory of strict liability.! How-
ever, most of the courts that have considered the question have pro-
ceeded to discuss liability in terms of negligence, How serious is the
apparent disagreement among the courts? Within which theery of
liability, whether negligence or strict liability, does crop dusting prop-
erly faill? The purpose of this comment is to seek an answer to these
guestions. The means employed in this search are to review briefly
the hazards encountered in crop dusting, to examine the cases to deter-
mine how the theories of liability have been applied to crop dusting
and, from the perspective afforded by such endeavors, to consider
some of the factors invelved in deciding which theory ought to be
applied to this activity.

The Hazards of Crop Dusting®

An awareness of the hazards encountered in crop dusting is essen-
tial to fully appreciate the challenge of conflicting interests presented
to the courts by this activity. Two features, unique to crop dusting,

1 Tazer, Farmer's Air Force, FLyiNg, Aug. 1960, at 22-25.
2 CALIrORNIA Drp'? oF AGRICULTURE, BULL, No. E-82-8 (Sept. 23, 1668).
. 3 The term “pesticldes” includes not only all chemicals used to control,
destroy, or mitigate pests, but also herbicides (weed and brush killers, de-
tn;g:?h and desiccants). Pesticioe Hanonoor-ExtoMa 21 {18th ed. D, Frear
i

¢ Tozer, supra note 1, at 23.

5 The term “crop du.itlng“ is used throughout this comment to denote
the aerial application of peslicides, both in dust and spray forms. Occasionally,
the technical distinction between these two forms will be made for the sake
of clarity and emphasig,

6 232 La. 3?3 94 So. 2d 293 {1957), noted in 32 Tur L. Rsv 148 (1067).

7 Young v. Darter. 363 P.2d 820 (Okla. 1961); Loe v, Lenhardt, 227 Ore.
242, 352 P.ad 312 (1961).

8 For a good introduction to this subject, see Note, Crop Dusting: Legal
Problems in a New Industry, 6 Stan. L. Rzv. 69, 70-72 {1853); Commmt.
Crop Dusting—Scope of Liability and a Need for Reform in the Texas Laow,
40 Trxas L. Rev. 827 (1962),

[476]
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combine o make it an inherently dangerous activity.® One unigque
feature may be classified as the chemical hazard. For example, a2 com-
monly used chemical, known as 2,4-D, produces beneficial results when
applied to rice or wheat, but is deadly poison to cotton, tomatoes and
grapes.’® Arsenicals that save cotton from destruction by insects
may also destroy livestock and colonies of bees.!!

The other unique feature is drift. Drift of chemicals {0 neigh-
boring land is largely responsible for damage caused by crop dusting.®
Control of drift and the accurate prediction of the extent of drift are
the two interrelated, though separate, problems which frustrate ef-
forts to prevent such damage. The extent to which particles will
drift depends on many factors, the most important of which include:
altitude, the size of the released particles, air movement (wind and
convection), temperature, and humidity.'*

To some degree, the altitude from which particles fall can be con-
trolled, The lower the particles are released, the better are the
chances that they will land on target since adverse atmospheric forces
have less time to affect distribution under such circumstances. Air
disturbances created by the airplaine, however, hamper efforts to con-
trol this eritical altitude.'* Even though a plane flies low over the
ground as it relesses a spray or dust, the aerodynamic turbulence lifts
some of the material 10 to 20 feet above the level of flight* The

* higher the particles are lifted, the longer it takes for them to fall to
the ground, and the grester is the danger that they will be carried

© away by the air flow.
. Beeause effective dusting reguires that a small amount of mate-
rial be spread evenly over a large area,'® the size of the distributed
particles, whether applied in powder or liquid form, is quite small;

‘ % Cases holding that crop dusting is an inherently dangerous activity
.include: S. A, Gerrard Co. v. Fricker, 42 Ariz, 503, 27 P.2d 678 (1933): Pen-
dergrass v. Lovelace, 57 N.M. 661, 262 P.2d 231 (1953); Leonard v. Abbott,
857 5.W.2d 778 (Tex. Civ. App. 1962), rev'd on other grounds, 356 S.W.2d 925
- {Tex. 1883); see Miles v. A, Arena & Co., 23 Cal. App. 2d 680, 78 P.2d 1260
{1837). Contra, Pitchfork Land & Cattle Co. v. King, 162 Tex. 831, 348 S.W.2d
898 (1961), eriticized in Comment, Crop Dusiing—Scope of Liobility and ¢
Need for Reform in the Texas Law, 40 Texas L. Rev. 527, 536 (1962).

10 See D. FrEar, CHEMISTRY OF THE PrEsTicipes 370 (3rd ed. 1055); Pestr-
e Haxpsoox-EntoMa 22 (18th ed. D. Frear ed. 1866).

11 See, e.g., Sanders v. Beckwith, 78 Ariz. 87, 283 P.2d 235 (1955); Ham-
mond Ranch Corp. v. Dodson, 188 Ark. 848, 136 5.W.2d 484 (1840); McPherson

-= ¥, Billington, 389 S.W.2d 188 (Tex. Civ. App 1965).

12 How to Reduce Spray Drift, Successrur. Farmineg, March 1967, at 87.
1 Bellomy, Bugs are Big Business, Fuymig, June 1856, at 37, 73.
14 Rollins, Drift of Pesticides, AcricuLTuraL CHenucars, March 1081, at
25, o :

= 16 Id,
1¢ Bellomy, supre note 13, at 71; Rollins, suprs note 14
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particles range from less than 10 to over 40¢ microns!? in size.¥ Be-
cause of their minute size and light weight, the slightest wind will
carry these particles hundreds of feet.’® For example, when dropped
from an altitude of 10 feet in a wind of 3 miles per hour, a 10-micron
particle will travel 1 mile.?* Given the wind velocity, the particle size,
and the height of the drop, it is possible to predict the distance the --
particle will drift. Even with sophisticated nozzle equipment, how- -
ever, the size of the particles cannot be completely controlled: droplet
size in one spplication may vary as much as 400 microns.?* When
droplet size varies this much, accurate prediction of drift is difficults®

Perhaps the most variable and unpredictable factor affecting drift
is weather. Because of their small size and light weight, particles =
settle to the ground slowly. A wind of any velocity will tend to carry
the particles away from the target area, Moreover, it is impossible
for an applicator®® to anticipate the sudden shifts of air currents
which may affect the distribution of the particles he releases3

A dead calm, though, may present just as much difficulty as does
wind.?® When the air is still, temperature inversion frequently de-
velops. Under such conditions, the particles settle to the ground more
slowly than usual?® In faet, the particles tend to hang in the air and
may vaporize While the particles remain suspended, diurnal winds
may develop and carry them far from the target area.®® It has been
estimated that under such conditions drift propensities are five times
greater than under normal conditions.*

Even with specialized equipment and greater knowledge, the
problem of controlling drift has not been solved, nor has the predic-

17 A micron is a unit of length. It signilies one-millionth of a meter, A
250-micron particle is about the size of the period at the end of this sentence.

18 Note, Crop Dusiing: Legal Problems in o New Industry, 6 Sraw. L.
Rev. 69, 73 (1953} ; see ULV Will It Steal the Market?, Faam CrEMICALS, July
1967, at 10, 58; Rollins, supra note 14, at 35.

19 Rollins, supre note i4.

20 jd.

41 Note 18 supra.

22 Bellomy, supra note 13, at 73.

23 The label “applicator” is generally placed upon those persons who are
engaged in the business of serially applying pestimdes to crops and other
plant life,

24 Note, supre note 18, at 74,

28 Interview with Stuart W. Turnu'. Cunsulting Agrologist, Stuart W.
Turner & Co., in San Francisco, Aug. 28, 1967 [hereinafter referred to as
Interview with Stuart W. Turnerl. It should be pointed out that Mr. Turner
does :mltd’necessarﬂy coneur in the conclusions drawn by this writer,

3

27 Id,

28 Id. ’

J’ Id.; see Akesson & Yates, Drift Residues, Farm Cuemrcars, April 1962,
at 44, 418,
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tion of drift advanced to any certainty 3

Status of Liability: A Survey™

For the foregoing reasons the Oregon Supreme Court in Loe ».
Lenhardt®® held crop dusting to be an ultrahazardous activity and
adopted the theory of strict lizhility. Four years earlier, Louisiana in
applying civil law imposed strict liability upon crop dusting activi-
ties.?® Shortly after the Oregon decision, the Oklahoma Supreme Court
held crop dusting subject to the rules of strict liability. Some 52 cases
inveolving actions brought by neighboring properly owners against ap-
plicators and/or landowners for damage allegedly caused by the appli-
cation of pesticides have been reported in 18 jurisdictions.*® Yet, only
three jurisdictions have declared erop dusting to be an activity subject
to strict liability.

The remaining 15 jurisdictions approach the problem in terms
of negligence whether the pesticide is released in the zir or on the
ground,” The results in these jurisdictions, however, are striking,
In the 44 reported cases, the plaintiff has recovered on 30 occasions.®

30 Rolins, supra note 14; ULV Will It Steal the Market?, Farm CHEMICALS,
July 1987, at 10, 16,

#1 The liability of the manufacturer of crop dusting chemicals is beyond
the scope of this survey, For cases on that subject see, e.g,, Walten v. Sherwin-
Williams Co., 151 F.2d 277 (8th Cir. 1951); Reasor-Hill Corp. v. Kennedy, 224
Ark, 248, 272 S.W.2d 685 (1854); Chapman Chem. Ceo. v. Taylor, 215 Ark. 630,
222 S W24 820 (1949); Burr v. Sherwin-Williems Co., 42 Cal. 24 882, 288
P2d 1041 (1954); LaPlant v. EL DuPont de Nemours & Co., 346 S.W.2d 231
{Mo. Ct. App. 1961); Rose v. Buifalo Air Serv., 170 Neb. 306, 104 N.W.2d
431 (1980); McClanahan v, California Spray-Chemical Corp., 194 Va. 842, 75
S.E2d 712 (1953); Golden Gate Hop Ranch, Inc. v. Velsicol Chem, Corp., 68
Wash. 2d 489, 403 P.2d 351 (1965), cert. denied, 382 U.S. 1025 (1966).

a2 227 Ore. 242, 362 P.2d 312 (1981). e

. 8% Qotreaux v, Gary, 232 La. 373, 84 So. 24 203 (1957}.

%4 Young v. Darter, 363 P.2d 829 (Okla. 1981).

36 Thess jurisdictions are: Arizona, Arksnsas, California, Florida, Idaho,
Yowa, Kentucky, Louisiana, Mississippi, Missouri, New Jersey, New Mexico,

. North Caroling, Oklahoma, Oregon, South Corolina, Texas, and Virginia, See

cases cited notes 32-34 supra and note 38 infre.

38 Iouisiana, Oklgshoma, and Oregon. See notes 32-34 supra.

87 Notes 35 and 38 supra,

23 Recovery ellowed: Sanders v. Beckwith, 79 Ariz. 67, 283 P2d 235
(1955) (dairy herd injured by DDT and benzene hexachlaride); Crouse v.
Wilbur-Ellis Co., 77 Ariz. 358, 272 P.2d 352 (1854) {cantaloupe damaged by
insecticide containing sulfur); Lundberg v. Bolon, §7 Ariz. 255, 184 P.2d 454
{1948) (bees killed by arsenical); S.A. Gerrard Co. v. Fricker, 42 Ariz. 503,

« 27 P.2d 878 (1933) - (bees killed by insecticide Dutox No. 20); Heeb v. Prysock,

s

219 Ark 899, 245 SW.24 §77 (1852) (coiton damaged by 2,4-D); W.B., Bynum
Cooperage Co. v. Coulter, 219 Ark. 818, 244 S'W.2d 965 (1852) {cotton dem-
aged by 2,4-D); McKennon v. Jones, 210 Ark. 671, 244 S.W.2d 138 (1851)
(bees killed by R-H dust; R-H dust is DDT); Kennedy v. Clayton, 218 Ark.
851, 227 S.W.2d 934 (1950) (cotton damaged by 2,4-D}; Burns v, Vaughn, 216
Ark. 128, 224 S.'W.2d 365 (1949) (cotton damaged by 2,4-D}; Chapman Chem.
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In five cases the plaintiff failed to establish causation.® In a sixth

Co. v, Taylor, 215 Ark, 630, 222 8, W.2d 820 {1949) {cotton damaged by 2,4-D);
Hammond Ranch Corp. v, Dodson, 199 Ark. 846, 136 S.W.2d 484 (1940) (live-
stock killed by arsenical); Parks v. Atwood Crop Dusters, Inc, 118 Cal App.
24 383, 257 P.2d 653 (1953) (immature cotton damaged by cyanamide dust);
Adams v, Henning, 117 Cal. App. 2d 376, 255 P.2d 456 (1953) (potatoes dam-
aged by 24-D; nonsuit reversed); Miles v. A, Arena & Co, 23 Cal. App. 2d
680, 73 P.2d 1260 (1837) (bees killed by arsenical); Kentucky Aerospray, Inc.
v, Mays, 251 5.W.2d 460 (Ky. 1952) (commercially raised minnows killed by
toxaphene}; Lawler v. Skelton, 241 Miss. 274, 130 So, 2d 565 {1961) (plain-
ti#f injured by malathion); Faire v. Burke, 363 Mo, 582, 252 S.W.2d 289
{1952) ; Pendergrass v. Lovelace, 57 N.M. 481, 282 P.2d 231 (1953) (cotton
damaged by 2,4-D); McPherson v. Biliington, 398 S.W.2d 188 (Tex. Civ. App.
1965) (hogs killed by arsenical); Pitchfork Land & Cattle Co. v. King, 182
Tex. 331, 346 S.'W.2d 598 (1961) (cotton damsged by herbicide); Aerial
Sprayers, Inc. v. Yerger, Hill & Son, 306 S.W.2d 433 (Tex. Civ. App. 195T)
{cotton damaged by 2,4-D); Dallas County Flood Control Dist. v. Fowler, 280
S5.W.2d 336 (Tex. Civ, App. 1955) (rotton damaged by 2,4-D); see Stull Chem.
Co. v. Boggs Farmers Supply, Inc, 404 SW.2d 78 (Tex. Civ. App. 1688)
(cotton damaged by 2,4-D); ¢f. Schronk v, Gilliam, 380 S.W.2d4 743 (Tex. Civ.
App. 1964) (cotion damaged by poisonous spray).

Recovery allowed but distinguishable on the facts: Southwestern Beli
TeL Ca. v. Smith, 220 Ark. 223, 247 8.W.2d 16 (1952) (livestock killed by
grazing on land sprayed with 2,4-D); Brown v. Sioux City, 242 Iowa 1188, 49
N.W.2d 853 (1951) (bees killed by ground spraying of chlorodane); Bivins
v. Southern Ry, 247 N.C, 711, 102 S.E24 128 (1958) (garden, fruit tree and
pasture damaged by ground spraying of poisonous chemicals); Smith v. Oker-
son, 8 N.J. Super, 560, 73 A.2d 857 (Super. Ct. 1950) {livestock killed by
ground spraying of 2,4-D); Alexander v. Seaboard Air Line Ry., 221 S.C. 477,
71 SE2d 298 (1952) (cotton damaged by ground spraying of 2,4-D); Shultz
v. Harless, 271 S.W.2d 898 {Tex. Civ. App. 1954) (cotton damaged by ground
spraying of 2,4-D).

Recovery denled: Harris v. United States, 206 ¥.2d 765 (10th Cir. 1958)
{cotton znd peanuts damaged by 2,4-D); Bowden v. United States, 200 F.2d
176 {(4th Cir. 1852) {(sheep allegedly killed by peisonous spray); Gainey v.
Folkman, 114 F, Supp. 231 (D. Ariz. 1853} {cattle allegedly damaged by DDT);
Pruett v, Burr, 118 Cal. App. 2d 188, 257 P.2d 690 (1953) {cotton damaged by
2,4-D); Lenk v. Spezia, 95 Cal, App. Zd 296, 213 P.2d 47 (1849) (bees killed
by arsenical); Jeanes v. Holtz, 94 Cal. App. 24 826, 211 P.2d 9825 (1949) (bees
killed by Cryolite 70} ; Alm v. Johnson, 75 Idaho 521, 275 P.2d 859 (1854) (pea
crop damaped by weed killing spray); Council v, Duprel, 250 Miss, 269, 165
B0. 2d 134 (1964) {cotton and bean crops sllegedly damaged by 2,4,5-T);
Wall v. Trogdon, 240 N.C. 747, 107 S.E2d 757 (19859) (fish allegedly killed
by voisonous spray); Vrazel v, Bieri, 294 S'W.2d 143 (Tex. Civ. App. 1956)
{cotton damaged by 2,4-D); Gamblin v. Ingram, 378 S.W.2d 941 (Tex. Civ.
App. 1864} (cotton damaged by 2,4-D}.

Recovery denied but distinguishable on the facts: Neff v. Imperial Irri-
gation Dist, 142 Cal. App. 2d 755, 298 P.2d 359 (1956) (cotton damaged by
ground spraying of 2,4-D); Rabin v. Lake Worth Drainage Dist, 82 So. 2d
353 (Fla. 1955), cert. denied, 350 U.S. 958 (1958) {pepper crop retarded by
ground spraying of herbicide); Dallag County Flood Control Dist. v. Benson,
157 Tex. 617, 308 S.W.2d 350 {1857) (cotton damaged by ground spraying of
2,4-D).

8% Bowden v. United States, 200 FP2d 178 (4th Cir. 1952); Gainey w.
Folkman, 114 F. Supp. 231 (D. Ariz. 1953); Council v. Duprel, 250 Miss. 263,
165 So. 2d 134 (1964); Wall v. Trogdon, 249 N.C, 747, 107 S.E.2d 757 (1959);
Pruett v. Bure, 118 Cal. App. 2d 188, 257 P2 680 (1953).
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case he failed {o establish damage’® Thus, where the plaintiff estab-
lished his damage and that the defendant’s dusting operation caused
it, recovery was allowed in all but eight cases. Six of the eight re-
maining cases involved unusual circumstances, Four fimes govern-
mental immunities barred recovery,! and two decisions for the de-
fendant turned on the questions of contributory negligence and the
“trespassing bee” theory.** In the seventh casc the plaintiff lost on a
procedural technicality.®® In the last case, the plaintiff failed to
establish that the defendant’s conduct amounted to negligence.* The
results are clear: * except for unusual circumsiances, the plaintiff al-
most always recovers when he has established causation and damage.

Moreover, the questions most frequently litigated before the ap-
pellate courts involve the proof of causation and the measure of dam-
ages, and not the manner in which the defendant’s activities were
carried out.*® Thus causation and damage have been the key issues
before the appellate couris.

This is not to suggest that the courts have held crop dusting per
se an act of negligence. On the contrary, many of the courtsi®
have followed the proposition propounded in the early case of Miles v.
A. Arena & Co.:7 ‘

[IIn itself, dusting vegetables fo kiil pests that prey upon them is a
necessary and lawful operation which the owner of the vegetables
may perform, either himself or through his servants, or may have
performed by an independent contractor. However, he should not
do the dusting, or have it done, under conditions which would indicate
to a reasonably prudent persun that damage to his neighbors would
result.48

48 Alm v, Johnson, 75 Idaho 521, 2567 P.2d 9569 (1954).

41 Marris v. United States, 205 ¥.2d 765 (10th Cir. 1853); Neff v. Im-
perial Irrigation Dist., 142 Cal. App. 2d 755, 208 P.2d 359 (1056); Rabin v.
Lake Worth Drainage Dist., 82 So. 2d 353 (Fla, 1955), cert. denied, 350 U.S.
B58 (1956); Dallas County Flood Control Dist. v. Benson, 157 Tex. 617, 306
S.w.2d 350 (1957). -

43 Lenk v. Spezia, 85 Cal. App. 2d 296, 213 P.2d 47 (1949); Jeanes v.
Holtz, 84 Cal. App. 2d 826, 211 P.2d 925 (1948). See text accompanying notes
90-98 infra; Note, supre note 18, at 76-77.

4 See Vrazel v. Bieri, 284 S.W.2d 148, 151-52 (Tex. Civ. App. 18568). A
careful reading of the opinion suggesls that the plaintiff incorrectly chal-
Ienged the jury’s verdict. Se¢ note 55 infra.

4¢ Gamblin v. Ingram, 378 S.W.2d 841 {Tex. Civ. App. 1984).

45 Interview with Stuart W. Turner; s¢e, €.¢., Lundberg v. Bolin, 87 Ariz
255, 194 P.2d 454 (1948); Lawler v. Skelton, 241 Miss, 274, 130 So. 2d 565
(1861); Kentucky Aerospray, Inc. v. Mays, 251 S.W.2d 460 (Ky. 1852}; Faire
v. Burke, 363 Mo. 582, 252 S.W.2d 28% (1952); Burke v. Thomas, 3:13 P.2d
1082 (Okla. 1957); McPherson v. Billington, 309 S.W.2d 186 (Tex. Civ. App.
1868); Pitchfork Land & Cattle Co. v. Eing, 162 Tex. 331, 346 S.W.2d 398
{(1961); Aerial Sprayers, Inc. v. Yerger, Hill & Son, 208 S.W.2d 433 (Tex. Civ.
Agpp. 19573, ’ )

4 Eg. Burns v. Vaughn, 216 Ark. 128, 224 S.w.2d 355 (1949); Faire
v. Burke, 363 Mo. 562, 252 S.W.2d 289 (1B852).

47 23 Cal. App. 2d 880, 73 P.2d 1250 (1837).

43 Id. at €33, 73 P.2d at 1262, .
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There have been many cases in which the defendant was held lizble
for truly negligent conduct. Defendants, for instance, have been
liable on the basis of negligence, for the foliowing activities: continu-
ing to spray while flying over the plaintiff's land;** mistaking the
plaintiff’s land for that of the defendant;*® and dusting in a “strong”
wind blowing toward the plaintiff’s land.*® In other cases the negli-
gent character of the conduct is not quite as clear®® Defendants
have been held liable for dusting in adverse weather described as a
“light wind,”*® “light breeze,”** and “breeze.”*®

The Negligence Theory Breaks Down

There are indications that where there is little or no evidence of
fault on the defendant's part, the negligence theory breaks down. An
examination of the Texas cases is particularly instructive on this point.
The Texas courts have long and consistently rejected the doctrine of
Rylands v. Fletcher™ and have not yet professed to apply strict liabil-
ity to activities causing property damage.%” Accordingly, proper pro-
cedure requires that crop dusting cases be brought to the courts on
the theory of negligence.b®

In the 195¢ case of Shultz ». Harless®® the defendant used a pol-
sonous chemical to spray weeds in a ditch near the plaintiff’s coiton.
Some of the spray drifted onto the cotlon and caused considerable
damage. Upon these facts, the defendant was found negligent because
he knew or should have known of the destructive effect the chemical
would have on growing cofton and because he failed to confine the

43 McKennon v. Jones, 219 Ark. 671, 244 S.W.2d4 138 (1951); Hammond
Ranch Corp. v. Dodson, 199 Ark. 848, 138 S W.2d 484 (1940); Pendergra.ss v,
Lovelace, 57 N.M. 661, 262 P.2d 231 (1953); Burke w. Thomas. 313 P.24 1082
{Okla. 1957); Heeb v. Prs, sock, 218 Ark. 809 245 S.W.2d 577 (1952).

50 Cross v. Harris, 230 Ore. 398, 370 P.2d 703 (19623 ; cf. Schronk v. Gil-
liam, 380 SW.2d 743 (Tex. Civ. App. 1864).

51 Faire v. Burke, 363 Mo. 562, 252 3.W.2d 289 (1352).

52 The following anal:. sis was first suggested in Note, supra note 18, at 78.
" 93-“) Miles v. A. Arena & Co, 23 Cal App. 24 680, 682, 73 P.2d 1260, 1281

1837

B4 [d. at 685, 73 P.2d at 1253,

5% Burns v, Vaughn, 218 Ark. 128, 129, 224 S.W.2d 365, 386 (1948). .

3¢ ILR. 3 H.L. 330 (1868). “The ‘rule’ of Bylands v. Fletcher is that the
defendant wiil be liable when he damnages another by a thing or activity un-
duly dangerous and inappropriate to the place where it is maintained, In the
light of the character of that place and its surroundings.” W. Prosser, Tosars
§ 77, at 522 (34 ed. 1864).

57 Vrazel v. Bieri, 204 3.W.2d 148 (Tex, Civ. App. 1856); Standard Paving
Co. v. McClinton, 146 S'W.2d 486 {Tex. Civ. App. 1940); Indian Territory
IMuminating Oil Co. v. Rainwater, 140 SW.2d 491 (Tex. Civ. App. 1940).
Turner v. Big Lake Oil Co., 128 Tex. 156, 96 S.W.2d 221 (1936); Gulf C.
S.F.R.R. v. Oakes, 94 Tex. 15», 58 S.W. 599 (1900),

58 Wrazel v. B:er:, 294 S.W.2d 148, 152 {Tex Civ. App. 1956).

58 271 8.W.2d 696 {Tex: Civ. App}
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poison to his land.** Two years later a case was litigated®! in which
the defendant dusted his rice fields with 2,4-D. Some of the spray
drifted several miles before it settled upon and injured the plaintiff's
cotton. The only evidence of negligence was that the defendant failed
to confine the spray to bis field. In a special verdict, the jury con-
cluded that this failure did not constitute negligence. Although the
appellate court affirmed the decision, a careful reading of the opinion
indicates that the resulf might have been differenf had the plaintiff
properiy challenged the jury’s verdict.”?

Perhaps more revealing is Aerial Sprayers, Inc. v. Yerger, Hill
& Son.®® The defendant had his farm aerially sprayed with 24-D. At
the time of spraying the “wingd direction” (the velocity does not appear
in the opinion) was toward the plaintiff’s cotfon which was 5 miles
away. Several days later the plaintiff’'s cotton manifested signs of
damage caused by 24-I. There was evidence that no other spraying
of 2,4-D had been done in the vicinity during the period in question.
From these facts the defendants were found to have caused the dam-
age and were liable because they failed to confine the herbicide to
the farm.* Failure to confine the herbicide to the defendant’s land
constituted a specific act of negligence!®

The most extreme case of this kind was decided by the Texas
Supreme Court in 1361.8% An aerial spraying company treated a ranch
with 2,4-D. Damage to cotton located from 7% to 15 miles away was
discovered about 16 days affer the spraying. There was evidence that
a wind of some veloeity (5 to 8 miles per hour)® was blowing toward
the plaintiff’s cotton and that no other such operations were conducted
in the area during the time involved. The record is devoid of any
direct evidence that defendant’s erop dusting operation caused the
plaintiff's damage. The only negligence pleaded was that the defend-
ants had allowed the herbicide to drift.®® Recovery against the spray-
ing company was allowed.

Since it not infrequently occurs in negligence cases that the mere
fact of injury caused by the defendant’s instrumentality under his
control is enough fo establish negligent conduct, it is possible that
the Texas courts relied upon the principles of res ipsa loguitur to sup-

&) fd. at 693. .
© 81 Yrazel v, Bieri, 294 S.W.2d 148 (Tex. Civ. App. 1956).
82 The plaintiff should have asked the court to set aside the verdict

. either as lacking support in, or &s being conirary to, the weight of the evi-

dence. See, id. at 151, 152.
68 306 S.W.2d 433 (Tex. Civ. App. 1857)."
*4 1d. at 436. _
% Id. L
¢a Pitchfork Land & Cattle Co. v. King, 162 Tex. 331, 346 S.W.2d 598.
€7 Id. at 337, 3456 S W.2d at 602
4 Id, st 333, 346 S.W.2d at 509.
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port a finding of negligence. With one exception,® this possibility
has not been mentioned in any of the cases, nor does it appear any-
where that the doctrine has been asserted in suppert of an sllegation
of negligence. Furthermore, the fundamental assumption behind res
ipsa loquitur—that such damage normally does not happen without
negligence——seems against the ccurts’ understanding of the drift haz-
ards inherent in crop dusting.” The conclusion seems inescapable—
to the extent that the Texas courts hold that the failure to confine
pesticides to the defendant’s land is negligence, they are applying a
standard of strict hab*hty te erop dustmg activities under the name
of negligence.

Though only one crop dusting case has reached Kentucky's high-
est court,” that case resembles the Texas pattern, Defendant aerially
sprayed toxaphene on a tobaceco patch about 110 feet from a pond
teeming with comamercially raised minnows. Some of the spray set-
tled on the pond and poisoned the fish. The only reason given by the
court for holding the defendant negligent and liable was that he had
“allowed the chemical compound to settle in the pond in the spraying
operation so that the minnows were poisoned.”™ A possible explana-
tion of this decision is that the risk of harm created by spraying 110..
feet from a vulnerable target far outweighed the utility to be'
gained.™ The dusting itself constituted negligence. However, there
is nothing mentioned in ihe opinion to support such an explanation.

The standards formulated in the Arkansas cases do not coincide
with the exacting limitations placed upon crop dusting in Texas and
Kentucky. Nevertheless, liahility has been found where the only
evidence of fault lay in the dusting itself™ Also, the mere knowl-
edge of the propensities of dusting chemicals to drift has been pointed
to as evidence of negligence.” 'These resulis have occurred despite
the court’s insistence that a defendant who uses dusting chemicals
“is not liable to his neighbor in every case; negligence must be
shown.”7®

The Arizona opinions, likcwige, suggest a stirict adherence to a
showing of negligence before liability will attach to crop dusting

€3 Yrazel v. Bieri, 254 5.W.2d 148, 152 (Tex. Civ. App. 1856).

10 See Aerial Sprayers, Inc. v. Yerger, Hill & Son, 306 S.W.2d 438, 435
(Tex. Civ. App. 1957). Crop dusting is an inherently dangerous activity.
Leonard v. Abbott, 357 S W.2d 778 (Tex. Civ. App. 1962), rev’d on uther
grounds, 366 S.W.2d 925 {Tex. 1953).

71 Kentucky Aerospray, [nc. v. Mays, 251 S.W.2d 460 (Ky. 1952).

72 Id. at 482

& Note, supra note 18, at 80,

7t Kennedy v. Clayton, 216 Ark. 851, 227 S.W.2d 934 (19850).

¥ Burns v. Vaughn, 216 Ark. 128, 224 S.W.2d 385 (1549).

76 Id.
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activities”™ Arizons, however, was one of the first jurisdictions o
declare crop cQusting an inherently danperous activity,” an activity
that affords no relief te an employer from lability for damage caused
by the negligence of his indeyendent contractor. The opinion in Ger-
rard v. Fricker® as to the dangerous nature of crop dusting activities
was reiterated in Crouse v. Wilbur-Eliis Co.%® where the court said:

It js settled law in Arizona that the risk of harm to neighboring
property from dusting or spraying by sirplane is very great . ., 81

Perhaps as a result litile evidence is necessary to get a case to the
jury. In one case® the defendant had his land dusted with an srseni-
cal compound, part of which “drifted” 880 feet over plaintif{’s land
and fell on his bees. Without more evidence, the defendant was held
liable on the theory of negligence. In another case®® 2z dairy herd
consumed a poisonous insecticide® which was “carried over and on”
plaintiff's feeding pen as a resuli of defendant’s crop dusting opera-
tion. No other evidence of negiigence appears in the opinion. Again
the plaintiff recovered. It is, of course, possible that there was evi-
dence, not included in the opinion, of some conduet, other than the
crop dusting itsel, which would suppert a finding of negligence?
But the stated facts and resulis are more consistent with the theory of
strict liability.

In California, judicial attitudes toward crop dusting activities first
became apparent in a 1937 decision.®® Dusting was not a matter of
negligence per se, for it was necessary to farmers and the agricultural
economy in the battle to conirol pests5? Inf this case, however, de-
fendant’s failure to exercise reasonable care consisted of dusting in a
“light wind” a half mile from the plaintiff’s land.*® Adems v. Hen-
ning® is another good example of how little evidence is required to
make out & case of negligence where damage from crop dusting is

aileged. It was there held error to grant a nonsuit where:
. . . a part of the evidence would justi{y an inference that some of
thie spray [which defendants relessed from an airplane over the de-
fendant's land] was deposited on at least a part of the plaintiff’s land,
and that some damage resulted therefrom.®?

T Crouse v. Wilbur-Ells Co, 77 Ariz. 358, 272 P24 352 (1854); Sanders
v. Beckwith, 78 Ariz. B7, 283 P.2d 235 (1954).

™8 S A, Gerrerd v, Fricksr, 42 Ariz. 503, 27 P.24 678 (1933).

19 jd.

80 97 Arie 350, 273 1.2d 35% (1954).

81 Jd. at 365, 272 P.23 at 356.

22 Lundberg v. Bolon, 67 Ariz. 255, 194 P24 454 (1948).

8 Sanders v. Beckwith, 79 Ariz. 67, 283 P.2d 235 (1955).

84 DDT and benzene hexachloride, 14, at 69, 283 P.24 at 237.

88 See id. at 72, 283 P.2d at 238,

88 Miles v. A, Arvena & Co, 23 Cal, App. 2d 880, 73 P.2d 1260.

87 Id. at 683, 73 P.2d at 1262

88 Jd, at 682, 73 P.2d =t 1261,

&0 117 Cal App. 2d 376, 255 P.2d 456 (1933).

#0 Jd. at A8, 255 P.2d at 457. :
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The opinion does not mention any questionable conduct other than
the dusting itself. :

On the other hand, Califernia courts have twice handed down
decisions in favor of defendants. In Jeanes v. Holiz* plaintiff’s bees
“trespassed” onto defendant’s freshly dusted crops and were conse-
quently killed. It may be inferred from the decision that the defend.
ant did not owe a duty of care to trespassing bees® In Lenk v,
Spezia® the defendant repeatedly warned a beekeeper to protect his
bees from the drift hazard involved in defendant’s crop dusting opera-
tion. Fully aware of the danger, the plaintiff ignored the warnings,
refused defendant’s help, then “deliberately” released his bees and
permitted them to search the surrounding fi€lds for nectar and pollen.
He lost his bees and was barred from recovery for his contributory
negligence.® Defendant admitted dusting his field with an arsenical
powder, but this admission was the enly evidence of negligence on his
part accepted by the court.® It seems clear that the plaintiff volun-
tarily encountered a known danger; he conducted himself in a manner
which bars recovery in both negligence and strict liability cases™
Normally a choice is not voluntary if the only available alternative
involves the sacrifice of a valuable right? The court may have con-
cluded, however, that the slight effort involved in protecting his bees
did not constitute such an intrusion or imposition upon the plaintiff
as to amount to a taking of a valuable right. Had the plaintiff been
warned against possible harm to growing crops, which cannot be as
easily protected, certainly a different result should be expected ™
In fact, there are indications in Lenk v, Spezia that contributory
negligence had little effect upon the result and that the plaintiff actu-
ally lost because he failed to establish causation ®*

However confusing it is to determine the theory of liability applied
by the California courts to past cases, the theory to be applied in the
future seems clear. ILegislation regulating crop dusting'® has appar-
ently culminated in a decision to subject those crop dusting activities
which produce substantial dxift to strict Hability.'®* Since the statute
makes it a crime to crop dust in such a manner as to cause substantial

o1 94 Cal. App. 2d 326, 211 P.2d 925 (1845).

9 See id. at 830, 211 P.2d at 927, 928,

58 95 Cal. App. 2d 206, 213 P.24 47 (1948},

B¢ Jd, at 305, 213 P.2d at 53.

o6 Id.

88 . Prosskr, Torrg § 78, at 539 (3d ed. 1964).

87 Id. § 67, at 4686,

98 See Cambell v. Seaman, 63 N. Y. 588 {1878). )

#9 95 Cal. App. 2d 296, 305, 213 P.2d 47, 50 (1949).

100 Car, Acwmrc. Cope §§ 11401-04, 11501-13, 11531, 11701-10, 11731-41,
117681-65, 11781-92, 11501-13, 11932-40, 12871, 14002-08, 14011; 3 Car. Apn
Con §§ 2448-55, 2460-64, 3070-3114

101 Car. Acric. Cooe § 12072,
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drift, the effect of its enforcement is to protect sensitive property
from harm caused by the substantial drift of chemicals. In light of
the many and detailed staiutory provisions regulating crop dusting
activities in existence prior to the enactment of this statute, it may
easily be concluded that the purpose of the statute was to aid in mak-
ing sensitive, neighboring property safe from harm caused by such
drift. In California an unexcused violation of a eriminal statute the
purpose of which is t¢ promote safety is negligence.®® Given the fact
that substantial drift may result from crop dusting notwithstanding
the exercise of all reasonable care,'™ the end result of the statute is to
impose strict liability upon crop dusting activities producing sub-
stantial drift.

It can hardly be said that the weight of authority is against bur-
dening crop dusting with strict liability. Even in jurisdictions which
profess to require a showing of negligence, the margin of error per-
mitted in the defendant's conduct is quite narrow.

Inadequacies of the Negligence Theory

Assuming for the moment thai crop dusting is a proper subject
for strict liability, the question may be asked whether the theory of
negligence as applied in the cases is not adequate to cope with the
damage produced by crop dusting activities.

The question must be answered in the negative, however, as there
is at least one major, distinet difference between these two theories.
In any case litigated under the theory of negligence, a finding of the
failure to exercise reasonable care for the safety of the plaintiff’s
interest is a prerequisite for recovery.® The possibility that the
trier of fact will not make such a finding aiways exists, In Vrazel v,
Bieri® and Gamblin v. Ingram'®® the plaintiffs were faced with just
this obstacle; they failed to overcome it. Thus, when a court pro-
ceeds upon the theory of negligence, it is quite possible for a plaintiff
to establish causation and damage and still not recover.

Another objection to the theory of negligence as applied to the
facts peculiar to crop dusting operaiions is found in the problem of
proof, Where liability is predicated upon negligence, the plaintiff
must prove more than that he suffered damage caused by the particu-
lar defendant’s crop dusting activities. In addition, he must prove
that the defendant owed him a duty to exercise reasonable care to

- 102 See Satierlee v. Orange Glenn School Dist., 28 Cal 2d 581, 177 P.2d
279 {1947); 18 Org. Car. Arr'y GeEn, 221 (1851).

153 See text accompanying notes 8-3) supra.

704 W, Prosskr, Torys § 30, at 146 (3d ed. 1964).

105 204 S.W.2d 148 (Tex. Civ. App. 1956).

e 378 S.W.2d 941 {Tex, Civ. App. 1564),
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avoid injury to him and that the defendant failed to meet that obli-
gation.'® In crop dusting cases, however, damage caused by 24-D
and other harmful chemicals often is not readily apparent. It is not
unusual for 10 to 14 days to clapse before damage is detectable
Even then, an expert may be needed to discover the damage.'® To

the extent that there is a considerable lapse of time between the crop

dusting and the manifestation of damage, the plaintiff loses the ad-
vantage of having immediate notice of the possibility of tortious con-
duet. The delay in acquiring notice may make it difficult for him
to discover what conduct of the defendant led to his damage. It is
believed that the ramification of this delay presents a problem of
proof which the plaintiff does not encounter in other cases of property
damage, such as automobile accidents or burned buildings, where the
possibility of tortious conduct is readily apparent. -

It is one major undertaking to trace his damage to the crop dust-'

ing activities of the defendant and to eliminate all other probable
sources;™® and then another undertaking to establish that the pilot
failed in some way to exercise reasonable care.’'' Moregver, the for-
midable aid'’? of res ipsa loguitur is not generally applicable to this
dilemma, for chemiecal hazards and potential drift problems inhere in
any crop dusting operation,''® and the courts in almost every jurisdic-
tion recognize that poisonous chemicals may drift, at least for some
distance, notwithstanding the exercise of 21! reasonable care 24

Another negative response to the question propounded les in the
general policy in favor of clarity in the law., To the extent that courts,
professing to apply the theory of negligence, actually apply the
thecry of strict liability fo crop dusting activities, cotfusion and un-
certainty are added te the law of negligence. Furthermore, even in

107 W. Prosses, Torrs § 30, at 146 {3d ed. 1554). :

108 See Pitchfork Land & Cattle Co. v. King, 162 Tex. 331, 348 S.W.2d 598
{1961).

W08 Fee id.

116 Interview with Stuart W, Turner; Note, supra note 18, at 85.

1N Much dusting is done at night when i is more difficult for potential
wilnesses to ascertain begligent corduct. See Maylor, Night Dusting, FLying,
June 1959, at 37,

112 See W, Prosger, TorTs § 40 (3d ed. 1964).

118 See text secompanying notes -3¢ supra.

114 See S.A. Gerrard Co. v. Fricker, 42 Ariz, 503, 27 P.2d 878 (1933);
Chapman Chem. Co. v. Taylor, 215 Ark. 6§30, 222 S.W.2d 820 (1948); Miles v.
A, Arena & Co, 23 Cal, App. 24 680, 73 P.2d 1260 (1937); Gotreaux v. Gary,
232 La. 373, 94 So. 2d 263 (1957); Faire v. Burke, 363 Mo 582, 252 S.W.2d
289 {1852); Counecil v. Duprel, 250 Miss. 269, 165 So. 2d 134 (1964); Smith v.
Okerson, 8 N.J. Super. 530, 73 A.2d 857 (Super. Ct. 1850); Pendergrass w.
Lovelace, 57 N.M. 661, 282 P.2d 231 {1953); Young v. Darter, 383 P.2d 829
{Okla. 1981}; Loe v. Lenhardt, 227 Ore. 242, 362 P.2d 312 {1981}; Alexander
v. Seaboard Aklr Line Ry, 221 S C. 477, 71 S.E.2d 299 {1952); Aerial Sprayers,
Ine. v. Yerger, Hill & Son, 3(}8 8.W.2d 433 (Tex. Civ. App. 195?}
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the aggregate, the negligence cases do not delineate a standard of care
which, if followed, would exonerate the applicator from liability for
some unforeseen damage. The result of the negligence cases is con-
fusion in pleadings® in requiremsents of proof,?® and in viable de-
fenses to complaints.??

Is Crop Dusting an Almormallf IJéngerons Activity?

Currently before the American Law Institute is a proposal'?® to
repeal the definition of an ultrahazardous activity as found in section
52021 of the 1938 Restatement of Torts, and to substitute in its place
a list of facters to be considered in determining whether an activity is
abnormally dangerous, and therefore, subject to strict liability, These
factors are:

{8} Whether the activily iovolves a high degree of risk of some
harm to the persen, land or chattels of others;

(b) Whether the gravity of the harm which may result from it is
likely to ke gread;

{e) Whether the risk cannot be eliminated by the exercise of reason-
able care;

(d} Whether the activily is not a matter of common usage;

{e) Wheiher the activity is inappropriate to the place where it is
carried on; and

(f) The value of the activity to the eommunity. 120

Because the first two fuctors are closely related, they are best dis-

cussed together.

Risgk and Gravity of Harm

It cannot be doubted that crop dusting exposes sensitive, neigh-
boring praperty to a high degree of risk of serious harm. Because the
distribution of the chemicals is inevitably subject to factors beyond
the pilot's control,'® there inheres in every dusting operation the pos-
sibility that some of the chemicals will be carried far from the target
area.’® Added to this possibility is the chemical hazard and, as a

118 See, e.g., Reed v. Coyner Crep Dusters, B3 Ariz. 153, 317 P.2d 844
(1957).

118 See .7, Adams v. Henning, 117 Cal. App. 2d 376, 255 P.2d 456 (1853);
Pruett v. Burr, 118 Cal. App. 2d 188, 257 P.2d 800 {1953) Compare Aerial
Sprayers, Inc. v. Yerger, Hill & Son, 306 SW.2d 433 (Tex. Civ. App 1856),
with Gamblin v. Ingrarm, 378 S.W.2d 941 (Tex. Civ, App. 1864).

117 See, 2.9., Hesb v. Prysock, 219 Ark. 883, 245 SWM 577 {1952].

‘118 RESTATEMENT (Secoxp) oF Torrs § 520 (Tent. Draft No. 10, 1564).

219 Section 520 reads: “An activity is ultra hazardous if it (a) necessarily
involves a risk of serious harm to the person, land, or chattels of others which
cannot be eliminated by the exercise of the uimost care, and (b} is not a
matter of common usage.”

120 REsTATEMENT (Spcont) or Torrs § 520 (Tent. Draft No. 10, 1864).

1:; See text accorapanying notes 8-30 supre.

132 Id.
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result, every crop dusting operation involves the risk that waluable
neighboring property may be seriously damaged, if not destroyed.
Reported recoveries have run as high as $10,000.1*2 That the risk
of causing damage {o valuable property is very great is suggested
not only by the numerous reported cases,’® but aiso by the dif-
ficulty encountered by the applicator in obtaining Iiability insur-
ance.!*® Maoreover, the courts which predicate liability upon a show-
ing of negligence penerally concede that crop dusting is an activity
_ that cannot be done safely without the exercise of the utmost care.1?$

That the degree and gravity of the risk will be alleviated in the
near future is doubtful. Even though the crop dusting industry in
recent years has witnessed many technological advancements, the
problems presented by the chemical and drift hazards continue to defy
solution.'*” Though down draft produced by whirling rotor blades
tends to reduce drift,’*® even helicopter pilots experience preblems
with drift.)** Furthermore, the crop dusting industry has not yet
settled on a consistent approach to the conflicting goals of efficient
coverage and reduced drift. Increased nighttime dusting operations
mark one recent attempt to reduce drift by working in more favorable
weather conditions than prevail during the warmer daylight hours,1#
However, some of the advantages gained thereby are lost because
reduced visibility impairs the pilot's ability to detect changing direc-
tions of air flow.'** On the other hand, to achieve more efficient cov-
erage, experiments are now being conducted with ultra low volume
(ULV) 132 pesticides which involve the application of undiluted chem-
icals. The drift propensities of such treatment are not yet known,1#*
although it is feared that drift hazaids will be increased.1®*

Risk Not Eliminated by Reasonable Care

The third factor requires little comment. Since drift can
neither be accurately predicted nor completely controlled,'?® there

122 Crouse v. Wilbur-Efiis Co., 77 Ariz. 359, 272 P.2d 352 {1954); Sanders
v. Beckwith, 79 Ariz. 67, 283 P.2d 235 (1954},

124 Cases cited notes 32-34, 38 supra.

128 Note, Liability for Chemical Dumage from Aeriul Cron Dusting, 43
Mrnw. L. Rev. 531, 542 (1988).

128 For cases holding that crop dusting is an inherently dangerous activity,
see note § supra.
127 See note 28 supra and accompanying text.
128 Imvading Agricultural Market, Avratron Weer, Nov. 25, 1863, at 112,
115, -

129 Interview with Stuart W. Turner.

130 4 -

181 Jd.

132 ULV Will [t Steal the Market?, Farna Cusnarcars, Jaly 1957, at 1018

138 Id. at 18.

184 I4,

135 See text accompanying notes 8-20 supra.
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remains in crop dusting activities a high degree of risk of serious harm
to sensitive, neighboring property even though the applicator has
taken all reasonable precautions in advance, and has exercised all
reascnable care in his dusting operation,?3¢

Common Uszage

The meaning of the ferm: “common usage” and its application
to crop dusting activities has not slways been clear.’®” Fortunately,
the comments fo section 520 have been expanded in the Tentative
Draft. If now appears that whether an activity is 8 matter of common
usage depends upon the percentage of the population engaged in.
carrying on the activity. The comments, for example, suggest that the
operation of a motor vehicle is not a proper subject for strict lability
because many people engage in this activity; motor vehicle registra-
tions, as an indication of this common usage, totailed over 90 millicn
in 1965,1%8 while over 98,000 drivers were Hcensed in that year alone.??®
On the other hand, crop dusting does not begin to qualify as a matter
of common usage as only a small portion of the farm population is
engaged in spplying sprays and dusts from the air. About 5,000
airplanes and 4,000 applicators are emiployed in crop dusting in the
United States, 0

Insppropriateness 1o Its Surroundings

The comments to the fifth factor suggest that the important
thing about an activity burdened with strict liability is “not that it is
extremely dangerous in itself, but that it is abnormally so in relation
to its surroundings.”*! It is economic suicide for a cotton, tomato, or
grape grower to dust his crops with 2,4-D."? The pesticide 2,4-D is
neither a natural nor a common enemy of these crops. Ii presents an
unusual threat to their existence. Thus, the dispersing of 2,4-D and
other hazardous chemicals in the vicinity of these broad leaf crops
presents an abnermal danger to them and, likewise, to other sensitive
property such as livestock and colonies of bees.

This abnormal danger, however, is not merely limited to the im-
mediate vicinity of sensitive property. For destructive herbicides oe-
casionally drift miles before damaging valuable property. The appel-

186 [d,

137 Nole, supra note 18, at 82-83,

128 Ayuron{OBILY MANUFACTURERY ASSOCIATION, 1867 Avuromosie Facrs
AND Ficunres 26 (19&7).

13% Id. at 53.

140 PAA Crop-Dusting Crash Siudy Mey Result in Scfer Pesticide, Avia-
rroN Weex, QOct. 22, 1962, at 35.

141 RESTATEMENT (Sxcown) or Torrs, Explanatory Notes § 520-3 at 57
(Tent. Draft No. 10, 1864).

142 Note 10 supra.
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late reports include cases where the chemical drifted 3,24 10,14 15,14
and 20'%® miles. In the light of these facts very few crop dusting oper-
ations are not abrniormally dangercus in relation to their surroundings.
Perhaps the dusting of wheat in the midst of a vast wheat belt, such
as might exist on the Great Plains, would be so far removed from sens-
itive property as to gualify as an appropriate place to conduct this
activity. Other, similar examples are difficult to conceive.

Value fo the Community

Notwithstanding that crop dusting qualifies in the first five re-
spects as an abnormally dangerous activily, according to the sixth
factor, it may be that this activity is too valuable to the agricultural
community to burden it with striet liability, Crop losses, caused
by pests of all kinds, annuaily run into hundreds of millions of dol-
lars.*? QOne step toward eliminating this loss is to control, perhaps
even eradicate, destructive pests. Since the aerial application of pesti-
cides is the most efficient'*® in some cases, the only way in which
pest control can be accomplished,’®® the benefits to be gained from
these operations are valuable to both the public and the farmer. This
value has long been recognized by the courts. Beginning with a
case'™ in 1937 the courts have generally held that crop dusting is not
in itself a matter of negligence or, in other words, that the benefits
derived from crop dusting outweigh the risk that damage to neigh-
baring property may result.!s

There is good reason to believe, however, that crop dusting is
not an activity essential to the livelihood of the members of the agri-
cultural community. In a mixed farming state such as California it
is possible that as much harm as gain can result from crop dusting.
In Californis, the aerial application of pesticides is not only strictly
regulated,* it is also prohibited in large areas of the state.’® Even

148 Gotreaux v. Gary, 232 La. 375, 94 So. 2d 293 (1957); Dallas County
Flood Control Dist. v. Benson, 157 Tex. 817, 306 S.W.2d 350 (1957).

144 Al;rial Sprayers, Inc. v. Yerger, Hill & Son, 306 S.W.24 433 (Tex. Civ.
App. 1957).

145 Pitchfork Land & Catile Co. v.'King, 162 Tex. 331, 348 S.W.2d 388
(1981).

148 Dallas County Flood Control Dist. v, Fowler, 280 S.'W.24 336 (Tex.
Civ. App. 1855).

147 Agsessable vield loss in California alone amounted to $182,886,355 in
1965. Cavrrornia Dree'r or AcmicuLTuRe, Burn. No. E-82-8, at 8 (Sept. 23,
1988),

18 Tozer, supra note L

149 Id,

160 Miles v, A, Arena & Co., 23 Cal. App. 24 480, 73 P.2d 123{1 (1937).

181 See fext accompanying mte.s 46-48 supra.

182 See Car. Acrrc. Cope §§ 11401-04, 11561-13, 11531, 11701~ 10 11731-41,
11781-85, 11791-92, 11901-13, 11832-40, 129'21 14002- 08, 14011 3 CAI‘... Apna,
Cope §§ 2448-55, 2460 64, 3070-3114.
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the ground spplication of pesiicides is prohibited in certain places
during the growing season.’™ Other states in which mixed farming is
not 45 predeminant as it is in California also have laws regulating the
application of pesticides.’®

The aerial application of pesticides is not the only method of con-
trolling pests. Ground application of pesticides, while not as econom-
ieal as aerial application when done on a large scale,*™ js still recog-
nized as a satisfactory method.”® Any assertion that crop dusting is
vital to the agriculiural cornmunity is, therefore, open to question.

Conclusion

It is submitted that crop dusting is a proper subject for strict
liability., The imposition of strict liability upon crop dusting does not
result in liability for accidental damage, The element of fault in the
defendant’s conduct is that he has intentionally exposed the plain-
tiff’s valuable property to a high degree of risk of serious harm.1%%

It is believed that the courts rather than the legistatures should
effect the change from a requirement of a showing of “negligence” to
strict liability. It is well within the province of the judiciary to make
such a change,'® Also, if and when the weight of the factors listed
in the Tentative Draft become favorable to the crop dusting industry,
a corresponding change in the theory of liability—from strict liability
to negligence—may be more readily accomplished by the courts than
by the legislatures. However, whether the change is made by the
courts or by the legislatures is a secondary matter. That the change
be made is the primary consideration and the conrclusion of this com-
ment.

Richard S. Jenzen®

164 The ground application of pesticides iz prohibited betwesn March 15
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Iowa L. Rev, 135, 136-41 (1963).
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158 Loe v. Lenhardt, 227 Ore. 242, 382 P.2d 312 (1981); W. Prosses, TorTs
§ 74, at 508 (8d ed. !964)

169 Loe v. Lenhardt, 227 Ore. 242, 362 P.2d 312 (1981); RESTATEMENT .
{Szconp) or Tortrs, Explanatory Notes § 520, comment | at 68 (Tent. Draft
Neo. 10, 1984).
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