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SRI K U N J A  B E H A R I G A JB N D E A  D E V U  and othbks 
(D efendants), R espoitoents.*'

M o r tg a g e — C o n s t r u c t i o n  o f  d e e d — M o r tg a g e  q u a  a a m in d a r — R i g h t  o f  m o r t g a g o r  i n  

v i l l a g e  n o t  h e ld  q u a  z a m i n d a r — A b s e n c e  o f  e x p r e s s  p r o v i s i o n  in  d e e d  c h a r g i n g  

s u c h  r i g h t — N o t  c o m p r i s e d  in  m o r t g a g e .

B y a deed of mortgage, dated 22nd Octobei’ 1892, a Kamindar m ortgaged to 
plaintiff bis entire satniudari, w liich was recited as yielding a certain annual 
income, togetlier -with the zamindar’ s “  entire right and incom e and the 
katfcuhadis on enfranchised inams.”  The schedule specified by name theW illages 
constituting the zaniindari, one of these being the village o f Sabuliya. The only 
right, title and interest possessed by the zamindar in this village, (w hicb was an 
inam village of certain Payalcs), was to tho annual paym ent by  the inamdara o f 
a iisecl kattubadi, and the amount of this kattabadi iras all that was includod in 
•t;he approximate annual incom e specified in the schedule. A t  the date o f the 
mortgage to plaintiff, the zamindar alao poseessed a m ortgage right over this 
village, he being the assignee o f a m ortgage w hich had been executed by  the  ̂
Payaks, (the inamdars), in 1874, the assignment having been made to  him  in 
1889. In  a suit brought against the zamindar in 1898 b y  plaintiff, on his 
m ortgage, plaintiff contended that the deed operated to assign to him, by  way o f 
mortgage, not only the zamindar’s right to kattubadi in respect o f the village of 
Sabuliya, but also the mortgage right possessed by  the zamindar over that v illage ;

E o l d ,  that the Kamindar’ s m ortgage right over the village Sabuliya was not 
comprised in the mortgage.

Roohe V . Lord Kensingtot, (25 L J .,  (Oh.), 795), r e fe m d  to.

S u it  for money due on a mortgage. Plaintiff alleged that the 
father of first defendant, acting for himself and as guardian of 
first defendant, had executed in plaintiff’s favour a mortgage over 
the zamindari of Palur for Es. 90,000, which sum had been duly 
advanced; that first defendant’s father had died two years prior to 
the suit without discharging the debt or any portion of i t ; and that 
first defendant, who had succeeded to,the zamindari, washable for 
%e debt, and that defendants Nos. 2 to 8 were also mortga,gees of 
portions of the zamindari, some of them holding prior and some 
Bubsequeni mortgages. He alleged that a village of the name of

* Appeal‘Ko. 62 of 1900 against the deoxeo of S’. Murray, District «Tudg;̂  
of Granjam, in Original Suit No. 9 of 1899.
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^^Sabuliya, being one of those mortgaged to plaintiff, liad been sold Bhimaeaju 
' at a date subsequent to plaintiff’s mortgage at a Court anetion at Chetti 
the instance of ninth 'defendant, iu execution of a decree obtained 
in Original Suit No. 44 of 1894, by first defendant’s father 
against certain Payaks, ■who claimed to be the owners of the 
village, and that it had been purchased by ninth defendant, who 
was accordingly impleaded in this suit. Plaintiff claimed that 
whatever interest first defendant’s father might have had in the 
said village had become mortgaged to plaintiff, under his mortgage 
deed, and that the interest which ninth defendant had acquired in 
the village must be subject to plaintiff’s interest. He asked for a 
decree directing payment of the mortgage amount together with 
interest, and in default of payment, that the mortgaged property 
should be sold subject to certain mortgages which plaintiff 
admitted were prior to his own, Erst defendant put plaintiff to 
proof of his allegations. Defendants JSTos. 2, 5, 6 and 7 filed 
statements which are not material to the point decided. Ninth 
defendant claimed the village of Sabuliya by virtue of his 
purchase at the Court sale. He alleged that the Payaks, as th  ̂
original owners of that village had mortgaged it with possession to 
one Brindavana Boss for thirty years ; that Bxindavana Doss had 
died ten years after the date of that mortgage ; w'-hereupon, in 1889, 
his son and widow had assigned the mortgage to the zamindar 
of Palur, who, being out of possession, brought Original Suit 
No. 44 of 1894 on the mortgage bond, and obtained a decree in 
1895. This decree had been assigned by the zamindar in 1896 to 
ninth defendant, who executed it in 1897, brought the village to 
sale, and purchased it in 1898 in a Court auction. He contended 
that the zamindar had no right to mortgage this village to plaintiff,
.and, in fact, had not done so, and that the mortgage deed 
executed in plaintiff’s favour did not purport to mortgage or 
assign to plaintiff the zamindar’s limited interest, as mortgagee, in 
the village. He asked that it should be exempted from liability 
under plaintiff’s mortgage.

The mortgage deed which bore date the 22nd October 1892 
commenced with the words “ Deed of mortgage in respect of a 
zamindari/’ and after reciting the objects for which the loan was 
raised, and giving various undertakings, continued' as follows 
/In resp ect of the principal, interest, &o., of this doounient are 
Mortgaged the following :*«-The entire zamindari of Palnr, whidh,



D s v u .

Bhimaeaju is situate in Chattrapur Sub-Registry of Gan jam district, wliicK' 
Ohetti passed to our posseasiou from our ancestors, wMcli is in our

Sbi K u n ja  possGSsion and enjoyment, which yields an ailnual income of about 
Qajen'dba Bs. 9,975, which is described in detail in schedule KTo. 1 herein.

on which is payable annually a peishkush of Es. 22 and a land-cess 
of Es. 463, and which bears zamindari patta No. 364, together 
with the hills, jungles, cultivated and uncultivated lands, gardens, 
sources of irrigation, &c., as well as with our entire right and 
income and the kattubadis on enfranchised inams,—these are 
mortgaged to you subjecb to the mortgages mentioned in schediile 
No. 2, but they are retained in om" possession.’ ^

The second schedule specified twenty-nine villages by name, 
the fourteenth being that of Sabuliya. Further facta relating to 
this village and the rights possessed by the zamindar in respect of 
it, are to be found in the jndgment of the High Court.

The fitlii issue was ;—“ Whether plaintiff possesses the rights 
of a sub-mortgagee over the village of Sabuliya and whether the 
same is not entitled to priority over tlio niuth defendant’s subse- 
(juent purchase at the Court sale in Original Suit No. 44 of 1894 
on the file of this Court ? ”  On tbis issue the District Judge 
found as follows:— “ The plaint bond purports to and does assign 
to plaintiff all the zamindar’s right, title and interest of whatever 
nature in the whole of his zamindari and every part of it ; it must 
therefore be concluded to embrace what those rights are in Sabuliya 
village. Even ninth defendant by his vakil admits that this village 
is an iaam village over which, however, (nde exhibits I  an l lA ), the 
zamindar has the right of collecting kattubadi. Defendant No. 9 
objects that it was mortgaged in the plaint bond (eshibit A ) as a 
jirayati village and this may have been done so nnder a mistake 
for it is not a jirayati one, and plaintiff himself in the box.; 
admitted he knew nothing about this village, as it was his clerk 
who made inquiries. The zamindar having original kattubadi 
right which he has never been divested of, afterwards acquired 
the inam right in 1889 and by decree in Original Suit No. 44 
of 1894 got a decree for the village and transferred it to ninth 
defendant, but this transfer would not do away with the zamin
dar’s, right to collect kattubadi, and as the zamindar mortgaged 
all his rights to the plaintiff, it follows that plaintiff has a 
mortgage lien on this right also. Thus, no doubt, so far, plainti:^ 
would be in the position of a sub-mortgagee—̂ vide Muthu V ij^
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*Maghunatha Ramachandra Vacha Mahali Thurai v. Venkaiaehallam 
Gheiti{l). It is quite olear, therefore, the Sabtiliya village cannot 
go Iree from plaintift^s claim. The suit deed was drawn up in
1892, long before the ninth defendant came on the ground with his 
transfer decree and obtained what rights he did obtain in the 
village. I, therefore, pass to my finding on the fifth issue, which 
is that plaintiff possesses the rights of a sub-mortgagee in 
Sabulija village to the extent that he may collect the kattubadi 
therefrom and that in so doing he is entitled to priority ‘over 
the ninth defendant’s subsequent purchase at the Court sale in 
Original Suit No. 4-4 of 1894 on the file of this Court, so far as 
that right to collect kattubadi extends.”

He decreed in plaintiff’s favour for payment of the amount 
claimed, and in default of payment within six months that the 
mortgage property bo sold subject to the prior mortgages admitted 
by plaintiff.

Against this decree plaintiff preferred this appeal.
Smidara Ayijar for appellant.— At the time of the mortgage 

to plaintiff the zamindar held a mortgage of the village oi 
Sabuliya. This village is included in the schedule of properties 
appended to the mortgage deed. It was described as a jirayati 
village. The question, therefore, is whether the zaminda,r’s right 
as mortgagee of the village was also mortgaged to plaintiff or, in 
other words, whether plaintiff is a sub-mortgagee under the i'amin- 
dar of the village of Sabuliya, besides being the mortgagee of the 
kattubadi payable to the zamindar in respect of it. The plaintiff 
contends that both rights have passed to him, under the deed, as 
mortgagee. The words “  entire right and income ”  show that not 
only rights qm  iianiindar, which were suffieientlj described by the 

"preceding words, but also all rights possessed b j  the zamindar at 
the time, whether they were qua zamindar or not, within the limits 
or ambit of the zamiiidari, passed to the plaintiff. What was 
meant by the document read as a whole was that all the rights of 
the mortgagor within the geographical limits were thereby mort
gaged. The fact that the title-deeds of the zamindar’s mortgage 
right were not handed over to plaintrU cannot affect him. If, 
on a construction of the document, the plaintiff -was entitled to 
the full rights in the village, they cannot be cut down by this

(1) I.L .E ., 20 Mad,, 35,



Bhimaraju circTimstance only. [He cited Early V. Rathbone{l); Land Mor^ 
C h e t t i Bank of India v. Abul Kasim Khan{2) ; Mohunt Kishen Qeer

Sai Kdnja V. Busqeet i2oy(3).1 '''
3̂i5Hab>i

G a j e n d r a  V. Krishmsami Ayyar and V. Ramesam for respondent (ninth 
defendant).—Tlie ecliedule to the mortgage deed shows that the 
income of the village of Sabuliya and thirteen other villages is 
Eis. 3,000. It is therefore clear that the right to take kattahadi 
alone waa meant and the description in another column referring 
to S’abuliya as jirayati is erroneous. The mortgage instrument 
was headed zamindari mortgage.’  ̂ This clearly shows that 
rights of the zamindar alone, qua zamindar were mortgaged. 
Again it is clear that as the mortgage debts owed hy the zamindar 
wore specifically mentioned in another schedule to the instrument, 
those owing to him would hare been mentioned if they had been 
intended to be affected by the instrument. The reference to the 
number of the patta, the peishkush and the permanent settlement 
shows also that rights qua zamindar (excluding inams) were mort
gaged. The special reference to “  kattubadi on enfranchised 
I’nams ”  made in the instrument, is superfluous if the geographical 
limits were meant by the preceding description. [Reference was 
made to Eooke v. Lord Kensington{4t); Chapman v. Gatcoynbeib) ; 
Francis y. M.irdon{Q).']

Judgment.— The instrument of simple mortgage^ dated 22nd 
Octobei 1892, on which the suit is brought by the plaintiff, the 
mortgagee, for the reooyery of the mortgage debt by sale of the 
mortgaged property, purports to be a zamindari mortgage, the 
property mortgaged being the zamindari of the mortgagor, 
described in schedule No. 2 annexed to the mortgage instrument. 
The operative part of the instrument of mortgage runs as follows:— 

“ In respect of the principal, interest, &o., of this document are 
“ (mortgaged) the following :— The entire zamindari of Palur, 
“ which is situate in Ohattrapur Sub-Eegistry of G-anj dm district, 
“  which has passed to our possession from our ancestors, which is 
“ in our possession and. enjoyment, which yields an annual income 
“ of about Rs. 9,976, which is d.eseribed in .detail in schedule No. 2 
“ herein, on which is payable ari.hually a peishkush of Es. 23 and 
“ a land cess of Us. 463, and whioh bears zamindari patta N o. 364j

(1) 58 L.T., 51'7. (2) 26 Oalo!, 395.
(3) 379. (4) 25 LJ., (Ok.), 795.
(5) 6 L.J., (O.P.), 93. (6) L.E,, 3G.P., 543.
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^  together with the hills, jungles, cultivated and unCTiltivated lands, Bhuiaraju 
“ gai'dens, sources of ^irrigation, &c., therein, as well as with, our 
“  entire right and income and the kattubadis on enfrancMsed iiiams, Kunja 
“  —these are mortgaged to you subject to the mortgages mentioned Oajendsa 
“  in schedule No. 2, but they are retained in our possession/’

Schedule No. 2 specifies the twenty-nine villages constituting 
the zamindarij with the approximate extent and yearly income 
thereof, one of such villages (No. 14) being Sabuliya, That village 
is an inam village of certain Payaks, in which the only right, title 
 ̂and interest which the mortgagor, as zamindar of Palur, possesses, 
is to the annual payment, by the inamdars, of a lised kattubadi of 
Es. 70, and apparently this is all that is included in the approximate 
annual income specified in the above sohedule. At the date of the 
mortgage, the 23amindar also possessed a mortgage right in the 
said village, being the assignee, apparently, of a simple mortgage, 
made in 1874, by the Payaks, the inamdars, to one Brindavana 
Doss, who in 1889 assigned the mortgage to the zamindar.

The only question raised and argued in the appeal is whether,
80 far as the village of Sabuliya is concerned, the only interest 

Hberein, which was assigned by way of mortgage, to tte plaintiff, 
is the zamindar’s right to kattubadi, or also the mortgage right 
possessed by the mortgagor, as assignee of. the mortgage granted 
by the inamdars. It is contended on behalf of the appellant that 
he is a sub-mortgagee, under tbe zamindar, of the village of 
Sabuliya, besides being the mortgagee of the kattubadi payable to 
the zamindar in respect of it. The question we have to decide is, 
whether the property mortgaged is the zamindari estate of Palur, 
or the properties of the m.ortgagor, situate within^the territorial 
limits of the zamindari. The plaintiff in his evidence admits that 
'he was neither informed, nor otherwise aware of the mortgage 
interest, which the zamindar had in the above village of Sabuliya ; 
but that whatever rights were possessed by him in the said village 
were mortgaged to Mm. He also says in his evidence that he 
cannot say whether the zamindar handed to him the mortgage 
deed executed by the inamdars and the deed assigning that 
mortgage to him. There^is little doubtfthat those docum^jnts were 
not handed to the plaintiff, but retained 'hy the zamindar himself.
The zamindar, as assignee of that mortgage, brought a suit against 

Payaks, the inamdarsj in Ojiginal Suit No. 44 of 1894, and 
Sfetained a decree on. the footing of that mortgage, The .injith
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Bhimjlraju respondent obtained an assignment of that decree and, in executio^ 
OhbtciI thereof, became the purchaser, in 1898j of the village of Sabidija. 

Bbi Ktjnja The plaintiff was not a party to the saicl suit, and unless the 
Gajendra zamindar acted fraudulently in bringing the said suit to enforce 

the mortgage granted by the inamdarsj it is clear that the zamindar 
did not consider that he had sub-mortgaged the Tillage to the 
plaintiff. Though the zamindar did not intend to assign his 
mortgage right in the village by way of sub-mortgage" to the 
plaintiff and he did not consider that he had done so when he 
brought Original Suit No. 44 of 1894, and though the plaintiff 
himself was not aware of the mortgage right which the zamindar 
had in the said village and did not obtain possession of th® 
original mortgage deed, yet, if it appeared clearly, from the instru
ment of mortgage, that all the interests possessed in fact and law 
by the mortgagor, in the village of Sabuliya, were assigned to the 
plaintiff by way of mortgage, it is immaterial that the zamindar 
did not really so intend and that the plaintiff was not aware of 
the exact interest wliich the zamindar had in that village. The 
"determination of the question therefore depends mainly upon the 
right ooustrucfcion oi the iustrument of mortgage. The transactionr  ̂
purports to be a simple mortgage of the zamindari of Palur, 
which bears zamindari patta No. 364, and which has passed to 
the possession of the zamindar from his ancestors, yielding an 
annual income of about Es. 9,975 (the particulars of which are 
given in schedule 2 appended to the mortgage instrument), subject 
to a fixed peishkusli of Es. 22, together with the hills, jungles, 
cultivated and uncultivated lands, gardens, sources of irrigation, 
&c., therein, as well as with the zamindar’s entire right and income 
and the kattubadi on enfranchised inams. It is clear that the 
entire zamindari of Palur, bearing patta JSTo. 364 and subject to at 
peishkush of Es. 22, which was mortgaged, is the estate of Palur, 
which was permanently settled on zamindari tenure under Eegu-. 
lation X X V  of 1802. The village of (Sabuliya was at the time of 
the permanent settlement, a jaghir or inam held by the Payaks, 
subject to the payment of a kattubadi to the zamindar. Under 
the said Begulation, the permanent settlement was exclusive of 
the inam {tide section 4), and included only the kattubadi, which 
alone was taken as part of the assets of the zamindar.

The interests which the mortgagor possessed in the villag^ 
at the time of the mortgage, were two-fold— one, the right to tie
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payment of the kattubadi, and the other, his rig-ht as a simple Bhimaraju 
mortgagee under the Pajaksj the inamdars of the Tillage. The 
former right alone  ̂"belonged to him gud zamindar, and was an Kl-nja 
incident of the zamindari tenm'e and would be comprised in the Gaje’sdra 
espresaion— “  with our entire right and income ” — occurring in the 
mortgage instriiment. The latter right, as mortgagee, he did not 
possess, gad zamindar, and it was not an incident of the zamindari 
tenure, ie., of the estate as permanently settled under the Eegu- 
lation. It is evident that the zamindari of Palur is referred to 
in the mortgage deed, as an estate permanently settled, subject to 
the payment of a fixed peishknsh and not in a geographical sense, 
as comprising every kind of right, title and interest, which the 
mortgagor may have possessed, within the local Hmita of the 
mmindari. This is placed beyond all reasonable doubt, by the 
express inclusion in the mortgage of kattubadis or quit-rents 
payable on enfranchised inams, situate within the zamindari limits.
Such quit-rents, which were imposed when the inams were enfran
chised in this Presidency, are payable to G-overnment, but the right 
to collect the same appears to have been assigned by Government 
for administrative reasons to the zamindar himself, in consideration, 
of his undertaking to pay to Grovernment an amount equal to 90 
per cent, of such quit-rents, the remaining 10 per cent, being 
intended as compensation for the trouble and risk involved in the 
collection of the quit-rent. I f  the expression “ with our entire right 
and income”  had reference to the zamindari in its geographical 
sense, and not merely to the estate held on zamindari tenure, the 
express inclusion of quit-rents on enfranchised inams would be 
superfluous. But, as the right he had to such quit-rents was not 
possessed by him, gud zamindar, and it did not form an appur
tenance of the zamindarij it had to be expressly included, to gi^e 
effect to the intention of the parties, that the mortgage should 
comprise also the right to such quit-rents. The parties, therefore, 
would also have expressly included the zamindar’s simj)l6 mortgage 
right in the village of Sabuliya, if their intention was to iuolude 
that r/ght also in the mortgage. This construction of the instru
ment of mortgage receives support from the conduct of the parties, 
in that the plaintiff did not obtain possessioa of the original 
mortgage deed, and in that the zamindar himself subsequently 
brought a suit upon the mortgage deed against the Payaks in 
Original Suit ISro. 44 of 1894, I f  the instrument in question had

4' :
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Bujjub-utj been an outright sale of the zamindari and nof; a mere mortgage,
OiiBTTi could bardly be seriously contended that the zamindar’s mortgage

Sbi Kunja interest in the village would pass under such conveyance.
B b;h a h i . .

g -a j e n d r a  The case of Hoolce v .  Lord Kensington{\)^-which was cited on
behalf of the rebpondent, is a strong authority in support of his
contention. In that case, Lord Kensington, the mortgagor, after
specifying certain properties, which were mortgaged, also conveyed
by way of mortgage, “ all other, the lands, tenements and here-
' ‘ ditam-ents (if any), in the County of Middlesex.’  ̂ At the date
of the mortgage, the mortgagor was seized in fee of a manor at
Killahan in the County of Middlesex ; and the question arose
whether the mortgage instrument conveyed to the mortgagee
that manor also. It was held that it did not, Vice-Chancellor
Wood observing as follows :— “ I think the clear intent and
“ purport; must be held to be simply a sweeping in of other property
“ ejusdem generis with the property which had been so conveyed, ii

any there should b e ; certainly not to include a copyhold property,
“ and manorial rights in property of a totally different character
“ fK)m anything attempted to be conveyed or specified throughout
“ the deed.”

The appeal fails and is dismissed with costs.
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Before Mr. Justice Shephard and Mr. JusUce Bliashyam Ayyangar. 

K O T A P P A  (P laintifi'). A ppellant,

V.

YALLUR ZAMINDAB ( D e f j s k i i a n t ) ,  EBsroNDENT. *

Act— J e t  X V  of 1877, sohed. II, art. 116— “  Contract in writing 
registered”  sig7ied by om  party thereto--Plairit— Suffldent diiclosuro of causo 
of action.

During the course of certain htigation in which B was suing A on a pvotnis’' 
Bory note a oonipromise •was ai'rlved at m d e r  whicH A  uTadertook to  execnte

(1) 25 L J „  (Oh.), 795.

«  Seoond Appeal ITo, 1454 of 1899, agaiuat the decree o f  P . S. Gurumurthi 
Ayya, Snhordinate Jndgs o f Kistna, in A ppeal Suit No. 543 of 1898, reversing 
the decree o f A. Ramaswami Sastri, Distriob M unsif o f Masulipatatn, in Origitlal 
Suit No. 336 of 1896.


